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Scottish Parliament
Communities Committee
Wednesday 11 January 2006
[THE CONVENER opened the meeting at 09:37]

Planning etc (Scotland) Bill:
Stage 1
The Convener (Karen Whitefield): I open the
Communities Committee’s first meeting in 2006
and remind everyone present that mobile phones
should be turned off.
Item 1 on today’s agenda is the Planning etc
(Scotland) Bill. The committee will hear evidence
on the bill from Scottish Executive officials. I
welcome Jim Mackinnon, who is the chief planner,
Michaela Sullivan, who is an assistant chief
planner, Tim Barraclough, who is the head of
planning policy and casework, and Lynda Towers,
who is a deputy solicitor at the office of the
solicitor to the Scottish Executive.
Thank you for taking the time to come to the
committee today. The committee has many
questions to put to you on the detail of this longawaited piece of legislation. I will start with a
general question about consultation. Has the
Executive
engaged
effectively
with
key
stakeholders who have an interest in the reform of
our planning system? Were their views taken into
account as you prepared the bill?
Jim
Mackinnon
(Scottish
Executive
Development Department): Thank you for the
opportunity to give evidence to the committee.
You asked about the amount of consultation that
we have undertaken. As you said, the Planning etc
(Scotland) Bill is a long-awaited bill. In the past
few years, there has been a lot of consultation on
planning. The first big consultation paper was the
“Review of Strategic Planning”, which covered the
options for the structure of development planning
in Scotland. We followed that up with a more
detailed consultation called “Making Development
Plans Deliver”, which set out what we thought was
required to bring development plans up to date. It
focused on four key themes: management,
engagement, focus and delivery.
We issued a white paper called “Getting
Involved in Planning”, the conclusions of which
were announced in “Your place, your plan”. We
also issued the consultation papers “Modernising
Public Local Inquiries” and “Rights of Appeal in
Planning”. All of that was brought together in the
white paper in June 2005, and during the summer
months we had an extensive programme of
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consultation with a wide range of stakeholders. I
have done more than 40 presentations on
planning reform for various audiences in various
parts of Scotland, including local authorities,
environmental
organisations
and
business
organisations. We have received more than 350
responses to the white paper. There has been an
enormous amount of consultation in preparation
for this piece of legislation.
Mary Scanlon (Highlands and Islands) (Con):
I would like to ask a few questions about the
national planning framework. What criteria will be
used when defining a national development?
Jim Mackinnon: I am not sure how familiar you
are with the current national planning framework.
The current framework, which was introduced
almost two years ago, sets out a long-term spatial
development strategy for Scotland. It was one of
the outcomes of the “Review of Strategic
Planning”, which I mentioned to the convener. The
initiative was given a warm welcome across the
board, but there was a feeling that the next
national planning framework had to go further and
identify priorities for development that would
support the strategy. That call came not least from
the Finance Committee’s cross-cutting review of
expenditure.
We are seeking major developments that will
support national planning framework 2, some of
which will flow from Executive policies on transport
and other issues. There will be an extensive
consultation on the framework. This time there will
be a formal consultative draft. No doubt
organisations throughout Scotland will have
projects that they want to be identified as national
developments. The intention is that the next
national planning framework will have a long-term
strategy and that annexed to it will be a list of
projects that are essentially about the public
infrastructure that is required to deliver the
strategy.
Mary Scanlon: Basically, are we talking about
motorways, airports and nuclear power stations?
What else would you add to the list?
Jim Mackinnon: Ministers have made clear the
position on nuclear power. Essentially, we are
looking at issues such as transport, major public
infrastructure, waste, water and drainage.
Mary Scanlon: That is very helpful.
I turn to the issue of parliamentary scrutiny.
Proposed new section 3A(8) of the Town and
Country Planning (Scotland) Act 1997 states:
“The Scottish Ministers are to consult such persons or
bodies as they consider appropriate in preparing or revising
the framework.”

That is a bit vague. How extensive will the
consultation during the preparation of the next
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national planning framework be? Will you issue
further guidance to ensure that people are
included?

siting and the design. It will not be for the national
planning framework to identify precise locations;
that will remain for the local authorities to do.

Jim Mackinnon: When we drew up the first
national planning framework, which did not have a
statutory basis—we are now proposing that the
framework should have a statutory basis—there
was a lot of uncertainty about what the framework
was. We approached the issue by having a first
round of seminars in different parts of Scotland.
The process was not limited to the central belt. We
held one seminar in Stirling, to capture the central
Scotland dimension, but we also held seminars in
the Borders, in Ayrshire, to capture issues in the
south-west, in Inverurie and Aberdeen, to capture
issues in the north-east, and in Inverness, to
capture issues in the Highlands and Islands. In
that series of regional seminars, we talked about
what the national planning framework might be.
We then had a second round of seminars, to feed
back to colleagues what we thought would go into
a national planning framework. We would like to
continue with that approach, but we need to build
on it. As you rightly pointed out, there will be
national developments. We do not see the
framework purely as a land-use planning
document, so it is important that, as well as
holding regional and thematic seminars with
business, environmental groups, local authorities
and others, we have the opportunity to engage
much more locally, if there are specific
developments that will impact on particular areas.

Any statement in the national planning
framework may well be seen as a material
consideration in planning and will be taken into
account by local authorities as they draw up their
strategic and local development plans. In
approving strategic development plans, ministers
will have regard to the national planning
framework. The strategy is not set in stone; it will
be carried forward in detail with local authorities.
Much as happens now, if local authorities can
provide good reasons for shifting or adjusting
developments, we would certainly take them into
account.

The intention is for us to go beyond what we did
with national planning framework 1. Our
stakeholders felt that we made a genuine effort to
engage over that framework, but this time we will
do so on the basis of a statutory requirement to
draw up a national planning framework and a
statutory duty to engage. There will be a
consultative draft, which will allow people to say,
“Why were we not consulted?” We will want to
address any deficiencies in the consultation
process before we finalise the document.
Mary Scanlon: It is helpful to know that the
consultation will be more extensive in future. You
said that the national planning framework should
be a statutory document. Will flexibility be retained
in case a major development is necessary, or will
flexibility be reduced because the framework is
cast in stone?
09:45
Jim Mackinnon: There are two elements to
that. First, the intention is that if a development is
identified as a national development in the national
planning framework, the principle or need for it has
been established by the Executive, following
scrutiny by the Parliament. Therefore, any inquiry
would focus on the environmental impact, the
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Mary Scanlon: The framework is determined by
the consultation period. The lifespan of the
national planning framework could be up to 10
years.
Jim Mackinnon: The intention in the national
planning framework is to look forward 20 years,
because often the timescale for delivery of major
projects is extensive. There are also powers in the
bill to review the national planning framework.
Mary Scanlon: I turn to parliamentary scrutiny,
about which I have never been totally clear. What
is the reasoning behind the allocation of 40 days
of parliamentary scrutiny? What is meant by the
phrase
“have regard to any resolution or report of, or of any
committee of, the Scottish Parliament”?

Further, paragraph 23 of the policy memorandum
states that
“Parliament should be given a formal right to express its
view, which Ministers would have to take into account.”

I am not clear whether Parliament’s input will be
determined by committee reports, which a minister
could take into account but ignore, or whether you
expect it to be determined by all parliamentarians.
I do not understand what is meant to happen. Will
you spell out the process?
Tim
Barraclough
(Scottish
Executive
Development Department): The concept of the
40 days came from considering the ways in which
statutory instruments are laid before Parliament. I
do not think that it is necessarily the Executive’s
role to prescribe the procedures that Parliament
will adopt in considering the framework. We
expect that, once the national planning framework
is laid before Parliament, Parliament will consider
it in whatever way it wishes to do so and will
prepare a report or resolution containing
comments on the framework or suggestions for
ways in which it might be improved. That
information will be transmitted to Scottish ministers
at the end of the 40-day period in whatever form
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the Parliament considers appropriate, and Scottish
ministers will have to consider it. When they lay
the final version of the national planning
framework, they will have to be clear about how
they have taken into account the Parliament’s
comments and explain whether they have
accepted them and why.
Mary Scanlon: Will the way in which the
Parliament considers the national planning
framework be delegated to the Parliament? In
other words, will the Parliament decide how that
should be done, such as through a debate in
Parliament or through the committees?
Tim Barraclough: The bill makes no extra
provision for any particular procedure other than
that the framework be laid before Parliament.
Mary Scanlon: Therefore, the Minister for
Parliamentary Business or the Presiding Officer
would determine how the Parliament would
consider the framework.
Tim Barraclough: I presume so.
Patrick Harvie (Glasgow) (Green): Parliament
will clearly have the right to decide its own
processes and procedures in that regard, and the
bill must allow sufficient time for that. Can you
confirm whether my reading of the bill is correct, in
that the 40-day period for consideration does not
refer to 40 sitting days, and that it could include a
recess?
Tim Barraclough: I am not sure that that is
right.
Patrick Harvie: The wording to which I refer
reads:
“in reckoning that period no account is to be taken of any
time during which the Scottish Parliament … is in recess”.

Tim Barraclough: Yes. The bill says:
“no account is to be taken of any time during which the
Scottish Parliament—
(a) is dissolved, or
(b) is in recess for more than 4 days.”

Patrick Harvie: In which case—
Tim Barraclough: That time does not count
towards the 40 days.
Christine Grahame (South
(SNP): That is what it means.

of

Scotland)

Patrick Harvie: So the 40 days can include
recess.
Members: No.
Patrick Harvie: It cannot include recess. Okay.
The period of 40 days is rather less time than it
takes us to consider other substantial documents.
We are not talking about a regulation or a minor

2754

piece of secondary legislation here; we are talking
about a substantial document that will have a
major impact on people’s lives. Did the Executive
consider a longer period?
Lynda Towers (Scottish Executive Legal and
Parliamentary Services): The provision was the
subject of discussion between the office of the
Minister for Parliamentary Business and the
parliamentary authorities. The period that has
been specified is similar to the period that applies
to the affirmative procedure for orders. The matter
was considered taking that into account.
Patrick Harvie: The committee will perhaps
need to discuss whether we feel that that period is
substantial enough.
On public scrutiny, there is a consultation period,
and the Executive has been discussing
consultation and so on. Was there discussion of a
more structured process of public scrutiny, in the
same way as other spatial plans are put out for
examination in public before being signed off?
Jim Mackinnon: Yes, we considered that. The
examples that people have raised with us include
the regional spatial strategies for some of the
English regions, the greater London strategy and
the Northern Ireland regional development
strategy. We thought about those options. The
national planning framework for Scotland will be a
different document, however, and it will not
allocate land for housing. We are not saying, for
instance, that development should take place to
the south or east of Glasgow, or that it should take
place in Haddington instead of North Berwick. The
framework for Scotland will not be that sort of
document; it will articulate a strategy to be taken
into account by local authorities in their strategic
and local development plans, and will outline
priorities for infrastructure investment to support
that strategy.
Just as examples from Northern Ireland or the
English regions may be referred to, examples from
southern Ireland and parts of continental Europe,
including the Netherlands, Denmark and
elsewhere in Scandinavia, may be cited. What is
happening in those countries is analogous to the
process that we are putting in place. Arguably, the
national planning framework for Scotland will be
closer in its philosophy to national spatial
strategies for countries such as the Netherlands
and Denmark than to a regional spatial strategy
for, say, the north-east of England or greater
London.
Patrick Harvie: On the final part of the process,
I think that we will probably want to ask about the
possibility of holding an examination in public. The
Northern Ireland and London spatial strategies are
subject to such a process, following which the
mayor will sign off the London spatial strategy and
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the Northern Ireland Assembly will vote to approve
the strategy for Northern Ireland. The Scottish
Executive is not the mayor of Scotland; here,
devolution is to the Parliament. Was consideration
given to the question whether the framework
should be formally signed off by the Parliament,
rather than by Scottish ministers?
Jim Mackinnon: We considered a number of
options, but we wanted to do something that
related to the specific circumstances of Scotland.
In Northern Ireland, as you might be aware, local
authorities do not have any planning powers.
Those powers are exercised by central
Government, at both the strategic and local levels,
including decisions on planning applications. We
considered different circumstances in different
areas and our conclusion was that this approach
was particularly appropriate in Scotland. As you
say, it is a matter on which you might like to take
further evidence and that you might like to pursue
with the Minister for Communities in due course.
Christine
Grahame:
I
have
two
supplementaries. In the criteria for the national
planning framework, you refer to waste
management. Would that include nuclear waste?
Jim Mackinnon: No. Ministers have made clear
their position that, until issues surrounding the
disposal of nuclear waste are resolved, it would
not be appropriate for anything to feature in the
national planning framework.
Christine Grahame: But would a nuclear waste
management development, in principle, be a
national development? If the issues surrounding
the disposal of nuclear waste were all resolved,
would such a facility be a national development?
Jim Mackinnon: Ultimately, it would be for
ministers to decide what would go into the national
planning framework.
Christine Grahame: But would nuclear waste
disposal go into the framework, if all the issues
were resolved?
Jim Mackinnon: Ultimately, it would be for
ministers to decide what would and what would
not go into the national planning framework as a
national development.
Christine Grahame: Right. My second question
concerns cross-border issues, such those to do
with motorways. How will the national planning
framework deal with those?
Jim Mackinnon: When you talk about crossborder issues, do you mean the border with
England?
Christine Grahame: Yes.
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Jim Mackinnon: The term also applies to
Ireland, because shipping connections are
important.
Christine Grahame: How will such matters be
dealt with?
Jim Mackinnon: When we drew up the first
national planning framework, we had a number of
discussions with the Government offices for the
north-east and north-west of England. We want to
continue to have such discussions, because there
are issues on which there might be a need for a
cross-border approach. However, there are
probably fewer such issues in Scotland than in
Wales. For example, people who live in Wales
might use health services in England. That is not
the case with people who live in Scotland,
although it probably happens a wee bit in the
south-west around Dumfries and Carlisle.
However, there are issues around transport on the
east and west coasts, for example, on which there
might be benefits to having shared agendas with
regions in England.
Christine Grahame: Forgive my ignorance, but
is a parallel national planning framework being
introduced in England?
Jim Mackinnon: No, and there are no plans for
a similar document in England. As Mary Scanlon
and Patrick Harvie mentioned, there are regional
spatial strategies south of the border.
Christine Grahame: So there is a spatial
strategy for the north-east and so on.
Jim Mackinnon: There is one for the north-east
and one for the north-west, for example, but there
is nothing for England as a whole. There are
documents for Wales, Ireland and Northern
Ireland, but they are all subtly different.
Mr John Home Robertson (East Lothian)
(Lab): I will come back briefly to parliamentary
consideration of the framework, because the bill
uses terminology that I have not seen before. Mr
Barraclough made cross-reference to the
affirmative procedure. Is that what we are talking
about, de facto? Will the framework be considered
as an affirmative instrument?
Tim Barraclough: I do not think that it is exactly
analogous to that.
Mr Home Robertson: What is it, then?
Lynda Towers: It is the period that is
analogous. Affirmative instruments tend to be the
more complicated statutory instruments.
Mr Home Robertson: So the framework will be
considered under a resolution of the Parliament
that will be subject to amendment.
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Lynda Towers: It will be for the Parliament to
decide how it wishes to deal with consideration of
the framework.
Patrick Harvie: I think that other members will
ask most of the questions about part 2 of the bill,
which concerns development plans, but I will ask
about the sections that refer to sustainable
development. We see that planning authorities
must exercise their functions
“with the objective
development.”

of

contributing

to

sustainable

How will that be defined for the purposes of the
bill?
Tim Barraclough: Sustainable development is
a broad concept that has its expression in many
different forms. The clear expectation is that local
authorities, in preparing their development plans,
will have regard to the relevant documents on
sustainable development—notably the Scottish
Executive’s sustainable development strategy. We
will also prepare further guidance for local
authorities, setting out how we expect them to
perform that duty in preparing their development
plans. Therefore, the broad context will be the
sustainable development strategy, beyond which
we will give local authorities further guidance on
what that will mean in practice when they prepare
their development plans.
10:00
Patrick Harvie: Does that mean that local
authorities will have to carry out their function in a
way that is consistent with the strategy?
Tim Barraclough: That is right. The strategy
sets out the Executive’s view on what sustainable
development means for Scotland. It is a prime
document to help local authorities to approach the
preparation of development plans.
Patrick Harvie: I am sure that some of these
issues will come up later today when we debate
the strategy in the chamber, but I want to ask
about monitoring assessment. Several chapters in
the
sustainable
development
strategy
acknowledge the role of the planning system.
However, we need to be clear about how we will
monitor the work that local authorities are doing to
find out whether they are making their decisions
and carrying out their functions in a way that is
consistent with the Executive’s approach to
sustainable development. How will that monitoring
take place?
Tim Barraclough: Principally, that will happen
through the preparation of development plans,
which will be subject to the appropriate scrutiny. A
strategic environmental assessment will also be
required for every development plan, which will
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raise the environmental issues associated with
those plans.
Local authorities will be required to prepare
action programmes alongside their development
plans setting out how they intend to carry out the
implementation of the plans. Again, that will have
to be considered in the light of local authorities’
duty to contribute to sustainable development.
Patrick Harvie: So if a local authority carries out
its functions in an unsustainable way, the main
mechanism open to the Executive would be for it
not to back the development plan.
Tim Barraclough: The Executive has different
rules for development plans. Perhaps Jim
Mackinnon can speak about the approval
mechanisms.
Jim Mackinnon: The Scottish ministers will
continue to approve strategic development plans.
That will be very important and will follow an
examination in public.
Our powers in relation to local development
plans are reserved, but there is provision for public
examination, which could involve written
submissions, a hearing or, when objections are
made and not withdrawn, an inquiry.
The important point about development plans in
relation to sustainable development is that they
look at the development of an area as a whole,
which is very much what sustainable development
is about. They also look to the longer term, which
is another key feature of sustainable development.
It is not about short-term, incremental decision
making.
We propose to introduce additional provisions
for enhanced scrutiny of developments that are
contrary to the local plan. There is also a
requirement to keep local development plans and
strategic development plans up to date within five
years. The concept of sustainable development
will be kept alive. This is not just a snapshot
because through the approval mechanisms, the
keeping of plans up to date and the scrutiny of
contrary proposals, we can get an understanding
of the way in which the development plan system
is contributing to sustainable development.
Cathie Craigie (Cumbernauld and Kilsyth)
(Lab): We are all aware of the primary objectives
and aims of the bill, which are to modernise the
planning system and, importantly, to involve
people more. How will people be encouraged to
be more involved and how will the consultation
and
involvement
process
involve
other
organisations and interests in the local plans
and—I have to get used to the new names—the
local development plans?
Jim Mackinnon: The key changes include the
requirement that is to be placed on strategic
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development planning authorities and local
development planning authorities to draw up a
programme that will be known as a development
plan scheme, which will indicate the programme
for plan preparation in the authority’s area. That
will have to be updated annually; people should be
aware of the programme for plan preparation. A
key part of the document will be a consultation
statement that will set out the ways in which the
planning authorities intend to engage not just with
local communities, but with other stakeholders,
when drawing up the development plan. That is
very important.
We are also proposing the introduction of an
issues report. We do not want that report to pose
questions to which there are no answers. It will
build on the existing plan for the area and ask
questions about what issues the plan should
address and how. That is a significant change.
We are introducing a requirement for local
development plans to inform or notify owners and
neighbours around developments if there is to be
a significant change. I have already mentioned
that there will be an inquiry into cases in which
objections are not withdrawn. In such situations,
the reporter will, before the inquiry starts, assess
the quality of engagement. It is not just about
objections from A and B—it is also about whether
the planning authority has made reasonable
endeavours to do what it said it would do in the
consultation statement. On the back of that, if the
reporter does not feel that the planning authority
has done enough, they can ask it to do more. The
first issue is for the inquiry to consider whether the
planning authority has engaged meaningfully with
its stakeholders, which is quite a big task.
On development management and the
processing of planning applications, we are
introducing a statutory duty to have pre-application
consultation in defined circumstances; for
example, if the application is a major proposal, if it
is significantly contrary to the development plan, if
it is an environmental assessment case or if it is a
bad-neighbour development. There will be
opportunities for communities to get involved early
in the process.
We are also introducing a requirement that
hearings be held so that people have an
opportunity to make their case to the planning
committee and it is taken into account. If the
development is contrary to the local development
plan—not just the structure plan, as is the case
now—and there is a significant body of objection,
the application will be referred to the Scottish
ministers.
I have described the processy stuff, but many of
the requirements for improved engagement with
stakeholders relate to practice and culture, which
is why we have given a commitment to draw up a
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planning advice note on best practice in
development planning and in development
management. The thrust of the reforms is for
earlier and more meaningful engagement and to
demonstrate that views have been taken into
account. The planning advice note will be the
subject of consultation, which we do not normally
do for planning advice notes. However, we attach
very high importance to that work so that we can
ensure that good practice is well understood.
There is a great deal of good practice in many
councils throughout Scotland. After we consult on
the draft planning advice note on community
engagement, we intend to publish it to coincide
with the passage of the bill.
Cathie Craigie: What is the timeframe for the
consultation and publication of the draft planning
advice note?
Jim Mackinnon: Normally, we would allow
three months for a consultation. I would like to
think that the draft planning advice note will be
issued in late spring. The document will be
adjusted in the light of comments that will be
received during consultation. We have already set
up a stakeholder group so that we can get
informed comment on the note. The document will
not be generated just by the Executive—we will
work on it with our stakeholders.
We will also be involved in a major conference
on inclusion at the end of next month, just to see
what we can do in respect of things that may be
appropriate in terms of practice and culture, rather
than formal legal processes.
Cathie Craigie: Does the stakeholder group
involve professionals and members of the public?
Jim Mackinnon: Yes—it is not restricted to
professional planners. It will include people who
represent
a
range
of
community
and
environmental interests.
Cathie Craigie: I understand that when the
inquiry reporters unit believes that a local authority
has not properly involved the public in preparing a
plan, it is to be able to ask that council to revisit
the matter. What powers will the unit have when a
council does not appear to be involving the public
fully in its plans?
Jim Mackinnon: Essentially, the power will be
for the inquiry reporter to return the plan to the
planning authority—which could be a council or a
national park authority—and to tell it that it needs
to do better. The reporter could point out that the
authority said in its consultation statement that it
would do something that it has not done. They
could also say that the authority will have to go
back and do more in the way of engagement
before the reporter considers the formal objections
to the plan. I expect that that would not simply be
a general exhortation to do more in the way of
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engagement; the reporter would have to be
specific about what they expect the authority to do.
The plan would not be able to proceed to the
inquiry and then to adoption until such time as the
reporter was satisfied that the planning authority
had taken sufficient steps to engage meaningfully
with all stakeholders.
Cathie Craigie: I welcome the bill, but from
reading it and hearing what you say, it seems as if
the process could be lengthy, and one of the
criticisms of the planning system that we have
heard from local communities and business
communities has been the length of time that it
takes. What timeframes will be put in place to
speed up the process and ensure that we are not
bogged down by different organisations and
people re-examining an application?
Jim Mackinnon: Do you mean just the inquiry
process or development planning in general?
Cathie Craigie: If local people feel that they
have not been involved in the process, we have to
bring somebody in to examine it. That takes time.
Does the Executive intend to put a time limit on
the time that local authorities have in which to
reach agreement with their local communities?
Jim Mackinnon: The starting point is that, for
the first time, there will be a statutory duty to keep
local plans up to date. That is a hugely significant
change.
It is difficult for us to prescribe how long a plan
will take. The development planning scheme will
require a local authority to set out how it will
approach coverage of its area with the local plan.
Many councils, particularly the smaller ones, will
opt for a single plan, whereas larger councils, such
as Highland Council, will wish to have a number of
plans to cover their area because of its sheer size.
It is not for the Executive to prescribe in any detail
how that should be done.
We could say that, for a smaller area, there
might be fewer objections, but that does not
necessarily follow. In the north-east, we have the
Aberdeen city and Aberdeenshire local plans,
which have generated many thousands of
objections. It is difficult to generalise on the matter,
given that authorities in Scotland vary so much in
character and composition and also because of
the nature of the issues that the local plan might
address. For example, if a local plan makes
specific proposals for an integrated waste
management site or specific proposals on
minerals, they will clearly be controversial
proposals.
We have said that planning authorities should
have schemes for drawing up development plans.
They need to manage the process more carefully
than they do at the moment. It is not a case of
starting forth and doing a development plan;
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authorities need to have a much more
programmed approach. There are signs that that
is happening throughout Scotland already—for
example, Western Isles Council recently drew up a
local plan within 12 months from start to deposit.
Once an authority draws up a plan, it becomes a
bit uncertain, because we do not know how many
objections will be made, but we have proposals
that should make the inquiry process much shorter
and less adversarial. The detail of that will be for
the individual reporters to handle, although there
will be regulations on setting that out. The
intention is that no one will have the right to a
public inquiry per se; the reporter might be
confident that the case could be dealt with by
written submissions, an informal hearing or, in
some cases, an inquiry. That should speed up the
process.
There is a lot in the bill and in the approach that
we want to adopt that should ensure that
development plans are prepared more quickly and
are kept up to date. There are, of course,
advantages to the planning authority in adopting
that approach in relation to promoting their own
developments and to appeals. Those advantages
will act as powerful incentives.
Cathie Craigie: You rightly point out the
requirement for planning authorities to keep local
plans under review. That requirement is to be
welcomed. Will the same level of public
involvement be expected in the review process?
10:15
Jim Mackinnon: Absolutely. That is the whole
purpose of the consultation statement attached to
the development plan scheme. The planning
authority will be setting out in advance how it
intends to approach consultation. There might well
be a local plan in an area where there is very little
pressure for development, and the update there
might be a fairly small-scale affair. Public
involvement and engagement might be tailored to
suit. Clearly, however, if the intention is to roll
forward in a significant way issues relating to land
supply, to major regeneration schemes or to
controversial proposals surrounding developments
that would have a very large environmental
impact, our expectation would be for the process
of public engagement to be tailored to suit that.
Cathie Craigie: My colleague,
Grahame, has a point to make on that.

Christine

Christine Grahame: I have a couple of
supplementaries. I want to ask about the planning
advice note—there seems to be an awful lot of
important stuff in there. When will it appear in draft
form for consultation, considering the timetable for
the bill?
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Jim Mackinnon: The intention is that the draft
planning advice note should come out late in the
spring. I guess that that should be around the time
when stage 1 concludes, as I understand the
timetable for the bill.
Christine Grahame: It is useful for the
committee to know that. My second point was on
what the role will be for other agencies, such as
the Scottish Environment Protection Agency,
Scottish Water and other utility companies that are
involved in the planning process. To put it in
colloquial terms, how much clout will those bodies
have? We can see the difficulties that arise with
housing developments for which Scottish Water
might not be able to provide infrastructure.
Jim Mackinnon: That is an important point. We
have recognised that the planning reform is not
just for the planning authorities to deliver. There
are key agencies involved, which are critical to
making the plans work. We propose that, under
the bill, key agencies will be designated on which
there will be a duty to co-operate. Christine
Grahame mentioned SEPA and Scottish Water
which, with Scottish Natural Heritage, are very
important in this matter. The key point about
development plans is that certainty must be
provided for investors and communities. Public
trust in planning will be eroded if, despite there
being an up-to-date development plan, it is found
that the site cannot be serviced, whether because
of access or for reasons to do with water and
drainage. That could result in planning
applications being made for adjacent sites that are
not covered in the development plan.
We propose a statutory duty for those agencies
to co-operate in the strategic and local
development plan process. We also require action
programmes to be drawn up following preparation
of the plans. It is really about how the plans are
implemented. That is critical, and it will involve
close work with the key agencies.
Christine
Grahame:
Before
the
local
development plan can be accepted or passed—
whatever the language is—will the local authority
have to certify, or demonstrate evidentially, that it
has consulted and obtained the agreement of
those agencies for the plan? I am speaking about
verification. How will things be checked?
Jim Mackinnon: I do no think that there is
specific provision for verification. However, the
duty will certainly be placed squarely on key
agencies to co-operate on the preparation of the
development plan.
Christine Grahame: I thought that the duty was
on the local authority.
Jim Mackinnon: The duty will be on the
agency.
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Christine Grahame: So, no duty will be
imposed on local authorities to ensure that there is
consultation and that what is said is taken on
board.
Jim Mackinnon: It is important to recognise that
there will often be mixed messages from the
agencies, and that a development site that might
make sense with regard to water and drainage
could be unsustainable in transport terms because
of its remoteness. It might also be quite a difficult
site because of the landscape setting or the
presence of a green belt. A balancing act is
required. Our impression is that—[Interruption.] I
am sorry: I have just been passed a note. Would
you like to address this point, Michaela?
Michaela
Sullivan
(Scottish
Executive
Development Department): The planning
authority’s responsibility lies in its requirement to
consult the key agencies that are defined. The key
agencies will become statutory consultees. The
obligation rests on both sides: it rests on the
planning authority to consult, and on the agency to
respond, as a statutory consultee.
Christine Grahame: If the local authority does
not discharge that duty—although it does not have
to accept the responses that it gets—what
happens? How will it be certified that the local
authority has consulted the utilities? If it does not
consult the statutory agencies, what is the
remedy?
Jim Mackinnon: Evidence from planning
authorities suggests that they consult agencies
widely, so it is not that the local authorities have
not consulted in the past. The difficulty seems to
be that some agencies have not submitted
observations.
Christine Grahame: The agencies have not
responded.
Jim Mackinnon: No, so there will be a duty on
them to co-operate.
Christine Grahame: In that case, it is a mutual
duty, so what will be the remedy if an agency does
not respond? There should be remedies if
statutory obligations are not met—if the local
authority has asked a statutory agency for a
response but does not get one.
Michaela Sullivan: That would be dealt with at
the examination. Ultimately if, for example,
Scottish Water is consulted but it does not
respond and does not turn up at the examination,
the reporter will have to make a decision based on
the fact that information has not been received.
However, if statutory bodies are obliged to cooperate, the hope is that the change in culture that
we want will happen and that our attempts to
move the planning system towards dealing with
things at the development plan stage will succeed.
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However, that will require some organisations to
change their culture.
Christine Grahame: That may be a matter to
explore. If a duty is not met and there is no
remedy, something such as an order should be
introduced to require agencies to respond.
Jim Mackinnon: Such a situation is unlikely in
practice, but Christine Grahame is absolutely right
to ask what will happen when bodies do not
engage. It is a fair question and we will reflect on
it.
The Convener: Cathie Craigie had more
questions on development plans. However, I will
ask first about public consultation, which has not
been covered. The Executive is working to ensure
that best practice is followed throughout Scotland.
As well as working on how to engage with
communities initially, will you also work on
sustaining that engagement? Development plans
will have to be updated continually. A local
authority may engage effectively with its
communities when initially it produces its
development plan, but some of the plan may not
have been implemented three or four years later,
so how will the authority keep the people with
whom it initially engaged interested? They might
be interested at the beginning of a process, but
their interest may have waned slightly 10 or 15
years later.
Jim Mackinnon: That is a fair point. There have
been concerns that, despite the pressure for
greater inclusion and involvement in the planning
process, there are signs of consultation fatigue.
We are trying to understand better the importance
of the development plan. It might exist to change
communities or to conserve a townscape or the
setting of a community—that is perfectly okay. It
will be a very important document. I said that the
development plan will be updated annually, but if
there is no provision to update the plan in the next
year, there will be no engagement with
communities. We are trying to slim down the plan,
which is important if communities are to be clearer
about the changes. A slim document is better than
a thick one that people have to wade through in
that it will be easier for them to see the key parts
that will affect their areas. We need to avoid a
scatter-gun approach because some issues may
have no general relevance to an area but specific
aspects might resonate with a specific community.
In that case, there should be a more targeted
approach.
The thrust of the reforms is about earlier
engagement, but they are also about getting
planning authorities to think about how they will
engage and with whom they will engage. The
approach should not be, “We need to consult on
the plan.” Rather, it should be, “We are drawing up
a plan. We need to engage early and we must
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think about how we engage and the format in
which we engage. Can we use newspapers and
the web effectively?” We want to get into that
position.
Cathie Craigie: The bill will place a duty on
local authorities to publish and prepare action
plans. That sounds like a reasonable step. What
will the plans include? How will they be prepared?
Jim Mackinnon: The idea behind the action
plan is that we want to get away from the notion
that the plan is an end in itself. People sometimes
tend to think, “We’ve got the report out. Phew!
Now we can relax.” The plan is a means to an
end. It takes a long-term view, but short-term
actions will also be required to deliver on specific
land allocations. Those may come from the private
sector, but they might also involve key agencies,
such as the trunk road management people in the
Scottish Executive, the new Transport Scotland or
people who are responsible for water and
drainage, which Christine Grahame mentioned.
What will happen to make those land allocations a
reality?
There are also statements in development plans
such as, “We will draw up a strategy for
conservation area management or for a country
park.” It is not just about development; it is about
how the policies and proposals in the plan will be
taken forward in the short term, which is not only
an issue for the planning authority, but for the key
agencies that we have talked about and—in some
cases—local communities, who might also want to
be involved. The idea is that the plans will be
updated every two years. Essentially, we seek to
have the plans operationalised and to get away
from the idea that that is the plan, which will be
reviewed in five years. The plan should be a living
document in which people can see the changes
that will take place.
Cathie Craigie: The bill makes provision for the
planning authorities to produce statutory guidance
to supplement the local development plan. What is
the guidance likely to contain?
Jim Mackinnon: Currently, many development
plans are very thick and contain lots of detail. The
thickness of the document often gets in the way of
understanding, so we want to slim down the plans
so that they do not contain too much detail. The
supplementary guidance might take the format of,
for example, a development brief for a site. It
might be a development brief for the regeneration
of Cumbernauld town centre or it could be an
allocation for development or it could be that we
will draw up guidance that will influence the way
that decisions are taken on planning applications
in conservation areas. We are trying to get the
plan slimmed down so that there can be more
focused guidance and better targeted consultation.
That will make the status of the supplementary
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guidance clear. Michaela Sullivan might want to
comment on that.
Michaela Sullivan: I think that Jim Mackinnon
probably answered the question. The guidance is
a way of setting out the detail. For example, as
Jim said, there could be a development brief in
which it could be stated where landscaped and
play areas will be and where the houses and
employment land and so on should be within an
urban expansion site or other such area. That will
let people think more about the detail without
including all the detail in the development plan,
thereby making it an unwieldy document.
Cathie Craigie: How will the public be involved
in that process?
Michaela Sullivan: All supplementary guidance
that has any status in the planning system is
subject to public consultation. It is anticipated that
if supplementary guidance is prepared for an
urban expansion area, the local residents, the
community council and so on would be involved in
the preparation of the document and would have
an opportunity to comment on it—as would the
landowners, the developers and other relevant
bodies. Therefore, there would be consensus that
the supplementary guidance that is prepared and
adopted represents the way that the development
should proceed.
Jim Mackinnon: When authorities draw up
supplementary guidance, they will refer it to
Scottish ministers. If Scottish ministers feel that
the authorities have not done enough by way of
consultation they can say that the authorities
cannot adopt it as supplementary guidance. There
is a check and balance in the system. Specific
provision is made for that in the bill.
10:30
Cathie Craigie: Would the guidance be
published at the same time as the development
plan or some time after it?
Michaela Sullivan: The development plan might
have an enabling statement saying that
supplementary guidance will be prepared. Quite
often, guidance will be prepared on a rolling
programme as a plan unfolds. If, for example, a
development plan takes a 10-year view of housing
allocations, the developments may be phased and
the development plan might say that, before
development
X
proceeds,
supplementary
guidance will be prepared. As the first phase of
allocations is built out, the planning authority will
start to prepare the supplementary guidance. I
would not expect all the supplementary guidance
pertaining to a particular plan to be available at the
starting point, but I would expect the plan to refer
to the fact that the guidance will be prepared prior
to a development commencing.
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Mr Home Robertson: You will be aware that
some areas have a particular problem with
securing land for affordable rented housing. It
would be helpful if you could indicate whether, in
the provisions for the proposed development plans
or the supplementary guidance associated with
them, there is scope for local authorities to
designate areas of land or sites within areas of
land for affordable rented housing or other
relevant purposes.
Michaela Sullivan: Under planning advice note
74, on affordable housing, which was published in
March last year, planning authorities have the right
to allocate sites for affordable housing within their
development plans. They also have the right to
produce statements in their development plans
setting out the percentages of sites that should be
designated for affordable housing. There are a
number of examples of strategies. Fife Council
has recently prepared one and is setting out in its
draft structure plan the proposed percentages of
affordable housing on different sites. There is
provision within existing planning legislation for
sites to be made available for affordable housing
through the development plan process, and we
expect that that will continue.
Mr Home Robertson: Will that come under the
development plans that are proposed in the bill?
Michaela Sullivan: It will. As all new
development plans are drawn up, local authorities
will have the power to allocate land specifically for
affordable housing or to designate for affordable
housing percentages of sites that they allocate for
market housing in their development plans.
Euan Robson (Roxburgh and Berwickshire)
(LD): I will ask about the determination of
boundaries for the strategic development plan
area. As I understand it, under proposed new
section 5(3) of the principal act, the Scottish
ministers can accept the planning authorities’
version of the boundaries, modify it or choose
other boundaries. In choosing other boundaries,
they might accept what we might describe as a
minority report. Is that a fair understanding of how
the boundaries will be determined?
Jim Mackinnon: There are 17 structural plan
areas in Scotland at the moment. That will reduce
to four areas in which there will be an upper-tier
plan, which are essentially the four largest city
regions. Through secondary legislation, the
authorities that have to participate in those
strategic development plans will be identified and
designated. They will then work together to
determine the boundary of the strategic
development plan area. In the Borders, for
example, the authorities might collectively feel that
they should draw the line at Peebles and Kelso but
possibly exclude Hawick, but that is a decision that
they would have to come to themselves.
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The power in proposed new section 5(3) is
essentially a reserve power that ministers want,
because our feeling so far is that local authorities
are likely to be able to agree those boundaries.
That is certainly what we would prefer, but we
would listen to the arguments for and against a
particular boundary—for example, on whether the
strategic plan area in the north-east should cover
the entirety of Aberdeen and Aberdeenshire or just
the Aberdeen travel-to-work area. The power is a
reserve or fallback power in case there are
difficulties in agreeing the precise boundary.
Euan Robson: If I read proposed new section 5
correctly, if ministers decide on a boundary that is
neither that which the authority has suggested nor
the minority proposal, although the proposal of the
authority and the minority proposal require a
statement to justify the proposed boundaries,
there is no requirement for ministers to justify their
decision, despite the fact that they might choose a
boundary that is completely different from anything
that has been submitted. Further, under
subsection (5), their determination will be “final
and conclusive”. The Executive should reflect on
the suggestion that if the ministers will be able to
choose a boundary that is completely different
from the proposals that have been submitted, it
would be wise to make a statement of justification
a statutory requirement.
Jim Mackinnon: I am happy to reflect on the
suggestion that ministers should give reasons for
their choice of boundary.
Euan Robson: Circumstances must have been
envisaged in which ministers will simply set aside
the plans that the constituent authorities submit.
What is the rationale behind the power for
ministers to set aside what has been submitted?
Jim Mackinnon: The reason relates partly to
the point that Christine Grahame made about what
would happen if key agencies do not engage. Our
expectation is that agreement will be reached,
although some peel-off may occur if one authority
wants a different part of its area to be included.
The power is a what-if or just-in-case provision—
that is the basis on which it was drafted. However,
I take the point that we should reflect on whether
justification should be given for any such decision
by ministers.
Mary Scanlon: I have a question on
development plans. Will the extensive consultation
process apply to mobile phone masts, pylons and
wind farms?
Jim Mackinnon: Do you mean in relation to
development planning?
Mary Scanlon: Yes.
Jim Mackinnon: If policies on wind farms or
renewable energy developments are to be
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included in a development plan, the expectation is
that people with an interest in them would be
involved, which means possible providers of the
infrastructure and the local communities where
there are proposals that wind farms be installed.
Many planning authorities do not at present
identify locations for wind farms, although some
have moved in that direction. Clackmannanshire
Council and Stirling Council recently started to do
that and Highland Council is moving in that
direction, but many authorities simply identify
general criteria that will be applied to the
determination of applications for wind farms. Many
such applications, and certainly the larger ones,
are not determined by the planning authorities—
they have a statutory duty to get involved in the
process, but the Scottish ministers make the
decision. However, if the planning authority
objects, there is a statutory duty to hold an inquiry.
Mary Scanlon: Obviously, proposals that fall
under section 36 of the Electricity Act 1989 go to
the Scottish ministers, but if Highland Council
designates areas of land, as it has done, that too
can be overruled by the ministers. Do you expect
that the designation of land for mobile phone
masts, pylons and wind farms, and therefore the
consultation process, will be part of the
development plans?
Jim Mackinnon: I make it clear that the Scottish
ministers will have reserve powers in relation to
local development plans, so it is unlikely that they
will approve formal development plans for
Highland Council, which will be master of its
domain, as it were. The council may well decide to
have location-specific policies on wind farms,
although the expectation is that it would not do
that for radio or telecommunication masts, as
there will be so many of those and the issues are
localised. I do not expect to see those matters in
local development plans but, certainly for Highland
Council, I expect the development plan to identify
areas where there is to be a presumption against
or in favour of wind farm development.
Mary Scanlon: You are saying that you expect
development plans throughout Scotland—this is
not just a Highland issue—to show land that is
designated as having a presumption in favour of or
against wind farms so that local communities can
have their say.
Jim Mackinnon: That is essentially what the
current Scottish planning policy on renewable
energy says, but we are moving to review the
policy. We intend to issue that in spring. There will
be a significant amount of consultation on that
because there is pressure on the Executive to
provide a locational framework as opposed to a
criteria-based policy. I am not yet in a position to
say how the review will pan out. It will also be
informed by the views of consultees before it is
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finalised. I include the Communities Committee in
the definition of consultees because it is now
taking an active interest in many of our Scottish
planning policies.
Mary Scanlon: Thank you. That is helpful.
I have some questions to ask about
development management. Could you explain the
rationale behind the extension of planning control
to cover internal changes in buildings in limited
circumstances?
Michaela Sullivan: At the moment, where a
consent is given for retail development, it will be
subject to a retail assessment that considers the
impact of the additional floor space, the amount of
car parking that will be needed to service the
store, and so on. However, unless a planning
consent that has been granted in the past
specifically excludes the installation of mezzanine
flooring, that retail unit can be doubled in size
without any recourse to planning. An assessment
might have been made that that retail unit or park
would have a perfectly acceptable impact on the
local area and would have enough parking
spaces, but if the entire development is in effect
doubled in size, it might well have a completely
different impact and not have enough parking
spaces. As the planning system has no means of
controlling that at the moment, the installation of
mezzanine floors is being brought under control,
so that an application would have to be submitted
in order to install one.
Mary Scanlon: That is helpful.
My second question is on the extension of
planning control to marine development. You will
forgive me if I use the islands as an example
again.
Paragraph 87 of the policy memorandum
mentions the Zetland County Council Act 1974,
which currently gives Shetland Islands Council
powers to grant works licences in territorial waters.
I understand that that act was brought in because
of Sullom Voe. However, I note that the policy
memorandum says:
“Extending planning controls to the 12 mile limit would do
away with a dual control regime which would otherwise
exist and deliver one mechanism of control throughout
Scottish territorial waters.”

Do the provisions in the Planning etc (Scotland)
Bill overrule the existing provisions of the Zetland
County Council Act 1974? How will the bill impact
on udal law, which applies to Orkney and
Shetland, where householders, croft owners and
landowners own their land down to the low water
mark, unlike anywhere else in the rest of
Scotland?
Tim Barraclough: Yes. It is intended that the
extension of planning controls to marine fish farms
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will replace the requirement for works licences
under the Zetland County Council Act 1974.
Mary Scanlon: The bill will overrule the Zetland
County Council Act 1974.
Tim Barraclough: It will replace it.
Mary Scanlon: It will repeal it.
Tim Barraclough: Yes.
We will have to take advice about your second
question. I am not an expert on udal law—I am not
sure that any of my colleagues is either. We can
take the point away and consider it.
Mary Scanlon: I would be grateful if you did
because people in Orkney feel very strongly about
the rights that they had under the ancient Norse
regime and they are very well acquainted with all
their rights. There would be quite an outcry if you
were to take away their rights over their land.
Could you get back to the committee on that?
Tim Barraclough: We certainly can. The
proposals have been extensively consulted on in
all interested areas.
10:45
Mary Scanlon: Have landowners in Orkney and
Shetland who are affected by udal law been
consulted on the proposals?
Tim Barraclough: The proposals have certainly
been consulted on in Orkney and Shetland, but I
do not know whether the issue of udal law was
raised in the consultation. I am happy to come
back to the committee on that point.
Mary Scanlon: I would be grateful for that.
The Convener: On a point of clarification, the
schedule to the bill has no mention of the fact that
that piece of legislation is to be repealed. Is that
just an oversight or is it something that you can
clarify?
Lynda Towers: We would have to clarify how
the objective will be achieved technically, but the
essence is that there will be one regime relating to
marine fish farming. If that means that the
licensing arrangements in the Zetland County
Council Act 1974 have to be amended, that will
have to be looked at. However, one regime will
cover the licensing of marine fish farming and
bring it all within the planning regime.
The Convener: It is not in the bill, so it is
something that will obviously need to be
considered.
Lynda Towers: Yes.
Mary Scanlon: Given that Orkney and Shetland
people feel strongly about their udal rights, if you
are taking away those rights and, in effect, taking
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away their ability to decide what to do on their own
land down to the low water mark, will you consider
some form of compensation for them?
Lynda Towers: I, too, am not an expert on udal
law. My understanding is that what is proposed is,
in effect, a regulation and not a measure that
takes away the right to use. There is a difference
in law in that context, so it would not be a question
of taking away people’s udal law rights. I also
understand that, in that context, the majority of the
marine fish farming regulations will apply beyond
the low water limits. We can certainly come back
to you on the matter, but I do not think that there is
any suggestion that people’s udal law rights, such
as they may be, are being taken away by the
provision.
Mary Scanlon: I appreciate that the fish farms
will be beyond the beach—I also appreciate that
fish swim in water and not on sand. Nonetheless,
the fish have to be landed and they could not be
landed on land that belongs to someone else—
that is, the person who owns the foreshore. That is
the point.
Lynda Towers: Yes. I appreciate that point, but
it is a question of the use of the land rather than of
preventing somebody from doing something. It is a
question of licensing—it is the same kind of
system as for owners of land, who have to have
planning permission.
Mary Scanlon: Thank you, but I am sure that
we will come back to this one.
Mr Home Robertson: I suspect that the main
rights that we are encroaching on here are those
of the Crown Estate commissioners, which is good
news. In the past, we have always been told that
for developments on the sea bed and the
foreshore, the planning authority was, in effect, the
Crown Estate commissioners. Am I right in
understanding that we are moving on from that
and that the Scottish Executive and local
authorities are taking on that authority?
Tim Barraclough: Yes.
Mr Home Robertson: That is good news
indeed—well done.
Scott Barrie (Dunfermline West) (Lab): I want
to ask about the hierarchy of developments. What
is the rationale behind the creation of a three-tier
system
for
national,
major
and
local
developments?
Jim Mackinnon: We have a once-in-ageneration opportunity to reform the planning
system, which has evolved over the years—
certainly since the late 1940s. There was a feeling
that many developments were going through the
planning system in an undifferentiated way. We
felt that we had to look at developments differently
according to their importance and complexity. I
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have already set out how we intend to deal with
national developments in the national planning
framework. Below that will be major applications.
The figures that we got from local authorities
demonstrate that those developments, which are
important for Scotland in terms of homes, jobs,
schools and investment in environmental and
waste management facilities, are taking longer to
go through the planning system than they should.
There must be a much stronger focus on that. We
will have to define in secondary legislation what
constitutes a major application. Such applications
will be subject to a form of processing agreement
that will ensure that the process is not only
inclusive but efficient.
Leaping beyond local developments to minor
developments, I note that we are carrying out a
major review of permitted developments, which
are very small-scale developments. We have been
asked whether minor adevelopments should
require planning permission, given that they are
sometimes adequately catered for under other
consent regimes. We are taking an in-depth look
at that. In the first instance, consultants have been
appointed to consider householder developments,
but they will also consider other forms of
development.
We imagine that a significant number of
developments will fall out of the planning system
and will not require specific control. However, we
recognise that there will be pressure to bring other
types of development within planning control. Mary
Scanlon mentioned telecommunication masts and
I imagine that there will be pressure to strengthen
controls over those. There is also strong interest in
controls over forestry tracks and hill tracks for
forestry and agriculture.
There are national developments, major
developments, local developments and minor
developments. The rationale behind trying to
disaggregate what goes through the planning
system is to ensure that the processes that apply
to developments are proportionate and that they
reflect the significance of applications.
Scott Barrie: I fully understand that, but the
devil will be in the detail. I foresee difficulties with
determining what falls into each of those
categories. Ministers will determine that by
regulation, but there will be a tension between
local developments and major developments.
What is a large-scale development and what is a
minor development? How will we tease that out?
What do you regard as a major development as
opposed to a local development?
Jim Mackinnon: Michaela Sullivan will expand
on what will constitute a major development.
Michaela Sullivan: We intend to set obvious
thresholds so that it is clear whether a
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development is a major development. It is
important that there is no grey territory, so there
will be cut-off points. A development will fall either
above or below the cut-off point and will therefore
be deemed either major or local. We have started
to do some work on what the thresholds might be.
I have a fairly long list of examples, but I will set
out some of the major ones.
For class 1 retail, which covers most shops
except those selling bulky goods, we suggest that
developments above 5,000m2 should be
designated as major developments. For residential
development, we suggest that the threshold
should be 300 residential units. For wind farms,
which are always of interest, we suggest a
threshold of 10MW output. We are suggesting
criteria that will catch the largest and perhaps the
most difficult-to-process applications. The major
developments category is designed to include
those developments that—by their nature, size
and complexity—will be difficult and will therefore
take longer to process. The proposal is not
supposed to be a better way to process them. It is
supposed to reflect the complexity of the
processing of large applications.
Scott Barrie: Will there be flexibility? For
example, under the criteria that you outlined, could
a development of 298 residential units be
determined as a major development if it would
have a major impact on the area? One can
imagine such developments being proposed. Will
the system be flexible rather than absolute?
Someone might want a development to be
designated as a local development, but it could be
argued that it would have a major impact on the
surrounding area and should therefore be
designated as a major development.
Michaela Sullivan: A development may have a
major impact on the place that it is in, but that
does not make it a major development in terms of
the complexity of the planning application. I make
it clear that the term does not indicate the impact
that the development will have on the area. The
distinction is important; a development of five
houses in a hamlet of 10 would have a massive
impact on that place, but the application would not
be a major application in terms of complexity of
processing.
On your example of a 298-residential-unit
development, any desire that an applicant might
have for such an application to be placed in a
particular category is more likely to involve a
preference for the major application category, as
that would provide certainty about the timeframe
within which the agreement would be processed. I
am sure that, if necessary, the developer could
squash in an extra couple of units.
in
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We cannot allow for a range, as that might result
a debate each time about whether a
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development application falls within the major
application category. We do not want the time in
which planning authorities should be processing
the application to be taken up with arguments
about whether the application falls within that
category. We need to draw a line and applications
will fall either above or below that.
However, the processing mechanisms that will
be in place for local applications will be equally
robust and inclusive, so applicants will not get a
better hearing by having their application in one
category rather than the other. Proper processes
will be in place for determining local applications,
so there should be no concerns that such
applications will be dealt with in a way that is
second rate.
Scott Barrie: Are you sure that the three-tier
hierarchy will not result in extended debates on
whether an application should fall into one
category or the other? Will such a system achieve
the aims of the bill without simply creating yet
another hurdle?
Michaela Sullivan: That will depend on how the
criteria are defined. As I said, we are looking to set
a bar or hurdle so that the major development
category would apply to a retail development of
5,001m2 but not to one of 4,999m2, and that would
be the end of the matter. Clearly, by choosing
what to put on the site, the applicant will have
some leeway about the category that will apply to
the application. However, we intend to have a set
threshold, which will not be the subject of
negotiation.
Jim Mackinnon: I should also clarify that, for
example, an applicant who wants to make an
application for a mixed-use development will be
able to seek the views of the planning authority on
whether that will be treated as a major application.
Scott Barrie’s central point about the devil being
in the detail is absolutely right. For that reason, we
will consult on what should constitute a major
development so that we hear the views of planning
authorities and other interest groups such as
investors
and
industry,
community
and
environmental groups. We have done some work
on that issue, but we will consult on it.
Similarly, we will consult on what should be
removed from and what should be added to
planning control and we will publish our research
on the review of permitted development. The draft
orders will also need to be circulated and
consulted on, so stakeholders will have many
opportunities to influence things. However, Scott
Barrie is right to say that a lot of detailed work
needs to be done. In planning, we have a good
track record of involving our stakeholders and we
certainly intend to do that. If we are to modernise
the planning system effectively, we need input,
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especially the critical input of local authorities,
which deal with such applications daily.
Scott Barrie: My next question seeks to find out
the rationale for the provisions regarding the
initiation and completion of development. Why will
developers be required to inform the planning
authority when they begin and when they finish a
development?
Jim Mackinnon: The provision on initiation is
quite important. At the moment, developers have
five years in which to begin a development—under
the bill, we will take steps to reduce that period
from five years to three—so a development to
which the planning authority granted permission in
1998 might not have started until 2003-04.
Sending out a message to developers that they
must tell the planning authority when development
has
started
will
herald—especially
for
developments that are particularly sensitive or
complex—the start of a much more proactive
approach to enforcement. For authorities that
cover large areas in the Highlands, the Borders
and the south-west, the notification that the
development has started will be the trigger for the
planning authority to go out and monitor much
more effectively what is happening.
The requirement to notify completion is needed
for two reasons. First, for large developments that
are phased over a long period of time, the
planning authority needs to know how those are
operating. Secondly, in developments that involve,
for example, a performance bond, the money
cannot be returned until formal sign-off is achieved
to confirm that all landscaping has been
completed and the roads have been restored. We
are trying to embed that sort of approach into both
the planning and the development processes.
Scott Barrie: That is excellent. I think that
everyone would concur with your final comments.
Circumstances in which a development has
already been carried out are dealt with by new
section 33A of the principal act. What is the
rationale behind the provisions allowing the
variation of planning applications?
11:00
Michaela Sullivan: All applications evolve over
time, because we have public consultation
procedures and so on. The application to which
consent is given is rarely the original drawing that
was submitted, because a consultation takes
place, the statutory consultees and local people
have their say and the application is changed in
response to that. However, in the past there have
been concerns about the fact that an application
may evolve to the point where it is fundamentally
different from the original application. The
provision gives the planning authority the
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opportunity to say that an application has gone
beyond the substance of the original application,
that it no longer accepts the variations and that
there must be a new application, triggering preapplication consultations, neighbour notification
and so on. The provision is intended to deal with
situations in which, over time, an application
evolves to the point at which it no longer relates to
what was originally applied for.
Scott Barrie: Why is it felt that local authorities
require additional powers to request that
applications be submitted retrospectively? Where
are the deficiencies in the current system?
Michaela Sullivan: Are you referring to
situations in which an unauthorised development
has taken place?
Scott Barrie: Yes. Where are the deficiencies in
the current system that the proposed retrospective
applications will remedy?
Michaela Sullivan: One provision allows for the
charging of an increased fee for a retrospective
application, to reflect the fact that if a retrospective
application is made to a planning authority, that
authority will have to confirm that there has been
an unauthorised development and so on. At the
moment, the same fee is charged for retrospective
applications and other applications.
Scott Barrie: That is what I was getting at. The
intention is to ensure that applications are
produced timeously and that they conform to what
is expected. We do not want developers to start
work, to change the design and to expect to have
a retrospective application approved. Everything
should be above board in the first place.
Michaela Sullivan: That is right.
Scott Barrie: My final question relates to
applications for planning permission and certain
consents. I understand that Scottish ministers will
have the power to prescribe what application form
is used, to ensure consistency throughout
Scotland. Is variation between the different
planning authorities in Scotland a problem at the
moment? Is the provision an attempt to ensure
that there is continuity and standardisation?
Jim Mackinnon: Questions about septic tanks
are not necessarily appropriate in the centre of
Glasgow and Edinburgh, so there is some
variation at the moment. We have done some
work on the issue, because it is related to what we
are trying to achieve in e-planning. We want
people to be able to draw down a standard
application form and to submit it to any planning
authority in Scotland. We need to ensure that
there is consistency of approach, instead of there
being 34 different forms. The aim of the provision
is to reduce the amount of diversity, but it is also
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an important element of rolling out e-planning in
Scotland.
Christine Grahame: I return to section 7 and
the variation of planning applications. I listened
carefully to what you said on that issue. I am part
of a community that has gone through a planning
application process that resulted in the application
being approved, regardless of whether I agreed
with that. Under proposed new sections 32A and
32B, applications can be varied if either the
planning authority or Scottish ministers—the same
provisions apply to both—decides that there is no
“substantial change”. Was consideration given to
the possibility of allowing communities to
challenge the term “substantial change”? The
planning authority alone can decide whether there
is substantial change, but the community may say,
“Wait a wee minute; we do not agree with this at
all. We consider this a substantial change.” Was
consideration given to the possibility of allowing
the community further consultation or—dare I say
it?—an appeal procedure in such circumstances?
Jim Mackinnon: That is certainly something
that we are happy to reflect on. I take the point.
One of the drivers behind the process is
communities feeling that applications have been
significantly changed without their being aware of
it. As I say, we are happy to look at that.
Christine Grahame: It seems to fly in the face
of the thrust of the bill, which is that there should
be proper consultation and that heed should be
taken very early on of communities’ opinions. I
suspect that some communities may feel
sabotaged and may ask themselves what the point
of the consultation was. They may feel that a
decision has been made regardless of what they
want and that they have no right to be consulted
on changes or asked whether they consider them
to be substantial.
Jim Mackinnon: I am happy to reflect on that.
Christine Grahame: Thank you.
The Convener: I am conscious that you have
been giving evidence for more than an hour and a
half. Therefore, because we have many more
questions to ask you, I am sure that you will be
delighted to learn that we will have a short comfort
break of 10 minutes.
11:06
Meeting suspended.
11:16
On resuming—
The Convener: I reconvene the meeting. Cathie
Craigie has more questions.
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Cathie Craigie: I wonder whether we could all
have some of what Mr Mackinnon is drinking. It
looks very interesting.
Jim Mackinnon: Interesting is a good way to
describe it. My description would not be more
positive.
Cathie Craigie: I would like some information
about the neighbour notification proposals. There
is a major change in responsibility from the
developer to the local authority. How will the
change improve the system and public
involvement in the process?
Jim Mackinnon: First, there are two aspects to
neighbour notification. One is the requirement
placed on planning authorities to notify owners
and neighbours of significant proposals in the
development plan so that they get early warning of
what is happening in their area. The second
aspect is that neighbour notification is at present,
as you say, the responsibility of the applicant and
there have been concerns that applicants have not
been sufficiently rigorous in fulfilling their
responsibility. There is more trust and confidence
in local authorities.
Secondly, we have heard of a number of cases
of people travelling to the local authority offices,
having received notification that plans and
drawings are available, only to find that they are
not. In future, when the planning authority carries
out the neighbour notification, if someone wants to
come to see the drawings they will be there. That
is very important. We are also allowing a longer
time in which to comment on a proposal—the
period will increase from 14 to 21 days.
The change also provides an opportunity for
local authorities to effect some form of service
improvement. As Scott Barrie suggests, if
someone makes the effort to come to see the
drawings they will probably ask questions. They
might ask whether the application is a major or a
minor one and whether it is local. They could also
be given some idea of how the application will be
determined and the timescale of the process.
There is an opportunity to promote greater
confidence in the planning system, raise
awareness and improve the service to
communities.
Cathie Craigie: Professional planners have
expressed to me concerns about the resource
implications of the additional workload that they
see being introduced by the bill. How will local
authorities cope with that? From discussions that I
have had, it seems that professional planners are
a decreasing species. How will you resource the
new system?
Jim Mackinnon: The work that we have carried
out suggests that the additional cost to an
authority of carrying out neighbour notification will
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vary between £50 and £93 per application. It is
quite difficult to generalise because, in a
tenemental area in a city, there might be an awful
lot of people to notify, whereas, in a remote rural
area, it might be relatively few people. The cost
might also vary with different kinds of applications.
If an authority is carrying out neighbour notification
for the environmental improvement of an old
railway line, it might have a long area next to
tenemental property and there would be many
people to notify. It is difficult to generalise.
We have said that there will have to be provision
for fee increases to cover the cost of neighbour
notification. It is also important to accept that it is
not necessarily a task that will be carried out by
professional planners, because it is possible to
train people to do it and it is a perfectly sensible
task for people who are trained in it. Just as every
agent the length and breadth of Scotland has to
carry out neighbour notification, local authorities
will be able to equip people to do it very efficiently
and will get into the way of being able to interpret
consistently what neighbouring land involves
across the authority.
The cost of neighbour notification is not an
enormous hurdle. We are aware of the resource
issue and will have to make provision for it, but it
will not necessarily impact on the supply of
professional planners.
Cathie Craigie: That is fine, thank you.
There are proposals in the bill for the
introduction of pre-application consultation. How
will that work in practice?
Jim Mackinnon: There will be a 12-week period
between an applicant notifying the planning
authority that they have an application that falls
within
a
certain
category—either
major
applications, developments that are significantly
contrary to the development plan, environmental
assessment cases or significant bad-neighbour
developments—and submitting the application. In
that period, the applicant will have to engage not
only with local communities but, I suspect, with
key stakeholders. Because things that they want
to do might impact on the interests of, for instance,
the Scottish Environment Protection Agency,
Scottish Natural Heritage or Scottish Water, a
range of stakeholders will have to be involved in
the discussion. When the applicant is minded to
submit the application, they will be expected to
produce a report that demonstrates how they have
approached pre-application consultation and what
they have done to amend their proposals in the
light of the consultation. If the planning authority
does not feel that the applicant has done enough,
it can return the report for more information.
The planning advice note on community
engagement will have to explore that so that we
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are a bit clearer on what is required in the process,
but that is how we envisage pre-application
consultation working in general terms; that is the
specific provision in the bill. Scott Barrie talked
about detail; there is more detail to be fleshed out
on pre-application consultation. The intention is to
give people the opportunity to influence the shape
and detailed content of the application. That does
not mean that objections will be removed, but it is
easier to change plans when they are in gestation
than once the applicant has made up their mind.
That requires quite a significant culture change on
the part of the development industry. A developer
might think that 300 houses are a good idea in a
certain area but, as a result of consultation, they
might increase or reduce the number or change
the layout. There might also be issues with
affordable housing, which John Home Robertson
talked about.
That is the sort of engagement that we expect.
Communities should be able to see how the
application has changed from the applicant’s initial
thinking to the submission of the application. Of
course, they will still have opportunities to
comment on the application—including through
lodging objections—as it goes through the more
formal procedures.
Cathie Craigie: We have experience of preapplication consultation on telecommunications
installations—and we can make judgments only on
the basis of experience. My experience and that of
communities is that, although the communities
involve themselves in the pre-application
consultations, suggestions that they make about
how an application could be improved—by resiting
a mast, for example—are not fully considered and
are knocked down with a technical argument that
the community does not have the expertise to
challenge. Perhaps the technical argument is
framed in such a way that it bamboozles the
people in the hope that they will go away. The
public then thinks that the pre-application
consultation was unsuccessful in involving their
opinions. Why should this be different?
Jim Mackinnon: The key difference is that we
are putting this process on a statutory basis,
through secondary legislation if appropriate, but
also through guidance and advice that will
demonstrate what is required in a pre-application
consultation. The planning authority will have the
ability to say, “No, you have not done enough in
that area. Go back and do it.” At the moment, all
that an applicant has to say is, “Here are the
documents that I have to submit as part of the
planning application.” However, there will be a
much stronger emphasis, hopefully underpinned
by statute, on giving the council the clear authority
to say, “Sorry, you have not done enough in that
area.” An audit trail should demonstrate why some
things were taken into account and reflected in the
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application and why some were not. Some
aspects of an application may not be negotiable,
often for technical reasons. We are essentially
underpinning in statute the pre-application stage
as well as the planning authority’s ability to put
back the application if it feels that consultation has
been inadequate.
Euan Robson: What types of development
might go to pre-determination hearings? The
policy memorandum talks about some, but it would
be helpful to get a flavour of the kinds of things
that the Executive envisages as being the subject
of pre-determination hearings.
Jim Mackinnon: The starting point was that
planning authorities in Scotland had an
inconsistent approach to the circumstances under
which they offered hearings and how they were
conducted. Certain types of application should go
to a council hearing. For example, a housing
development, which was clearly contrary to the
development plan, could be proposed for public
open space that is close to a residential area. The
housing could be a significant bad-neighbour
development in which there may be a lot of noise.
That type of development or environmental
assessment case could result in sustained local
objections.
We are also clear that, given the variety of ways
in which the hearings are conducted, we need to
draw up a code of conduct. That would cover
matters such as who to invite to hearings, or
whether everybody on a 300-person petition would
be allowed to speak. What would be the
arrangement about who speaks first—the
applicant or the objector? What role would key
agencies and the local authorities play? When and
where would the hearings take place? What, if
any, is the arrangement for cross-examination?
How would people be informed of the decision?
We are setting out in the bill the circumstances
under which the hearings would take place, but a
lot of other connected work needs to be done. The
Scottish Society of Directors of Planning has
already contributed helpfully to that. However, a
code of practice would clarify and introduce
greater consistency to the conduct of the hearings.
Euan Robson: Clearly, a code of practice would
be
helpful.
You
mentioned
inconsistent
approaches. As I see it, proposed new section
38A of the 1997 act does not require a duty to
publish procedures. For example, local authorities
can rightly adopt procedures, but if you want
consistency, it might be helpful if they had a duty
to publish their procedures. That would create an
opportunity to compare procedures. One authority
may have a particularly unusual or innovative
procedure, or an unhelpful procedure could be
highlighted. Perhaps you could think about that.
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Proposed new section 38A(3) curiously says
that the authority itself will determine the right of
attendance at a hearing. Although the Executive
determines who will be allowed to participate in
the hearings, the local authority can decide who
can attend the hearings. Let us say that a
controversial application that involves a council
itself goes to a pre-determination hearing. The
council could say, “We will not allow anybody to
attend other than those who can participate.” That
would mean, for example, that the press could not
attend the hearing. Is that really what is envisaged
in subsection (3) or, on reflection, could the
subsection be subject to guidance, a code of
practice or whatever? It might be used in a way
that was not intended.
11:30
Jim Mackinnon: We are happy to examine the
wording. You mentioned local authority cases, but
ministers have already announced that they intend
to apply additional scrutiny to developments when
there are concerns about local authorities acting
as judge and jury in relation to developments in
which they have a financial or other interest.
Euan Robson: Yes, but proposed new section
38A(3) will allow local authorities to exclude from a
hearing people who wish simply to go and listen to
or report what is said, which seems contrary to the
spirit of the bill. However, that is something for
consideration at stage 2.
Jim Mackinnon: That is a helpful comment. We
will certainly consider the matter.
Christine Grahame: Under the delegation
scheme, a distinction is made between
applications that will go to the local authority’s
planning committee and applications that will be
determined by a planning officer. I do not think that
there is necessarily a problem with that. I take it
that a planning officer would deal with, for
example, an application for an extension to a
conservatory or the installation of new windows.
However, an issue arises when there is an appeal
against the decision. The bill says that the appeal
will be decided by elected members of the
planning authority. It seems that several
councillors will sit and listen to a discussion about
whether Mr McGinty’s conservatory should be 7ft
by 11ft or 6ft by 5ft. Is that what you envisage? Is
that not an inappropriate use of resources?
Jim Mackinnon: Lynda Towers might want to
say more on the European convention on human
rights aspects. A number of councils are quite
keen on the provision; in fact, the Parliament has
been petitioned on the matter by Dundee City
Council. There is an issue about whether the
Scottish Executive inquiry reporters unit should
send people out to make decisions on small-scale
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applications. Some 30 to 40 per cent of
applications are for minor developments such as
conservatories and boundary walls.
Scott Barrie asked me about the justification for
the hierarchy. We tried to apply the same logic to
appeals. Every planning authority has a scheme of
delegation at the moment. They vary, which is
perfectly understandable, but the trouble is that
some councils do not allow officials to refuse
permission. We intend that, in future, they should
be allowed to refuse permission.
Christine Grahame: You are talking about
officials rather than councillors.
Jim Mackinnon: Absolutely. If an application is
significantly contrary to the local plan or is
controversial, it is only right and proper for elected
members to make the decision on it. If there is an
appeal, it will go to the planning division of the
Scottish Executive, which will consider whether it
should go to the inquiry reporters unit. For appeals
on small-scale applications such as those that
involve minor changes of use, boundary walls and
conservatories, we seek to introduce a review of
the planning authority’s decision by elected
members.
Christine Grahame: That is, the councillors.
Jim Mackinnon: Yes. There should be fewer
appeals because the review of permitted
development should lead to fewer small-scale
developments.
Christine Grahame: Okay. I take it that the
review procedure will be standardised throughout
Scotland so that what happens in the Lothians will
not differ from what happens in the Borders or the
Highlands and Islands, notwithstanding udal law; I
look forward to hearing more about that.
Jim Mackinnon: Just as there are inquiry
procedure rules for appeals, which we will have to
update, there will also be rules for the conduct of
local appeals tribunals. They will be in secondary
legislation.
Christine Grahame: As distinct from planning
advice notes?
Jim Mackinnon: Yes.
Christine Grahame: Fine.
Mary Scanlon: What improvements will the
changes to the current appeals system make and
what are the intentions behind that? What do you
think will be the result of the changes and why are
they necessary?
Jim Mackinnon: The changes to the appeals
system are quite far reaching. Christine Grahame
asked me to explain local appeals tribunals. They
will mean that small-scale appeals will be
determined locally and closer to communities,
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which is a significant step. We are also reducing
the timescale for lodging an appeal from six
months to three months, which should reduce the
period for uncertainty. Currently, an appeal is
lodged with the inquiry reporters unit. We propose
that in future an appeal to the centre is lodged with
the Executive’s planning division. If a planning
authority has taken a decision that is entirely in
line with an up-to-date development plan, and
there are no other material considerations, the
appeal would go no further. That is what is called
early determination.
If an appeal goes to the inquiry reporters, we
propose that the Scottish ministers will decide on
the method of determination: whether the appeal
will be dealt with through an inquiry or written
submissions. That decision will not rest with the
applicant or appellant; ministers will decide
whether the appeal is better handled by written
submissions rather than by a full-blown public
inquiry. We are also essentially restricting an
appeal to the grounds on which the planning
authority took its decision.
The committee has raised questions about
variation in planning applications. Currently, we
can address a planning application and the
reasons for its refusal in the appeal process. We
can do that, for example, by changing the
application, reducing the density and changing the
access point. That will not be allowed in the future,
but there may be exceptional circumstances in
which a new piece of evidence emerges. That
does not mean that we would want to open up an
application completely; we are trying to ensure
that, if the planning authority’s officials produce a
report for the council that says that they believe
that an application should be refused for whatever
reason, they can essentially rely on that report as
their defence or their decision rather than having
to write a fresh and separate precognition. There
are therefore significant changes in that area.
Mary Scanlon: Absolutely. As you have just
said, you are limiting the introduction of new
material at an appeal and restricting the available
information to that which was presented to the
planning authority in the original planning
application, but there will be limited exceptions.
Can you give us an example of what those could
be?
Lynda Towers: It again goes back to questions
of ECHR rights. It would be convenient to say that
appeals would be decided only on the basis of
what was in front of the planning authority, but
there are instances in which there might be a
change—for example, in Government policy or in
practical circumstances—that would amount to a
material consideration in terms of planning law. To
prevent people from being discriminated against
and prevent findings by a court that an appeal had
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not been dealt with appropriately, there must be a
catch-all provision that says that, in exceptional
circumstances, additional information will be
admitted. That will have to mean exceptional. It
goes back again to the culture-change aspect. The
provision should have the effect of preventing
applicants from bringing in, perhaps because it is
more convenient to do so, new information at a
later stage, rather than their having it, if they could,
in front of the planning authority at an earlier
stage.
It is another step to ensure that the process is
truncated and that when communities and the
planning authority are considering an application
all the relevant information will be there.
Developers and applicants will be encouraged to
produce all information at that time because of the
difficulties in adding new information later.
Patrick Harvie: Clearly, a great deal of time has
been spent thinking about appeals. Mr Mackinnon
mentioned the separate consultation on appeals.
Can you tell me how the Executive’s thinking
reflects the importance of the Aarhus convention
and the directive that implements it?
Lynda Towers: The Aarhus work is proceeding
apace. It has been taken account of in the context
of the bill, but the issue of planning appeals is
being dealt with separately in the context of the
existing system. Any developments that arise out
of the Aarhus convention will have to be reflected
at a later stage. At present, there is no legislation
that implements the Aarhus provisions.
Patrick Harvie: Does that mean that legislation
might be needed in future, after the bill is enacted?
Lynda Towers: It might be, depending on how
the convention is to be implemented, but no
decisions have been taken yet.
Patrick Harvie: Is there an expectation of when
the decisions will be taken?
Lynda Towers: I cannot tell you that, as I would
have to check with the Executive division that
deals with the convention.
Cathie Craigie: On the general question of
appeals, one concern in my community is about
the lack of resources that are available for
community groups to represent themselves at
appeal hearings. Has any thought been given to
providing funding for communities in relation to
appeal hearings?
Jim Mackinnon: I have two points on that. First,
we have consulted on modernising the inquiry
process. The intention is to make it less
adversarial, but no less robust. There is no doubt
that people feel disadvantaged when they have to
turn up at an inquiry that could last weeks, if not
months. The procedures that we hope to introduce
should make the process less of a burden on
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communities. The issue is not just about
procedures; it is also about culture and practice.
For example, reporters need to take a much
stronger grip of the conduct of inquiries.
Secondly, I find that many communities
articulate their case strongly. The depth of
knowledge in some communities on, for example,
telecommunication masts or, particularly in the
convener’s constituency, opencast coal mining
and waste issues is truly impressive. We need to
get away from the idea that a long argument and
lots of paper mean that a case has been argued
better, because I am not sure that that is true.
However, we are considering the provision of
additional resources to support communities. Mr
Chisholm might be able to say more on that matter
when he comes before the committee.
Cathie Craigie: I do not disagree that
communities can make strong arguments and
have their cases considered fully but if people
have to take time away from work or incur travel
costs they are at a clear disadvantage. We need
to take account of that.
Jim Mackinnon: There are two other aspects
that I should have mentioned. The first is the
Executive’s support for Planning Aid for
Scotland—among all the public authorities in
Scotland, we are the largest supporter of Planning
Aid for Scotland by a long way. That is important.
The second is that we have found £2.25 million for
the planning development budget over the next
two and a bit years to support upskilling. We do
not intend that to be directed solely at planning
authorities; we are keen to explore funding for
mediation projects and for upskilling and
resourcing communities.
Christine Grahame: I am trying to think through
the local development plan process. If the stage
has been reached where the plan is set and the
communities feel that it gives them security, but
the planning authority then grants a development
that is either contrary to the local development
plan or a substantial variation of it, is there any
mechanism for people in the community to appeal
against that?
Jim Mackinnon: The bill makes no provision for
that.
Christine Grahame: Was that matter given
consideration during the drafting of the bill?
Jim Mackinnon: We had a wide-ranging
consultation on community involvement in
planning, including on rights of appeal, after which
ministers reached their conclusion.
Christine
into policy
question. If
prima facie

Grahame: I know that you cannot go
issues, but I want to ask a legal
a proposal was produced that was
contrary to a development plan, and

2789

11 JANUARY 2006

2790

there was no right to a hearing or appeal, would
that not be a possible breach of the ECHR?

thing. I am happy with that. Thank you for
explaining it.

Jim Mackinnon: That is a legal question, so I
ask Lynda Towers to answer it.

Euan Robson: Could you clarify something
important? An applicant might say at the outline
stage, “I would like a density of 300 houses on this
site,” but when the proposal reaches the more
detailed stage, the number of houses could rise.
That rise could be considerable—instead of 350
houses, 420 houses might be proposed. Could a
pre-determination hearing deal with such
situations?

11:45
Lynda Towers: There are two aspects to that.
First, if the proposal was non-compliant, it would
be subject to the general scrutiny provisions
anyway. Secondly, on the question whether it
would be ECHR compliant not to have an appeal
in such circumstances, it should be said that the
ECHR is very much a balance of rights, and the
view that has been taken so far is that the balance
in the bill as drafted is ECHR compliant.
Christine Grahame: That remains to be seen.
Perhaps somebody will challenge it.
Lynda Towers: You may be right.
Christine Grahame: It is an interesting line to
take. You raised the issue of ECHR compliance,
and we know that every bill must be certificated as
ECHR compliant.
I have another little technical question. Outline
planning permission is being changed to inprinciple planning permission—can you give me
an example of the difference between the two, so
that I know what we are talking about?
Michaela Sullivan: The essential difference is
that, at the moment, outline planning permission
can be obtained, which then has provision for the
submission of reserved matters. Let us suppose
that we are talking about a residential
development. Having got outline planning
permission for a 300-unit residential development,
you can then get the reserved matters, including
the siting and design of seven-storey flat blocks,
approved without submitting a further planning
application and therefore without neighbour
notification.
Christine Grahame: And without any objection
procedure, I take it?
Michaela Sullivan: That is right.
The proposal for planning permission in principle
establishes the principle that the 300 residential
units can be built. However, when proposals on
key considerations such as siting and design
come into the planning authority for approval—a
seven-storey block of flats and a six-storey block
of flats, for example—the neighbours will be
notified and will have an opportunity to object to or
comment on the siting or design. That will increase
people’s ability to participate in decisions on the
detail when consent has been granted in principle.
Christine Grahame: That sounds like what my
history teacher would have called a very good

In a number of cases, permission has been
granted on an outline basis for a development of
an understood density only for the concept of the
permission to be completely altered by the density
being added to. The developer has said, “Unless I
can add to the density, the profitability of the
development is not realisable and I’ll not be able to
proceed, but you’ve given me the precedent in the
outline permission.” Could that be dealt with in the
proposed pre-determination hearings?
Michaela Sullivan: Planning permission in
principle can state in the decision notice the
number of units for which consent is given. If the
decision notice says 300 units and the developer
comes back with a proposal for 420, it would be in
the gift of the planning authority to say that a
whole new application was required and that that
new application would then be considered. There
should not be a problem so long as the decision
notice states the number of units for which
consent is being given. The wording of the
decision notice is up to the planning authority, so it
needs to be careful that it words the notice
appropriately. That would enable it to turn away
the kind of detailed proposals that you described
and ask for a new application.
Euan Robson: That is very helpful.
The Convener: Christine Grahame.
Christine Grahame: Me again? I have a
starring role today for some reason. It must be the
excitement of planning—it is actually quite
interesting.
With regard to signing off a development, you
referred to ensuring that what was meant to have
been done had been done in terms of planning
obligations or planning gain, for example roads
and so on. How does the new system improve on
the existing one?
Jim Mackinnon: The provisions broadly mirror
the current legal provisions in relation to section
75 planning agreements, but there are a number
of significant changes. First, the agreements will
be on the public register, which they are not at the
moment. There is a feeling that such agreements
are drawn up and no one knows what happened
next. In addition, if a developer feels that they


29

2791

11 JANUARY 2006

have discharged an obligation they can ask the
planning authority to have that obligation removed.
If the planning authority does not agree, the
developer can appeal. The new system makes
provisions for more transparency and for reviewing
discharge.
Another significant change is that if the planning
authority and the applicant reach an impasse in
relation to the benefits that the developer will
provide, and the developer goes to appeal, he
may offer those benefits at the appeal—at the
written submission or formal inquiry stage—and
the reporter can then reach a view and may grant
planning permission on that basis.
Christine Grahame: Am I allowed to move on
to enforcement?
The Convener: No.
Christine Grahame: I have been guillotined.
The Convener: The bill proposes the
introduction of good-neighbour agreements where
appropriate. What is the purpose of those
agreements and how effective do you believe they
will be?
Jim Mackinnon: Most current good-neighbour
agreements are in the United States. We felt that
there was pressure to have such agreements
here, particularly in cases in which communities
felt that developments that were not managed and
monitored carefully would impact seriously on the
quality of life in their area. It was felt that, rather
than the agreement being concluded between the
applicant and the planning authority, the ability to
conclude an agreement between the developer
and the local community would ensure that the
developer was much more aware of its obligations
in relation to the community and that the
community had an on-going role in the monitoring
and management of the development in its area.
Just like the planning obligations to which
Christine Grahame referred, the key issue is that
the provision would be binding against successors
and title. Its purpose is to catch developments that
will have a significant impact on their local area
and to ensure that the applicant or the developer
embraces community concerns and provides the
community with a stake in monitoring and
managing those developments.
The
Convener:
Where
good-neighbour
agreements are appropriate, how will you ensure
that they will actually be put in place? I accept that
every development will not need or require a
good-neighbour agreement, but where the
community considers that such an agreement is
appropriate, how will you ensure that the
developer is obliged to sit down and draw one up?
Will the agreements be voluntary or will there be
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criteria under which they are considered to be
mandatory?
Jim Mackinnon: If necessary, good-neighbour
agreements could be made a condition of planning
consent. In such circumstances, the planning
authority would require a good-neighbour
agreement as a condition of the granting of
planning permission. That is an alternative to
trying to prescribe everything in detail in
legislation. A development that might seem
innocuous in general terms could be quite
sensitive locally and, in the light of community
concerns about a proposal, the planning authority
could attach a condition that an agreement would
have to be entered into. The provision gives some
flexibility.
The Convener: My concern is that some,
although not all, developers make promises when
they want a community to go along with a
development that it might have reservations about.
Developers sometimes promise the earth, but the
reality is that, once planning consent is achieved,
the commitments on investment, in the form of
section 75 agreements or the bonds that are
sometimes put in place for the restoration of land
in the case of opencast sites, are not always
followed through. We need to ensure that proper
enforcement is put in place and that the correct
incentives
exist
to
ensure
the
proper
implementation of good-neighbour agreements.
Jim Mackinnon: We have absolutely common
objectives on that. The provisions that we propose
should allow that to happen, because the
agreements that we are talking about will be not
voluntary but legally binding and will be between
the community, or representatives of the
community, and the developer. Even if control of
the project changes hands, the agreement will still
be binding on the developer’s successor. It will be
a legal agreement that will be enforceable through
the courts and enforceable against successors in
title. The agreements will be registered in the
register of sasines, so legal grounds will exist to
ensure compliance. Our aspirations and objectives
on the matter are the same.
The Convener: Will the local authorities be
responsible for enforcing the agreements?
Jim
Mackinnon:
The
good-neighbour
agreements will be between communities and
developers, if they are a condition of consent.
However, there could be separate planning
obligation agreements to tie in developers.
The Convener: I appreciate that the
agreements will be between communities and the
developers, but who will be responsible for
enforcing them? Communities will have the right to
go to court but, as they would find it difficult to
resource that process, it would be more

2793

11 JANUARY 2006

2794

appropriate for the local authority to be the
enforcer.

Christine Grahame: Does it count as a priority
debt in a liquidation?

Jim Mackinnon: If specific conditions are put in
a planning permission, there is no problem in
theory with the local authority taking enforcement
action against the developer.

Jim Mackinnon: I cannot answer that, but I am
aware that councils in Ayrshire and Lanarkshire
have regularly taken out bonds to ensure the
proper restoration of sensitive opencast coal sites.

Mr Home Robertson: You set great store by
the fact that the agreements will form part of
planning consents and that they will be in the
register of sasines and will be enforceable against
successor developers. However, what will happen
if a developer goes into liquidation or goes bust?

Christine Grahame: Will the enforcement
charters and planning advice notes deal with that?
A serious issue is that planning authorities need to
have a stick, which one hopes they will not need to
use. Developers need to know that the planning
authority’s money is secured and cannot be
varied. We need to ensure that developers do not
leave roads unfinished and playing fields not built.
We know that roads are not completed in
developments but authorities sometimes just give
up on them.

Jim Mackinnon: For sensitive developments, it
is now common for planning authorities to take out
bonds to guard against that. That happens
particularly with opencast coal mining or mineral
operations. There have been examples in
Scotland of authorities accessing such money to
ensure proper restoration of sites.
Mr Home Robertson: So the establishment of a
bond is the only bankable way of ensuring that
obligations are fulfilled in due course.
Jim Mackinnon: Yes. Lynda Towers will correct
me if I am wrong, but that is very much a private
contract.
Christine Grahame: I, too, have a question on
that issue. As I understand it, the limits for bonds
are low. I would have concerns about the
obligations in contractual agreements between
communities and developers or between planning
authorities and developers, if the only way in
which they could be enforced when breached was
by going to the courts, where people often
compromise. Developers know that people will not
keep paying out money, because they will never
get all the expenses back. Is there anything in the
planning advice notes and charters about setting
higher levels, either in bonds or in secured money
of some form, that are proportionate to what the
developers are supposed to do and which can be
accessed when developers go into liquidation? I
do not know what happens to a bond if a company
goes into liquidation—I have no idea whether the
liquidator gets the money or whether the money is
secured. If a real remedy exists, developers will
not breach their agreements, because they will
know that the enforcement provisions have some
clout.

12:00
Jim Mackinnon: In drawing up an enforcement
charter, planning authorities will need to have
regard to guidance and advice from the Executive.
We will be happy to consider the issue in that
context.
The Convener: I understand that there will be a
right of appeal to the local authority for arbitration
if a good-neighbour agreement has not been met.
In the event that a new developer acquires the title
and the corresponding legal obligation to comply
with a good-neighbour agreement, and if it is
recognised that the agreement needs to be
modified or changed but the two parties cannot
reach agreement on how that should be done, will
the right of appeal on such matters extend to both
the developer and the community? In those
circumstances, will both parties have a right of
appeal to the local authority and, ultimately, to the
Scottish ministers?
Jim Mackinnon: My understanding is that only
the applicant will have a right of appeal, but I will
check that in detail and come back to you.
The Convener: If that were the case, I would
have some serious reservations about that. Those
reservations are based on personal experience of
how bad developers will wriggle on a hook to
evade their obligations to the community that they
entered into at the start of the planning process.
The Executive needs to reflect on the issue.

Jim Mackinnon: I am not a huge expert on the
detailed operation of bonds, but my understanding
is that the amount can be as high as the planning
authority can agree with the developer.

Jim Mackinnon: I am happy to look into the
matter to clarify the position.

Christine Grahame: Is the money secured,
though?

I have a question on stop notices. The
committee has heard that a big issue for
communities is that the conditions that local
authorities attach when they grant planning
consent are often not worth the paper that they are

Jim Mackinnon: As I understand it, yes.

The Convener: Thank you.
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written on because they are not enforced. Under
the bill, local authorities will be required to prepare
an enforcement charter. What will such charters
contain? What difference will be made by
authorities being given greater powers to issue
stop notices for developments that contravene
planning consent conditions?
Jim Mackinnon: It will probably be easier if I
deal with temporary stop notices first. At the
moment,
if
a
development
is
causing
environmental damage such as pollution or noise,
the planning authority is required to allow 28 days
for the enforcement notice to take effect. During
those 28 days, the potentially damaging
operations can continue. By virtue of the new
temporary stop notice, the authority will be able to
stop things immediately, which means that any
damaging operations can be quickly brought to a
halt until the enforcement notice and pukka stop
notice kick in.
The bill clarifies the arrangements for
compensation in such circumstances, so planning
authorities should not feel that they might be under
threat of losing lots of money. Clearly, that is a
concern for authorities in situations in which they
might deprive people of their livelihood, although
the reality is that compensation has been an issue
in very few, if any, cases. Temporary stop notices
will allow the planning authority to take action
promptly to stop developments that are damaging
the quality of life in local communities.
Enforcement is carried out differently in different
parts of Scotland. For example, the planning
authorities in our two largest cities have dedicated
enforcement teams, but authorities in some parts
of Scotland do not even employ enforcement
officers. Clearly, people feel strongly about the
need for enforcement. If public trust and
confidence in planning is to be promoted, planning
authorities need to deal efficiently and effectively
with the sort of things that give planning a bad
name. As Christine Grahame mentioned, those
include streets not being completed and open
spaces not being made up. People feel that we
need a significant step change in enforcement.
The purpose of the enforcement charter is to get
planning authorities to focus on the service that
they will provide. What will the authority do if
someone phones up to make a complaint? There
may not have been a breach of planning control.
What will authorities do, and how will they
progress complaints? The charter sets out a
service-level agreement that describes how
authorities will deal with enforcement issues.
We have made clear—this is also part of the
culture change—that we could not take pride in
the quality of the planning decision if we judged it
by the number of conditions that we attached to it.
It is much better to have five very precisely drafted
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conditions on which the planning authority will act
than 50 vaguely worded conditions with which
there is limited prospect of action. The point is to
get planning authorities to focus more precisely
and to be proactive on the key aspects of a
development that are likely to cause concern.
As I explained to Scott Barrie, one advantage of
the initiation certificate is that people know when
development will start. If matters connected to X
are not happening, or houses are not being
occupied until a road is complete or a play area is
provided, they should be able to get on top of that.
The provisions on enforcement are very important.
If we are to promote genuine trust and confidence
in planning, people must be more confident that
action will be taken against an authorised
development for breaches of planning law.
The Convener: Local authorities often do not
necessarily see enforcement as a priority—
sometimes they see it as a resource issue. One of
my colleagues will touch on the attached financial
memorandum, so I do not want to go too far down
that road. However, a question arises as to
whether a local authority planning department
sees enforcement as a people resource or a
financial resource, in which case it is a priority.
At the moment, enforcement is not a priority.
Following your discussions with local authorities
and developers, are you confident that the culture
will change as a result of the bill’s improvements
to enforcement?
Jim Mackinnon: The white paper and
discussion on planning reform made it very clear
that there is wide consensus throughout Scotland
about the need for more effective enforcement.
That is critical. The enforcement charter will
require authorities to think about the service that
they provide, which they have not been required to
do in the past. As you rightly say, the situation is
variable.
It is important to remember that a more
proactive approach to enforcement will not
necessarily require more planning officers: much
of the work can be done by trained people who
have a basic knowledge of planning law and who
can determine what constitutes a breach.
Occasionally they may have to take professional
or legal advice, but there is no doubt that planners
are not necessarily required. Much of the work
might involve the methodical recording of what is
happening in an area. If allegations have been
made of blasting or truck movements, people must
be there to be absolutely sure what is happening.
The bill gives Scottish ministers powers to audit
certain functions of the planning authority. If there
was a feeling that certain planning authorities had
not attached sufficient importance to enforcement,
ministers could conduct an audit not just of the
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planning service in general but more specifically of
enforcement. If they found that there had to be a
step change in enforcement, they would
recommend that to the council accordingly. If the
council was not prepared to accept such a
recommendation, it would have to explain its
reasons to ministers.
The Convener: It may become apparent in a
particular area of the country that, on a regular
basis, a certain developer is not good at complying
with planning consent. The local authority will then
have to use its new powers of enforcement. Could
that information be made easily accessible so that
people know that the developer has a bad track
record? Could another local authority take that
information into account in considering future
planning applications?
Jim Mackinnon: It would be difficult for the
planning authority to take that information into
account in determining planning applications, but a
developer’s track record may well send out
messages about the need to be particularly
vigilant in relation to its operations and activity. It is
arguable that the matter is related to the start
notice.
We are considering the matter, because we
know that there are concerns about certain
developers’ track records. There are always
difficulties and developers can change their
identity perfectly legally, so there is no panacea,
but we are certainly aware of the issue. We are
considering whether we can do more about it
without getting into difficulty in relation to the basic
provisions of the ECHR. I do not think that
information about a developer’s previous activities
could be applied in relation to the termination of a
planning application, but there might be scope for
a bit more proactive monitoring of what a
developer has done in the past.
Christine Grahame: Perhaps it is early days,
but the temporary stop notice seems quite
draconian. Just for devilment, I will take the side of
the developer. Are we in the territory of criminal
law, with a requirement for the evidence to be
beyond reasonable doubt rather than on the
balance of probabilities? You state that it will be an
offence to breach a temporary stop notice. Is a
temporary stop notice a civil layer of evidence or a
criminal level of evidence?
Lynda Towers: It is civil.
Christine Grahame: Suppose that I am a
developer and people are complaining about me,
saying, “She’s got trucks going by and they are
stirring up dust in the environment. My children are
coughing and my washing is getting dirty.” How
will the stop notice be drafted and served on me?
What is the timescale? What right do I have to
challenge the notice, given that the complaints
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might be vindictive? Who will hear it? The matter
is important because, if you get it wrong and my
development does not go ahead for four or five
days, I will lose a lot of money. I might pay more
than £20,000 for a breach but I might suffer a loss
of tens of thousands or hundreds of thousands.
Contractors might be laid off and so on. How will
the system work?
Jim Mackinnon: The bill contains some detail
on that, but we will produce regulations on the new
enforcement provisions.
Christine Grahame: Will you give me a flavour
of how you expect the system to operate? You
must have an idea. The measure is important to
the community, but it is also important to
developers. I am talking not about difficult cases
that might arise, but the standard picture that I
painted. How will the system operate? Will the
notice be served at the site or at the company
headquarters?
Jim Mackinnon: According to the bill, the notice
must be in writing. It must specify the problem and
state specifically what the developer must stop
doing—vehicle movements at a certain time,
blasting or whatever. The temporary stop notice
may be served on the person who appears to the
authority to be engaged in the activity or on
anyone else who has an interest in the land,
because sometimes there are subcontractors and
the landowner and operator might be different.
The bill contains a bit of detail on the matter, but
we recognise that we might have to flesh out more
detail in guidance, advice and regulations.
Christine Grahame: I am not being difficult. I
just think that we need to know about the
practicalities. We need to get an idea of how the
notice will work. We do not want councils to be
frightened to take action in case they end up in
litigation with large claims for compensation.
Jim Mackinnon: Yes. Equally, the planning
authorities will want some comfort. They will want
to know that they are acting appropriately and
within the law. In proposed new section 114D of
the principal act we have taken steps to deal with
compensation so that it will be less of an issue for
planning authorities.
Mary Scanlon: I move to part 5 of the bill, which
is on trees. I will divide my questions into two
parts. First, I note that you are introducing six new
provisions on tree preservation orders. Are those
provisions likely to make the system more
bureaucratic and will they make trees even less of
a priority for councils? Will the provisions have
resource implications?
Proposed new section 159(c) of the 1997 act
says that planning authorities are
“from time to time to review any”
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tree preservation order. The words “from time to
time” are vague—they could mean some time or
never.
12:15
Tim Barraclough: The provisions are not
intended to make the system more bureaucratic
and I do not think that they will do that. The
principal changes are in two areas and will
improve protection for trees and simplify
processes. The provisions to improve protection
will extend the scope of orders to protect trees for
historical or cultural reasons, as well as their
amenity value, and will extend the scope to
replacement trees. In well-established woodlands,
trees die and other trees grow in their place.
Protection will be afforded to such replacement
trees. I do not expect those provisions to increase
bureaucracy.
Processes will be simplified. At the moment, we
have two kinds of tree preservation order. We will
adopt a single system under which a tree
preservation order will have immediate effect and
will have to be confirmed within six months. In a
sense, that is a simplification.
The requirement to review “from time to time” is
described in such terms to allow for flexibility.
There are different situations, which depend on
the threat to trees, such as gradual encroachment
or an immediate threat. Local authorities should be
aware of immediate threats and take action as
appropriate. The drafting takes account of the fact
that different trees are in different situations. The
nature of TPOs varies, so it is impossible to
identify a perfect timescale for reviewing them.
Mary Scanlon: The only question that you did
not answer was about resources.
Tim Barraclough: I am coming to that. The
financial memorandum suggests that the
additional provisions will require on average about
one full-time trees officer in each authority. For the
entire planning system across all authorities, it is
estimated that that will cost £2.7 million.
Mary Scanlon: I am sure that we will return to
that, but I will move to the second part of my
questioning. Will the bill be integrated with and
take cognisance of the forestry strategy that I
understand is about to be published?
I have two constituents who are probably
experts on ancient woodlands and I have recently
submitted quite a few questions on their behalf.
Christine Grahame: Mary is a star.
Mary Scanlon: Udal law and ancient
woodlands—that is me. If there is anything
eccentric, that is where I come in.
Mr Home Robertson: She said it.
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Mary Scanlon: I have read section 26, which
refers to trees and woodlands, but it does not
seem to take into account the specific and unique
category of ancient woodlands. The two
gentlemen whom I mentioned brought me ancient
maps with designations of ancient woodlands,
which are important to our culture and history,
especially as more emphasis is to be placed on
the designation of historic trees. Proposed new
sections 161A(1) and 160(1A) of the 1997 act
refer to “trees or woodlands”. Does that take into
account just a clump of trees, or does it include
the unique designation of an ancient woodland,
which I am told is as much about what is below the
ground as what is above it?
My colleague Scott Barrie had to leave early so
he asked me to pose a question on his behalf.
Does the bill have scope to examine uncontrolled
trees and high hedges?
Mr Home Robertson: Please do not preserve
them.
Tim Barraclough: The provisions relate to
preservation orders. I am not sure that there is any
scope to apply such orders to high hedges, which
in any case is far from what you have suggested.
Mary Scanlon: But does the bill contain any
provision with regard to uncontrolled trees and
high hedges?
Tim Barraclough: No, not explicitly.
Mary Scanlon: As I am sure you are aware,
Scott Barrie has proposed a member’s bill on the
matter, and has done a considerable amount of
work on it.
Tim Barraclough: I do not think that trees and
high hedges fall within the bill’s definition of
development.
Mary Scanlon: So it relates only to the forestry
strategy and to ancient woodlands.
Tim Barraclough: As far as ancient woodlands
are concerned, the provisions extend the ability to
apply tree preservation orders to woodlands of
cultural or historical significance.
Mary Scanlon: So that would include areas that
are designated as ancient woodland, which is a
specific category.
Tim Barraclough: I think that the provisions
would allow the specific category of ancient
woodland to be included in the general category of
woodlands.
Mary Scanlon: You think that they would.
Tim Barraclough: Yes. I expect that the term
“woodlands” and the ability to identify woodlands
of cultural and historical significance and apply
tree preservation orders to them will cover ancient
woodlands.
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The provisions should be consistent with the
forthcoming forestry strategy because they
increase the scope for protecting trees. If further
specific measures emerge from the strategy that
could be dealt with by amendment at stage 3, we
will be happy to consider that. That said, I should
point out that the current provisions resulted from
research that was carried out a couple of years
ago and, when we consulted on them, they
received almost unanimous support.
Mr Home Robertson: I, too, must defend Scott
Barrie on this matter. Mr Barraclough said that the
bill does not cover the problem of hedges that are
growing out of control. However, its fairly
extensive long title could cover anything to do with
planning. Moreover, part 5, quite rightly and
properly, deals with the issue of trees that need to
be managed appropriately and preserved. I think
that we are all glad that those provisions have
been included in the bill. However, by the same
token, would it not be appropriate for the bill to
deal with trees or hedges that are causing
planning problems? Surely the bill could include
fresh legislative provisions to tackle what we all
know to be a problem in some parts of Scotland.
Obviously, the question is hypothetical, but what I
suggest could be done.
Tim Barraclough: We would have to consider
the detail of any such provisions and decide
whether they fell within the scope of the proposed
legislation.
Mr Home Robertson: In that case, I ask you to
reflect on the matter.
Euan Robson: Part 6 deals with correction of
errors. In what circumstances would errors be
corrected?
Lynda Towers: We are not talking about
rewriting decisions, but we live in a technical age
and there have been cases when, for example,
lines have fallen out of decision letters. Part 6 is a
technical provision that allows us to sort out
technical corrections of errors. Purely technical
errors are not unknown in a court context.
I should point out that the bill offers the
protection that if a correction affects the nature of
the decision, the error itself is deemed not to be
correctible. As I have said, it is very much a
technical provision: once a reporter or the
secretary of state has issued the decision letter,
the individual is functus officio and cannot deal
with any mistakes.
Euan Robson: Proposed new section 241C(1)
of the Town and Country Planning (Scotland) Act
1997 says that
“the original decision is taken not to have been made”

and that
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“the decision as corrected is taken for all purposes to have
been made on the date the correction notice is given to the
applicant.”

I want us to be clear about whether there is any
liability on someone who acts in good faith on the
original and superseded decision. Let us say that
someone has demolished something and the
consequence of the corrected decision is that they
should not have done so. Nothing can be done
about that, but is there any liability on the person
who has acted in good faith? In my view, there
should not be, because if someone has acted in
good faith, they have acted in good faith, but there
may need to be some statutory protection for
people in such a position.
Lynda Towers: Such a situation would not arise
because it is clear that a demolition would affect
the decision. That would not be a correctable
error.
Euan Robson: I appreciate that the overall
decision could not be affected by the correction,
but let us say that we are talking about one part of
a decision. Let us say that the overall decision was
to allow a particular area to be developed. The
correction could be to do with two trees that
happened to be particularly prominent, the
treatment of which was only one part of the overall
decision. If someone cut down the trees, for
example, new trees could obviously be planted,
but the original trees could not be replaced. The
original decision was about the development of a
given area and one of its components was
permission for an act that related to a particular
aspect of the overall plan. I pose my question
because such a scenario could create a significant
problem for an individual who received a
correction notice once they had taken a particular
action. They could be left liable.
Jim Mackinnon: I am not a lawyer, but my
understanding of the provision is that it does not
relate to a correction that would change the
substance of a decision. Let us say that there was
an issue to do with trees and the decision said that
the trees had to be removed. There might have
been an omission in the decision letter that
explained why that was the case. We are not
talking about a situation in which it has been
admitted that the trees should have been retained,
for example. The provision is about allowing
corrections to be made to what are essentially
errors of reasoning or logic; it is not about
changing the substance of a decision. I hope that
that is right.
Lynda Towers: That is exactly what I was trying
to say.
Euan Robson: Does the substance of the
overall decision include all the details? If it does
not, people could become liable for what they do.
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Lynda Towers: A decision letter normally takes
the form of the evidence. The decision and the
recommendations will be based on the nature of
the evidence. The decision part of the letter will
reflect the weight that has been given to the
evidence. That is important.
Let us say that an error was made in the
narration of the weight that was given to the
evidence. For example, a reporter might state, “I
did not give any weight to the fact that there were
trees here,” when they should have said, “I did
give weight to the fact that there were trees here.”
That would not be a correctable error because the
weighting of that evidence formed part of the
decision-making process. If a reporter made a
mistake by saying that there were trees in a
particular location, but forgot to say that there
were 10 trees there, that might be a correctable
error because it would not affect the nature of the
reasoning in the decision-making process. The
nature of what is omitted will determine whether
an error is correctable.

Jim Mackinnon: That is certainly not the
intention of the provisions. We will establish some
examples and determine how we can make that
absolutely clear.
The Convener: Christine Grahame has one
brief and final question.
Christine Grahame: Yes, it is a tiny one. Is
there any time limit on when a correction can be
made?
Lynda Towers: There is no time limit.
Christine Grahame: How does that impact on
the appeals procedure? I assume that it does.
Lynda Towers: The effect is that there is a time
limit to the extent that any correction has to be
made within the time limit for an appeal,
depending on the circumstances. If a correction is
made, the appeal period runs again from the date
of the correction.

Euan Robson:
provision?

Christine Grahame: But there is no time limit. A
month or a year could pass—

In

which

section

is

that

Lynda Towers: The very first provision is of
relevance here. I was looking for the relevant
provision and I have now found it. I was trying to
say that proposed new section 241D(4) reflects
the fact that
“A correctable error is an error which—
(a) is contained in any part of the decision document which
records the decision,

Lynda Towers: No, any decision would have to
be appealed within the time limit, whatever it is—
perhaps three months, depending on whether the
appeal is to the Scottish ministers or to the Court
of Session; that time limit is set separately. A
correction would have to be made within those
normal appeal time limits.
Christine Grahame: I am sorry to nibble a bit
more at this. You said that a correction would not
be made to the substance of the decision, but that
the reasons why the decision was made might be
omitted in error from the decision notice.

(b) is not part of any reasons given for the decision.”

Lynda Towers: No. If I said that, that was
wrong.

In effect, one would be making technical changes;
one could not make a change that was of any
substance to the reasons for the decision or the
thinking behind the decisions.

Christine Grahame: Okay. It had concerned me
that, if it was otherwise, somebody might change
their mind about appealing once they looked at the
corrected reasons.

Jim Mackinnon: Would it help you, Mr Robson,
if we could find some examples in which that has
happened and provide the committee with those to
show how the provisions would operate in
practice?

Lynda Towers: No. Any change that is
envisaged under section 27 should not change the
outcome of the decision letter in any way.

The Convener: Yes, that would be helpful.
Euan Robson: The circumstance to avoid is
one in which somebody, having had one
document placed in front of them, has acted in
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good faith on that document and then is faced with
another document that says something different
and contradicts the action that they have taken in
good faith. It is clear that nobody would wish a
circumstance like that to develop, but can we be
clear that the bill does not allow that situation to
develop? That is all I want to know.

Tim Barraclough: There is a further safeguard
in that all corrections will require the consent of the
applicant or the person who is responsible for the
development. He or she will have to consent to
any correction.

12:30
Tim Barraclough: It is in proposed new section
241A.
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The Convener: I will move on to questions
about part 7, which concerns assessment. I
understand that section 28 inserts four new
sections into the principal act and introduces a
statutory system for auditing each local authority’s
performance. Will you give us a bit more detail
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about why that is appropriate and how you
envisage any audit system operating?
Tim Barraclough: As you might be aware, the
planning divisions in the Scottish Executive
already conduct an administrative form of audit of
the planning departments in local authorities.
Those audits have been shown to be quite useful
in identifying good practice and practice that
needs improvement, but there are two main
reasons for stepping the audits up to a statutory
system.
The principal reason is to give the system more
teeth and to make it more effective. There has
been some concern that, in some cases when the
Executive has audited an authority and come up
with recommendations, it has not been clear what
has happened to those recommendations and
whether they have been acted on. A statutory
framework for the audit programme provides a
clear role for the Executive and a clear mechanism
for making the recommendations public and for
following up on them if the authority does not
accept them.
Secondly, a statutory system will give a signal
that we are serious about improving performance
across the board in local authorities. This is about
the culture change initiative: we need to have a
system in which we can say to local authorities, “It
is vital that you put your best efforts into improving
performance, both in development planning and in
development management. Here is a strategy
system to underpin that.”
The two elements are to give the system more
teeth and to signal that this is an area that requires
serious attention.
The Convener: As currently drafted, the bill will
introduce an audit system. What consideration has
the Executive given to the way in which the
system will operate? Are you minded that the
Scottish ministers and the Executive will audit
local authorities, or is it more likely that a body will
be appointed to do that?
Tim Barraclough: We have looked at the
various available options, but we have not yet
taken a final decision. The most likely outcome is
that auditing will continue to be the responsibility
of the Executive’s planning divisions. We may
decide to set up a dedicated core team that will
take responsible for managing the auditing of
planning departments. The team would be able to
bring in experts from across Scotland.
The Convener: My final question on
assessment relates to ministers’ ability to
investigate the planning decisions of a planning
authority to see whether it has made proper use of
its decision-making powers. How do you envisage
those powers will work?
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Tim Barraclough: We do not envisage those
powers being used with any great frequency.
There have been cases when communities have
expressed concern that an authority’s pattern of
decision making does not seem to be consistent or
compliant with what one might call the spirit of
planning legislation, such as when it has
consistently taken decisions that have gone
against the recommendations of its officers or
against the provisions in a development plan.
There is a precedent for the powers that we
have put into the bill: we used the former
Department of the Environment’s inquiry into the
planning system in north Cornwall as a template. I
have only one copy of the inquiry document; if we
can find a way of making it available to the
committee, we will be more than happy to do so. It
would give members an idea of the kind of thing
we envisage.
Euan Robson: I assume that the regulations
that are described in part 8 will have regard to
planning authorities’ capacity to cover their actual
costs and of the requirement to invest in additional
staff and other resources? Is that an appropriate
reading of the intent behind the regulations?
Tim Barraclough: The fee regulations are
designed to recover the processing costs. The
intention of the new regulations is to ensure that
the costs and outlays that planning authorities will
incur in monitoring the conditions that are attached
to planning consents, for example, are covered.
Such provision is not available at the moment. The
regulations would also ensure that authorities are
able to introduce variable or increased fees for
retrospective applications.
Euan Robson: New grant-making powers are to
be found at the end of part 8. As the convener said
earlier, there are circumstances in which local
groups may wish to avail themselves of the
opportunity for grant aid. Is it the Executive’s
intention to publish some kind of scheme under
which the community groups might apply? If not, is
it the intention simply to continue the existing
practice, which is welcome, to assist Planning Aid
for Scotland? Alternatively, would there be an
opportunity to extend the parameters of the
scheme and then publish something to allow
community groups assistance in dealing with
complicated or difficult situations?
Tim Barraclough: There are no specific plans
for any new scheme; no such scheme is in the
pipeline. The powers would enable us to produce
one if we so desired. The immediate intention is to
ensure that the grant aid funding for Planning Aid
for Scotland is on a secure footing.
Mary Scanlon: In paragraph 272 of the financial
memorandum, you say that the maximum fee for a
development of more than 50 houses could go up
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from £13,000 to £40,000. You state in paragraph
275:

will take as long as it takes. We might consult
communities, but we might not.”

“we are aware of the process taking up to two years at
present, and we would hope to reduce this by at least six
months.”

The objective is to improve the quality of service
to the development industry and communities and
to introduce greater certainty in the process. That
is the hallmark of a modern planning service. The
situation will vary a lot. An authority with a small
number of applications might be able to deal with
them efficiently, but there might be a surge of
applications in areas such as the capital city or
West Lothian, where the authorities will have to
reach decisions on how they manage a significant
volume, because there will be peaks and troughs.
It is about project planning, managing the
resources of the planning department efficiently
and not under-promising or over-promising to
communities or the development industry.

Developers are being asked to pay three times
as much for their applications, for which you hope
to reduce the processing time by 25 per cent. I
understood from our prelegislative scrutiny that
developers hoped that the process would be much
more speedy, given that they are having to pay
three times as much.
Jim Mackinnon: The discussions that we have
held with the development industry have revealed
clearly that it does not expect major applications to
be determined within two months. It is concerned
about the black-hole syndrome, whereby
applications disappear into the planning authority
and no one knows when they will get a decision.
The purpose of the planning bill is to increase
the efficiency and certainty of the planning system,
but also to provide greater opportunities for
inclusion. Major planning applications are complex
to handle, as they could raise issues about impact
on the environment, traffic and retail centres.
We want to ensure that we have in place robust
processing arrangements. We are trying to pilot
the ideas with a couple of major developments in
Scotland to see how they work. We have
established that substantial sums of money—
hundreds of thousands of pounds—are involved
pre-consultation in paying consultants to draw up
environmental statements and so on. When the
application goes to the planning authority, it is
allowed to charge a fee of £10,000 to £14,000,
which bears no relation to the cost of processing it.
We are trying, as a result of processing
agreements, to get an agreed timeline for a
decision. That requires pre-application discussion
with communities and key agencies, so it is
absolutely clear what information is required. We
do not want someone to say three months into the
process, “Actually, we need a traffic impact
assessment,” or, “Why was an environmental
assessment not done?”
We really want all the ducks lined up in a row
when the planning application is submitted, so
there is a degree of certainty about how long the
application will take to process. If elections are
coming up, there might be difficulties about
reaching decisions. There might be difficulties
organising committees over the summer months
and a special committee meeting might have to be
held. There might be a requirement for a section
75 agreement on planning obligation and the
application might have to come to the Scottish
ministers. It is about getting a shared
understanding of timescale, rather than saying, “It
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Mary Scanlon: That was helpful, but I am
surprised at the figure £40,000. Do you see the
planning fee operating on a pro-rata scale relating
to the worth of a development? In other words, if it
is to be self-funding, as Euan Robson mentioned,
so that planning departments can get more
resources from the fees, can you envisage certain
situations in which the figure would be
considerably more than £40,000?
12:45
Jim Mackinnon: In building standards, the fee
is directly related to the cost of development, and
planning officials have certainly looked enviously
at that relationship. We are reviewing the scope of
what requires planning permission, so we have to
reach decisions on the proportion of applications
that we think are major and on whether we should
make a difference between a major housing
development and, for example, a major minerals
application. Also, some material will fall out of the
system as a result of the review of permitted
development. We want to get a better
understanding of how things will shape up.
Just as planning authorities subsidise the
processing of major applications, there is a feeling
that they make a slight return on processing very
small developments. As we progress the reforms
through secondary legislation and consider what
requires planning consent, we will get a better feel
for that, but one possibility is to link the fee to the
cost of the development.
Mary Scanlon: That is helpful.
The Convener: The final question relates to part
10, which makes numerous minor amendments,
particularly to ensure that the language that is
used is the same. It also introduces changes to
the Planning (Listed Buildings and Conservation
Areas) (Scotland) Act 1997. Can you give the
committee some details of what the impact of
those changes will be?
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Tim Barraclough: There are two principal
changes. Section 49(3) is critical, because it
widens the Scottish ministers’ ability to give grants
or loans for applications in any conservation area,
rather than just those that have been designated
as outstanding. It removes the distinction between
outstanding and ordinary conservation areas and
allows a wider scope for grant funding in those
areas.
Section 49(4) is also important. I do not have a
cold, but the answer is Shimizu. It solves the
problem of a well-known legal decision known as
the Shimizu decision, in which it was held that the
partial demolition of a building was not equivalent
to the demolition of a building, and that consent
would be required only for the full demolition of an
entire building. We want consent to be required
even for partial demolition of a protected building,
and section 49(4) ensures that consent is also
required when partial demolition is proposed.
Mr Home Robertson: I have a question about
the format of the bill, which is a major piece of
legislation. In effect, it is a new planning act for
Scotland, but that is not the way in which you have
approached it. We are not repealing the old
legislation and putting a new act in its place: we
keep referring to a series of amendments to the
existing legislation, which will be a bit of a problem
for us and a bigger problem for people who have
to work within the framework in the future. Is it
your intention to produce a consolidated
document—a clearly written single document that
everyone will be able to read and understand
without having to refer backwards and forwards?
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Mr Home Robertson: No.
Christine Grahame: That is all it is, so it is not
really a case of consolidating statutes. The current
bill just amends an act and then becomes
redundant, in a sense, because everything it does
amends an act. If you just reprint the act with all
the amendments in this bill in it, it would be fine. Is
that right?
Lynda Towers: No.
Christine Grahame: That is the problem with it,
though: it is just a great big amendment to an
existing piece of legislation.
The Convener: Perhaps we can pursue that
issue with the minister when he comes before the
committee.
I thank the officials for attending and for
spending so much time with us.
I suspend the meeting briefly, to allow the
witnesses to leave, before we consider agenda
item 2.
12:50
Meeting suspended.

Lynda Towers: In an ideal world I am sure we
would. Such a move would clearly have resource
implications for the Development Department and
for us in Legal and Parliamentary Services.
Luckily, there are a number of planning publishers
who will produce an up-to-date copy, but no
decision has yet been taken about whether there
will be a consolidated version.
Mr Home Robertson: That is unfortunate. It will
be difficult for us, for people who make
representations about the bill and for people who
have to live within its framework in future if
everybody needs copies of two or three different
statutes to which they must cross-refer. We will
have to do better, will we not?
Lynda Towers indicated agreement.
The Convener: That is perhaps a question for
the minister rather than for his officials.
Christine Grahame: I may have got this wrong
and will probably regret saying it, but I thought that
the whole bill was an amendment of a principal
bill.
Lynda Towers: Yes.
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SUPPLEMENTARY EVIDENCE FROM THE SCOTTISH EXECUTIVE
Planning etc. (Scotland) Bill – points of clarification
I refer to the Committee meeting on Wednesday 11th January, when the Committee called
for evidence on the Planning etc. (Scotland) Bill from planning officials and OSSE,
represented by me, Michaela Sullivan, Tim Barraclough and Lynda Towers. During the
session, the Committee sought clarification on a range of specific provisions in the
Planning etc. (Scotland) Bill, listed below:
 Marine fish farming
 Variation of applications
 Pre-determination hearings
 Aarhus Convention
 TPOs and high hedges
 Correction of errors
 Consolidation of Planning legislation.
Appended to this letter is a note that deals with each provision in turn and addresses the
questions that were raised by committee.
Yours sincerely
JAMES G MACKINNON
Chief Planner
MEANING OF DEVELOPMENT – PART 3, SECTION 3 OF BILL
MARINE FISH FARMING
Section 24 of the Water Environment and Water Services (Scotland) Act 2003 (“WEWS
Act”) amends the definition of “development” contained in section 26 of the Town and
Country Planning (Scotland) Act 1997. Section 24 is not yet in force. It is intended that
these amendments will be brought into force by summer 2006. The result of this change
to the 1997 Act, combined with secondary legislation to be brought forward by the
Executive using powers contained in section 24 of the WEWS Act, will be to extend
planning functions out to the 3-mile limit. At that time, the Zetland County Council Act
1974 (“ZCC Act”) and the Orkney County Council Act 1974 (“OCC Act”) will be amended
to remove the scope under these Acts for Orkney Islands Council and Shetland Islands
Council to grant works licences for marine fish farms. This will be done by an order made
under section 24(5) of the 2003 Act which will be subject to affirmative procedure.
The provisions in section 3 of the Planning Bill will further amend the definition of
“development” so as to extend planning control over such developments out to the
territorial limit i.e. 12 nautical miles. Further secondary legislation made under the new
section 26(6C) would then make further amendments to the ZCC Act to remove the
provisions in that Act for works licences to be granted for marine fish farms developments
out to that limit. Orkney Islands Council’s jurisdiction under the OCC Act is more limited
and further changes to this Act will not be needed. Shetland Islands Council's powers to
licence works for other types of development will remain. An order amending the ZCC Act
is subject to affirmative procedure. The amendments made to the 1997 Act by the
Planning Bill will provide the basis on which all applications for marine fish farming will be
determined. While the consultation paper Extending Planning Controls to Marine Fish
Farming was distributed widely, the issue of Udal law was not raised in any responses to
the paper. However, these changes in respect of marine fish farming will not affect
anyone’s rights under Udal law.
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VARIATION OF PLANNING APPLICATIONS – PART 3, SECTION 7 OF BILL
What is the rationale behind this proposal? How is “substantial change” defined, and will
communities have any say on what “substantial” means?
Once a planning application is submitted, it is subject to consultation, negotiation and
amendment, prior to determination. This is an essential part of the planning application
procedure, allowing opportunities for applications to be modified to address matters that
arise through consultation procedures. Consultation would be meaningless if there was no
opportunity for an applicant to vary their application in response to the comments received
through consultation. There can be a wide range of variations that may be made to
planning applications as part of this process, the great majority of which do nothing to alter
the substance of the application.
Each planning application is different, so it is hard to give general examples, but the type
of variations that may be made include: alteration of the geometry of the access junction to
improve visibility, on the advice of the highways department; removal of one detached
house on a proposed residential development, and the addition of a children’s play area,
on the advice of the recreation department; redesign of the elevations at the entrance of a
development to create a better ‘sense of place’ on the advice of the planning officer; minor
alterations of the layout to a proposed development to move a building further away form
an important tree, on the advice of the tree preservation officer; alteration of the
arrangement of windows on an elevation of a proposed building to address an objection in
relation to overlooking submitted by a neighbour; addition of a blast proof fence around a
development adjacent to a chemical plant, on the advice of the Heath and Safety
Executive.
It may be that variations proposed have such a significant effect on the application that
they should not be treated as variation, but rather, a whole new application should be
submitted. Examples could include: reducing the amount of retail space in a proposed
shopping centre, but adding a nightclub in that part of the building; movement of the
access point for vehicles and the service yard for a large development site from the
northern boundary of the site to the western boundary, consequently altering the predicted
traffic flows for the entire development; changing a proposed residential layout to include
four storey flats on a part of the site where 2 storey houses was originally proposed.
For almost all applications there will be some variation, and there can be a degree of
confusion over what constitutes the ‘final’ proposal upon which the decision is to be made.
The intention is to place the necessary variation of applications on a statutory footing, to
ensure that everybody is clear upon which development proposal a decision is being
taken. The Act therefore requires the permission of the planning authority to submit a
variation. Secondary legislation will define the circumstances where variation is
permissible. Section 11 of the Bill amends section 36 of the 1997 Act to provide that
information relating to any variation made to an application under the new section 32A is to
be placed on the register of applications. All participants will, as a result of this provision,
be clear which set of drawings the decision is being made upon. For example, that the
decision is being made in relation to the set of drawings marked Revision C. These
drawings will also form the basis of the submission for any appeal. This is particularly
important, as the Bill also removes the right for an appellant to alter the proposed
development at the appeal stage. New section 32A(3) provides that an application may
not be varied after an appeal against the decision of the planning authority has been made
to the Scottish Ministers.
The planning authority will have to agree to any variation proposed. It is anticipated that, in
most cases, this agreement would be forthcoming. As noted above, the variation of
planning applications – allowing them to evolve in response to consultation – is an
essential part of the planning process. Where, however, a proposed change is so
substantial that it alters the nature of the application, permission to vary must be refused.
Circumstances will differ with each application, but may include changes from one use
class to another, or other fundamental changes, such as those given in the example
above. It will be appropriate for the planning authority to decide at what point a variation is
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refused, and a new application required, with reference to the parameters that will be set
out in secondary legislation. In practice, it is uncommon for substantial changes that alter
the nature of a planning application to be made by applicants, therefore the provision is
only likely to be used in relation to a small minority of applications. It is not considered
appropriate or sufficiently precise to establish a requirement for surrounding communities
to have the right to intervene in the process by which planning authorities determine
whether to agree to the variation of applications as they proceed through the planning
system. The circumstances in which the planning authority is to give notice of applications
will be prescribed in regulations or in a development order, as set out in new Section
34(1), and will include circumstances where the giving of notice is to be repeated during
the progress of an application through the system.
PRE-DETERMINATION HEARINGS – PART 3, SECTION 13 OF BILL
Section 38A(2) – How will the Executive ensure consistency if Planning Authorities are
allowed to decide their own procedures ?
The Executive will seek to ensure consistency by providing in regulations or development
order under the statutory authority of the Bill that planning authorities will be required to
hold hearings in respect of applications for certain categories of development. Regulations
made under section 38A will set out certain general requirements in relation to hearings,
namely : x
x

Prescription of the categories of development for which hearings will be
required ; and
Specification of the persons who will be allowed the opportunity of
appearing before and being heard by the Planning Committee, for
example applicants and their representatives, and other interested parties
such as representatives of community bodies and other organisations and
statutory consultees who have already submitted written representations
relating to the application under consideration

The Executive does not, however, consider it appropriate to issue detailed procedural
guidance to local authorities on how they should conduct hearings. It is proposed that
planning authorities should have discretion to determine the appropriate arrangements in
advance of a hearing (for example, notification and information requirements), the
procedural arrangements for the conduct of hearings and any required arrangements
subsequent to hearings ( for example, arrangements to report on the proceedings to the
full Council). It is intended that planning authorities should have discretion to set out their
own procedural rules for the conduct of hearings in their own internal Codes of Conduct,
subject to guidance to be provided by the Executive.
While planning authorities will have discretion to decide on their own internal procedures, it
is intended that the Executive will provide “best practice” guidance through a Planning
Advice Note on the procedural matters that authorities should address in their Codes of
Conduct. This guidance could include a model code of conduct for hearings that
authorities could adapt or adopt as they wished. This guidance could make clear the
following principles for the conduct of hearings :x
x
x
x
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Hearings will provide an opportunity in a fair and balanced way for
applicants and other interested parties to expand on or add to the content
of the application or representations made on it
Representations at a hearing will be oral and subject to such restrictions
on duration as the planning committee considers appropriate
Members of the planning committee will be able to pursue questions
arising from the oral statements made at the hearing or earlier written
representations
Hearings should be viewed as an essential part of the planning authority’s
process for the determination of applications for certain categories of
development

x

Hearings should not allow further written submissions or allow an
opportunity for parties to cross-examine and contest each others
statements in an adversarial manner. Hearings should be conducted in an
inquisitorial manner by the planning committee to allow the members of
the committee to satisfy themselves that all relevant representations have
been taken into account in the determination of an application.

Section 38A(3) – Does this provision provide potential for the planning authority to use this
power in a way that is not intended ?
It is necessary to distinguish here between those persons who have a right to appear
before a hearing and make representations and those persons who simply wish to attend
the hearing without making representations. The categories of person who are entitled to
be heard at a pre-determination hearing will be set out in regulations made under section
38A(1). The discretion permitted to the planning authority by section 38A(2) and (3) to
arrange procedures as it considers appropriate does not allow the planning authority to
alter the categories set out in regulations.
In addition to those persons who are entitled to make representations at hearings,
planning authorities will have to decide according to the accommodation available how
many other people can attend a hearing simply as spectators. That must be a matter for
individual planning authorities to decide according to the accommodation available and the
degree of public interest in the application under consideration.
One of the guiding principles underlying the programme of planning reform is to enhance
public involvement and confidence in the planning system. This means not only allowing
for interested parties to make representations at hearings but also allowing members of
the public to attend and listen to the representations being made. We expect planning
authorities to be sensitive to these issues about public participation and confidence in the
planning system in making arrangements for attendance at hearings.
APPEALS – PART 3, SECTION 18 OF BILL
AARHUS CONVENTION
Patrick Harvie asked about legislation to implement the Aarhus Convention in the context
of planning. European Directive 2003/35/EC (known as 'the Public Participation Directive')
is concerned with the rights of the public to participate in the decision making process in a
range of environmental matters. It is one of the instruments which transposes the Aarhus
Convention into European Community law. As far as the Scottish Planning system is
concerned, resulting amendments are required to the Environmental Impact Assessment
(Scotland) Regulations 1999 in order to fully implement the requirements of this Directive.
We have consulted on the detail of these amendments and it is our intention to bring
forward the necessary legislation in the current parliamentary session. We do not believe
that the Aarhus Convention requires any changes to rights of appeal within the Scottish
planning system.
TREE PRESERVATION ORDERS – PART 5, SECTION 26 OF BILL
Will there be any scope in the Bill to examine uncontrolled trees and high hedges?
Scottish Ministers are committed in principle to the introduction of a statutory remedy of
last resort for people unable to resolve disputes over high hedges and Executive officials
are supporting Scott Barrie MSP in his work to bring forward a Private Member’s Bill on the
subject.
A high hedge is a nuisance issue rather than a land use planning issue. This was asserted
in the Justice Department’s Consultation Paper on High Hedges (2000) which identified
the problem as hedges or trees encroaching on residential property because the owner of
the hedge or tree is unresponsive to requests to cut it back. In contrast, the planning
system deals with the regulation of new development. In relation to trees, the Planning Bill
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seeks to strengthen the powers available to local authorities to prevent damage to trees
through development. Bringing high hedges into the planning system would mean that the
planting of any tree or hedge would require planning permission in the first instance, which
is an unnecessary and bureaucratic step. As noted in the Justice Department’s
consultation, the Executive does not want to discourage or restrict the planting or growth of
hedges which are, in most cases, beneficial.
Scott Barrie’s approach reflects that followed in England and Wales, where the Anti-Social
Behaviour Act 2003 brought forward powers of last resort to allow local authorities to
adjudicate in cases of high hedge nuisance. While a lack of detailed proposals at the time
prevented the high hedge issue being dealt with through the Anti-Social Behaviour
(Scotland) Act 2004, it is nevertheless considered that pursuing Scott Barrie’s Private
Member’s Bill, following the English model, is the best way forward. This would allow for
specific consultation on proposals and would help distinguish it from planning issues. We
understand that Scott Barrie still intends to issue a consultation that would lead to a Bill,
although no timetable is set.
For the reasons above, we are strongly of the view that high hedges should not form part
of the Planning Bill.
Ancient Woodlands- will there be specific provisions in the Bill for these?
The Bill includes provisions that allow TPOs to be served for historic or cultural reasons,
the meaning of which will be clarified in policy and advice. This offers new protection for
ancient woodlands or special trees, for example, the oldest example of a particular type.
Trees also have a great value in terms of bio-diversity and natural heritage but we believe
this is best protected through existing legislation, policies and designations that seek to
conserve and enhance Scotland’s natural heritage and bio-diversity, for example, Sites of
Special Scientific Interest designations, rather than through TPOs.
nd
In addition, the 2 consultative draft of the Scottish Forestry Strategy is expected to be
published in spring 2006 and will include measures to safeguard and enhance ancient and
semi-natural woodland as part of the overall approach to woodlands. National Planning
Policy Guideline 14: Natural Heritage currently draws attention to the importance of
woodland in general and ancient and semi-natural woodland in particular. Any future
revision of that NPPG will have to address the issue again.

CORRECTION OF ERRORS – PART 6, SECTION 27 OF BILL
The policy objective is to give Scottish Ministers the power to correct errors or omissions in
a decision letter issued by the Scottish Ministers or by a Reporter. The power would,
however, only be exercised where the approval of the applicant had been obtained.
What are the circumstances likely to be for this provision to be used?
At present decision letters are regarded as final and such errors can only be rectified by
court challenge and re-determination. It is envisaged that the new power could be used in
situations where a correctable error has been identified subsequent to the issue of a
decision letter relating to a planning application that has been determined by the Scottish
Ministers, or an appeal that has been determined by the Scottish Ministers, or by a
Reporter acting on their behalf.
A “correctable error” will be defined in legislation as an error:x
x

which is contained in any part of the decision document which records the
decision; but
which is not part of any reasons given for the decision.

The Scottish Ministers, or the Reporter, may only correct an error:x
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if asked to do so in writing by any person; or

x
x

if a written statement is sent to the applicant which explains the error and
states that it is proposed to make a correction; and
the applicant gives written consent to the making of the correction.

Examples of when this will be used.
In practice corrections will only be made where spelling or punctuation mistakes, or the
transposition of words or figures, lead to uncertainty about the effect of the decision. For
example the power could be used:x
x
x

where planning permission has been sought for 93 houses and the
decision letter grants approval for 39, but it is clear that the determination
process has not led to a reduction in the scale of the development;
or where the decision letter specifies an incorrect location;
or it might be used where there is doubt about whether the decision is to
grant or refuse permission. For example the decision letter might indicate
at the outset that the planning application is to be approved but then,
because of the subsequent inadvertent insertion of the word “not”, it could
be read as a letter of refusal.

Time limit for corrections to be made
An application to correct an error must be made to the Scottish Ministers before the end of
the period during which an appeal against the decision may be made to the Court of
Session, i.e. within 6 weeks of the date of the decision letter.
CONSOLIDATION OF PLANNING LEGISLATION
It is common practice to reform and modernise established areas of policy such as the
planning system through Bills which introduce selective changes to existing legislation.
This enables the Parliament and the Executive to concentrate on the new areas of
legislation without having to consider in detail all the existing provisions. When
consolidations are undertaken they usually do not involve significant changes to the
legislation.
Once the Bill has been passed, consolidated versions of the legislation will be produced by
several legal publishers, and these will be used by practitioners in implementing the
revised provisions.
FURTHER SUPPLEMENTARY EVIDENCE FROM THE SCOTTISH EXECUTIVE

Planning etc. (Scotland) Bill – Possible Stage 2 Amendments by the
Executive
Subsequent to the hearing on the 11th January, when the Committee called for evidence
on the Planning etc. (Scotland) Bill from planning officials and OSSE, represented by me,
Michaela Sullivan, Tim Barraclough and Lynda Towers, the Committee has requested
detail on the possible stage 2 amendments that the Executive is considering bringing
forward.
Appended to this letter is a note that deals with this request and provides detail of these
possible amendments. It also addresses the concerns raised by Committee on
Development Planning and Good Neighbour Agreements. Please note that this list is nonexhaustive and, as the Bill progresses through Parliament, we may wish to respond to
issues arising at stage 1, 2 or 3 by amendments.
Yours sincerely
JAMES G MACKINNON
Chief Planner
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PLANNING BILL – POSSIBLE STAGE 2 EXECUTIVE AMENDMENTS
NATIONAL SCENIC AREAS
Policy Intention
A consultation paper entitled Enhancing Our Care of Scotland’s Landscapes was
published on 30 January 2006. Subject to consultation, the possible provisions for the
Planning Bill are:
x
x
x
x
x
x

a statutory definition of purpose for NSAs;
a power for SNH and local authorities to consider and bring forward proposals for
NSAs;
a power to designate, amend, vary or revoke NSAs. These powers will lie with
Scottish Ministers;
a requirement for Scottish Ministers to consult SNH and other relevant bodies,
including the relevant local authority, before exercising their powers to designate
etc;
a requirement for a Notice of any designation, variation or cancellation of a
designation to be published by Scottish Ministers in the Edinburgh Gazette and in
at least one newspaper in the area in question; and
a requirement for planning authorities to compile, maintain and make available to
the public free of charge a list of all designated NSAs in its area.

ENFORCEMENT
Additional measures for stage 2 consideration
The Executive further proposes to;
1.
Explore the possibility of introducing fixed penalty notices in respect of breaches
of planning control. Such penalty notices would offer an alternative to prosecution for the
offence, but would not discharge the duty to remediate the breach of planning control.
Planning authorities would retain discretion to pursue other enforcement action. Such fixed
penalties would act as a deterrent to those tempted to sidestep proper planning
procedures and send a strong signal that the Executive was determined to put in place an
enforcement system where justice was seen to be done.
2.
Establish a requirement for more information to be submitted in the Notification of
Intention of Development (Start Notice). The White Paper does not specify what
information should be included in a Start Notice other than the date on which development
will commence and a declaration that any pre-conditions have been met. We propose that
the notice should include a further requirement for the developer to disclose whether he or
she has previously been the subject of planning enforcement action. The purpose of such
a disclosure would be purely in order to collect information which would allow the planning
authority to take an informed view of the level of monitoring it considered appropriate for
each individual development.
DEVELOPMENT IN WHICH LOCAL AUTHORITIES HAVE AN INTEREST
Policy Intention
To simplify the process, and to ensure greater transparency, it is intended that the Notice
of Intention to Develop procedure should be withdrawn in favour of straightforward
planning applications. Consequently, all local authority applications will follow the same
standard planning application procedure and will be subject to the wider reforms, such as
the requirement for pre-application consultations in certain cases and hearings before the
Planning Committee or the full Council.


46

Having followed these procedures, if an authority is then minded to grant planning
permission in respect of an application in which it has an interest, and that application
either constitutes a departure from the local plan or is the subject of a substantial body of
objection, the planning authority will be required to inform objectors, affording them the
opportunity to:x
x

comment on the authority’s statement of reasons for proceeding with the
development, and;
make further representations to Scottish Ministers if they do not consider that their
views have been properly dealt with.

Thereafter, if the authority is still minded to grant consent, it shall require to notify the
application to Scottish Ministers. The authority will have to provide Scottish Ministers
with:x a copy of the application and plans;
x a copy of any environmental statement accompanying the application or of any
SEA that has been undertaken and that is relevant to the development;
x copies of all observations submitted by consultees and all representations
received, together with the planning authority’s comments thereon, including a
statement explaining how the authority has taken account of consultations with the
local community, and;
x a statement setting out the reasoning behind the authority’s decision to depart
from the plan and/or proceed in light of objections.
x a statement explaining why it was not possible or practical to include the
development in the relevant development plan; and
x details of the alternatives it considered to pursuing the development proposed in
the planning application.
Ministers will then have to decide whether they should intervene in the process by calling
in the planning application for their own determination. The Executive has also proposed
that Ministers will have the power to decide how a case should be dealt with – public local
inquiry, hearing or written submissions, or any combination that is appropriate to resolving
the issues raised. It will not follow, therefore, that a case that has been called in for
determination by the Scottish Ministers will result in a potentially long and expensive public
local inquiry.
GOOD NEIGHBOUR AGREEMENTS
Policy Intention
Once an agreement has been entered into it is binding on both parties. It should be
possible, as with any contractual arrangement, for the terms of the agreement to be
modified or discharged with the agreement of the parties. Where agreement on proposed
modifications can’t be reached the section 75E(2) Bill provides that either party, the
community or operator, may apply to the planning authority for modification or discharge.
Section 75F(1) provides that the applicant – i.e. the person who made the application to
the planning authority under section 75E(2) whether this were the community body or the
operator - would have a right of appeal to Scottish Ministers in the event that the planning
authority either fails to determine the application or determines that the agreement should
not be modified. As the Bill currently stands there is no right for the other party to appeal
to the Scottish Ministers against the decision of the planning authority. Both parties
should have equal rights to appeal an adverse decision and the Executive will offer an
amendment to the terms of section 75F to ensure that the Bill provides that.
Response to concerns raised by Committee on 11th January
What is the purpose of GNA s and how will they be put in place?
GNAs are intended to give communities a stronger say in how a development operates.
They will do that by providing a framework for communication, for exchanging information
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and resolving disputes. They are likely to be freestanding agreements registered in the
same way as planning agreements so that they become binding on successors in title.
GNAs may be promoted by planning condition or encouraged as part of the planning
process including the pre-application stage. But they are essentially agreements and
cannot be imposed either on the developer or the community.
How will the Executive ensure that where appropriate a GNA is put in place?
A GNA will not be appropriate in every case. A GNA will be appropriate where the
community is willing and able to take a more active interest in how a development
proceeds and a developer is prepared to enter into a binding formal arrangement. The
provisions may encourage developers to engage more usefully with the community at an
early stage and consider whether a GNA may have a role as early as the pre-application
stage. A planning authority could require a GNA by means of a condition or flag the
importance of GNA in correspondence as part of the planning process. But a GNA could
not be imposed against the will of either party and in the absence of a GNA applications
would still be determined on their merits and developments monitored and enforced by the
planning authority.
Who will be responsible for enforcing a GNA?
The key difference between a GNA and existing liaison provisions is that the community
can enforce the obligations and in particular, where the GNA is registered in the property
registers, can enforce the obligations against successors in title in the event of default.
Where the community is not in a position to commit to a GNA, existing mechanisms for
liaison would remain open for consideration by the planning authority in assessing the
proposal.
What will happen if a developer goes into liquidation? How will the GNA be fulfilled in due
course?
GNAs, once registered in the property registers, would be enforceable against successors
in title. However it will remain the responsibility of the planning authority to ensure that
provisions are put in place to enforce adequate restoration of development sites.
If the development is not completed will the right of appeal be extended to the community?
Separate arrangements are available to the planning authority to ensure that
developments are completed to the appropriate standard – for example, by means of
performance or restorations bonds or by completion notices. It remains the duty of the
planning authority rather than the community to monitor and enforce against breaches of
planning control. Equal rights of appeal should apply to parties to the GNA.
How will the Executive ensure proper enforcement and incentives of the GNA?
GNAs are just one provision aimed at improving the operation of developments: they need
to be viewed in the context of a range of improvements being made to the planning system
including pre-application discussions, hearings, charges for monitoring and strengthening
of enforcement provisions generally. Where appropriate, existing provisions for liaison can
be deployed either by planning condition or as part of a planning agreement.
DEVELOPMENT PLANNING
Boundaries for Strategic Development Plans
Policy intention
There is currently no requirement in S5 of Part 2 of the Bill for Ministers to give reasons
where they do not accept the boundary of the Strategic Development Plan Area that has
been submitted by the Strategic Development Plan Authority.
The Communities Committee (Euan Robson MSP) recently queried the fact that no
reasons were required to be given, even though the Ministers may amend or reject the
boundary that has been submitted.
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We agree that it would be sensible and fair for Ministers to provide their reasons and
recommend that an additional provision be inserted into S5 to require this.
CORRESPONDENCE FROM THE MINISTER FOR COMMUNITIES
Thank you for your letter of 14 February in relation to the Planning etc. (Scotland) Bill, in
which you asked for an indication of the likely content of certain sets of regulations and the
proposed timings of these regulations. This letter responds to your request and deals with
each of the regulations you have asked for more information on in turn. I have set out the
content of each topic as simply as possible and to cover the following:
x
Issue/problem
x
Current practice
x
Bill provisions
x
White Paper, Modernising the Planning System, proposals
x
Likely content of secondary legislation
I hope you find this helpful.
MALCOLM CHISHOLM
Regulations under Part 2 of the Bill on Development Plans

GENERAL
Part 2 of the Planning etc. (Scotland) Bill completely replaces the current provisions on
development planning in the 1997 Act. Regulations which currently provide the detailed
provisions on development planning are set out in the Town and Country Planning
(Structure and Local Plans) (Scotland) Regulations 1983 (the 1983 Regulations). Given
the age of the regulations and the scale of the proposals to modernise development
planning, the intention is to replace the 1983 Regulations with a new set of regulations
covering the main provisions on development planning. In many cases, provisions within
the 1983 Regulations will be retained with only an update to the new terminology, for
example, ‘local plan’ becomes ‘local development plan’. In other cases, current provisions
will be removed and new provisions added. We are currently examining whether certain
elements may be more effectively covered by separate regulations or orders, for example,
the secondary legislation that defines the key agencies and statutory consultees, which
might require amendment to add in a new agency or organisation.
Set out below are the areas where secondary legislation on development planning will be
required, grouped around the key themes.
STRATEGIC DEVELOPMENT PLAN AUTHORITIES
Issue/problem - Ministers will need to define the groups of authorities that will form the
Strategic Development Plan Authorities with the purpose of preparing strategic
development plans.
Current practice – Planning authorities, either individually or jointly with other authorities,
are currently required to prepare structure plans. At present, there are 17 structure plan
areas. The groups of authorities are set out in the Designation of Structure Plan Areas
(Scotland) Order 1995.
Bill provisions – New section 4(1) - introduced by section 2 of the Bill - provides that the
Scottish Ministers may by order designate a group of planning authorities. New section
4(3) states that Scottish Ministers may direct –
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(a) that an employee of a constituent authority of the designated group is to be
assigned to manage the process of preparing and reviewing the strategic
development plan, and
(b) that other employees of the constituent authorities are to be assigned to assist
in that process.
White Paper proposal - Modernising the Planning System indicated the Executive’s
intention that there would in future be strategic development plans in only the four largest
city regions: Aberdeen, Dundee, Edinburgh and Glasgow. We envisage that the following
groups of authorities will prepare strategic development plans:
x
x
x
x

Aberdeen City Region – Aberdeen City and Aberdeenshire Councils
Dundee City Region – Angus, Dundee City, Fife and Perth and Kinross Councils
Edinburgh City Region – Fife, Edinburgh, Midlothian, West Lothian, East Lothian
and Scottish Borders Councils
Glasgow City Region – West Dunbartonshire, East Dunbartonshire, North
Lanarkshire, South Lanarkshire, Glasgow City, East Renfrewshire, Renfrewshire
and Inverclyde Councils.

Likely content of secondary legislation – It will specify which authorities would jointly be
required to prepare these plans and these groups would be known as Strategic
Development Planning Authorities. To assist in effective cross-boundary working, it is our
intention that the Strategic Development Planning Authorities will comprise joint
committees and dedicated staff, funded jointly and equally by each of the constituent
authorities. In the event that dedicated team arrangements cannot be put in place on a
voluntary basis, new section 4(3) provides Ministers with powers to direct that employees
of one of the constituent authorities be assigned to work on the preparation of the strategic
development plan. . However, we do not expect Ministers to name a specific person or
post.
Other issues to be taken forward through guidance and advice – Further advice will
be given on the way in which Ministers want the joint working arrangements to be
organised, for example on the joint and equal funding of the joint committees and
dedicated teams. We would also provide advice on drawing up the boundaries, for
example, to ensure that boundaries did not cut through the small-scale data zones used by
the General Register Office for the calculation of population projections.
STRATEGIC DEVELOPMENT PLAN (SDP) - FORM AND CONTENT
Issue/problem – Further detail on aspects of the form and content of the strategic
development plans, that should be consistent across all plans, will be required.
Current practice – Requirements on form and content are currently set out in the 1997
Act, the 1983 Regulations, Scottish Planning Policy 1 and Planning Advice Note 37:
Structure Planning. There is no single model for a development plan as the form and
content of each plan will differ depending on the particular characteristics of the area and
the pressures for change. The length of structure plans and the number of policies and
proposals can vary significantly between plans. However, there are key elements that
should be included in a strategic development plan to increase the level of consistency
and ensure that they are easily understandable to a range of users.
Bill provisions – New section 7(1)(d) provides that a strategic development plan is to set
out such matters as may be prescribed. New section 7(2)(a) provides that a strategic
development plan can contain such maps, diagrams, illustrations and descriptive matter as
may be prescribed. New section 8(1)(b) provides that the planning authority are to have
regard to such information and considerations as may be prescribed.
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White paper proposal – The form and content of development plans should be fit for
purpose. Policies should be limited to those required to deliver the plan’s aims and
support decision making. As well as producing paper versions, local authorities are
encouraged to place all development plans and related documentation on their websites to
ensure greater accessibility and transparency. The White Paper states that strategic
development plans should set out a clear vision and spatial strategy for development.
They should identify the key location and priorities for protection, development and
regeneration, 5 10, and 20 years ahead, being more precise about short-term priorities.
Numerous and lengthy policies will not be necessary. It will be for the local development
plans to articulate the detailed policies and proposals to implement that vision.
Likely content of secondary legislation – Regulations will update the current provisions
in the 1983 Regulations on form and content, which include: the provision of proper titles
for documentation; the need for clear distinction of policies and proposals from the rest of
the plan content; the inclusion of justification for policies and proposals; and the inclusion
of diagrams to explain the strategy, policies and proposals. The Executive is currently
examining the form and content of existing development plans in more detail to inform any
further provisions in secondary legislation. At this stage, areas where we envisage further
prescription are:
x
x

The inclusion of a list of supplementary guidance linked to the plan;
The form of the maps attached to the plans, including the scale required and
whether they are ordnance survey based, as well as the way in which proposals
such as areas for housing or employment land are named and presented.

.
Other issues to be taken forward through guidance and advice - Scottish Planning
Policy 1: The Planning System will be revised to set out the purpose of strategic
development plans based on the vision in the White Paper. Planning Advice Note 37:
Structure Plans will be revised to reflect our intentions for strategic development plans.
SDP - CONSULTATION AND PUBLICITY
Issue/problem – Procedures for consultation on plans and publicity for published
documents or events during the plan process need to be specified.
Current practice – the 1997 Act and the 1983 Regulations set out a range of
requirements on consultation and publicity.
Bill provisions – New section 9(4)(c) enables the Scottish Ministers to make regulations
prescribing persons who are to be consulted when compiling a main issues report. New
section 9(6) provides that the Strategic Development Planning Authority (“SDPA”) are to
publish their main issues report in such manner as may be prescribed by regulations or a
development order. New section 10(1)(d) provides that the SDPA are to consult, with
regard to the proposed strategic development plan key agencies and such persons as may
be prescribed by regulations. New section 10(7) provides that on submitting a proposed
strategic development plan, the SDPA are to advertise, in such manner as may be
prescribed by regulations, that they have done so. New section 12A(8) provides that on
submitting a proposed strategic development plan, the SDPA are to advertise, in such
manner as may be prescribed, that they have done so.
White paper proposal - The theme of inclusion is a key strand through the White Paper.
Specifically on development planning, it states that local authorities will prepare a
consultation statement (see below) as part of the Development Plan Scheme.
Likely content of secondary legislation - Secondary legislation will set out the
requirements for publishing certain documents during the process of preparing the plan
and advertising that this has been done or that people may comment on what has been
published.
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Other issues to be taken forward through guidance and advice – As part of the
revision of wider policy and advice on development planning and in the Planning Advice
Note on community engagement, we will provide further guidance on the procedures for
consultation and publicity, for example, best practice on who should be involved at each
stage and different approaches to suit different audiences.
SDP - EXAMINATION PROCESS
Issue/problem – The procedures for the examination of strategic development plans need
to be set out.
Current practice – At present, the structure plan authority prepares a finalised plan and
submits it to the Scottish Ministers for approval. Representations may be made to
Ministers who will assess the plan and the representations made, before suggesting any
modifications to the plan that they see fit. Where modifications are proposed, there is
publicity and a period of consultation to allow any final comments to be made before the
Ministers approve the plan. There is provision in the 1997 Act for an examination in public
of a structure plan but none has been held for several decades. Under the 1997 Act, there
is no guaranteed right to a planning authority or other person to be heard at such an
examination, and the Ministers have discretion to invite persons to take part. The 1983
Regulations currently include a range of provisions relating to the examination and
approval stages, including: publicising the examination in public; publicising proposed
modifications and considering objections to them; and the form of the decision notice that
approves the plan.
Bill provisions – New section 12(3) provides that the Scottish Ministers may make
regulations as to (a) meeting general administrative costs, staff costs and overheads
incurred in relation to an examination, (b) procedures to be followed at such an
examination, and (c) what is to be assessed in such an examination and matters by
reference to which the assessment is to be made.
White paper proposal – To ensure that those who comment on the plan have their views
fully and independently assessed,, we propose a mandatory examination for strategic
development plans (and local development plans) where objections have not been
resolved. In the interests of independence and transparency, reporters for these
examinations will be appointed by the Scottish Executive Inquiry Reporters Unit (SEIRU)
rather than the planning authority. The examination of the strategic development plan will
allow the reporter to assess independently the key issues around which there is debate.
The reporters will also examine the planning authority’s report on the consultation
statement to assess the extent to which it has been met or exceeded. The reporter will
have discretion over the style of examination, for each submission. It is expected that
written submissions will be used for most representations, and inquiries should only be
required where there are complex technical issues. There will be a period in which the
strategic development planning authority, individual authorities or any other parties may
submit comments to the Executive on the reporter’s recommendations. The Scottish
Ministers will then proceed to approve the examined plan, with any amendments they
consider justified.
The cost of the examination for strategic development plans will be shared between the
strategic development planning authority and the Scottish Ministers.
Likely content of secondary legislation – The 1983 Regulations will be revised to reflect
the proposal for a mandatory ‘examination’ process with equal weight for written
submissions, hearings and inquiries. Regulations will set out the procedures for publicity
on the examination and the roles of the strategic development planning authority and
Scottish Ministers. The regulations will provide for a chair to be appointed to the SDP
examination by the Scottish Executive Inquiry Reporters Unit and for recovery of half the
related costs from the strategic development planning authority. They will also: establish
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the discretion of the reporter to determine the most appropriate means for considering
each objection; enable the reporter to determine the administrative arrangements for the
examination and the holding of any preliminary procedural meetings; set out the manner in
which parties must meet the requirements for prior disclosure; indicate how the reporter
will obtain from the objectors and the strategic development planning authority any
additional information needed for consideration of objections; and set timescales for the
steps in the procedure. The procedures that the reporters will follow in assessing the
consultation statement and ensuring that appropriate and effective consultation has been
carried out by the strategic development planning authority will also be set out.
Other issues to be taken forward through guidance and advice – The revision of
Planning Advice Note 37: Structure Planning will provide further guidance on detailed
procedures and best practice at the examination stage
B: LOCAL DEVELOPMENT PLANS (LDP)
LDP - FORM AND CONTENT
Issue/problem – Further detail on aspects of the form and content of the strategic
development plans, that should be consistent across all plans, will be required.
Current practice – Requirements on form and content are currently set out in the 1997
Act, the 1983 Regulations, Scottish Planning Policy 1 and Planning Advice Note 49: Local
Planning. There is no single model for a development plan as the form and content of
each plan will differ depending on the particular characteristics of the area and the
pressures for change. The length of local plans and the number of policies and proposals
can vary significantly between plans. However, there are key elements that should be
included in a local development plan to increase the level of consistency and ensure that
they are easily understandable to a range of users.
Bill provisions – New section 15(1)(b) provides that a local development plan is a plan
which is set out, for land in the part of the district to which it relates such matters as may
be prescribed by regulations. New section 15(3) provides that a schedule of local authority
land ownership is to be appended to the plan as may be prescribed by regulations. New
section 15(4)(a) provides that a LDP is to be accompanied by such maps, diagrams,
illustrations and descriptive matter as may be prescribed by regulations. New section
16(2)(b) provides that in preparing a LDP, the planning authority are to have regard to
such information and considerations as may be prescribed.
White paper proposal – The form and content of development plans should be fit for
purpose. Policies should be limited to those required to deliver the plan’s aims and
support decision making. As well as producing paper versions, local authorities are
encouraged to place all development plans and related documentation on their websites to
ensure greater accessibility and transparency. To ensure greater transparency, we will
require a schedule of land ownership to form part of each local development plan. This
will identify proposals for development that include local authority-owned land. The White
Paper indicates that model development plan policies will be drawn up to increase
consistency and reduce plan preparation times, by setting out standard policies for local
authority officers to use and amend as required.
Likely content of secondary legislation - Regulations will update the current provisions
in the 1983 Regulations on form and content, which include: the provision of proper titles
for documentation; the need for clear distinction of policies and proposals from the rest of
the plan content; the inclusion of justification for policies and proposals; the use of maps
and inset maps, on an ordnance survey basis; and the inclusion of diagrams to explain the
strategy, policies and proposals. The Executive is currently examining the form and
content of existing development plans in more detail to inform any further provisions in
secondary legislation. At this stage, areas where we envisage further prescription are:
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x
x
x

The inclusion of a list of supplementary guidance linked to the plan;
The requirements for developer contributions;
The form of the maps attached to the plans, including the scale required and
whether they are ordnance survey based, as well as the way in which proposals
such as housing, employment land or open space are named and presented.

Other issues to be taken forward through guidance and advice - Scottish Planning
Policy 1: The Planning System will be revised to update the purpose of local development
plans based on the vision in the White Paper. Planning Advice Note 49: Local Planning
will be revised to reflect our new intentions for local development plans. Model
development plan policies on the topics of natural heritage and historic environment have
now been prepared and published for use by local authorities. Related advice sets out the
way in which model policies should be used and the future process for bringing forward
additional model policies.
LDP - CONSULTATION AND PUBLICITY
Issue/problem – Procedures for consultation on plans and publicity for published
documents or events during the plan process need to be specified.
Current practice – The 1997 Act and the 1983 Regulations set out a range of
requirements on consultation and publicity.
Bill provisions – New section 17(4)(b) enables the Scottish Ministers to make regulations
prescribing persons who are to be consulted when compiling a main issues report. New
section 17(6) provides that the manner of publication of main issues report may be
prescribed by regulations. New section 18(1)(d) provides that the planning authority are to
consult the key agencies and such persons as may be specified in regulations. New
section 18(1)(e) provides that the planning authority is to give notice as may be specified
in regulations in such circumstances as may be so prescribed. New section 18(3)(c)
provides that planning authority are to publish the plan in such manner as may be
prescribed by regulations or a development order. New section 19(10)(b) provides that the
planning authority are to publish the modifications made, together with the proposed plan
as modified, in such manner as may be prescribed by regulations. New section 19A(8)
provides that on submitting a proposed LDP under subsection (5)(b)(ii), the planning
authority are to advertise in such manner as may be prescribed that they have done so.
New section 21(3)(b) enables the Scottish Ministers to make regulations prescribing
persons who are to be consulted when preparing an action programme.
White paper proposal – The theme of inclusion is a key strand through the White Paper.
Specifically on development planning, it states that local authorities will prepare a
consultation statement (see below) as part of the Development Plan Scheme. The White
Paper also states that we will extend neighbour notification to cover new site specific
proposals in local development plans.
Likely content of secondary legislation – Secondary legislation will set out the
requirements for publishing certain documents during the process of preparing the plan
and advertising that this has been done or that people may comment on what has been
published. Secondary legislation will also set out the new procedures for neighbour
notification of key site specific proposals in the development plan. We are currently
considering whether these procedures are best set out in the new development planning
regulations or alongside the similar procedures on neighbour notification for development
management, which will form part of the Town and Country Planning (General
Development Procedure)(Scotland) Order 1992 (as amended). The regulations will set
out who is to be consulted, at what point of the process and how long they will have to
respond. A Neighbour Notification Working Group involving representatives of the Scottish
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Executive and local authorities is currently finalising a report on the likely procedures for
neighbour notification in development planning and development management.
Other issues to be taken forward through guidance and advice – As part of the
revision of wider policy and advice on development planning and in the Planning Advice
Note on community engagement, we intend to provide further guidance on the procedures
for consultation and publicity, for example, best practice on who should be involved at
each stage and different approaches to suit different audiences.

LDP - EXAMINATION PROCESS
Issue/problem – The procedures for the examination of local development plans,
including the circumstances in which planning authorities will be able to depart from the
reporters recommendations on the examination, need to be specified.
Current practice – The 1997 Act allows a planning authority or objector to cause a local
inquiry to be held for the purpose of considering objections to a local plan. Reporters for
these inquiries are selected by the planning authority from a list provided by Scottish
Ministers. There is, however, no obligation on the planning authority to abide by the
reporter’s recommendations. This can undermine the purpose of the inquiry and be
perceived as unfair, particularly where the council has a financial interest in sites in the
development plan. Scottish Ministers do have powers to require modifications to be made
to the plan before it is adopted, and to approve the plan themselves, although these
powers are only used in exceptional circumstances. The 1983 Regulations currently
include a wide range of provisions on local plan inquiries, including:
x
x
x
x
x

provision for the planning authority to select a reporter for the inquiry from a list
provided by Scottish Ministers;
procedures to publicise the inquiry and allow for objections to be made;
provision for the planning authority to consider the reporter’s recommendations
and decide whether or not to take any action;
a requirement for the planning authority to provide a statement of its decisions;
and
provision to propose modifications to the plan with appropriate publicity.

Bill provisions – New section 19(5) provides that the Scottish Ministers may make
regulations relating to the examination.
White paper proposal –To ensure that those who comment on the plan have their views
fully and independently assessed, we propose a mandatory examination for local
development plans (and strategic development plans) where objections have not been
resolved. In the interests of independence and transparency, reporters for these
examinations will be appointed by the Scottish Executive Inquiry Reporters Unit (SEIRU)
rather than the planning authority.
The scope to depart from the reporter’s
recommendations shall be limited in order to ensure fairness and transparency in the end
stages of the process. The White Paper states that authorities would be able to depart
from a recommendation where that recommendation is:
x
x
x

not supported by the Strategic Environmental Assessment;
not in accordance with the National Planning Framework/National Policy or
strategic development plan;
or based on flawed reasoning, which could include a failure to take proper
account of the planning authority’s position.

Likely content of secondary legislation – The 1983 Regulations will be revised to reflect
the proposal for a mandatory ‘examination’ process with equal weight for written
submissions, hearings and inquiries. Regulations will set out the procedures for publicity
on the examination and the roles of the planning authority and Scottish Ministers. The
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regulations will provide for a chair to be appointed to the LDP examination to by the
Scottish Executive Inquiry Reporters Unit and for recovery of half the related costs from
the planning authority. They will also: establish the discretion of the reporter to determine
the most appropriate means for considering each objection; enable the reporter to
determine the administrative arrangements for the examination and the holding of any
preliminary procedural meetings; set out the manner in which parties must meet the
requirements for prior disclosure; indicate how the reporter will obtain from the objectors
and the planning authority any additional information needed for consideration of
objections; and set timescales for the steps in the procedure. The procedures that the
reporters will follow in assessing the consultation statement and ensuring that appropriate
and effective consultation has been carried out by the planning authority will also be set
out.
Other issues to be taken forward through guidance and advice – Further guidance will
be provided on detailed procedures and best practice at the examination stage.’
C: GENERAL
DEVELOPMENT PLAN SCHEME
Issue/problem - The form and content of, and the preparation and adoption processes for,
Development Plan Schemes need to be defined.
Current practice – There is no requirement at present for Development Plan Schemes to
be prepared. Planning authorities are obliged to set out a statement containing the steps
which the authority have taken to publicise and consult on the plan. This statement on
what the planning authority has done, is sent to Scottish Ministers just before adoption. It
is not a statement at the start of the process about what will be done. There is currently no
formal assessment of the publicity and consultation statement.
Bill provisions – New section 20B(5) provides that regulations may make provision as to
the form and content and the procedures for preparing and adopting a Development Plan
Scheme.
White paper proposal – Development Plan Schemes (DPSs) will be prepared by local
authorities to set out the programme for producing and reviewing strategic and local
development plans. The White Paper also states that the schemes will include a
consultation statement which will explain how they will engage local people and
stakeholders in the process, outlining when this will take place and what can be expected.
The extent to which the authority has fulfilled its commitments in the consultation
statement will be tested at the examination stage.
Likely content of secondary legislation - While the Bill sets out the requirement to
produce the scheme, secondary legislation will set out the form that the scheme should
take, what it will contain and the way in which it should be prepared and adopted. In terms
of preparation and adoption, we envisage that the scheme will be adopted by the Council
following discussion with key stakeholders.
Other issues to be taken forward through guidance and advice – We will provide
further advice on the purpose and publication of the Development Plan Scheme. It should
be publicised on the council’s website, as well as being available in paper format. To help
inform stakeholders, it will need to be widely advertised and distributed.
ACTION PROGRAMMES
Issue/problem – The form and content of, and the preparation and adoption processes
for, action programmes need to be defined.
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Current practice – There is currently no requirement to produce an action programme.
Some authorities set out their thinking on monitoring and action planning in the
development plan itself, but there is no consistent approach.
Bill provisions – New section 21(7) provides that regulations or a development order may
make provision as to the form and content and the procedures for preparing and adopting
an action programme.
White paper proposal – To provide greater certainty that the provision of the
development plan will be followed through, action programmes will be prepared alongside
each plan. They will set out the actions required to implement each of the plan’s policies
and proposals. They will be monitored and updated to reflect completed work and revised
timescales and published at least every 2 years.
Likely content of secondary legislation – Secondary legislation will set out the form that
the action programme should take, what it will contain and the way in which it should be
prepared and adopted. In terms of form and content, we are currently examining
examples of action programmes that have been prepared by planning authorities under
the current system, to help inform the new system. We envisage them as separate
documents sitting alongside each development plan, as well as being published
electronically, so that they can be updated regularly Their content is likely to include:
x
x
x
x

the specific tasks that must be accomplished in order to complete the
implementation of the development plan;
reference to the policies, proposals or overall objectives to which it relates;
who has committed to completing each task; and
when the tasks will be achieved.

Council committees are likely to take a keen interest in the preparation of action
programmes and take responsibility for formally approving them.
Other issues to be taken forward through guidance and advice – As part of revisions
to wider policy and advice on development planning, we will draw on good practice to
provide further advice on how to prepare and adopt action programmes and what format
works best. The action programme is intended to include a programme of tasks, and a
statement of who is responsible for executing them. Reposibilities for tasks will lie with a
range of bodies including the council, external organisations, landowners and developers.
It should not be overly detailed or complicated and each task should be measurable with
agreed and realistic timeframes. The action programme will not focus simply on proposals
for land releases or redevelopment and may include the production of supplementary
guidance, design briefs and master plans, improvements to service delivery or the setting
up of advisory groups to progress an issue. Where constraints or difficulties with delivery
are known, i.e. access to trunk roads, infrastructure provision or land ownership, the local
authority should set out in their action programme the specific steps they and relevant
stakeholders have agreed to take to resolve them. New or unforeseen difficulties should
be incorporated as soon as they become apparent.
While local authorities are responsible for drawing up the action programme it is essential
for stakeholders to support them, and therefore the action programme should be prepared
in an inclusive manner from the outset. The new duty on key agencies to engage in the
development plan making process will assist in this regard. . It is anticipated that
participation in the development of the action programme will encourage all stakeholders
to commit to the necessary outcomes in the development of their future service delivery
plans.
While it would be a statutory requirement to prepare the action programme there is no
intention for it to be examined at inquiry prior to approval. This is because the action will
result directly from the development plan’s policies and proposals, which themselves will
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be tested at inquiry. Therefore, the action programme itself will not bring forward new
policies or proposals that require examination. Councils will be required to publish a
finalised version of the action programme within 3 months of the adoption of the local
development plan.. Once approved, the action programme would constitute a material
consideration in the determination of planning applications.
SUPPLEMENTARY GUIDANCE
Issue/problem – The procedures for preparing and adopting supplementary guidance
need to be specified.
Current practice – Local authorities currently prepare supplementary guidance which is
non-statutory. It is therefore not part of the development plan, but may be treated as a
material consideration in determining a planning application. Many authorities provide this
detailed policy, which in many cases will remain relevant for much longer than the
development plan period, in the development plan itself to give it a higher status in
decision-making. Unfortunately this can add significantly to the length and complexity of
the development plan itself.
Bill provisions – New section 22(2) provides that regulations or a development order may
make provision as to the procedures for, and as to the consultation which must precede,
adoption of supplementary guidance.
White paper proposal - We intend to enhance the status of supplementary guidance,
where statutory requirements for consultation and approval have been met, to provide a
vehicle for more detailed policies. We want to avoid development plans that are too long
and try to cover every eventuality, and at the same time ensure detailed guidance is not
adopted without proper scrutiny.
Likely content of secondary legislation - We envisage setting out a core consultation
process, for example, to include consultation with affected parties and community groups
e.g. community councils. In addition, we intend the process to have a degree of flexibility
to allow the consultation process to be augmented in a way that suits the particular policy
being developed. For example, a detailed policy on siting of play areas in residential
developments might include discussion with local people living in new housing
developments, housing developers, the local authority leisure department and the Building
Standards Agency. The Bill provides that Scottish Ministers will see all proposed
supplementary planning guidance to determine whether or not they should intervene and
stop it from being adopted by the council. Following concerns that this provision may be
over-centralising, the Executive is currently considering the balance between planning
authority discretion and Ministerial intervention in S22.
Other issues to be taken forward through guidance and advice – We intend to give
advice on what topics are appropriate for supplementary guidance and how it should be
prepared, alongside good examples of supplementary guidance.
DEFINITION OF KEY AGENCIES AND STATUTORY CONSULTEES
Issue/problem – Key agencies and statutory consultees will need to be defined in
legislation with further detail on what is expected from them in engaging in development
planning.
Current practice – There are currently no key agencies or statutory consultees for
development planning. Local authorities have full discretion to decide who they wish to
consult.
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Bill provisions – New section 23D provides that any reference to a “key agency” is to a
body which the Scottish Ministers specify as such for the purposes of that provision by
regulations.
White paper proposal – Key agencies would be designated for development planning,
requiring them to co-operate in the process. We indicated that these would include
Scottish Natural Heritage, Scottish Environment Protection Agency, Local Enterprise
Companies and Scottish Water and suggested that other bodies may be added to the list,
for example Regional Transport Partnerships.
Likely content of secondary legislation – It will define who the key agencies are, who
will be consulted and will have a duty to co-operate with the planning authority at various
stages of the plan preparation process.
Other issues to be taken forward through guidance and advice – We intend to provide
further advice on when the key agencies and statutory consultees need to get involved
and what is expected from them when they do. We will build on recent work with these
bodies to provide this advice and where appropriate to help develop protocols or service
level agreements between planning authorities and the key agencies/statutory consultees
to clarify their roles and responsibilities. We also intend to develop similar protocols
between local authorities and Scottish Executive departments or agencies, for example
Historic Scotland, Communities Scotland and Transport Scotland, given that they can play
a key role in the process, but we cannot name them individually in legislation.
Regulations to describe the classes of development
Issue: Subordinate legislation will be needed to define the categories make up the
hierarchy of developments for development management purposes.
Current practice: Under the current planning system, the legislation requires all
applications to be treated in the same way. All are required to be determined within two
months of registration. Despite this, however, it is recognised that not all applications will
be determined within this time period, and so targets are set for planning authorities,
stating the percentage of applications that are expected to be determined within the two
month period. The performance of planning authorities is monitored by Scottish Executive
Planning Division, and the annual Planning Audit Report identifies the extent to which
planning authorities are meeting these targets, or otherwise.
The White Paper proposals: The White Paper proposes a hierarchy for planning,
enabling the system to deal with different types of application in different ways.
Applications for development will be processed differently, depending on whether they
raise issues of national, major, local or minor importance. Those of minor importance are
intended to be dealt with under permitted development rights, as specified by the General
Permitted Development Order (GPDO) and will not therefore be the subject of planning
applications. Research into the provisions of the GPDO is underway, with a view to
redefining the categories of ‘permitted development’.
Bill provisions and the intention of these provisions: Part 3, Section 4 of the Bill
inserts new section 26A which identifies the categories forming the hierarchy of
developments for the purposes of development management etc. New section 26A
indicates that a development will belong to once of 3 categories, national developments,
major developments or local developments. Major or local developments are to be
described by regulations. Ministers may also direct that an application relating to a major
or local development is dealt with as if the development to which it relates were in the
other category of development.
The intention of these proposals is to ensure that all applications for development are dealt
with in the most efficient manner, and that more formal recognition is given to the need for
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longer time scales to process larger and more complex applications. The ‘national’
developments will be a small category of developments which are considered to be of
national strategic importance. These will be identified by Ministers within the context of the
National Planning Framework. The ‘major’ developments will be those that are for very
large projects, which by virtue of their size are likely to lead to complex applications,
requiring different procedures for determination. The ‘local’ developments will be subject to
full and proper scrutiny using a planning application process which recognises the fact that
their impact is local, and they are not of a size which is likely to make them very complex
applications to determine.
Part 3, Section 6 of the Bill allows the prescription, through regulations or a development
order, of the form and manner in which applications must be made, the particulars of such
matters that are to be included in an application, and supporting information. This section
allows for different provision to be made according to whether a development is a national
development, a major development o a local development. The intention is to allow for
different application procedures to be followed according to the level of the hierarchy within
which a proposed development falls.
Likely content of secondary legislation: It is proposed that the National Planning
Framework is the means by which ‘national’ developments are designated.
‘Major’ developments, as indicated above, are those of significant size, which are
therefore complex to process, as they are likely to raise a large number of issues, some of
which will be of more than local significance, involve a range of agencies, and are likely to
require the negotiation of Section 75 agreements. It is the size of the development and
therefore the complexity of the planning application that is the defining characteristic of a
‘major’ application, it is not intended to signify the proportional impact on the place where
the development is proposed. To explain, a proposal for 4 new homes in a hamlet of 10
would have a significant impact on the place in question – it would not, of itself, require a
complex planning application, nor raise issues of more than local significance, and would
not, therefore, need designation as a ‘major application ’with the additional procedural
requirements that such designation would entail. Work has been undertaken to establish a
proposed set of criteria to define ‘major’ applications. The table below sets out our initial
thoughts on the possible thresholds that would signify treatment of an application as
“major”. These are indicative only, and not firm proposals. They will need to be worked up
further, in consultation with a wide range of interests, before draft regulations can be laid.
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a

Class 1 Shops (excepting bulky goods)

5000m2

b

Class 1 Shops (bulky goods)

10000m2

c

Class 4 Business

20000m2

d

Class 5 General Industrial plus uses in class 4 which
fail the residential amenity test.

Site area of 2 hectares or
more

e

Class 6 Storage and distribution, plus storage and
distribution of minerals, oil, petroleum and natural gas.

Site area of 4 hectares or
more

f

Class 7 Hotels and Hostels, plus holiday villages

Hotels
and
holiday
villages
over
[100
bedrooms]

g

Class 8 Residential Institutions inc hospitals,

2500m2

h

Class 9 Houses

300 units

i

Class 10 Non-residential institutions inc schools etc

2500m2

j

Class 11 Assembly and leisure,
plus multiplex cinemas, conference centres, casinos,
stadiums, theme parks* and development involving
motorised sports.

Over
2500m2
hectares]

k

Motorway service areas

All

l

Roads, railways, tramways, waterways, aqueducts,
pipelines

Over [5 miles]

m

Electricity and gas generation and processing

10 megawatts or more

n

Quarries

Output of more than
[30,000]
tonnes
per
annum or above 25
hectares

o

Opencast workings

Sites of more than 25
hectares

p

Waste recycling, management and disposal, inc
sewage sludge

Sites of
hectare

more

than

1

q

Water and Waste Water Treatment Works

Sites of
hectare

more

than

1

r

Extraction of petroleum or natural gas

More than [500] tonnes
per day or [500,000] cubic
metres

s

Applications falling within Schedule
regulations and not covered above.

1

of

EIA

or

*[5

All

All other developments which are not ‘permitted development’ under the terms of the
General Permitted Development Order (GPDO) will be classified as ‘local’ developments.
It is important to note that national and major applications will be exceptional, and that the
majority of all development proposals will be subject to the robust procedure proposed for
processing ‘local’ applications.
Regulations or a Development Order making power as to applications for planning
permission
Issue: Subordinate legislation will be needed to define the form and content of
applications for planning permission and other consents so that a standard application
form can be used throughout Scotland. This will avoid unnecessary differences between
each planning authority, thereby providing consistency for users of the planning system.
Current practice: – Article 3(a) of the General Development Procedure Order (GDPO)
provides in effect that planning applications require to be submitted on forms that are
issued by and obtainable from each planning authority. However, there is inconsistency in
the questions asked by planning authorities, and some forms are unnecessarily complex
and difficult to understand.
Bill provisions and the intentions of these provisions: The Bill Part 3 Section 6
contains provisions in new section 32 which will allow Scottish Ministers to make
regulations or a development order that prescribes the form and manner in which planning
applications must be made, particulars of such matter as are to be included in the
application, any documents or other material which are to accompany the application and


61

evidence to support of anything in, or related to, the application. This relates to
applications for planning permission, advertisement consent and listed building consent.
Part 5 Section 26(2)(c) extends this to applications for consent under a tree preservation
order.
White paper proposal – The White Paper states the Executive’s intention to simplify the
planning application process by introducing standard application forms, written in plain
English and available in an appropriate range of formats to ensure accessibility.
Likely content of secondary legislation - Secondary legislation, in the form of an
amendment to the GDPO, will set out the content of any standard application forms. Full
consultation will be undertaken prior to any amendments to secondary legislation. Similar
changes will be made to the regulations applying to applications for advertisement consent
and listed buildings consent.
Other issues to be taken forward through guidance and advice – Planning Advice
Note 48 on planning application forms will be revised to reflect any changes to the
planning application process.
Regulations or Development Order making provision as to the variation of planning
applications
Issue: Subordinate legislation will be needed to define the circumstances in which a
planning authority may refuse to accept variation of a planning application, and instead
require that the proposed development should be the subject of a new application.
Current practice: There will always be a need for planning applications to evolve in
response to comments from planning authority staff and consultees, however under the
current system, there is no limit to the way applications can evolve. This has led to
concerns that on a small number of occasions, local people are not served well by the
planning system, and they are consulted on an initial application, and eventually find that
the application approved can be for something quite different from the proposal contained
in the original application.
Bill provisions and the intentions of these provisions: The Bill Part 3 Section 7 sets
out a provision to ensure that planning authorities are required to agree to the variation of
applications, and are able if they consider it necessary, to refuse to accept a variation and
require a new application. Variations to planning applications are commonly made, and the
reasons for this provision are two fold. First, to ensure that planning authorities have an
audit trail of the evolution of each application, and are clear on the final version of the
application upon which they are making a decision. Second, to ensure that there is a
mechanism to protect local interests, and ensure that where substantial changes are made
that alter the nature of an application, there is a procedure to require the submission of a
new application. This provides greater transparency in the process.
Once a planning application is submitted, it is subject to consultation, negotiation and
amendment, prior to determination. This is an essential part of the planning application
procedure. The consultation process helps to ensure that the application represents the
best possible development solution for the site. There is a consequent need for an
applicant to be able to vary their application in response to the comments received through
consultation. There can be a wide range of variations that may be made to planning
applications as part of this process, the great majority of which do nothing to alter the
substance of the application.
Each planning application is different, so it is hard to give general examples, but the type
of variations that may be made include: alteration of the geometry of the access junction to
improve visibility, on the advice of the highways department; removal of one detached
house on a proposed residential development, and the addition of a children’s play area,
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on the advice of the recreation department; redesign of the elevations at the entrance of a
development to create a better ‘sense of place’ on the advice of the planning officer; minor
alterations of the layout to a proposed development to move a building further away from
an important tree, on the advice of the tree preservation officer; alteration of the
arrangement of windows on an elevation of a proposed building to address an objection in
relation to overlooking submitted by a neighbour; addition of a blast proof fence around a
development adjacent to a chemical plant, on the advice of the Heath and Safety
Executive.
It may be that variations proposed have such a significant effect on the application that
they should not be treated as variation, but rather, a whole new application should be
submitted. Examples could include: reducing the amount of retail space in a proposed
shopping centre, but adding a nightclub in that part of the building; movement of the
access point for vehicles and the service yard for a large development site from the
northern boundary of the site to the western boundary, consequently altering the predicted
traffic flows for the entire development; changing a proposed residential layout to include
four storey flats on a part of the site where 2 storey houses was originally proposed.
For almost all applications there will be some variation, and there can be a degree of
confusion over what constitutes the ‘final’ proposal upon which the decision is to be made.
The intention is to place the necessary variation of applications on a statutory footing, to
ensure that everybody is clear upon which development proposal a decision is being
taken. The Act therefore requires the permission of the planning authority to submit a
variation. Section 11 of the Bill amends section 36 of the 1997 Act to provide that
information relating to any variation made to an application under the new section 32A is to
be placed on the register of applications.
Part 3 section 9 (1) amends section 34 of the principal Act, to make provision for planning
authorities to give notice of applications made to them (neighbour notification). Provision is
made for regulations to determine the circumstances under which such notifications will be
made. This is relevant to the variation of applications as when there is a substantial
variation, this will lead to a requirement for renotification.
Likely content of secondary legislation: The requirements for secondary legislation are
set out in sections 32(A)(3) and 32(B)(3). The secondary legislation will define the
circumstances where variation is permissible. All participants will, as a result of this
provision, be clear which set of drawings the decision is being made upon. For example,
that the decision is being made in relation to the set of drawings marked Revision C.
These drawings will also form the basis of the submission for any appeal. This is
particularly important, as the Bill also removes the right for an appellant to alter the
proposed development at the appeal stage. New section 32(A)(3) provides that an
application may not be varied after an appeal against the decision of the planning authority
has been made to the Scottish Ministers.
The planning authority will have to agree to any variation proposed. It is anticipated that, in
most cases, this agreement would be forthcoming. As noted above, the variation of
planning applications – allowing them to evolve in response to consultation – is an
essential part of the planning process. Where, however, a proposed change is so
substantial that it alters the nature of the application, permission to vary must be refused.
Circumstances will differ with each application, but may include changes from one use
class to another, or other fundamental changes, such as those given in the example
above. It will be appropriate for the planning authority to decide at what point a variation is
refused, and a new application required, with reference to the parameters that will be set
out in secondary legislation. In practice it is uncommon for substantial changes to be made
to applications, leading to the need for a new application to be submitted.
There will be a need to establish a form of protocol whereby an planning authority accepts
a variation to an application, this could, for example be a simple form, which is submitted
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with each set of drawings, triggering an opportunity for the planning authority to consider
whether it accepts the variation.
Additionally it will be likely that there will need to be a range of criteria that have to be
established against which the planning authority will determine where a change is
sufficiently substantial to require a new application. It will be necessary to consult with
planning authorities in order to establish what the appropriate boundaries may be. These
are likely to involve assessment of the order of magnitude, and/or the Use Class within
which the proposed development falls.
Whenever a planning authority is in receipt of a variation to a planning application it will
need to consider whether to repeat the neighbour notification. The requirement may be for
the decision to be made within the same 14 day period that that planning authority has to
decide whether or not to accept a variation. Where a variation is deemed by the planning
authority to be significant, it will necessary to repeat the neighbour notification. As set out
above there may be a range of minor variations that will not have a significant impact on
the nature of the application, and the time and cost of renotification would not be justified
in relation to every single variation.
Regulations or Development Order making provision prescribing the manner of lists of
application and any associated costs
Issue : It will be necessary to amend the GDPO to prescribe the contents of the lists of
applications and other information to be published.
Current practice : Section 36 of the 1997 Act places a requirement on planning
authorities to keep, in a manner to be prescribed in a development order or regulations, a
register of applications for planning permission. Section 36(4) states that the register of
applications shall be available for inspection by the public at all reasonable hours. Article
10 of the GDPO prescribes the form in which the register shall be maintained. Article 12 of
the GDPO also requires planning authorities to send to all community councils in their
areas at weekly intervals a list of all applications received with certain accompanying
information relating to individual applications.
The White Paper proposals : The White Paper proposed, in order to improve the public’s
awareness of planning applications, that planning authorities will be required to produce
and publish a weekly list of planning applications.
Bill provisions and the intention of these provisions : Section 12 in Part 3 of the Bill
provides that :x
Planning authorities are required to maintain in a manner to be prescribed in
regulations or a development order a list of applications and proposal of
application notices received by them ;
x
Planning authorities are required to revise weekly, or at other intervals to be
prescribed, the list by removing entries relating to applications that have been
determined or proposal of application notices that are no longer current ;
x
Planning authorities are required to advertise the availability of lists for public
inspection at certain places and they may also publish weekly lists on their
websites
The intention underlying these provisions is to provide for the publication of weekly lists of
applications in a more consistent and standardised format in order to promote greater
public awareness of planning applications that have been submitted to planning
authorities. These arrangements will supplement the proposals for changes in the
arrangements for direct notification of neighbours affected by proposals for development of
adjacent land or property.
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Likely content of secondary legislation
It will be necessary to provide in secondary legislation for prescription of the content of the
list of applications and any other information to be published. This provision is likely to
resemble Article 12(9) of the GDPO which prescribes the information to accompany the
weekly lists that planning authorities send to community councils.
Regulation or Development Order provision relating to pre-determination hearings
Issue : Subordinate legislation will be needed to prescribe the categories of development
for which hearings will be required and to specify the persons who will be entitled to attend
hearings.
Current practice : There is no statutory requirement at present for planning authorities to
hold hearings prior to determining planning applications. A number of authorities at their
own initiative do conduct hearings but there is an absence of consistent practice across
Scotland.
The White Paper proposals : The White Paper proposes the introduction of a statutory
requirement to hold hearings to allow the views of objectors and other interested parties to
be heard before a decision on a planning application is taken. It is proposed that hearings
will be required in relation to categories of application that are likely to be controversial and
contested. These categories of development will include :x
x
x

Applications for major and local development that are significantly contrary to the
development plan ;
Applications for development that require an Environmental Impact Assessment ;
and
Applications for development defined as larger scale “bad neighbour”
development.

Bill provisions and the intention of these provisions : Section 13 in Part 3 of the Bill
provides that :x
Regulations will require planning authorities to hold hearings in respect of
applications in certain categories of development to allow interested persons and
organisations to make representations to the Planning Committee ;
x
It is for local authorities to determine their own procedural rules for the conduct of
hearings ;
x
It is for local authorities to decide who has a right of attendance at hearings other
than for the purpose of appearing before and being heard by the Planning
Committee ; and
x
Planning authorities may decide to hold hearings in respect of applications for
development in categories other than the three categories specified in
regulations
The intention of these proposals is to provide for the more widespread and consistent use
of hearings across Scotland to allow interested persons and organisations to make
representations directly to Planning Committees in respect of applications which are likely
to be controversial and contested.
Likely content of secondary legislation : It will be necessary to provide in secondary
legislation for the following requirements in relation to hearings : x
Prescription of the categories of development for which hearings will be required
;
x
Specification of the persons who will be entitled to attend a hearing in respect of
any particular application for planning permission, for example persons or
organisations who have already submitted written representations within the time
allowed ;
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x

Discretion for planning authorities to decide that, where a number of persons
have similar views on the application under consideration, one or more persons
may make representations on behalf of others.

Regulation or Development Order provision on the manner in which applications for
planning permission are dealt with
Issue : The number of called in applications could be reduced if Ministers had a power to
direct that planning authorities consider attaching specified conditions to a planning
permission and that permission not be granted until either they have demonstrated to
Ministers that the condition will be imposed or need not be imposed.
Current practice : At present certain categories of planning application require notification
to Ministers before planning permission can be granted. This allows Ministers to consider
whether the case requires to be called in for their determination. However, Ministers are
not able to propose conditions when they clear the application back to the planning
authority for their determination.
The White Paper proposals : The White Paper proposes that Ministers should be given
an additional power which will enable them to direct the planning authority to consider
granting permission subject to such conditions as Ministers set out in the direction. The
intention behind this proposal is to avoid the unnecessary call in of applications that we
think can be dealt with in a more expeditious manner.
Bill provisions and the intention of these provisions : In Part 3, Section 15(a)(i) inserts
a new power allowing Ministers to direct that planning authorities consider attaching
specified conditions to a planning permission and that permission not be granted until
either they have demonstrated to Ministers that the condition will be imposed or need not
be imposed. This could be used, for example, where the planning authority declines to
attach conditions recommended in certain cases by statutory bodies, such as Scottish
Natural Heritage, a result of which would be notification of the application to Ministers who,
in the absence of the requested condition, would probably call-in the application for their
determination.
This proposed procedure avoids call-in and leads to a decision being issued within a much
shorter timescale. If the planning authority does not wish to attach the condition, but
cannot persuade Scottish Ministers that the condition is not needed, it is open to them to
refuse planning permission, in which case the applicant can appeal against the refusal.
Alternatively, Ministers might call-in the application at that stage if it were clear that the
planning authority would not attach the condition. If the planning authority attach the
condition and the applicant does not like it, he or she can appeal against the condition to
the Scottish Ministers and will be able to put a case for not having the condition.
If the planning authority is content to impose the condition and the applicant accepts it,
then a wasteful call-in procedure has been avoided. If the planning authority or the
applicant does not accept the condition, then the door is open to have the case considered
by Ministers on appeal or possibly call-in, in effect no time is saved, but we are in no worse
a position than currently where Ministers would have had to call-in the application and
determine it.
The power is therefore a potential shortcut, but still leaves opportunities for the planning
authority or the applicant to challenge conditions attached in this way. We therefore
believe that a negative procedure for the secondary legislation in this regard is
appropriate.
Likely content of secondary legislation : The regulations currently made under section
43 of the 1997 Act will be amended to cover the new directions powers.
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Regulations relating to schemes of delegation
Issue: Regulations are needed to provide for the form and content of a scheme of
delegation, and the intervals at which it is to be prepared. Regulations are also needed to
set out how local reviews of decisions taken by officials under powers of delegation are to
be carried out.
Current practice: Most planning authorities delegate some decisions on planning
applications to officers, but in some cases this only extends to approving applications, and
even small scale cases have to be referred to the committee for decision if refusal is
proposed. Appeals against such decisions are currently determined by Scottish Ministers;
almost all are delegated to inquiry reporters.
The White Paper proposals: This proposal sits alongside the intention to revise the
permitted development order to allow a larger range of appropriate developments to be
undertaken with out the need for a specific grant of planning permission. Planning
authorities are to be required to put in place new delegation schemes to allow officers to
determine a wider range of planning applications, and to be able to make the full range of
decisions, including approving with or without conditions and refusing permission. The
details of each delegation scheme will be for the planning authority to determine, but
authorities should ensure that while officers may determine applications which are the
subject of objection, those subject to significant or substantial bodies of objection should
be referred to elected members for determination. All applications that fall outside the
categories of major development will be treated as local development and will be eligible
for delegation subject to exemptions for:
x
Development significantly contrary to the development plan;
x
Development defined in the General Development Procedure Order as largerscale “Bad Neighbours” (e.g. waste disposal installations, sewage works,
casinos or crematoria);
x
Development that requires Environmental Impact Assessment.
Elected members will take decisions on these applications, and appeals concerning their
decisions will continue to be made to the Scottish Ministers.
For all applications that fall within the enhanced scheme of delegation it is proposed that
appeals should be determined locally. Applicants will have the right to appeal to a local
review body made up of locally elected members. The applicant will submit complete
grounds of appeal, which will be supplied to the review body accompanied by the case file,
a copy of the officer’s decision and his or her response to the grounds of appeal. The
review body will then carry out an independent review of the officer’s decision, rather than
considering the proposal afresh. The same approach will generally apply in future to those
appeals considered by Scottish Ministers.
The White Paper considered that these measures, taken together, would result in a
significant improvement to the planning process at local level. A key benefit would be that
most such appeals would be decided both quickly and locally, recognising that local
authorities are best placed to take decisions on local matters.
Bill provisions and the intention of these provisions: Section 16 inserts a new section
43A into the 1997 Act concerning schemes of delegation within planning authorities. The
new section 43A (1) and (3) enable regulations to be made providing for the form and
content, and the procedures for preparing and adopting a scheme of delegation, and the
intervals at which it is to be prepared. Section 43A(7)(c) enables regulations to prescribe
the period within which a delegated decision is to be made. New section 43(9) to (11)
allows for regulations or a development order to set out the form and content of any review
of decisions made under the scheme of delegation, and for a period to be prescribed for a
review to take place failing which an appeal against non-determination can be made to the
Scottish Ministers. The intention of these provisions is to give effect to the policy
contained in the White Paper.
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Likely content of secondary legislation: This will require planning authorities to prepare
schemes of delegation within a defined period of the effective date of the Statutory
Instrument, and to make a fresh scheme within a further defined periodThe content of
schemes will be for the authorities to decide, but the following developments will not be
eligible:
x
Development significantly contrary to the development plan;
x
Development defined in the General Development Procedure Order as largerscale “Bad Neighbours” (egg waste disposal installations, sewage works,
casinos or crematoria);
x
Development that requires Environmental Impact Assessment;
x
Development which is the subject of substantial objection (the definition of
substantial to be defined to reflect local circumstances, and included in the
scheme).
Regulations will also require planning authorities to set up a Review Panel or Committee to
review appeals against delegated decisions by officers. The constitution of the Panel or
Committee will be for the authority to determine, as will the safeguards necessary to
ensure that decisions are reviewed in accordance with principles of fairness, openness
and impartiality.
The minimum process for reviews will be set out in regulations, including the provision by
the appellant of complete grounds of appeal, and the provision to the Panel/Committee of
officers’ consideration of those grounds together with all relevant documents including the
application; responses to consultation and neighbour notification; relevant provisions of the
development plan etc. The exact process to be followed will be for the authority to
determine as part of its scheme of delegation, including such matters as whether a site
inspection or an oral hearing is necessary to resolve the matters in dispute. Again, the
same approach will generally apply in future to those appeals considered by Scottish
Ministers.
The regulations will set a time limit of a period of month(s) for the submission of an appeal
and a time limit of a further period of months for its consideration by the Panel/Committee,
failing which there would be a right of appeal to the Scottish Ministers.
Proposals for local appeals tribunals
Issue: The form of the local appeal review body and the procedures for dealing with
appeals to these bodies will need to be set out.
Current practice - Where any planning application is refused at present, and the applicant
wishes to appeal against the decision, the route that the appeal takes is to Scottish
Ministers. A reporter from the Scottish Executive Inquiry Reporters Unit is normally
appointed to make a decision on the Ministers’ behalf. There has been discontent in some
planning authorities that this process takes local decision making away from the local area,
where they consider that it belongs.
What the White Paper says: The White Paper proposes that for those applications that
are delegated to officers for decision, the right of appeal will be to a local review body. The
local review body is to be made up of locally elected members. Their function will be to
consider the appellants’ grounds of appeal, and conduct a review of the officer’s decision.
There would be further recourse to judicial review, in the event that the appellant was not
satisfied with the outcome of the process. The benefit is that the majority of appeals will be
decided quickly and locally, recognising that local authorities are best placed to take
decisions on what are essentially local matters.
Bill provisions and the intentions of these provisions: In Part 3, section 16 introduces
section 43A(7), which indicates that where a decision is made by an officer under the
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scheme of delegation, and that decision is to either refuse an application, or grant it
subject to conditions, or, where no decision is taken within the prescribed period of time,
the applicant may require the planning authority to review the case. The planning authority
may uphold, reverse or vary a determination reviewed by them under subsection (7).
Where the planning authority fails to take a decision within the prescribed period, the
authority will be deemed to have refused the application, leaving the appellant open to
appeal to Scottish Ministers under Section 47(1) of the Principal Act.
Likely content of secondary legislation: As with appeals under Section 47 of the
Principal Act, secondary legislation will set out a defined period within which an appeal
must be submitted to the planning authority. It is anticipated that this period will be three
months, to align with the Bill provisions for appeal under Section 47(1) of the Principal Act.
It is proposed that each local authority will have some discretion as to how it constitutes its
local review body. It is important to have this element of flexibility as Scotland’s planning
authorities differ greatly in terms of size and how they choose to discharge their functions.
It is, however, equally important to ensure that reviews are conducted on a consistently
fair basis across Scotland. The review body will be made up of locally elected members –
guidance will be prepared on membership, but this will ideally comprise three and no more
than five people. These may be members of the planning committee, but this is not
essential.
The review body will be presented with the appellant’s grounds of appeal, the file
containing all the information that was before the officer to inform his/her decision, and
(where a decision has been taken) the officer’s report setting out the reasoning that
informed the decision, and the decision itself. This is the same basic process that will be
followed henceforth in those appeals considered by Scottish Ministers, where the decision
on the appeal will normally be a review of the decision taken at first instance.
It will be the role of the review body to review the evidence before it, and normally to make
a decision on the basis of this information. This will not however prevent the review body
considering other considerations which are material to the determination of the application.
The review body will also have to form a view on whether it needs to undertake a site visit
in order to assist with its decision. Secondary legislation will prescribe a period within
which the review body must reach its decision.
If the review body decides to request further information, regulations will set out the terms
under which this may be requested, and how the gathering of the information will be
conducted. The review body may, exceptionally, decide that it has insufficient information
to form a view, or needs to seek further planning advice. It this case the review body will
be able to obtain further information from local authority officials or the applicant under the
review process. Advice would be obtained from local authority officials.
It will be important that the review body sets out the reasoning behind its decision very
clearly. It is therefore anticipated that the Director of Administration will assist in this
process, to ensure that decisions issued are clearly set out and robust, and that conditions
are formulated appropriately. Where the review body fails to reach a decision within the
time limit, and the appellant chooses to exercise his or her right to appeal to Scottish
Ministers, the failure of the appeal review body to make a decision will be taken into
account if the appellant seeks an award of expenses.
Other issues to be taken forward through guidance and advice – Further advice will
be given on the membership of the local appeals tribunals and best practice in their
operation.
Regulations relating to matters which may be raised in an appeal under section 47(1)
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Issue: Subordinate legislation will be needed to set out rules for the stages of an appeal,
the procedures to be followed by all parties, and the manner in which it will be decided
which, if any, elements of any case require to be examined by oral process (through
hearing or inquiry procedures)
Current practice: Under current legislation if either the appellant or the planning authority
wishes it, the Scottish Ministers must give the opportunity to be heard by an appointed
person (normally an inquiry reporter). Inquiry Procedures Rules set out the procedures to
be followed for public inquiries. In some cases the reporter may consider a hearing (i.e. a
discussion around a table led by the reporter) an appropriate way of examining the issues
rather than a formal inquiry. In those cases the procedures followed are governed by a
Code of Practice, issued under a Circular, but are voluntarily entered into by the parties.
In the remainder of cases (a substantial majority) the appeal is determined by an
exchange of written submissions, which are the subject of Written Submissions
Regulations. Codes of Practice also exist for Public Local Inquiries and Written
Submissions cases.
The White Paper proposals: The White Paper proposes that the right to a planning
inquiry should be qualified so that the process is reserved for those cases where the
subject matter cannot be resolved through written submissions, or through the greater use
of hearings, which are less formal than inquiries. It proposes that appellants or planning
authorities that request an inquiry should be required to give reasons for that request.
Scottish Ministers would consider these and determine whether an inquiry would be held
or whether the appeal could be determined following a hearing or written submissions.
Reporters should be given greater scope to set and enforce a timetable for the process.
The White Paper also proposes to curb the tendency for appeals to alter, and the
justification for them to grow, without proper reference to the local community.
Bill provisions and the intention of these provisions: Part 3, section 18 of the Bill
amends section 267 of the 1997 Act to extend the power to make regulations as to the
modernisation of appeals. The Schedule to the Bill repeals the present right of planning
authorities and appellants to demand a hearing, normally by way of a formal planning
inquiry. The intention is to use the regulations to set out the new processes for all appeals
considered by the Scottish Ministers.
Likely content of secondary legislation: The regulations will define the procedures for
appeals. These will include timetables and the submission of material relevant to an
appeal.
The main features will include:
x
The procedure for the submission of appeals (electronically or in paper form) to
the Scottish Ministers
o The use of appeal forms
o Complete submission of all necessary material at the start of the process
x
Procedures for the early determination of appeals by the Scottish Ministers
x
Requiring appellants and planning authorities to express a preference as to
whether the appeal should proceed by written submissions, a hearing, an inquiry
or a combination of procedures. If a combination, those subjects or areas of the
case where inquiry or hearing process is requested. Reasons to be given for
preferences.
x
Allowing the Scottish Ministers, to determine whether the appeal should proceed
by written submissions, a hearing, an inquiry or a combination of procedures,
and to give reasons for that determination.
Regulations relating to planning obligations
Issue: Subordinate legislation will be needed to define details of the operation of the
system for modifying and discharging planning obligations under new section 75A, and for
handling appeals under new section 75B.
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Current practice: Under section 75 of the 1997 Act, planning agreements are drawn up
by planning authorities and developer interests, setting out what an applicant will deliver in
relation to specific issues, either related to the nature of the development (e.g. opencast
mines or quarries) or to associated infrastructure costs (e.g. roads, schools, community
facilities and affordable housing) as set out in local development plan policies. Planning
Agreements are used to restrict or regulate the development or use of land where the
same outcome cannot be achieved by the use of planning conditions. If registered in the
Land Register of Scotland or Register of Sasines, as appropriate, they are enforceable
against successors in title.
The White Paper proposals: Our policy aim is to secure greater transparency in the
operation and implementation of planning obligations, by introducing a statutory
requirement that all planning agreements and unilateral undertakings (which are
introduced by separate provisions as below) are recorded on public registers.
We are also expanding the scope of existing legislation on planning agreements by
introducing unilateral obligations in the Scottish planning system. Unilateral obligations are
already possible in England and Wales, where they operate in the same way as planning
agreements, but are often put forward by a developer for use at appeal hearings. This can
be a useful means of resolving a stalemate in the negotiations, for example where there is
a dispute with the planning authority over terms, or to address the terms of an objection.
We also intend to update the guidance on the use of agreements/obligations, at present
set out in Circular 12/1996, to secure greater transparency, access and involvement in the
process of their negotiation. This will include new guidance on best practice in drawing up
agreements, and setting out and making public the Heads of Agreement and monitoring
arrangements, and details of how any financial contributions have been used. We will also
take steps to improve the skills of planning authorities in negotiating agreements.
In addition, the legislation will provide a means by which planning agreements and
obligations may be modified or discharged under the planning system. This includes a
right of appeal against a planning authority’s failure to give notice of its determination of an
application for modification or discharge of a planning agreement.
Bill provisions and the intention of these provisions: Section 22 of the Bill replaces the
existing section 75 in the 1997 Act. It implements the White Paper proposals set out
above.
Likely content of secondary legislation: Regulations will cover some details of the
operation of the system for modifying and discharging obligations under new section 75A,
and for handling appeals under new section 75B. These regulations will prescribe the
period within which an authority is to give notice of its determination under s.75A(5), the
period within which and the manner in which the applicant can appeal under s.75B(3), and
the period within which Ministers are to give notice of their determination under s.75B(5).
Regulations may also cover the form and content of an application to the planning
authority under s.75A(2), the publication of any notice of any such application, procedures
for considering any representations made in respect of any such application and the form
and content of any subsequent notice under s.75A(5), They may also cover the form and
content of any notice served in connection with an appeal under s.75B(3) or given by
Ministers under s.75B(5).
Regulations relating to good neighbour agreements
Issue: Subordinate legislation will be needed to define details of the operation of the
system for modifying and discharging good neighbour agreements under new section 75E,
and for handling appeals under new section 75F.
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Current practice: There are currently no legislative provisions for good neighbour
agreements within the Planning Acts. Provisions for liaison with local communities are
currently limited either to non-statutory agreements or to those contained within planning
agreements, enforceable only by the planning authority.
The White Paper proposals: The White Paper committed the Executive to working up
proposals, either legislative or administrative, for allowing Good Neighbour Agreements
(GNAS). It recognised the scope for business to engage with local communities, not just
in terms of planning for new development, but in managing their sites and operations in
accordance with required standards as development proceeds. The White Paper also
acknowledged the value of local people being able to enter into arrangements with
operators of significant developments which would guarantee them a role in monitoring the
way development is carried out.
Bill provisions and the intention of these provisions: Section 23 of the Bill makes
provisions for Good Neighbour Agreements by enabling a person to come to agreement
with a community body on how a particular development or use will operate. The
mechanism is similar to that governing planning agreements in that once the agreement
has been recorded in the Register of Sasines or registered in the Land Register, the terms
of the agreement can be enforced by the community body. GNAs are intended to give
communities a stronger say in how particular developments operate and to provide a
framework for communication, for exchanging information and resolving disputes.
The Bill defines which groups may be considered to qualify as a “community body”
capable of entering a Good Neighbour Agreement: these including the community council
for the area and either a body or Trust notified by the Planning Authority as having a
substantial connection with the land in question or whose function is to preserve or
enhance the amenity of the neighbourhood.
In addition, the Bill provides a means by which GNAs may be modified or discharged
under the planning system. Either party to the agreement may apply to the planning
authority to have the agreement modified or discharged and there is an associated right of
appeal against the authority’s decision or its failure to determine an application for
modification or discharge of a GNA.
Likely content of secondary legislation: Regulations will cover some details of the
operation of the system for modifying and discharging GNAs under new section 75E, and
for handling appeals under new section 75F. These regulations will prescribe the period
within which an authority is to give notice of its determination under s.75E(5), the period
within which and the manner in which the applicant can appeal under s.75F(3), and the
period within which Ministers are to give notice of their determination under s.75F(5).
Regulations may also cover the form and content of an application to the planning
authority under s.75E(2), the publication of any notice of such an application, procedures
for considering any representations made in respect of any such application and the form
and content of any subsequent notice under s.75E(5), They mayl also cover the form and
content of any notice served in connection with an appeal under s.75F(3) or given by
Ministers under s.75F(5).
We also intend to provide guidance on the use of Good Neighbour Agreements. GNAs
are essentially voluntary. They cannot be imposed on an unwilling party and will not be
appropriate in every case. Clear guidance will therefore be required to ensure that all
parties are clear on the scope and role that GNAs are intended to have, the general
circumstances in which one should be promoted and the procedures for doing so.
Regulations relating to fees and charges
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Financing the planning system
The planning system as a whole is financed from different private and public sector
sources in recognition that it confers both private and public benefits. These sources
include Revenue Support Grant and other Central Government grants, Council Tax, nondomestic rates, fees and charges and other sources such as rental income.
Scope of planning fees
Planning fees were introduced by the UK Government in 1981 to help recover costs
incurred by planning authorities in processing and deciding planning applications. Current
policy requires 100% recovery of appropriate costs. Our latest estimate is that the cost of
the planning application function (around £30m) amounts to roughly 30% of the total cost
of the planning system. The current fees scheme applies to:x
Applications for planning permission, including retrospective applications where
development has already taken place;
x
Applications for approval of reserved matters following the grant of outline
planning permission;
x
Applications for consent to display advertisements;
x
Deemed applications arising from enforcement notice appeals;
x
Applications arising from certificates of lawful use or development;
x
Certain applications for the prior approval of a planning authority.
Planning fees are not, however, expected to finance other elements of the planning
function, for example:x
Pre-application consultations;
x
Applications for listed building consent;
x
Consultations about Crown development proposals;
x
Certain developments undertaken by a local authority (the reform package will
bring these cases under normal planning controls, including the requirement to
pay fees);
x
Applications for certificates of appropriate development;
x
Applications to lop or fell trees subject to a tree preservation order;
x
Development plan preparation and implementation;
x
Monitoring and enforcement;
x
Appeals and non-statutory planning activities such as urban regeneration,
economic development and environmental improvement.
Planning reform
The Financial Memorandum setting out the financial implications of the Planning Etc
(Scotland) Bill accepts that the planning system is under-resourced and under-performing.
But that does not mean that the planning application process is necessarily underresourced. Indeed our latest calculations show that the current levels of planning fee are
more than sufficient to meet the current Government target of recovering 100% of the cost
of processing planning applications.
This is reflected in the Memorandum’s conclusion that it would be unwise to depend upon
an assumed increase in planning fee income to close the funding gap for the planning
system as a whole, particularly as fee related development control work only represents
around 30% of the total cost of the planning system.
Future financing
The planning system is financed from different private and public sector sources in
recognition that the system confers both private and public benefits. So the long term
solution to the overall funding of the planning system appears to be a combination of
improvements in efficiency; persuading local authorities to allocate more resources to
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planning services in general; considering whether some form of additional funding might
be made available by the Executive; and considering whether changes require to be made
to the way the panning application fees system works.
In this latter respect, the forthcoming changes to the planning system, including the
introduction of the planning application hierarchy, and revisions to the processing of
applications, provide an opportunity to carry out a comprehensive review of the fees
structure and system. We would expect such a review to look at:x
Fees ranges for different levels of the hierarchy,
x
Potential categories of costs to be recovered by fees, including pre-application
consultations, neighbour notification, monitoring and enforcement etc,
x
The basis for calculating expenditure, including overhead costs etc,
x
Fees for retrospective applications, etc.
An acceptable solution will take time to work out in agreement with local government. As a
first step a Planning Finance Working Party has been set up, with the participation of
COSLA and SSDP, for the purpose of developing a more detailed and reliable assessment
of the extent to which local authority planning services are under-funded; to develop
further the assessment of the financial impact of planning reform; and to identify options
for increasing the financial resources available to planning departments.
(a) Consultation on the National Planning Framework
The Executive is committed to extensive consultation on the National Planning
Framework, including the processes required for its strategic environmental assessment.
Stakeholders, the public and parliamentarians will all be given the opportunity to
participate in the consultation process. Regional and thematic seminars will be held to
seek views on the scope and content of the Framework and a draft will be issued for public
consultation. A second round of stakeholder seminars will be held once the draft has been
published.
Parliament will be given the opportunity to offer views on the scope and content of the
Framework prior to the publication of the consultative draft. The Planning Bill establishes a
procedure in which the final version of the Framework will be submitted to Parliament for
consideration, scrutiny and debate.
Information on the consultation process and opportunities for engaging with it will be
posted on the Executive’s National Planning Framework web-site.
(b) Public engagement in development plans
You seek further information on the likely content of the guidance that is to be produced in
relation to public engagement in development plans. Guidance on public engagement in
development plans will supplement the statutory requirements to be set out in the Planning
etc. (Scotland) Bill and the revision of the Town and Country Planning (Structure and Local
Plans) (Scotland) 1983 Regulations. Until such time as the revised regulations have been
drafted and consulted on, it is not possible to determine the exact split between secondary
legislation and guidance. However, set out below are the proposed additional measures
on public engagement in development planning, with an indication of what is likely to be
included in secondary legislation and in guidance.
PROPOSALS FOR PUBLIC ENGAGEMENT IN DEVELOPMENT
PROPOSED UNDER MODERNISING THE PLANNING SYSTEM

PLANNING

Development Plan Scheme – The Planning Bill requires each strategic development
planning authority and planning authority to prepare a Development Plan Scheme that will
include a consultation statement. Secondary legislation may set out the form that the
scheme should take, what it will contain and the way in which it should be prepared and
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adopted. In terms of preparation and adoption we envisage that the scheme will be
adopted by the council following an early project planning exercise and discussion with key
stakeholders. The focus of guidance is likely to be on clarifying the purpose of schemes
and who should be consulted as it is drawn up and who should be notified of its
publication. While the Bill requires it to be republished once a year, guidance might also
clarify the circumstances under which it would need to be revised earlier, for example, if
the development plan was abandoned.
Early and targeted community engagement centred on main issues report – The new
provisions are intended to meet the requirements on Strategic Environmental Assessment
and should be read alongside the new requirements in the Environmental Assessment
(Scotland) Act 2005. Guidance on early engagement is likely to focus on examples of
local authorities tailoring the early engagement on the basis of the issues under discussion
and/or the relevant audience. For example, where a plan is likely to propose a significant
number of new houses but few other changes to the overall strategy, the early
engagement will focus in on the options for different housing sites, and target the
communities likely to be most affected, rather than delivering a one size fits all approach.
The emphasis will be on getting extensive involvement of local people and relevant bodies
at this early stage, through wide publicity and methods which fit into people’s daily lives,
for examples, stands at local libraries, shops or public buildings, as well as the use of
electronic communication.
Neighbour notification – The detailed provisions on neighbour notification for key site
specific proposals in the development plan will be set out in secondary legislation.
However, guidance will be useful in setting out a consistent and practical view on the legal
requirements, for example, suggesting how to notify residents in a tenement property or
what to do if a site backs onto a road. Guidance is also likely to clarify when to notify and
re-notify and confirm the timescales for responding to a neighbour notification notice.
Key agencies and statutory consultees – Key agencies and statutory consultees will be
defined in secondary legislation and subject to consultation on and approval of that
legislation, are likely to include community councils. We intend to provide guidance on
when the key agencies and statutory consultees need to get involved, e.g. on the main
issues report, proposed plan and action programming, and what is expected from them
when they do, for example, an indication of timescales and the amount and type of
information that is likely to be helpful to the planning authority.
Schedule of land ownership – The Planning Bill requires that a schedule of land ownership
shall be included in each local development plan to clarify where any development
proposals involves land in which the local authority has an interest. Further detail on the
form of the schedule may be included in secondary legislation or guidance, for example,
that the schedule should be an annex to the plan and identify the location of the site, what
use it is proposed for and what the council’s interest is.
Consultation on proposed plan – a Planning Advice Note on Community Engagement is
currently in preparation. It will provide guidance on the requirements for engagement and
best practice in matching techniques to particular circumstances. This PAN will sit
alongside new Planning Advice Notes on Strategic Development Planning and Local
Development Planning.
Mandatory examinations – The Bill provides that examinations will be mandatory for all
development plans where objections have been made but not withdrawn. Detailed
procedures for the examinations will be set out, either in secondary legislation or in a new
Code of Practice. The detailed procedures are likely to include: the process for dealing
with written submissions; arrangements for hearings or inquiries, such as preliminary
notices, publicity and the submission of statements of case; and the serving of decision
notices.
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Less adversarial approach to examination – Reporters will have discretion to determine
the best method to hear each submission on a development plan examination. Guidance
will encourage the use of written submissions and ensure that these are seen to have the
same weight as other methods of examination, e.g. hearings or inquiries. Hearings or
inquiries will still be an option where the type of submission warrants it, for example, the
use of an inquiry for complex or technical arguments.
Reporters to assess quality of engagement – The Planning Bill provides for an assessment
of the quality of engagement to be carried out by the examination reporter, on the basis of
the planning authority’s consultation statement. Secondary legislation and/or guidance
would the criteria against which the reporter will assess the consultation statement, which
is likely to include the extent to which the consultation carried out met (a) the legal
requirements for consultation, and (b) what the local authority said it would do at the start
of the process.
Mediation - Guidance may recommend the use of mediation as a way of resolving
objections, rather than taking them through the formal examination route. We are currently
in discussion with Royal Town Planning Institute and the Scottish Mediation Network over
a potential pilot mediation project relating to development plans.
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10:40
On resuming—

Planning etc (Scotland) Bill:
Stage 1
The Convener: I reconvene the meeting. It is
evident that some members of the committee are
incapable of telling the time, but we will get
started.
The committee will hear evidence on the
Planning etc (Scotland) Bill from one panel of
witnesses. I welcome Professor Alan Prior, who is
from the school of the built environment at HeriotWatt University. He is joined by Professor Greg
Lloyd from the school of town and regional
planning at the University of Dundee. Thank you,
gentlemen, for joining the committee. We have a
number of questions to put to you.
Mary Scanlon: Part 1 deals with the national
planning framework. Will the proposals to put the
national planning framework on a statutory basis
make it a more powerful instrument for securing
the delivery of national policies and programmes?
Professor Greg Lloyd (University of Dundee):
That is a key question. The national planning
framework was long awaited. When it was first
published in 2004, it was a welcome addition to
the land use planning system in Scotland,
because it pointed out the need for overall
strategic thinking on the Scottish economy in order
to pull things together. The intention of the white
paper and of the Planning etc (Scotland) Bill is to
make the framework stronger and more central to
the planning system. That is not only welcome; it
is absolutely necessary. We have difficult choices
and decisions to make—in all our interests—about
how we provide infrastructure and how we control
patterns of development. I certainly welcome the
framework.
Mary Scanlon: That is very helpful. Given your
wide range of experience and research, can you
tell us whether there is anything that we can learn
from the national planning policies of other
countries? Perhaps you have information or
advice that might help us deal with the planning
bill.
Professor Lloyd: The idea of national planning
frameworks is a European process. Right across
Europe, a great deal of attention is given to
providing
large-scale,
holistic,
strategic
frameworks. Some are process based; others are
more outcome based. They provide a context for
what is happening on the ground and in the
relations between town and country and different
cities. Following devolution, Wales developed an
innovative spatial plan—although you might
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expect me to say that. Northern Ireland has gone
down that road, as has Ireland. I understand that
countries such as Iceland are looking at the need
to provide an overarching framework document.
Mary Scanlon: Is there any experience of the
national planning framework contradicting the local
development plan? Is the framework flexible
enough? After all, it looks at a 20-year period. Or
is it too early to tell from the experience of other
countries?
Professor Alan Prior (Heriot-Watt University):
It depends on the constitutional arrangements of a
country. As Professor Lloyd said, many countries
have gone down the road of developing a national
planning framework. We have to take into account
the relationship between the different tiers of
government and how they operate. One of the
requirements of the national planning framework is
implementation at the lower tiers of the planning
hierarchy. The integration of development plans
with decisions on major national developments will
be key in that implementation.
In the planning profession generally, the idea of
a national planning framework has, in principle,
been thoroughly welcomed. There have been
demands for 30 years for some kind of national
spatial plan. I recall that the Select Committee on
Scottish Affairs called for a structure plan for
Scotland in 1972-73. The response to that call was
national planning guidance. We have moved on,
and it is generally welcomed that we should have
some kind of national spatial strategy. That is also
important in the context of the “European Spatial
Development Perspective”. It is clearly stated that
part of the rationale for the framework is for the
Executive to make sure that spatial planning for
Scotland integrates with territorial issues across
European space as well. To see how the national
planning framework will work, we have to look at
the lower tiers of the planning hierarchy to see
how the framework will articulate with them and
how it will articulate with the higher, supranational
level. Generally, however, strengthening the
national planning framework and giving it more
teeth and more of an implementation focus is
welcomed.
10:45
Mary Scanlon: That is helpful. I have two
questions on the system of developing and
approving the next national planning framework.
The bill mentions consultation. Is there a need to
be more specific about consultation or does the
Executive consult widely enough? The committee
was told last week that it will be for the Parliament
to decide how it will scrutinise the national
planning framework, given that the framework will
be with the Parliament for 40 days for
consideration. I note that
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“the Scottish ministers are to have regard to any resolution
or report of, or of any committee of, the Scottish
Parliament”.

Are the consultation and the method of
approving the national planning framework
sufficient to ensure that as many people as
possible are consulted and on board?
Professor Lloyd: My experience of observing
how the planning and development system has
worked in Scotland leads me to believe that an
incredible range of influences are brought to bear
on the policies and thinking on development plans
and so on. Developers and housebuilders,
investment houses, retailers, environmental
groups and communities are not shy in coming
forward to make their views known. They articulate
their concerns and aspirations.
We must remember that the national planning
framework is being drawn up as a national
strategic document. Consultation will be important,
but on national strategic matters. I welcome the
proposed scrutiny by the Parliament, because it is
time that the planning system was given greater
political authority and exposure—and legitimacy.
The land use planning system should rightly be
recognised as a stalwart of modern society.
Forty days’ scrutiny sounds pretty awful when
stated as a bald figure. However, we must
recognise that economic change is moving apace
and that things move on quickly. If we are to be
flexible and stay ahead of change so that we are
able to plan for it, we must be on the ball. There is
an intellectual case for 40 days’ scrutiny. Perhaps
there should be a more active engagement
through the committee process to inform the
Parliament about the reasoning behind the
framework.
Mary Scanlon: That is helpful.
Professor Prior: I endorse that. Consultation is
important, and the Parliament’s involvement is
essential. The Executive will produce a document
and will have responsibility for implementing it.
Academically, there are always issues around
whether it should be the Parliament’s document or
the Executive’s, and there is an issue generally in
development planning about how we ensure
ownership of the process. However, the proposal
to consult Parliament and to enable Parliament to
agree resolutions on the framework and for the
Executive to have regard to such resolutions is a
minimum requirement for ensuring that the
national planning framework has the status and
influence that are intended for it.
Patrick Harvie: I agree whole-heartedly, as I am
sure the committee will, with the intention of
placing planning on a higher pedestal and of
exposing the process to some political
involvement at the national level. However, one of
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the most important objectives that everybody
shares is trying to rebuild trust in the planning
system among the wider public: we will not get
early, upfront, active involvement if trust is not
rebuilt. Some people feel that the process for the
national planning framework is undermining the
building of trust.

document and will be more abstract than local
development plans. There has been a general
difficulty in engaging people with more abstract
ideas. There is the risk of ending up with a
document that is an aggregate of many different
agendas and concerns and that is almost
impossible to implement.

Do you share that concern? Do you think that
individuals will think that their elected MSPs
should have a vote to approve or reject the
framework, rather than ministers merely having to
have regard to what elected politicians say? Is
there a need for a process outside Parliament?
Believe it or not, not everybody in Scotland places
more trust in politicians than they do in the
planning system. Do we need not just a
consultation exercise, but a formal process of
examining the framework document in public?

We need to get the consultation, scrutiny and
approval process for the national planning
framework, as for other policy making, right for
that level, to ensure that the framework can be
implemented and to avoid it becoming an area
where we have a discussion with only relatively
banal statements made. For any of this to have
value, it has to be able to make a difference on the
ground.

Professor Lloyd: That is an awkward question.
I welcome the greater visibility of the planning
system represented by the white paper,
“Modernising the Planning Process”, and the bill. I
welcome the challenge that has been issued, but if
the system is going to work, there will have to be a
culture change. That sounds like a bit of a cliché,
but effecting such a change is a challenge to
everybody from members of the public in
neighbourhoods and communities, to elected
members, political activists, planning officers, local
authorities and developers. We have to elevate
people’s engagement with and understanding of
the planning system. That challenge has
bedevilled planning practice for a number of years,
because, as you said, not many people trust it.
The challenge is to find ways in which we can sell
the importance of the planning system. Therefore,
we must consider the type of society and
community that we have. It is not enough simply to
say that everyone will understand what planning is
about. We have to repackage it and sell it in a
much more innovative way.
Professor Prior: There is generally an issue
about how the planning system is organised and
about ownership of the policy at a national,
strategic or local level. A key issue is who will be
responsible for implementing a national framework
or some other level of plan. We need to get the
engagement and consultation right at each level.
We might take a symmetrical approach and say
that what is good for the development plan should
be good for the national planning framework. The
rationale is that the approach to the development
plan should be the same as the approach to the
national planning framework.
There is also an asymmetrical argument that the
development plan and the national planning
framework are different documents, with different
levels of fitness for purpose. As I understand it, the
framework is not intended to be a site-specific

There will always be debate as to whether the
framework should be approved by Parliament,
whether Parliament should be consulted on it and
to what extent we can have meaningful local
consultation on a Scotland-wide document. It is
hard to identify how best to do that. The way set
out in the bill is broadly appropriate. There will
need to be more guidance and perhaps even
secondary legislation on how the consultation and
approval process will work.
National planning framework 2 has evolved from
national planning framework 1 and, no doubt,
national planning framework 3 will be a further
evolution. We are all finding our way, but we are
broadly heading in the right direction.
Patrick Harvie: Are you able to give us any
information about how decisions have been made
in other jurisdictions? Where there has been a
formal public examination, has that process been
successful?
Professor Lloyd: Our understanding is that
equivalent national planning frameworks tend to
be non-statutory, so we are taking a bold and
innovative step forward in Scotland.
Christine Grahame: My question returns to the
40 days for parliamentary scrutiny. You referred to
scrutiny by a committee, but I have written down
four committees, for a start, that might want a
substantial input: this committee, the Enterprise
and Culture Committee, the Local Government
and Transport Committee and the Environment
and Rural Development Committee. It seems to
me that, if you are drawing up a document that
has a 20-year vision and that impacts on all those
areas, 40 days will be insufficient time for the
Parliament to give it due regard, although we
realise that it can be reviewed. Could you
comment on that? I know that Patrick Harvie
raised the issue at a previous meeting. We have
40-day scrutiny for less substantial documents
than the national planning framework, and we
want it to have some security and validity.
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Professor Lloyd: That is the characteristic that
bedevils planning; it affects everything. It is the
form of governance that covers every square inch
of Scotland—and indeed, under the Planning etc
(Scotland) Bill, goes 12 miles beyond that into
territorial waters. Planning affects everything and
is influenced by other things, and the Parliament
must assert leadership by making one lead
committee take control of the matter and robustly
take forward the thinking on the national planning
framework.
Christine Grahame: I follow that. Having a lead
committee is not a problem, but the question is
how the other committees could feed in their views
to the lead committee in that timescale. Let us
suppose that the Communities Committee was the
lead committee. Each of the other committees
might appoint a reporter, but that might not be
enough. For example, when we are the lead
committee on a bill, we find the Finance
Committee’s comments invaluable, but it needs
plenty of time to consider the financial aspects of a
bill. In this case, the 40-day timescale is a bit
headlong, given how substantially the Planning etc
(Scotland) Bill affects other committees. You could
pick pretty well any of those other committees to
be the lead committee.
The Convener: I should point out, for
clarification, that it will be Parliament that decides
the lead committee.
Christine Grahame: I agree.
The Convener: I think that our witnesses have
explained their position.
Christine Grahame: I am seeking their views to
assist Parliament, because it will be on the record
that 40 days is the timescale set out in the bill and
that I am expressing concerns that I believe might
be reflected by other committees. Others may not
share my concerns, but I think that they will, so I
am asking the witnesses to put their views on the
record, so that when Parliament is considering the
matter, or when the Procedures Committee is
looking at it, other members will have some
guidance.
The Convener: Do you have anything further to
add, gentlemen?
Professor Prior: I would like to add briefly to
what Greg Lloyd said. He alluded to an issue that
runs throughout the modernisation of the planning
system: the quest for speed and efficiency to get
policies up and running and approved, while
ensuring effective inclusion and participation. That
thread runs through all levels of planning policy.
Getting involvement and consultation right at
earlier stages gives scrutiny bodies some
assurance that the documents that they are
receiving have been subject to wide consultation.
If many views have been expressed, all the
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committees involved would be able to take that
into account, but that emphasises effectively frontloading the preparation process. That brings us
back to our earlier discussion about how you
engage effectively with communities on a
document at the level of the national planning
framework. One way of trying to square the circle
of the 40-day timescale and the need for effective
scrutiny is to ensure that when a document comes
before parliamentarians there has already been a
thorough debate about it in the public domain and
that the parliamentarians are familiar with that
debate.
Christine Grahame: So, that means that 40
days is all right, does it?
Professor Prior: And 40 nights. [Laughter.]
Cathie Craigie: I am sure that, if MSPs are
trying to encourage public involvement in the
process, they will put a lot more than 40 days and
40 nights into making themselves aware of what
will be included in such an important document.
I will move on to development plans. The bill
proposes replacing the current two-tier system of
plans with a system of strategic development
plans and local development plans. Will that help
to achieve the objective of making the planning
system fit for purpose?
11:00
Professor Prior: In the 1990s, I did some
research for the former Scottish Office as part of a
review of the existing development plan system.
As you are aware, it is one thing to put in place a
legislative framework, but another to ensure that
plans are prepared speedily and kept up to date.
The Executive proposes a new type of strategic
plan that will be limited to city regions, with local
development plans for the whole country. The aim
is partly to cut down on the amount of work that is
done on preparing strategic plans and, more
fundamentally, to put in place plans that may be
less comprehensive, ambitious and detailed, but
that will be more focused, visionary and
concentrated on what matters. That more limited
but clearly focused agenda should assist planning
authorities in the speedier preparation of plans
and in keeping them up to date.
One challenge will be how the plans are
prepared and kept up to date; another will be the
political priority of the plans and the resources that
are available. In the past 30 years, we have had a
relatively poor history with plans—they have not
been speedily prepared and, in many cases, they
have not been kept up to date. However, that
cannot be changed purely through planning
legislation; we need to put in place the processes,
resources and priorities so that we get the plans in
place and ensure that they have a role in
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managing development. In practice, the existing
plans have not worked because of several factors.
The Executive’s approach to modernisation
through the bill is to put in place statutory
requirements that are backed up by potential
sanctions. The Executive is not simply throwing its
weight around—although that could be one
interpretation; it is making it clear to planning
authorities that the plans are absolutely crucial to
the planning system. If targets are set, behaviour
will be amended to meet them. One reason why
plans have, in the past, been given less weight is
that the priority has been speedy decisions on
individual planning applications. Local authorities
may argue that they have not had sufficient
resources to treat the two matters equally.
The bill lays down a big challenge to planning
authorities to ensure that the development plans
are prepared speedily and kept up to date to help
ensure that most, if not all, development decisions
are in accordance with the plan. The system will
break down and issues about the third-party right
of appeal will resurface if decisions are seen not to
be in accordance with development plans. There
is still a bit of work to be done, part of which is
encouraging a culture change, to put in place
arrangements that will deliver speedily prepared
plans, but I am not sure that the bill could go much
further than it does already.
Professor Lloyd: I endorse that entirely. Last
year’s planning white paper stated clearly that
although we have a plan-led system, we need to
put in place a plan-led system that works and that
is responsive to modern conditions. By
distinguishing between strategic and local
development plans and by opening up the
opportunities for different interests to engage, we
are perhaps stepping down the right road.
Cathie Craigie: The plans will have a five-year
lifespan and will require resources. Can local
government deliver them?
Professor Prior: I am probably not the best
person to answer that question. The plans will be
a statutory requirement, partly to try to change
behaviour locally. Clearly, it will be for local
authorities to manage the resources that are
available to them. There are some issues around
the resource implications of all the changes in the
bill. As you will be aware, the background
documentation to the bill tries to put some figures
on that.
One of two things needs to happen. Either
additional resources need to be made available in
terms of people and skills or existing resources
need to be deployed more effectively. If existing
resources are to be deployed more towards
preparing and keeping plans up to date, they are
obviously going to be removed from some other
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area of planning activity. Given that I have a
vested interest in educating and recruiting
planners, you would expect me to say that we
need a lot more planners in the system.
Cathie Craigie: One of my colleagues will ask
you about that in more detail later.
It appears to me that the professionals—
planners—will have to be much more focused as a
result of the bill. In my experience, a local plan can
be tomes of paper that do not mean much to the
ordinary man and woman in the street. The people
who involve themselves in that process seem to
be professional planners, retired professional
planners, anoraks or people who have a
development on their doorstep. The hope is that
the bill will get people more involved. Do you think
that reducing the size and complexity of the plan
will help to do that?
Professor Prior: I do. Previous research that I
and others have been involved in has indicated
clearly that one of the reasons why plans take a
long time to prepare is that they are grappling with
a dynamic, changing context—as Greg Lloyd said
earlier. There is also an expectation that the plan
should anticipate every development eventuality
so that there will be a policy in place to deal with it.
There is a fear of adopting a document that might
have gaps in it. We need to move away from that
search for spurious comprehensiveness, which
leads to documents of the length and detail that
you describe. They are difficult enough for people
like me to read, never mind people who are not
familiar with planning terminology.
The bill and the white paper that lies behind it
indicate that the new plans are not simply local
plans and structure plans by another name, but
are meant to be entirely different types of plans. In
order for that to be the case, there will have to be
a raft of planning guidance and good practice
advice. Further, people who have spent their
professional careers preparing plans in a particular
way will have to be retrained. There is no reason
why that cannot be done. We were here 30 years
ago when we launched the current system. At that
time, we had a raft of people who were used to
preparing the development plans of an earlier era.
The task is doable. However, for the new plans to
be more useful, they need to be more focused and
strategic—with a large and a small s. They need to
be managed so that they can deliver something
useful in a reasonable timescale and they need to
be documents that people of all persuasions will
see as useful and relevant and that they will,
therefore, want to read and have a say on. That
means that they need to do something that the
plans have not been good at doing so far, which is
communicating the importance of land use
planning matters to everyone’s everyday lives.
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The response to local plan and structure plan
consultation exercises is often low. It is wrong to
assume, however, that that is because people are
not interested. There is a lot of evidence that
people are interested in environmental issues that
affect them. However, the content of the plans and
how that content is expressed can often be a
barrier to people’s participation. The bill sets out
the framework for that—it gives us the skeleton—
but the skin and the organs have to be spelled out
in guidance and advice in a way that ensures that
the Executive’s objectives are delivered.
Professor Lloyd: There has to be a behavioural
shift in how the plans are prepared. Plans should
be much more sensitive to what is happening in
different localities. They should be more iterative
and evidence based, so that if circumstances
change the process is more sensitised, rather than
stop-start as it is at the moment. That would be
welcome.
Cathie Craigie: You mentioned the need to
move at the pace at which business and so on is
moving. What role do you envisage for the action
programmes that are part of the bill in ensuring
that the policies contained within development
plans are implemented?
Professor Lloyd: The action plans are an
important step forward. Development plans tend to
be all things to all people and tend not to focus on
where change is expected or, indeed, needed. In
many areas, planning authorities, working with
developers, know exactly what will be coming up.
The action plans allow for attention, resources and
energy to be devoted to where that change is
expected, to manage it and to ensure that it is
delivered; the latter is another theme running
through this modern system. I welcome the
emphasis on action plans.
Professor Prior: They are a key implementation
mechanism. There has always been an
expectation—even in the current development
plans—that the plans would include a statement
about proposals, what will happen when and how
much they will cost. There has never been any
certainty that all the other agencies that the plan
relies on to achieve its objectives are signed up to
it. My understanding is that the action programme
will be a statement of intent not just from the
planning authority but from the other key agencies
that participate in the process and that commit
resources to it. It is crucial in that respect.
Cathie Craigie: We all know about the delays in
approving local plans and that we can find
ourselves bogged down in objections. The council
considers them for months or even years; they go
to the Scottish ministers; and it appears to some
people that they sit on ministers’ desks for a long
period. Will increasing the opportunity to involve
local people in the preparation of plans help to
reduce the likelihood of objections?
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Professor Prior: There has always been an
aspiration in the planning system to produce
policies and make decisions that take account of
public views. Since the 1960s, the system has
included a statutory requirement to involve the
public in the preparation of development plans.
Behind that is the assumption—which is probably
not borne out in practice—that the more you
involve people in the process, the more likely they
are to be happy with the outcome. That
assumption is derived from the report of the
Skeffington committee in 1969. In practice, the
evidence is that the more you involve people and
raise awareness, the more likely it is that there will
be people who will look at the document, find
something they do not like and complain about it.
We should be under no illusion that involving
people in the planning process is necessarily a
means of avoiding difficulties later on.
In the white paper and in the bill, there is an
attempt to front-load community engagement to
focus more on shaping the plan and to put in place
arrangements that discourage local authorities
from making decisions contrary to the
development plan. It is around issues such as that
that people get concerned. Planning is a system
that intervenes in private property rights; therefore,
we will always have to address issues to do with
what is in the public interest and what is in the
private interest. I doubt that we will ever put in
place arrangements that avoid people feeling that
their private property rights have been
compromised—that is always a risk, and we
should not be naive about it. Therefore, if we want
to involve more people in the process, to make it
more inclusive and participative and to give people
more chance to shape the plan, we must be
prepared for the fact that they may not agree with
the planners’ or politicians’ views. The challenge
for us is to resolve such issues throughout the
process of plan making.
11:15
Professor Lloyd: It is important for society that
we explain what the planning system does for all
of us and how it can improve our quality of life.
Our sad experience is that, over time, public
engagement with planning has deteriorated to the
point that it is mainly reactionary and people enter
the process with an anti sort of attitude. We must
work hard not only to front-load the system, but to
be much more positive and to encourage positive
engagement with planning. After all, the
development plans set out visions for different
localities, and we should all be part of that.
The Convener: Christine Grahame has a
specific question on development plans.
Christine Grahame: I think that I am the next
member to ask questions. May I pop it in then?
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The Convener: No, you are not. Patrick Harvie
has the next set of questions.
Christine Grahame: Oh. I want to ask about
section 7.
The Convener: In that case, I will let Euan
Robson in at this point.
Euan Robson (Roxburgh and Berwickshire)
(LD): What does the panel see as being the main
purpose of the strategic development plans, and
how do they relate to the other two types of plan?
Professor Prior: There is always a question
about developments that cross local authority
boundaries as a consequence of development
pressures in and around towns and cities. The
issues arising from development cannot always be
ring fenced within a municipal boundary, so a way
must be found to resolve those issues. The
Executive’s view is that such issues are likely to
arise mainly around cities, hence the need for city
region plans and strategic development plans.
That is one issue.
The other issue is the need to grapple with the
development pressures around our main cities and
city regions and to put in place a strategic
framework that addresses the difficult questions
about how much land we need for development
and how that development should be spatially
distributed. It is not always possible for Midlothian
Council to make those decisions, for example, as
some of the pressures on development in
Midlothian arise from the fact that it adjoins
Edinburgh. The situation is similar for the districts
that surround Glasgow. It is important to address
the issues of city regions and to put in place a
strategic framework that takes a long-term view
and helps to provide a context for the way in which
local decisions should be made.
Strategic development plans around cities will
provide a framework for local authorities to decide,
for example, where the boundary of the green belt
should be and where specific housing sites should
be developed. They will provide the context. In
setting out that vision for city regions, the strategic
development plans are reliant on the local
development plans and day-to-day decisions on
planning applications. The city regions themselves
will play a key role in determining what the
national planning framework will be about. We
need some level of strategic spatial planning to
manage growth at the city region level, to help us
to implement the national planning framework.
That is the hierarchy and how the plans relate to
each other in both a top-down and a bottom-up
way.
Euan Robson: I advance the proposition—with
which I do not necessarily agree—that that is a
recipe for argument and conflict. If an additional
authority is created and the component authorities
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do not agree, how will matters be resolved? How
can one impose a decision that is made at one
level at another level? What happens when
boundaries are proposed outwith the strategic
planning authority area? Do you see those issues
as a problem, or do you think that the Executive
and the wider planning community are able to
cope with those potential difficulties?
Professor Prior: I will give two quick responses
because Greg Lloyd will have something to say.
On the first part of your question, as the bill is
formulated, strategic development plans will cover
the boundaries of several authorities, so it will be
important for authorities to work together to
produce a common strategy. That has been the
practice with old-style structure plans, so it is not
beyond the bounds of reason to think that one of
the ways in which we will avoid political conflicts,
at least, is to ensure that the constituent
authorities are signed up to that.
Under the bill, ministers will take powers to
determine which authorities will make up a city
region. That will be crucial. One can think of
issues that might affect the city region of
Edinburgh if the Fife Council area was not
included in it or vice versa. Important
considerations in resolving some of the issues that
affect people who live outside a city region are
who participates in the making of the plan, how big
an area it should cover and, within that, what its
boundary should be. Setting the boundary of the
strategic development plan should ensure that the
impacts of city development are properly managed
in the widest possible area.
Part of the difficulty with the 17 structure plans is
that their boundaries are too parochially drawn,
which means that the wider issues—such as the
impact of developments across the Forth and
Clyde estuaries—are not grappled with. The
Executive accepts that some of our structure plan
areas are too small. One could argue that there
was a clearer rationale for structure plan
boundaries under the previous local government
system, when they were much more clearly
focused on regional authority areas. The abolition
of the regions and the restructuring of local
government have been to the detriment of
strategic planning, so I welcome the Executive’s
attempt to address that in the bill. To tackle the
problems that lie behind your question, it will be
necessary to get right the shape of the city regions
and to obtain the political commitment to delivering
the plans across city regions.
Euan Robson: Why have boundaries at all?
What will happen to an authority that is
sandwiched between two city regions?
Professor Prior: Greg Lloyd will get me out of
answering that.
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Professor Lloyd: That is an important question
because one of the problems with the 17 structure
plans, six of which are prepared jointly, is that they
do not reflect functional travel-to-work relations,
commuting flows and other journey-to-work
issues. They also fail to reflect where people go
shopping or go out for an evening. The strategic
development plans offer an opportunity to redefine
that.
There is a parallel set of evidence on city
regions and city region planning, in relation to
which boundaries are an issue. In my head, there
is a very strong case for saying that boundaries
are not necessary. We could just have sound,
robust joint working. Once a boundary has been
drawn, some activities are in and some are out
and when change comes, there is the potential for
conflict. One could make an intellectual argument
for creating virtual city regions, which to my simple
mind would avoid the problems that are caused by
local authority boundary changes and so on.
For me, the main point is that we must explain
exactly what we mean by the city regions and
back that up in the strategic development plans,
because many people might feel threatened by the
thought of creating an additional level of
bureaucracy—that is not the intention—and a new
identity. Your idea could be interesting.
Professor Prior: I do not entirely agree with
what Greg Lloyd has said about boundaries, but
we are academics, so we are meant to disagree
from time to time. Boundaries give certainty about
the area to which a policy applies and investors
and communities need to know that. If a strategic
development plan contains a restriction, people
need to know where the boundary is and in which
area the restriction applies. The committee has
had interesting discussions about the green belt.
That is an example of a context in which it is
important to know where the boundary is and in
which area there are restrictions. With some
policies, the absence of a clear boundary creates
uncertainty and potential blight. A boundary is a
pragmatic device; it does not conflict with Greg
Lloyd’s general aspirations. If we are to have
territorial policies, unless they apply to the whole
country, people will want to know whether a
boundary affects them.
Patrick Harvie: As you heard, I have the next
lot of questions.
The Executive has still to explain how the
proposed hierarchy of developments will work and
what will fall into which category. In general,
should a strict mechanical and formulaic approach
be taken? Will there be room to make case-bycase judgments about whether a development is
major or local, for example?
Professor Lloyd: Further guidance will be
produced in due course. I welcome the hierarchy,
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because it demonstrates sensitivity to the types of
development that arise. It will also allow much
more sensible allocation of resource within
planning authorities, so that major developments
may be accorded greater effort and attention,
because their impacts could be more significant or
more controversial or might have to be explained
more substantially. At the minor end, we could
relieve pressures on the development authority, so
that it is able to dedicate its attention elsewhere.
The proposal is an important step forward and
could represent very good management of the
planning regulatory arm. It could work sensibly.
I am not starry-eyed enough not to recognise
that the boundaries will be blurred—something
that is local might be considered to be major or
vice versa—but that could come out in the wash
and could be articulated later. As a general
principle, the proposal is a major step forward.
Patrick Harvie: Are you comfortable with the
suggested approach, which is that the number of
houses could determine whether a development is
major? Is that the right approach? That might give
a developer an incentive to squeeze in a few extra
houses so that a development is treated at the
next tier up and there are guarantees about
timescales, processes and so on.
Professor Prior: Greg Lloyd is the economist; I
am not sure whether such an approach would
influence developer behaviour. Developers want
the best return from developing land. I am not sure
whether they would add five or 10 houses just to
get out of one regime and into another. That might
happen at the margins, but I do not think that it will
be a big factor.
I think—although I stand to be corrected—that
either the bill or the explanatory notes say that
there might be scope to vary the boundaries
between major and local developments in different
parts of the country. What is minor or local around
Edinburgh might be different if it were around
Inverness, for example. There might be questions
of scale and context. I understand that scope for
sensitivity exists; that will be a matter for
secondary legislation, such as regulations.
I support Greg Lloyd’s view that the hierarchy is
long overdue. Planning legislation and procedure
say that all planning applications of whatever scale
or complexity are broadly to be treated in the
same way. The bill recognises that, in reality, that
cannot happen.
Patrick Harvie: Sure.
Professor Prior: The hierarchy will also
address a problem. Evidence shows that planning
authorities that are good at meeting or getting
close to meeting performance targets on dealing
with all planning applications are good at dealing
with the minor stuff, such as householder
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applications, with the consequence that the major
stuff suffers. The proposal could help us to ensure
that, at different levels, the right procedures are in
place to ensure that we allocate priority and
resources where they are most needed.
11:30
Patrick Harvie: Is the difference in how major
applications will be treated more about giving
developers assurances, or does it cut both ways,
and it is about communities and their sense of how
proposals impact on them? Is it about giving
additional time—if that is necessary—to get
people on board and to make the case for
something, as opposed to having a strict process
that will result in a decision by a certain time?
Professor Lloyd: There are different aspects of
the matter. For major developments, talking to the
developer up front and more openly might
encourage more partnership and understanding
on both sides, which might be a way of avoiding
difficulties later on. Talking about delivery
timetables is also to be welcomed because that
will introduce greater certainty to the process.
Members of the public and different communities
will always have an opportunity to inform strategic
or local plans. Their views form the basis on which
the local authority will discuss matters with
developers. However, the system will be opened
up rather more.
Patrick Harvie: Those are positive remarks, but
we all know that, in reality, many people will not
have become involved in discussions about a plan
or will not have lived in the area when a plan was
being developed, but will react—positively or
negatively, depending on the circumstances—
when a specific proposal is made. Should the
treatment of the more major developments take
into account a community’s needs and the ways in
which it can become involved rather than only the
developer’s need to have assurances about
issues?
Professor Prior: That is an example of where
the Executive is trying to square the circle in
respect of speed versus engagement. One reason
why major development applications often take
months—if not years—to resolve is that issues
emerge only once the application has been
received. Therefore, developers face much
uncertainty about the objections that could emerge
and the authority’s views and then face amending
their plans in response to issues that are raised by
elected representatives and local communities—
that will happen after neighbours have been
notified, for example. There is then no requirement
to renotify, so things will be changed and people
will not know what is going on.
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The Executive is trying to address matters by
front-loading the process and putting more
responsibility for community engagement on the
developer than on the authority, which requires a
mechanism to ensure that such engagement has
been thorough and effective. As a result, when the
developer submits an application, they should
have a good sense of what the local issues are
likely to be, and they will have had a chance to
amend—or
perhaps
even
withdraw—their
proposals before submitting the application. When
the authority receives the application, it will know
what local issues have been raised. Therefore, the
time that it takes to resolve all the issues once the
application has been made should be collapsed.
That gets to the heart of what the modernisation
is about—it is about involving people, but it also
aims to deliver certainty for developers. Clearly,
the proof of the pudding will be in the eating and
how the process works in practice. However, I
welcome the approach, which is an interesting and
challenging way of dealing with matters.
Professor Lloyd: That is another aspect of the
culture change that lies behind the bill.
Patrick Harvie: Finally, I want to ask about the
other end of the spectrum—minor developments
and the idea of extending permitted development
rights. Do you have views on whether or how that
should be done? How might such an extension be
perceived?
Professor Prior: I should say that I am leading
for the Executive research for the review of the
Town and Country Planning (General Permitted
Development) (Scotland) Order 1992 and
householder applications. It is still at an early
stage.
Such minor issues can be dealt with by a variety
of means. Conflicts are involved, but one way of
speeding things up and of reducing the pressures
on local authorities so that they can concentrate
on bigger applications is by extending permitted
development rights and, therefore, reducing the
number of applications. I am well aware that
extending permitted development rights will
remove neighbour notification rights—that is a
challenge with which my team and I must deal. I
am being guided by the Executive, which is
looking for innovative, creative ways of dealing
with that challenge. The research is under way,
and it will progress as the bill is debated.
I can say little more at this stage. We are doing
quite a lot of statistical analysis and are inviting
views from a wide range of bodies. I can advise
the committee more about that later on.
Patrick Harvie: I will not demand that you start
disclosing things that you cannot disclose, but I
end by expressing my hope that you are all talking
microrenewables.
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Professor Prior: It has been made clear to us
that that is an issue that needs to be addressed.
Mr Home Robertson: Still on the theme of
development management, will the proposals for
neighbour notification, preliminary consultation,
predetermination hearings and so on make the
planning system more accessible? I have one or
two specific questions on that but, more generally,
do you think that the Executive is moving in the
right direction with those proposals?
Professor Lloyd: I think that it is moving in the
right direction. As Alan Prior said, an attempt is
being made to bring the efficiency aspirations
together with the inclusion aspirations. I can see
nothing in the bill that diminishes either of those
sets of aspirations. The bill contains an important
set of steps, which will allow for development to
proceed in the public interest. That, after all, is
what planning is about.
Professor Prior: I agree. The neighbour
notification process and the risks involved in that
will put a lot of pressure on local authorities and
one has to look for savings elsewhere in the
system if the process is not going to add to costs.
Mr Home Robertson: Do you know anything
about how neighbour notification systems work in
other parts of the United Kingdom and in other
countries? Are there any bright ideas that we
could pick up?
Professor Prior: I had the honour of conducting
research on that in the mid-1990s. Outside the
United Kingdom, the only country where there is a
comparable situation is Ireland. The British
planning system is a discretionary plan-led
system, which is very different from the more ruledriven systems that operate in mainland Europe.
When we conducted our research, we were
concerned about the risks that could be
associated with challenges later in the process if
things are not done correctly. At the moment, all
the risk lies with the applicant, first to identify
neighbours and secondly to ensure that they are
served notice. That entire risk will be transferred to
the local authority.
The view that we took, which the then Scottish
Office and later the Scottish Executive have not
supported, is that the risk could have been shared
between the applicant, who would have
responsibility for identifying who should be
notified, and the authority, which would do the
notification. In practice, even under the current
arrangements, when an official notice appears
through somebody’s letterbox bearing the local
authority’s name and in a standard format, people
believe that it has come from the authority,
whereas it has in fact come from the applicant.
By putting the responsibility for serving notice on
the authority, there would be less risk that people
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who should be notified are not being notified.
There are still in the system risks to the authority
when it comes to people potentially being missed
off the notification list; for example, because there
might not be an up-to-date valuation register.
There are still difficulties and notification is
important. Other elements, such as the seeking of
views on major contentious applications before
decisions are made, are welcome. Hearings also
provide a good way forward because they will
ensure that people get the opportunity to have
their say before the decision is made. To return to
my earlier point, that does not necessarily mean
that everybody will simply live with the outcome.
Many people want to participate in decisions and
not just in the process. At some stage,
unfortunately, representative democracy kicks in.
Mr Home Robertson: Yes. Do you really think
that pre-application consultation will strengthen
public consultation, or will it just involve the usual
suspects?
Professor Prior: There is a risk that
consultation will just involve the usual suspects.
The inclusion agenda will be a challenge for
planning authorities in involving people in making
plans, and for developers in involving people in
pre-application consultations.
An interesting innovation in England—which is
not being adopted in Scotland, but which might be
worth considering—is the statement of community
involvement, which requires local authorities to
spell out their strategy for involving communities
not only in preparing plans, but in planning
decisions. The modernisation white paper’s
approach was to focus on involving people in
making plans through notifying them that it was in
the development plan scheme. There might be
room for manoeuvre to extend that to the whole
approach to involving communities in planning.
That could enable local authorities to think about
the best way of ensuring that communities that
have traditionally been excluded, for whatever
reason, have a chance to participate.
Earlier research on who gets involved at the
planning stage illustrated that it is difficult to
involve certain groups, so we need to develop
more creative and innovative ways of doing that.
One way would be to have a pre-application
process, but that could be hit or miss because
some developers and their consultants would be
creative and innovative, while others would not.
My wish would be to ensure consistency because I
have a slight concern about that as matters are
currently framed.
Professor Lloyd: There is no disadvantage in
promoting good practice among developers of
different types to encourage them to engage with
communities. That would be a welcome step. For
example, the telecommunications sector engages
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with communities by talking to them to find out
where there are sensitivities. Perhaps that good
practice could be extended.
Mr Home Robertson: That would effectively be
another stage in the process. What would that do
to the workload of planning authorities? Some
planning authorities are under a lot of pressure
and have difficulty keeping to timetables. Would
that get worse or would greater engagement with
communities speed things up?
Professor Prior: There are at least two ways to
look at the matter. One is to say that there would
be a lot of additionality but not enough people to
do the job, so we would need many more
planners. I would not stand in the way of that
argument. Another way to address the matter,
which I think is the Executive’s view, is to say that
it might be broadly cost neutral if savings were
found elsewhere in the system by redeploying
people away from dealing with relatively minor and
inconsequential
applications.
If
planning
authorities dealt differently with minor planning
applications, there would be scope to release
resources and to redeploy appropriately retrained
people to deal with areas in which there is growth
in activity. However, that could be stretched only
so far. Local authorities will undoubtedly have their
own views on that.
There will be a need for additional resources. In
terms of the bill’s overall shape, the Executive is
clearly saying that there will be a need for more
resources at national level but that the bill’s impact
might be broadly cost neutral at local level, if other
things that are part of the modernisation agenda
also work. A cautious approach would be to say
that there may be a need for net additional
resources at the margins, given that local
authorities would be taking on tasks that might be
more work than the tasks that they would be giving
up.
Professor Lloyd: I will come in on that—I am
rather more pessimistic. I think that preparing the
new plans, keeping them up to date and dealing
with the new procedures will have a major impact
on local authorities. It is an aspect of the
modernisation agenda that we cannot bring in a
new, modern planning system and use old
institutions and mindsets to deliver it. We need a
major change, so I suspect that there will be a
transitional period as people adjust and take on
new jobs. I suspect that the resource costs will be
substantial, given that there is a shortage of
professional planners in the public sector and that
people must change. It is not an easy task.
Mr Home Robertson: I am afraid that you are
probably right. To return to having the earliest
possible public engagement, I am sure that I am
not alone in having constituency experience of a
situation in which an issue had been thoroughly
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thrashed out in the local plan consultation—or it
was thought that it had been—some years before.
A developer has come along, acquired land and
wanted to undertake development that was
included in the local plan following consultation,
but the entire local community has suddenly
thrown up its hands in horror and said that they did
not know anything about the plan. Objections have
come in at the application stage. How on earth can
we give people their say when the strategic
decisions are being taken? That, surely, is the big
question.
11:45
Professor Lloyd: That is a massive issue and a
cultural challenge, to be honest. Generally, people
tend to be constrained in their relationship with the
planning system; they tend to engage with it when
it affects them or when circumstances change, so
there is a negative aspect of the planning system.
Part of the challenge for us is to assert the
importance of land use planning to every
community in Scotland and to open up that
planning to political scrutiny at the national
planning framework level. We must be able to
demonstrate across the board the importance of
the new development plans, the openness of the
process and the opportunities for engagement by
individuals. We must get communities looking
forward rather than always backward in reaction to
proposals. We must all engage in—to use a
hackneyed phrase—the visioning.
The challenge for all of us is to translate the
importance of planning into terms that will be
accepted by the public. We cannot simply assume
that everyone is sitting there passively, waiting for
us to come along and say, “This is how important
planning is and this is what it’s about.” We live in a
deeply consumerist society and we perhaps need
to reflect that in how we present planning because
it is important—it is part of our fabric. That is
another major challenge.
Mr Home Robertson: My final question is on
the role of elected members in relation to
predetermination hearings. We have all seen
examples of elected members being put in difficult
positions. An elected member who is a local ward
councillor but who is also a member of a planning
committee can find himself or herself in the difficult
position of not being able to express a view on
behalf of the people who have elected him or her
about a proposed development in their ward. The
people in the ward do not understand why the
member has been gagged and feel that they are
not being represented. Surely people get angry
about that, but the elected member must be seen
to be impartial. Will the situation be even more
complicated if members are taking part in
predetermination hearings? What can Parliament
do to get round that problem?
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Professor Prior: There is already a lot of
practice around those hearings; we need to
identify how some issues are being addressed and
resolved. There are conflicts about the extent to
which a local member is both a policy maker and a
representative, so they can get into difficulties
such as Mr Home Robertson described. However,
predetermination hearings are not a completely
new development; they have been tried by several
authorities. We need to examine existing practice
and how problems are being addressed, if they
are being addressed. That information could be
disseminated and we could produce for elected
members guidance or amendments to codes of
conduct in order to ensure that things are done in
a way that avoids members getting themselves
into such situations. We need to do some research
to find out what is being done already.
Mr Home Robertson: It is not the members
who get themselves into such situations; rather,
the legislation does that when a proposed
development is controversial but the local member
is prevented from saying anything about it
because of the risk of planning decisions being
challenged as a result of their saying something
about the development beforehand. Can we find a
way of helping to avoid that sort of problem
through the bill?
Professor Lloyd: Part of the problem is that, at
the moment, planning issues are rarely discussed
in general debate. We do not see fruitful dialogue
about planning issues in local newspapers, nor do
we hear about what different communities expect
or aspire to. That dialogue just does not exist. We
have in that respect developed a secretive society,
such that when a proposal comes along and
issues are thrown up, the situation is suddenly
adversarial and sensitive and people take
polarised views.
That is not the case elsewhere. In parts of the
United States, for example, planning debates are
regularly covered in local newspapers and people
understand the issues that arise. I am even led to
believe that an award is given to the newspaper
that provides the best planning analysis. We need
to try to bring planning much more into the public
domain, so that we can impress on everyone how
important it is and allow issues to be addressed. If
a proposed development will create jobs and
inward investment and if we have a political
framework
and
framework
for
economic
development in Scotland that asserts the need for
greater economic development, we cannot have it
both ways and start snipping at the development.
We need to reconcile those attitudes.
Mr Home Robertson: I will resist the temptation
to comment on the Scottish press.
Christine Grahame: If I have seemed
preoccupied during some of the evidence, that is
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because I was trying to get my head round some
of the processes in relation to schemes of
delegation. I understand that the schemes relate
to local developments and minor issues such as
Velux windows and conservatories. If a local
authority decides to treat a proposal as a local
development, how could the community challenge
that? I heard what you said about proportionality,
but if a proposed major development—for
example, a plan to attach 1,000 houses to a
village in the Borders that has only about 100
houses—is to be treated as a local development,
how could the community challenge that? I cannot
see anything about that in the bill.
Professor Prior: One way to deal with that
would be to introduce consistency by determining
local developments and thresholds through
secondary legislation, such as development
orders, so that everybody would know that local
developments fall within certain limits and that a
development that falls outside them is a major
one. To leave that to the discretion of the
development plan would lead to difficulties at the
margins. People might assume that a deliberate
political decision had been made to treat
differently a development in a particular category.
We get into similar difficulties with departures
from the development plan. The policy
memorandum
uses the
term “significant
departure”, but the question is who decides
whether a departure is significant. One way to
avoid that issue would be to take the matter out of
the decision maker’s hands by producing
secondary legislation so that everybody would
know what a “significant departure” would be.
Another way to deal with the issue would be to
require development plans to spell out exactly
what they mean by significant, major and local
developments and to ensure that authorities stick
to that.
Christine Grahame: So we would allow
communities to challenge proposals at that stage,
if the definition was in the local development plan.
Professor Prior: Yes.
Christine Grahame: Fine. I want to put that
matter aside for a moment.
I have been trying to imagine a flow chart that
would show how the review and appeal system
will operate. I assume from the evidence that we
have heard that, if I want to install a Velux window,
that would go to the planning officer. If my
neighbours object to the window and do not like it
because it spoils the terrace and I want to appeal,
how does the process operate? To whom would I
go next?
Professor Prior: Minor developments would be
permitted. For local developments, the answer
depends on how the schemes of delegation are
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prepared—they are to be prepared by local
authorities but submitted to ministers.
Christine Grahame: Broadly, what is your
guidance on the matter?
Professor Prior: If a person is refused
permission for a local development by an officer
acting on behalf of the authority, or if somebody is
granted permission subject to conditions that they
believe to be restrictive, the right of appeal will be
to the elected members, who will review the
decision. If the person is not happy with the
outcome of that process, that is it.
Christine Grahame: There is no further appeal.
Professor Prior: There is not—unless the
person feels that there has been legal impropriety,
in which case they can go to the Court of Session.
Christine Grahame: That is the process for my
conservatory or Velux window. What about a local
builder who wants to put 30 houses in an area that
is designated for building in the local development
plan, but who is refused permission for whatever
reason? How would the flow chart look in that
case? I understand that the case would go first to
the planning committee.
Professor Prior: If the decision is not
delegated, it would be taken by the authority. Any
review would be done by central Government, at
ministerial level.
Christine Grahame: The case would be
referred to the Executive’s Development
Department and there would be a right of appeal
beyond that to the Court of Session.
Professor Prior: Yes, but only on legal
grounds.
Christine Grahame: So the appeal could relate
only to processes.
Professor Prior: Yes.
Christine Grahame: I have asked previously
whether the system will be standardised
throughout Scotland. I know that proposals have
still to be produced on that, but what is your view?
We do not want people in Midlothian to find that
East Lothian Council has different rules and
restrictions.
Professor Prior: There are two aspects to that.
One is whether the definitions of “major”, “local”
and “minor” will be the same everywhere. If they
are to be the same, that will be spelled out in
secondary legislation. The other aspect is what will
be delegated to officers. As I understand it, the
fairly minor local stuff will be delegated, but there
is scope in the delegation scheme for each
authority to act slightly differently by giving their
officers more or fewer delegated powers.
Currently, some councils delegate a lot of powers
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to their officers and others delegate none. One
way to avoid inconsistency and potential
unfairness is to ensure that the definitions of
“major”, “local” and “minor” are determined
nationally. The question would then be whether
schemes of delegation should conform to a norm. I
suspect that local authorities will want to decide
what powers to delegate to their officers and not
have ministers tell them to do it.
Christine Grahame: So we might have quite a
bit of variety.
Professor Prior: The schemes of delegation
are to be prepared by the authorities and
submitted to ministers. Therefore, ministers can
intervene if they are unhappy.
Professor Lloyd: The point about consistency
is important. In all the consultations leading up to
the modernisation of planning, the concern that
was expressed by communities, developers and
house builders was about there being
inconsistency. It is important that there is a solid
and robust attempt to create consistency,
openness and transparency in the procedures.
Christine Grahame: I chose the example of
Midlothian and East Lothian at random, but we
know that it is much harder to get building
warrants for certain things in Edinburgh than it is in
other parts of the country. We hear solicitors
saying that people have had to jump through
hoops to get building warrants in Edinburgh, but
people in other areas have not.
I turn to the matters that can be introduced in
appeal and review procedures. It is generally the
case that new materials cannot be introduced in
appeals, although the whole issue can be
reopened. However, there are exceptions. The bill
states that new materials cannot be introduced at
appeal unless:
“the matter could not have been raised before that time
… or … its not being raised before that time was a
consequence of exceptional circumstances.”

A community might have seen an application
being refused, but the developer might introduce
new material at the appeal stage. This goes back
to the third-party rights of communities.
Communities cannot be part of that appeal stage.
If new material is introduced as a “consequence of
exceptional circumstances” the community will
have no right to say anything about it. What is your
view of that?
Professor Prior: There has always been an
issue about the level playing field in rights of
challenge. Groups of people who are much more
articulate than I am will argue persuasively that
there should be a third-party right of appeal,
because the developer has the right of appeal.
One could interpret the way in which the Executive
has tried to deal with that as a means of levelling
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down the playing field, rather than levelling it up,
by restricting the grounds for appeal by the
developer. The Executive is restricting what the
developer can ask to be reviewed.
At present, if someone appealed a decision of
the planning authority to central Government and it
was dealt with by an inquiry reporter, there would
be a complete review of the whole decision and a
lot of new material could be brought in. Original
objectors would be notified so that they would
have a chance to make their views known either in
writing or in person. The revised arrangement
would fetter developers in what they can
challenge; they would ask for a review of either the
planning officer’s decision or of the planning
authority’s decision further up the chain. The
Executive is trying to bring into line the rights of
developers or applicants and the rights of third
parties, by reducing the rights of developers.
Christine Grahame: I hear what you are saying.
If the procedure has gone wrong, there should be
a right of review. Someone might go to the
ministers and have an appeal at the Court of
Session, but only on procedural grounds, not on
substance.
I may have misunderstood, but I think that
proposed new section 47A says that, in an appeal,
a party is not to raise a matter unless
“the matter could not have been raised before that time”—

which could mean anything—and unless
“its not being raised before that time was a consequence of
exceptional circumstances.”

I cannot think of examples, but that, too, could
mean pretty well anything. However, the proposed
new section does not seem to contain any right for
objectors. Does the section mean that objections
can be reopened?
12:00
Professor Lloyd: My reading is that it does not.
Christine Grahame: One can imagine good
advocates fitting a lot of stuff in there.
Professor Prior: The intention is to limit the
right of appeal to the substantive planning issues
that arose in the original decision—
Christine Grahame: I understand that but I can
see holes.
Professor Prior: To provide that no other
matter may be raised whatever the circumstances
might be a breach of natural justice, which could
lead to challenges in the courts. In some
circumstances, it may be appropriate to introduce
new material. However, from my reading of the
bill, that would be the exception rather than the
rule.
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I understand that the third parties that would
have a right to participate in any review of a
decision would be those who had originally
objected. However, to pick up on Christine
Grahame’s point, if new issues are raised, how
would we know that some people do not object
simply because those new issues have not yet
arisen?
Christine Grahame: Exactly. These points tie in
with points that I have raised before on section 7,
on variation of planning applications. If it is not
considered “substantial”, a variation can be agreed
between the applicant and the planning authority. I
am concerned about communities’ rights. Their
objections may have been rejected and plans may
have gone ahead, but they may then find that
there has been variation in the plan. The third
party has no right to challenge the definition of
“substantial” let alone challenge the variation itself.
I take on board what you have said about rigorous
consultation, but there seem to be problems here.
Professor Prior: There is a big grey area.
When a planning application is submitted, it
becomes a process of negotiation between the
applicant, the planning authority and any other
parties, including the statutory consultees. There
will always be scope for amendments to the
application, in order to deal with issues that
objectors or others have raised.
This question then arises: how big does a
variation have to be before it actually changes the
nature of an application? At the moment, a strict
reading of the law would be that minor
alterations—de minimis changes—do not require a
fresh application but substantial changes do.
When the original application was submitted,
people would have been notified and given the
chance to look at the plans and make known their
views,
but
if
the
application
changes
fundamentally thereafter it is actually a different
application. That is the rhetoric of the process.
What do we mean by “substantial” and who
decides that?
Christine Grahame: Can you tell me the
answer?
Professor Prior: The answer will vary. I am not
sure that one definition could be applicable in all
cases. It is a difficult question. How do we deal
with such issues as we seek to avoid the need for
additional rights of challenge—a third-party right of
appeal, for example—and as we seek to ensure
community engagement that is more effective,
more transparent and more involving? I do not
know the answer.
Christine Grahame: Could there be a
procedural route for a third party to challenge the
meaning of “substantial” in some forum and for an
independent decision to be made? At the moment,
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the applicant and the planning authority can simply
agree and no one else can challenge that
agreement. What can people do? Can they go to
judicial review?
Professor Lloyd: There is a step before that.
Development pressures, circumstances and
conditions vary considerably across Scotland.
Each local authority has to be sensitive to that and
the onus is on local communities to be aware of
differences and interpretations.
Christine Grahame: You are not answering my
question; I am asking about the procedures that
are in place. As a member of my community, I
might find out that developers are being allowed to
do something different from the original plan. The
planning authority might have agreed to the
change and the community might have been told
that it is not substantial and is being allowed. If I
think that the change is substantial, will I have any
way to challenge the decision? It would be useful
to have a definition of “substantial” so that there
are no grey areas. There is no problem with
simple cases of minor and major changes, but
what about those at the margins? Where do we
draw the line and who will challenge the decision if
it is in the interests of both the planning authority
and the applicant? I am looking for a procedure. Is
it judicial review or should we have another
procedure through which people can raise
objections?
Professor Prior: I am not a lawyer. I
understand that you will take evidence from the
Law Society of Scotland at a later date; it might be
useful to put the question then. My understanding
is that judicial review is about whether a local
authority followed the process properly and made
a decision based on all the relevant planning
considerations. One characteristic of the statutory
planning system is that there is always scope for
discretion in what we mean by “significant” and
“substantial”. There is an assumption that the
decision maker—that is, the minister or the local
authority—will act in the best interests of the public
as a whole. That has been the system from 1946
to the present day. One might argue that we have
a more jaundiced view about such matters than
we had in 1946.
Under the bill, it will be left to local decision
makers to make decisions when there have been
changes at the margins. That is in the nature of
the British approach to planning. Strictly speaking,
as I said, the planning authority should determine
the planning application that is submitted to it. If, in
the process of negotiation, it becomes a different
application, it should be withdrawn, a new one
should be submitted and the process should start
again.
Christine Grahame: Thank you. I will leave it
there and put further questions to the lawyers.

2864

The Convener: I move on to the end of part 3,
which includes the changes that the Executive
proposes around planning permission in principle,
planning obligations and good neighbour
agreements. A number of my colleagues have
highlighted the need for the reform of the planning
process to build communities’ confidence, so that
people believe that the system is open and
transparent and that community interests are
considered in the decision-making process. Do
you believe that the changes will do that?
Professor Prior: There has been a lot of
concern about those matters in the planning
profession. The bill contains some significant
steps forward. At present, as the policy
memorandum
explains,
outline
planning
permission can be granted subject to a set of
reserved matters, and no formal application or
public notice is required. That system will be
replaced by a formal requirement for planning
permission in principle—applications will go
through the normal planning processes. At
present, reserved matters can be quite substantial;
for example, they might involve the number of
houses, how high they are and what they look like.
Under the new system that is proposed in the
bill, there will be no scope for decisions to involve
only a dialogue between the planning authority
and the developer. The system of outline
permission and the grey areas around it will be
replaced by a transparent system of planning
permission in principle. If such permission is
granted, a full and detailed planning application
will be required later on, with all the attendant
safeguards and transparency. That is a significant
step forward.
Until now, planning agreements and obligations
have been largely a matter between the planning
authority and the developer, and others have been
excluded from the process. Planning agreements
are voluntary and they are made—often in
response to the concerns of the local community—
to address issues that cannot be addressed in
planning conditions, but the developer can come
along later and ask for the agreement to be varied
or discharged without involvement from anyone
else. The bill seeks to address concerns about
that by making the process clear. That represents
a significant step forward.
An issue of concern to developers is that they
feel that they are at the mercy of the planning
authority. When the authority is concerned about
an issue that can only be resolved through a
planning agreement, developers cannot get their
planning approval until the agreement is made.
According to developers, the authority can, for
whatever reason, delay, and they have no right of
appeal. The two-month timescale—or whatever it
is—becomes irrelevant. The bill would make non-
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determination and non-resolution of such matters
grounds for appeal, so there are benefits for
developers. The bill addresses some key concerns
in a number of areas.

tackle immediate breaches that cause harm to
communities. My view is that, fundamentally, the
provisions are more about priorities and resources
than powers, because the powers already exist.

Professor Lloyd: I agree with that. The bill tries
to realise efficiencies in the system while opening
it up to create greater confidence and
transparency. Those are important steps in trying
to bring the two sides together.

The Convener: Does enforcement need to be
done by planners, or could some of it be tackled
by other people who work in planning departments
in local authorities? Is there sometimes reluctance
in planning authorities because planners want to
do everything? I am not saying that they should
not try to do everything, but is there a need in the
profession for planners to say, “Although there are
certain things that we have to do and want to do,
and those are our priorities, we accept that other
people can do this job and we can work in
partnership with them to ensure that everything to
which we aspire happens”? Enforcement might be
one of those areas.

The Convener: I do not think that there has
never been willingness in local authorities to
enforce planning conditions, but local communities
have said to me that planning conditions are
sometimes not worth the paper that they are
written on, because nobody enforces them or
checks that they have been adhered to.
Sometimes, people would rather have some pretty
detailed and limited conditions than a whole raft
that nobody pays attention to. Will the bill get that
balance right?
Professor
Lloyd:
The
emphasis
on
enforcement and demonstrating that decisions
have been taken and are being carried out in the
public interest is a major step forward. Research
over the years has shown that enforcement is the
weak link in the planning system. The bill
recognises that. It represents a step forward, and I
welcome that.
Professor Prior: We did research on this
subject in the mid-1990s, when a whole raft of new
enforcement powers were introduced. We
checked the extent to which they provided an
effective toolkit for local authorities to tackle
unauthorised development. We came to the view
that the toolkit was effective, but that there were
lots of reasons why local authorities were not
using it, for example because of resources or
because of political considerations. Some
authorities refused to serve a stop notice in any
circumstances. The authorities that delegated
powers to their officers were more active in
enforcement than those that did not.
My concern about enforcement was that the
Executive would respond to the same old bleating
that, “The courts don’t do enough.” Prosecution
should be the last resort. In our research findings,
the fiscals indicated clearly that authorities would
have their cases thrown out of court, because the
first question that a judge would ask would be,
“What other remedies have been applied here?” If
other remedies have not been applied,
prosecution is inappropriate.
The bill offers a good range of remedies. The
arrangements for the commencement notice
would introduce an additional category of
unauthorised development, which would require
some resources to police it. The broad powers
exist. The temporary stop notice might also help to
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Professor Lloyd: My view is linked to my earlier
response: it is for local authorities to reallocate
their resources in light of all the new
responsibilities, attitudes and mindsets. Again,
depending on circumstances, each local authority
should be able to make its own arrangements.
Planning is about looking forward and regulation.
Enforcement could be disentangled as an
administrative task. However, there would always
need to be close co-ordination between the
planning agencies and the enforcers.
12:15
Professor Prior: That is right. Enforcement
officers need some skill sets that are not
coincidental with being retired police officers,
which is what they have tended to be in some
cases. However, many of the difficulties with
enforcement arise from authorities approaching
the task inadequately, compared with how police
officers investigate cases. We are talking about
whether something is development and whether it
is unauthorised. It seems to me that there is not a
lot of grey area around those matters, and that
they do not require professional planning
judgments. Determining those matters requires
people to collect evidence so that action can be
taken.
Enforcement does not need to be monopolised
by professional planning skills; it requires
mediation and other tasks that a range of people
other than planning professionals could perform.
That might release planning officers who spend
time on enforcement to do other things. It might
address the fact that planning officers are not
tackling enforcement because they are trying to do
all the other things at the same time.
The Convener: My final questions relate to
good neighbour agreements, which are new. Do
you have any research experience of how they
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work? I think that the one country in the world that
has used them is the United States. Is there a
body of evidence to suggest that they have
worked well there? If so, what can we do to ensure
that ours work equally effectively, so that
communities feel that good neighbour agreements
contribute positively to ensuring that developments
are partnerships between developers and
communities for community benefit?
Professor Lloyd: Good neighbour agreements
are prevalent in the United States and in Canada,
where, it might be said, there is a different attitude
on the part of developers and industry. They are
keen to be seen to act with the community, as it is
an expression of corporate social responsibility.
Informal good neighbour agreements are in
place in many localities through different liaison
arrangements, such as liaison committees. They
are a good idea, but my only concern is whether
communities have the wherewithal—the time,
energy and understanding—to engage with a
developer, a factory or a user of land, to sustain
that engagement and to monitor the development.
I worry that the informal mechanisms might be
slightly misleading and do not deliver. However, if
a good neighbour agreement brings about a better
understanding between the local community and
somebody who is carrying out an industrial
activity, for example, that is all to the good.
Rather than agreements, I would prefer much
greater dialogue from day one. I would prefer that
both sides understand what is happening. I tend to
be sceptical of good neighbour agreements. They
are sometimes regarded as a panacea, but they
do not necessarily deliver.
Professor Prior: The only thing that I would add
is that they are agreements, and therefore they
require parties to agree on the circumstances in
which the agreement might have to be enforced.
Operators will enter into agreements with local
communities about many activities on land, and
developers will enter into agreements about the
construction phase of major developments. Those
are not the problem; the problems arise with
operators and developers who are not interested.
The issue is how to bring them into agreements.
One way of achieving that is to make an
agreement a condition of receiving planning
permission, as we do with planning agreements or
obligations.
For a large mineral development, it might be a
requirement that the developer must enter into a
good neighbour agreement. However, if the
operator, for whatever reason, is not interested in
entering into a good neighbour agreement, it might
be much more difficult to make a retrospective
agreement to deal with activities that, although not
unauthorised, cause a great deal of difficulty.
Good neighbour agreements could be enforced
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through the planning process by saying, “You shall
have an agreement”—which is a bit of a
contradiction in terms—but there would be
difficulties with instances in which the community
could not bring the operator to the table to draw up
an agreement about on-going activities, such as
landfill, that are causing grief and problems.
The Convener: That is true. In fact, I know all
about that, because Greengairs is in my
constituency. I was not going to mention it today—
Mr Home Robertson: You always do.
Christine Grahame: Have you mentioned wind
farms yet, Mary?
Mary Scanlon: No.
The Convener: I know from experience in
Greengairs about the difficulties that can be
caused by developers who sometimes do not want
to engage with communities. However, I also know
that communities can become experts in such
matters. Indeed, to deal with the hard reality of
living next to the type of development that most
people would prefer not to live next to, some
people in Greengairs have turned themselves into
experts and have become very articulate and
effective at working with developers and landfill
operators to ensure that their community gets a
better deal.
Euan Robson: Gentlemen, I presume that you
welcome the bill’s provisions on assessment of
planning authorities’ performance. Are the
proposals adequate to meet that objective or might
the Executive need to establish a stand-alone
inspectorate that is similar to, for example, Her
Majesty’s Inspectorate of Education to examine
authorities’ performance?
Professor Lloyd: This issue is highly sensitive.
For a start, it all comes down to the question of
resources. If we intend to modernise the planning
system, we need to examine how it will be
resourced, what kind of infrastructure will be
provided and how all the activities will be coordinated.
At the moment, a planning audit unit monitors
and documents local authority performance. That
work is quite important. However, such
assessments tend to be decontextualised. For
example, we do not learn about the circumstances
of
individual
local
authorities,
emerging
development pressures, staffing issues that must
be dealt with and so on. Because such
assessments tend to reduce matters to pretty bald
statistical returns, the interpretation of such
information can appear slightly uninformed.
As I have said, the assessment of local authority
performance is a sensitive issue. For example, as
the bill’s provisions come into force, there will be a
transitional phase during which local authorities
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might struggle. Of course, that brings us back to
resourcing and staffing issues.
Euan Robson: That leads neatly to my next
question, which concerns the level of fees. Is the
proposed fees structure appropriate and will it
achieve the increase in resources that you have
suggested will be necessary?
Professor Lloyd: It is generally accepted that
the current fee arrangements are not efficient,
partly because of the proportionality aspect. For
example, the fee for processing and regulating a
development proposal worth millions of pounds
might be only a couple of thousand pounds. We
need to redress that situation because, under the
new hierarchy, the authority might need to
dedicate an extensive amount of effort to
processing and regulating major applications. If we
are to reflect the full economic cost of the
procedure, the fees will need to be radically
revisited. However, I do not think that developers
will necessarily object to such a move if it
improves the planning service and leads to more
consistent and quicker decisions. At the moment,
there is simply no proportionality between the level
of fees and the energy and work that are
dedicated to the process.
Euan Robson: I do not wish to put words in
your mouth, but are you suggesting that the fees
for processing more minor applications could be
lowered while there could be more marked
increases in fees for major applications?
Professor Lloyd: Such an approach would
certainly accord with the principles of progressive
taxation. I am not saying that the fee would be a
tax, but it would represent a progressive charge
that reflected the resources used to reach a
decision.
Euan Robson: My last question concerns the
support for organisations that help people to lodge
objections or to become involved in the planning
process. Current funding goes predominantly to
Planning Aid for Scotland, but is it adequate?
Should that aspect be developed in some way
and, if so, how should the provision of assistance
to people so that they can engage in the process
be developed? Should the fee structure take into
account the necessity for funding advice
organisations? Would you consider taking some
sort of levy off the top of the fees to assist in the
provision of independent advice and support?
Professor Prior: The bill provides for various
kinds of grants to be made by ministers and
Planning Aid for Scotland is one of those
organisations that have benefited from such
support. I am aware of at least two functions that it
performs. It is a network of volunteers who provide
their services for nothing to help people, not to get
planning permission but to understand how to go
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about dealing with the planning issue about which
they are concerned. The other important aspect is
training. It seems to me that the role for bodies
such as Planning Aid for Scotland might be more
in awareness raising, training, and skill
development than in advocacy or helping people
to deal with particular difficulties. Other bodies,
such as universities might also provide such
support. Money could be used for that purpose.
If the Planning etc (Scotland) Bill goes through,
and particularly if one of the changes that it makes
is to take a lot of minor development out of the
system, the fees associated with that minor
development will also go out of the system, so
there will be some initial loss of income. I agree
with Greg Lloyd that the fee structure needs to be
radically reformed.
Developers will happily pay a higher fee if they
believe it is value for money. They will say, “We
will pay X or even 10 times X if you guarantee that
we will get Y by the date you have promised.” The
fee structure, particularly for major planning
applications, is related to the processing
agreement into which the planning authorities
enter.
I understand that the fees would also be set by
ministers, so there would be little or no scope for
local authorities to exercise any discretion. There
is also a limit to which the additional resources to
deliver the modernisation can be fully funded from
planning fees. As I understand the way in which
local government finance operates, the fee income
is not ring fenced, so there is no guarantee that all
the additional fee income would go to the planning
service. In England, the Government has tried to
deal with some of those issues through the
planning delivery grant, which is a substantial
amount of money, but there is no guarantee that
that money will be used exclusively for planning
purposes. If the fees are to be hiked, an issue that
arises is how to ensure that they are fed back in to
be invested in the planning service. We might fall
foul of local government finance rules with that, so
it is problematic. However, there is no doubt that
fees need to be restructured and set at a more
substantial level. Major developers will be happy
to pay a fee in return for getting what they are
entitled to through the process agreement.
Euan Robson: If we are saying that it is
important that community groups and communities
in general are more involved at the early stage of
development plans, is there a mechanism by
which some consistency can be given to them?
Developers will have access to a lot of technical
and legal advice, but community groups that want
to advance their case will not have access to that
advice; is there a need for public provision to
assist community groups in such circumstances?
Would you say that providing such assistance
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would be consonant with the general principles of
the bill?
Professor Lloyd: I would welcome a world
where developers carried out their corporate social
responsibility to local communities. I would like
developers to explain why their proposals are
significant and important, to allow the community
to articulate its concerns and to have a productive
dialogue about them. I would challenge secrecy as
much as possible.
It is also important for community groups to be
responsible in how they listen to and reflect on any
particular development proposals, because once a
decision or a line of reasoning is explored, people
may change their minds and be much more
accepting of it. I would welcome anything that
breaks down the bipolarity that we seem to have
boxed ourselves into, in which it is either this or
that. We have got to explore the middle ground
here. The changing rights and responsibilities in
the planning system are important. That is
something that we should consider carefully.
To link this to the planning fee issue, what we
are trying to do here is to incentivise—that is a
hackneyed phrase, but it is important that we
provide
positive
incentives
for
planners,
developers and communities to come together and
to work on the issues. I would welcome the
hypothecation of planning fees within the planning
authorities, so that those fees are dedicated to the
planning service, in order to change behaviours
and mindsets within the service. Equally, though,
developers have to assume responsibilities.
I am not sure that I agree that the engagement
of community groups should necessarily be
funded out of the public purse. There is a step
before that, which is to do with raising awareness,
and the general discussion and debate around
planning issues. We live in a world in which we
place
tremendous
priority
on
economic
development, job creation and inward investment
and so on. We emphasise economic growth
through public policy and planning is part of that.
Equally, communities have a say in it. I would
rather that that background were fully appreciated
by everyone.
12:30
The Convener: Professor Prior, I am conscious
that you wanted to leave the meeting by 12.30 pm.
I anticipate that the committee will have five to 10
minutes more of questioning. If you need to leave
to get to your other meeting, I am sure that
committee members will understand. I hope that
Professor Lloyd will be able to answer any
additional questions that we might have.
Professor Prior: If we are talking about
finishing at about 12.45, I am happy to stay, as I
would not want to leave Greg Lloyd on his own.

2872

The Convener: Thank you for hanging on that
little bit longer. I hope that members will remember
that their questions should be short. Christine
Grahame, you can ask one very short question.
Christine Grahame: Certainly, convener—dare
I not.
Professor Lloyd, you mentioned the planning
audit unit—a bit disparagingly I thought. Is there a
place for review and reform of that unit with regard
to the development of new planning legislation?
Professor Lloyd: I did not mean to sound
disparaging—
Christine Grahame: I did not mean disparaging
of the personnel.
Professor Lloyd: As a concept it is important to
track and monitor the performance of planning
authorities, because after all they are providing a
public service and public moneys are involved. I
was not saying it in any negative way.
Christine Grahame: We will forget that I said
that.
Professor Lloyd: However, it is important that
the criteria by which local authorities are assessed
reflect the modernised planning system. It is about
qualitative as well as quantitative evidence. I
would love to hear communities saying, “Things
are much better now.” I look forward to the day
when developers say, “Things are really beginning
to happen.” Those are the important messages
that we should be looking for.
Christine Grahame: So would you propose a
review and reform of the planning audit unit, so
that it does not just take in bare facts but has
some other role? That is what I was getting at.
Professor Lloyd: To say “review and reform” is
probably too strong, but the unit should certainly
reflect the new regime.
Mary Scanlon: I am delighted that you are both
still here for the final group of questions because it
is close to home for you—it is about planning
education.
The
financial
memorandum
acknowledges that the planning system is
currently underresourced and underperforming—
that has been a theme throughout today’s
questions. I shall lump my questions together and
allow more time for your answers. First, on the
shortage of qualified planners, I have information
from a parliamentary question, which is based on
2003 statistics, that there are 84.5 full-time
equivalent vacancies—perhaps you have a more
up-to-date figure. Furthermore, I am told that a
high percentage of the planners in our local
authorities are over 50. If you have anything on
that issue, that would be most helpful.
Secondly, what are the planning schools doing
to rectify any shortages? I refer not only to the
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existing shortage but to the potentially even
greater future shortage that the huge demands of
the bill may create. A point that was made in
evidence a few weeks ago—I think by the Scottish
Society of Directors of Planning—is that many
planning graduates are not going into the planning
profession, either because local authority salaries
are not lucrative enough or because they go into
other
professions,
principally
property
development.
I am sorry to throw all that at you, but I cannot
find, in either the financial memorandum or the
policy memorandum, an estimate of the number of
additional planners who will be required to
implement the bill. Perhaps you have some
knowledge of that.
Professor Lloyd: A complex range of issues is
involved. It is generally acknowledged that there is
a shortage of planners. Many of the graduates
who come through the undergraduate route have
the generic, core and specialist skills that make
them attractive in the eyes of other professions.
The careers that planning graduates take up are
not confined to the surveying or development
world. At the moment, my graduates are also
going into the consultancy field. Notwithstanding
the opportunities that exist in public service, they
are looking more widely at the available
opportunities and making rational career
decisions.
I agree that the age profile is also an issue.
Strangely enough, the planning schools also
struggle with that issue. The planning schools are
engaged in a constant process of assessment to
find out what we can do. The pattern of interest
among young people wanting to come into the
planning profession is cyclical. In recent times, it
dipped, perhaps because planning had a relatively
poor reputation recently, which might have
represented the political circumstances, or
whatever. There now seems to be an upturn and
greater interest is being shown in planning. Young
people are recognising that the environment and
the type of society around us matter and they want
to get to grips with environmental management
and planning. I hope that the promotion of the
reform and modernisation of planning will make
planning an even more attractive profession for
the young people who are coming into higher
education.
However, there is a long way to go. The
universities are not integral to the modernisation
process. Universities are part of the higher
education sector and we are making our own
decisions, strategies and so on. There is a need
for greater dialogue between the planning schools
and the Executive on the future of planning
education and the support that the planning
schools can give to the modernisation of planning.
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Mary Scanlon: I have a follow-up question on
the Ove Arup “Resources for Planning” report. The
answer to a parliamentary question that I asked
stated:
“The Executive will be discussing the report’s
conclusions
and
recommendations
with
planning
authorities, higher education institutions and other
interested bodies.”—[Official Report, Written Answers, 22
November 2005; S2W-20629.]

Are you saying that you have not been consulted
as yet?
Professor Lloyd: No. There is a body called the
Scottish planning education forum, which in effect
comes under the auspices of the Scottish Society
of Directors of Planning. The Executive is
represented on the forum, as are planning
consultants. It meets regularly and enables some
of the issues to be articulated. The issues that you
raise have been around for a long time and are
well recognised. It is important to say that the
planning schools talk to each other about the way
in which we can promote planning education in
Scotland. We are aware of what we need to do.
Resourcing is an important issue, which differs
between England and Scotland. We need to take
account of the difference.
Professor Prior: The shortage of planners is
also a big issue in England. The Office of the
Deputy Prime Minister recognised that and one of
its responses was to create a series of
postgraduate planning scholarships. The ODPM
set aside £3.5 million for 144 fully funded
scholarships each year for three years. That is a
substantial amount of money to put into education.
The ODPM has said that there is a shortage and
that the way to address that is by funding people
to study planning, provided that they come out at
the end of those courses and go into public sector
planning—and, from the ODPM’s point of view, in
England. We have benefited from that to some
extent. The Scottish Executive does not have
anything like the budget of the ODPM, but it has
put its limited planning and development budget
into mid-career training. I have always asked Jim
Mackinnon—although he has always said no—
whether we could do something on an equivalent
scale to encourage people to come into planning
courses in Scotland and to ensure that they stay in
Scotland, because there is a risk that they will
leave. We are now attracting many more highquality graduates, but there is a risk that they will
leak south, because of the conditions of their
scholarships.
Mary Scanlon: Have you had any feedback
from the Executive to confirm that it is looking at
the outward migration of many of our planning
graduates? What can be done to make local
government an attractive option for a planning
graduate, because it does not appear to be
attractive at the moment?
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Professor Prior: To answer the second
question first, one of the things that must be
done—and the modernisation white paper is
contributing towards it—is to say that planning is
about spatial planning, vision and forward thinking,
and that it is not principally about deciding whether
a conservatory should get planning permission.
Changing the minor end and taking that out of the
system, changing who handles enforcement and
concentrating scarce planning resources on big
spatial development management issues is one
way of getting back to why planning was
introduced in the first place—to sort out and
manage our land development pressures over
long periods of time. That will help, but I think that
students, including my students, will go into
planning and take their planning skills into the
private sector if they see that as more exciting,
dynamic and rewarding. Rightly or wrongly, they
tend to associate local government with
bureaucracy, negativity, low morale and few
career prospects, so we also need to address
some of those issues.
Mary Scanlon: The bill’s approach is to promote
a much less adversarial system. Some of our
planning directors acknowledged your point that
planners face battles every day and that that can
be quite stressful. Given the thrust of the bill, do
you think that that is enough to attract some of
your graduates into local government, or do you
think that it is really a financial thing and that local
government planners are simply not paid enough?
Professor Lloyd: The Planning etc (Scotland)
Bill and last summer’s white paper have certainly
engendered a sense of excitement about planning,
but we must not become complacent and assume
that everyone will recognise that excitement. We
have to go out and promote it, celebrate it and
champion it. After all, young people want to make
a difference and many of them do not realise that
the land use planning system is the way to change
landscapes, cityscapes, the urban condition and
so on. When they realise that and learn about it,
they become very much engaged. I would like the
modernisation agenda to be debated, popularised
and promoted as widely as possible, because we
need people with vision to come in. That seems to
be the bias of the bill; it is about looking forward,
thinking ahead and trying to anticipate change. For
me, it is exceedingly exciting.
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some kind of scholarship scheme to address that
would be welcome. There is no restriction on the
number of good-quality people we can take on at
postgraduate level.
There is a general difficulty at undergraduate
level, because the Scottish Funding Council caps
the total number of undergraduate places that it
will fund. Greg Lloyd and I have a similar problem.
If we want to recruit more undergraduate planners
than we currently have, we have to recruit fewer
civil engineers, project managers or geographers,
and that becomes a debate within the university.
Expansion of places is more difficult because we
have a lot less scope to boost undergraduate
numbers. However, we have the maximum scope,
subject to financial and other incentives, to take
postgraduates.
The Convener: That takes us nicely to almost
12.45. The committee questioned you about its
areas of interest, but I am conscious that we may
not have touched on matters that you would have
liked to raise. Feel free to do that but, given the
timescale, it may be easier for you to write to us
with any issues that were not covered today.
Professor Lloyd: Thank you; we will do that.
The Convener: I thank you both for attending
and for your good evidence. I am sure that the
committee will reflect on it.
The committee will suspend briefly to allow the
witnesses to leave.
12:45
Meeting suspended.

Mary Scanlon: Will you both be considering
expanding the number of places in your planning
schools in order to meet the requirements of the
bill?
Professor Prior: At postgraduate level, that is
not a problem. We will take as many MSc students
as are prepared to pay the fees to come and study
with us. The difficulty, of course, is for those who
do not have the financial wherewithal to study, so
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Scottish Parliament
Communities Committee
Wednesday 25 January 2006
[THE CONVENER opened the meeting at 09:33]

Planning etc (Scotland) Bill:
Stage 1
The Convener (Karen Whitefield): I open the
third meeting in 2006 of the Communities
Committee and remind everyone present that
mobile phones should be turned off. We have
received apologies from Scott Barrie, Christine
Grahame and Tricia Marwick, who are all unable
to attend. I welcome Sandra White, who is here as
a substitute for Tricia Marwick, and Jackie Baillie.
Mary Scanlon hopes to arrive shortly; she has a
personal engagement and will be slightly late.
Item 1 on the agenda is consideration of the
Planning etc (Scotland) Bill at stage 1. The
committee will hear evidence in a round-table
format. I welcome the witnesses: Graham U’ren is
director and Ann Faulds is a legal associate
member of the Royal Town Planning Institute in
Scotland; Richard Hartland is chairman and Steve
Rodgers is a member of the Scottish Society of
Directors of Planning; and Andrew Robinson is
chairman of the Scottish planning consultants
forum.
This is the first round-table discussion that the
committee is holding as part of evidence taking on
the Planning etc (Scotland) Bill. Members of the
committee intend to ask a number of key
questions to provoke discussion. To facilitate the
session, I ask everyone to indicate to me if they
would like to speak. That will help to maintain
order and will enable us to cover all the important
points that we want to deal with.
I will kick off the discussion. The Scottish
Executive
held
various
consultations
in
preparation for the introduction of the bill. Were
your organisations engaged effectively? Perhaps
you can tell us about the extent to which you were
able to have an impact on the legislative proposals
that we are considering.
Graham U’ren (Royal Town Planning Institute
in Scotland): In general, we are satisfied with our
engagement. My first observation is that the series
of consultations to which you refer started quite
some time ago, in about 2000, when the Executive
decided to go ahead with a review of strategic
planning. That opened the door to everything that
followed. A hierarchical process was adopted that
started with the big picture and worked down to
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the detail. In our experience, that approach
engendered a far more successful debate and far
more engagement than was the case with the
English green paper that led to the Planning and
Compulsory Purchase Bill. The exercise that was
carried out on that seemed to be rather rushed—
our institute at national level certainly felt that no
one had sufficient opportunity to thrash out some
of the issues. In general, we are highly satisfied
with the consultations that have been held on the
Planning etc (Scotland) Bill.
At the beginning of the process, we
commissioned a research report on the principle of
the national planning framework, which we
submitted to the strategic planning review. We like
to think that proposing such a concept was helpful.
We have made contributions in various other ways
and, in general, have been quite satisfied with the
process.
Richard Hartland (Scottish Society of
Directors of Planning): I can confirm that we,
too, have been satisfied with the consultations. A
great deal of credit needs to go to Jim Mackinnon
in the Executive for developing the relationship
between the Executive, the heads of planning and
the Scottish Society of Directors of Planning. Much
of our discussion will revolve around inclusion in
the planning process. There is certainly more
inclusion in the development of policy and advice
on planning. We are grateful for that and think that
the profession is all the better for it.
The Convener: I have a question about culture
change. The Executive’s proposals suggest a
need for change in the culture of the planning
system. As professional planners, how do you
think that that change will be effected? Will the bill
allow for such change? Are you up for the
challenge of culture change and do you want to be
part of it?
Richard Hartland: The society feels that such
change is crucial to the success of the bill and to
effective community engagement. It is interesting
that when we first heard of and started debating
the concept of culture change, all the planners
thought that it was an issue for the developers and
communities, whereas all the communities thought
that it was an issue for the developers and the
planners, and so on. In fact, all participants in the
planning process need to stop and consider how
they engage with the other parties.
It would be easy to oversimplify matters, but two
points strike me. The first is that I suspect that the
planning profession—especially the local authority
planning profession—does not understand the
economics of the development process and that
we are therefore open to criticism about causing
unnecessary delays without realising their full
implications. Secondly, we are building our
community engagement over time, as we learn
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some painful lessons. Community engagement
has been done not on communities’ terms but on
our terms. We need to bridge the gap and find a
much better balance.

asking what we are aiming towards. We all need
to understand what we want to see before we get
there. If we want to engage people, we cannot
afford to wait.

I call it planning pomposity: we come out of
university thinking, “We have university degrees in
planning and people in the communities don’t.” We
think that we know everything. We need to get
away from that way of thinking and be able to say,
“We know a lot but not everything about planning.”
If we do that, we will engage much better with
communities.

Andrew
Robinson
(Scottish
Planning
Consultants Forum): As a planning consultant, I
act in a voluntary capacity for community groups
where I live and elsewhere in Scotland. There is a
large degree of bafflement, misunderstanding and
confusion on the part of affected community
groups about how the planning process is run and
about the fact that many of the big decisions that
affect communities are taken at a level that
appears not to allow proper public access to and
understanding of the process. The forum
discussed the issue at some length; that debate
has influenced our view of the bill.

Graham U’ren: I echo the point about culture
change being for everyone. We were slightly
concerned when we saw the wording in the panel
“Culture Change in Planning” on page 30 of the
white paper, “Modernising the Planning System”.
Many people took the wording to mean that it is all
about planners changing, but I do not think that it
was intended to be taken in that way.
I entirely agree that the planning profession
wants to take up that obligation. Although culture
change is very much about our ability to persuade
others on the issues—I am not sure that
“persuade” is the right word—it is also about every
stakeholder recognising the need to work together.
People will work together to effect culture
change only if a political lead is taken. The
Executive has done that by introducing the
legislation but I am also talking about the nature of
the debate as the bill goes through Parliament.
The Communities Committee has an important
role to play. If it raises people’s aspirations of what
planning is supposed to do, and then expects the
rest of us to follow, it will give everyone a useful
model to adopt. We are very much up for that.
The whole business of culture change has to be
understood and supported fully. The RTPI has
established a culture change task group. It is early
days, but we acknowledge that the subject matter
is hard and will remain so unless and until we get
all the stakeholding interests around the table and
say with one voice, “We are up for making a
change.”
The other problem is that we will not know that
the culture has changed until we get there. There
will be a transitional period between making the
new act and secondary legislation and preparing
the strategic and local development plans under
the new regime—particularly for authorities that
require to come together in new forms. The
institute worries that we may not see those plans
for another five years, which means that recipients
of a plan, the wider public and other stakeholders
will not get a chance to see the difference in the
formal process for quite a number of years.
The question is: what can we do in the
meantime to engage everybody? We need to be

Steve Rodgers (Scottish Society of Directors
of Planning): A key question is whether the bill
can facilitate or enable a change in culture. I have
reservations about whether it is possible to
legislate for such a change, but it would be
possible to encourage it. First, if the bill
establishes a positive and proactive role and
purpose for planning—which I think it will—that will
re-energise everybody involved in the system.
Secondly—this links to the point that Andrew
Robinson just made—if the bill simplifies
processes and procedures and makes the
planning system clearer and more understandable
to those who engage with it, that will help to
encourage a more positive culture.
In our view, the system is extremely complex,
bureaucratic and overly legalistic. One challenge
will be to simplify matters. The bill must get us out
of the quagmire that we often find ourselves in: a
legal process in which staff feel as though they
would be better off if they retrained as lawyers
rather than planners. We should clear things out
and create a proactive, positive role for planning,
which is about creating positive and appropriate
development in appropriate locations. The system
is not about protecting private property interests or
saying no to everything. If we can achieve those
aims, it will create the conditions for a much more
positive type of engagement, which is what we all
want.
09:45
The Convener: Ann Faulds is a lawyer. Do you
have anything to say?
Ann Faulds (Royal Town Planning Institute in
Scotland): Culture change is a crucial factor in the
debate. I have had about 20 years’ experience of
acting for public and private sector organisations.
Delay in the system is a continuing concern for
developers on both sides of the fence and causes
adverse impacts on economic growth and
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development whether the project is a big
commercial development or a school or hospital
public-private partnership. The time has perhaps
come for that cultural change to come in behind
the legislation, when the public-private divide in
our community is becoming more blurred anyway.
The Convener: A number of the issues that you
raise will be covered in more detail as we progress
through questions on the bill.
Euan Robson (Roxburgh and Berwickshire)
(LD): I would like to get witnesses’ views about
putting the national planning framework on a
statutory basis. Will the objectives in the white
paper be met, not only by enacting the legislation
but in practice? Beyond that, how will the national
planning framework knit with the strategic
development plans that are being suggested? You
could begin by giving your general views on those
two important matters, which are dealt with at the
start of the bill. I will ask you more about the
strategic development plans later.
Graham U’ren: We are strongly in favour of the
principle of having a national planning framework
and delighted that the bill puts a duty on ministers
to prepare one. The provision is almost identical to
the duty that is placed on Welsh Assembly
ministers in relation to the spatial plan in Wales. It
is clear that the national planning framework is not
part of the statutory development plan and we
would like it to stay that way.
On the business of having a statutory planning
system and statutory plans, which we have talked
about for many years, a national planning
framework, which there will be a statutory duty to
prepare, is not the same thing as a statutory
development plan, which involves all the
processes—the right to object and to be formally
heard and so on. The framework will still be very
much a policy instrument of the Government of the
day. Parliamentary scrutiny—the principle of which
we fully support—should lead to better-informed
Government. We are happy with that principle, but
inherent in your question is the point that there is
much that the bill does not say about what the
Parliament might do under that provision. The
Parliament might want to change the provision to
give it more scope to scrutinise the national
planning framework and to involve more people in
doing so. The bill also does not say much about
the direct relationship with the strategic
development plans. Any material consideration—
in the legal sense—in the planning system that
has a bearing on how strategic planning decisions
are made will have a strong bearing on the context
for the strategic development plan.
If I remember rightly, the bill talks about the
need to take account of the national planning
framework. That is a little different from having to
conform with the national planning framework. I
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think that the word “consistent” is also used in the
bill. There is an indication that there is not
supposed to be a straitjacket with regard to what
might happen at the next level. However, the bill
will have a strong influence on that.
We are content with the situation because it is
set out in a Government policy document, just as
we are content with the Scottish planning policies.
However, we think that there is still a lot to be
discussed.
The idea of the national planning framework as
a policy framework was well established by the
first planning framework. Although it is not
particularly prescriptive, it is useful as a
consolidated picture of spatial policy in Scotland.
We would like to see that move on a bit and have
more regard to the longer term.
The new idea in the bill incorporates this
business of referring to national developments in
the context of the hierarchy in which approvals are
dealt with. That raises many issues. The first one
relates to defining a national development, which I
am sure we will deal with later. Of course, that is
an issue in relation to which we need secondary
legislation. At the moment, the answers are not on
the face of the bill.
We have to remember that national
developments break down into two types. There
are those that will go through the planning system
in the normal way, such as a large industrial site
that is regarded as a key single-user site for a
specialist purpose. That might appear in the
national planning framework as an ambition for a
particular area of Scotland and you would expect
provision for that to be made in the strategic
development plan and the local plan and a
planning application to be made to the authority of
first resort, which would be the local planning
authority. However, the other type of development
relates to major infrastructure, about which there is
much debate. We must remember that, even
though people talk loosely about the likes of the
M74 inquiry as being a planning inquiry, it is not a
planning inquiry but a roads act inquiry—that is,
one that is conducted under the Roads (Scotland)
Act 1984—which means that many strategic
planning issues are not discussed.
We have to have a better mechanism for
addressing the higher-order issues when we are
debating major infrastructure proposals in principle
or in detail. We must put the issues into the
appropriate context, which is one in which
informed spatial decisions can be made, bearing
in mind all the spatial implications at the national
level, as well as at regional and local levels. The
national planning framework has given us, for the
first time, a national perspective that will allow us
to do that. That is why we are keen on making the
system work. It is important to be able to examine
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the broad principle of major infrastructure
developments in the national planning framework
without prejudicing the proper scrutiny when it
comes to line orders and compulsory purchase
orders and the environmental assessment issues
that arise when you are dealing with a specific
scheme.
There is a circle to be squared. The bill does not
answer all the questions. I have ranged over many
issues in relation to the national planning
framework, which I hope has been helpful.
Richard Hartland: On inclusion and awareness,
one of my worries is that, although we are trying to
bring our communities on board and to encourage
them to participate in the process, the national
planning framework is a top-down mechanism.
The problem is not that people will be frightened
by it but that they will not know anything about it.
We must find a mechanism that will allow
communities and the public to have a better
understanding of what the national planning
framework is, where it fits into the planning
process and what it tries to do. A national
development could be allocated to a region
without being site specific, which would hand a
poisoned chalice to the local authority. There is a
question of democratic accountability that requires
a balance to be struck.
My second worry relates to the provision of
infrastructure and is coloured by the fact that I am
involved with West Lothian, where the level of
growth is going to be substantial. It seems to me—
and this has been proved—that there is a gap
between the national planning framework and the
current structure plan, which may become the
strategic development plan, into which will fit
developments that many people think are national,
as I think they are, but some people do not. I refer
to motorway junctions, for example. The
expansion of communities sometimes begs for
motorway intersections, which have not been
included in the process. Where do they fit in?
Where does substantial infrastructure provision fit
in the relationship between the national planning
framework and the strategic development plan?
Euan Robson: That is an interesting question,
which I cannot answer. However, I am sure that
the committee will note your point.
Andrew Robinson: I think that there is
overwhelming support in the SPCF for the concept
of the national planning framework. The question
whether it should be statutory must be viewed in
the light of our experience of having two tiers of
statutory planning over the past 20 years.
I will try to summarise our view. We believe that
having three tiers of statutory planning for a nation
of 5 million people would be overdoing things,
particularly as each level will have its own
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processes. I refer to what Steve Rodgers said
about overregulation and control. We have
carefully considered the idea of doing away with a
statutory development plan at the structural level
but having the authority vested in statute at the
national and local levels, because our experience
over the past 20 years—we have sat through
numerous public inquiries in which structure plans
have been debated—demonstrates to us that that
level of planning has not proved to be effective.
We do not see any major differences between the
proposed strategic development plan and the
structure plan that we have lived with for the past
20 years.
Steve Rodgers: On infrastructure provision, one
key factor that points towards the potential
success of the national planning framework—
which I think everybody engaged in the process
welcomes—is its ability to engage in the process
organisations that are currently outwith the control
of the planning authority, particularly at a national
level. Organisations such as Scottish Water,
Transport Scotland, Communities Scotland and
Scottish Enterprise must be heavily involved in the
process. There needs to be a clear process of
engagement and a mechanism so that future
investment priorities are set in a way that reflects
the priorities that are set out in the national
planning framework.
Euan Robson: I want to explore strategic
development plans a little further. There is
concern—which has just been expressed—that
the national planning framework is a top-down
mechanism. Concern has also been expressed
that having three statutory planning levels might
be a little bit much for the public to engage with. I
think that the public will understand and accept
development plans, but what do you see the
purpose of strategic development plans being?
For the purposes of the debate, I will express a
sentiment with which I do not necessarily agree. It
has been suggested that there is incoherence in
what has been suggested because it does not
seem that the plans will be particularly well
formed. How will the strategic development plans
relate to other development plans and the national
planning framework? They sound as if they are a
good idea, but perhaps they are not.
The bill mentions ministers deciding boundaries.
Will plans necessarily need to have boundaries?
Major infrastructure might straddle boundaries
wherever they are drawn. Some infrastructure
might fall short of a boundary or go over it.
10:00
Graham U’ren: Those are practical points.
Planning policy should not be seen as an exact
science, because it is more about concepts. The


101

2893

25 JANUARY 2006

concept of a region is something that has a core
and a periphery. The periphery tends to bleed off
from the point of view of administration and
making decisions under the statutory decisionmaking process. We have to have administrative
exactitude, so boundaries are required. I subscribe
entirely to your view that at the outer limit the
boundaries are less important conceptually, but
we have to have them for administrative purposes.
On the need for strategic development plans, of
overriding importance is the concept of the city
region. In the light of our experience since 1996—
indeed since 1975—strategic planning has
focused increasingly on the city region. The city
region reflects our ability to deal with the real
market forces that affect planning, such as labourmarket areas, travel-to-work patterns, housing
market areas, patterns of demand in the housing
market and the way in which transport systems
work. Transport systems in a city region work in a
reasonably integrated way. That is why some of
the regional transport partnerships will reflect the
city regions, although they have to cover other
areas too.
It is interesting that in England people have a
real difficulty with the concept of city regions,
because they all overlap. That is one of the
reasons why structure plans were abandoned in
favour of regional spatial strategies for each of the
big economic regions in England. Even that is
unsatisfactory and a sub-regional approach on a
city region basis with the regional spatial strategy
areas is now being considered.
There is no doubt that the city region concept is
important for spatial planning purposes, especially
in integrating planning and transport issues. In
principle, that is why we must consider a system of
city regions.
Euan Robson: How does the city region
concept apply to Fife? There are two cities either
side of Fife. Is Fife divided in the middle? What
happens to Dumfries? It could be part of the city
region of Carlisle, Belfast or Glasgow. What
happens to areas beyond the strategic
development plan area? What happens when a
place is left beyond the boundaries that have been
drawn? What are we saying to such communities?
How do we cope with those practical problems of
geography?
Graham U’ren: In the first instance, it is an
issue of geography. In other words, we must
explain what exists before we plan to change it.
Understanding what exists is terribly important.
What existed before we bridged the firths—
whether the Firth of Forth, the Humber or the
Severn—was a completely different geography
from what we have now. The Forth bridges mean
that we cannot avoid the fact that the south of Fife
is part of the Edinburgh region from the point of
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view of travel-to-work and housing market areas.
We need an administrative process that does its
best to address that. There are many issues
relating to the Fife question, but we cannot get
away from the geography.
Andrew Robinson: It is difficult to imagine a
national framework that does not give a lot of time
and space to the city regions and the sphere of
influence of the cities and the region within which
they sit. That is a different issue from the
discussion that we have been having about the
layers in the planning system.
I take the view that in the past the middle layer
of the plan—the statutory development plan, which
was formerly the structure plan—has acted as little
more than the conduit for the passage of the
housing requirement to the local planning level. If
that is the purpose of the middle layer of planning,
it can be achieved much more economically and
quickly than by our going through an elaborate
planning process for which more is claimed than it
achieves in practice. One needs only to consider
how the process of modifying structure plans has
been handled to know that the prime issue has
been for Government to ensure, through the
approval process, that local planning authorities
have to deliver a certain number of houses. In our
view, to dedicate a level of the statutory planning
system to that relatively simple process is
unnecessary and leads to great disbenefits in
terms of delay. It also establishes a process to
which the public feels it has little access and of
which it has little understanding. Nevertheless,
because the strategic development plan has
statutory force, the public is subjected to its
outcome, through the approval process.
We have looked carefully at how the matter
might be handled and would prefer housing
demand to be dealt with at a very competent local
level of planning. We do not want time to be spent
unnecessarily at the statutory level. That is not to
say that we want to chuck strategic planning out of
the window. We can see different ways of handling
that that are more transparent and better
understood by the communities that are affected.
We envisage the national planning framework
evolving in a way that will allow that to happen.
However, we believe that there is a big question
mark over structure plans and the strategic
development plans that are intended to replace
them.
Steve Rodgers: I would like to offer a slightly
different perspective on the possible role of
strategic development plans. I welcome their
introduction and go along with the notion that they
are a good idea. Graham U’ren spoke about the
need for us to plan on a city region basis. That
approach has been developing for many years
and we have an opportunity really to get to grips
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with the requirement to plan strategically on a city
region basis. Inevitably, there must be
boundaries—there is no way around that—but that
is not necessarily a bad idea. What is important is
how we draw those boundaries to ensure that they
reflect the true sphere of influence of the city
region.

will have a three-tier system, with strategic
development plans as well as local development
plans. In those areas outwith the city regions,
there will be local development plans. The bill, like
the white paper before it, makes it clear that those
local development plans applying to areas outwith
city regions will still contain a strategic component.

Andrew Robinson asked why we should bother
having a strategic development plan. In my
experience, structure plans and strategic plans are
about significantly more than simply allocating
targets and locations for private sector
housebuilders. In the west of Scotland, we have
been involved with the Glasgow and Clyde valley
structure plan, which I commend to members of
the committee as an example of the positive work
that strategic planning can do to revitalise and
regenerate communities. Without the strategic
framework that the structure plan provided, it is
questionable whether the amount of new
development and redevelopment that is on-going
and planned all the way along the banks of the
Clyde would have happened.

There will be a requirement for what I would call
strategic planning activity to take place in the
Highlands and Islands, for example, where we
could not conceive of having one single local
development plan covering the whole of that vast
area without there being a strategic context
overlaying that. That sort of strategic planning
activity will, in my opinion, still have to take place.

Eight authorities are involved in the preparation
of the strategic framework for Glasgow and the
Clyde valley, and the strategic development plan,
or the structure plan, as it is currently called, has
enabled us all to take a strategic view of the
conurbation and the area around it and to agree
on matters such as strategic green-belt areas that
need to be safeguarded and protected; strategic
business locations that require further investment
from authorities and agencies; and a retail
hierarchy for all city centres and town centres. It is
about a lot more than simply considering future
housing and population requirements.
The plan has also enabled us to focus on
identifying priorities for regeneration. That has
proved to be quite a powerful tool for engaging
with the likes of Scottish Enterprise and the
Scottish Executive on issues such as derelict land.
There remain huge derelict land issues across
large swathes of the west of Scotland, particularly
in parts of Lanarkshire and in Glasgow. Without
the strategic context that the structure plan was
able to provide, I do not think that we would have
been able to put such a positive and convincing
case to the Executive for additional resources.
Strategic development plans are about a whole lot
more than simply looking into housebuilding
pressures and where they can be accommodated.
Euan Robson: You made an interesting point
about strategic development plans being a
mechanism for attracting resources. Some might
say that places outwith the areas concerned might
not have the opportunity to attract such resources.
Steve Rodgers: The bill proposes to establish
what are effectively two different approaches in
different locations. In some parts of Scotland, we

Euan Robson: I want to round off our
discussion on this particular topic, because we
have several others to cover. I wish to ask you
about your views on the proposed method of
developing and approving the national planning
framework. Do you find it satisfactory? How do
you see the process developing? What are its key
components?
Richard Hartland: There is a critical link
between the national planning framework and the
strategic development planning mechanism. The
national planning framework should demonstrate
an understanding of the dynamics of the Scottish
economy.
We have been talking about city regions. A vast
number of people live in a two-city region called
the central belt and it would be false to divide that,
although I agree that we have to have
administrative boundaries that carve up Scotland
for the purpose of running it. The new Bathgate to
Airdrie railway will change the dynamics of the
Scottish economy to an extent, and we must take
that on board. We need to consider the
relationship between strategic development
planning and the regional transport partnerships.
There should be a much closer match there.
The secret of all this—which can perhaps be
explored further with respect to the national
planning framework—lies in cross-boundary
relationships. It is not necessarily about what
happens within a city region, but is to do with the
dynamics of how city regions and areas between
city regions affect each other. I will give a simple—
almost simplistic—example. We in West Lothian
were very proud to have brought Motorola to
Bathgate. Not long before the factory sadly closed,
a study was carried out on where the people
employed at Motorola lived. It turned out that the
vast majority of them lived in North Lanarkshire.
We had been beating our chests, thinking, “Well
done, West Lothian,” but it was almost as much a
North Lanarkshire success. That is parochialism,
but the point is that we need to consider the much
broader dynamics of the economy and its
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relationship to all areas. Cross-boundary
relationships are almost as important as what
happens within the city region.

through the hierarchy. That is not necessary, and
avoiding it should be another feature of the more
streamlined approach to strategic development
plans.

10:15
The Convener: We will return to some of those
issues when we consider other sections of the bill.
At this point, perhaps it would be best to move on
to part 2, on development plans.

Cathie Craigie: I know that planners, and
everyone involved in the system, welcome the
opportunity to examine the planning legislation.
We do not get the opportunity to do that very
often, if past experience is anything to go by. You
said that the bill is a good attempt to make the
process fit for purpose. If it is just a good attempt,
how can it be improved?

Cathie Craigie (Cumbernauld and Kilsyth)
(Lab): We have touched on development plans
already, but I ask our expert witnesses for some
further thoughts. The Executive’s policy objective
is for strategic development plans to be brief, clear
and more focused than structure plans. Will the
bill’s proposals for development plans achieve the
objective of making the planning system fit for
purpose?
Graham U’ren: I will start because the question
needs an answer, although how it was put makes
it a difficult question. I have no doubt that the
Executive, and all those who are keen on planning
reform, believe that the bill is a good attempt to
make the planning system fit for purpose. The
term “fit for purpose” covers both inclusiveness
and efficiency, both of which are needed in the
system. The bill is a good effort. We are certainly
interested in its objectives, but the system’s fitness
for purpose also depends on other aspects of
planning reform. It is not just about the bill. How
we manage and resource the system, tackle
culture change and encourage everybody to be
involved in what we are trying to achieve is also
important.
You
asked
specifically
about
strategic
development plans. It is important for those plans
to be more streamlined. In the days when we had
two-tier local government, there was a tradition of
the higher tier tending to do more than it needed to
do, but that was due to political aspiration rather
than the needs of the system. There have certainly
been some changes since then. We strongly
support the aim that strategic development plans
should be slimmer, that they should be appropriate
to the concept of city regions and that, beyond
that, decision making should be subsidiarised to
local planning and to the local authority in the first
instance.
We talk about a three-tier system, but in many
areas of policy there is potential to leapfrog the
middle tier. For example, strategic development
plans will need to have regard to environmental
policy, but they need not be terribly prescriptive
because environmental policy can be dealt with
perfectly adequately—according to the guidance
and the Scottish planning policies of the day—in
the local development plan. We must avoid the
repetition of the same policy set all the way
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Graham U’ren: In fairness, although we might
believe that certain aspects of the bill should be
changed, it is generally fine and is probably the
best that we can do as a legislative package.
However, the real issue is what else we can do to
manage the system to ensure that it delivers. We
will constantly repeat the message that a bill is not
everything when it comes to planning reform
because that is the most important point that we
can make; many other areas are involved in
management. As a profession we can, with our
members, improve the training and practice
development issue as well as improve networking,
the relationship with other sectors and, indeed, our
work
alongside
politicians
in
community
engagement. Without placing planning at the top
of everything, I hope that we can ensure that
planning is an accepted and respected part of
everyday life, in which everybody works together.
We must try to deal with the problem of public
understanding. All those things will happen not
because of the bill, but because of better practice.
Ann Faulds: From a legal perspective, the bill is
a good attempt. Of course, we have still to see the
secondary legislation and the guidance that will
come from the Executive. All that will make the
legislative package that will affect how the bill will
operate in practice. What is also good about the
bill is that it not only has the correct focus on
strategic and local planning, but local authorities
will have flexibility to react to emerging issues
through supplementary guidance. The economy
can move quickly and unforeseen issues can
arise.
As the current national planning framework
says, planning and transport are inextricably
linked. We will have national and regional
transport strategies and we must keep an eye on
how those link to the development plan process
because people will be confused if two separate
Executive departments cascade policy. They have
to knit together somehow.
Andrew Robinson: I would hate it to be thought
that what I said earlier was in any way an attack
on strategic planning and thinking, which is a
critical part of any planning system. My point
related to Steve Rodgers’s earlier point regarding

2899

25 JANUARY 2006

the relationship between statutory levels of
planning and whether we need to embrace the
strategic thinking level at a statutory planning
level. There is no doubt that the force of law
behind that level of planning absorbs considerable
staff time in planning departments throughout the
land. That takes concentration and limited staff
resources
away
from
the
all-important
interpretation of national and strategic planning
issues at the local level. It is at that level that the
planners come into their own in terms of serving
the community and interrelating the different
pressures that can be planned for only when they
hit ground level. The actual planning at community
level does not manifest itself until issues are
reflected on the ground. The understanding of
people and community-based groups relates to
that level. No part of anything that I say should be
construed as an attack on strategic planning,
which is essential.
The Convener: We intend to return to the
subject of strategic planning. Ms White has
questions on it.
Steve Rodgers: Just to respond to the point
about
whether
the
proposed
strategic
development plans are fit for purpose, an aspect
of that is public engagement. The bill proposes
introducing a requirement for further public
scrutiny of strategic development plans through
the process of examination in public. It is critical
that that process is regarded as an opportunity for
the person who is appointed by Scottish ministers
to inquire and establish information to determine
whether a strategic development plan is
appropriate and should be approved. In other
words, there should be a strong hint in the bill that
we are trying to move away from an adversarial
public inquiry approach, in which the real issues
tend to be obscured by Queen’s counsels who are
far cleverer than me and my staff, for example.
If the public feel that they can actively participate
in an open decision-making process, they will
relate to it. The current formal approach to public
inquiries has the effect of excluding many people
who would otherwise want to be involved. If the
legislation is to be fit for purpose, we need to look
at how the public is engaged in the process and at
how such examinations in public will be
conducted. I appreciate that those processes will
be the subject of further and secondary legislation,
but a clear steer should be given that they should
be simplified and made less adversarial than they
are.
Cathie Craigie: That is a useful point to
underline.
A statutory duty will be placed on agencies to
engage in the plan. Will that improve the
deliverability of the plan for local authorities?
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Richard Hartland: That is critical, and part and
parcel of it will be the culture change. Of course
our service and infrastructure providers must be
party to the dynamics and objectives of a strategic
development plan, but it must be about
comprehensive participation at an early stage.
Ultimately the development planning process will
have a five-year cycle and we will be charged with
producing local development plans in that cycle. If
the culture does not change to allow the
infrastructure providers to participate, and—
emphasising Steve Rodgers’s point—if we do not
find a mechanism for encouraging better, but
shorter and sharper public engagement, we will
not deliver a five-year development plan cycle. We
could not, because the mechanism would not
allow us to do so. The service providers must be
brought on board at an early stage and there must
be early engagement with the public, and local
authorities are not good at that; they and we have
to acknowledge that they are not good at that.
However, if we do not get it right, we will take too
long to get the end product of a strategic
development plan, which will mean that we can
never deliver a five-year cycle and the public will
lose confidence.
Mary Scanlon (Highlands and Islands) (Con):
At our excellent meeting in West Lothian on
Friday, some of your colleagues raised the point
that under the provisions of the bill, ministers can
name officers to head up the strategic team. That
is under the proposed new sections 4(3)(a) and (b)
of the Town and Country Planning (Scotland) Act
1997. Some directors of planning were concerned
that officers would be named by ministers and that
that does not happen under any other legislation in
Scotland. Could you comment on that?
Richard Hartland: Yes. I cannot envisage the
mechanism of ministers appointing at that level. It
is surely for the local authority to appoint those
officers. A further complication should be borne in
mind. In many instances, we do not see the need
for a permanent strategic planning team. For
example, the Edinburgh and the Lothians structure
plan was not drawn up by a permanent team. The
team worked full time on the structure plan, but
they had other jobs to do on the local development
planning process. That worked well, even if it took
too long and was made a bit cumbersome through
other legal procedures. I cannot see that ministers
can appoint individuals in a planning process that
will be run by local authorities.
Patrick Harvie (Glasgow) (Green): I would like
to go back to what was said about the examination
in public being an attempt to achieve a level of
positive engagement rather than take an
adversarial approach. Why should we apply that
principle only to the development plan and not to
the national planning framework? The framework
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10:30
Richard Hartland: The adversarial approach
has to be taken out of the planning system. Public
inquiries have, in my experience, been rather
ineffective. They are very intimidating, and the
public will not become involved in them because
they think that they would be out on a limb. If a QC
is appointed by one party, all parties feel that they
should appoint a QC, but good legal direction does
not necessarily have to come from a QC.
My early experience of public inquiries was that
a QC stood on his feet, put his thumbs underneath
his braces and said, “We are here to get to the
heart of the matter,” only to spend three days
avoiding the heart of the matter and intimidating a
poor little planning officer.
Mr John Home Robertson (East Lothian)
(Lab): Name names.
Richard Hartland: I call tell you who the poor
little planning officer was.
Patrick Harvie: I am asking about the difference
in treatment between development plans and the
national planning framework: provision will be
made for examination in public for one, but not for
the other.
Richard Hartland: The critical point is that
examination in public has to be available at all
levels, and must be tailored to the purpose and
function of a plan. I suspect that third parties will
not be so involved at the national level, as different
players will be involved at that level. Third parties
will be much more involved at a more detailed
level. If a national development is required in a
certain area of Scotland, I do not think that people
will say at that stage that such a development
should not be beside them. They will voice their
opinions at a more local level in the local
development planning process. Each means of
public inquiry or examination has to be geared to a
different audience and to the different functions of
plans.
Graham U’ren: Patrick Harvie’s question is very
difficult to answer. According to the bill,
responsibility for the national planning framework
will be handed to Parliament, with a 40-day period
for consideration. However, the bill cannot say
what Parliament should do with the framework;
that will be up to the Parliament. The big question
is whether the Parliament would want to conduct
an examination of the framework in an inquisitorial
rather than in an adversarial way. However, the
Executive has not made a proposal about that,
because the matter is with the Parliament.
In its response to the white paper, the Royal
Town Planning Institute in Scotland said that the
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framework should come before the Parliament.
Not understanding the niceties, we said, in our
naivety—perhaps we expected this to be in the
bill—that
the
Parliament
should
appoint
commissioners to hold an examination. The
examination could be done with a very light touch
but still have independence and technical
expertise and be accessible to everybody. The
examination would then be reported to the
Parliament to inform any debate that it wanted to
have.
If commissioners are to be a serious option, it is
for the Parliament to appoint them, as provision for
such appointments cannot be made in the bill.
There is a debate to be had on the matter. We are
waiting to see how the Parliament would like to
deal with it, and then we could help you to shape
something. The principles would be the same:
there is no reason why the national planning
framework could not be tackled in broadly the
same way as the strategic development plan.
However, this is still not about statutory objectors
or about the plan’s status in the development plan
and all the niceties and legal challenges that go
with that. It is about having as open a debate as
possible about the real issues; that is the nub of
the matter.
Cathie Craigie: We discussed that issue in
some detail last week with the witnesses from the
universities, and I am sure that we will spend more
time discussing it before we produce our stage 1
report.
In answer to my question about other agencies,
Richard Hartland raised the issue of the lifespan of
the development plan. Many of us feel strongly
that, under the existing system, local plans can be
years out of date and so do not serve the public or
economic growth well—in fact, they serve nobody
well. We are keen for plans to have a realistic
lifespan that is achievable for local authorities.
From Richard Hartland’s response to the previous
question, do I take it that placing a statutory duty
on agencies to engage in the process will help to
achieve the five-year lifespan? Will any problems
prevent five years from being an achievable goal?
Richard Hartland: Getting participation right
with service providers and stakeholders can only
help, because people will understand earlier what
can and cannot be done. We live in a world in
which local plan applications for development
cannot be serviced. That is a rather preposterous
situation to be in given that we are talking about
the concept of a co-ordinated planning system, but
that is where we are. We need to unlock that. If
the plan is pitched at the right level, it can clarify
the matters for debate at subsequent levels. A
public inquiry could have much more focused
participation, because the local development plan
would have sorted out many of the more strategic
issues.
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Cathie Craigie: Difficulties in delivering what is
in a local plan arise if, for example, Scottish Water
is not engaging with the local authority to assist in
providing the infrastructure to allow a development
to proceed. Scottish Water could walk away or
delay progress for a long time. Will the statutory
duty to be involved help?
Richard Hartland: That will help, because there
are other means of providing infrastructure. If
Scottish Water cannot provide the infrastructure,
the developer or a consortium of developers may
well be willing to do that in order to put the
development in what the community and the local
authority feel is the right place.
That takes us into another debate about finance
and resources. We are doing a lot of work on that,
particularly in West Lothian, in what we identify as
core development areas, where the infrastructure
needs happen to be not for water and drainage,
but for the provision of road linkages, new roads
and schools, and the work has to be funded by the
developer. Those are not planning gains but
planning necessities. If we do not provide,
development will not happen.
We must be careful about the mechanisms for
providing. The secret is to realise or appreciate the
true land values of development. A debate is
opening up about the planning gain supplement—
perhaps that is for another time or for later today—
and about how we introduce that mechanism. A lot
of work is being done throughout Scottish
planning, particularly in West Lothian, on putting in
place the infrastructure. As I said, there are other
means of providing the infrastructure. All the
parties must understand that, including the parties
that might not be able to provide the infrastructure.
The Convener: Ann Faulds has patiently waited
to speak.
Ann Faulds: The Transport (Scotland) Act 2005
imposes a duty on local authorities and health
boards to take into account the regional transport
strategy when exercising their functions. If a
hospital wants to devise a car parking policy, it
must think about the regional transport strategy. I
wonder whether it would help if Parliament
imposed a similar duty on key agencies to take
into account the development plan in exercising
their functions.
Mr Home Robertson: I will resist the temptation
to follow that up, although planning for car parking
at the new Edinburgh royal infirmary has not been
a triumph of planning policy in recent years. I will
not go into that.
I will continue the theme of development plans.
What will be the role of action programmes in
implementing development plan policies? For
example, is there any hope of reducing the
complexity and volume of development plans?
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They are pretty Machiavellian just now. What
about neighbour notification?
Steve Rodgers: I will have a bash at answering
that. The concept of action plans is welcomed by
most of us who are engaged in the process. One
of the main benefits of action plans is that they will
focus attention on the delivery of key elements of
the plans, instead of plans being seen as policy
documents that are put on the shelf and are used
simply as a basis for making decisions on planning
applications. The development plan system is
about a lot more than that; it is about the proactive
and positive role for planning that we have been
talking about. I welcome the introduction of action
plans as a way of ensuring that we have that
focus.
Mr Home Robertson: Is that system going to
simplify the documents that Joe Public and the
rest of us will have to try to digest and
understand?
Steve Rodgers: Whether it will simplify the
documents is another matter. The bill proposes
that, in addition to the plans, we will have to
produce a development plan scheme that sets out
a timetable for the production of plans. We will
also have to produce the consultation report and
publish a strategic environmental assessment,
which is an appraisal of a plan’s environmental
aspects. Whether all those things will make the
system any easier for members of the public to
follow is open to question. However, we have a
duty to try to simplify, as far as we can, the content
of our plans in relation to the type of policies that
they include and their ambitions. I do not think that
we should regard local development plans as a
vehicle for trying to cover absolutely every
eventuality within a locality; they have to be more
streamlined and focused. I am convinced that
there is a role for the Scottish Executive to play in
helping to achieve that by providing clear
guidance. For instance, the white paper talked
about introducing model policies that we could all
use. That would help to simplify the content of the
plan.
Mr Home Robertson: Does anybody else want
to comment on that?
Graham U’ren: The issue has been a hobbyhorse of mine for a long time. In 60 years of our
planning system, the attitude has always been that
local authorities should produce plans entirely at
their own discretion. In terms of fitting their content
to their areas, that is absolutely right, but there has
been little standardisation of the style of the plans
and the procedures that are followed. We are only
just waking up to that, and the whole business of
e-government and e-planning has led to a lot more
comparing of notes about how we do things. That
has flagged up the huge variety of approaches
that people take, although, to a large extent, the
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way in which policies are written means that there
is no need for such variety.
The situation can be confusing when one takes
an across-the-country view. Also, until relatively
recently, people have not benefited enough from
comparing notes on practice in writing plans and
policies. Again, we cannot legislate for that but we
can do an awful lot more in practice development
and in how we manage the system to make
development plans far more accessible. I do not
think that that has anything to do with the bill. The
positives of the action programmes are huge: they
are part of the discipline.
Under the bill, key agencies will have an
obligation to co-operate in the preparation of the
main issues reports and the development plan.
They are not mentioned specifically in relation to
the action programmes, but perhaps that is
something else that we could consider. If their cooperation is secured at the first level, perhaps
secondary legislation could deal with the matter.
The point that we discussed before, in relation to
infrastructure, about key agencies working closely
all the way through the process applies to the
production of action programmes as much as—if
not more than—it applies to anything else. That is
the point at which one can prove that a better and
more integrated planning system is producing the
fruits that get over the problems that Richard
Hartland was talking about. The action
programmes are important.
A two-yearly review or update of the action
programme would provide a superb opportunity to
monitor the overall progress of the plan.
Monitoring is something that we need to examine
more closely. We must constantly tell people what
the plan is achieving or not achieving and what
may have to be done. Having a clearer
understanding of that is an important part of the
process of implementation and monitoring.
10:45
Richard Hartland: A number of points follow
from that. The first of them brings us directly back
to the question of complexity, and I believe that we
have a responsibility, as part of the culture
change, to make the local development plan much
simpler. There are two or three elements to be
considered. For example, I favour a loose-leaf
document approach. If something has not
changed, we should not need to re-examine it or
to search our souls to redefine policies, but that is
what we do. The other worrying point is that it
seems that there is never a good time to do a
development plan. We need to appreciate and be
aware of forthcoming changes in policy. If we were
aware of the Executive’s priorities, through the
Parliament, for policy changes, we could anticipate
those changes and regulate our development plan
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mechanism to account for them. Too frequently,
we have almost achieved the writing of the
development plan, only to find that we have been
given a new policy. We do not have to start again
if that happens, although we have to re-examine
our position. We need to get away from that
approach—we need to be able to anticipate
changes and write them into the system.
I must make a point about the complexity of the
development plan, the speed of the plan and the
explanatory notes to the bill, which say that we
want the system to be simple. There are
mechanisms in the bill that will make it simpler, but
there are also mechanisms that will make it more
complex. Around the table, we are saying that the
action plans are good, that strategic environmental
assessment, sustainability and accountability are
essential and that there must be community
engagement, reporting on community engagement
and neighbour notification. Those are all good
things, but we can achieve the five-year process
only if that work is resourced. Inevitably, we will be
thinking about how we can achieve all those good
things within that cycle given that we have
struggled to consider less within the same cycle.
Essentially, it comes down to the resources that
we put into formulating and processing the
development plan.
Mr Home Robertson: What are the resource
implications of that aspect of the proposed
legislation?
Richard Hartland: I was asked that question
yesterday by my chief executive.
Mr Home Robertson: Surprise, surprise.
Richard Hartland: I could not answer it then,
and I will not pretend to be able to answer it today.
I do not think that we will know what the resource
implications are until we see the secondary
legislation, which will say exactly how those things
need to be done. However, I suggest that, in the
immediate term, the resource implications will be
quite substantial. The bill claims to be able to
streamline the planning mechanism and therefore
to make it more efficient, and there may be
something in that in the long term. However, we
will have our work cut out if we are to achieve all
those things in the short term, and I am worried
about resourcing that.
Mr Home Robertson: We shall probably hear
more about that as we go on.
I would like to ask about a specific area that is
likely to be identified in development plans. It is
something about which I have a bee in my bonnet
in relation to my own constituency: the provision of
affordable rented housing. The development plan
may identify such a need, but the people who own
the land inevitably tend to want to maximise its
value, so affordable housing is difficult to deliver.
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Is anything else required in the legislation to make
that deliverable? It is one thing to express the
aspiration for more affordable rented housing in a
certain area, but it is another thing altogether to
ensure that it is delivered. I would like to take
advantage of this session to see whether the
witnesses have any bright ideas about delivering
affordable housing.

development plan was agreed, after which it was
decided to release a chunk of land for housing in
one or more villages. However, nobody noticed it,
and once the planning application came in after
the stable door had closed, as it were, everybody
cried foul saying that they knew nothing about it.
Will the new system work any better or will people
still be in the dark until it is too late?

Steve Rodgers: The current set-up allows us to
address the issue using the planning advice note
on the provision of affordable housing that the
Executive produced fairly recently. It suggests that
we should include in our local plans specific
policies to require the provision of affordable
housing.

Richard Hartland: A critical factor, which is
again a matter of culture change, is that in the
past, and probably at present, the community was
consulted on the local plan. The secret is to
consult the community and engage it in the
formulation of the local plan. Therefore, by the
time that the community sees that the plan has
some meat on its bones, it is not perceived as an
end product. That has been done successfully in
some areas in Scotland. Communities have been
approached not necessarily with a blank sheet of
paper but with what the requirements and options
might be. Those communities are then engaged in
selecting those options. The end product is formed
from a consensus. That makes it much easier to
go through the public inquiry process, adopt the
plans and then make the decisions on the
resulting planning applications.

Many of us have been working on developing
supplementary planning guidance. Rather than
wait for the next round of development plan
reviews, we have pushed ahead and introduced
supplementary planning guidance that obliges
developers to require, as the planning advice note
suggests, a minimum of 25 per cent affordable
housing. It is up to the local authority, in
consultation with local stakeholders, to determine
priorities for that housing. As you are probably
aware, the PAN’s definition of affordable housing
covers not only social rented housing but low-cost
home ownership and equity sharing. It is up to
local agencies to determine, in consultation with
organisations such as Communities Scotland,
what their local housing market priorities should
be. Those priorities vary across the country.
Indeed, affordable housing is not a universal issue
in itself; it is concentrated in some areas. For
instance, East Renfrewshire, where I work, is
probably a classic example of an area that
experiences affordable housing pressures. The
mechanism that I have outlined is the way that we
have chosen to work on affordable housing. We
have recently approved supplementary planning
guidance to ensure that we achieve some of our
local housing strategy targets.
Mr Home Robertson: Your mechanism works
for developments from which one can take 25 per
cent. For example, 25 per cent of a private
development may become affordable rented
housing. However, if you are in an area in which
land is not being released for housing and in which
there is a need for affordable housing, you are in a
bind. However, I suspect that we will come back to
that another time.
Will the increasing opportunities for the public to
be included in the preparation of development
plans achieve the objective of involving local
people and reducing the number of objections? I
am sure that my constituency is not unique in
experiencing situations in which there was
supposed to have been a lot of public debate
about a local plan. Inquiries took place and a

Mr Home Robertson: I hope that you are right.
The public inquiry is almost a contradiction in
terms. There is precious little public engagement
in a public inquiry; all too often it is a dialogue
between professionals and lawyers. We all share
the objective, but we are striving for a way to make
it happen.
I am not sure whether anyone else wants to say
anything about this.
Andrew Robinson: I take your point about the
time lag in understanding. That happens
repeatedly. I do not think that there is any
panacea, but a great burden of responsibility lies
with local elected representatives. They must
constantly, and in obvious ways, engage their
communities in the debate about the issues in
their formative stage and later when they develop.
We all know that, once the planning process
gets to a certain stage, proposals solidify to an
irreversible extent and we are caught in a process
that seems unstoppable. People are undoubtedly
frequently aggrieved because they feel that they
were not consulted at the right time. I hope that,
under the new regime, we will engender as part of
the culture change much closer involvement
between elected representatives and those whom
they represent, as advised by proactive, not
defensive, planning departments. We all hope
ardently that such a culture change will happen.
The Convener: We need to cover several more
issues, so I ask members to keep their questions
short to allow maximum time to hear from our
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witnesses. Richard Hartland has a final point on
the present issue before we move on.
Richard Hartland: If we get the community
involvement or inclusion process right, that will
greatly speed up the rest of the plan adoption
process. However, we will then generate a fresh
set of public frustrations. If people have been
through the process and have been told that
because a development is of a certain size, it will
generate community facilities or infrastructure,
there will be an impatience for it to happen.
Brownfield, derelict or contaminated land is being
dealt with but, as the system is laborious, public
confidence is lost because projects cannot be
delivered quickly enough. That needs to be taken
into account.
Ms Sandra White (Glasgow) (SNP): I thank
Graham U’ren for clarifying the suggested
independent scrutiny of the national planning
framework by commissioners, as I had a question
about that.
I have several questions but, as the convener
says, we are tight for time, so I may skip over
some of them and write personally to the
witnesses on the issues.
Under the new hierarchy of developments, there
will be national, major and local developments.
The variety of action plans throughout the regions
has been mentioned. I seek the witnesses’ views
on the move to a three-tier system. Would you
prefer a one-stop-shop approach to development
management throughout the country or a variety of
approaches, perhaps based on geography?
Steve Rodgers: That question gets to the nub
of whether the proposed new system will be fit for
purpose. One of the white paper’s objectives was
to ensure that the system is fit for purpose by
ensuring that decisions are taken at the
appropriate level in the new framework. From that
point of view, the proposed hierarchy makes some
sense. For example, it makes sense that nationallevel applications will be determined nationally and
in the national interest, because national issues
will come to the fore in that determination. The
remainder of applications, whether they are for
major or local developments, will stay at the local
level, although some major ones may go to the
Scottish ministers.
I have no difficulty with the concept of a
hierarchy. However, an issue that must be
considered is the extent to which decisions will be
centralised in the Executive and removed from
those who are locally accountable. We may have
to return to that issue.
11:00
Graham U’ren: The member’s question raises
many issues. I commented that the variety of
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approaches to policy making in development plans
is regrettable to an extent, but that comment does
not apply to development management. In
development management, planning authorities,
as local authorities, work in the community and
deal with what is actually going on.
There will be huge variety at the development
management end of things both in how other
services are delivered and in how authorities wish
to deal with their customers anyway. I do not
mean a variety in statutory procedure, statutory
rights and all the rest of it, but a variety in the way
in which individual authorities want to deliver
development management. I think that there is a
case for variety in development management,
which is unlike the impression that I gave about
how policy should be set out. Policy needs to be
clearly understood and to adopt a consistent
approach.
I am not sure what you meant by having a onedoor approach, as I think you put it.
Ms White: You have answered the point
already. It was not so much about having a onedoor approach as it was about having one
approach to development management across the
country or having variation. You have said that you
would prefer for there to be a variety.
Graham U’ren: Yes. I think it is for local
authorities to decide exactly how they wish to
deliver the development management service
within the scope of their powers.
Ms White: I suppose that the word that I was
looking for was “flexibility”.
I was going to ask about the possible impact of
the proposals on objectors. From our discussions
on development plans, it seems that, if people are
brought into the planning process at an early
stage, we hope that we will be able to iron out the
issues before getting to the stage of actually
managing the plans. I do not know whether you
agree with that, or whether you think that having a
three-tier system would have an effect on people’s
objections.
Richard Hartland: A time lapse is involved in all
this. We are not going to wake up tomorrow with
the perfect development plan situation, involving
full public engagement and full satisfaction with
what we have. We will have a number of years of
development plans still being implemented—
outdated development plans that are being
replaced. We need to cater for that engagement
until we achieve the better product.
What I am suggesting—and what it is incumbent
on us all to do—is that we should try to achieve
what I would call early wins. In other words, if,
under the bill, we can change the system for the
better now, recognising that it is possible to
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change it, let us do so early, and let us develop
public confidence early, so that the bill starts
producing the goods even before it is enacted and
before the relevant secondary legislation comes
in.
Some mechanisms can be introduced at an
early stage, and participation in committees can
be included in that. The need for committees to
realign themselves for the purposes of more public
involvement and contribution can be addressed
now. There are some good examples around
Scotland of where that could be done. We need to
be wary about not waiting for things to be
improved by an end date. Rather, we should
improve them now, as we go along. There are
many lessons to be learned, and there are many
instances of good practice that could be
implemented elsewhere.
Steve Rodgers: I have an additional point in
relation to the notion that earlier engagement
might lead to fewer objections, or even no
objections. From my experience, I doubt that that
will be the case. I think it more likely that, the more
we engage people with the system, the more they
will be likely to participate actively. We might well
get more objections as a consequence of wider
engagement, rather than fewer. I do not think that
we should be frightened of that. There is a
difference between consultation and engagement.
As for the eventual outcome of the process,
there will always be individuals, organisations or
companies that do not agree with it. However, if
they feel that they have had their opportunity to
get involved in it and if they have had their
concerns listened to and addressed, we might like
to think that there could be some acceptance of
the outcome. My practical experience suggests
that that is not always the case, and that people
are not always quite as straightforward in their
approach as that. I do not think that that should be
a reason, however, for drawing back from wider
engagement. The statutory requirement to hold
hearings is a case in point. Inevitably, that will
draw more people into the system, and it may well
generate more conflict and objection.
The system must be able to deal with conflict.
We will never make conflict go away; it is in the
nature of planning. Very often, planning is about
trying to reconcile and balance competing
interests. For example, a large number of
objections to development plans are based on
landowner and developer interests. Those
objections will not go away just because of
engagement; landowners and developers have a
commercial agenda and they will pursue it through
to its conclusion.
Those are the additional comments that I
wanted to make on the notion of public
engagement and objections.
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Ms White: I take on board exactly what you say.
We will see how the discussion pans out in the
rest of the stage 1 debate.
I would like to raise the issue of the change in
responsibility for neighbour notification. As
everyone knows, the developer is responsible for
neighbour notification at the moment. Under the
bill, responsibility will pass to local authorities. Are
there resource implications for the local
authorities? How do they feel about the change?
Steve Rodgers: We cautiously welcome the
transfer of responsibility for neighbour notification
to local authorities, particularly those that are
associated with planning applications. There is
substantial evidence that significant problems
were caused in the past as a result of the failure to
notify or the submission of misleading certificates.
The bill gives local authorities the opportunity to
take control of the process and, in so doing,
remove the doubts in the minds of the public on
the veracity of the process.
However, the change raises the issue of
resources. The problem is that, although the
process of notification should be relatively
straightforward,
the
correct
details
on
neighbouring properties are required. The way in
which the bill sets out the process at the moment
means that the entire risk passes from the
developer to the local authority. The SSDP
suggests that a developer or applicant should
continue to play a role in providing the local
authority with a list of the neighbouring owners
and occupiers who are to be notified. The authority
would then, quite happily, carry out the neighbour
notification process.
Some groups have been looking into the impact
of the changes to neighbour notification—in fact,
they have run pilot exercises. They have found
that the cost depends on the nature of the area.
For example, the issues in remote rural areas are
quite different from those in inner-city locations.
The cost has been quantified at anything
between—
Ms White: I am sorry; I do not mean to interrupt,
but you mentioned pilot projects. Can you give the
committee any information on them?
Steve Rodgers: Yes, I am sure that we could
provide the committee with that information. For
some time, a local authority benchmarking group
has been meeting to look specifically at the issue.
The group has also been liaising with Executive
officials.
An attempt has been made to quantify costs: the
group has come up with a figure of anything
between £50 and £90 per application, which takes
into account staff time, additional postage costs
and the difficulties that are associated with
tracking and tracing owners and occupiers. The
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debate on resources has raised the issue of the
new burdens for which local authorities will
inevitably find themselves responsible. The
question is: will authorities be adequately
resourced so that we can properly meet
everybody’s expectations of the new system, or
will the whole thing grind to a halt because of
inadequate resources in the system?
Ms White: Will planning officers handle the
neighbour notification process, or can it be done
by other officers?
Steve Rodgers: Certainly, it could be done by
other officers. However, it would still come within
the planning function.
Ms White: So there would still be a cost
implication.
Steve Rodgers: Yes.
Ms White: And there would also be a time
implication for your officers.
Steve Rodgers: That is correct.
The other aspect of neighbour notification
relates to development plans. We welcome the
move to introduce a requirement for neighbour
notification, again with the caveat that it should be
sufficiently resourced. Neighbour notification of
development plans will have the purpose of getting
people engaged in the development planning
process. The key is to get people engaged in the
process at a much earlier stage. Neighbour
notification will do that. In many instances, it is too
late to become involved once a planning
application has been made. There needs to be an
emphasis on earlier engagement. Neighbour
notification of development plans will help to
achieve that.
The Convener: Rather than our giving the
SSDP the responsibility for providing the
information, it might be best for us to pursue the
issue with the Executive, because the Executive is
working with it on the benchmarking exercise.
Andrew Robinson: I want to comment briefly
on the issue that has just been raised. In private
practice, we are constantly asked to advise
affected neighbours very shortly after they have
received neighbour notification. I reinforce the
point that that is a very late stage in the process.
Often the recipient of a neighbour notification does
not know what the local plan says. There should
be prior warning. That links back to what I said to
John Home Robertson earlier. The level of
interaction between elected representatives,
planning departments and affected communities is
extremely important for raising the level of
alertness about and awareness of what is
happening, what is in the pipeline and what needs
to be acted on now, rather than at the point when
neighbour notification takes place.
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The Convener: The academics who appeared
before the committee last week gave us evidence
on the issue. They said that in other countries
there is a different culture of public engagement
with the discussion about planning. They even
suggested that in the United States newspapers
are given awards for positively allowing
communities to engage in the planning debate.
Whether we can do that in Scotland is another
matter, but it is worth considering.
Cathie Craigie: I want to continue on the theme
of neighbour notification. Certain classes of
development will require to be dealt with by preapplication consultation. A 12-week period of
notice will be given before the application is
determined. During that period, the applicant will
be expected to engage with members of the
public. What are your views on that method of
dealing with an application? Will it help to alleviate
fears that people have? Will it allow people the
opportunity to discuss their concerns? How does it
compare with the pre-application consultation that
we have at the moment for telecommunications
apparatus?
Richard Hartland: The concept of preapplication discussions is interesting and,
probably, essential, but such discussions must be
pitched at the right level. Pre-application
discussion with communities is to be welcomed for
larger-scale planning applications. However, I
suggest that it should not be the responsibility of
the applicant to engage in such discussion—it
should be the responsibility of the local authority to
manage that engagement. Too often in the past
planning applications have arrived on my desk
with community support, only for it to become
clear that the community has been sold a package
by a very competent salesman, but has not been
informed of all the circumstances behind or
implications of the package. Consequently, what it
has supported has ended up being refused
planning permission. It is better for the local
authority to manage and to take responsibility for
the process.
11:15
Cathie Craigie: If the local authority were to
manage the process, might the members of the
public who become involved see the local
authority as an agent of the applicant? Might that
be seen as too close an alliance? Should the
process be managed by a planning officer, or
could it be an officer of the council who is
experienced in dealing with public involvement in
consultation?
Richard Hartland: That happens at the
moment, but it tends to be for post-application
rather than pre-application discussion. The secret
is in getting the balance right, and we have to ask
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ourselves what the community is and who the
people are whom we should be engaging with.
Can they be individuals? We normally conclude
that it should be a community council, a residents
association or whatever body might be the direct
conduit for the people living in the locality.
We have tried not to hold public meetings, as
they tend to end up being coconut shies and I do
not like sitting at top tables with coconuts. We
need to put the message across that the proposals
are the developer’s and that our job as local
authority planners is to balance all the factors in
coming to a decision. We sit very firmly in the
middle ground until the application is progressed
and processed and the relevant factors come out.
We are the managers of that process, but the
message has to be that it is the developer’s
application.
Graham U’ren: There are some very important
points here, and we should be encouraged by
current experience. There have been some
relatively successful cases in which developers
have willingly gone into public consultation in
harness with a local authority and have managed
the concerns that have been talked about.
Whether we have it in regulations that will
implement the precise arrangements or just in
good practice notes, it is important that we have
clear guidance to all the parties involved on the
position of each of the interests in the process. It is
important that the developer goes through that
process. It has, in some cases, proved beneficial,
although it is still far from general practice at the
moment.
We cannot get away from the fact that it is the
planners of the planning authority who are
associated with the process. I have some fairly
bitter experience of other facilitators trying to
conduct the process but, although they had the
best will in the world, not understanding the
planning issues and the planning process. As a
member of the planning profession, I am bound to
say that. However, we are prepared to learn how
to do this sort of thing better because, ultimately,
planners are there to do this kind of job.
Facilitating the process is something that the
planning authority and its planners should be at
the heart of, and everybody should be clear about
the roles that are being played.
Cathie Craigie: Let us move on to the important
issue of hearings. You will be aware that some
local authorities already hold hearings on
applications. Is that a way forward?
Richard Hartland: I work for a local authority
that holds hearings on major planning
applications. Generally speaking, it has been
beneficial for people to represent their views and
have some influence—and there has been
influence in many instances. The secret is for local
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authorities to convince people that they have had
an opportunity to have their say in a way that
avoids people confusing having their say with
getting their way. Often, people think that they
have not been listened to because they have not
won the argument. A big task for us is to get the
message across that there is a genuine purpose to
people having their say at hearings or at planning
committees.
Cathie Craigie: Whose responsibility is it to get
that message across? Is that something that local
authorities should be taking on, or does the
Executive have a job to do in making the public
much more aware of the processes that they will
be able to go through?
Richard Hartland: Ultimately, it is the local
authority’s job, and the emphasis is on the word
“local”. I hope that, through our elected members
and our experience, we understand our
communities, and we should engage on the basis
of that understanding. There might be different
ways of doing it with different communities. I have
recently completed a protocol for the engagement
of community councils in the planning application
process, which was a difficult document to put
together. It has now been rolled out to all the other
community councils in West Lothian to invite their
opinions, and we were given some wonderfully
simple ideas from people who were looking at the
issue with fresh eyes. I think that it will be a good
document as a result, and I hope that it will be well
implemented.
Cathie Craigie: That is something that you
might want to share with the committee.
Richard Hartland: I am happy to do that.
Mary Scanlon: I would like to return to the preapplication consultation, but first I have a
supplementary question about the points that
Cathie Craigie raised.
Paragraphs 128 and 129 of the policy
memorandum cover a crucial part of the public
consultation, but I think that many members of the
public would be quite surprised that one of the
categories for a pre-determination hearing is:
“Applications for major and local developments which are
significantly contrary to the development plan”.

There is a general belief that the public are
involved in the pre-application consultation and
that, once the local plan is in place, it is in place
for five years. However, what we see in paragraph
129 is almost a loophole. What do directors of
planning think about that? The development plan
is not as hard and fast as it seems to be, and
measures could be considered contrary to the
local plan or could be “significantly contrary” to the
plan. Is not that opening up serious problems for
holding those hearings?
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Steve Rodgers: It is an attempt to get below the
generalities that are in the bill and to get down to
the level of detail required. Although everybody
will welcome the introduction of mandatory predetermination hearings, the real issues are around
the detail of that process—the categories of
application that it will apply to and the
circumstances under which hearings will have to
be held—and all of that is reserved for further
orders and regulations. I take the point, however,
and you are right to ask whether we should really
be setting out at this stage to indicate that there
are clear categories of application that would or
would not require a hearing, in advance of the
publication and development of the regulations.
Mary Scanlon: You mentioned detail, but it is
not exactly detail that we are talking about. We are
talking about
“Applications for major and local developments which are
significantly contrary to the development plan”,

which the public, community councils, neighbours,
councillors and MSPs have all signed up to. Now,
however, we see local authorities having to hold
pre-determination hearings for applications that
would make significant differences to the local
plan. That must make your life impossible.
Steve Rodgers: The practice adopted by most
of us who have operated hearings systems is that
there would be a hearing in the case of a proposal
that was a significant departure from the local plan
and for which, for other material reasons, the
recommendation was that the application should
be approved. There is a requirement for that
debate to be held in a public forum because, as
you have said, the local plan may state that a site
is for X, yet there may be a proposal for Y. There
may be other material considerations, such as
changes within the local community or changes in
local economic circumstances, that would allow a
justification to be made for departing from the
plan, and the hearings process allows that
decision to be debated and taken in public.
I do not think that it would be necessary to have
such a debate in public when the recommendation
was that the application should be refused, in line
with what was in the local plan. Although the
application might well be for a development that
was significantly different from what was
recommended in the local plan, if the authority had
no intention of approving it, the case would not
need to be considered in a hearing because the
applicant would have the right to take matters
further through the appeal process.
The Executive will make orders and regulations
on the detail of the hearings process. We must
encourage it to ensure that we have hearings
when it would be appropriate to do so and when
they would add value to the process; we should
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not have hearings just for the sake of it or in
circumstances in which they would add nothing.
Another category of application to which the
policy memorandum refers is applications that
require the submission of a supporting
environmental impact assessment. One must ask
whether it should be necessary to hold a hearing
for an application simply because it required the
submission of an environmental statement. It may
be the case that there are no objections to an
application because it is in line with the
development plan and that approval is being
recommended. Why should we waste time and
resources by holding an unnecessary hearing
simply because the regulations require that? Such
issues need to be thought through in some detail.
The SSDP has offered—and will continue to
offer—to work closely with Executive staff on the
drafting of the regulations. Our perspective is
slightly different in that we take a practical
approach because we will be the people on the
ground who will have to implement the proposals.
Mary Scanlon: I appreciate that the proposals
will afford enhanced scrutiny of particularly
controversial applications, but members of the
public believe that the development plan will be
cast in stone. That is not exactly what the policy
memorandum says; it will be possible to unravel
the development plan. Perhaps we can come back
to that issue, given that time is moving on.
I return to Cathie Craigie’s question about the
pre-application consultation. Are there any
alternative measures that could give the public
greater confidence in the system and in their
ability to counter any perceived injustices? That
question is for all the witnesses.
Andrew Robinson: At the moment, it is not
always that straightforward to get a pre-application
discussion. When we are acting on behalf of a
client, it is not uncommon for a planning authority
to say to us, “Put your application in and we will
consider it.” That is not helpful, given that existing
Government advice states that there should be
pre-application
discussion.
Holding
such
consultation is a good way to conduct business,
but I am aware that many of the planning
authorities with which we work are acutely
overburdened with casework and that there comes
a point at which certain aspects of an ideal service
may have to be sacrificed in the interest of being
able to shift the work in reasonably good order.
A related issue is discussions while an
application is being considered. Only yesterday an
architect called me about a planning application
that he had made for listed building consent on a
grade A listed building. He was indignant because
his request for a meeting to consider his proposals
had been declined. He had been told just to make
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the suggested alterations and to resubmit his
application but, as a qualified architect, he did not
agree with the proposed changes. Specific cases
do not necessarily prove a general rule, but such
circumstances arise far too often for one to be
relaxed about the situation.
The lack of a dialogue between the officer who
is handling the consideration of a proposal and the
applicant, who is often professionally represented,
is sometimes a cause for concern. However, even
if legislation is introduced to make that dialogue
mandatory, there is still the resource question.
11:30
The Convener: I want to ask about building
confidence, not just in the predetermination
hearings, but in the planning system as a whole.
At our planning event, it was suggested by some
parts of civic Scotland—community councils in
particular—that the thing that could balance
access to justice would be the granting of a thirdparty right of appeal. Do you, as professional
planners, agree with that suggestion? Do you
have reservations, or do you think that a thirdparty right of appeal could go some way towards
addressing issues of social justice?
Graham U’ren: It is important to realise that the
expression “third-party right of appeal” raises
some questions, the first of which is about the third
party. Would such a provision offer a right to any
individual to try to frustrate the process, or would it
genuinely be about the wider public interest and
how that is represented? The second question is
about the appeal. An appeal is not necessarily
another bite at the cherry; the issue for the wider
public interest is how well the public are involved
all the way through the system. Those two points
are the essence of the social justice issues that
have been raised.
We spent a long time debating the matter and
concluded ultimately not only that a third-party
right of appeal is something that we, as
professional planners, do not want, but that it does
not underpin notions of social justice. In that
respect, early engagement in the making of
development plans is far more important. We
might go slightly further on that in the bill. The bill
explains, among other things, that the main issues
report should be an accessible document, but
there is no reference to local authorities’ having a
duty to build capacity in the community so that the
community can become engaged. That is
something that we want to examine closely.
Planning Aid for Scotland is closely involved in
that kind of work, the value of which is being
recognised more and more. We support Planning
Aid: we grant-aid it in Scotland and run it in
England. We are concerned to ensure that
Planning Aid is a success and that it goes from
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strength to strength—it is very much about
building capacity so that communities are better
able to engage. That is the real social justice
issue, which is coupled with the principles of
democratic decision making, which are not about
being able to go over the heads of the decision
makers but about calling the decision makers to
account in the appropriate way through openness
and transparency in the system and the provision
of explanations.
For those reasons, we do not think that the thirdparty right of appeal is a social justice issue. There
are many practical issues to do with the
implications of a third-party right of appeal for the
efficiency and effectiveness of the system. We do
not consider that the level playing field issue
applies, because the positions of applicants are
always different. The applicant has an interest in
the property and in the development opportunity
for the purposes of their economic and domestic
welfare. The effects of loss of that opportunity
might in many cases be so serious as to outweigh
the benefits to the community of the application’s
being turned down. There are many other ways of
addressing a community’s concerns than simply to
stop one individual. There are also, in respect of
many contractual situations, serious legal
consequences—not only as a result of not
delivering private development, but of not
delivering public developments that would be of
significant public benefit. Perhaps Ann Faulds can
explain that better.
For those reasons, although we are wholly
behind there being public interest in the system
and we support the principles of social justice, we
oppose a third-party right of appeal.
Richard Hartland: I agree fully with Graham
U’ren. It is incumbent on us to have a system that
is as open and transparent as possible, and which
includes proper and full explanation of decisions.
Sometimes, we fail by not giving adequate
reasons for decisions.
My worry is linked to something that I said
earlier. We would in many cases need to ask what
would constitute a third-party right of appeal. I
suspect that if an appeal was based on material
planning considerations—which should in the first
instance have been the determining factor in the
application—the
mechanism
will
become
frustrated. The third-party right of appeal will
become another hurdle that can be put in people’s
way. We must see the difference between people
not getting fair, reasonable, democratic and wellintentioned decisions and people not getting their
way.
Jackie Baillie (Dumbarton) (Lab): I had
intended to sit quietly, but it is very difficult for a
politician to do that, so I thank the committee for
the time.
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I want to pursue some particular points. I
welcome much of what the Executive proposes—it
is positive—but the witnesses have throughout the
meeting talked about culture change. Culture
change takes time and there are, as I am sure you
will acknowledge, currently issues of trust and
failings in the system. How do you respond to
that?
I am pleased that the discussion about TPRA
recognises that the term means many different
things to different people. On the back of Steve
Rodgers’s interesting evidence, I wonder whether
we would end up with more people objecting, and
whether we would not cause frustration because
there is not so much a right of appeal as a right of
referral to ministers as a backstop position. After
all, if developers have a set of rights, is not it
appropriate to balance those? I pose the question:
is there a third way?
Richard Hartland: There is at present a
mechanism by which developments that would run
contrary to a development plan, but in which
planning authorities have a financial interest, can
be referred to ministers, if the objectors are
minded to do that. That mechanism is available to
everyone now and we are obliged to follow it.
Patrick Harvie: I want to pursue the same
issue. I sense that people feel that there is
unfairness. I want to know whether planning
professionals prefer a particular mechanism to get
over that sense of unfairness. That is one of the
things that put people in a combative,
confrontational and adversarial mindset, which we
all want to remove from the planning process. If a
wider right of appeal is not the right way to
overcome that sense of unfairness, what is? If we
do not get that right, we will not get the upfront,
active, honest and open-minded engagement that
we all want.
Graham U’ren: We are in a bit of a chickenand-egg situation in some respects. Our attempts
to improve the system should not be jeopardised
by our changing the fundamental principle that we
should not simply bolt on extra points of redress
just because we are not fixing what happens at the
beginning of the process. We have to ensure that
we address the issue of early engagement—it is
fundamental.
Jackie Baillie asked about a third way. When the
debate started, the Royal Town Planning Institute
was very concerned that the debate was going to
become like a pendulum swinging between two
extremes. We were concerned about that because
there was no looking for other ways out of the
problem. If that pendulum continues to swing, we
might end up with the wrong perspective on the
exercise. As was discussed earlier, the planning
system is about trying to reconcile many
conflicting objectives in our communities and in
policy aims.
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Our real concern is that that should never at any
stage lead to a conflict of ideologies. Whatever the
outcome, we need a planning system that is
robust enough to service the democratic British
public and its political systems. We cannot have
the planning system being used as a political
football. The debate should never lead to that and
it should not encourage people to take a rather
liberal view of what is up for grabs in the planning
system.
There must be a serious debate so that we have
convergence towards a system that will work. That
system will work only if, when problems arise,
there is a decision-making process that people
accept and have respect for. The question then is
about what happens in between. Richard Hartland
has already said that the potential of the call-in
process, which avoids second bites at the cherry
after the first decision maker has made the
decision, must be examined. In our view, there is
really no alternative to that. If you cannot accept
one or the other, that is the only place to look. We
cannot just have another go at the first decision
maker’s decision, which is entirely within their
competence. The potential for ministers to
intervene, having been notified of an intention to
make the decision, is the key area to examine.
Andrew Robinson: I would answer by saying
that there must be strong and well-grounded
participative development plans. At the end of the
day, an open process and strong environmentbased local plans will provide confidence that
decisions have been reached properly. The local
plans that we have at the moment are not—for the
reasons that we discussed earlier—good quality.
That has, in my view, been caused by two-tier
statutory planning. If in five years—certainly in 10
years, but I hope that it will happen in five—we do
not have vastly better local plans than we have
now, we will have failed the people to whom we
have argued that the TPRA would be merely a
bolt-on and an admission of failure on the part of
our planning system.
The big hope that is being invested in the
planning reform process is that we will get a
planning system that is founded on strong
development plans. Not everybody will be pleased
about what comes out of that—there will always
be winners and losers—but the big problem for our
profession is increasingly to do with explaining
decisions, whether they have come through the
plan or as a consequence of the plan. I hope that
you do not think that my answer is a cop-out,
because I think that what I have said is
fundamentally important. We have no difficulty at
all in understanding why people want the TPRA,
but we hope that there is another course that we
can take in order to avoid it.
Richard Hartland: I agree with Andrew
Robinson. I have heard it said that there being
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inadequate resources to make a third-party right of
appeal mechanism work is a reason for not having
one. Lack of resources would be a fundamental
flaw—if a measure is good, it should be resourced.
I suggest that resources should be used to
improve the planning system, as articulated in the
bill. I agree that the system needs to be improved;
we, as local authority planners, are the first—
because we suffer the biggest headaches with an
out-of-date system—to say that we need
resources to improve the system.
Mary Scanlon referred to significant departures
from the development plan; there is some
historical baggage in that area. Many significant
departures from the development plan come about
because the development plan is out-of-date and
life has moved on—the economy and dynamics of
the country will have moved on significantly from a
development plan that is 10 years out of date.
However, to label a development as
“significantly contrary to the development plan”

immediately creates prejudice against it and builds
up a problem of public confidence in the decisionmaking process. How can a decision be made on
a development that is contrary to the development
plan when life has changed since the plan was
written? Resources should be allocated to improve
the system, as has been discussed today and as
is articulated in the bill.
Ann Faulds: As a lawyer, I stand to gain a lot if
third-party rights of appeal are introduced, but I am
fundamentally opposed to their introduction and I
endorse all Graham U’ren’s comments. One of my
real concerns is that such a system could be open
to abuse, which would delay important economic
decisions. It could be abused by people who are
commercially or politically motivated or who are
ignorant of the planning system. It will be a very
sad day for the planning system in Scotland if a
third-party right of appeal is introduced.
11:45
The Convener: I call Patrick Harvie and ask him
to be brief.
Patrick Harvie: Are not we trying to achieve a
situation in which development plans are not
allowed to go out of date? Surely plans will be
relevant if they are kept up to date.
Let us say that approval has been given to a
development that is contrary to the plan that
everyone has participated in and signed up to. I
suggest that, only when people feel that a decision
has been made wrongly should they be given
recourse other than going to court. Given that
such situations will arise rarely, that suggestion
would not give a field day to lawyers. Is not it
possible to send out the message that the system
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has to treat people fairly right through the process,
and to say that it should do so in a way that does
not lead to lots of appeals? I do not want people to
have to go through lots of appeals only to feel
frustrated at the end of the process.
Richard Hartland: As I said, such a mechanism
exists to a certain extent. If an authority is minded
to grant an application that is significantly contrary
to the development plan and which has a body of
objection against it, the application can be referred
to Scottish ministers. A degree of independent
scrutiny exists and has been used on a number of
occasions.
Who—when looking at the development plan for
the Calders area of West Lothian—would have
envisaged that there would be a prison on our
radar? It was not there when the plan was agreed,
but changes in Scottish society meant that an
additional prison was required. In terms of material
planning considerations, the site was appropriate
in respect of the vast majority of factors—in fact,
the development regraded contaminated land and
brought jobs into the area. Of course, it was
contrary to the development plan; it had to be and
there was a body of objection to it. The application
was referred to Scottish ministers who assessed it
independently and decided to allow the authority
to issue the decision. Independent scrutiny was
involved.
Ms White: I will try to be brief, convener. There
seems to be a misconception, particularly among
developers, that if a third-party right of appeal—or
community appeal, whatever we want to call it—
were to be introduced, people would appeal
against anything. However, strict criteria would be
set for the granting third-party right of appeal—an
application would have to be accompanied by an
environmental impact assessment and the
development would have to be contrary to the
local plan. Patrick Harvie and Andrew Robinson
rightly said that people will be involved at the
beginning of the local plan process and so can
participate in drawing up the plan. People would
have a third-party right of appeal only if the
authority were to deviate from the plan.
I turn to the fundamental democratics of the
issue, which Graham U’ren raised. We are talking
about involving the public and getting their
confidence. Given that 86 per cent of the Scottish
public who responded to the consultation on the
bill said that they were in favour of third-party right
of appeal, surely it is incumbent on the committee
and Parliament to do something about that? In a
nutshell, people do not like the lack of
transparency and unfairness in the system—they
feel that developers have it all and that
communities and people have nothing.
I would like to see some form of third-party right
of appeal that would be granted according to the
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strict criteria that have been set. If the
development plan is discussed earlier in the
process, people will be more focused and involved
in the process. However, where an authority
deviates from its plan, is it too much to ask for
communities and people to have a third-party right
of appeal? After all, we live in a democratic
country.
Ann Faulds: Such a right would have to attach
to a person and not to a type of development. We
would then have to start to divide up society into
those who had the right of appeal and those who
did not. That would be a difficult call to make.
Ms White: We would have to look at the issues.
It is very easy to talk about putting things into
boxes. I am sure that there are ways of dealing
with the problem; other legislation could be used,
for example.
Steve Rodgers: The bill reflects some of the
concerns that Sandra White expresses, but it does
so slightly differently by putting more emphasis on
the early engagement of people and communities
in the process. It will also introduce a statutory
requirement for third parties to have a right to be
heard
before
planning
applications
are
determined. That reflects a desire to get more
people involved in the decision-making processes.
Amendments to the bill have been suggested,
and there are some indications in the supporting
documentation that will ensure that rights of
appeal will be prescribed in certain ways. The right
of appeal would, in many instances, not be
exercisable. Somebody referred to it as a lowering
rather than a raising of an end of the playing field.
The fundamental issue is that such a third-party
appeal process would come at the wrong end of
the decision-making cycle. The emphasis should
be on effective early engagement. There should
be clear and transparent decision making during
the process and there should be clear and open
communication after it, so that people understand
the basis on which decisions are made.
The Convener: Jackie Baillie will ask a specific
final question on that before we take a short break.
Jackie Baillie: You referred to the right of
referral or call-in by Scottish ministers. Is not that
right exercised by local authorities rather than by
communities?
Richard Hartland: That right is exercised by the
community because it will come from a direction
by the Scottish Parliament—or it will be when it is
enshrined in the legislation. There has been a
democratic decision to put that right in place in the
first place.
I would like to reflect on the concept of rights of
appeal. There might be seen to be an imbalance
in rights of appeal in that the rights of appeal for
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the applicant might be too broad. People might
see that and be rather tense about it. If a local
plan is up to date and contains sound policies that
have been democratically processed in full
consultation with the communities, and an
application comes in that is significantly contrary to
the development plan, what is the value of having
a right of appeal? All the arguments would be
trailed out again. That would not only cause great
public expense, but would cause great community
anxiety and uncertainty. That factor needs to be
considered. I am sorry. I am not parrying the
question with another point, but as a planner who
works with communities I would like to see more
examination of that.
Ann Faulds: Jackie Baillie is absolutely right
that community groups cannot independently
trigger a referral or a notification of an application.
Applications are referred under the regulations
that are set down. What such groups can do—I
have done this for clients—is write directly to the
Scottish ministers, asking them to call an
application in. The power of call-in hangs over
every application, whether or not it is caught by
notification.
The Convener: Thank you. We will take a fiveminute comfort break.
11:53
Meeting suspended.
11:59
On resuming—
Mary Scanlon: Let us move on to schemes of
delegation. In our pre-legislative consultation with
planning officers and others, it was suggested that
the proposed system for such schemes had the
potential to drive a wedge between planning
officers and elected members. Do you agree?
Graham U’ren mentioned consistency but,
according to paragraph 147 of the policy
memorandum, each planning authority will have to
submit its proposed scheme of delegation to
ministers. That will hardly lead to consistency
because there could be different levels of appeal
in every authority. Let us start with those two
questions. Will the system for schemes of
delegation lead to conflict between planning
officers and elected members? Are we
recommending an inconsistent system that could
lead to problems?
12:00
Steve Rodgers: When you spoke about the
possibility of a wedge being driven between
planning officers and elected members, you were
referring to the local review provisions, whereby a
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decision that had been taken by a planning officer
under delegated powers could be called in for
review by a local body comprised of elected
councillors. That is one element of the bill that
gives us cause for concern, in that it could
undermine the positive relationships that exist in
many areas between planning officials and elected
representatives.
In addition, we have reservations about the way
in which that process will be perceived by
members of the public. In effect, decisions that are
taken under delegated powers are still decisions of
the council, both formally and legally. The review
process will be conducted by the same body that
took the decision in the first place—in other words,
the council. That raises some issues.
In case there are any misconceptions about
delegation generally, it might be worth pointing out
that just under 80 per cent of all planning
applications in Scotland are already determined
under various schemes of delegation. The fact that
the extent to which delegation is used varies quite
widely is probably the issue that the bill is getting
at. There is a desire to bring schemes of
delegation up to a certain standard, to make
decision-making processes at local level more
efficient.
We have no difficulty with the desire to achieve
consistency, as long as it does not hinder some of
the better performing authorities that already
successfully operate well-established schemes of
delegation. If everyone had to adopt a standard
approach, such an authority might find itself
having to adopt a scheme that was not as good as
the one that it has at present. The provision of
guidelines or even a model approach by the
Executive would be welcome, provided that that
was regarded as a minimum or a target and there
was nothing to stop authorities going beyond that
if they wished to.
Mary Scanlon: At our meeting on Friday, you
mentioned that 90 per cent of applications to your
authority, which is East Renfrewshire Council,
were processed under delegated powers. Perhaps
that authority would be one of those that would
lose out if the system were standardised. As
things stand, your authority benefits from the
increased use of delegated powers, but do you
accept that the proposal on schemes of delegation
could lead to a great deal of confusion because
there could be different systems throughout
Scotland?
Steve Rodgers: I am not convinced that it
would lead to confusion. The objective behind
reviewing the application of delegated powers is to
ensure that we take decisions as efficiently and
effectively as possible. The use of delegated
powers is a way in which authorities can cope with
ever-increasing numbers of planning applications.
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The context for the proposal is that the number of
planning applications that authorities have to deal
with has grown enormously in recent years.
Nationally, the volume of decisions that have been
made has grown by more than 30 per cent in the
past four years. In my authority, it has grown more
significantly than that and we are now dealing with
50 per cent more planning applications than we
were five years ago. However, we are managing
to deal with 10 per cent more applications within
the two-month timescale, which is simply the result
of a review of the management and decisionmaking processes. That is what drives the need to
have schemes of delegation in place and to
ensure that a minimum standard is being attained.
Richard Hartland: I operate in West Lothian,
which has a fairly wide system of delegated
powers. Critical to that is what I have called the
democratic safety net, which seeks to give
members of the council the best opportunity to
refer items to the committee. That is the bottom
line. If a member wants an application to be
referred to the committee, I have no jurisdiction in
that. The application is called, it goes to the
committee and a report is prepared.
The council feels the various benefits of the
delegated powers scheme. I know that I am
speaking on behalf of the council on this because
when I reported on a year and a half of operation
of the scheme, members approved of and were
happy and confident with it. It has made a 10 per
cent saving in resources through staff time. There
was also a 4 per cent improvement in
performance, which was greatly welcomed. The
members felt that the decisions had been made
competently, efficiently and in accordance with the
development plan. If there was any dubiety about
the development plan, it was referred to the
committee. A lot of that is dependent on
experience and knowledge of the way in which the
council operates. The scheme of delegated
powers has been a great boon and I have had
only two complaints from members of the public
about how it operates. To me, that shows that is
sound.
Your other question was about the appeal
mechanism driving a wedge between planning
officials and members. I suggest that there is
always the potential for that to happen, even under
the existing system. It is up to us as experienced
and, I hope, knowledgeable planners to develop
our relationship with committee conveners and
members so that they can allow the scheme of
delegation to operate with confidence. West
Lothian Council has a system of hearings in which
applicants and objectors have a period of time in
which to make their submission to the committee. I
give the advice and there is cross-examination.
That is not terribly different from a hearing on
appeal. I suspect that a hearing on appeal is very
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nearly the same mechanism and that it will
operate in much the same way.
I admit that I can come away from the committee
feeling that a decision was wrong. That is not just
because my recommendation was overturned and
I am in the huff. I might feel that a decision was
unjust, but I know that it was made using the
democratic process and I accept and live with that.
There are instances where the issues are not clear
cut and I might feel that the members made a
good decision under the democratic process—
even if it was contrary to my recommendation—
because they took on board factors that were not
material planning considerations. A wedge could
be driven between members and officials, but it is
up to us to develop well beyond that. Most of my
contemporaries and peers will have a relationship
with members that is sound enough to allow them
to do that.
The Convener: Are there any final additional
points?
Graham U’ren: I have one point to make that
has not been mentioned. The delegation scheme
provisions are linked to the local review provision.
However, the review arrangements will not apply if
refusals are not delegated—and a number of
authorities do not delegate refusals. Instead,
appeals will go to ministers in the normal way. As
well as the issue of the extensive numbers of
applications dealt with by delegated powers, there
is the issue of whether they include refusals.
I was going to make a follow-up point, but I will
leave it at that.
Mary Scanlon: That is a crucial point. Last
week, my colleague Christine Grahame pursued
the question of what happens when there is a
refusal.
Some of your colleagues said that if every local
authority had a different scheme of delegation,
there could be different appeals in different areas
throughout Scotland. They thought that that would
be a problem. How do you feel that developers
and communities will benefit from the introduction
of this system? You said that it will be quicker and
will save money. What benefits will the right-toreview system have over the current right of
appeal to Scottish ministers?
Richard Hartland: Again, it must be part of the
package of having better inclusion and more upto-date development plans and working on a level
playing field, as opposed to the inconsistencies
that are built into the system at the moment. I take
your point that we should be aiming for
consistency throughout Scotland where we can
achieve it. However, some local authorities will
manage their affairs in a different way from other
local authorities. That is only right and proper, as
they know their communities and the geographical
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distribution of their populations. We do not want to
impose something cumbersome on local
authorities.
I have lost the drift of your second question. I
beg your pardon.
Mary Scanlon: It was about the benefits of the
proposed right-to-review system over the current
right of appeal to Scottish ministers.
Richard Hartland: I have delegated powers to
refuse if that refusal is in accordance with council
policy. The council sets the policy and I implement
it. I deal with many applications that are
supposedly controversial but, if an application is
significantly contrary to the development plan and
there are many objections to it, it is not a
controversial application as far as I am concerned:
it is a very simple application and it is refused in
accordance with the development plan.
There is greater democratic accountability if
decisions are made at the local level by the local
councillors—the local members and the planning
committees—rather than by the men in grey suits
from Falkirk. From time to time, the committees
resent the decision-making power being taken
away from them when they have reached a
decision on what they think are fair, democratic
and local grounds. That must be taken into
consideration as well.
Ann Faulds: This may be an important issue for
applicants for local developments. Those might be
the householder applicants who are complaining
about the unfairness of the system, rather than the
applicants for major commercial developments
that will be up at the national level of development.
A decision that is made under delegated powers
is, to all intents and purposes, the same as a
decision that is made by the reviewing body. In
one legalistic view, you are removing the right of
appeal for people making applications for local
developments but maintaining it for major
developments. A review by the body that
delegated the power would produce just the same
result, so there is really no right of appeal from the
applicant’s perspective. The council makes a
decision and the right of appeal is to the same
body that made the decision. That has to be
thought about carefully to protect the rights of
applicants for local developments. We do not
know how “local development” will be defined, but
an application for such a development might well
be made by the man or woman who goes along to
their local member’s constituency surgery of an
evening rather than a major retailer or
housebuilder.
Another important point is the professionalism of
the planning officer. It is as if the clerk to this
committee was advising it for four days a week
but, on the fifth day, was appearing before it in a
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contentious case against a member of the public.
How would the committee feel about that? How
would the clerk feel about that? How would the
member of the public feel about that? Those
things have to be sorted out in the detail.
12:15
Patrick Harvie: Some changes are proposed for
applications where the right of appeal is retained.
What is the likely impact of the changes? I am
thinking in particular of the general restriction that
new information cannot be introduced at appeal
and of the shortened timescale in which an appeal
can be raised. Will that lead to fewer appeals or
will applicants simply whack in their appeal as
quickly as possible in order to avoid the early cutoff date?
Richard Hartland: I am very wary of developers
and others being allowed to produce new
information during the appeal process. The
information may not have been put before the
body that determined the application and it
certainly may not have been subject to public
consultation and input. The information may be
factual in nature, but careful thought needs to be
given to allowing the introduction of new material
that argues either in support of or against a case.
The experience in England and Wales is that there
was a significant increase in the number of
appeals. Lessons need to be learned from that
and scrutiny applied to find the exact reasons for
the increase.
One of the reasons for finding in favour of a
reduction in the timescale for appeal is that, the
longer the timescale, the greater the frustration
and anxiety about the impact of the development
and the lower the confidence in the process. That
is the case whether the development is a local one
to which two or three householders object or a
more significant development to which a whole
community objects. The sooner the appeal
process can be wrapped up, the better. The
sooner it happens, the sooner people feel
confident about selling their house or about the
future of their community—they can return to their
previous settled lifestyle. The uncertainty that the
appeal process causes is an imposition on that
lifestyle.
Ann Faulds: I agree with what has been said on
the timescale. Major developers will organise
themselves so that they are prepared to exercise
their right of appeal. A good balance has been
struck in the bill. The fact that people know what is
happening ensures certainty for the wider
community.
When I first heard about the constraint on
introducing new information, I thought that it was a
bit artificial. The inherent flexibility of the planning
system means that if a decision goes to appeal, it
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is looked at afresh by the supreme planning
authority, which takes the case at first instance.
My original view was that if things have moved on
in the interim, there is no point in going through
some sort of fictitious assessment of the case and
not considering what is important on the ground at
the moment that the appeal is being heard. Having
read the bill, I now see that it includes a provision
under which new information that comes to light in
the intervening period between the decision and
the appeal can be introduced. I think that the
intention is to stop developers from saying, “That
case did not work. Can we make up another one?”
Graham U’ren: I have a point on section 18,
although I am not entirely sure of my ground in
making it. Although section 18(2), which
introduces new section 47A into the Town and
Country Planning (Scotland) Act 1997, seems to
make it clear that no further information can be
introduced,
section
18(5)(b)
talks
about
regulations that might qualify the situation in that
regard. I am not sure what the Executive has in
mind.
Patrick Harvie: Perhaps we can take that point
up with the minister.
What are your views on the replacement of the
current system of outline planning permission with
a system of planning permission in principle? I
also want to raise the issue of planning
obligations. I am particularly interested in your
views on the unilateral obligation, as I am a bit
unclear about how it will work, what value the local
authorities will attach to it and how it will be
determined. I hope that the panel will respond to
both questions.
Richard Hartland: I will respond to the first
question and hand over to Steve Rodgers for a
response on the second point. The clarification of
the outline planning permission application
mechanism is to be greatly welcomed. If I am
being honest about it, the current act is difficult to
understand at times. It is hard to persuade a
community or individuals that, after outline
planning permission has been granted, an
application can be made for reserved matters—but
only certain issues or matters—and that further
applications may be made for different matters at
a later date. That causes confusion and
uncertainty.
If outline planning permission is to be granted,
people would prefer it to be granted and then one
application to be submitted as a package so that
they can understand the whole development
concept. They would prefer not to hear things such
as, “The landscaping plans will be submitted later,
but don’t worry—we’ll make sure they’re okay,”
which they might consider to be platitudes. Such
an approach is not good enough. People must be
convinced at the outset that the design of the
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access or the landscaping is in place and is good
enough. The process is to be sharpened up, but it
can be sharpened up even more.
Steve Rodgers: I want to move on and deal
with the second part of the question, on planning
obligations. The bill proposes fairly substantial
changes to how the system of negotiation and
agreement with developers operates, and we have
concerns about certain aspects of those
proposals. A very complex process of negotiating
with developers is gone through to ensure that
essential pieces of infrastructure and essential
contributions towards meeting affordable housing
and education facility shortfalls can be met. The
idea of developers being able to submit
agreements unilaterally was raised. Such an
approach puts the onus back on to developers to
anticipate our requirements and rather undermines
the negotiation aspect of the process. There would
be a mechanism for a developer to reach its own
view about what is required, regardless of what
the planning authority might request, and to force
the issue by attaching that view to the planning
application and insisting that that is determined.
The introduction of a right of appeal into the
process, which was not mentioned, is a further
issue. From a practical point of view, that right will
undermine our ability to conduct negotiations with
developers in the first place because they will
realise that it does not matter if they cannot reach
an agreement with us, as they will have a right of
appeal later in the process.
The introduction of a power for developers to
apply for a section 75 agreement to be modified or
discharged raises the same sorts of issues. There
may well be situations in which a section 75
provision is negotiated and agreed and then an
application for it to be modified or, indeed,
discharged quickly follows. We have concerns that
the ability of authorities to secure the necessary
infrastructure and other improvements that are
required on the back of development proposals
will be undermined.
Mr Home Robertson: Steve Rodgers touched
on the point that I made about affordable rented
housing. Does he acknowledge that there can be
difficulties not only in earmarking land for
affordable rented housing, but in retaining it for
that purpose? I wonder whether a distinct land use
classification for such an essential social purpose
would be helpful.
Steve Rodgers: That issue certainly needs to
be addressed. I think that you said previously that
securing affordable housing on the back of private
developer investment is only one mechanism for
providing affordable housing. We must also
ensure that housing associations can satisfy local
housing strategy requirements.
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The current system can make it difficult to
safeguard sites, although we have specifically
safeguarded sites for affordable housing in our
planning in the past. The term “affordable housing”
was not used then—it was called something
else—but whatever the jargon was, we
safeguarded sites for that purpose. However,
there is an issue. Once a site has been identified
in planning terms as suitable in principle for
housing development, things are open to
interpretation by developers who simply want to
build mainstream housing on that site. They might
argue that, if it is okay to build housing on that site,
the principle of having housing there is being
accepted, and that, in land use planning terms, no
distinction should be made about the type of
tenure. I think that provisions need to be built into
the development plan to safeguard sites for
affordable housing.
Mr Home Robertson: Thank you.
Graham U’ren: I agree about the practical
problems of identifying specific sites. We have
been here before with the whole business of
affordable housing. It is important to recognise the
issues. The Planning etc (Scotland) Bill gives us a
process for delivering all sorts of outcomes. We
have to demonstrate that the new system will be
able to deliver those outcomes, and we must
consider affordable housing as one of them.
I am inclined to be cautious. As we know, there
is no one, simple way of achieving this. An
effective approach to affordable housing will
depend not so much on site-specific proposals as
on the way in which the policies are written and
the way in which the local plan is integrated with
the local housing strategy. Needs assessment is
absolutely vital, and we have to keep everything
up to date. Effective use of planning agreements is
a further theme.
The planning gain supplement is also coming
up. It will relate more to infrastructure issues than
to affordable housing. Nevertheless, it is an
amalgam of all the other things. We must manage
things much more successfully in an integrated
way that includes all the people responsible. That
will help deliver many things, of which affordable
housing is one.
I will add a rider to that, taking the example of a
planning agreement that is designed to help
deliver affordable housing. To go back to a
previous answer to Patrick Harvie, our view is that
the facility for appeal is available only when a
request for modification to an existing agreement
is refused. If both parties sign up to the agreement
in the first place, it will be very hard for either party
to back out of it in court if nothing has changed in
the meantime. We are rather more confident that
the appeal provision does not represent a
fundamental problem, and that we can continue to
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use section 75 of the Town and Country Planning
(Scotland) Act 1997 quite positively to achieve
planning gains.
The Convener: Let us move on to good
neighbour agreements, which the bill will
introduce. Do you think that their introduction will
make a positive contribution? Will they offer
security and help safeguard community interests?
Steve Rodgers: It comes down to establishing
their purpose and developing a clearer
understanding of that compared with what is
presented in the bill and its supporting documents.
What can good neighbour agreements actually
achieve? Are they enforceable?
We should be encouraging and promoting good
relationships
between
developers
and
communities. It is open to question, however,
whether the formalisation of that into good
neighbour agreements will take off. The
agreements would provide another mechanism—
when they are viewed alongside the preapplication
consultation
requirements—for
developers to be persuaded to engage with
communities at an early stage. In our experience,
the last thing communities want is to find out about
a major new development proposal only once a
planning application has been registered in their
local planning office. The good neighbour
agreement would provide another mechanism by
which earlier engagement with communities could
be encouraged.
The Convener: Would you be concerned about
who would enforce good neighbour agreements?
Do you have a concern that the obligation to
enforce them will rest with local authorities? Is that
necessarily an appropriate role for you, or are you
already holding the jackets in such cases?
Steve Rodgers: We are, in many cases. Given
the bill’s introduction of provisions for appeal
mechanisms, the local authority will inevitably
become engaged in the process. That is
unavoidable. Whether that is a good thing is open
to question.
12:30
Richard Hartland: We have to be careful about
what good neighbour agreements will do. The
bottom line is that local authorities should have
better powers of enforcement. In effect, we try to
have good neighbour agreements by another
mechanism when we are dealing with
development and I would like to be able to develop
that. For example, we agree on the activity on the
site, the hours of working, the suppression of dust
and noise and so on. We currently use conditions
and planning permission to do that. Developers
usually have to submit to us their modus operandi.
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I would like to take what is already done further,
by engaging communities to help us monitor
developments. They have been very reluctant to
do so and I have never quite worked out why. We
do not have the resources to monitor
developments, but our communities are made up
of people who live on the doorstep of and adjacent
to developments, so why can they not help us?
There could be difficulties with vigilantism, but we
should be able to overcome that.
The Convener: Do you think that vigilantism
occurs because, for whatever reason, the local
authority does not respond when communities
such as those in my area have reported to the
Scottish Environment Protection Agency and to
the local authority a blatant abuse of the terms of
the planning conditions attached to a landfill, for
example, or an opencast mine? If that happens
regularly, the community loses confidence in the
system and people in the community are no longer
willing to police the situation because no one in
authority pays any attention.
Richard Hartland: That is the crux of the
matter: hence our plea for better enforcement
powers. There are other ways around it. For
developments of that nature and size, with that
economic and commercial value behind them,
there is a mechanism enshrined in some mineral
legislation, but it should be enshrined in planning
legislation for all types of development. It should
demand that all developers, extractors or whatever
fund a compliance officer who reports to the local
authority.
In those circumstances, there would be an upto-date report every two weeks or every month—
whatever period we specify—on how the operation
is taking place. In areas of substantial
development of any type—I refer particularly to
core developments of 2,000 to 3,000 houses—we
need to be able to implement a mechanism that
means that there is a responsibility to report back
to the local authority and the community.
There is another mechanism that is used in
other countries. We demand it by condition. It has
never been challenged and I am not sure about
the legal certainty of it. We require the conditions
of the planning permission to be posted on the site
so that people are aware of the rules when the site
is being developed. People who pass the site or
who are affected by it can see what is going on
and come back to us if there is a transgression.
That is all tied up with more immediate and more
efficient enforcement powers.
The Convener: I have some questions about
enforcement powers, but first I have one on good
neighbour agreements. You mentioned appeals. If
a developer who is party to a good neighbour
agreement has the right of appeal and is able to
renegotiate the terms of the good neighbour
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agreement, should the community also have the
right to appeal? The Executive accepted that it
had not considered that. Do you have a view?
Richard Hartland: I certainly think that the
community has to be a participant in any appeal.
Whether it should have the right to appeal itself is
an interesting question, but if the good neighbour
agreement is between various parties, all the
parties should have the right to participate in any
appeal mechanism.
Ann Faulds: I agree with that, but it is different
in the case of a good neighbour agreement
because they would both be parties to a contract
and it would not be fair to allow only one party to
have a remedy.
The Convener: That is my view, although I was
interested to get your view.
Cathie Craigie, is your question on this point
specifically?
Cathie Craigie: Yes. Will you expand on the
conditions—
The Convener: I asked whether your question
is about good neighbour agreements.
Cathie Craigie: It is.
The Convener: If it is not—
Cathie Craigie: Okay.
Ms White: I want to pick up on what the
convener said about good neighbour agreements,
which was interesting. I had a meeting on that
subject. The convener mentioned that if a
developer signs a good neighbour agreement,
they will have a right to appeal. We must examine
that proposal carefully.
The Convener: We have covered that point.
Ms White: You said that good neighbour
agreements could be used specifically to deal with
opencast mines, but could they be used for other
developments?
The Convener: I do not think that I said that.
Ms White: I am sorry; I know that you were
speaking about your own area.
The Convener: I used an opencast mine as an
example.
Ms White: I just wanted clarification and I have
now got it.
The Convener: I think that the bill makes it clear
that good neighbour agreements could cover any
kind of development.
On enforcement, you have given us some
helpful suggestions about conditions. One of the
big concerns of communities is that, often, far too
many conditions are attached to planning
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applications, which makes it difficult for local
authorities to check whether they have all been
enforced. Would there be some merit in limiting
the number of conditions that can be placed on an
application, to ensure better compliance? How
much use is likely to be made of temporary stop
notices? Unfortunately, my experience is that local
authorities are sometimes reluctant to use
temporary stop notices because of the costs that
might arise as a result of their being legally
challenged in the Court of Session.
Graham U’ren: I served a stop notice about 30
years ago. It was an enormous case and at the
time I was trembling with fear, but fortunately I
survived.
Your first question was about the enforcement of
conditions. We must couple our consideration of
that issue with the business of the start notice. A
start notice would require authorities to order their
conditions into those that needed to be purified by
the completion of the development and those that
would have continuing relevance. Authorities are
told when a development has started so that when
it has been completed they can decide whether
the work has been done in accordance with the
consent. The conditions of continuing relevance
present different issues and might give rise to
enforcement.
Distinguishing
between
the
conditions that relate to the completion of a
development and those that are of continuing
significance is a highly useful discipline.
It is hard to say whether it is possible to reduce
the number of conditions that are attached to
planning applications. Through the culture change
agenda and by working with the Executive, the
profession might eventually develop in good
practice ways of rationalising conditions, but that
will be difficult. It is not for no reason that
conditions have tended to get longer and more
numerous over the years.
Temporary stop notices appear to have been
designed to get round the problem you identified
and which I have encountered. An authority will
serve a stop notice in conjunction with an
enforcement notice only if it is absolutely sure that
it will not get stung for compensation when it
transpires, for example, that the hold-up was the
result of the enforcement notice not being properly
phrased in the first place. A temporary stop notice
will last for a much shorter term.
Perhaps I should write up my experiences on
the case I mentioned. Although it was an
extremely complicated case that presented us with
many difficulties, no compensation was payable. I
have always felt that we should find ways of
encouraging authorities to use the legislation to
the full. I definitely think that temporary stop
notices will be a great help in overcoming
authorities’ trepidation.
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Richard Hartland: Sometimes, reams of
conditions are attached to planning permissions,
but they are necessary because the method
statements have to be written down somewhere.
Information that governs how an applicant intends
to develop a site or to extract material must either
accompany an applicant’s planning application or
be set down in a legal statement somewhere. That
information transfers into the conditions in the
planning permission, which we can enforce. If
something that is in a condition is not adhered to,
we can apply a breach of condition notice. That
has been a highly effective change to the
enforcement legislation in recent years.
A breach of condition notice is easier to pursue
than an enforcement notice because there is no
right of appeal. A standard condition that we apply
that has never been challenged—it would be
interesting if it were challenged—is that a project
must be implemented in accordance with the
terms of the planning permission. If it is not, a
breach of condition notice can be issued
immediately. It is not an enforcement matter. We
have used that to good effect.
What was the other aspect of your question?
The Convener: The other aspect was about
stop notices.
Richard Hartland: I share Graham U’ren’s
experiences in that regard. Often, there is fear and
trepidation about serving stop notices because of
the potential compensation claims. A stop notice
often does not do what it says. I frequently get
tangled up in knots trying to tell a community or a
group of local residents that a stop notice will not
stop the development because there is a right of
appeal against the accompanying enforcement
notice. As a result of that, people lose faith and
confidence in the system. That needs to be
rectified. A temporary stop notice that says, “Stop
the development until we get matters sorted out or
understood” would be much more effective.
Euan Robson: I want to talk about the auditing
of planning authorities’ performance. Do you think
that that is a welcome development? If so, who
should carry out the auditing?
Steve Rodgers: The proposals regarding
assessment of our performance and decision
making are welcomed. That is part of the on-going
culture change that has been happening in local
authorities for some years. We are much more
conscious than we were of our performance and
our requirement to demonstrate to the public that
they are getting best value from the services we
provide.
As to who should undertake the auditing, at the
moment, the planning audit unit in the Scottish
Executive carries out a similar function. The
proposals that are set out in the bill are aimed at
beefing up that role, and I welcome that.
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I flag up the fact that there is no attempt to
reflect or to tie the legislation in to the best-value
regime that we are already all engaged with. That
regime is about continuous improvement and
trying to find new and better ways of doing things.
We all have action and improvement plans for our
services and I would not like to think that the new
regime will fail to integrate with the legal
requirement in the Local Governance (Scotland)
Act 2004 for us to participate in the best-value
arrangements.
You might return, later in your consideration of
the bill, to how the relationship should be
conducted. Is it to be a relationship of equals,
whereby it would be almost like having a critical
friend offering advice, guidance and pointers as to
best practice and how things should be improved?
Or is it to be a big-stick approach, with people
having to do things a certain way or else?
The concerns that I have relate to the fact that
the bill provides for ministers to issue a direction
requiring the planning authority to take such action
as they specify in response to what is essentially
an audit report. That goes way beyond many of
the provisions in similar legislation relating to other
functions, such as housing.
There has to come a point at which it is up to the
local authority to take the necessary action at a
local level, bearing in mind that some
recommendations
might
have
resource
implications that require local reprioritisation. How
can such things be addressed in response to what
will effectively be a ministerial direction to make
certain changes to the way a service is delivered?
I would like to think that that would be
unnecessary and feel that that part of the bill
should be recast in a spirit of co-operation and
working together.
12:45
Graham U’ren: There are two proposed new
sections of the Town and Country Planning
(Scotland) Act 1997 that relate to the assessment
of an authority’s performance. The first is a catchall about all functions under the planning acts; the
second is specific to development management
and the handling of planning applications. Our
concern is roughly similar to that which Steve
Rodgers has just expressed, but more in the
context of what we are trying to achieve. The
culture change question is about the plan-led
system. If we have an effective system, issues of
efficiency should tend to follow rather than be the
subject of the big stick all the time.
We are seriously considering whether proposed
new section 251B of the 1997 act, which is
specifically on development management, could
just be deleted, as the power would still exist as a
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general power in proposed new section 251A.
That would avoid emphasis being placed on the
efficiency of the process, which has been a
performance measurement in planning—the only
performance measurement—for 25 years. We
ought to be measuring planning on the success of
the outcomes and how it helps society to go
forward. We would change nothing, in terms of the
powers that would be available, if we just deleted
proposed new section 251B.
Euan Robson: That is helpful. Thank you.
Let us turn briefly to ministers’ powers to set
fees and their provision of grant aid to bodies that
assist individuals and communities in making their
case in development matters.
Are you content with the fact that ministers will
set fee levels? Do you think that fee levels should
be set on a single, national basis? Is there any
room for local discretion to reflect market
circumstances? Do you also think that the level of
grant aid that is available to groups that assist
others in making representations is adequate?
Should it be extended beyond Planning Aid for
Scotland, for example, to community groups? If
so, how would you go about that?
Graham U’ren: The principle is terribly
important. We welcome section 28, which deals
specifically with the provision of assistance and
advice in the planning system. Other powers are
available and are used, but they focus on priorities
under other budgets, on wider programmes and so
on. We very much welcome this specific provision.
We also welcome the recent increase in the
level of support for Planning Aid for Scotland; as a
supporter of the organisation, we want it to
continue to develop. It is important that it should
develop as a partner in the whole effort and that it
should change to reflect changing needs. Not only
should its capacity be increased; it should change
in response to changing needs. Those changes
may well involve different ways of working with
other community-type representative groups.
Whether we can extend the provision to the
resourcing of other types of groups, especially at
the local community level, is a big issue for
discussion and it should be considered in parallel
with the current consultation on the role of
community councils. The one organisation at the
local level that has a degree of statutory
recognition and recognition within the planning
system—it has a statutory right to be consulted—
is the community council. A number of community
councils are extremely effective in planning and in
other areas; however, others are not, and in some
places there are no community councils.
Looking at the map of community councils, we
need to pursue a strategy that will ensure a
general increase in their efficacy as regards their
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engagement with the planning system. That issue
must be considered before we address the idea of
directing more funding to community councils; yet,
that idea should be urgently addressed. If
solutions can be found with regard to community
councils, perhaps we can look beyond that. The
big question in my mind, however, is what we
should be doing about community councils.
Richard Hartland: May I respond to the
question on fees? Fees for planning applications
need to be levied at a national level so that there
is consistency: it should not be cheaper to apply
for planning permission for something in one part
of the country than in another. The fees should
better reflect the cost of processing planning
applications and the cost of monitoring the
implementation of the development to achieve
quality on the ground.
That takes me to the concept of processing
agreements. The idea of increasing the fee, with a
payback if we fail to meet an agreed timetable, is
sound in some respects but a bit gimmicky in
others. If the fee is to be increased to reflect the
cost of processing applications, why should it not
be increased across the board? That is a
fundamental question. In some respects, I agree
with processing agreements and will wait to see
how they can be implemented, but they raise other
questions. For example, a local authority may not
be accountable for not delivering the permission or
the refusal on time—other parties might have
contributed to that failure. What are the punitive
elements in that case? Local authorities will fight
tooth and nail against repaying half the fee if they
are not responsible for the delay. If a statutory
consultee has not given us adequate or timeous
advice, is there a punitive element in there? That
needs to be built in or examined further.
The development industry—although it will
speak for itself—would generally welcome an
increase in fees if that brought about a quicker,
more predictable decision. The big fears for the
industry in relation to delays are banking and loan
charges and the possibility of having to lay staff off
while a planning proposal is going through the
process.
The Convener: Let us move on to planning
resources. Do you think that there will be sufficient
capacity in local authorities to meet the new
obligations that will be placed on them by the bill?
Does the financial memorandum to the bill provide
a realistic assessment of the financial costs to
local authorities that will result from the bill? My
final question is about people resources. Are there
sufficient planners in Scotland to implement the
obligations in the bill? Is there a shortage in
certain areas—especially of public sector
planners—or is there a general shortage of
planners in Scotland?
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Steve Rodgers: Those are fundamental
questions, the answers to which will determine
whether the new, modernised planning system
can be delivered.
The first point that you raise is whether we
believe that there is sufficient capacity in the
system just now to cope with the additional
burdens that may be imposed as a result of the
changes. We are actively looking into that in
partnership with the Executive, the Convention of
Scottish Local Authorities and RTPI, through the
planning finance working group, which has
probably already been mentioned to you. In the
context of dealing with the increasing burdens and
strains that are being placed on the system, I
doubt very much that there is sufficient capacity
within the system—otherwise, we would not be
receiving complaints about out-of-date plans and
about applications not being dealt with quickly
enough.
In many ways, we have been forced, over the
past four or five years, to reprioritise our existing
resource away from plan making and away from
some
implementation
activities
towards
development control. The first aim of that
reprioritisation was to deal with the large-scale
increases in the number of planning applications
and in development pressures generally.
Secondly, we were responding to the performance
pressures that have been put on us to achieve
targets. Those targets, as Graham U’ren has said,
have focused on the determination of planning
applications. Under the new system, there needs
to be a fundamental review of the use of
performance indicators and performance targets,
with the introduction of more qualitative as well as
quantitative approaches to measuring how well the
system is doing.
Moving on to your second question, the financial
memorandum contains an initial estimate of the
likely impact on local authorities. We have some
reservations about a number of the calculations
and figures and we are currently discussing those
with the Executive through its working group.
Hopefully, there will be an opportunity for our
concerns to be addressed. In essence, those
concerns are that the potential for savings within
the system, as set out in the financial
memorandum and as previously set out in the
report that was commissioned from Ove Arup and
Partners—I will need to get this the right way
round so that I do not shoot myself in the foot—
has been overestimated, and that the potential for
new burdens has been underestimated in many
areas.
Richard Hartland: The shortage of planners is
generally accepted across the board. There is also
a shortage of skills, and we need to reappraise
that situation if we are to attain the required quality

2944

of development and of processing. To achieve
that, we need different skills. An awful lot of the
planners who are coming out of universities and
colleges now are going into the private sector. We
must ask ourselves why that is. It is part and
parcel of the culture change. I imagine that the
confrontational aspect of planning, as we see it in
our everyday lives, has got back to the planning
schools, and people do not want to do that for a
living; they would rather do things another way.
If we can change the culture, and if we can
change the relationship between planners, the
development industry and communities, making it
stronger and more all embracing, planning will
become sexy again, as it was in my day. That is
what we should be trying to achieve.
Fundamentally, we need to address the skill base
of planners.
Graham U’ren: Just over 60 per cent of our
membership work in the local government
planning service. That proportion is diminishing,
because planners are finding positions in a much
wider variety of areas of activity. That is not just in
the consultancy sector, for example, where a lot of
people are specifically advising on the statutory
planning system, but in many other areas away
from the core of statutory planning. That is partly
because spatial skills are recognised as very
useful. It is difficult for us, as a profession, to
measure our supply side against the exact need of
the statutory planning system in local government.
That is the crunch as far as the bill is concerned.
There are a number of other measures that we
can apply, however. The output from planning
schools in Scotland and throughout the UK is
increasing. Our membership has been increasing
by about 10 per cent annually over the past two or
three years, although one of the reasons for that is
that, as a professional institute, we have
reinvented ourselves quite successfully in terms of
what we are about and through offering a better
deal for our members, to the extent that we think
our retention is now better. That is not a measure
in itself. There is no doubt, however, that the
number of planners and the commitment of the
profession is increasing in quantitative terms. The
question is whether that increase is fast enough.
Undoubtedly, it is not.
13:00
There is a worrying scenario that is similar to
that involving the transitional period for culture
change and introducing the new system, which we
have discussed. We are worried about the fiveyear period that it will perhaps take to resource up
completely. We know that there is a significant
shortfall in resources and perhaps we will have to
consider significant measures. The London
boroughs, for example, had great difficulties with
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recruitment and housing costs for many years, but
they have now been inundated by planners from
Australia and New Zealand, who go to London for
two or three years and then return home. I assume
that they find cheaper accommodation than do
people who are looking for permanent posts. We
may have to consider such measures.

on telegraph poles from time to time, which
nobody reads, and some of us notice the probably
rather expensive schedules on the back of local
newspapers that are supposed to give notice of
planning proposals. What do such things cost?
Are there better ways of advertising planning
proposals?

As the European Union has expanded and our
engagement with eastern European countries
through the European Council of Town Planners
and other bodies has increased, the serious
planning efforts in eastern Europe have interested
us. Countries in eastern Europe might want to
steal people from us, but perhaps there are
resource and recruitment possibilities there that
could help us through.

Richard Hartland: Two or three issues are
encapsulated in what you say. We must
acknowledge that technology is developing. It has
been proposed that all applications should be
advertised in the local press. I will be quite happy
with that if we are allowed to charge for adverts
and recover our costs, which will be substantial in
West Lothian—I hate to think what they might be
in cities.

The points that have been made about
improving quality are extremely important. The
more we do to improve quality, the better we can
manage the process and the more we will be able
to differentiate between the use of qualified
resources and the use of less qualified resources
in the various jobs that must be done.

The period for responding to applications must
be rationalised. I am afraid that Joe Public does
not know why there are 14 days to make a
submission on one application but there are 21 or
28 days to make submissions on others.

I tend to agree with what was said about the
financial memorandum—I do not think that we
have the full story yet. However, the financial
memorandum is important because, as far as I
can remember in the planning system, it is the first
time that a financial memorandum or regulatory
impact assessment has recognised that proposals
have financial or resource implications that must
be addressed. I hope that as the bill progresses,
the Executive’s finance working party in particular
will come up with a clearer picture of what the
implications are. The consultancy work that has
been done in the past couple of years has made it
plain that it is difficult to measure what exists, let
alone what we need to provide. We should never
forget the base from which we are starting. We
think that the resources that are available are
inadequate, even before the bill’s new provisions
come into force.
Ann Faulds: On resources, if a charge is being
imposed on an applicant to cover the cost of
processing an application, I wonder whether
imposing charges on objectors to cover the costs
of processing their objection should be
considered. There is a precedent for such an
approach in the parliamentary process, as a
person must pay to submit an objection to the
Parliament.
Mr Home Robertson: That is an interesting
point.
The Convener: Thank you. We will consider
that.
Mr Home Robertson: In our discussions on
Friday, a point about advertising emerged. We are
all familiar with the tiny typed notices that appear
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The wording of adverts must also be
rationalised. I have debates with colleagues about
our inability to change the wording of adverts
because it is in statute. I cannot understand the
old-fashioned wording of adverts, which needs to
be made more customer friendly. We have gone
ahead and been more customer friendly in any
event; we will wait and see whether anybody
challenges us as a result of understanding our
adverts better. New technology will perhaps make
that a temporary measure. Applications to a
growing number of authorities are available on
websites. Not only lists of applications are posted,
but the full documentation. In West Lothian now,
someone can look up any application and see all
the documentation that relates to it. That is the
way forward. It allows people to interrogate
planning applications from a distance—from the
comfort of their home or business. We must
proceed quickly in that direction.
The Convener: In a number of petitions that
have come before the committee, we have been
asked why health considerations are not taken into
account when a planning application is
considered. Do you as planners have a view on
that?
Richard Hartland: Are you referring to health
implications that are the direct result of a
development?
The Convener: Yes.
Richard Hartland: I see the point. We get
environmental health advice on many aspects of
development—noise, dust, fumes and so on.
Those health impacts are taken on board at the
moment. We can and do refuse applications on
that basis. I am wondering what the broader
impact on health might be. A planning application

2947

25 JANUARY 2006

for something that causes a lot of public angst
might be seen as creating a great deal of stress
and anxiety. Is that determined to be a health
issue? I can see the logic of that, and we need to
minimise the anxiety and stress that the
development process can create.
The Convener: The issue that has been raised
in petitions is that at the moment health grounds
are not regarded as a material planning
consideration. Petitioners want to know whether
that may happen in the future. Does Graham U’ren
have a view on that?
Graham U’ren: The issue is not whether health
is a material consideration, but whether the
planning authority is in a position to make what
amounts to a value judgment about health. All
planning decisions are based on value judgments.
Policies are there to be interpreted. However, if
there is a black-and-white situation—something is
or is not dangerous to health—it is subject either
to the environmental regulatory system or to the
health regulatory system. It is a scientific question.
Traditionally, the planning system has avoided
scientific decision making. It is used to putting in
place checks and balances and assessing
competing factors. At the end of the day, a value
judgment is made. If there is a black-and-white
case relating to health, someone with scientific
authority should advise the planning authority, so
that the authority can take the issue into account,
instead of being forced to make a value judgment
based on the information that is given to it. At the
moment, the radiation protection division of the
Health Protection Agency provides a certificate in
certain cases. If that certificate is produced, de
facto the planning authority has nothing to take
into account, apart from the fact that the certificate
exists. Someone else makes the judgment on
scientific grounds.
We should not bring radiological issues into the
planning system simply as another matter for the
planning authority to judge. Without a scientific
service that is designed to look at such issues, no
local authority or planner is in a position to make a
value judgment on them. The system depends on
there being scientific advice and a parallel
procedure that indicates whether something is or
is not okay before it is taken into account.
Cathie Craigie: I ask Graham U’ren to provide a
bit more detail. Some of the people who have
petitioned the Parliament have been supported by
my constituents. Their particular interest is in
telecommunications applications. An upgrade
seems to be under way in all constituencies.
People are concerned about the health
implications of living close to the new apparatus.
At the moment, if someone submits an application
for a large development, that application must be
accompanied by an environmental impact study or
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assessment. Is there a mechanism in place that
requires the telecommunications industry to
submit a health risk assessment or study to the
local authority when it is applying for planning
permission? If there is not, would it be possible for
us to introduce such a mechanism, similar to the
environmental impact study?
Graham U’ren: Bear it in mind that
environmental assessment does not make the
decision; it advises the decision. The decision is
based on a value judgment made by the decision
maker, taking into account the results of the
environmental assessment. None of this is the
exact science that we are looking for. If we need
exact science to determine the health issue, we
need the scientific body with the right authority to
provide input on that, to which the planning
authorities can respond accordingly.
I am sorry; I should have read up more before
coming here today. However, in England there is a
bill going through at the moment on this very
issue. I was thinking about the consequences of
that if it comes up here. I think that it is called the
Telecommunications Masts (Planning Control) Bill.
The first section is about planning legislation and
the introduction of something called a
precautionary notice, or similar. Subsection (2)
relates to the telecoms system, which is a
reserved matter and will, therefore, apply
throughout the UK, and contains provisions
requiring that information be made available. I am
sorry that I cannot be more specific, as I did not
have the opportunity to research the matter before
coming here. It may be worth looking at what is
being done in England.
Cathie Craigie: Thank you. We can follow that
up.
Steve Rodgers: The debate about whether
health should be a consideration is focusing on
telecommunications issues; however, once we go
down the route of introducing health as a material
factor, where do we stop? Would we have to
refuse planning permission for change of use to
fast food takeaways because fast food is known to
be unhealthy?
Mr Home Robertson: Good idea.
Steve Rodgers: Would we refuse planning
permission for change of use to off-sales premises
because of the damage that alcohol does to
health? What is the competency of the planning
system to introduce considerations that are
currently regulated by other organisations that are
much more expert in such things than the planning
authority? Planning should focus on the issues
that it concerns itself with: the use and
development of land. Once we went down that
route—albeit with good intentions—we would open
up a whole can of worms.
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Patrick Harvie: I agree entirely that we need to
separate out some issues. Alcohol sales are
licensed, and it is for the licensing system to
decide whether there are too many off-licences in
a town or village. That is not a planning matter.
What the petitioners are looking for is an
indication that planning authorities have the
discretion to be able to say that the science on a
certain issue is not clear. If, for example, there
was no proven link between a potential
development and a health consequence but a
sufficient number of people were concerned about
the possibility of a risk, the petitioners would want
the planning authority to be able to use that as a
reason not to back the application or to delay it
while further work was done to reassure people.
Can anybody on the panel tell me whether that is
already the case? Can a planning authority take
that approach? Would planners be happy to make
decisions on that basis?
Richard Hartland: At present, such issues tend
to focus around the telecommunications industry.
Patrick Harvie: Not exclusively.
Richard Hartland: No, not exclusively. In
making our recommendations to planning
committees, we have to bear it in mind that, if the
planning application is accompanied by a
certificate from the International Commission on
Non-Ionising Radiation Protection, that is a
declaration that it is above the standard that is the
criterion for safety. A response to that would be to
ask whether that criterion was good enough. In
many instances, the answer from the general
public is that it is not good enough because it has
not been proven definitively that a development
would be safe. Consequently, such proposed
developments cause as much heat and debate in
council chambers as any other applications.
If an application is accompanied by an ICNIRP
certificate—all other things being equal, in terms of
visual amenity and so on—I am obliged to
recommend that the application should be
approved. Many such applications are not
approved because the planning committee is
persuaded by the local community that, although
the standard is not unacceptable, it must be
questioned. However, an analysis of the statistics
shows that many an application that a planning
authority refuses is granted on appeal, because
the material consideration was that it was
accompanied by a certificate.
13:15
Patrick Harvie: I am sorry, but I will briefly
pursue the matter. People may express a concern
about an aspect of technology that is not part of
the assessment for a certificate. For example, the
concerns about the terrestrial trunked radio
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system, which have not been proven, relate to
aspects of emissions that certificates do not cover.
Certificates can give assurance on the power or
strength of a signal, but not on specific issues that
some people raise, such as fluctuations. Do
planning authorities have the flexibility and
discretion to say that a certificate is not enough on
which to base consent to a planning application?
Richard Hartland: As a planning adviser, I have
to say that a certificate is enough, but a politician
might argue with that and say that it is not and that
we should do further research, whether or not that
is done via a planning application. Sometimes I
am instructed to look into matters further and
sometimes the certification is satisfactory.
The Convener: All our questions focused on the
committee’s interests and I am conscious that you
might have wanted to say other things but were
not given the opportunity to do so, so I offer you
the opportunity to write to us with any further
points. Thank you very much for your co-operation
and assistance and for staying so long—we did
not expect the session to last until now.
The meeting will be suspended briefly to allow
our witnesses to leave.
13:17
Meeting suspended.

THE ROYAL TOWN PLANNING INSTITUTE IN SCOTLAND
PLANNING ETC (SCOTLAND) BILL
Stage 1 Submission to the Communities Committee of the Scottish Parliament
Introduction
The RTPI is the body chartered to represent town planners in the UK. The RTPI in
Scotland has delegated responsibility to represent its 1900 members and to work directly
with the Scottish Parliament, the Scottish Executive and public bodies to improve the
planning system in Scotland. Its members in the public, private and voluntary sectors are
all bound by its standards for membership, education and conduct. The Institute has
worked closely with the Scottish Executive in the lead up to the white paper “Modernising
the Planning System” which has led to this bill.
General Comments
The Institute strongly supports the general thrust of the bill which provides a
comprehensive, and sometimes radical, updating of the legislative framework for planning
in Scotland. There is a significant consensus about the need for change in the planning
system and this is a once in a lifetime opportunity not only to make essential changes but
also to bring an overdue focus on the importance of planning to the future of Scotland as a
successful small country.
Planning reform in Scotland will not be achieved by legislation alone. Other key features
of the package for reform put forward in the Executive’s white paper remain important and
must be pursued as a matter of urgency –
x additional resources for better planning, not necessarily more planning
x a cultural change in the attitude of all stakeholders in the planning system, led by
politicians
x greater integration of planning into public policy at all levels.
The Institute strongly supports the key theme of a stronger plan-led system as a means of
reconciling the often conflicting objectives of better public engagement with a more
efficient system for delivering sustainable development.
The success of this bill will depend heavily on secondary legislation. Especially in areas of
system innovation, the devil remains in the detail which has yet to come.
A third party right of appeal is not contained in the bill. We do not support TPRA which
would undermine the basis of a culture change in planning by diminishing the plan-led
system and focussing on self interest rather than public interest, but we are concerned that
all stages of public engagement in the system should be supported by a well resourced
commitment by planning authorities to build the capacity of communities to respond.
Specific Comments
Section 1 National Planning Framework. We fully support the statutory recognition of
the National Planning Framework as a duty of ministers but not part of the development
plan. We also support the intention to identify developments of national importance
through the NPF. It is important to recognise that this may include BOTH general
locational allocations for major developments which will be processed subsequently by
planning authorities through the planning system, AND major infrastructure projects
(roads, railways, electricity generating plant and gridlines, pipelines etc) which will NOT
subsequently be processed through the planning system. (A Roads Act inquiry is not a
planning inquiry: a private bill is not a planning procedure.) The recognition of such
projects in the NPF should only concern the outline principle for the understanding of
spatial planning consequences. The NPF must not be used by default to resolve wider
policy questions, such as those relating to energy or transport, nor to attempt a scrutiny of
the local impact of any such project. Nevertheless, the Committee will wish to consider
whether the proposed 40 day period for consideration in parliament is adequate for a
scrutiny process in which a wide range of people will wish to take part.
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Section 2 Sustainable Development (3D). We welcome the requirement to have regard
to principles of sustainable development in the preparation of development plans. This
should not be regarded as a statutory purpose for planning and nor should it apply to other
planning procedures where a necessary legal definition would be impossible to provide.
Section 2 Strategic Development Plans (4-14). We strongly support the concept of a
streamlined, city region based approach to strategic planning. We are concerned that the
strategic development planning authorities should be effective and that there should be an
adequate core team of specialised strategic planners in each city region which is also
capable of fully integrating its work with that of the Strategic Transportation Partnerships,
Local Enterprise Companies and the wider community planning arrangements behind the
Cities Growth Funds.
Section 2 Local Development Plans (15-28A).
We support the provisions for
streamlining local development plans, for a mandatory five year review and for a main
issues report and action programmes. These are all essential to the more participatory,
but more efficient process which is required. We note that the interventionary sanctions in
the new Clause 16 are relatively mild and we are convinced that the efficacy of the five
year review process will therefore rely heavily on incentives, including financial incentives,
to maintain a constant cyclical approach to local development plans which includes not
only action programmes but also monitoring and accountability reporting to the public.
Section 1 Key Agencies (23D). The engagement of key agencies, under a statutory
obligation, is essential from beginning to end in the development plan process. We would
wish to see the regulations specify Scottish Water as well as the other bodies referred to in
the explanatory notes, and to define how they are to cooperate in the process. We would,
for example, suggest that key agencies should prepare a statutory report at each stage.
Section 3 (1) Meaning of Development (26(6)). We note the intention to extend planning
control of marine fish farming to 12 nautical miles but that the definition of development still
only allows for planning control of fish farms and not for any other form of development
offshore. While a separate system of marine spatial planning may be possible in the
future, the Committee may wish to understand better the intentions of the Executive during
the passage of this bill.
Development Management. We strongly support the use of this term, which was
advocated in our manifesto for planning prior to the last UK elections. We would hope that
it becomes the focal point around which a more positive attitude towards planning can
develop. We generally support the variety of new and amended measures in this part of
the bill.
Section 5 (1) Notification of Initiation of Development (27A). We support the proposed
notices of initiation and completion with a view to more effective planning enforcement but
we would point out that the proposed Planning Gain Supplement tax regime by the
Treasury also requires a start notice. We would suggest that some means of combining
these two separate notices should be considered.
Section 10 Pre-application Consultation. We support this new procedure for significant
applications in the interest of improved public engagement. It must be recognised,
however, that this cannot prejudice the planning authority’s proper consideration of the
application, especially with regard to the provisions of the development plan.
Section 13 Predetermination Hearings. This is a procedure used informally by many
planning authorities at present. Practices vary hugely and regulations will require to set
out a more standard approach which provides a meaningful opportunity for people to be
heard and to have their views taken into account.
Section 16 Local Developments. There needs to be complete clarification under the
section as to the extent to which delegation of decisions on local developments is
mandatory or not. At the present time approximately 50% of planning authorities do not
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delegate refusals to officers. If this situation were to continue it would undermine the
proposed arrangement to review cases locally.
Section 22 Planning Obligations. We support the extensive changes to the use of
planning agreements for developer obligations. It is important that a clear rationale is
produced through legislation or policy guidance for contributions towards infrastructure,
affordable housing and the mitigation of impacts. The effectiveness of this regime will
require to be reviewed if planning gain supplement is introduced.
Section 24 Temporary Stop Notices. We strongly support the proposals for temporary
stop notices and for the tightening up of planning enforcement generally. Much of this will
come in regulations.
Section 28 Assessment of Planning Authorities’ Performance. While this is an
important new section, we regret the necessity for both a general clause relating to
performance and a further one specific to the assessment of decision-making. The new
culture for planning, driven by greater respect for development plans themselves, must
remove the focus of attention from process performance in development management to
outcome performance in the achievement of the planning vision. We are inclined to
recommend the deletion of the proposed new Clause 251B as it is covered by the
generality of 251A.
Section 30 Grants for Advice and Assistance. We strongly support these new powers
which should support the valuable work of Planning Aid and similar organisations.
Conclusion
The Institute will follow this general note with a series of short briefings on specific topics
within the bill during the Stage 1 consultation period.
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SUPPLEMENTARY EVIDENCE FROM THE ROYAL TOWN PLANNING INSTITUTE IN
SCOTLAND (RTPI)
STAGE ONE TOPIC PAPER 1 – NATIONAL PLANNING FRAMEWORK
CONTEXT
x
The NPF exemplifies the contribution of spatial planning to public policy
x
It is not part of the statutory development plan although it defines ‘national
developments’ for the purpose of the statutory T and CP system and is material
considerations
x
It facilitates the essential joined up approach of government to spatial aspects of
development policy and capital investment
x
It can be prepared with a relatively light touch as a statement of ministerial policy
but transparency and parliamentary scrutiny are necessary for its success
x
The first NPF (2004) provides a framework already for debate of the Forth
crossing, the Aberdeen Western Peripheral Route etc. in the context of the
concept of an east coast corridor improvement which it contains
x
The intention in the white paper is to converge spatial decisions further with
major capital investment decisions
x
Scotland is now ahead of England, Wales and NI in national spatial strategy
development and working towards what Holland and other countries have
achieved
ISSUES
x
THE DEFINITION OF NATIONAL DEVELOPMENTS
x
THE CONSULTATION AND SCRUTINY PROCESSES
RECOMMENDATIONS
National Developments
Should be defined in two ways:x
First type – notional locations or search areas reserved for developments in
implementation of national planning priorities, which will also be the subject of
planning applications through the normal channels of the planning authority in
the first instance but which ministers may wish to call in for determination, e.g. ??
x
Second type – large publicly funded infrastructure projects which will have
national or transregional impacts on economic growth and regeneration, which
will not be the subject of planning applications as above and will be determined
by ministers under other statutes, e.g. the Roads (Scotland) Act for trunk roads
and motorways, the Electricity Act for larger generation plant and transmission
lines, the Pipelines Act for pipelines etc..
x
In either case, the spatial representation in the NPF should establish the
conceptual principle at a purely national scale and should not pre-empt the
outline or detailed site identification required through strategic and local
development plans and through line order or other statutory site identification
procedures.
x
In the case of infrastructure projects, inclusion in the NPF should coincide with
commitment to funding in the development of investment programmes.
x
The NPF should NOT be used as a debating ground for policy principles e.g.
energy policy, regeneration priorities, transport policy etc., but should be used to
examine the spatial relationships arising from these policies and how.
Consultation and Parliamentary Scrutiny
x
The Executive should carry out a public consultation on the NPF in final draft
form prior to submission to parliament, should adjust the draft NPF if appropriate
and report on the results of this consultation to the parliament.
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x
x
x
x

x

The consultation and parliamentary scrutiny processes should have regard to the
wider public interest which will be attracted to the NPF in view of its use as the
planning context for major projects which will eventually affect local communities.
The policy context for any ‘national development’ included in the NPF should be
clearly explained.
The parliament should appoint independent commissioners to hold a public
examination of the NPF and report to inform an Executive motion on the NPF in
the chamber.
The period for such a process will be longer than the 40 day period in the bill. It
is suggested that the Executive should give at least 60 days notice of the
submission of the NPF to the parliament, to coincide with part of the consultation
period, during which time the commissioners may be appointed and may
become acquainted with the progress and issues arising for the NPF, and that
the period during which it lies in the parliament should be 100 days.
The parliament should draw up the procedure for dealing with the NPF as soon
as the bill is enacted. It is anticipated that the NPF 2 will emerge during late
2007.

STAGE ONE TOPIC PAPER 2 – STRATEGIC DEVELOPMENT PLANS
CONTEXT
x
City regions are coherent spatial entities within which integrated systems for
planning appropriate responses to housing markets, travel to work patterns,
business clusters, waste management, leisure and shopping patterns and
transport networks are essential.
x
Subsidiarity principles in government apply to planning as much as to anything
else. In planning they are highly sensitive to issues of geographical scale. The
city region is an essential scale of competence above the local authority level in
governance in planning in Scotland. There is less need for such a formal
planning framework beyond the 4 larger city regions.
x
The two-tier structure/local plan system was devised in Scotland before a twotier system of local government was conceived for the period between 1975 and
1996 and it is not actually dependent on a parallel structure of local government
where collaborative solutions are available.
x
The concept of city region planning is well established across the world but
constantly suffers from turf wars under two-tier local government or from lack of
integration under collaborative governance.
x
In England there is currently a major examination of the potential for city region
planning in view of the lack of spatial coherence in the Regions which are
currently the subject of Regional Spatial Strategies (RSS).
x
Statutory joint committees under the local government act, established
voluntarily by the local authorities concerned, have been highly successful in
Glasgow and the Clyde Valley and in Ayrshire since 1996 in preparing,
monitoring and reviewing the relevant structure plans and in providing a platform
for other forms of related integrated strategic policy, while structure planning in
other areas of Scotland without joint committees with delegated powers has
suffered from delay, lack of focus, lower commitment from constituent
authorities, and less engagement of other public agencies.
x
The benefits of the dedicated strategic planning teams as a resource for planning
in the two joint committee areas are clear, but they have limited impact on
strategic planning activity in Scotland as a whole due to their tiny representation
in the profession.
ISSUES
x
THE ARRANGEMENTS FOR STRATEGIC DEVELOPMENT PLANNING
AUTHORITIES FOR THE FOUR CITY REGIONS MUST SECURE THE
INTEGRATION
OF
INFRASTRUCTURE,
LAND
SUPPLY
AND
REGENERATION INVESTMENT WHICH IS VITAL TO A REFORMED
PLANNING SYSTEM FOR SCOTLAND
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x
x

THE AVAILABILITY OF AN EFFECTIVE STRATEGIC PLANNING RESOURCE
FOR SCOTLAND
ADEQUATE ENGAGEMENT OF THE PUBLIC AND ALL APPROPRIATE
PUBLIC AGENCIES WITH STRATEGIC DEVELOPMENT PLANS

RECOMMENDATIONS
x
Statutory joint committees with delegated powers should be established in the
four city regions as the Strategic Development Planning Authorities, comprising
elected members of the constituent planning authorities with observers from the
key agencies (as defined by regulations under the bill) and appropriate executive
agencies.
x
All four city regions should have permanent teams of strategic planning staff,
hosted by one authority in each region.
x
Under these circumstances, there should be no requirement for the proposed
power of ministers to direct the designation of a Strategic Planning Manager and
staff by identification (section 2 – 4(3)).
x
A Scottish Strategic Planning Forum should be established as a technical
advisory group on strategic planning policy and practice for both the National
Planning Framework and for Strategic Development Plans.
x
Each SDPA should be required to prepare and keep under review a protocol with
each key agency and with those executive agencies to be nominated by the
Scottish Executive.
x
The key agencies for strategic development plans (to be defined under
regulations) should include the appropriate Regional Transport Partnership(s),
Local Enterprise Companies, and Health Boards, as well as the national
agencies referred to in the Explanatory Notes to the bill.
x
Each city growth fund partnership within the four main city regions should be
required to demonstrate a spatial policy framework for their bids within the SDP.
x
Special regard must be had to the requirements of sections 2 – 9(3) and 2 – 9(6)
with regard to the comprehensibility of a strategic development plan main issues
report to those who may wish to make representations, compared with the same
requirements for a local development plan, and the same principles should be
extended to the plan itself.
x
(See topic note 5 for further matters concerning public engagement in SDPs)
STAGE ONE TOPIC PAPER 3 – LOCAL DEVELOPMENT PLANS, SYNCHRONICITY
AND DEVELOPMENT PLAN SCHEMES
CONTEXT
x
A transformation to the local development plan system is vital to Planning
Reform in Scotland. Planning is not planning without effective local development
plans. They are the key to reversing the negative, reactive image of planning.
x
Local Development Plans should command the respect of the public, politicians
(even those of a subsequent regime), public agencies, businesses, property
owners and developers as expressing the settled vision for the time being, for
any local area.
x
This can only happen if they are kept up to date with continuous engagement of
stakeholder interests. The 5 year review period in section 2 – 16(1) must be
seen as a continuous cyclical process of preparation, implementation, monitoring
and review.
x
The statistics quoted by the Executive for current local plan performance
demonstrate a situation which completely contradict the concept of a plan-led
system. For 58 years, there has been the philosophy of a plan led system which
was originally predicated on the assumption of development promoted through
public sector programmes. Globalisation and a market led approach to
development now require a system which provides a more responsive framework
for decision making. For over 20 years, attention has been focussed on the
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speed of response through the determination of planning applications. However,
only a more effective local plan system can get to the root of the problem.
ISSUES
x
THE NEED TO MAKE THE LDP PROCESS A CONTINUOUS CYCLE
x
INCENTIVES FOR PLANNING AUTHORITIES TO KEEP LDPs UP TO DATE
x
PREVENTING DELAYS TO THE PREPARATION OF LDPs IN THE ABSENCE
OF UPDATED SDPs
RECOMMENDATIONS
x
Section 2 – 16 is entitled ‘Preparation and monitoring of local development plans:
general’ but refers to no more that ‘keep under review’ in regard to monitoring.
The proposed two yearly Action Programmes under section 2 – 21 should also
specifically include a report on any issues arising from the consideration of the
plan in the light of the changing environment in which it is operating.
x
There should be provision for the alteration of a local development plan outside
the five year review to enable such matters as land supply for housing to be
maintained or other themed issues to be dealt with expeditiously.
x
This continuous commitment to the local plan cycle of activity should reduce the
extent of the plan requiring review and replacement at the five year review. The
main issues report should highlight those policies which are not proposed for
review, and why.
x
The requirement for a planning authority to report to ministers on its reasons for
not reviewing a LDP within 5 years is not in itself an incentive to perform. Even if
it is a transparent process in the eyes of voters, the effects of a delayed LDP are
not likely to be felt in any immediate way. The power of ministers to intervene
and prepare a LDP themselves is a repeat of an existing power which has never
been used and presents serious practical and ownership problems. There
should be a financial inducement to planning authorities with a form of grant
support dependent on performance in reviewing LDPs.
x
The lack of synchronicity between local and strategic plans at present is a major
cause of delay in the adoption of local plans. This often creates uncertainty over
such matters as housing land supply with resultant lengthy public inquiries into
appeals. One step to take would be to ensure an oversupply of land, with
possible phasing policies, but difficulties with the planning of infrastructure.
Another would be to give Supplementary Guidance status to finalised LDPs
pending the approval of the appropriate SDP review.
x
In preparing its Development Plan Scheme (section 2 – 20B), a planning
authority and a strategic development planning authority should be required to
indicate specifically how it intends to integrate the timetable for its LDPs with that
for the relevant SDP, and vice versa.
STAGE ONE TOPIC PAPER 4 – LOCAL GOVERNMENT PLANNING, RESOURCES
AND CULTURE CHANGE
CONTEXT
x
The current planning system was devised 60 years ago to provide a spatial
rationale for the delivery of public sector led programmes for land supply,
infrastructure and development. The imperceptible move towards a policy
framework for enabling private sector development has been a disincentive to
the traditional ethos of local government of direct responsibility for service
delivery. As a result, the planning service has generally been stripped of the
resources and capacity to use the full range of discretionary planning powers to
act creatively in the making of plans and in an enabling capacity to delivering the
visions contained in them. It has been left to perform a reactive and publicly
perceived negative role.
x
The growth of strategies for service delivery in many other areas of public
service, such as housing, regeneration, economic development, transport has
not been matched by full integration with the planning service to ensure effective
outcomes.
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x
x
x
x

x
x
x

x

The potential of the skills of planners in the planning service to assist integrated
service delivery, has not been used.
The workload of planners has been dominated by the increase in planning
applications due not only to economic prosperity but also greater complexity of
statutory processes.
For twenty years the only measure of performance for planning has been in
process efficiency, ignoring the quality of outcomes which is what planning is
designed to achieve.
The planning service is not a large one nor does it carry a large budget in any
authority. It no longer justifies departmental status in its own right under modern
integrated service orientated management. However, many if the structures
used by local authorities over the years to incorporate planning have destroyed
the essential coherence required between the policy role of development
planning and the role of development control (to be known now as development
management) as part of the implementation of this policy.
Embedded mechanisms to ensure the necessary continuous policy monitoring,
implementation programme development and stakeholder liaison are rarely
included in the structure of the planning service.
Levels of specialist support for urban design, conservation, ecology, landscape,
business development etc. have declined as integral parts of the service
especially since 1996.
The central statutory duty of a planning authority is to determine planning
applications in accordance with the development plan (section 25). The
extensively out of date array of plans has therefore undermined confidence in the
entire system.
Two recent research reports for the Executive show that a) the system is
underresourced to start with, and b) the proposals for planning reform will incur
certain specific costs.

ISSUES
x
THE NECESSARY CULTURE CHANGE IN PLANNING REQUIRES
POLITICIANS TO SHOW GREATER COMMITMENT TO THE POLICY
AGENDA AND GREATER TRUST IN THE PLANNING PROFESSION TO
DELIVER IT.
x
THE PLANNING SERVICE IN LOCAL GOVERNMENT MUST BE GIVEN THE
MANAGEMENT STRUCTURES AND RESOURCES TO MAINTAIN AN
EFFECTIVE SERVICE
RECOMMENDATIONS
Culture Change
x
Maximum use must be made of the scheme of delegation to officers under
section 43A (part of section 16 of the bill) in order to
- increase efficiency in the process and allow resources to be concentrated
on
x
developments and issues with wider public interest;
- remove issues of neighbour dispute from the political arena;
- underline the importance of a plan led system to a culture change which
results in policy and not political influence as the basis of
decision making.
x
The proposed section 251B (part of section 28 of the bill) should be deleted in
favour of the more general power for minister to require performance
assessments, as it focuses too much attention on the process of applications as
a measure of performance.
Resources
x
Resource needs assessment for the planning system should recognise the
severe under-resourcing of the current system and not just the needs arising
from the proposals for change.
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x

Resource needs assessment for the proposals for change should focus as much
on less unquantifiable aspects of use of discretionary powers to prepare and
implement effective plans as on the more quantifiable processes to introduce
such matters as neighbour notification by planning authorities.


139

2953

1 FEBRUARY 2006

Scottish Parliament
Communities Committee
Wednesday 1 February 2006
[THE CONVENER opened the meeting at 09:33]

Planning etc (Scotland) Bill:
Stage 1
The Convener (Karen Whitefield): I open the
fourth meeting of the Communities Committee in
2006. I remind everyone present that mobile
phones should be turned off.
I have received a number of apologies today.
Tricia Marwick is unable to attend, so Sandra
White is attending the committee as her substitute.
Scott Barrie is also unable to attend, as is Cathie
Craigie.
The only item on our agenda is stage 1 of the
Planning etc (Scotland) Bill. The committee will
hear evidence on the bill from three panels of
witnesses. I welcome the first witnesses, who
represent the planning law sub-committee of the
Law Society of Scotland. They are Frances
McChlery, who is the sub-committee’s convener,
and John Watchman, who is a sub-committee
member. I thank them for attending today.
Is the Law Society of Scotland content with the
Scottish Executive’s consultation on the bill? Were
you afforded an appropriate opportunity to engage
in that consultation and have your concerns been
reflected in the bill?
Frances McChlery (Law Society of Scotland):
Yes. In fact, the Law Society has written to the
Executive to congratulate it on how effective its
engagement with all stakeholders and other
parties had been. At the white paper stage at
least, there were good opportunities to get into the
issues and discuss them. We hope that such
opportunities will continue.
The Convener: I am sure that, during the
questioning today, we will touch repeatedly on the
European convention on human rights, if for no
other reason than that it features heavily in the
written submission that you gave to committee
members in advance of the meeting. It appears to
me that you do not believe that the Executive’s
proposals are ECHR compliant, but the Executive
appears to be confident that they are. Will you
elaborate a little on why you believe that there
may be ECHR deficiencies?
John Watchman (Law Society of Scotland): It
is true that the planning law sub-committee
considers that some of the bill’s provisions might
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not be ECHR compliant, and I understand that the
Faculty of Advocates, from which you will hear
later this morning, shares that view. The subcommittee has also intimated its wish to work with
the Scottish Executive’s advisers because it is
clearly undesirable that the bill be struck down for
being outwith Parliament’s powers.
ECHR compliance is a difficult area of law. In
the Alconbury case, a decision of the House of
Lords reversed the first-instance decision. It was
the same in the County Properties v the Scottish
ministers case: the decision was reversed on
appeal. We must consider all the circumstances of
the cases that are involved. In particular, we have
to consider the content of the matter that is in
dispute and the manner in which a decision is
arrived at. Some of that detail will be filled in by
subordinate legislation.
The policy memorandum contains no detailed
analysis of why the Executive believes that the
bill’s provisions are ECHR compliant—it might be
that the Executive is relying unduly on the general
right of access to the courts. Our general concerns
relate to articles 6 and 1 of protocol 1 of the
ECHR. Our concerns under article 6 come under
three broad headings: the review by a council of a
decision and—in relation to sifting of appeals—
early determination and the repeal of the right to a
hearing. Our concerns under article 1 of protocol 1
are to do with the compensation provisions for
temporary stop notices.
The Convener: We will return to those issues
with some detailed questions. Will you, through
dialogue with the Executive, be able to some
extent to resolve your concerns and to allay the
fears of the Law Society and the Faculty of
Advocates?
John Watchman: Yes—we hope to be in a
position to resolve difficulties. It is clearly much
better to have dialogue between the Law Society
and the office of the solicitor to the Scottish
Executive or whoever is advising on the bill.
Christine Grahame (South of Scotland)
(SNP): Threaded throughout your submission is
the point that most of the material that might
resolve the ECHR issues that you raise will be in
secondary legislation. What would our position be
if we were to pass the primary legislation before
we had seen the secondary legislation? Is it
necessary for that secondary legislation to be
before us so that we can confirm that it is ECHR
compliant before we pass the bill, or are we going
to pass a bill that will cause all kinds of troubles,
as you appear to predict?
John Watchman: Strictly speaking, the law
refers to the legislation being ECHR compliant.
One could say that the bill is potentially ECHR
compliant, but without the underpinning detail of,
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for example, what will be in the council reviews, it
is difficult to say whether the process will be
ECHR compliant. Therefore, from a practical
viewpoint, it is essential that we know more of the
detail about the processes that will be used in
council reviews.
Christine Grahame: Do we need to know that
before stage 3?
John Watchman: We must, as a matter of
policy and good governance, know more about the
detail of the processes. It might be that, technically
speaking, one could be content that the bill is
ECHR compliant now, but it makes little practical
sense to pass the problem down to someone
attacking the process because of the nature of the
subordinate legislation.
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engaged with the planning process. We take it for
granted that as reforms kick in, best practice will
be absorbed into the process.
Some people believe that the third-party right of
appeal is unhelpful to the objectives of the
planning process—they have several reasons for
believing that. One concern is that the third-party
right of appeal may distort the collective dialogue
that consultation at its best can produce. The thirdparty right of appeal might also mean an individual
person challenging the process. If all the quality
requirements are implemented through the
process, planning decisions will be good. Against
that background, it is our considered view that
challenges by individuals are not justified.
Mr John Home Robertson (East Lothian)
(Lab): The submission states:

Mary Scanlon (Highlands and Islands) (Con):
One of the bill’s main objectives is to increase
public involvement at the early stages of the
planning process in order to avoid lengthy and
costly disputes later. Will the Executive’s
proposals achieve the balance of making the
system more efficient and more inclusive?

The committee has already raised this with the
Executive. What else can be done in this regard?

Frances McChlery: From reading the
motivating factors behind the bill, one objective is
to provide real engagement with communities that
may be affected by a planning process. That is not
a new objective; it has been around for some time.
We agree with the “Modernising the Planning
System” white paper that success in engagement
will be crucial. How does one draw a complex
matter such as planning into a dialogue process?
How is recognition given to everyone in a
community, from the young to the elderly, so that
the process is directly relevant to how they live
their lives? That cannot be achieved through black
letter law. The legislation reinforces the
commanding nature of the planning process. If
that is successfully delivered, not just in thought
but in deed, some progress will have been made.

09:45
Frances McChlery: The bill suffers a little from
the pedigree of the legislation that it will amend
because the Town and Country Planning
(Scotland) Act 1997, with which we work now,
codified long-established principles. We have a
settled system that is well understood and
relatively easy even for a layperson—a nonlawyer—to navigate. Amendment of such
legislation and the introduction of new sections is
by no means a new technique—it happens all the
time. Lawyers will be all right, because we are
used to that, but in today’s world accessibility is a
significant factor of citizenship and it will be tricky
for a layperson to see in an integrated form what
the legislation contains.

One concern is that a new commitment to
consultation is being introduced after several other
ways of consulting communities have been
introduced. As the committee will be aware, a
community can suffer consultation fatigue,
although that is much more to do with how the
consultation is managed than it is about the law.

A related point is that we are working with the
committee on the bill without the benefit of seeing
the regulations and the guidance. The system will
obviously be multilayered and complex. We are
moving away from a settled and consolidated code
to something that is located in many more places.
We would have liked a bill that would have
maintained codification in a more integrated way.

Mary Scanlon: I note from the submission that
you agree with the Executive that we should not
introduce third-party right of appeal. Are you
saying that although local government operates
well and is given the resources to conduct the
consultations, it will still be difficult to engage the
public in the process because of the complexity of
the planning system?
Frances McChlery: Such engagement is
achievable. In the history of co-working, many
communities in Scotland have successfully

“It is not particularly satisfactory that the Bill amends the
principal Act, [the 1997 Act] … so that anyone wishing to
establish the law, in particular lay persons, will require to
look at both the new and the 1997 Act.”

Mr Home Robertson: Mary Scanlon will return
to the point about regulations; I will focus on the
bill. We raised that issue with the Executive: its
reply was:
“Once the Bill has been passed, consolidated versions of
the legislation will be produced by several legal publishers,
and these will be used by practitioners in implementing the
revised provisions.”

The problem is that that does not much help us
now. I am looking for a remedy. We all want
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proper public consultation and understanding, and
we would like to understand what is going on
ourselves. Is there a way to improve the situation?
Are you suggesting that, at this stage, the
Executive could publish an illustrative consolidated
bill so that we could understand where we are
going?

more than it does at present. If there were to be
such a significant increase in fees, one might say,
“Yes, we like the proposed system, but the cost of
the system is too much—we cannot double or
triple the fee.” Such an increase might affect how
one views the system that is ultimately put in
place.

Frances
McChlery:
Such
action
has
precedents. Legal publishers sometimes generate
consolidated versions and the first thing that all us
lawyers will do is make up our own versions.
Anything that would get rid of cross-referencing
would be beneficial. One would like a new
consolidated act that would re-enact the themes
that will be maintained, but the draftsman has not
gone that way. I hesitate to second-guess such an
important technical exercise.

Patrick Harvie (Glasgow) (Green): My
questions are about the national planning
framework. You express concern in your written
submission about the transition period—I think that
you used the word “hiatus” on a couple of
occasions. Will you expand on what the
consequences would be of a difficult transition and
how it could be prevented? Specifically, will you
explain why the suspension of strategic
environmental assessment would be helpful?

John Watchman: On a practical note, I am
aware that the Executive publishes consolidated
versions of European Community directives on its
website. A consolidated document might be at
least an interim position.

Frances McChlery: One hesitates to say that
the suspension of strategic environmental
assessment would be required, but it is a
European requirement that must be complied with.
I will need to look at what we said in the
submission because I do not think that we meant
to say quite that.

Mr Home Robertson: We will reflect on that
when we write our report.
Mary Scanlon: On page 2 of your submission,
you say that you are
“not able to provide … detailed evidence on the effect of
the Bill on the planning system”

because of the absence of regulations. We all
know that the devil is in the detail. Can we as
legislators exercise good judgment in the absence
of regulations?
Frances McChlery: Of course you could. How
could I say otherwise? Your task is difficult,
though. We are saying that it would be easier for
all of us if we knew more about the detail. That
would make it easier for us to understand more
fully how the system will hang together. That is
most vividly understood if one reflects on what will
be the impact of the national planning framework
and its cascade effect down the new layers. Our
clients—whether public sector organisations,
businesses or individuals—will not know what the
effects are likely to be on their businesses and
their administration until they know what is to be
decided at Parliament level or through the NPF,
and what will be at strategic and local plan levels.
In effect, that information will be in guidance. Our
point is that until we have that guidance, it is
difficult to proceed.
John Watchman: I will add a small example. It
occurs to me that there is no detail in the bill about
the proposed fee regime. There is one reference
in the policy memorandum to a current application
fee rising from £13,000 to about £39,000. At a
lower level, there is a possibility that a local
development application might cost significantly
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Patrick Harvie: Perhaps it was not about
suspension but about exemption from the need to
comply with an SEA.
Frances McChlery: Occasionally, such a
suspension would be helpful in the transition
period for smaller cases.
The thrust of the question is about the hiatus
problem. Local authorities, and the Scottish
Executive in its new role as a more involved
planning authority, will have to have a major
rethink at a time when resources are straitened.
Decisions will have to be made about what is
worth the investment in officers’ time.
Our concerns about a hiatus are that until the
NPF is available, many authorities will have
severe doubts about what constitutes their
meaningful agenda. The development of plans is
expensive,
engaging
with
the
strategic
environmental assessment process is expensive
and both require meaningful consultation. It would
be reasonable—the law aside—for the directing
officers of a local authority to decide to delay work
on the plan-making process until they knew what
they could meaningfully address.
England has just gone through a similar
transition, although in a more diverse way. There
have been one or two cases in which local
authorities have said, “We know that under the law
we should be proceeding with this, but we would
like to defer our law-making process until we know
what we are doing.” The courts have endorsed
that as being a reasonable approach.
There are transitional arrangements in the
legislation; there always have been. They usually
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provide that plans that have been put in place
continue in place until they are replaced. On
paper, that will be all right, but if we are trying to
reinvigorate the system and take leadership of the
system from the NPF down, the sooner we know
what will be in the NPF, both generally and
specifically, the easier it will be for everybody to
get going. Until that happens, there will be a hiatus
during which nobody will be quite sure; developers
and local authorities will not be sure and
communities will be in limbo, which be
undesirable. We are keen that the boundaries or
landmarks of the new system should be available
firmly, as soon as that can be achieved.
Patrick Harvie: I do not want to step on the toes
of anyone who will ask questions about resources
later, but can calculations be made about the level
of resources that will have to be allocated to new
work by local authorities before the Executive
gives commitments about the NPF?
Frances McChlery: I will answer that question
from the point of view of my local authority
background. Appropriate allocation of resources in
such circumstances would be very difficult for
planning officers.
Patrick Harvie: On the national planning
framework, your submission states that it is
important that the decision-making processes be
“open, participative, transparent and sufficiently rigorous.”

Can such objectives be achieved with a
parliamentary scrutiny period of only a matter of
weeks?
Frances McChlery: The more time there is for
scrutiny, the better. I have seen what the
Executive has said about the length of time for
which the NPF is to be before Parliament. That
document is crucial to the future of spatial
planning in Scotland, but there are also other
pressing issues before Parliament. It is obvious
that a balance must be struck in dealing with
parliamentary business.
Patrick Harvie: Should the prior part of the
process—the public engagement with the NPF—
take place purely through an Executive
consultation or would there be space for, and
value in, a more formal examination in public,
given that spatial strategies elsewhere in the
United Kingdom are subjected to such
examination?
Frances McChlery: I think that the lawyers who
will address the committee will, from their
experience, speak well about the outcomes of
examinations in public. There are few better
places to get into the meat of an issue than in front
of an impartial quasi-judicial person. Such an
examination is a good way of doing the job—that
remains our position. Again, a balance must be
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struck so that resources are used effectively. It
appears that the public aspect of the proceedings
has been criticised for some reason. We
acknowledge that criticism, of course, but such an
approach is a good way of getting to the heart of
issues.
Patrick Harvie: I have one more question about
the NPF before I move on to different issues. You
mentioned the difficulty of dealing with reserved
issues and Westminster’s strategies on reserved
matters—you gave the example of nuclear energy.
We all accept that such difficulties must be
addressed, but will you expand a little on what the
difficulties are in ensuring that the NPF takes into
account reserved matters?
Frances McChlery: There will be difficulties.
From a legal point of view, it is important that one
can look at the NPF and see where it links with
other public forward-planning matters. A number
of legal work streams give rise to infrastructure
decisions, of which the Electricity Act 1989
accounts for only one. There are different ways of
planning roads, for example. The NPF is probably
an opportunity to make clear to all of us the
framework in which the various permission
processes will be deployed.
Patrick Harvie: So, there is a lack of clarity from
the Executive about that at the moment.
Frances McChlery: When we advise our
clients, from the biggest to the smallest, it would
help us if we could tell them where they can
expect the decision-making processes to arise.
Patrick Harvie: Okay. I want to move on to
development—
The Convener: I must stop you before you
move on to development plans, Patrick. Christine
Grahame has a supplementary question.
Christine Grahame: I seek your legal guidance
on the NPF. How would proposed new section 3B
of the Town and Country Planning (Scotland) Act
1997, as would be inserted by section 1 of the bill,
operate? It states that the Scottish ministers
“are to lay the proposed National Planning Framework …
before the Scottish Parliament”.

I understand that the clock would not be ticking
then, and I take it that there could be months of
consultation. Is that correct? I am simply trying to
understand how the timescales would work.
Frances McChlery: You have me at something
of a disadvantage—I have not taken a considered
view on that matter.
10:00
Christine Grahame: Proposed new section
3B(1)(b) of the 1997 act, as inserted by section 1
of the bill, says that Scottish ministers
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“are not to complete their preparation or revision of the
framework until the period for Parliamentary consideration
has expired.”

Does that period begin when the proposed
national planning framework is laid, or after that
has happened?
Frances McChlery: Forgive me if I am wrong,
but a quick look at the bill suggests that it contains
some provision for delay. Certain minimum
procedures are to happen and there will be time to
carry out other work. However, I should say that
that observation is very much off the cuff.
Christine Grahame: The Parliamentary Bureau
will have to allocate the framework to a committee,
and some time will be involved in that. I am
concerned about the time that we would have to
examine the framework, even if that time were
additional to the 40 days’ consideration period. I
realise that one of my colleagues asked that
question earlier. Do you intend to suggest to
committee members an amendment on that
matter?
Frances McChlery: I have to say that we feel
that we have had only a relatively short time to
examine the bill. In our discussions, we have quite
often picked up important details and we will
provide the committee with slightly more detailed
written evidence on how we envisage the bill’s
development. I imagine that we will raise some
points about the parliamentary process, which is
an important but technical issue.
Christine Grahame: Thank you.
Patrick Harvie: My question, which concerns
the sustainable development duty imposed by the
bill, applies not only to development plans but to
the NPF. I have previously wondered why such a
duty is to be imposed on development plans but
not on the framework itself. However, will you
expand on the comment in your submission that if
the bill does not impose the duty on both matters it
will be less enforceable or useful?
Frances
McChlery:
If
sustainable
development—the definition of which we can
return to—represents a central standard for an
integrated forward planning system, the immediate
question is why it should apply at one level but not
at the highest, framework level. After all,
reasonableness is the most basic legal measure
for the validity of an administrative act and it is not
inconceivable that questions of reasonableness
might arise if the same standard is not applied to
both levels. One legal difficulty that could strike at
the validity of a particular, important development
plan document is that a contention might be seen
as reasonable when measured against different
standards but might well render actions elsewhere
unreasonable. Our general feeling is that such a
key theme should run through the whole system.
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Patrick Harvie: So your concern about a
mismatch between two levels of the system is
separate from your concern about the difficulty of
defining sustainable development.
Frances McChlery: One theme common to
both concerns is that if, to be valid, a development
plan document has to achieve sustainable
development and someone thinks that there is a
legal case that it has not done so, the document
could be struck down by a judicial challenge.
Exactly the same challenge could be mounted in
both contexts. The NPF itself could be challenged.
However, it is slightly more likely that noncompliant acts further down the system could be
more vulnerable to challenge because of
unreasonableness.
Patrick Harvie: The submission also states that
it is “regrettable” that criteria for situations in which
there is a
“departure from any reporter’s recommendation are not to
be included in primary legislation”.

Will you expand on that?
Frances McChlery: I cannot at this stage. That
comes into the category that we have already
touched on. We will probably consider it more
carefully as we work with the committee on how
the bill will proceed. It is a controversial issue at
the coalface. Developers make considerable
investment in seeking to persuade planning
authorities that their sites should be zoned
appropriately. It is, therefore, meaningful to know
how the information will be handled. We want a
clearer understanding as to how the Executive
envisages that aspect of the legislation working in
practice.
There is also the tricky aspect of what happens
at the local level. Is one to put sanctions in place
against a planning authority when, for what it
considers good reasons, it cannot accept what it is
advised to do? In relation to the mechanisms, that
is a matter for Parliament to resolve. However, we
want to know more about how the system will be
developed.
Patrick Harvie: Will including the criteria on the
face of the bill be straightforward and achievable?
Frances McChlery: Yes, we suspect that
including this important point in primary legislation
is the best solution—after a debate in Parliament,
of course.
Euan Robson (Roxburgh and Berwickshire)
(LD): ECHR compliance was referred to earlier.
On local developments, local council officers will
take decisions on certain defined developments;
the definition will have been drawn up by their
local authority. I noted the point in the submission
on the reference of cases to the proposed local
review panels. Has the society a difficulty with the
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general concept of an unelected council official
making a decision in this area?
John Watchman: I do not have a difficulty with
that. As a matter of practice, council officers
commonly exercise delegated powers. They are
seen to be answerable through their directors to
politicians, particularly when they make decisions
on behalf of politicians.
Euan Robson: Is the society, therefore, more
concerned with ECHR compliance in the
circumstances in which, in effect, a body will hear
appeals against its own decisions?
John Watchman: Yes, the concern is that the
matter will be reviewed by the same body that
made the decision. There are various practical
difficulties, about which the committee may have
heard evidence, with the day-to-day relationship
between council officers and members and with
their discussing matters that may ultimately come
before them. The concern is with the general
process of how the review system is envisaged to
work.
Euan Robson: Do you believe that it is possible
to construct a Chinese wall that will be sufficiently
impenetrable to allow compliance? If that is not
possible, do you believe that there will be noncompliance?
John Watchman: Theoretically, it is possible to
take that approach. There are examples of
Chinese walls throughout private practice in large
law firms. However, I must caution that the courts
are no longer overly well-disposed towards
Chinese walls. From having worked in local
authorities, I know that, in their practical day-today workings, it is difficult for councillors not to
approach council officers to discuss certain cases
with which they are engaged.
Euan Robson: Let us suppose that a council is
organised on a geographical basis, with area
committees. If an area committee that did not
cover the geographical area of an application
reviewed the planning officer’s decision on it,
would that suffice? Would there still be a concern
about the same organisation being involved in the
review?
John Watchman: Instinctively, I think that there
would still be a concern. For example, Fife, where
I practise, is divided into three parts, and a
committee of councillors from Kirkcaldy could
make a determination in connection with a
proposed development in St Andrews. On one
level, that could perhaps work. However, from my
experience in St Andrews, I know that there is a
degree of hostility there to decisions being taken in
mid-Fife rather than in north-east Fife. There are
political tensions in such situations.
Euan Robson: Coming from the Borders, I am
well used to that.
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In the absence of proposals on how the system
might work, which will be in secondary legislation,
the society’s position is that the system will be
very difficult to achieve. I refer not so much to the
public part of it, but to the matter of independence
and a sense of freedom from the suspicion that
the same organisation could be acting as judge
and jury.
John Watchman: There is not only the issue of
independence, but issues about how the council
might go about determining disputes of fact, for
example, and about the extent to which that
information would be on the record. After a council
review, the right of recourse would be to the Court
of Session, as I understand it. One of the concerns
around the compatibility of the whole system is to
do with the nature of a dispute. Are we trying to
resolve a dispute about facts? Are the likely
consequences that flow from those facts to be
considered? Is the significance attached to those
consequences to be considered?
The situation with regard to ECHR compliance is
quite complex. My current concern is that the bill
seems to take a broad-brush approach to a
number of the processes and is relying
predominantly on the right of access to a court so
that it can be determined that the system is ECHR
compliant.
Euan Robson: Thank you—that was helpful.
The committee will have to pay considerable
attention to that issue.
I turn now to ministers’ powers to designate in
secondary
legislation
different
types
of
development as coming under particular
categories in the hierarchical framework. What are
your general views on the thresholds for
developments in the proposed three-tier
hierarchy?
John Watchman: One of our current problems
is that we do not have an idea of what the various
thresholds are. We understand that minor
developments are likely to involve permitted
development rights, but we do not know what the
thresholds are. As I understand it, the Scottish
Executive is carrying out work to sort out the
delineation between local developments and major
developments. I recollect reading in the
submission from the Scottish Environment
Protection Agency that it would not favour the
approach that has been foreshadowed by the
Scottish Executive of simply taking into account
the number of housing units in or the square
meterage of a particular development. SEPA
would want other matters to be reflected, rather
than just size criteria.
Euan Robson: So you feel that there ought to
be appeal mechanisms in situations in which a
particular application is deemed to be in one
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category whereas the applicant feels that it ought
to be in a different category.

within that timescale without unnecessary default
and to commit willingly and enthusiastically to that.

John Watchman: That question has been
posed before, and evidence was given about a
300-unit threshold. Somebody might have a 298house development. Which category would that
person like to go into? Unfortunately, people might
be driven to consider the scope of a development
with an eye on their ultimate right of recourse.

One of our concerns was about identifying a
sanction for a council that is in default. The issue
is the same as for any local authority function:
what is the point in punishing a local authority
financially when financial resources might be part
of the problem? It is not for lawyers but for the
committee to answer that long-standing question.

To put it simply, a developer might decide to
make a proposal for 305 houses because that
would be a major development, which would give
them a right of appeal to the Scottish ministers, in
preference to a 298-house development, which
would give them a right of review by the council. I
do not envisage that councillors will reverse many
decisions. That is one of the dangers, which I am
sure that you will consider. Common experience is
that it is more the exception than the rule that
decisions are made contrary to recommendation,
so we might introduce a system in which there is
no change in the decision that was made at officer
level in—to pluck a figure out of the air—90 per
cent of reviewed applications.

The five-year timescale is a key component of
the new system and councils’ ability to create their
plans in that timescale is a key issue. Let us learn
from history and ensure that we get it right this
time round.

10:15
The Convener: I notice that, in its written
submission to the committee, the society
welcomes the fact that development plans will
have to be reviewed within a fixed timescale.
However, the society also expresses some
concern that planning authorities might not be able
to comply with that five-year timescale. Will you
elaborate on the society’s concerns and on
anything that the Executive could do to address
them?
Frances McChlery: That point has been
discussed over an extended period. The society
considered it on previous occasions before the
bill’s introduction and recognised the problems
that would arise if a plan continued to be deferred.
We should bear in mind two lessons from
history. The first is that there was originally a
stipulated timetable for development plans, which
was not really adhered to. The second is that,
under the 1997 act and its predecessors, powers
have always been available to the Secretary of
State for Scotland and then to the Scottish
ministers to instruct a local authority to make its
plan, but those powers have never been
exercised. Therefore, there must be something
about planning work that means that it keeps
getting pushed down the agenda, with resources
diverted from it into matters that are considered to
be—and might well be—more commanding
priorities. If a regular, five-year cycle is to be a key
component of the new system, we must make it
possible for councils to do their spatial planning
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The Convener: Will the fact that local
authorities’ planning services will be audited in
future be an incentive for them to want to adhere
to the five-year timescale? It is not a financial
sanction, but perhaps the audit will make them
want to comply and be seen to do their job
effectively. Having taken evidence from the
Scottish Society of Directors of Planning, I have
the sense that the directors of planning are up for
the change. They accept that they might have
difficulties delivering on the timescale, but doing
well in any audit will be an incentive for them and
will be good for their morale and for staff morale.
Frances McChlery: As a former local
government officer and as a participant in the
system, I believe that a real commitment to good
management practice in an organisation solves
many problems. Auditing can be an affirmation of
good performance, but it can be much more
negative. The white paper, “Modernising the
Planning System”, acknowledges that a key
success factor will be a real engagement with the
idea of doing planning well everywhere it is done.
Checks and balances, and checks on
performance, are important and should be
implemented, but auditing is not the whole story.
The main objective should be to ensure that local
authorities are enabled to meet the standards that
have been set for them, as well as to check that
they are delivering.
The Convener: My final question is about the
involvement of key agencies in producing
development plans. Does the Law Society have
concerns or reservations about the involvement of
key agencies such as Scottish Water and SEPA in
the process of producing development plans and
about ensuring that everybody is effectively
engaged in that process?
Frances McChlery: We understand that the
plan is that the key agencies will be the national
agencies of state, such as SEPA, Scottish Natural
Heritage and Historic Scotland, which is not
technically an agency, and the local enterprise
companies, which are obviously important. One
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major problem in delivering some of our key
developments has been infrastructure. All the
infrastructure agencies are co-ordinating agencies,
and Scottish Water is obviously a factor in that.
In our clients’ interests, we attach great
importance to a co-working, collaborative process.
Previous commitments have been made to such
an approach under the heading of community
planning, which involves health boards and other
service providers. We would like a conjoined
approach, so that, in the spatial planning exercise,
the key agencies are involved when we need them
to be involved and are asked to continue to deliver
on the expectations that they have raised in the
plan. That is important.
The proposal would restrict key agency
involvement merely to the national agencies. In a
new regime, we would expect nothing less than a
quality contribution from the national agencies, but
we would like a really inclusive approach to be
taken to the essential co-ordinating providers, so
that the exercise is collaborative.
The Convener: Does the right culture exist for
all the agencies not just to say that they want to be
part of the process, but to be tied in, to ensure that
they are part of it? Do you have concerns about
that?
Frances McChlery: Such a culture has not
always existed. A recommitment to re-engaging,
particularly on the part of the national agencies, is
perceptible. I have seen that in strategic
environmental assessment and the SEA gateway,
for example. That is a good idea that I would like
to be developed.
The issue is much more to do with infrastructure
providers’ difficulties with investment programmes
and investment gaps. In the past, dialogue has
continued, but only up to a point, beyond which
difficulties arise with commitment. We know that, if
we want to move forward, we must pass that
impasse, begin to commit resources and draw
matters together such that infrastructure can meet
the needs of development.
Ms Sandra White (Glasgow) (SNP): Good
morning. I note from your submission that the
society’s planning law sub-committee has
concerns about appeals—particularly about the
right to be heard in some cases—and that you
think that the proposals are not ECHR-compliant.
Will you elaborate on that?
John Watchman: We are concerned about the
proposals to repeal the right to be heard in several
instances. One issue is that the proposals are
tucked away in the schedule, which is on repeals,
and are not obvious at the outset.
The ECHR gives certain guarantees and we are
concerned about how one approaches ECHR
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compliance, to which I understand that the
proposals relate. One guarantee under article 6 of
the ECHR is of a fair and public hearing, but the
balance is being moved away from an applicant or
appellant having the right to choose a hearing.
Currently, there is certain encouragement in a
practical sense not to go for a public inquiry, but
that will be replaced by a civil servant choosing, in
effect, the type of process for an applicant or an
appellant. In general, the issue is not only
developers’ rights, as the rights of third parties will
also be determined. The change is significant, and
there is certainly tension with respect to the
guarantees under article 6 of the European
convention on human rights.
Ms White: I would like to explore that issue a
little more. You are basically saying that there
could be a challenge in court under article 6 of the
ECHR because it is stated that people have a right
to choose the type of hearing that there should be,
such as an investigative hearing.
John Watchman: There could be such a
challenge,
depending
on
the
particular
circumstances. That is why the matter is so
complex. Things could be decided on a case-bycase basis. If the proposed route is followed, my
general concern would be that there would be
tension around whether there was EHCR
compliance in respect of dealing with disputes.
In general, we support a presumption in favour
of the applicant’s or appellant’s choice of process.
No one, from individuals to those in corporations,
makes the choice of having a public inquiry lightly
because of the costs that are involved—which is
the starting point—the length of time during which
people must engage in the process and the time
that it takes to get a determination. Everyone has
not defaulted to the position of seeking a public
inquiry. There is much more mature reflection
about which process an applicant or appellant
should choose. It is wrong to say, “Oh, well, they
simply want to have the Rolls-Royce all the time,”
and that there is an automatic default to that
position. A lot of consideration is given by
applicants and appellants to choosing the form of
the process and whether it should involve written
submissions, a hearing or an inquiry. Furthermore,
the pool of cases that become appeals before
Scottish ministers should be smaller as a result of
the proposal that a number of inquiries should be
transferred to be decided by councillors.
Therefore, I do not quite follow why there is such a
rush to move the balance towards, in effect, the
state determining the type of dispute resolution
process with which people will be engaged.
Ms White: I have been involved in two public
inquiries in my political life. People do not engage
in such inquiries lightly.
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Basically, although the hearing system would
still exist, a challenge would perhaps come from
the legislation giving power to Scottish ministers
rather than giving everyone a choice. The issue is
not the determination of what type of hearing
appeal system there should be, but that power will
be shifted.

whether a proposal conforms to the provisions of a
development plan is very difficult. It is not a simple
judgment to make.

John Watchman: The issue is the power of
choice. Our recommendation is that the applicant
or appellant should be left to choose the
procedure. Such an approach would have
significant benefits, one of which would be that if a
person elects to have a written submissions
procedure for their appeal, they will clearly have
waived their right to have a hearing. There are
advantages in leaving matters in the hands of the
applicant or appellant.

An issue that will arise is whether an appeal is
considered to have addressed the reasons
“properly”. There can be practical difficulties at the
coalface in cases where, for example, the decision
is taken contrary to recommendations of local
authority planning officers. It is exceptionally
difficult to get a statement from a council as to why
its councillors have gone against the professional
advice of their officers. Although in some cases
reasons will be given, one might not understand
what underpins them. That can be important. If
one has a refusal that conforms to the local
authority officers’ recommendations, one can find
the reasons underpinning the decision within the
committee report.

As I said, most applicants and appellants take
the choice that they are faced with seriously. They
take a considered view—it is not simply a case of
deciding which box to tick. There are financial
consequences. Nowadays, most inquiries last for
a minimum of two days. The outlay is significant if
the costs of legal representation, planning
consultants and other technical witnesses are
factored in.
Ms White: The Executive has mentioned the
introduction of a screening procedure to eliminate
poorly founded appeals, which I think you said is
basically a sifting matter. You also said that the
procedure might not be ECHR compliant. Will you
elaborate on what you said?
10:30
John Watchman: Under the proposals, an
appeal can be submitted to the Scottish Executive
planning division for it to undertake a preliminary
examination as to whether the appeal should be
passed to the Scottish Executive inquiry reporters
unit for further action. The criteria for rejecting an
appeal at a preliminary stage have not been set
out, although the white paper referred to certain
criteria for rejecting an appeal early and gave two
examples. The first example is proposals that
“clearly depart from an up-to-date development plan.”

Although that is easy to say, when broken down it
is not such an easy call to make. What is an up-todate development plan and what is a clear
departure from such a plan? It must also be
recognised that there is an inherent tension within
development plans. Some 20 years ago, one of
my first inquiries related to an opencast
development. It struck me then that the
developer’s evidence was focused on the
economic policies in the structure plan, which
clearly supported the proposal. Representing the
local authority, I cited the local planning policies
that were protective of the environment. To assess
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The second example that is given is appeals
that
“do not properly address the reasons for refusal”.

Ms White: To follow on from that, the
submission referred to the legislation coming into
force in 2008. It could be tricky if development
plans are not up to date as there could be
challenges under the ECHR. Objectors could
claim that they did not have a proper hearing
because the Executive claimed that the matter
was not worth looking at properly. Can a challenge
be made under the ECHR if a development plan is
not up to date? It will not be until 2008 before this
is fed into the development plans.
John Watchman: The concern with the ECHR,
particularly article 6, is not whether a development
plan is up to date. There can be an out-of-date
plan and that can have certain consequences.
One can claim that the direction of a development
plan adopted 10 years ago has changed due to
changes in Government guidance and that the
development plan has not caught up with current
planning guidelines. In that situation, it is a case of
weighing up what the provisions of the
development are against material considerations
that would include the new Government guidance.
Our ECHR concern relates not so much to the
possibility that development plans may be out of
date as to the processes for determining
applications
that
are
assessed
against
development plans.
Ms White: Although the bill proposes not to
allow developers to submit up-to-date plans when
they are making an appeal, you are in favour of
allowing them to do that. Why would that be
better?
John Watchman: Regarding the appeals
process, current powers will be extended to
enable a council to refuse to determine an
application if it was subject to a recent refusal.
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Again, from experience, I know that the changes
that are made are not as significant as those that
the people who drafted the legislation had in mind.
It is not the case that a totally revamped
application is introduced at an inquiry. In the
majority of cases, new proposals will fine-tune
applications. Our concern is that if one excludes
that fine-tuning, the applicant will be put back to
square one. The council might then say to them,
“You have been refused before, so we will not
entertain your application.” It might also mean that
there will be a significant delay for what, in
practical terms, is a minor change to a
development proposal.
Although it is another issue, perhaps I can
broaden my answer to include what might happen
when planning authorities agree to a substantial
change. The best way to illustrate that is to say
that the reported cases all concern reductions in
the scale of development. I can think of two such
cases. The first relates to a housing development
site whose size was reduced from 35 acres to 25
acres and from 420 houses to 250 houses. In the
other case, the area of the floor space of the
development dropped from 85,000m2 to 15,000m2.
Cases tend to be like that.
However, it may be that relatively small changes
in a development proposal, such as moving the
footprint of a building by 3ft or 4ft, will have such
an impact in terms of overshadowing or causing
loss of privacy that a significant planning judgment
has to be made about whether to allow the
development. It is not that a completely new
proposal has been submitted, and it is not usually
the case that someone produces a development
that is more significant in terms of scale or
numbers. It is normally the reverse; it is a
reduction in scale and size. Sometimes changes
that appear to be de minimis—as in the example
of a 4ft change to the location of a footprint of a
building—have planning impacts that are so
significant that they might make one change from
accepting a proposal to refusing it.
Patrick Harvie: You may not be able to answer
this straight away, but one minor detail of appeals
is that an existing third-party right of appeal
operates in Shetland. It has been put to the
minister that the bill will abolish that. Last week in
the chamber, he seemed to accept that that would
happen. If that existing appeals right is abolished
as a result of the bill, will there be any ECHR
concerns?
John Watchman: I cannot answer your
question immediately. I am aware that a third-party
right of appeal operates on works proposals in
Orkney and Shetland. That relates mainly to things
such as harbours and fish farming. As I said at the
outset, one has to look at the whole framework of
the particular piece of legislation. As I understand
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it, the pieces of legislation concerned are local
acts, with which I am unfamiliar in practice. I am
aware that there are third-party rights of appeal
under those local acts, but I cannot answer your
question about whether repealing a third-party
right of appeal in local acts would be ECHR
compliant. However, I can certainly come back to
you with information on that.
Patrick Harvie: That would be helpful.
Christine Grahame: Will you clarify that the 40day period for parliamentary consideration of the
national planning framework starts on the day on
which the framework is laid? My colleague pointed
that out to me, because I missed that from when I
read the bill.
I want to return to third-party right of appeal. The
bill founds itself, so far as communities are
concerned, on upfront, rigorous and meaningful
consultation. I do not know whether you would
accept that, regardless of how well meaning local
or national politicians are, many people will not get
engaged in the local development plan process
until there is a proposal to do something on their
doorstep—it might be to open an opencast quarry,
to take shale out of the river, to dump waste or to
put a big housing development on the edge of
their little village, for example. That is life.
I note that you reject third-party right of appeal,
which you refer to as an individual’s right of
appeal. Given that you have many ECHR
concerns, which mostly relate to the applicant, but
which could also apply to communities, would
there be any merit in supporting such a right of
appeal for communities in certain limited
circumstances—for example, when the vast
majority of a community are opposed to a
development for which planning permission has
been granted? If there were enormous local
hostility to a proposal, would it not be appropriate
for the community to have a right to appeal the
planning decision—even though the local
development plan might say that the area in
question was scheduled for housing or whatever?
Frances McChlery: Those are some of the
most difficult questions with which one has to
struggle. One’s instinct is to respond favourably
when a community has mobilised because that is
a collective act. It is tempting to consider that a
community in action could have the rights of the
local authority to participate in the process and to
initiate an appeal. However, there are issues, of
which I am sure that members will be aware,
about how representative community bodies are of
local views.
Christine Grahame: May I stop you there? I did
not mention community bodies. I am not talking
about community councils and so on; I am talking
about a community, not a body that has been set
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up under the aegis of the community council. I am
suggesting that communities could have a right of
appeal in extremely limited circumstances. I have
said that I wished that people got more involved in
the local development plan process. I once got
scolded for saying that I had no idea what was in
the local development plan for my area, but that is
true of most people who are not planners or
developers—they simply do not engage in the
local planning process.
Notwithstanding what you say in your
submission, against the background of your
concerns about the ECHR compliance of the bill at
large, is there room for a third-party right of appeal
for communities in limited circumstances?
Frances McChlery: Cases in which a
community has a community council are slightly
easier because in such cases the community
council will have been developed through a
community council scheme and it is possible that
the members of the community council will at least
have stood for office. Cases involving community
councils are easier because community councils
are recognisable, working community bodies.
The
difficulty
lies
in
identifying
how
representative of the wider community an active
community group is. Such activism gives rise to all
sorts of issues about diversity, constitution and
accountability, which both have a legal impact and
affect such bodies’ rights to speak for the wider
community. Some of our communities can be
deeply divided on certain issues. How does one
reconcile, rationalise and predict the effect of the
views of the different groups involved? That
process is fraught with problems.
Christine Grahame: I accept that. As I
understand it, there will be no more local public
inquiries. Is that correct?
Frances McChlery: I do not know.
Christine Grahame: Under the process that the
bill proposes, apart from being able to object to the
local development plan and to particular
applications, what other rights will members of a
community have?
Frances McChlery: There will be losses in the
sense that opportunities are present in the current
system that will not be available to communities,
either as individual citizens or as groups, to
prompt examinations in public of aspects of the
local plan.
Christine Grahame: What will the losses be?
Frances McChlery: I do not have a list to hand.
We could point out where communities’ rights will
be diminished, which will be in the plan-making
process. As John Watchman has explained, there
will be a loss of quality in the plan-making process.
As I have said, examinations in public through
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public inquiries have stood the test of time on
getting to the core of issues.
One must reconcile maintaining quality with
ensuring participation. To enable that through a
right of appeal is perhaps not the way to go. It
should be remembered that rights of appeal or
review regarding process exist at present and
communities can and do exercise challenges on
points of law when things have gone off the rails.
That can happen and their right of audience is well
recognised in the courts.
10:45
Christine Grahame: But they have to go to
court.
Frances McChlery: The difficulty of doing that
at a lower level on, for example, the quality of
development and zoning, involves finding a truly
representative voice. One constantly comes up
against entrenched views in members of the public
and their representatives, whereby people are
clear either about why something is unacceptable
or about why they support it. However, people
tend to feel insufficiently empowered to engage in
dialogue about what would happen if a
development were given permission—that is
regarded as conceding a point. Professionals are
accustomed to living with that, but it is much
harder for members of the public or their
representatives to work that into their contribution.
Therefore, we envisage many difficulties in
bringing that aspect forward effectively. Giving
community groups a right of appeal on the
substance of a planning debate—on the merits of
an application—would not resolve the problems
that we envisage in a more general right of thirdparty appeal.
John Watchman: I will add a couple of points.
First, it is clear to me that having a third-party right
of appeal—limited or otherwise—is a political
choice and is not a matter of ECHR compliance or
anything like that. The focus of the Executive’s
legislative package is—quite rightly, in my view—
on a system that is led by development plans. The
philosophy is to encourage participation
throughout the various elements of the system
because the development plan sets the framework
for any subsequent decision that somebody is
likely to complain about. To me, the issue is not
only about giving individuals opportunities to
engage with the system but about giving them
adequate resources to allow them to engage
properly.
You also touched on what types of tools are
available to members of the community. In
practice, there are a number of tools, other than
simply objecting to a local plan and following the
objection through. For example, it is common for
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community groups to write to Scottish ministers to
seek to have a planning application called in for
one reason or another, perhaps because the
application is for a local authority site or because
they think that the council is not handling a matter
particularly well. People can take actions that are
not prescribed in legislation that allow them to
draw ministers’ attention to cases about which
they have particular concerns.
The focus of the legislation package that is
before members is on achieving a balance. It is
better to encourage engagement with the
development plan, which we want to put at the
heart of the planning system, than it is to have
people sit on their hands, perhaps not even
engage with the planning application process, and
then find out later that there is a development that
they are not happy with. People will then say that
they did not realise that was happening or that
they knew something was happening but did not
realise what its full impact would be and, suddenly,
they will be asking for a judicial review. That does
not seem to me to be the correct way to go.
The Royal Town Planning Institute has
highlighted a number of ways in which people can
engage with development plans—I think that it
gave 14 ways—and the bill will provide additional
opportunities. However, we should make
engagement meaningful. We cannot expect
individuals or community groups to be
unresourced and to be able to participate only on
the proceeds of a coffee morning, for example.
Euan Robson: A right of appeal would
obviously attach to individuals rather than to
property. How could we restrict a right of appeal to
community bodies, which are collections of
individuals, but then exclude individuals? Would it
be possible to frame a right of appeal that
excluded individuals but included collections of
individuals?
Frances McChlery: That is an immediate
difficulty. Article 6 of the ECHR is about the rights
of individuals, not of collective groups, although
individuals obviously feed in through community
groups. All I can say is that the issue is a difficult
one to resolve. In my experience, community
groups can be fragile organisations. As well as the
difficulties of funding to which John Watchman
alluded, which would have to be addressed, such
groups would be subject to a lot of change in the
course of a long process. As well as difficulties
about qualification, difficulties arise about how the
process would be sustained.
Euan Robson: What I was trying to get at was
that if we allow community bodies, which are
collections of individuals, a right of appeal, how
could we exclude single individuals from that
right? On top of the issues to do with the definition
of the term “community body”, I do not see how
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such a measure would not risk immediate
challenge from an individual in the first
circumstance that arose in which they had a
different opinion from a community body.
Frances McChlery: Indeed. I cannot say much
more than that you are right that there is a
problem.
The Convener: Your written submission
expresses concerns about good neighbour
agreements. Will you put those concerns on the
record?
John Watchman: At the outset, I should say
that the Law Society of Scotland supports
community liaison. Our concern about good
neighbour agreements is that the measure was
presented as a fait accompli in the white paper
and was then progressed into the bill without the
same significant public consultation that has taken
place on other matters. We have had lively
debates about how good neighbour agreements
would operate in practice. We are concerned that
the idea has been accepted without drilling down
into the detail and considering the practicalities.
To pick up on one of Mr Robson’s points, good
neighbour agreements will, on the face of it, be
restricted to agreements with community bodies
such as community councils and trusts, but how
would we exclude a Mr Watchman coming along
and saying, “I want a good neighbour agreement,
but I am not part of a community group”? One
difficulty is about the parties to the agreement, but
there are other philosophical difficulties about how
the agreements would operate in practice and
whether the proposal has a rigorous underpinning
in the Scottish planning system.
The Convener: My understanding is that the
Executive did not just come up with the idea. It
considered the experience in North America,
where good neighbour agreements have been
used successfully. My experience of community
groups is slightly different from Frances
McChlery’s—the groups that I represent in North
Lanarkshire are far from fragile, fortunately. They
are rightly vociferous in raising their concerns,
because, unfortunately, they have had negative
experiences of bad developers. I realise that not
all developers are bad, but some parts of my
constituency have unfortunately had to bear the
brunt of bad developers.
The people living in areas such as mine believe
that good neighbour agreements could work; that
such agreements could give a community some
comfort when it is faced with a development about
which it has reservations, but which it accepts
must go ahead; that such agreements could
provide some degree of certainty and surety about
what a community can expect from the developer;
and that such agreements could provide a
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safeguard to which it could refer the local authority
should it have concerns about the proposed
operation. Would you accept that if there is a
dialogue to establish some of the contents of good
neighbour agreements, they might be of benefit to
some communities?
Frances McChlery: It is of course the exception
that proves the rule. I am aware of the
communities that you represent and I am definitely
aware of the history of the area. The fact that there
has been a sustained period of co-existence
between those communities and developments
that are quite difficult in an environmental sense
has presumably fed into a considerable degree of
stability and a high level of local knowledge in
those communities about how one engages with
the system. That is almost the ideal—if one can
call it that, given the background to the situation.
Over the years, I have seen many examples of
communities taking up a new issue that has taken
everybody by surprise. The community in question
might not be very large and it might not be very
cohesive. There can be a lot of different views. It
would be invidious to give examples, but there can
be a lot of different views in a rural community.
There will be those who present arguments and
there will be those who have views but who do not
express them. That can be unfortunate—indeed, it
offers material for lots of good social science
PhDs.
The society is fundamentally supportive of the
idea of a regime being put together whereby
everybody collaborates and the developer,
manager or operator of a development commits to
certain codes of behaviour. That is excellent.
There are precedents for that in North America
and there are similar models here, including green
transport plans. However, nobody has any
illusions about such codes of behaviour being
enforceable, which is where the difficulty arises.
Who has the right to take the operator to court
over a perceived or actual departure from a good
neighbour agreement? How would one ensure that
that person had a mandate? From the developer’s
point of view, what would be the incentive to
proceed under such arrangements?
Community liaison, as John Watchman said at
the outset, can only be beneficial. It is a question
of good management on the part of operators and
of good community relations. We applaud the
aspiration to enshrine that in some way. However,
there are various difficulties, one of which
concerns representation. Another difficulty, for the
operator, is the potential for duplication between
the obligations of the local planning authority to
secure enforcement and another, amorphous, set
of rights. We envisage difficulties there.
The Convener: Would a good neighbour
agreement not form part of one of the obligations
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that were imposed when planning consent was
granted? That way, there would not be duplication
of any of the obligations placed on developers—
instead, the agreement would be something in
addition that they would have to abide by. I do not
think that communities expect good neighbour
agreements to duplicate the conditions that are
attached to planning consent. They want local
authorities to enforce the conditions that are
attached to planning consent. Sadly, that does not
always happen.
Communities want to have a good relationship
with developers and to have a genuine dialogue,
during which they can voice their concern about,
for example, the wheels of lorries that drive
through their villages not being washed properly or
the fact that some drivers go a bit fast. If they can
have such a dialogue, they will be reassured.
Local authorities should, however, always enforce
the conditions that are attached to planning
applications. The good neighbour agreement is
about having an additional right, but it should not
attempt to achieve the same thing as a planning
obligation.
11:00
John Watchman: One of the difficulties that you
have highlighted is who should do what, and what
a good neighbour agreement would add. The
report that I understand underpins the Executive’s
views on good neighbour agreements did not
highlight any criticism of local authorities, in the
sense of failure to take enforcement action. The
agreement was viewed as an additional
mechanism to secure enforcement. We must
recognise that the report refers to other
jurisdictions, especially the USA. However, the
regulatory context for planning in the USA is
completely different from that in Britain. There is
concern about the context in which good
neighbour agreements will be introduced.
Frances McChlery touched on what can be
achieved through existing planning mechanisms.
We have community liaison groups; community
trust funds; conditions relating to hours of
operation, noise pollution, odour pollution and lorry
routes; and provisions and agreements on
independent compliance monitoring. It is difficult
for me to see precisely what the scope of a good
neighbour agreement would be. I am aware of the
context in which you view matters, convener, as I
come from North Lanarkshire originally, but there
is a problem of duplication. What exactly would be
involved? Who would the parties be? What sort of
obligations should the community take on?
Presumably, no agreement would be one sided.
Even if a good neighbour agreement is thought
to be a good idea conceptually and practically,
there must be resourcing for representation of the
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community when it enters into the agreement, and
to allow it to monitor whether the agreement has
been complied with. I recollect that Mr Hartland
has given you evidence to the effect that,
generally, communities are not very good at
monitoring. Clearly, there must also be resources
to enforce the good neighbour agreement if it is
breached.
If the problem that you have identified is
reluctance on the part of local authorities to take
what is considered to be appropriate enforcement
action, it must be addressed. It is not clear to me
what added value or additional control good
neighbour agreements would provide, other than
to allow certain specified groups in a community to
enter into, monitor and enforce an agreement.
Significant issues have not been fully thought
through.
I will make a final point about practicalities. You
talked about good neighbour agreements being
introduced either by making resolutions to grant
planning permission subject to there being such
agreements, or by using suspensive planning
conditions that prevent developments starting until
good neighbour agreements have been put in
place. That would be a pretty powerful tool in the
hands of the community.
Frances McChlery: It is proposed that
enforcement policies should be reinforced. Local
authorities should get to grips with enforcement,
which should be put back on to their planning
agenda through the preparation of enforcement
charges. That would be one way of getting local
authorities to look at their areas and deciding in a
transparent way what needs to be done by way of
enforcement. In the case of major developments,
such as those that we have in mind, the issue will
be high on the agenda. I suggest that it should be
a little higher up the list than good neighbour
agreements.
There is an equally important principle, which is
that the citizen is entitled to the protection of their
country’s environmental laws. It is part of their
human rights to have recourse to the courts if the
authorities do not enforce those laws for their
protection. An individual who found themselves
harmed by a failure to enforce the law could take
their local authority to court to require it to take
enforcement
action.
There
would
be
consequences from that.
The Convener: The theory is all very nice, but I
am not sure that the resource implications allow
some communities to take their local authority to
court. I agree that enforcement is the key and that
we have to get it right. I will allow Sandra White in
very briefly.
Ms White: I will be as brief as possible. By your
own admission, John, you said that if the white
paper is to work, it has to be based on
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development plans and people being involved
from the beginning. Should a good neighbour
agreement be reached at the beginning? Would it
be duplication? For a good neighbour agreement
to work and be trusted by the people, it would
have to embody some kind of legal contract. If it
contained such a contract, communities and
individuals—Euan Robson’s point in that respect
was important—could have a right of appeal.
John Watchman: You make an important point
about looking at such agreements in the context of
development plans. Currently, development plans
are required to flag up where planning agreements
might be required and the nature of the
contributions that can be expected. If the
legislation is to include good neighbour
agreements, I would expect development plans to
refer to a requirement for the agreements in
certain circumstances and to the types of issues
that they would cover.
You are right to say that we have reached the
stage where planning agreements in draft
development plans foreshadow what will be
required of developers. Similarly, I anticipate that
good neighbour agreements would have to be
flagged up in that way and be subject to
examination as to their scope and so on. The point
is that we should not look to the end of the system
all the time; the agreements have to be brought
into the development plan system.
Ms White: I do not think that we need good
neighbour agreements, because checks and
balances already exist, but if we have to have
them, they should be legally enforceable by
communities. If that were the case, would
communities have the right to appeal, like a thirdparty right of appeal?
John Watchman: I think that you are thinking of
when someone applies to vary a good neighbour
agreement.
Ms White: We do not yet know what is in the
legislation, although that could be it.
John Watchman: I will take one step back.
There should be reference in the development
plan to both planning agreements and good
neighbour agreements. As I explained to the
convener, if good neighbour agreements were
required, they could be introduced either by
making resolutions to grant planning permission
subject to the conclusion of good neighbour
agreements or by using suspensive planning
conditions. If agreements are put in place,
monitoring and enforcement will have to be
addressed.
Subsequently, it is proposed that there might be
provision to vary or amend good neighbour
agreements, among other things, by application to
the local authority. In that case, anyone could
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apply to vary a good neighbour agreement—the
community that is party to the agreement or the
developer. As I understand it, whoever applies to
the local authority to vary or amend the good
neighbour agreement would be able to appeal
against the local authority’s decision. It is not just a
developer-led matter; there might be a right of
appeal for the community as well.
Ms White: Thank you for that clarification.
The Convener: I think that you will find that
when that question was put to the Scottish
Executive it said that it would consider it but that,
currently, only the developer would have the right
to apply to vary an agreement and to appeal a
decision; the community would have no right of
appeal and variation.
Ms White: We are asking about the law. John
Watchman is telling us that, by law, communities
would have the right to appeal.
The Convener: No, that
understanding of what he said.

was

not

my

Ms White: I am not a lawyer, but I accept the
evidence from the Law Society and the Faculty of
Advocates. Perhaps they would answer that
question.
The Convener: I was clarifying what the
Scottish Executive said—
Ms White: Yes, but you also stated that the
Scottish Executive said that there would be no
right of appeal for communities. However, from the
evidence that John Watchman has given—I am
sorry to put him on the spot like this—if good
neighbour agreements are accepted and are
legally enforceable, communities and individuals
will have a right to appeal. The representatives of
the Royal Town Planning Institute in Scotland also
said that last week.
John Watchman: My comments are based on a
quick reading. Proposed new section 75F of the
1997 act says that an applicant may appeal to the
Scottish ministers against a local authority’s
decision. As far as I can see, there is no restriction
on who can apply to a local authority to have an
agreement discharged or varied so, in theory, a
community body—a community party to a good
neighbour agreement—could suggest varying an
agreement. If the application had a negative
outcome, the applicant would have the right of
recourse to the Scottish ministers. I do not know
whether that was intended, but that is my quick
reading of the new section.
The Convener: I am grateful for the Law
Society’s interpretation, which is slightly different
from the Scottish Executive’s—that was the point
that I tried to make. As Ms White did not attend the
meeting when the issue was previously discussed,
perhaps she will reflect on that.
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The Law Society has expressed concerns about
the potential for legal problems as a result of using
temporary stop notices. Will you elaborate?
John Watchman: I make the general comment
that I agree with Alan Prior’s evidence, which was
that an appropriate enforcement toolbox is
available and that the matter is more a case of
priorities and resourcing than powers. I
understand that the power to issue temporary stop
notices can be exercised if a council wishes to
serve a notice to protect its position for 28 days,
after which it can decide whether to take the
matter further.
Our concern is about the compensation
provision, which appears to apply when planning
permission has been granted for the activity that
has been stopped for 28 days, but not when
someone is acting under permitted development
rights. Such a person would be required, under the
temporary stop notice, to cease undertaking that
activity—which may well be an economic activity—
for 28 days. At the end of that period, he could
pursue compensation only if he obtained a
certificate of lawfulness. It seems a bit artificial
that, on the face of it, the bill excludes
compensation for someone who operates under
permitted development rights.
The Convener: I understand your point, but my
concern about temporary stop notices is that local
authorities are sometimes reluctant to use them,
because they fear the cost of compensation that
they might have to pay and because they would
have difficulties in demonstrating that other
activities on a site were not related to the activity
that they wanted to stop because they thought that
it breached the planning consent. That can
sometimes create great frustrations—perhaps not
for the developer, which is trying to do what it
wants to do, but for the community, which faces
the difficulties and the impact of what the
developer does.
John Watchman: It is envisaged that some
compensation will be given for temporary stop
notices—although the system is not perfect—in
recognition of people’s rights under the European
convention on human rights.
Your general point is that the potential need to
pay compensation impacts on an authority’s
decision to take enforcement action. I am sure that
that happens. However, if need be, I can give the
committee a useful reference to an RTPI
publication on enforcement by three enforcement
officers, who I think were from Glasgow,
Edinburgh and Aberdeen. They commented in that
text that in their experience they have never
known of a claim for compensation. They are
senior officers, so presumably they are also
experienced officers in that field. If that evidence
would be helpful for the committee I would be
happy to dig it out for you.
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11:15
The Convener: That would be helpful.
Christine Grahame: You will be glad to know
that we are nearing the end. On page 15 of your
submission, you state that your sub-committee
“is concerned about the lack of any effective sanction for
inadequate service provision and the lack of any ‘incentive’
for high quality service provision”

by the planning authority. What would you see as
appropriate sanctions and incentives?
Frances McChlery: We were uncertain about
what would come under either category. I
mentioned the difficulties of financial sanction. If a
council is not doing its job properly, subordinate
legislation powers exist to enable the ministers to
examine the affairs of a local authority, and to hold
a local inquiry into how things have been going or
to direct that local authority to take certain action.
There are a lot of policing powers; the point is that
they have not really been used in all the years that
they have been there. It would appear that the
availability of powers is not the problem.
Christine Grahame: In which legislation do
those powers lurk?
Frances McChlery: They are throughout the
1997 act. They were in the Town and Country
Planning (Scotland) Act 1972 and there are also
general powers in local authority legislation to
enable ministers to go into the affairs of a local
authority and to deal with them. However, those
powers have not been used. It would appear that
that is not really the issue. Rather than penalise or
sanction local authorities, perhaps the first action
taken should be remedial, or inquisitional—I am
sure that that is not the word. It should be to find
out what is wrong and to come to terms with it
through the existing mechanisms rather than to
speak in terms of removing resources from an
errant authority.
Christine Grahame: So you come to the point
at which one of the sanctions under consideration
is the removal of resources.
Frances McChlery: Yes.
Christine Grahame: What would be an
incentive? In your submission you talk about the
need for assessment and
“the lack of any external assessment of the Scottish
Executive Planning Division and the Scottish Executive
Inquiry Reporters Unit.”

We would need some kind of audit, monitoring or
report.
John Watchman: To pick up on your point
about rewarding good performance, there have
always been powers to investigate an authority or
to consider sanctions against an authority that is
failing to perform to an acceptable standard. In the
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last planning audit report, West Lothian Council
was one of the best performing authorities. If we
are going to have a culture change, perhaps we
should be recognising good practice or good
quality in the development plan and in
development management, so that authorities
such as West Lothian, in addition to the kudos of
being recognised for their performance, are given
more substantial recognition. It is difficult for
lawyers to suggest what those rewards might be.
To pick up on your second point, which is really
about the assessment of the Scottish Executive
itself as a planning authority—
Christine Grahame: Heaven forfend that I
should say that, but yes.
John Watchman: No doubt it was in the spirit of
fairness. While the Executive may wish to monitor
the local authorities, who is monitoring the
supreme planning authority, which is the Scottish
Executive? Reports are published about the
performance of the planning division and the
inquiry reporters unit, so, to a degree, there is
some indication of how those bodies are
performing. I was involved, for the Government, in
County Properties Ltd v the Scottish Ministers.
One of the issues that came out of that case
related to the monitoring of the performance of the
reporters unit and whether undue pressure might
be placed on reporters to take a certain view,
given matters such as performance-related pay
and promotion. That was flagged up clearly in that
litigation.
South of the border, section 55 of the Planning
and Compulsory Purchase Act 2004 relates to the
UK ministers publishing timetables for their
deliberations in relation to applications. The
ministers
publish
a
timetable
for
their
determination of a called-in case, for example, and
a report is laid before the Parliament so that it can
review the performance of the ministers in the
discharge of their functions and allow them to
explain any issues regarding their not performing
as per the timetable. If we are looking for an open
and transparent system in which there is
accountability, there is some merit in assessing
not only the local planning authorities, but the
supreme
planning
authority—the
Scottish
ministers.
Christine Grahame: How often would you
foresee such a report coming before the
Parliament or one of its committees, such as the
Audit Committee or the Communities Committee?
John Watchman: Currently, the planning
division of the Scottish Executive reports on a
yearly basis.
Christine Grahame: So, it would be an annual
report to Parliament.
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John Watchman: I think that it would be an
annual report.
There is concern in the system about the time
that it takes for Scottish ministers to approve a
development plan once it has gone through the
process. I think that the ministers took 51 weeks to
approve the submitted Edinburgh and Lothians
structure plan—that is not widely known. There
may be issues, especially as the Edinburgh and
Lothians structure plan is one of the more
slimmed-down documents because of the 40
pages, 40 policies rule. The introduction of an
annual report would allow Parliament to assess
the ministers’ performance in the approval of
development plans and in dealing with called-in
cases. It would make them more accountable to
the Parliament.
The Convener: Thank you for your attendance
and for your helpful evidence. We will consider
that evidence and pursue those points with the
Scottish Executive, especially where there might
be some divergence of views regarding your
interpretation of what is proposed and what the
Executive is proposing. We will pursue those
matters with the ministers when they come before
us.
I suspend the meeting to allow for the
changeover of witnesses.
11:23
Meeting suspended.
11:27
On resuming—
The Convener: I reconvene the meeting and
welcome our second panel of the morning. We are
joined by representatives of the Faculty of
Advocates. Roy Martin QC is the dean of the
faculty and Ailsa Wilson is an advocate. Thank
you for attending the committee and waiting
patiently in the public gallery during our first panel
session.
I will start by asking a general question about
consultation. Do you believe that the Scottish
Executive consulted effectively on its proposals for
the Planning etc (Scotland) Bill? Were you able to
engage in that process and express your views?
Roy Martin QC (Faculty of Advocates): Yes. I
am quite satisfied that the consultation exercise
was adequate and allowed us to say what we had
to say. I thank the committee for allowing the
faculty to appear at this stage of the process also.
Mary Scanlon: Your written submission begins:
“The bill is extremely complex. Drafting appears over
elaborate in comparison with existing legislation.”
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If it is complex and over-elaborate to you, spare a
thought for the rest of the people in Scotland who
have to make sense of it. What are the
implications of the bill’s complexity and overelaborate drafting for its passage and
implementation?
Roy Martin: The over-elaboration arises in two
ways. First, there is over-elaboration of the
legislation, which, as you rightly say, poses a
difficulty not only to you, but to all of us who have
to deal with legislation of this sort. I was interested
to hear the earlier discussion with representatives
of the Law Society about the possibility of a
consolidated version of the legislation as it would
be if the bill were enacted. There is no reason why
somebody could not go through the 1997 act,
having regard to the bill, and rewrite it as it would
read if amended by the bill. That would make
dealing with the legislation easier, but that process
is of course beyond the normal legislative steps.
The legislation and the detail of the bill’s
provisions make a complicated situation.
Secondly, the bill increases the bureaucratic—I
do not mean that pejoratively—steps that must be
taken. For example, it introduces many more
notification procedures whereby people who
intend to start a development have to notify the
planning authority and there are consequences if
they do not. The faculty is anxious that more and
more is being imposed not only on individual
members of the public but on planning authorities.
In many of those circumstances, one might well
stand back and ask whether that extra burden is
really necessary and in the public interest.
11:30
Mary Scanlon: One of the bill’s main objectives
is to make the planning system more inclusive, but
the primary objective is really to make it more
efficient and to enable planning applications to be
processed more timeously. Will that be achievable
under the bill?
Roy Martin: The processing of a planning
application will probably not be much different
from now, but many of the additional steps that will
have to be taken before processing and might be
taken after it give rise to our anxiety that what
planning authorities and individuals will have to do
will be much more intricate. In so far as the bill
addresses the simple determination of a planning
application—although it is not a simple act—it
does not make a material difference to how
determination operates at the moment. All sorts of
things will happen differently beforehand, and all
sorts of things might happen differently afterwards,
but the core determination of a planning
application will not be materially affected.
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Mary Scanlon: Like other witnesses, you have
mentioned that the devil is in the detail of the
regulations. You also say:
“We have not seen evidence that these issues have been
fully thought through.”

I suppose that we do not have all the evidence yet.
I note that paragraph 221 of the financial
memorandum says:
“We … anticipate a modest saving for the Scottish
Executive Planning Division”.

Given that, as you state, there might be many
opportunities for legal challenges, is the
Executive’s modest saving likely to be offset by
huge increases in lawyers’ fees as a result of legal
challenges?
Roy Martin: The heart of several of our
concerns is the manner in which the bill would
take away the right to determine disputes by way
of a public inquiry with cross-examination—I will
not go into the detail of that now, but we would be
happy to assist in that regard. If that is the bill’s
effect and if it were to create a regime that did not
comply with article 6 of the European convention
on human rights, those who had an interest in the
outcome of the procedures that had been affected
might well make legal challenges. I cannot say
that such challenges would be inevitable, because
regulations that we have not yet seen might
address the concerns that the committee and
those of us who operate in planning law will have
to consider, but if we create a legislative regime
that gives rise to a greater likelihood of such
challenges, it is logical that that might have cost
implications.
Mary Scanlon: That is the problem. We are
working with the bill but we do not have the
regulations in front of us, so we have to take steps
forward in blind faith. On the evidence that is in
front of you, what would you say needs to be
corrected or addressed in draft regulations to
reduce the possibility of legal challenges that
would hold up the process, be more costly and
result in the opposite of the bill’s objective?
Roy Martin: There are several critical issues
that could be addressed in regulations. The right
of all parties—including individual objectors and
communities—to a public inquiry on objections to
a local plan has been taken away. On the face of
it, that is a little illogical if the bill’s purpose is to
engage with communities at an earlier stage and
to greater effect, which is a reasonable purpose.
Other issues include the right of the applicant,
when there is an appeal against refusal of
planning permission, to require a hearing before
an appointed person—which is normally a public
inquiry, with evidence being tested—and the
arrangements for review by members of the
planning committee, without some form of hearing,
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of the decisions of planning officers on local
developments. Those are the obvious things that
could be addressed in regulations because it could
be said that there will be an inquiry in
circumstances where there are any fears to be
allayed.
I have identified the most obvious difficulties with
the bill. Ailsa Wilson may want to make some
additional points.
Mary Scanlon: Do you not have faith and
confidence in the new emphasis on upfront
confrontation? I meant to say consultation—that
was a Freudian slip.
Christine Grahame: You were close there.
Mary Scanlon: Are you not confident that
upfront consultation will alleviate the need for
public inquiries?
Roy Martin: It does not matter whether I have
confidence in the process. If it is right to have
confidence in it—it is certainly right to engage the
community as early as possible—there will be
fewer inquiries. All that we say is that, inevitably,
like it or not, there will be situations in which
contested points of view have to be resolved. If we
do not provide a mechanism that is sufficient to do
that, we run the risk that there will be challenges to
the lawfulness of the bill at that stage. If there is a
mechanism that enables people to be engaged as
fully and as early as possible, it is likely that
difficulties will be resolved and there will not need
to be appeals.
Christine Grahame: In your written submission
on both the bill and the white paper, you touch on
a number of areas that would be open to
challenge under the European convention on
human rights. Draft regulations are a huge
problem for the committee. I think that their
substance should be included in bills, but
everything happens in regulations. Do you support
the position of the Law Society that the committee
needs to see the regulations prior to stage 3? You
say that substantial issues will be remedied in
regulations that tweak primary legislation quite
substantially.
Roy Martin: It is not for me to presume to speak
for the committee.
Christine Grahame: I am not asking you to do
that. What is your advice to us?
Roy Martin: My advice, if I may give it, is that at
the moment there is sufficient uncertainty, in the
absence of the draft regulations, to give rise to the
view that there is a potential risk of challenges to
the bill.
Christine Grahame: That was very careful, but I
understood your answer to be yes.
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I want to ask you about upfront consultation. It is
supposed to be more inclusive and efficient, but
there are a few barbed comments about it in your
submission, which is fine by me. You say:
“The pre proposal appears to be resource driven”.

I take it that you are referring to the early
consultation. Given all the other things that you
say about the bill, do you believe that the reasons
for the pre-proposal are resource driven, rather
than part of the general sweep of the bill, which is
to make the process more democratic?
Roy Martin: I ask Ailsa Wilson to answer that
question. She is a member of the Scottish
planning, local government and environmental law
bar group, which was responsible for preparing the
submission.
Christine Grahame: I know Ailsa from many
years ago.
Roy Martin: She may have a better idea of the
answer to your question. However, you are right to
identify what has been said.
Ailsa Wilson (Faculty of Advocates): There is
a feeling in the bar group that much of the process
is driven by the wish to save resources associated
with the cost of running public inquiries. To an
extent, that is reflected in the policy memorandum,
which makes it clear that cost savings are a
consideration in the new legislation. Although the
Faculty of Advocates accepts that that is an
important consideration for Government, it is
essential that it is not the driver and does not
result in important rights and decisions being
compromised.
Christine Grahame: We are told that public
inquiries use up a lot of money and time.
Sometimes they rule against projects that go
ahead anyway, so they can be pointless. As the
bill stands, without any regulations, in which
direction has the balance between making the
system more efficient and making it more inclusive
been tipped?
Roy Martin: If I may pick up on what Ailsa
Wilson said, the resource-driven point is made in
support of the view that there is not a sufficient
justification for the restriction or removal of the
right to a public inquiry. The encouragement of
consultation at an earlier stage might be
complementary to having fewer inquiries later, but
I do not think that it is necessarily resource driven
in the same way. Encouraging consultation at an
early stage, and indeed the way in which the bill
goes about doing that, is generally a good thing.
There is no suggestion that we should not have
consultation and do everything that we can to
resolve issues as early as possible. The resourcedriven issue is concerned with the restriction on
the right to public inquiries at the end of the
process.
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Mr Home Robertson: Mr Martin referred to the
Faculty of Advocates’ anxiety about the loss of
scope for inquiries, hearings and appeals. The
faculty’s submission states:
“The loss of certain parties’ rights to insist on a public
inquiry or hearing … risks the loss of effective scrutiny for
many proposals.”

Later in the submission, concern is expressed
about a new presumption against public inquiries.
Perish the thought that the faculty might be
representing the interests of its members in that
respect. Would you like to take this opportunity to
defend those concerns about the loss of that right?
Roy Martin: I echo what I have already said.
However much one encourages agreement at the
beginning and throughout the process, there will
be competing points of view in some situations
and those positions have to be resolved in a way
that is satisfactory both to the people who are
involved and to the members of the public who are
looking on. Of course, the matter must also be
resolved in a way that complies with the European
convention on human rights. To assist the
committee, we provided a copy of the House of
Lords’ decision on the Alconbury case. Paragraph
46 of their lordships’ speeches makes it clear that
the opportunity to test evidence by crossexamination, which is also mentioned in the
Executive’s code of practice for inquiries, is an
important element of the system’s compliance with
article 6 of the ECHR.
It looks as if the planning system is very much
an administrative process. Many parts of it are
truly administrative and many parts can be dealt
with in an administrative fashion. However, when
there is a difficult and contested case, the
positions of parties with competing civil rights have
to be resolved. Our position is that that can be
done only through a public inquiry. If everyone
participates in a public inquiry, there is the best
hope that everyone will accept the result, even
those who do not get the result that they wanted.
As we highlight in our paper, when a public inquiry
is held, the reporter is obliged to record all the
evidence and to explain why he or she reached
their decision or recommendation. In that way, the
reasons for the decision are exposed to public
scrutiny. That explains the danger that we foresee
if the Parliament limits the right to public inquiries.
Mr Home Robertson: That is helpful. I am sure
that we are grateful for your warning about the line
that was taken by their lordships. You used the
phrase “if everyone participates”. That is the key.
The Executive and the committee are anxious to
get the public engaged in the matter. Concern has
been expressed to us by various people—not
least, the Scottish Society of Directors of Planning,
which gave evidence last week—that the legal,
confrontational and sometimes rather obscure
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approach can be exclusive and can frighten off
public participation. Do you take that point?
11:45
Roy Martin: I can see that there might be a
perception to that effect, although my experience
as a planning advocate, having appeared for all
aspects of issues at a large number of public
inquiries, is that one does everything that one can
not to bring about that result.
It is a matter for the committee to consider, but
the difficulty is that, if it is accepted ultimately that
the only way to resolve disputes is through a sort
of adversarial process, the consequence might be
that some feel that that is too confrontational. That
is not to say that we do not do everything that we
can procedurally to minimise both the perception
and the actuality. However, I regret to say that the
faculty envisages competing points of view being
resolved through an adversarial process. Ailsa
Wilson might like to add something about trying to
minimise the risk of confrontation.
Ailsa Wilson: In the years in which I have been
involved in planning inquiries, both as a solicitor
and as a member of the faculty, I have acted not
only for developers but, on many occasions, for
planning authorities and third-party groups that
were objecting to proposed developments. The
third-party groups for which I acted were as
anxious as other parties to be represented in an
inquiry forum and to have other parties forensically
cross-examined. It was important for their ultimate
acceptance of any decision that they were able to
participate in that process.
Mr Home Robertson: Obviously, I must defer to
our witnesses’ experience on this issue. However,
having sat in on various inquiries on my own
patch, my view is that the process can seem
obscure and exclusive to ordinary punters. We
heard from the Law Society of Scotland that an
inquiry is a good way of getting to the heart of an
issue, but it can also be a good way of obscuring
an issue if a clever lawyer who has been well
briefed goes all round the issue in a way that
frightens off ordinary members of the public who
do not have access to the support that the lawyer
has. Those who can afford to brief first-class
advocates can be in an overwhelmingly powerful
position in an inquiry forum.
Ailsa Wilson: The Executive might also
consider resourcing third-party groups—I think that
Frances McChlery touched on this in one of her
responses earlier—so that they are well informed
and able to get proper representation to participate
in inquiries in the way that they would prefer.
Occasionally, a group wants its own day in court
and to be the one asking the questions. However,
in the main, third parties who are opposed to a
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development want to participate effectively in an
inquiry process.
On the point about the obscure nature of
discussions in inquiries, because of environmental
legislation and other regulatory areas, the
discussion in planning inquiries and the decisionmaking regime in planning is often about very
technical matters. Detailed lines of crossexamination will be followed by the reporter who,
at the end of the day, must either make a
recommendation to Scottish ministers or make his
or her own decision. That might not be understood
by members of the public who have not seen all
the papers that relate to the detailed line of crossexamination.
There might be obscurity because lawyers are
just indulging in games—that might be what Mr
Home Robertson was suggesting—but my
experience is that reporters these days are clear
that that is not a permissible approach by those
engaging in inquiries. There have been dramatic
changes in inquiry procedure rules and the
approach of reporters over the past five years. I
think that Mr Home Robertson would gain a
different impression from a modern-day inquiry
compared with one of five years ago.
Mr Home Robertson: My final question on this
area is why the faculty considers that a local public
inquiry is more appropriate than a less formal
hearing that might be more user-friendly and
inclusive.
Roy Martin: Again, that view is based on
experience of judicial authorities, which is that if
somebody must take hard decisions, a public
inquiry and an adversarial approach in which each
party can put up its case and examine and crossexamine witnesses is ultimately the only way to
safeguard the result in terms of the treatment of
the parties’ civil rights. One of the papers that we
provided to the committee refers to the English
Court of Appeal case of Dyason, in which that
point was made. There was a challenge to a
decision made in a hearing that was conducted
informally. I emphasise that that does not mean
that a hearing is in principle inappropriate or that it
should not happen in as many cases as possible. I
suspect that this is based on many years of legal
experience, but we have to provide for the hard
cases in which such arrangements will simply not
satisfy people’s needs for a robust result in cases
that everyone wants to challenge or in which
everyone wants to have their point of view heard
before the decision is taken.
Patrick Harvie: Do you agree that the
aspirations for a less formal consultation and
engagement process, in which the potential for
conflict is minimised and which, perhaps, might
involve even fewer inquiries, will not be best
achieved by removing people’s rights? That will
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simply increase feelings of frustration with and
alienation from the system. Achieving the type of
engagement with the entire planning process that
the Executive wants is entirely compatible with
retaining people’s rights, if they feel that they need
them, at the other end of the system.
Roy Martin: Absolutely.
Patrick Harvie: Thank you.
Ms White: I do not think that I will be too long.
John Home Robertson has asked some of the
questions that I wanted to ask, and the Law
Society has already answered some of them. I am
interested in the ECHR implications of the appeals
process. I am also interested in what is known as
the sifting process, which we call the screening
process—both have the same meaning.
My experience of public inquiries has been
different from John Home Robertson’s. I found the
reporter very helpful, and people were most
impressed by the process—they got more
information from an inquiry than they would have
got from a hearing. That is what it is all about—
fairness and transparency for everyone.
Perhaps you already said this to John Home
Robertson, but I want you to elaborate on why
public inquiries are essential. There are not as
many public inquiries as there are hearings. Am I
right in saying that the basic idea is that the bill
must enshrine public inquiries, perhaps as a last
chance for people? Patrick Harvie talked about the
risk of rights being taken away. Why do you feel
that ECHR compliance is so important in
connection with sifting and people’s right to a
public inquiry?
Roy Martin: In the context of the ECHR, the
point is that people have a right to a public
inquiry—they do not have to ask for it. The right to
a public inquiry is important because it has been
said that it forms an essential part of the chain of
legal steps that satisfy article 6 of the convention.
A reporter is essentially—if not technically—
independent of ministers and exercises functions
impartially. If you take away the right of access to
a reporter, the opportunity for parties to test each
other’s evidence in public and the need for the
reporter to issue a reasoned decision, you run the
risk of leaving a system that would not comply with
article 6—at least on the face of the law as it
exists.
In the context of the inquiry into the strategic
development plan or the local development plan, it
is particularly surprising to find that the reporter, or
the person appointed, is free to make his or her
own decision about the procedure to be adopted.
Under current legislation, any objector has the
right to require an inquiry into a local plan—that
applies even to an individual who objects on a
very straightforward basis. No formality is
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required. That local interest can bring about a local
inquiry into an objection. If one is trying to
encourage earlier participation and earlier
resolution of issues, it seems a little odd that that
procedure is being taken away.
Euan Robson: Can we discuss the scheme of
delegation? I believe that you heard the earlier
exchanges. Is the difficulty caused by the fact that
the officer is employed in an organisation led by
councillors to whom that officer is therefore
accountable? Those councillors will make a
decision on any case that is referred to them. Is
that the main concern?
Roy Martin: I do not think that that is the main
concern, but it is certainly a significant concern.
The planning authority is and will remain a single
statutory body consisting of members and
planning officers. Therefore, people would seek a
review of a decision by the body that made the
decision in the first place. At a legal level, that
causes anxiety, because the officer is simply an
employee of the planning authority. At a more
functional level, the relationship between planning
officers and members often makes it difficult for
members to be able to review the decision of an
officer without, quite reasonably, being influenced
by what they already know about what has
occurred in the authority. I have never had any
direct relationship with planning authorities, but I
have heard about that at inquiries.
One is familiar with planning officers presenting
a report to committee and making a
recommendation to grant or refuse planning
permission. The members act on that
recommendation: they either accept it or they
reject it. That is the end of the planning authority’s
role—the work is done through a combination of
the efforts of the officer and the members. The
mechanism in the bill would bring about a different
relationship. I am perhaps not the person to ask,
as I do not have direct knowledge of a planning
authority, but I can see that that would be difficult.
Euan Robson: You say that the bill would bring
about a different relationship, but in effect the
relationship will be fairly similar. Officers will
explain to members why they have come to a
particular conclusion and the members will sit in
judgment on that. That happens all the time. I do
not see any difference in the process. There might
be some difference in members’ relationship with
officers, but surely not in the process.
Roy Martin: Characterised in that way, you are
quite right—the relationship will be very similar.
The problem is that the mechanism in the bill
would be used to take away the right of appeal to
the Scottish ministers. That is the critical problem.
The creation of a two-stage process within the
authority would not give rise to a difficulty if there
was then a right of appeal. Whether that would be
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administratively efficient is a separate matter.
Ultimately, it is the absence of the right of appeal
to the Scottish ministers that is the critical
difficulty.

We are talking simply about the right to that
scrutiny; if parties agree to a different procedure—
which they are perfectly free to do—these issues
do not arise.

Euan Robson: The employment aspect and the
relationship between the officer and the members
are, in your view, subsidiary to the main point,
which is the repeal of the right to be heard in
certain cases. You mention that 30 per cent of
decisions taken to appeal are overturned. There is
no intuitive reason why 30 per cent of decisions
might not continue to be overturned.

Euan Robson: You have expressed concern
about large developments becoming local
developments—in other words, developments that
dodge the inspection process by being redefined.
Other than a contention, is there any evidence that
leads you to suspect that that behaviour would
occasionally be seen or even become the norm
among local authorities?

Roy Martin: That may well be the case.
However, that is not the point. The issue is the
process by which the decision might be overturned
and the ability of all to participate in that process in
the way that we have been discussing.

Roy Martin: Are you asking whether, if some
sort of numerical threshold is provided for the
difference between a local and a major
development, the individual in question will, at the
point of the threshold, and whichever way
happens to suit him—

Euan Robson: Clearly, we do not have the
regulations yet. The main point is well made and
quite appreciated. In the arrangements under
which councils currently operate, is there any way
of satisfying ECHR considerations? Can you
envisage a way in which Chinese walls—or any
other edifice, for that matter—could be constructed
that would satisfy those considerations?
Roy Martin: If we are talking about the
satisfaction of ECHR principles, let us consider the
decision of the House of Lords in Alconbury. The
mechanism was as follows. A decision, which is
essentially administrative, is made by the
secretary of state—it being an English case. A
reporter—or an inspector in England—who is an
independent person who hears and sifts the
evidence and produces a report, is introduced. A
decision is then made, either by the reporter or by
the minister, and there is then a right of review in
the courts. It is possible to imagine a model in
which a local authority could review its own
decision by appointing an independent reporter to
do that—that would be similar to the existing
mechanism for planning appeals. That approach
has not been as thoroughly researched as it might
have been, but such a mechanism could be ECHR
compliant, even if there was no appeal to the
Scottish ministers.
Euan Robson: Let us say that the parties
consented to a process and in effect agreed that
there would be no appeal beyond it. That would be
one mechanism. However, some local authorities
operate what is called a scrutiny committee, where
decisions that are taken are subject to scrutiny.
Might a development in that area suffice?
12:00
Roy Martin: Again, I hesitate to give definitive
advice, but I think not, if the process did not have
the equivalent of an inquiry in which the issues
could be tested if somebody were to demand that.

Euan Robson: Yes. Is your view theoretical or
based on evidence of past behaviour?
Roy Martin: It is theoretical, in the sense that
we have not had a mechanism such as this;
therefore, I do not have empirical evidence. My
view is, however, based on my experience of
human nature over the years. I speak as a lawyer.
I regret to say that, if a potential barrier is
created—not only in planning, but in income tax or
whatever else—those who are at the margin will
tend to act in their own interests rather than in the
spirit of what was intended. I feel that such action
would be likely in planning, and I support what the
Law Society said. That is why the thresholds and
regulations will be difficult to devise and important
for the committee to scrutinise. A simple numerical
threshold may not be the way to go, as it is easy to
envisage people manipulating the process. There
may be other ways of doing it that achieve the
objective in a far better way.
The Convener: In your written evidence,
express concern that enforcement notices
result in the potential for duplication in
decision-making process. Can you expand a
on what you mean by that?

you
will
the
little

Roy Martin: Ailsa Wilson will deal with that
point.
Ailsa Wilson: Under the existing legislation, one
of the grounds for appeal against enforcement
proceedings is that planning permission should be
granted for the unauthorised development. The
proposal is that that right of appeal be removed.
Consequently, although the enforcement notice
might be appealed against, if planning permission
was being sought to legitimise the operations on
the ground, an application would have to be made
for planning permission. There would then be two
separate processes running at the same time: the
enforcement notice process and the new planning
application, seeking retrospective planning
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permission. In the faculty’s view, that goes against
the desire to introduce efficiency and seems to
take away quite an efficient mechanism that works
at the moment.
The Convener: It perhaps works for the
developer, but it is questionable whether it works
for the community. Is this not an opportunity for us
to encourage developers to be up front?
Sometimes, especially in relation to a
development that a developer is aware that a
community might not want near it, such as an
opencast mine or a landfill site, the developer will
apply for planning consent for much less than they
actually want. The developer will then say, “We
had to do this work in this area anyway,” and will
apply for retrospective planning permission.
Communities then feel alienated, angry and
abused. Perhaps telling developers to be up front,
to engage with communities and to be honest
about their needs will lead to a much more
transparent system that everyone can have
confidence in.
Ailsa Wilson: You said that communities felt let
down when a developer applied for permission
retrospectively and sought to authorise a
development. That will still happen. The suggested
procedure retains the possibility of applying for
permission
and
having
an
authorised
development. The difference is that that involves a
separate process from the enforcement notice
process. Third parties can participate in
enforcement appeals; they are not excluded from
that. If a planning authority refused an application
for retrospective planning permission, the
developer would end up at an appeal in any event,
depending on how a development were
categorised.
We would end up with two inquiries: one on
enforcement and one on an application. Those of
us who work with the public, third parties and
planning authorities regularly are well aware that
the more the public must attend different hearings
and inquiries, the more confused and frustrated
they become.
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when an enforcement notice had been served
would be a separate issue. Our point is that no
such limitation appears to be proposed. The
change is simply procedural and will in substance
make no difference, other than to duplicate
applications. I do not want you to think that the
faculty is not sympathetic to your point, but the fact
is that what the bill seeks to do does not address
it.
The Convener: You suggest that, if what was
described is the intention behind the Executive’s
proposal, the bill will not achieve it.
Roy Martin: That is right—if that is the
objective.
The Convener: If that is the objective, what
should the Executive do to prevent that abuse and
to achieve more transparency when decisions are
made about developments?
Roy Martin: That is a significant question that
raises political issues on which the faculty would
not want to comment. However, I suggest that,
procedurally, a prohibition is conceivable on
applying for planning permission for a period if an
enforcement notice has been served. The issue is
political and I do not want to express a view on it.
All that I can say is that there might be ways to
achieve that objective procedurally.
Ms White: I have a brief question on public
inquiries. Most of the objections that we hear
about—for example, constituents may approach
us—arise because local authorities have proposed
development plans for their own land. That is a
major concern—the issue is not just about
developers. Would removing the right to a public
inquiry when a local authority is involved be much
more detrimental to people’s involvement in the
planning system that we are trying to create? Is
that a major area in which the right must stay?

The Convener: Surely developers would not
end up in this bureaucratic mire if they applied for
retrospective planning consent only in exceptional
cases. Unfortunately, my experience is that they
do not apply for such consent only in such cases
and that the practice is more common. Perhaps
the proposals will create a disincentive to abuse
the system in that way.

Roy Martin: The faculty has been open about
that and the point has been acknowledged
elsewhere. Local authorities as local planning
authorities have given planning permission for
developments on land that they own or have some
other interest in, which we must accept has given
rise to concern, particularly when local objections
have been expressed. One general point that we
made in initial discussions and in our response to
the white paper was that something should be
done to address that, perhaps by means of a more
easily triggered call-in of such applications when—
and only when—objections were expressed.

Roy Martin: You have identified a perfectly
reasonable concern. Our point is that what we are
discussing does not address that concern; it
simply introduces two processes to deal with the
problem, instead of having a single combined
process. Imposing a further limitation on the right
to apply for retrospective planning permission

As you suggested, the removal of the right to
appeal will only increase concerns. That is not an
exclusive category in which there is any difference
to the principle of whether or not the right to an
inquiry should be available. However, if we are
trying—as we all should—to address public
concern or a lack of public confidence, we must
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acknowledge that planning authorities authorising
development in which they have an interest is a
concern. The bill certainly ought not to do
something that is likely to increase that concern.
The Convener: The committee has concluded
its questions, which were based on your written
evidence. However, we might not have raised
issues that you wanted to put on the record, so I
give you the opportunity to make further
comments.
Roy Martin: I will make one point about thirdparty rights of appeal, which have been discussed.
I will not take up much time. The issue is
contentious. There are various ways to give thirdparty rights of appeal when a planning authority
has granted planning permission and an objector
wishes to appeal against that. Rights could be
given generally to any individual who has objected
or to community groups, as was discussed, such
as community councils or groups that have been
established in ways that are similar to those in the
legislation that provides the community right to
buy. Alternatively, rights could be given in
specified circumstances, which might be when
permission for a development had been granted
against a development plan as acknowledged or
when a planning authority has granted permission
for a development on its own land.
All those alternative mechanisms raise political
issues that I do not want to go into. However, as
the faculty responded earlier, ultimately, the
political issues will take account of economic
consequences. It is clear that a third-party right
would be of great advantage to individuals and
community groups and it is normally discussed in
such terms. However, it must be remembered that,
if such a right were available to individuals,
commercial competitors of the party that obtained
planning permission might well exercise the
right—that would depend on its limitations. The
risk of that would be that the right would not
benefit those whom it was truly intended to benefit
and that it would create an economic
consequence and more, rather than less,
contention in the planning system.
The Convener: Thank you for attending the
meeting.
I suspend the meeting briefly to allow the
witnesses to change over.
12:12
Meeting suspended.
12:15
On resuming—
The Convener: I welcome the final panel, which
represents several bodies: John Thomson,
director of strategy and operations west, and Mark
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Wrightham, national strategy officer, Scottish
Natural Heritage; Cheryl Black, customer service
director, Scottish Water; Neil Deasley, principal
policy officer, planning and environmental
assessment, Scottish Environment Protection
Agency; Paul Lewis, director of competitive place,
Scottish Enterprise; and Allan Rae, manager of
competitive place, Scottish Enterprise Grampian.
I thank the witnesses for attending the
committee. Do you believe that your organisations
were effectively consulted and that your views
were taken into account during the Executive’s
consultation on the bill?
John Thomson (Scottish Natural Heritage):
Yes.
The Convener: All the witnesses seem to be
indicating that they are happy with the process.
Paul Lewis (Scottish Enterprise): Yes: with
the bill, with the white paper and with previous
consultations on modernising the planning system
over the past several years.
The Convener: Thank you.
Patrick Harvie: We started with some nice
quick questions with nice quick answers. What
work are you doing to anticipate the next NPF
process? How do you see your priorities aligning
with the next and future framework processes?
John Thomson: With the next NPF, the answer
is not a lot, because its preparation is some way
away. We put much thought into the content of the
framework when the first one was prepared, but
not all that we would have liked to be in it
appeared in the final version. We have a certain
amount of capital from that exercise to utilise in
the future. One area we have considered is the
role that the framework might play in future energy
development—there
are
many
strategic
development issues in Scotland. We believe that
the NPF will play a part in guiding that process
and in identifying some key infrastructural
requirements for future energy policy.
Cheryl Black (Scottish Water): From Scottish
Water’s point of view, we are keen to be involved
in the national planning framework so as to avoid
certain development constraint issues that we
have experienced over the past four years. One of
our concerns about being effectively engaged
centres on the misalignment between the timing of
our regulatory investment periods and the NPF.
Our investment cycles run for four years. It is not
possible for us to commit to funding beyond that
time. We are anxious to understand how our
investment cycle can be properly aligned with the
NPF cycle.
Neil
Deasley
(Scottish
Environment
Protection Agency): From SEPA’s perspective,
our work to date is similar to that of Scottish
Natural Heritage: it is still early doors.
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We worked closely with the Executive on parts
of NPF 1, particularly on strategic waste
management priorities, to try to align the national
waste plan with some kind of spatial dimension
through the national planning framework. Those
are the sorts of matters on which we envisage
there being some close working and our having
some influence.
You asked about aligning our priorities with the
NPF. I guess that we would like that to happen
with the national waste plan and the targets that it
sets. Also, as I mentioned in our written
submission, we wish the national planning
framework to become a driver for sustainable
development and to align with the actions,
recommendations and policies that are set out in
the sustainable development strategy. Moreover,
we need to gear Scotland up to deal with climate
change and take forward the planning-related
elements of the future Scottish climate change
programme.
Paul Lewis: Like SEPA, Scottish Enterprise was
involved in NPF 1 and has aligned its development
priorities with the main economic development
zones that were identified in it.
On planning for NPF 2, Scottish Enterprise’s
strategy “A Smart, Successful Scotland” and the
“Framework for Economic Development in
Scotland” have recently been updated. Both place
a much greater emphasis on the spatial aspects of
economic development and on the key
dependencies that deliver economic change,
particularly transportation and other infrastructure.
We are examining our investments in light of the
updated strategies. In particular, we have already
established a drive to have a greater national
impact and to plan our activities to reflect more on
the metropolitan opportunities in Scotland.
Patrick Harvie: How do the witnesses envisage
that their agencies will influence decisions about
the developments that should be included in the
national planning framework? If, for example,
there was a need for a nuclear waste facility, what
influence would their agencies have, or hope to
have, in determining whether that proposal would
be in the national planning framework?
John Thomson: Scottish Natural Heritage
would certainly hope to be consulted on the future
NPF. One concern that we have is that the bill
does not formally require that we be consulted as
part of that preparation. We have already talked
about the consultation on the bill. We have been
involved in the past, but we would like that
involvement to be formalised in statute.
Cheryl Black: Scottish Water would like to be
engaged in the process early to ensure that we
understand how the requirements of the national
planning framework mesh with any other
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European or local environmental legislative
requirements that have been placed on us, so that
we do not end up trying to balance conflicting
needs and so that we ensure that those matters
are considered much earlier in the process.
Neil Deasley: SEPA has a similar desire to be
engaged in the process early. As we have said in
our
written
submission,
the
consultation
arrangements on the national planning framework
should be enshrined in legislation to make them
clearer and more specific. Providing the Executive
with information about Scotland’s environment that
can go into the national planning framework is one
of our big areas of work. It was part and parcel of
our engagement with NPF 1, particularly on waste,
as I explained. We consider ourselves to have an
informing as well as an influencing role, in that we
provide the right level of information to inform
decisions on the national planning framework.
Allan Rae (Scottish Enterprise Grampian):
Scottish Enterprise welcomes the enhanced role
that is envisaged for the national planning
framework, and would like to be a statutory
consultee. We would welcome the opportunity to
feed into the process our view of what is important
for future economic development in Scotland. I am
thinking of the major infrastructure requirements
that we want to see moving forward, for example
in transport. We would welcome the opportunity to
become more involved.
Patrick Harvie: I have a question on the NPF
approval process. There will be consultation in
which your agencies will be involved—one way or
another. The Executive will then lay the NPF
before the Parliament, after which there will be a
40-day period when we can make a response,
which the Executive will have to take into account.
What is the right balance between the need for
us to get the thing done—to get the framework in
place so that people know what is what—and the
need to have enough time to take evidence from
your and other organisations as part of our
detailed scrutiny? Is 40 days long enough to do
that effectively, or is the need for speed the more
important consideration?
Cheryl Black: As Scottish Water is usually busy
dealing with many important issues, more time
would be beneficial for us. It would ensure that we
could consider the framework properly and
contribute fully to the scrutiny process. If sufficient
time is not allowed, the NPF will not be as
workable as would otherwise be the case. The
balance ought to be in favour of a little more time.
Neil Deasley: Invariably, an informed decision is
better than one that is arrived at speedily.
However, we have to balance the need to get the
right level of information to inform the decision with
the need to make decisions quickly on the
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development that Scotland needs to take place.
Different views will be expressed on how we can
do that. We heard the lawyers talking about some
sort of examination process, which they think
would help to tease out the issues. I think that it
was the RTPIS submission that included a
proposal for a type of commission. There are
different ways in which we could achieve that type
of engagement. Although whether 40 days is
enough may not be for us to determine, the
principle of having an informed debate on the NPF
will be a crucial element of its success.
Paul Lewis: I agree. I am not competent to
comment on whether 40 days is long enough.
However, I hope that the process prior to the NPF
being submitted to the committee will be robust.
That would allow the full and robust debate that is
needed before the framework is agreed to. The
need for speed, which is also important, can be
taken into account in the process. In that way, we
will have a framework that we can start to align our
investments around. We achieve impact only by
investing.
Mark Wrightham (Scottish Natural Heritage):
We would probably agree with that. The critical
point for us is that adequate consultation must be
built into the process, one way or another.
Certainly, we are most concerned to see that
element being carried through.
Patrick Harvie: I have one last question for
SEPA. You have given us your view that the NPF
should be subject to the same sustainable
development duty that applies to other bill
provisions, such as development plans. I have
made it clear that I am sympathetic to that view.
What would your response be to people who say
that “sustainable development” is a vague and
woolly term that is difficult to define and hard to
enforce? What is the real value of including that
term in the bill?
Neil Deasley: I think that SEPA has made it
clear that we think it is more difficult to impose a
duty to contribute to sustainable development at
the very detailed level of individual planning
applications, but we see no reason why such a
duty should not be applied at the level of the
national planning framework, for example.
I have two points to make on the subject. First,
proposed new section 25 states that decisions will
be made in accordance with the development plan
or, if they are national developments, in
accordance with the national planning framework.
Given that all the decisions that will be taken will
be based on those two strategic documents, it
does not make much sense for the higher level
document not to include the duty to work towards
sustainable development that is included in the
lower level document.
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Secondly, planning has a significant role to play
in the delivery of sustainable development. It can
bring together many strategic-level policy
priorities, particularly the climate change
programme and the sustainable development
strategy. It is important that they have a spatial
element to them. We can try to ensure that by
ensuring that the national planning framework also
has a duty to contribute to sustainable
development.
Christine Grahame: I have a brief point on
statutory consultees. I take it that we would have
to consider amending new section 3A(8) of the
Town and Country Planning (Scotland) Act 1997.
As it stands, that sub-section states:
“The Scottish Ministers are to consult such persons or
bodies as they consider appropriate”.

However, I think that we ought to include a list of
named statutory consultees and then add a
reference to “such other persons or bodies” at the
end. That would be much clearer all round.
12:30
Mary Scanlon: I thank Neil Deasley from SEPA
for sending us his helpful written submission.
Some of my questions on development
planning, which is covered by part 2 of the bill,
may already have been answered, but I would like
to talk about the new duty to co-operate.
Proposed new section 9(5) of the 1997 act
states:
“It is the duty of a key agency to co-operate with the
strategic development planning authority in the compilation
of the authority’s main issues report.”

Proposed new section 10(9) states:
“It is the duty of a key agency to co-operate with the
strategic development planning authority in the preparation
of the authority’s proposed strategic development plan.”

The committee has taken a considerable amount
of oral and written evidence at the pre-legislative
stage and at stage 1 and, although I am trying to
be polite, I am afraid that when it comes to cooperation, Scottish Water has not ranked very
highly. Will Cheryl Black tell the committee
whether in relation to the development planning
process and the national planning framework,
Scottish Water will be more co-operative in future
than it has been in the past? Will the bill change
your stance? Will you take a more co-operative, or
perhaps I should say a co-operative, stance?
Cheryl Black: First of all, we certainly have not
intended to be unco-operative. If that is the
impression that people have got, I suspect that it is
more because of a failure of process than because
of a stance that we have taken. We certainly wish
to be co-operative, and we understand the key


165

3005

1 FEBRUARY 2006

role that we play in planning. We have created a
new department specifically to deal with such
issues, and we are keen to understand what part
we have to play in the process. Other than
assuring you of our commitment, I am not sure
what more I can say. There are dedicated
resources to deal with planning and, as we
understand more about our obligations, we will
refine the group involved to ensure that the skills
and resources are there. The will to co-operate is
certainly there, because we understand that if we
do not co-operate it will be much more difficult for
us to get what we need out of the planning system
at the other end—planning permission for the
developments that we are involved in.
Mary Scanlon: I do not wish to labour the point,
but community councils, developers, planners and
academics have asked various questions about
Scottish Water, and in Parliament there have been
oral and written questions and debates about
Scottish Water’s lack of co-operation in affordable
housing initiatives. You are now putting more
resources into that area. Do you recognise that
you have not co-operated fully in the past and that
there must be a greater will to do so, given the
duty in the bill?
Cheryl Black: I accept what you say. From 1
April, we will be obliged to produce a report that
shows the capacity for connection to our network
around the country. That will be a great step
forward in providing information to individuals and
local authorities about the issues that they might
face in connecting to the network. A number of
issues are involved. However, to be fair to Scottish
Water, if we have appeared to be unco-operative,
it is simply because our legislative environment
has not allowed us to give customers what they
require. We simply have not had the funding to
provide capacity for individuals or developers who
want to connect to our network, not through any
desire on our part to be unhelpful but because of
the framework within which we work. From April
2006, funding has been made available to relieve
some of the constraints that have led to the
frustration, or the perception of non-co-operation,
that you have described, and there will be a way
through that.
Mary Scanlon: It is certainly not a perception; it
is the reality. We have heard about it too often.
In response to Patrick Harvie, you mentioned
your four-year funding and investment plans. I
open up this question to all panel members. In the
light of the bill, will you align your investment plans
with local development plans to ensure that there
are no development constraints such as those that
we have seen with Scottish Water? Perhaps you
are doing that already.
Cheryl Black: It is not within Scottish Water’s
gift to change the four-year cycle. That would need
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to be done through discussion between the
Executive and the economic regulator. We can be
involved in the planning process to ensure that we
understand and plan for future needs, but we
cannot promise investment outwith the four-year
period.
Mary Scanlon: Given that you have a four-year
funding cycle and local authorities have five-year
development plans, surely there must be
considerably more co-operation to allow the
authorities to implement their development plans.
The four-year cycle cannot be an obstacle for local
authorities in implementing their plans. There must
be some alignment—if only 80 per cent.
Cheryl Black: We will try to align our planning
as much as we can. I just want to be clear that the
mismatch exists. Our investment is for the fouryear period. We can plan ahead, but we cannot
commit funding outwith the period. It is important
to point out that connection to the Scottish Water
network relies on investment not only from
Scottish Water but from developers, subject to the
arrangements for making a reasonable cost
contribution. Of course we will work with local
authorities, but the mismatch exists.
Mary Scanlon: I do not want to labour the point
but, given that local authorities have a five-year
plan, which is set out in legislation, surely it would
not be beyond Scottish Water to align its spending
and to change to a five-year cycle in order to be
co-operative—and to be seen to be co-operative.
Cheryl Black: It is not within our gift to change
the four-year cycle. We can raise the matter with
our regulator and the Scottish Executive—indeed
we have already done so.
Mary Scanlon: This question is for all panel
members. Various people have told us that there
should be some form of sanction or remedy
against key agencies that fail to meet the
commitments that are made during the drafting of
the development plan. Is that reasonable?
Paul Lewis: It is difficult to know what form of
sanction you have in mind. It is in the interests of
every agency represented on the panel to
participate fully and actively in the creation of the
national
planning
framework,
strategic
development plans and local development plans.
Agencies such as Scottish Enterprise already
participate in community planning through local
economic forums. I cannot see why an agency
would wish not to participate. I do not know what
would be an appropriate form of sanction.
John Thomson: In practice, this is not a big
issue for SNH, in that we do not fund infrastructure
investment in the way that Scottish Water or
Scottish Enterprise might do. I am sure that we
would wish to be actively engaged in promoting
proposals in development plans that reflected our
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interests anyway. The dilemma for a national body
such as ours—and perhaps for others represented
here—is that our priorities are set by the Executive
to a large extent. Therefore, our capacity to
engage in the implementation of local
development plans might be constrained by the
fact that ministers have set other priorities for us,
which, inevitably, would have first call on our
resources. What is available to do other things to
reflect local priorities would depend on the overall
scale of resources.
Neil Deasley: SEPA is in a similar situation to
SNH, in that it is not an investment agency as
such. The committee has referred to a culture
change in the planning process. SEPA is
embracing that culture change in how it deals with
the process. We recognise the value that
influencing the planning system can have in
achieving our environmental outcomes. To that
effect, over the past several years we have begun
to put resources into the engagement process.
Resources have been increased and certain parts
of the planning process have been prioritised
within the agency in a way that local authorities
will find useful. SEPA’s investment role may not be
the same as, say, Scottish Water’s, but it is
investing in the future and improving its
engagement with the planning process. I admit
that there is a way to go, but we are actively
pursuing change.
Mary Scanlon: Apart from the external
influences mentioned by John Thomson, do SNH
and Scottish Enterprise have in place internal
procedures to enable them to co-operate
effectively with the development plan process?
John Thomson: SNH actively engages in the
development plan process, which has been a
priority since SNH’s establishment. The changes
are not a major challenge for us, other than in the
broad sense that our resources are under
increasing pressure from several different
directions. Therefore, although we welcome the
strategic environmental assessment process very
much, it makes another call on resources, and
there is always competition for resources within
the organisation. Nevertheless, we are pretty well
geared up to make the inputs to the planning
process that are sought.
Allan Rae: Scottish Enterprise has procedures
in place. We already engage in the development
planning process across Scotland. For example,
our local office was involved in the Clyde Valley
structural plan and in Grampian and Aberdeen we
have focused on positively influencing the
structural and local planning processes to ensure
that our objectives are delivered locally. We have
the processes in place to cope with the bill’s
proposals.
Mr Home Robertson: I want to move on from
development
planning
to
development
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management. We have established that there is a
powerful case for the key agencies to be actively
involved in the preparation of plans, which we
would like to assume carries with it an obligation to
assist in the implementation of those plans—both
for national and local developments. We must then
hope that, having signed up to a plan, the
regulatory key bodies will resist the temptation to
have several bites at the cherry by objecting again
at that stage. More important, if the investment
bodies sign up to a plan, they must play their part
in delivering the infrastructure to ensure that the
plan can be implemented. Have the witnesses any
thoughts on that?
Cheryl Black: As one of the main investors,
Scottish Water welcomes the prioritisation of
strategic investment in the national plan. However,
one of the main challenges arises with
implementation at the local level, where there is
often less acceptance of the need for strategic
planning. For example, if Scottish Water must
invest in a new sewage treatment plant in a
particular area, there can be less acceptance that
it is a good development at local level. Other
provisions in the legislation, such as those on bad
neighbours,
allow
people
to
prevent
implementation.
We hope that greater understanding at local
level of the national and strategic need for
investment is one thing that will emerge from the
bill. That should smooth the way, because we
often find that local dissatisfaction with our plans
for investment prevents us from going ahead with
plans, or at least can delay them for a substantial
time, thus delaying the benefit to the greater
community. We hope that there will be clearer
understanding at local level of why something is
prioritised at national level.
12:45
Mr Home Robertson: I want to come back to
Scottish Water, but perhaps representatives of
some of the other agencies would like to pick up
on that point too.
Paul Lewis: Mine is another agency that invests
in development. For the committee’s benefit, I
think that it is important to distinguish between the
type of investment that Scottish Enterprise will
make and that of an agency such as Scottish
Water. We are not a statutory infrastructure
investment agency; we invest in discrete economic
development projects that will make an impact in
Scotland. However, as I said in response to
Patrick Harvie’s first question, on aligning our
investment, we have already established our
investment priorities in line with the national
planning framework, as we do with the strategic
development plans that exist in Glasgow, in Clyde
Valley and elsewhere. We expect to do the same
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with the new strategic development plans and
national planning framework and to see those
priorities reflected in local plans.
As far as development management is
concerned, our main contribution is often as a
promoter or developer of individual schemes. We
have much greater exposure to the planning and
development management process as a
participant in that process than as an adviser to it.
Euan Robson: You mentioned aligning your
plans with the national planning framework and
strategic development plans, but what about areas
that lie outwith strategic development plans? You
did not mention that you might align your priorities
with those areas as well.
Paul Lewis: I thought that I had mentioned local
development plans as well. Clearly, one would
hope that there would be a flow from national
priorities through into a strategic, city region
approach, which would in turn be reflected in local
development plans.
Euan Robson: Thank you. It is useful to
emphasise that point. I am sorry if I misunderstood
you.
John Thomson: Perhaps I could respond to the
challenge that Mr Home Robertson posed to the
regulatory authorities. One of the reasons why we
have always emphasised the importance of
contributing to development planning at an early
stage is that we hope that if we can flag up
significant natural heritage interests at that stage,
the plans will take those interests into account and
accommodate them. If the plans are right, we
hope that there will not be too many occasions
when we become objectors to individual
proposals, as long as they conform to the plan.
There could be a slightly bigger problem at the
level of the national planning framework, because
that will inevitably be rather a broad-brush
exercise. We have certain statutory obligations,
some of which reflect the Government’s
obligations under European directives, that we
have to discharge. Although it may be possible to
identify a certain piece of infrastructure as being
necessary in the national interest, from a natural
heritage standpoint there may be real issues about
exactly how that translates into a specific project.
For example, it might be necessary to improve a
road along one stretch of the network, but the
exact alignment and construction of that road
might be a significant factor in determining
whether the project is acceptable from a natural
heritage point of view.
Although we hope that, through engagement
upstream in the national planning framework and
the development planning system, we can
minimise the occasions when there are conflicts
between those development objectives and
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environmental objectives, we cannot guarantee
that that will always be the case. However, we will
always do our best to find a way around any
problem.
Mr Home Robertson: I was afraid that
somebody might say that. We may need to reflect
on that further.
I return to Scottish Water. I do not want to be too
hard on Cheryl Black, because we have all had
experience of excellent help from her on
constituency casework and customer relations,
and it is a bit unfair that she must face the music
on an issue on which Scottish Water is in a rather
controversial position.
Christine Grahame: He is building up to a
question.
Mr Home Robertson: I am sorry, but from time
to time it has been put to individual members that
Scottish Water has not engaged with planners at
local or national level on important developments.
If there is an empty chair at meetings, it is difficult
to take forward plans. Do you recognise that
scenario?
Cheryl Black: No. I am disappointed to hear
that; it is certainly not our intention to operate in
that way. If that is the case, perhaps we have
more work to do than I thought to change the
situation. As I said, we have created a dedicated
department to fulfil that role. Over the past couple
of years, we have dealt with 16,000 development
applications. We are involved in the details of the
process. Perhaps there is a resource issue, but if
there is clarity about where we need to be
involved—at structure plan or local plan level—we
can commit to such involvement. However, we
obviously do not have the resources to be
engaged in every community plan—that is not
possible.
Mr Home Robertson: I am talking about higher
up the pecking order than that.
Cheryl Black: In that case, there is no reason
why we cannot be involved and we intend to be
involved.
Mr Home Robertson: Okay.
I apologise to my colleagues on the committee
for boring them again on the theme of affordable
rented housing. However, towns and villages
throughout Scotland urgently need housing to
meet social needs and the needs of families who
want to live in those areas, and again and again
we hear about Scottish Water’s inability to provide
the sewerage connection and water. There can be
universal agreement at both national level and
local level on the need to provide something, but it
puts everybody in a difficult position if Scottish
Water is the abominable no-man, saying “No. It is
not going to happen.”
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Cheryl Black: The situation will be improved
substantially from 1 April when we go into our
investment period from 2006 to 2010. Money has
been provided to allow us to relieve the constraints
that you describe, when even one or two
connections have not been possible at new works.
Money has been provided and we will have a plan
to do the work, but the issue is prioritisation.
Money has been provided to relieve constraints in
relation to 120,000 homes and 4,000 hectares of
commercial land over eight years, but the nature
of the beast is that one project will be first and
another will be last. We are engaged in the task of
working with local authorities to prioritise their
needs and align those with our normal investment
plan to achieve quality improvements. There is still
an issue about timing.
Mr Home Robertson: What I am on about is the
need to synchronise the local planning priorities
that will be taken forward under the bill and
Scottish Water’s planning priorities. We keep
hearing that Scottish Water is detached from the
process—the evidence is not all anecdotal. We
are looking for a way of making the process work
better.
Cheryl Black: I do not think that we are
detached—we are just not always able to give the
preferred answer.
Mr Home Robertson: We will probably return to
the issue.
The Convener: Is there an opportunity in the bill
for key agencies such as Scottish Water to work
with local authorities to offer their planning
departments assistance in their development
management work? Could your agencies assist
them with the assessment of development
proposals? Do you have a role in that?
John Thomson: We are certainly being
encouraged to engage in the pre-application
process for certain categories of large
development. We are happy to do that and we
already do it in many cases. We have a lot of
contact with developers and planning authorities
before many projects get to application stage.
There is quite a lot of scope for such involvement.
In general, we already make a substantial input
to development management. We are often under
pressure to contribute even more than we do and
again resource constraints become an issue. I
highlight the need to increase the capacity of local
authorities to handle many of the environmental
issues—I realise that they have financial
constraints. I suspect that in many cases the
process would be smoother if there was greater
expertise within the local authorities, so that they
did not always have to come to us. That might be
true of SEPA too.
Neil Deasley: The issues for us are similar. We
already comment and provide views on more than
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8,000 planning applications per annum. We
engage closely in the process partly by prioritising
the applications that we consider to pose the
highest environmental risk and trying to devote
more time and resources to them. We have to
decide how to do that. Increasingly, we are issuing
standing guidance for smaller developments with
lower environmental risk, so that planning
authorities know our view on certain types of
development and their likely impact.
We are involved in development management,
as well as the development plan. It is a twopronged attack—if I can use that word—because
we need to work in both those areas.
It might be worth mentioning what is called a
processing agreement for certain types of
development. A pilot project is under way for an
application in Highland Council. We are interested
to see how well a more formalised process for
development management and processing
applications might work. SEPA is engaged in that
process with the developer, the planning authority
and one or two other key agencies.
Paul Lewis: Scottish Enterprise’s prime
engagement with our local authority colleagues is
in relation to development planning as opposed to
development management. Often we are a
promoter or part-funder of some of the schemes
that are being considered. We have had good
experiences of and would recommend some of the
proposals on development management, such as
the pre-application hearings.
The Convener: It is certainly encouraging to
hear that the Scottish Environment Protection
Agency is interested in and—indeed—is already
participating in a processing agreement. It would
be useful to hear how that works and how effective
it proves to be over time. We will take further
evidence on that and will raise the matter with the
ministers when they come before us. Sandra—did
you have a question?
Ms White: Yes. I hear what some of the
agencies are saying about consultees, but none of
them is a statutory consultee. What would be
SEPA and Scottish Water’s opinion of the bill
making them, and perhaps other agencies,
statutory consultees?
The Convener: Christine Grahame has asked
that question. Perhaps you could reflect on the
answers that our witnesses gave her, Ms White.
I want to move on to good neighbour
agreements. We have heard from previous
witnesses this morning that they have reservations
about the purpose and effectiveness of good
neighbour agreements. What is your view?
John Thomson: The underlying principle
seems to be sound, but I guess that a lot of the
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issues that would be dealt with would not
necessarily be of direct concern to us. It is not an
area in which we can claim any real expertise.
The Convener: SEPA might be able to.
Neil Deasley: “Expertise” is probably the wrong
word: we have an interest in the area. Our view is
that good neighbour agreements are in principle a
good addition to the planning process, although
there are issues that need to be addressed, many
of which were raised earlier, in relation to how the
process will work. I do not want to go over those
issues again, but a specific issue for SEPA is that
good neighbour agreements should address the
operation of facilities, which might include their
operating hours. That begins to drift into the way in
which SEPA might regulate some facilities’
activities, such as those that fall under waste
management licensing or pollution prevention and
control legislation.
We need to engage in the process relating to
good neighbour agreements and to develop an
overview of what is going on in them because they
might impact on, or influence, how we regulate.
Without going into any great detail, I would say
that it is important to recognise that we need to be
aware of the process when good neighbour
agreements are being used.
13:00
The Convener: Might there be a benefit for
organisations such as SEPA? Let us take landfill
as an example—I know that one landfill site in
particular generates a lot of work for SEPA. If
recapping work needed to be undertaken on a
landfill site over a period and a good neighbour
agreement was in place that obliged the developer
to explain in a newsletter to the community that,
while the recapping work was going on, the smell
from the landfill site was going to be a much
greater than normal nuisance, that might result in
a reduction in calls to SEPA. Often, as well as
contacting their MSP and their councillor to
complain about an unexplained awful smell,
people call SEPA. However, if there were a good
chain of communication, there would be a benefit
for the community, the developer and
organisations such as SEPA.
Neil Deasley: Broadly, I agree with you. There
are key benefits in good neighbour agreements in
respect of information, communication and
awareness. Such agreements are about a
relationship between two sets of people. Part of
making the process work is ensuring that
information flows, so that people are aware of
what is going on and why.
The other element of the process relates to
enforcement. There is a kind of boundary or line
between what is required in terms of the
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enforcement of planning conditions—or the
conditions of a waste management license, to use
the landfill example—and what is required in terms
of an agreement between the parties about
matters such as communication. The agencies
that regulate the site, such as the planners and
SEPA, will need to work in a way that enforces the
conditions that have been set. That will go a long
way towards taking account of people’s views
about the sort of sites that we are discussing. That
is an important part of what the bill is trying to
achieve in relation to its emphasis on more robust
enforcement through the planning process.
Euan Robson: Could you each say something
about the bill’s staff and financial implications for
your organisations?
Paul Lewis: I can foresee no staffing or financial
implications for Scottish Enterprise.
Neil Deasley: The devil will be in the detail of
the secondary legislation; for example, on what
would be expected of the key agencies in relation
to duties in the bill. Pre-application consultation
and discussions involve SEPA—we welcome that
and believe that it is an important part of what we
will do. Subject to the devil that will be in the detail
of the subordinate legislation, SEPA is confident
that we have put in place the resources that will
allow us to take account of the challenges that the
bill sets for us.
Cheryl Black: Without knowledge of the detail,
it is difficult to answer the question. Scottish Water
is investing more resources, although I think—
from our discussion this morning—that we may
need to invest even more.
Mary Scanlon: Definitely.
Cheryl Black: I would not like to put a figure on
it. There is no doubt that there will, for agencies
such as ours, be an impact in manpower terms
that will be similar to the impact on planning
departments and other parts of local government.
The bill will work only if there are enough people to
carry it through.
John Thomson: As I said, SNH is already
pretty heavily engaged in the development plan
process. I am reasonably optimistic that we will
therefore cope with the challenges that the bill
presents. Indeed, I hope that any extra work that
we may have to put into the upstream processes
in terms of the development plans and national
planning framework will result in savings in the
long term because our role in development
management should reduce. The call is a hard
one to make at this stage, however. I echo what
other panel members said; the outcome depends
on the detail.
Christine Grahame: The panel will be glad to
hear that my question is the final sweep-up
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question. If we have not covered anything that is a
burning issue for you, there is now an opportunity
for you to tell us about it. Please do not feel
obliged to respond, though.

Christine Grahame: I was taking up your point
on smaller complex developments. What guidance
should be given to local authorities so that the
public also knows what should happen?

John Thomson: I am afraid that I have not one
but two issues—hopefully, I can be brief.

Neil Deasley: We are talking about
environmental risk. The question needs to be
asked whether the development is proximal to a
protected site, on contaminated land or close to a
site that SEPA licenses or regulates, such as a
waste management site or a pollution prevention
and control site. Applications in such areas can
raise complicated issues. There would be benefit
in taking a more structured approach.

First, I echo the point that was made earlier—by
a Law Society of Scotland representative, I think—
on the link between the planning processes that
the bill sets out and the wider community planning
process. Scottish Natural Heritage has always
seen that link as being important. We feel that the
land-use planning process is a spatial expression
of a wider community planning process, but we
are not convinced that that connection has been
made fully in the bill.
In addition to that contextual point, we have a
more specific issue to raise. On Monday, the
Executive issued the consultation paper,
“Enhancing Our Care of Scotland’s Landscapes”—
I am sure that the committee is aware of it. The
paper makes proposals for future use of national
scenic area designation and suggests that, if
agreement is reached on the provisions that need
to be made to refresh NSA designation, they
should be included in the Planning etc (Scotland)
Bill by way of amendments at stage 2. I do not
want to miss the opportunity to say that SNH
would welcome such amendments and that we
hope that the proposal finds favour with the
committee and Parliament.
Christine Grahame: I am glad that I asked the
question. I am not sure that I was supposed to ask
it, but there it is.
Neil Deasley: Earlier this morning, we touched
on thresholds. SEPA’s view is that if applications
are to be prioritised in a hierarchy, and planning
authorities and key agencies are asked to
prioritise their resources towards the higherpriority applications, our decision making needs to
be informed not only about size. Even
developments that are on the smaller side—let us
say 300 units—can raise complicated planning
and environmental issues. The decision-making
process for determining such developments could
benefit from a requirement to consider factors
other than size. SNH is concerned that if such
developments—which
have
their
own
complexity—are classified in the lower tiers of
development, they may be given slightly less
attention than they deserve.

We are concerned that such a complex
development could fall into the lower tiers in the
hierarchy and therefore may be given less
attention than developments that fit into the higher
end of the scale—although I have no evidence
that that will happen. Planning authorities and key
agencies are being asked to prioritise their
resources on developments that are at the higher
end of the scale. Essentially, some sort of
qualitative description should be required;
decisions should not be based on size alone.
Paul Lewis: You will be very glad that you
asked the question. I have a question, rather than
a point to raise. The bill aims to reduce the
timeframe for a planning appeal by six months and
the duration of planning consents from five to
three years. Is that a sensible rule to apply to
major developments? By their very nature, such
developments are complex and difficult issues
must be resolved. Slightly longer timeframes may
therefore be appropriate for major developments.
The Convener: I thank the witnesses for their
attendance at committee this morning. We will
reflect on their evidence in our consideration of the
bill.
Meeting closed at 13:11.

Christine Grahame: How would you resolve
that? Should guidance or criteria be issued to local
authorities?
Neil Deasley: Obviously, size is one of the key
determinants—
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SUMMARY RESPONSE TO THE PLANNING ETC. (SCOTLAND) BILL
FACULTY OF ADVOCATES
Overview
The bill is extremely complex. Drafting appears over elaborate in comparison with existing
legislation. An unintended consequence may be the risk of legal challenge against
planning authorities which have not complied with the detailed requirements of part 2
regarding evolution of their development plan.
Individual applicants for planning permission, and objectors to the local plan lose the right
to insist in a public inquiry or other hearing. This is both in respect of individual appeals
and the examination process of the local plan. The loss of these rights to seek scrutiny of
planning proposals in a public forum is not outweighed by any improvement in early public
consultation.
Many of the difficult issues (upon which we commented on in our response to the White
Paper) are left to future regulations. We have not seen evidence that these issues have
been fully thought through. There is a risk of legal challenge in respect of these issues
which will only delay the planning process.
Inquiries and Hearings (New Sections 12, 19 & 47A; Repeal of Existing Section 48 (2))
The loss of certain parties’ rights to insist in a public inquiry or hearing, for the purposes of
local plan examination and appeals, risks the loss of effective scrutiny for many proposals.
The obvious imbalance in the present system is that third parties have no right of appeal.
The closest existing legislation comes to providing such right is the right to object to the
local plan. Many “third party objectors” are individuals who object to local plan proposals
on amenity grounds. It is paradoxical that such individuals will lose the right to have their
objection heard in public.
The public local inquiry is the most appropriate procedure for a hearing in which more than
a few members of the public are likely to be present, where complex matters of policy are
raised, where substantial legal issues are likely and where extensive cross examination is
required to test the opposing case. This is stated in government advice. The inquiry is the
most robust form of decision making in such cases, and in many cases involves
fundamental rights.
Conversely “hearings” and written representation procedure are not as well suited to such
cases. We are aware of dissatisfaction by users of the system with the use of such
procedures. There is a substantial risk of human rights challenge, with all the implications
this involves, where the inappropriate procedure is chosen and imposed on parties. We
have argued earlier, on the basis of existing law, that the less formal the decision making
process, the greater the likelihood of judicial review.
The case against public local inquiries, referred to in the Policy Memorandum, has not
been made out. For example, “delay”, is incurred in the time taken to fix an inquiry, and
time between inquiry and decision. In recent years the time taken by the inquiry itself has
reduced with improved procedures being developed. Delay in complex cases could be
reduced by the use of several reporters (as used to happen) and delegated decisions or, in
non delegated cases early ministerial decision following the inquiry report.
A public local inquiry is the only procedure where controversial evidence can be tested by
cross examination and contradicted. It is the only procedure where matters of disputed fact
and opinion can be properly resolved. The Planning Circular recognises cross examination
is essential for this purpose.
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A public local inquiry is the only procedure which requires a full setting out of the facts and
how disputes are resolved by the reporter, as well as a full explanation of how the decision
has been made.
We understand third party interest groups as well as developers wish to retain, at the very
least, existing rights. We understand there has been least support for the proposal
amongst professional, academic and business groups.
In our experience informed third party objectors often feel they have only had a “fair crack
of the whip” during the stage of the public inquiry.
No criteria are stated in the Bill as to the basis for choice of procedure to be imposed in
any given case.
At present the Scottish Executive routinely seeks to persuade parties to adopt less formal
“hearings” instead of inquiries; why remove the right to the latter altogether?
We have argued elsewhere that the planning system risks falling into disrepute on account
of councils favouring sites owned by them for development over others. If the above rights
are abolished there is no guarantee that disappointed parties can properly test decisions
involving such issues in public, and see how these have been resolved.
Restricting Appeal to“ Matters” before Planning Authority (New Section 47A)
The bill is ambiguous whether “matter” is to be given a narrow construction; e.g. such as a
“reason for refusal”; or is intended to refer broadly to any piece of information or evidence
which was not before the planning authority.
If the latter is intended, it will be necessary for the appellant to frontload his case with
detailed preparation to guard against a refusal, even in cases where he might be expected
to succeed in obtaining a permission. This may also have unintended consequences for
the “planning permission in principle” procedure which is not intended to require detailed
information. We believe the level of information required should be not more than what is
reasonably required for a proper decision in the public interest.
If the broad interpretation is intended, there is a risk of planning authorities’ giving “add on”
reasons for refusal which will prejudice an appeal.
In complex cases, it is unreasonable to expect the local planning authority at any summary
“pre determination hearing” to go into the level of detail which might be expected at an
appeal. Yet the same level of detailed information may be required to be given, if only to
preserve the appeal points. Thus there is a risk, in fact probably an inevitability, that the
planning authority will become over burdened with information.
There is a risk that when material is available, but excluded on appeal for technical
reasons, the reporter cannot have had regard to “all material considerations.” Thus the
reporter’s professional standard in coming to a “complete” view is compromised. Clearly
this risks legal challenge.
Restricting Right to Amend (New Section 32A & 32B)
The wording is ambiguous. Is any variation, even where it makes no “substantial” change,
to be refused on appeal?
Modification of development proposals is a natural part of the planning process. To
introduce rigidity into the system could lead to the optimum solution being refused on
technical grounds.
There may be other unintended consequences.
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Early Determination of Appeals “Not Well Founded”
We were critical of the White Paper proposals, which seemed to give rise to a risk of
appeals being prejudged on some administrative basis and without any form of hearing.
We are left uncertain whether the Bill still intends to introduce some form of “sift”
procedure under the guise of regulations making general provision for appeals.
Anecdotally we understand this may still be intended. The Bill does not however declare
that regulations are intended for this specific purpose. This makes the Bill difficult to
scrutinise, in an area where there are human rights implications.
Local Developments (New Section 43A)
We believe an appeals system within the planning authority itself, without a further merits
appeal, is unlikely to be human rights compliant. In effect, the employers of the planning
officer are being asked to uphold the latter’s decision in a question with the applicant. This
can hardly be seen to be an independent process.
It also risks undermining the traditional role of the planning officer which is to advise his
committee.
The thinking behind the proposal appears to be that “small” cases do not merit an appeal
to SEIRU. However we note that at present some 30% of all appeals against council
decisions succeed in overturning these decisions. “Small” cases are important to
individuals concerned as these may involve amenity issues.
Depending upon the relevant scheme of delegation, quite large developments could
become “local developments.” The Bill itself does not provide what the criteria will be to
earmark local development status. This is only alluded to in the Policy Memorandum,
which will not bind Ministers in making future regulations. This lack of clarity is important
since the new procedure will, in effect, allow councils to by-pass the SEIRU appeals
system in a presently non defined number of cases. Given the present number of
successful appeals this is a cause for concern.
Appeals against Enforcement Notices (Repeal of Section 130 (1) (a))
The restriction of the right to apply for planning permission as part of an enforcement
notice appeal is presumably intended to deal with unscrupulous developers. We do not
know the extent of the perceived problem in practice-i.e. the carrying out of a development
without permission and then seeking retrospective planning permission- since such tactics
would seem to involve considerable risk on the part of the developer.
An unintended consequence of the Bill may be that in borderline cases in which there is
genuine error as to permitted development rights, the party on whom the enforcement
notice is served will now have to enter two separate processes: one to seek retrospective
planning permission; the other to appeal against the enforcement notice on other grounds.
This would involve more duplication in submission and the decision making process.
Development Plan Process
It is unclear whether the problem of repeat public examination of local plan proposals has
been addressed. This happens when the reporter favours the “objection site” to the
council preferred site, but when the former has not had the same level of public
consultation as the latter. The need to re-examine the modified plan for want of earlier
consultation sits uneasily the aims of the Bill regarding early consultation and the
enhanced status of the reporter’s recommendations on the local plan.
Appendix
Comments by the Faculty of Advocates on White Paper
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Letter to Chief Planner dated October 2005
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ANNEX – LETTER TO CHIEF PLANNER
Dear Mr. MacKinnon
Planning White Paper
Could I belatedly suggest an area of the system which might be worth looking at.
One problem identified by my colleagues is how the system deals with competing sitesusually housing sites-in the local plan process. At one time these would all have simply
been applications to be called in and to fight it out. What happens now is, of course, that
the council selects its favoured site A in the draft local plan. Those promoting the rival site
object on the basis that their site B is better. If after due process the council decides that
site B should be preferred, after a local plan inquiry, the council then modifies the plan. But
what seems to happen is that full consultation may only have been carried out in respect of
site A-the public at large had had no particular say in site B as only its promoters have
been heard. So the council feels it has to examine the plan in public again, this time with a
view to hearing objections on site B. Thus the whole local plan is held up.
Our suggestion is to find a way to which the local plan process can insure that equivalent
public scrutiny is given to the rival site being promoted by objectors at the same time as
the scrutiny of the council preffered sites in the local plan. I am sure there would be cases
when time could be saved if this was to happen.
I apologise if I have overlooked any part of the White Paper which in fact addresses this. If
it does not, however, I hope this matter is worthy of your attention.
Yours truly,
Ralph A. Smith, Q.C.
ANNEX – RESPONSE TO THE WHITE PAPER
Introduction
There are various matters of government policy covered in the White Paper. In
accordance with the Faculty’s customary approach we do not make comment upon these.
However there are matters of practice and procedure, particularly relating to practice in
determining development plans, planning applications and appeals. The Faculty has
expertise and experience in these matters and feel that certain detailed comments should
be made.
As a generality we would observe that the White Paper is ambitious. The aim is to achieve
a speedier system but to enlarge the consultation process. There is also an aspiration to
require updated development plans every five years. To achieve the latter would
undoubtedly be an improvement over the track record of quite a number of planning
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authorities. There are, of course, inherent tensions in these aims and aspirations, and
these may be formidable unless the system is adequately resourced. We are aware from
discussions with the Executive that the budgets of local authorities for planning matters
have in fact decreased in recent years.
Local Developments (page 22)
The proposal is for applications deemed to be a ‘local development’, if delegated, to be
determined by the planning officer of the relevant authority, subject to a right of appeal to
the members of that authority. There would be no appeal to ministers.
We have concerns about the potential quality of the “appeal” decision in such cases. We
are also concerned as to the achievement of due separation of powers.
The scheme of delegation by any planning authority could mean that applications for quite
large developments could be determined by the council, with no right of appeal beyond the
council. It could include, for example, a medium scale housing development which is
supported only in principle by the council in the development plan – and which is
controversial. We do not think that it is unfair to point out that council members do not
necessarily have the same level of expertise in planning law and practice as SEIRU
reporters. Indeed we would be interested to see figures disclosing the number of times
council committee planning decisions have been overturned or not followed by ministers
and SEIRU on appeal or call in. That would be relevant, particularly if a figure could be
extrapolated for what might be termed “delegable” and “local” developments. In other
words, we believe there could be a number of suspect decisions which are presently
successfully appealed, but which under the proposals could not be.
We also believe that the proposal would involve a change in relationship between planning
officer and committee. At present the system is used to the committee ‘overruling’ the
planning officer in appropriate circumstances. But generally the planning officer advises
the committee on planning issues and presumably this will continue in many instances.
However once a right of appeal is introduced from the planning officer to the committee
itself, it seems that it would be wrong for the planning officer to also be seen as the adviser
to the committee. Clearly for the committee to have any appellate function it would require
to be seen to be independent of the official and vice versa. So we believe that true
separation of functions, let alone a transparent separation of powers, would be difficult to
achieve in practice.
This also highlights a legal matter. At present a local authority is seen as a single
corporate body in its dealings with the public. A delegated decision by a planning officer is
as much a final decision of the local authority as is a decision by members on the relevant
committee. For this to change, detailed and, we suspect, fairly novel legislation would be
required. This has not been worked into the White Paper.
Minor developments (page 24)
Obviously a value judgement is required between removing unnecessary controls on
individuals relating, for example, to householder developments, and adequate controls on
proposals which might unduly affect the environment or amenity of an area. The challenge
here is in the detail. We note that a general review is being undertaken for updating
permitted development rights. We believe that what may or may not be seen to be a ‘minor
development’ is somewhat subjective. In our experience a relatively small development
may be of major concern to individuals involved. So we would be concerned if rights of
appeal were to be abolished in cases in which genuine amenity issues were involved.
Early determination of appeals that are ‘not well founded’ (page 9)
This raises a question of potential pre-judging prior to full consideration of the merits of the
appeal. Clearly some form of procedure would be required in order to make an early value
judgement that an appeal is without merit. We cannot find such procedure specified in the
white paper. We would be concerned if a decision to refuse an appeal could be made
without allowing parties the opportunity to be heard in public – as the present system
requires by statute. Also, to refuse an appeal on the basis of a box ticking exercise simply
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because the proposal ‘does not accord with the development plan’ could amount to a
travesty. In our experience, of those controversial planning appeals which are allowed on
appeal, few would in fact accord with the development plan. Certainly many do not. In
many such cases the development plan is less than five years old. The obvious
implication is that appeals which would be allowed under the present system might risk
being summarily refused under the new system. If this is the intention then it will result in
injustice.
Approval in Principle’ in development plans (page 29)
The white paper makes much of increasing the public’s participation in the preparation of
the development plan. But we doubt the proposals intend to provide the equivalent of a
formal neighbour notification as would be the case in an outline planning application.
However, once the development plan is adopted, it is proposed that there be in effect an
outline planning permission in favour of the zoned use. This means that neighbours will
not have had the formal notification to which they are presently entitled in an outline
application.
This may be convenient to planning authorities and developers, but is likely to be at the
expense of individual potential objectors. We believe the Executive is running the risk of
Article 6 challenge. If ‘notable neighbours’ are not specifically notified of specific proposals
(or ‘objections’) in the sense of a proposed new zoning, it is not difficult to conceive of
arguments that the plan is contrary to the rules of natural justice. Certainly the proposal
amounts to erosion of existing rights of the individual.
Restriction of appeal to decision taken in the light of information submitted for original
decision (page 9).
The Faculty appreciates that this is a controversial area with arguments on both sides. The
Faculty is however, on balance, against a restriction of the right of appeal. One of the likely
problems to emerge is that the developer will have to err on the side of caution and front
load his preparation of the application i.e. by instructing consultants etc. He will have to
ensure that some apparently minor point is not overlooked otherwise, should the
application be refused for lack of information, he will not be allowed to lead new evidence
and so the recourse to appeal will be lost.
The thinking behind the proposal is presumably that the processing agreement (see
Appendix 4) should already have focused what is required from the developer. We feel
this is optimistic as there is always the potential in planning for further issues to arise on
detailed reflection of the case. Also there are cases where the development is
controversial and the council is quite likely to refuse the application at first instance. We
are all too familiar with the practice of certain councils to insert “add on reasons” for
refusal. Thus in order to guard against such practice, it is quite likely there will be
unnecessary expense for the applicant. Obviously there is a risk of injustice should the
council act this way since an unwary applicant will have lost his right of appeal.
There is also a risk of injustice where new information comes to light. This is a recognised
phenomenon in a dynamic process such as planning. For example, the existing inquiry
rules already acknowledge the inevitability of post inquiry information and make provision
for it.
Assuming the appeal is limited to the matters considered by the local planning authority, it
is very possible that all ‘material considerations’ will not, therefore, be considered by the
reporter. Accordingly section 37 will require amendment, which is a fundamental change.
The reporter will not be able to take an “overall view” of the merits of the proposal. Thus
there is a risk his professional standards may be compromised. Paradoxically, the appeal
may become more ‘judicial’ since the reporter will require to take decisions on relevancy of
material on a ‘no record’ basis.
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Restriction of right to amend on appeal (page 36)
The argument for this reform is that planning proposals may alter and grow after
consultation with the community. The community is then, as it were, ‘excluded’ from
participating in an amended proposal.
We think that introducing such rigidity into the procedure could have most unfortunate
consequences. In practice, proposals tend to be modified during scrutiny rather than
actually being expanded. This is only natural. It seems an ineffective use of resources for
the system to be able to determine what would be an acceptable scale of development,
after due process, only to refuse the application on the technical ground of amendment.
The reform is also somewhat inconsistent with the present use of wide conditions which
themselves can affect the scale of development, but which are of course invoked by the
planning authority and not the third parties. We suspect parties could get round new
legislation (and there would have to be legislation) simply by invoking wide suspensive
conditions.
Restriction on use of public inquiries (pages 76 and 32)
The proposal is for parties to justify a public inquiry; in other words there is, in effect, to be
a presumption against public inquiries.
It seems obvious to us that this will result in less rigorous scrutiny of the proposed
development. The testing of a proposal at a public inquiry cannot be matched by the use
of ‘hearings’ or ‘round table discussions’. We also question whether this is necessary,
particularly in the light of the improvements in the appeal system recently, as evidenced by
the greater efficiency of SEIRU.
The criteria which would determine where a public inquiry might be allowed have not been
clearly focused. The pre proposal appears to be resource driven (resources being a theme
mentioned elsewhere in the white paper. We note also that apparently the share of local
authority budgets attributed to planning has reduced in recent years). It would be wrong
should controversial and other important applications not receive appropriate scrutiny
because there was insufficient funding for a robust and fair means of scrutinising them.
The white paper’s criticism of the public inquiry is the ‘semi judicial’ nature of them. This is
paradoxical as we shall now explain. We think it is fairly obvious that the greater the
erosion of public inquiries the greater the risk of an Article 6 challenge. The reason why
the planning system survived challenge in Bryan v. UK (1996) 21 EHRR 342 in the
European Court (and this was not a “call in” case) and in the House of Lords in Alconbury
[2001] 2WLR 1389 was because of the quasi judicial nature of the public inquiry. Lord
Slynn places emphasis on the fact that evidence is led and cross examined and findings in
fact are made. See paras 46, 15, 139 and 159 of the latter case. The importance of
robust findings and indeed cross examination is emphasised in circular 17/1998 e.g. para
44. The court’s view is that at present there is an independent tribunal in the form of the
courts themselves in any judicial review application. Judicial review is presently a
sufficient safeguard, notwithstanding its limited scope, since the planning system already
has robust methods in coming to findings on inquiry. Should less robust methods be put in
place, particularly when there are disputes of fact or of inferences from facts, then either
the scope of judicial review would have to widen or else the risk is increased that the
system is not Article 6 compliant.
There is also a potential for prejudging. Suppose a reporter ‘decides’ there is no factual
dispute requiring an inquiry, and allows a ‘hearing’. It emerges at the hearing there is a
serious factual dispute. How can this be resolved without hearing and testing evidence?
Moreover the reporter, particularly if it is the same reporter, is compromised given his
earlier assessment.
In short, we cannot improve upon the statement in the Executive’s earlier consultation
paper of June 2003 ‘Modernising Public Inquiries’:-
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“The adversarial approach
The Inquiries Procedure Rules, and the Scottish Ministers policy….make the right to crossexamine witnesses a fundamental element in public local inquiry proceedings. The
purpose of cross-examination is to test the robustness of evidence and to assist the
reporter in making a decision or in coming to a recommendation. It is not intended that
questioning should intimidate a witness… Experience shows that the fact of preparation for
cross-examination generally improves the quality of the evidence presented…….On the
other hand, professionals are expected to be able to withstand searching questioning to
examine the robustness of the statements that they have made.”
We also note that Para. 43 states that there is in fact little evidence of ‘intimidation’. Para.
44 states “The existing rules provide all of the powers that are necessary to allow reporters
to take a more assertive approach…Ministers will therefore expect reporters to be more
interventionist in managing the process of cross-examination to ensure that this assists the
identification of the critical issues in the case….”
Greater use of hearings/round table discussions (page 76)
This may be acceptable assuming all parties agree to such a course. However we simply
cannot believe these can realistically settle factual disputes since evidence is not tested in
any formal way. Para 44 of Circular 17/1998 states that reporters give more weight to
evidence which has been cross-examined! So the Executive accept the need for formality
in appropriate circumstances.
We understand there have been a number of instances leading to concern and frustration
when reporters have sought to adopt an “inquisitorial” approach in inquiries. The feeling is
that a reporters’ own questioning, having first “deterred” cross examination by others, may
not always be sufficiently detailed or robust. If this is a good criticism, as we shall further
explain, then it does not bode well for overuse of “hearings”. On the other hand the Faculty
has confidence in the present inquiry system. Reporters do get to the heart of the matter,
and ask highly pertinent questions, but often after issues have been explored with
witnesses by parties themselves.
In order to test expert or professional evidence in a professional manner; e.g. retail
capacity and impact, land supply, environmental impact, traffic impact etc it is necessary
for counsel to have access to a suitable expert, who is himself properly briefed. Counsel
will usually have consulted with the expert and studied the latter’s written comments. So
how can a Reporter, sitting alone and without expert assistance be in a position to
scrutinise the evidence for himself in anything like as robust a manner? For one person to
take evidence, and then scrutinise it, would be too much of a task. Statutory inquiries in
other fields which are of an inquisitorial nature have “Counsel to the Inquiry” to lead the
evidence (which is then open to challenge by other parties). Thus the Chair is spared the
burden of the task of both questioning and note taking and is able to concentrate on the
evidence itself. Obviously this is not being proposed here. Nor is the greater use of
assessors or several reporters. We believe it is generally accepted that the adversarial
system, which has for long been at the heart of the British justice system, is the most
robust form of decision making. The proposals to curtail public inquiries, if generally
applied, will compromise the robustness of controversial planning decisions.
We are also sceptical whether the proposal will improve the position of third parties. We
have never seen a third party being “intimidated” at an inquiry by professional
representatives (although the reverse is not unheard of). Whether third parties will actually
benefit from the proposals will depend upon how proactive the reporter is in giving them a
say as each issue arises. We understand, anecdotally, that reporters’ practices differ on
this.
Applications in which the local authority has an interest (page 39)
We believe that the planning system has been brought into disrepute on several occasions
when this has been the case. However the proposals stop short of taking all such cases
outwith the hands of the council. We do not see how the schedule of land ownership and
development management proposals proposed can resolve suspicions that the planning
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authority has acted with an ulterior motive. There is all the more reason for scrutiny by
means of a public inquiry in such cases, whereby parties actually have the right to ask
important questions before a reporter in public.
MEMORANDUM OF EVIDENCE BY THE PLANNING LAW SUB-COMMITTEE OFTHE
LAW SOCIETY OF SCOTLAND
INTRODUCTION
The Planning Law Sub-Committee of the Law Society of Scotland (“the Committee”)
welcomes the opportunity to respond to the Planning Etc. (Scotland) Bill (“the Bill”). The
Sub-Committee members represent a cross section of senior and experienced solicitors
involved in planning. Their clients include developers, planning authorities, statutory
consultees and third parties including community groups, and individuals. Our members
are familiar with working in both urban and rural communities.
The Sub-Committee
members also advise related professionals, including planning consultants and
transportation consultants, in relation to development issues.
To assist the Communities Committee with understanding the work which solicitors do in
the planning system, it might be helpful to say that Sub-Committee Members have
significant experience of working both in and with the public sector and the private sector
in Scotland and elsewhere. They have significant experience of advisory work, drafting
statutory and other agreements in relation to development projects and of appearing and
instructing in dispute resolution processes including public inquiries.
GENERAL COMMENTS
In principle, the Sub-Committee welcomes many of the proposals contained within the Bill.
It is considered that many of the reforms proposed will be effective in introducing greater
clarity and efficiency into the planning system.
It is understood that current plans are that any new legislation will come into effect on 1
April 2008. As discussed in a little more detail below in connection with the National
Planning Framework, it is believed that if the objective is to introduce greater efficiency
and urgency into the planning system, a delay in full implementation until 2008 will run the
risk of a dangerous period of hiatus in planning which will affect the ability of developers to
invest with certainty; and the ability of local planning authorities to make decisions which
accord with the principles of the reformed system. The Sub-Committee considers that
Parliament should be concerned with investigating the effect of any interim measures with
particular care.
The Sub-Committee considers that the Scottish Executive and the Parliament are correct
in their continuing efforts to engage all of Scotland’s communities and citizens in the
planning process as fully as possible. It is clear that it is well recognised that decision
taking, particularly in the face of strong objection, is sometimes a difficult balance to strike
and the Sub-Committee commends the Scottish Executive in its efforts to introduce real
improvements in the quality of debate.
With reference to the Scottish Executive’s objective of promoting public participation and
the need for clarity and certainty in the law, it is not particularly satisfactory that the Bill
amends the principal Act, namely the Town and Country Planning (Scotland) Act 1997 so
that anyone wishing to establish the law, in particular lay persons, will require to look at
both the new and the 1997 Act. While solicitors and others may be able to trace the
amendments through the process, the regrettable outcome has been a degree of
degradation and complication of what was previously a well codified and easily navigable
primary Act.
The Sub-Committee reaffirms the view it expressed in its Memorandum of Comments on
the Scottish Executive White Paper: Modernising the Planning System submitted in
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September 2005 that it agrees with the Scottish Ministers’ decision not to introduce third
party rights of appeal.
With reference to the remarks above about achieving clarity in legislation, the SubCommittee is not able to provide Parliament with detailed evidence on the effect of the Bill
on the planning system because it has apparently not been possible to publish either the
draft guidance for certain key sectors of the legislation, or equally importantly to consult on
the draft Regulations which will be required to secure full implementation. Accordingly, the
Sub-Committee takes the view that it is, however, difficult to get a feel for the full
implication for the system of some of the key proposals because this will depend on the
detail to be confirmed in regulations which will be issued in due course.
The SubCommittee regrets that a draft of the principal regulations is not available for consideration
at the same time as the Bill.
The Sub-Committee was involved both as a body and through its individual members in a
number of useful consultations prior to and following on the publication of the White Paper.
The Sub-Committee commended the Scottish Executive for its efforts in this regard.
However, it is regrettable that a number of proposals in the Bill have been introduced
either following announcements in the White Paper or without any prior consultation. For
example the Sub-Committee regrets that the proposals for good neighbour agreements,
which are not on any view a minor proposed change, which appear to have been
introduced without any significant public consultation. There has been lively discussion
between the Sub-Committee members on how good neighbour agreements could be
achieved in practice.
The Sub-Committee, in principle, welcomes the concept of a mechanism to promote good
relations between developers, particularly those who are disruptive to community life to
any extent and local communities, but from deep experience do envisage difficulties about
achieving a truly representative dialogue let alone a legally enforceable instrument.
With regard to compliance with the Human Rights Act 1998 and the Scotland Act 1998, the
Sub-Committee has noted that the Scottish Executive appears confident that the
measures proposed will be EHCR compliant. However, the Sub-Committee considers that
some of the proposals in the Bill may not be ECHR compliant, such as the suggestion for
local review panels. ECHR compliance is a difficult measure and is an area where legal
decisions can be unexpected. The Sub-Committee members are aware from their
dealings with the Scottish Executive that considerable reliance is placed on the general
right of appeal on a point of law to the Courts, and that is certainly a crucial factor in ECHR
compliance. However, it is not the only factor which is required and in striking the balance
between individual and public interest, European Court jurisprudence makes it clear that
the fairness and justice of the whole system, and indeed any particular case is also
relevant. The Sub-Committee respectfully suggests that additional dialogue about ECHR
compliance would be beneficial and would be happy to engage in this with the Scottish
Executive’s legal advisers if that would be of assistance. The Sub-Committee is sure that it
will be quickly recognised that legislation which is later struck down in the Courts as non
compliant would undermine the reform process, and is very much to be avoided when the
legislation is being formulated.
The Sub-Committee acknowledges that resource implications are properly the business of
government and local planning authorities, but from experience are aware that under
resourcing can be absolutely fundamental to the likelihood of system failure. Accordingly,
the Sub-Committee takes the view that it is crucial that there is adequate investment in the
capacity, skills and infrastructure of all planning authorities (including the Scottish
Executive) and that adequate investment is also made to support all those (including third
parties) who wish to participate in planning. The Sub-Committee believes that proper
allocation and, where appropriate, ring-fencing of resources is necessary for the
successful implementation of both the proposals and the spirit of the proposals.
The Sub-Committee has carried out a very rough and ready assessment of the allocation
of additional costs referred to in the Financial Memorandum. These may turn out to be
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optimistic and the Sub-Committee suggests that it might be helpful for the likely anticipated
costs to be reconsidered in greater detail, and scrutinised by Parliament.
In this response, the Sub-Committee concentrates its comments in relation to the Bill, but
would hope to comment in the future on the matters which are to be dealt with by
regulations.
SPECIFIC COMMENTS
Part 1 – National Planning Framework (“NPF”)
Section 1 (National Planning Framework)
The Sub-Committee would comment as follows on the proposals for the NPF:
The Sub-Committee is concerned that there is a lack of clarity about the types of
developments that will be included in or excluded from the NPF (e.g. how will the NPF deal
with Westminster strategies on reserved matters such as nuclear energy) and that the Bill
is sketchy as regards the procedures to which the NPF will be subject.
The SubCommittee refers to the lessons of the 1980s when decision-making processes on major
road schemes were on occasion disrupted because decisions were perceived to be made
centrally and behind closed doors and local people felt unable to question the need for the
development.
There must be adequate opportunities for communities to make
representations about national developments proposed for their areas and the decision
making processes (including those before the Scottish Parliament) must be open,
participative, transparent and sufficiently rigorous.
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x

Both in the context of the National Planning Framework, and indeed the new Strategic
and Local Plans, and with reference to the central objective of improving public
participation, the Sub-Committee notes with concern an absence of cross reference to
the community planning process required under the Local Government in Scotland Act
2003. The Sub-Committee suggests that the link with both the community planning
process and the Strategic Environmental process mentioned below should be clearly
and expressly dealt with. It is clearly counter productive that the process of
sustainable forward planning and community involvement should involve at least three
separate administrative processes. It is important that an early objective should be to
bring each of these three workstreams together at all levels of Scottish public
administration, and make it clear how participants are to interact. If the National
Planning Framework has to deal with Scotland’s public infrastructure, it must be clear
how work by providers through the community planning process is to influence the
NPF, and other plans.

x

In a similar vein to the point made above it is not clear how strategic environmental
assessment (“SEA”) is going to be tied into the process. The NPF, and all other plans
made in the new system will require to comply with the Strategic Environmental
Assessment Act 2005. It is equally important that the plan makers, and the public, are
clear about which stage each plan has reached, and the meaning of each consultation
they are asked to participate in. However, it is suggested that to avoid consultation
fatigue, there is an obvious case for rationalisation and conjoining the systems where
the opportunity arises. There may even be opportunities to make savings through this
process.

x

The Sub-Committee notes that the obligation of exercising development planning
functions with the objective of contributing to sustainable development required of
local planning authorities is apparently not applicable in the preparation or making of
the NPF. It is not apparent why this should be so. There may be legal issues arising
from the compliance with the objective of sustainable development at the two lower
levels of the system, but not at the level of the NPF. Differing standards for
development frameworks are inherently undesirable because of the difficulty of
complying with two differing measures.

x

With reference to the points made in our general remarks, the Sub-Committee is very
concerned that the planning system is going to experience a hiatus over the next few
years. The new development plans will be required to have regard to the NPF and
the next NPF will not be issued until 2008. There must be a risk that planning
authorities will simply mark time until the new NPF appears or alternatively
development plans that have made significant progress will have to be reconsidered
and, perhaps, significantly altered in light of provisions in the NPF. The SubCommittee considers that the Scottish Executive ought to address the possibility of
development plans becoming even more out of date, by the issue of guidance or
otherwise as it sees fit, to ensure that this risk is minimised. The Sub-Committee has
noted that Mr. McKinnon in his earlier evidence to the Committee suggested that the
National Planning Framework could include “transport, major public infrastructure,
waste, water and drainage” (evidence to the Communities Committee Wednesday 11
January 2006). The Sub-Committee considers that this makes it clear that the
National Planning Framework once published will be directly influential through every
layer of the new planning system. There is clearly a real problem for the development
industry, and land owners holding the country’s land resource regarding hiatus in the
transitional period. The Sub-Committee suggests it might be helpful for some
consideration of the SEA situation where draft plans that were sufficiently far advanced
were exempted from the need to comply. This is a very important issue and merits
careful debate and early publication of proposed transitional measures.

x

The Sub-Committee would highlight that the Bill does not say anything about the NPF
authorising the principle of developments such that at the planning application stage
only details can be debated. Could this be clarified?

Part 2 – Development Plans
Section 2 (Development Plans)
The Sub-Committee particularly welcomes the proposals to simplify and speed up the
development plan system provided these proposals are not to the detriment of the quality
of development plans which are at the core of the plan led system. It has the following
comments:
x

Sustainable development: The Sub-Committee fully acknowledges the Executive’s
commitment to a core principle in the primary legislation and is aware of the debate
about whether such concepts should properly be in primary legislation, about which
there are various views. The Sub-Committee cautions the Executive that such a
nebulous concept may present difficulty if it is, in law, an essential requirement of a
planning document. The Sub-Committee notes that the intention is that guidance will
be provided on the meaning of “sustainable development” and is aware of previous
definitions utilised in government policy. That makes it clear that it is a highly
debatable phrase and may not be susceptible to judicial interpretation. In essence,
the Sub-Committee doubts if the obligation as presently worded will be capable of
enforcement. If such an obligation is to be introduced, it suggests that it would be
more effective if it applied also to the NPF and to the development management
function. When the guidance is issued the Sub-Committee suggests that it is
important that this is particularly clear, and that there is appropriate guidance in
defining the relationship between the relevant elements (economic, social and
environmental) in the plan making process.

x

Timescale for preparation and review: There used to be a statutory requirement to
review development plans every 5 years and planning authorities were unable to cope.
It is obviously important to learn from that. The Sub-Committee, in principle,
welcomes the obligation that the development plan must be updated to a clear
timetable. The Sub-Committee has reservations about the effectiveness of this
requirement in the absence of sanctions or incentives. The ability for the Scottish
Ministers to step in and carry out the function in default may help but they already
have default powers and do not use them.
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x

Notification of development plan proposals: The Sub-Committee is concerned that
notification of new site specific proposals in a local development plan will prove to be
too onerous and costly and may significantly delay issue of such plans.

x

Examinations: The Sub-Committee thinks that, in the interests of openness and
transparency, any hearings into the merits of the plans and objections to them should
be held in public and, in turn, the proposals to allow the Scottish Ministers to consider
whether an examination should be held in public should be deleted. Research
undertaken into the Examination in Public process for Structure Plans suggested that
there was frustration with the lack of rigour that characterised examination of the
issues and the Scottish Ministers and their predecessors have not invoked that
process for around two decades. The Sub-Committee thinks that the Scottish Ministers
must take appropriate measures to minimise the prospect of any proposed
examination process being subject to similar concerns and, in turn, any loss of
confidence in the process by the Scottish Ministers and others.

x

Key agencies: The Sub-Committee very much welcomes the obligation on key
agencies to participate in the formulation of the development plan. Early remarks
about the importance of conjoining the plan making process with the obligations of
community planning and SEA are relevant here. It will be important that the definition
of ‘key agency’ is wide enough to include all infrastructure providers including Scottish
Water and the Trunk Roads authority. It will also be important that these key agencies
effective participate in the formulation of development plans and that there is some
sanction if key agencies fail to participate or alternatively there is some
encouragement for such agencies to participate effectively in the formulation of
development plans. The Sub-Committee suggests that these agencies could perhaps
be put under some obligation to comply with the plans post adoption. Could
supplementary guidance be provided? The Sub-Committee also suggests that
safeguards should be in place to ensure that SG is not used to avoid provisions for
public examination of the SDP/LDP.

x

Links with community planning:
The Sub-Committee reiterates the remarks
already made in connection with the National Planning Framework, but this is even
more relevant at the strategic or local levels. The Sub-Committee takes the view that
that, given the investment of time and effort in community planning, the linkage
between the different levels of the development planning system and community
planning should be clearly stated in order to facilitate delivery and/or use of local
infrastructure being well co-ordinated.

x

Departure from a reporter’s recommendations:
It
is
regrettable
that
a
fundamental matter such as the criteria against which a proposed departure from any
reporter’s recommendation are not to be included in primary legislation and there is no
indication of the detail (which is proposed to be included in secondary legislation).

x

Modifications: The procedure for dealing with post hearing modifications is unclear. It
will be important that people affected by proposed modifications to a plan have an
opportunity to make representations.

Part 3 – Development Management
Section 4 - Hierarchy of developments for purposes of development management etc.
The Sub-Committee thinks this proposal should help to simplify and speed up the system.
However, it has three concerns:
x
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In the absence of the regulations which will give effect to the hierarchy, it is difficult to
be sure how this will work. The Bill does not explain the significance of ‘national’ and
‘major’ developments. The Sub-Committee understands that the Scottish Executive
has merely started to do some work on what the thresholds might be for ‘major’
developments. The Sub-Committee believes that it will be important for there to be

clear and robust definitions of the new categories and in particular how mixed-use
developments (which are increasingly favoured for projects) will be dealt with.
x

The Sub-Committee does not understand why the reforms should necessarily lead to
an increasing centralisation of decision-making.
The Explanatory Memorandum
refers to a 183% increase in call-ins. There are all the hallmarks of a major structural
change in the centre of gravity of decision making which should be carefully
considered. The financial implications should also be considered with particular care.

x

The Sub-Committee understands why it is proposed that elected members should
hear appeals against delegated decisions by their officers but is concerned that this
will give the appearance of bias. In effect, the planning authority will review its own
decision. This aspect appears to the Sub-Committee to encounter real possibilities of
ECHR non compliance. This proposal seems to run counter to the trend in the Bill with
local development plans where, because of problems of credibility, the ability of
planning authority’s to depart from the recommendations of reporters is to be curtailed.
The Sub-Committee thinks the proposal could also cause difficulties for the planning
authority officers who will determine an application under delegated powers and then
may be expected to prepare the brief for the elected members for the ‘review’ and/or
advise the review panel. It appears to ignore the reality that council officers are in
frequent, perhaps daily, contact with councillors and that councillors may discuss
cases which may ultimately come before them on review. These proposals will not
promote confidence in the planning system. Moreover, depending on the
arrangements made, they may not be ECHR compliant.

Section 5
Initiation and Completion of Development
The Sub-Committee has some concern that the insertion of new section 27A at section 5
of the Bill will make failure to serve notice of initiation of development a breach of planning
control and is unclear as the rationale. What will be achieved by what appears to be an
additional bureaucratic requirement?
What is the point of a planning authority taking enforcement action, which will surely be to
require a notice to be served,. That seems pointless given that the authority will obviously
be aware that work has started. Section 27A as currently drafted also does not make it
clear that there is no requirement to serve a notice when the development is proceeding
under permitted development rights, which would impose a truly onerous burden on a
large number of citizens.
Section 7 - Variation of applications for planning permission
The Sub-Committee does not understand why applicants should not be allowed to vary a
development proposal before a decision is made, either by the planning authority or on
appeal. The position at the moment is that they cannot increase or substantively change
a proposal without starting again with a new application and new consultations and
notification. If the general objective in “fine-tuning a development proposal” is to engage
in iterative dialogue, then there should be scope under the development management
principle for minor concessions or improvements to be made by the developer. They can
reduce the development so as to make it more acceptable and they can make minor
changes, again with a view to removing objections. Given that the Scottish Ministers are
trying to speed up the system and promote economic growth, and that the changes are
likely to result in a better quality development, the continuation of this facility would seem
to be very desirable and it is unclear how local communities are disadvantaged by it. It
should be noted that reporters and the Scottish Ministers on appeal can grant planning
permission for a reduced development or can require alterations by way of condition.
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Section 18 – Appeals etc
Repeal of the right to be heard
The Sub-Committee has noted with concern the proposals to repeal the right to be heard
in:
 applications for planning permission called in by the Scottish Ministers for their
determination;
 planning appeals;
 enforcement notice appeals;
 certificate of lawfulness appeals;
 replacement of tree appeals;
 listed building consent appeals; and
 listed building enforcement notice appeals
The Sub-Committee notes the proposals to empower the Scottish Ministers, and in
practical terms their civil servants, to determine whether the matter under consideration
will be considered by written submissions, hearings, inquiries or a mixture of these.
The Sub-Committee is aware that there are a number of views about whether or not the
right to a hearing is crucial to Article 6 compliance. The Sub-Committee does take the
view that at the least the issue remains that the procedures should secure true and
demonstrable administrative fairness at each stage under more traditional principles of
administrative law. The Sub-Committee considers that this is another instance where
proposals may not be ECHR compliant and that this should be considered carefully. The
Sub-Committee is inclined to support a presumption in favour of the applicant’s/appellant’s
choice of procedure, which of itself provides an additional safeguard against unfairness.
Early determination of appeals
The Sub-Committee understands the objective to introduce a sieve to eliminate
undeserving appeals, but again, cautions great care to ensure that the removal of the right
of appeal will not result in non compliance. From experience, the Sub-Committee remains
to be convinced that as many as 25-30% of appeals will clearly not merit more extensive
consideration (for instance because the proposals ‘clearly depart from an up to date
development plan’ or because they ‘do not properly address the reasons for refusal’) might
be subject to early determination and be dismissed on a preliminary consideration by the
Scottish Executive Planning Division.
The proposed section 47A to be inserted by section 18 of the Bill prevents new matters
being raised at the planning appeal stage, subject to two exceptions, namely that a) the
matter could not have been raised before and b) exceptional circumstances. The SubCommittee suggests for the reasons given above that there are limits to the extent to
which the ability to modify a proposal at appeal to meet concerns identified, which is the
essence of an iterative process, should not be permitted. This seems a draconian
measure which could be counter productive to the objective of good quality development.
In some situations, applicants may be forced to reapply in some situations, purely to get
new evidence accepted, even though the authority will still refuse the fresh application,
which seems a waste of everyone’s time. It may result in a number of repetitive and
superfluous work in planning departments which is clearly undesirable. The SubCommittee has concerns regarding this principle.
Section 20 – Planning permission in principle
Regarding the proposed new section 59 regarding the above the Sub-Committee sees no
difficulty with continuing to refer to “outline” planning permission. Could this be
considered?
Section 22 - Planning obligations
The Sub-Committee considers that it would be helpful for the implications of this section to
be reconsidered.
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It notes that the opportunity appears to have been missed to give statutory effect to
Circular 12/1996 and to limit the scope of obligations to those that are reasonably related
to and in proportion to the related planning application.
It suggests that lack of infrastructure is one of the most persistent problems in planning
practice. Presumably this is not addressed in the Bill because consideration is being given
at UK level to the introduction of a new tax; a planning gain supplement. The SubCommittee notes that a consultation is taking place in England on the supplement. It is
unclear as to how far Scotland is being involved in the debate but suggests that it should
be fully involved in such an important matter.
It is important that both the Westminster and Scottish Parliaments are coordinated the
relation to these matters.
Compensation
The recent Planning and Compulsory Purchase Act 2004 adopted the Law Commission’s
recommendation and improved the level of compensation for non-residential interests.
The Sub-Committee’s view is that claimants in Scotland are now at a disadvantage and
given the level of compulsory purchase which appear to be currently underway or
proposed in Scotland, this seems inequitable. It suggests that a provision modelled on
the 2004 Act bringing the two systems into line should be considered.
Section 23 - Good Neighbour Agreements
The Sub-Committee has expressed its concern about the lack of significant public
consultation on the proposed introduction of good neighbour agreements. This proposal
can properly be described as significant.
As previously indicated, the Sub-Committee does support the idea of express codes of
behaviour, tailored to local circumstances, which are prepared by operators in consultation
with local community interests, and adhered to as a matter of good business practice.
However, the Sub-Committee has deep rooted concerns about making such agreements
legal contracts. There are real problems in setting them up, and in contemplating
enforcement to the Courts. Good neighbour agreements must be very carefully
considered before this measure is enacted.
The Sub-Committee notes that there are elements of duplication between good neighbour
agreements and outputs already delivered, for example, by planning conditions, planning
agreement provisions and in particular by liaison committees established pursuant to a
planning agreement or otherwise and by other regulatory regimes including freedom of
information requests.
The Sub-Committee questions whether such duplication is
desirable. Moreover, it is difficult to identify matters of substance that may be in such
agreements that would be outwith what can be required or agreement pursuant to a raft of
regulatory regimes.
The Sub-Committee considers that there is a danger that empowering community councils
or other bodies or trusts within the community to enforce good neighbour agreements will
seriously interfere with the obligation of planning authorities to impose planning conditions
or enter into planning agreements, monitor such conditions and agreements and, if
appropriate, seek to enforce such conditions and agreements.
The Sub-Committee does, however, welcome the idea, even if it remains to be convinced
that the place for this is in primary legislation. Some Sub-Committee members consider
that there are real prospects that this mechanism will assist. The Sub-Committee would
be very willing to engage in further dialogue with the Executive to investigate whether the
problems that the Sub-Committee envisages can be resolved, and a robust mechanism
arrived at.
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The Sub-Committee notes the definition of a community body for the purposes of Section
75D of the Act. Its view is that it is important that there is some mechanism in place to
ensure that the community body purporting to represent the community is indeed so
representative.
Part 4 – Enforcement
Section 24 – Temporary Stop Notices
The Sub-Committee considers that the proposals for temporary stop notice which may
result in the withdrawal of permitted development rights without compensation unless a
successful application for a certificate of lawfulness is made may run the risk of a
challenge on the grounds that they may not be ECHR compliant and would suggest this is
carefully considered.
The Sub-Committee is unsure of the authority which can withdraw the temporary stop
notice. It also suggests that surely compensation should be payable in every instance
where there is no breach of planning control.
Part 5 – Trees
Section 26 – Tree preservation orders
The Sub-Committee has no comments.
Part 6 – Correction of Errors
Section 27 – Correction of errors
The Sub-Committee acknowledges that this looks like a “good idea” but counsels caution.
Particularly given the importance of the reference to a Court as an ECHR compliance
issue, great care should be taken as attempting to bring in a corrective power. The SubCommittee acknowledges that an attempt is being made to restrict the corrective power to
non essential aspects of the decision but, from experience, that distinction is usually
debatable, and it is far from clear which aspects of a written decision can safely be
corrected. On the assumption that these issues can be resolved, the Sub-Committee is
unclear as to why this section is restricted to defective decision letters which are issued by
the Scottish Executive and suggests it might be helpful for this power to extend to planning
authorities.
It suggests that section 241A should perhaps be limited to “persons aggrieved”. Also,
section 241C provides that the corrected decision takes the date of the correction notice.
The Sub-Committee’s view is that it should be backdated to the original decision. Could
this be reconsidered?
Part 7 – Assessment
Section 28 – Assessment of planning authority’s performance or decision making
The Sub-Committee is concerned about the lack of any effective sanction for inadequate
service provision and the lack of any ‘incentive’ for high quality service provision.
The Sub-Committee notes the lack of any external assessment of the Scottish Executive
Planning Division and the Scottish Executive Inquiry Reporters Unit. It considers it
regrettable that the proposals in the Bill do not include provisions, similar to those in the
Planning and Compulsory Purchase Act 2004, which obliges the Minister to issue
timetables in respect of his determinations and to lay a report before Parliament which
reviews performance and explains any failures to comply with those timetables.
The Sub-Committee respectfully suggests that what should be achieved through the
process of reform is effective partnership working between all layers of government and it
is of great importance that high standards are sought and maintained on a continuous
basis at every level of the system. This is particularly acutely the case as the Scottish
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Executive takes a more substantial role as a component of the forward planning and
decision making process.
Part 8 – Financial Provisions
Section 29 – Fees and charges
The Sub-Committee believes that the Scottish Executive should disclose the likely
increases in fees and charges that may be put in place to fund the proposed new planning
system and whether there will be some cross subsidy from planning application fees to
support other work such as development planning.
Section 30 – Grants for advice and assistance
The Sub-Committee welcomes the proposals to make grants available for advice and
assistance on planning matters. However, it is concerned that the limited funding available
may not provide adequate resources to bring about effective rights in participation in
planning and that those resources available may not be made available to those most in
need of resources.
Part 9 – Business Improvement Districts
The Sub-Committee’s view is that anything that facilitates the regeneration of areas in
need of improvement is welcome in principle. However, it is difficult to know from the
information supplied why these quite complicated arrangements are being proposed, what
they are intended to achieve and how. It notes that Business Improvement Districts
(BIDs) were not heralded in the White Paper. Its view is that another ‘special’ regime may
add complexity to the planning system.
Planning authorities already have power to
designate ‘simplified planning zones’ (which adds complexity to the legislation) and the
power is little used in practice.
BIDs seem to be a rather different animal, but the
necessity for it and the relationship between the two, if any, is unclear.
Part 10 – Miscellaneous and General Provisions
Section 48 (4)
The Sub-Committee would question what is achieved by preventing a retrospective
permission from having the effect from the date on which the development was carried out.
CONCLUSIONS
The Sub-Committee welcomes the opportunity to participate fully in the White Paper
process, and equally welcomes the opportunity to give evidence to the Communities
Committee on the Bill. While the Sub-Committee applauds the obvious motivation in
moving the legislation forward to early enactment, it has found it difficult to be sure that
they have identified all potential issues in the time that has been available to consider the
Bill. The Sub-Committee hopes that dialogue between the Scottish Executive advising
the Parliament, the Parliament itself, the development industry and those representing
local authorities and community interests, will continue, such that any latent problems in
the proposed legislation can continue to be identified and addressed.
SCOTTISH ENVIRONMENT PROTECTION AGENCY (SEPA)
1.

Background – SEPA’s role in the planning System

1.1
Thank you for the invitation to SEPA to submit both written and oral evidence to
the Committee in respect of the Planning etc (Scotland) Bill. SEPA welcomes the Bill’s
introduction to Parliament and many of the proposals contained therein for the
modernisation of the planning system in Scotland. It is important that the Bill makes the
planning system fit for the purpose of delivering the Executive’s social, economic and
environmental objectives and to contribute effectively to the sustainable development of
Scotland.
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1.2
Influencing the planning system is one of the key non-regulatory ways in which
SEPA can achieve its six environmental outcomes 1 and provide for effective protection of
Scotland’s environment. SEPA is currently a statutory consultee for certain types of
development and the Agency works closely with all planning authorities across Scotland
on both development planning and development management matters. SEPA sees its
statutory consultee role being:
a)
b)

to provide planning authorities with information and advice to facilitate
development planning or to enable them to make informed development
management decisions; and
to evaluate the environmental effects of a plan or an application and to support
or object accordingly in order to promote effective environmental protection.

1.3
Most of SEPA’s outcomes and objectives require to be taken forward proactively
by the planning process, particularly in relation to taking forward sustainable development.
For example, to achieve SEPA’s waste outcome, the National Waste Strategy sets out a
need for Scotland to move from a situation where it landfills over 90% of its waste (in
2002) to one where waste is managed more sustainably through reduction, reuse and
recovery with only 30% landfilled by 2020. Clearly to make such a transition requires an
effective and fit for purpose planning system that can provide the spatial framework for
delivery of the network of waste infrastructure facilities to achieve this objective.
1.4
Accordingly, SEPA allocates significant resources for engaging with the planning
system at all its levels, from influencing Scottish planning policy and advice, to working
with Planning Authorities in the preparation of Development Plans and engaging with
planners and developers to facilitate the determination of planning applications. To do this
work, SEPA has 24 dedicated planning staff responsible for planning liaison work at both
national and local level. Further support is provided by specialist staff within SEPA such
as hydrologists and ecologists.
SEPA typically provides input to 8500 planning
applications per year and to the preparation of every development plan in Scotland. SEPA
is also committed to following up its representations on development plans and planning
applications and frequently gives evidence to planning inquiries and hearings.

1.5
This submission establishes SEPA’s views on the general principles of the
Planning etc (Scotland) Bill. It represents SEPA’s interim written evidence to the
Committee in support of oral evidence to be given on 1 February. A more detailed
submission will also be submitted by 6 March in response to the general call for evidence.
a)

This paper focuses on the following aspects of the Planning etc Bill
x
x
x
x
x
x
x
x

1

The National Planning Framework;
Sustainable development;
Development planning;
Development management;
Duty to co-operate in Development Plan preparation
Development hierarchy
Pre-application discussions
Impact on SEPA resources;

SEPA’s Environmental Outcomes are: 1. Minimised, recovered and well-managed waste, 2. Good water
environments 3. Good air quality, 4. Good land quality, 5. A respected environment: protected, informed and
engaged communities and 6. Economic wellbeing. Go to www.sepa.org.uk for more details
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2.

Part 1 - National Planning Framework

2.1
SEPA has consistently supported the concept of a National Planning Framework
(NPF) and, accordingly, supports its proposed introduction to statute.
2.2
SEPA also strongly supports the proposed inclusion of strategic waste
management infrastructure within the NPF and considers that this will provide a positive
framework for the delivery of facilities needed to ensure that Scotland manages its waste
more sustainably and in accordance with the National Waste Strategy. Similarly, SEPA
supports the proposed inclusion of water supply and drainage infrastructure within the NPF
to provide a coordinated approach to new development and investment across Scotland.
It is also important that the NPF establishes a robust framework for advancing Choosing
our Future: Scotland’s Sustainable Development Strategy, including the interface between
land use planning and climate change.
2.3
The NPF and the national priorities and developments it proposes will be afforded
a high status under the planning system proposed by the Bill. It will also we understand
set out in principle the need for certain national developments, although it will not pinpoint
their location. Given this importance, SEPA believes that it is absolutely vital that
stakeholders, which includes the public, have an early and meaningful opportunity to
influence the content of the NPF. It is equally vital that having participated in the process
those with an interest in the NPF feel that they are contributing to a process that will fully
take account of their views. We do feel therefore that the requirements for consultation
could be strengthened in the Bill and that a commitment to full public consultation be put in
place. Such an approach would appear to be in line with the Sustainable Development
Strategy which, when referring to environmental justice states it is “about fairness in
providing the information and opportunities for people to participate in decisions affecting
their local environments”. Further details of the consultation process and how views will
be taken into account by Ministers should be set out in due course.
2.4
The Bill promotes the use of Action Plans for implementation of development
plans and SEPA is of the view that a similar approach could also be adopted for
preparation of the NPF. This would allow progress in implementing the NPF to be tracked
and would inform the review process.
2.5
SEPA also considers that the NPF should be required by the Bill to be prepared
with the objective of contributing to sustainable development (see below) in the same way
that Planning Authorities are for preparation of development plans.
3.

Part 2 – Sustainable Development
a)

SEPA strongly supports inclusion of a duty on Planning Authorities to exercise
the function of Development Planning with the objective to contributing to
sustainable development. Planning has a crucial role to play in assisting the
delivery of sustainable development and in implementing the Sustainable
Development Strategy – therefore it is vital that it has a statutory duty to meet
these objectives.

b)

While strongly supporting this duty SEPA is of the opinion that it should not be
confined purely to development planning (ie in the preparation of Strategic
Development Plans and Local Development Plans). Rather, it should be
extended to other parts of the planning system also, including the NPF,
supplementary guidance and parts of the development management process.

c)

It is accepted that it may be difficult to extend such a duty to cover
determination of every planning application, but it would, we consider, be
completely appropriate for such a duty to be placed on preparation of the NPF,
for example. This is particularly resonant given the support the NPF will
provide to achieving delivery of the Sustainable Development Strategy.
Integrating sustainable development into supplementary guidance proposed in
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section 22 of the Bill would also be very valuable, for example, in enabling
planning authorities to influence the formulation of development proposals
through guidance which requires sustainable design and construction.
d)

4.

There will also be a need to support this duty with guidance – possibly statutory
guidance – to assist Planning Authorities. Under S31 of the Environment Act
1995, SEPA is provided with statutory guidance from the Executive on actions it
must take to contribute to the goal of sustainable development. This guidance
provides a helpful framework for SEPA’s sustainable development activities and
this type of approach may be a model that could be used to provide similar
statutory guidance for planning authorities.
Part 2- Development Planning

General Comments
4.1
SEPA welcomes the provisions in the Bill aimed at speeding up and simplifying
development plan preparation. Further, the requirement for plans to be regularly updated
and supported by Action Plans is equally supported. Development Plans must be at the
heart of the planning system in our view and their strengthened support in the Bill is
welcomed, along with the range of measures to make their preparation easier, quicker and
more transparent. We do have, however, comments on some of the detailed provisions,
which are set out below:
Strategic Development Plans
4.2
SEPA is broadly supportive of the proposal to have SDPs covering the main city
region areas. Clearly, identification of the boundaries for the SDP areas is an important
step in the process and SEPA considers that it would be appropriate for some stakeholder
consultation on the proposed boundaries – this is not required by the Bill presently. We
would find such dialogue valuable in being able to develop synergy between land use
planning units and other planning areas (eg Area Waste Plans, River Basin Management
Plan Advisory Group Areas) which may help in their implementation.
4.3
Section 7 sets out the proposed content of SDPs. In addition, SEPA would like to
see inclusion of the following matters:
x
x
x

Waste management should be included in the list set out in 7(4)(d)
Sustainable flood management should also be included in this list
In addition to setting out proposals for development, it is important that SDPs
are equally clear about where developments will not be suitable due to
environmental constraints – eg areas protected for their environmental value.
This should be included as appropriate in section 7.

4.4
SEPA supports the main processes and provisions concerned with preparation
and consultation on the SDP. In particular, the identification of alternative proposals is
welcome and will make Strategic Environmental Assessment of the SDP easier and more
effective. SEPA welcomes the proposal for mandatory examinations of proposed SDPs
where unresolved objections remain.
Local Development Plans
4.5
SEPA supports the provisions set out in the Bill that require Scotland-wide
coverage of up to date LDPs. Out of date Local Plans have been an issue in the past and
it is welcome that the Bill requires regular review and updating. This is essential if plans
are to provide an effective framework both for enabling new development and for
protecting the environment. SEPA also supports reference in section 15(2) to the need for
LDPs, in areas outwith a SDP area, to include strategic planning matters and the
opportunity for joint working between LDP authorities on issues of cross boundary
importance (eg waste or renewable energy).
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4.6
Section 15 sets out the proposed content of LDPs. SEPA would like to see
inclusion of the following matters in addition to those currently outlined:
x
x
x

Waste management should be included in the list set out in 15(5)(d)
Sustainable flood management should also be included in this list
In addition to setting out proposals for development, it is important that LDPs
are equally clear about where developments will not be suitable due to
environmental constraints – eg areas protected for their environmental value.
This should be included as appropriate in section 15.

Duty on Key Agencies to Co-operate
4.7
Part 2 requires that key agencies “co-operate” with development planning
authorities. A similar duty is referred to in other parts of the Bill. Although the Bill does not
specify the key agencies, it is understood from the White Paper and from discussions with
the Scottish Executive that SEPA will likely be identified as such. Subject to the comments
made in 4.11 below, SEPA would be very content with such a new duty, which will build on
current partnership working.
4.8
SEPA sees a great deal of value in proactively engaging in the development plan
preparation process and the Agency has formal procedures in place which prioritise these
activities in our planning liaison activities. Accordingly, we already try very hard to work,
where possible, in partnership with planning authorities to provide timeous information and
views about the environment in the area and the plan’s proposals for it. This does not,
however, diminish the need for the Agency to be able to object to those parts of a plan that
we consider to be inappropriate.
4.9
This process of early engagement has been made easier by Strategic
Environmental Assessment required under the Environmental Assessment of Plans and
Programmes (Scotland) Regulations 2004 (shortly to be replaced by the Environmental
Assessment (Scotland) Act, 2005) which all development plans must be subject to, and for
which SEPA is a statutory consultation authority and which requires our “early and
effective engagement” in the plan making process.
4.10
In addition there are numerous examples where SEPA is working proactively with
planning authorities to assist plan preparation – for example in the last 3 months we have
x held a Scotland-wide seminar programme on planning for waste management
which involved 24 planning authorities;
x held tripartite meetings with SW Scotland planning authorities and Scottish
Water to discuss drainage and development constraint issues;
x jointly worked with the Executive on preparation of Planning Advice Note 51 on
Planning and Environmental Protection.
4.11
Accordingly, SEPA considers it is already making strong progress towards the
objective set out in the Bill and is very content for such a duty to be placed upon it.
However we consider that the term “co-operate” might be misleading in that it implies a
continuous joint working towards shared objectives throughout the process. While this is
obviously desirable, there may of course be times when SEPA does have to formally
object to parts of a plan in order to progress an environmental protection outcome that is
not necessarily shared by the planning authority. It is important that this is retained and
not blurred by the presence of such a duty. Accordingly, SEPA would prefer to see this
changed to a duty to “engage” which was the terminology used in the Planning White
Paper.
5.

Part 3 – Development Management

5.1
Hierarchy of Developments – In principle, SEPA supports the identification of a
new hierarchy of development. This will assist us in our business planning and
prioritisation of planning casework. It also recognises that some developments are of
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strategic importance, or are more complex and may need to be managed in a different way
to ensure effective and speedy decision making. SEPA has some concerns that the
thresholds for determining the hierarchy will be based on size of a development alone as
opposed to more qualitative thresholds including other criteria such as environmental risk.
While we consider that other proposals in the Bill, such as the requirement for statutory
pre-application discussion on all EIA development may go some way to address such
concerns, we also consider it appropriate that applications where there are complex
environmental issues should be prioritised. For example, a residential development of say
250 houses may not be considered a major development, but if that site were proposed to
be located adjacent to a site regulated by SEPA then it may well raise more complex
environmental issues and require some evaluation of the interface between it and the
regulated site. We are slightly concerned that if planning authorities are being required to
prioritise resources to national and major developments that there is a risk that local
developments which have complex environmental issues to resolve may receive less
attention than they warrant.
5.2
Pre-Application Consultation – It is understood that it is intended that this provision
will apply to developments which: require Environmental Impact Assessment, are contrary
to the Development Plan, or are bad neighbour developments. This in essence formalises
the process of pre-application discussion which is currently adopted by some developers.
SEPA already often engages in such pre-application discussions as we see benefit in
discussing matters early. In principle this provision in the Bill is welcomed as it provides
an early opportunity for developers, planning authorities and agencies like SEPA with an
opportunity to discuss and, where appropriate, refine proposals before the application is
lodged and the clock starts ticking. It is also a useful proposal in that it may assist
ensuring that when the application is submitted, it is accompanied by all the relevant
information that SEPA would wish to see in order to understand the effects of the
application on the environment. This is a often a key frustration, where applicants do not
supply appropriate levels of information and one which can lead to delay in decision
making.
5.3
Good Neighbour Agreements – In principle, SEPA supports this provision which
allows for GNAs to be entered into. Although the GNAs are intended to be an agreement
between a developer and a community body, it may well be the case that other agencies
like SEPA will need to be involved. For example, a GNA which makes reference to the
way a site may be operated may need to involve SEPA where that site is regulated under
an environmental protection regime.
7.

Resources

7.1
As noted above, SEPA already puts considerable resources into engaging the
planning system and, therefore, any significant alterations to that system, such as those
proposed by the Bill, will have resource implications for the Agency. Proposals such as
statutory pre-application discussions, good neighbour agreements, pre-determination
hearings and the duty to cooperate in a wider range of development planning activities will
all have possible implications. It is the case, however, that SEPA will need to embrace the
culture of change that the Planning Bill is seeking to sweep in. Just like planning
authorities, SEPA will need to change its own processes and realign its resources to
where they can best contribute to making the planning system the driver for sustainable
development that it could, and should, be. Accordingly, while the Bill will impact on the
Agency’s activities considerably and, while reserving judgement on some of the detail to
emerge in secondary legislation, SEPA will seek to manage the resource implications of
the Bill through re-prioritisation and through development of effective and efficient new
procedures in line with the new system.
8.

Summary

8.1
SEPA welcomes the bringing forward of the Bill and supports many of the
proposals in it. The Agency is committed to working with the Executive, planning
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authorities and developers to enable sustainable development that meets the needs of
Scotland while protecting its high quality environment.
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SUPPLEMENTARY EVIDENCE FROM THE LAW SOCIETY FOR SCOTLAND
Planning etc. (Scotland) Bill
I note that the Convenor's perception of the evidence that I gave on 1 February 2006
regarding good neighbour agreements ('GNAs') has led her to subsequently state on 8
February 2006 that '[Mr Watchman] was quite hostile to good neighbour agreements' and
that was 'disappointing'.
The evidence that I gave sought to reiterate points in the Law Society's Memorandum of
Evidence and to elaborate upon the theme in that memorandum about the need for the
proposals for GNAs to be carefully considered. One significant concern is the failure to
properly evaluate the proposals for GNAs, There was no intention that my evidence would
give rise to any perception of hostility.
The enclosed annex summarises the evidence that I gave regarding GNAs on 1 February
2006. That annex also outlines issues relating to GNAs in the Chief Planner's letter dated
17 February 2006 addressed to the Convenor of the Communities Committee. Some of
those issues were raised by members of that Committee and some of the issues echo
matters I raised on 1 February 2006.
I trust that it is clear from the evidence that I gave on 1 February 2006, and the evidence
submitted by others, that there is a legitimate concern that all of the issues relating to
GNAs have not been identified and properly considered. The Law Society's Memorandum
of Evidence makes it clear that there is a willingness to engage with the Scottish Executive
on this and other matters so that robust proposals can be taken forward for consideration
by the Scottish Parliament.
I am unsure whether the appropriate action is to draw this letter to the attention of the
Communities Committee. If it is, I have no difficulty with that.
Yours sincerely
John Watchman
Watchman & Co
cc. M Clancy, Law Society of Scotland
F McChlery, Convenor, Planning Law Sub-Committee of the Law Society of Scotland
Annex
Planning etc (Scotland) Bill
Good Neighbour Agreements ('GNAs')
Summaries of Evidence
Summary of themes of evidence given by John Watchman on behalf of the Law Society of
Scotland on 1 February 2006
x
x
x
x
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proposals for good neighbour agreements were not the subject of the same
significant public consultation that took place on other issues;
there has been a failure to fully and properly evaluate proposals for GNAs;
the experience in other jurisdictions while relevant is not determinative given the
different regulatory contexts;
significant practical issues (such as parties, the purpose of GNAs, the scope of
GNAs and likely obligations of parties to GNAs and the provision of adequate
resources to enter into, monitor and enforce agreements) have not been fully
considered;

x
x

that the need for, and scope of, good neighbour agreements should be flagged
up in development plans similar to current requirements in relation to planning
agreements; and
recognition that good neighbour agreements would be a pretty powerfbl tool in
the hands of the community.

Issues as summarised in letter dated 17February 2006 issued by Chief Planning Scottish
Executive addressed to Karen Whitefield MSP, Convenor of the Communities Committee
x
x
x
x
x
x

what is the purpose of GNAs and how will they be put in place?
how will the Executive ensure that where appropriate a GNA is put in place?
who will be responsible for enforcing a GNA?
what will happen if the developer goes into liquidation? How will the GNA be
fulfilled in due course?
if the development is not completed will the right of appeal be extended to the
community?
how will the Executive ensure proper enforcement and incentives of the GNA?
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Planning etc (Scotland) Bill:
Stage 1
09:39
The Convener: Agenda item 2 is stage 1
consideration of the Planning etc (Scotland) Bill.
The committee will hear evidence on the bill from
two panels of witnesses.
I welcome the first panel of witnesses, who
represent the Scottish Executive inquiry reporters
unit. We have been joined by Jim McCulloch, who
is the chief reporter, Mike Culshaw, who is the
deputy chief reporter, and Lynda Towers from the
office of the solicitor to the Scottish Executive.
I thank you for appearing before the committee.
We would like to pursue with you a number of
specific questions, which we would be grateful if
you would address. We accept that you might
want to raise other issues with us and you will be
given an opportunity at the end to put any of those
on the record.
Will the proposals in the bill ensure that the
planning system is seen to be less formal and less
adversarial and that there is more accessibility for
members of the public?
Jim
McCulloch
(Scottish
Executive
Development Department): Good morning.
Ministers’ objectives are to improve the efficiency
of the planning system and to promote greater
inclusion for the public and interested parties, so a
balance must be struck. We expect the proposals
to result in a less adversarial and more informal
approach that will benefit all participants. Under
the development plan system, the reporter will
examine the council’s statement on community
engagement to determine that it has done what it
said it would do in the process. If it has, the
reporter will move on to consider objections to the
development plan. In future, the word
“examination” will be used in development
planning rather than the word “inquiry”. That is
intentional. Reporters have been experimenting
with changes in culture in the past few years and
the policy signals that those changes will become
normal practice. There will be greater use of
hearings—informal discussions that are led by a
reporter and are usually held around a table—and
a reduction in the use of adversarial inquiry
processes that involve formal cross-examination.
Formal processes will be used in the few cases in
which such an approach is needed to get to the
bottom of difficult and complex issues.
The Convener: In what types of case do you
expect the more adversarial approach to be used?
Jim McCulloch: In many cases, we expect a
hybrid approach to be used. There will be a
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continuum
of
approaches,
from
written
submissions and hearings to full, formal inquiries.
Different processes will be used to deal with
different aspects of the evidence in individual
cases. For example, during consideration of a
proposed superstore there might be difficult
technical evidence about retail capacity and retail
impact. The arguments on that would be largely
professional and technical and we expect that they
would be dealt with in a formal inquiry process so
that there could be detailed forensic examination.
However, when we moved on to consider people’s
opinions about the effect of the proposed
development on the local area or the effect of
traffic on nearby residential areas, I do not think
that
formal
cross-examination
would
be
appropriate and the process could be intimidating
if the evidence was required to be presented in
that way.
The Convener: Will the inquiry reporters unit’s
decision on which procedure is to be used be
transparent, so that there is confidence in the
system?
Jim McCulloch: That is our intention. Our
current approach is relatively inclusive and all the
material that is used in reaching the decision is
open to everyone involved. That inclusion will be
improved by e-enablement, because we intend to
post the material on the web as well as make it
available in paper form. We hope to fulfil the
requirement for transparency.
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period. One element of the bill is that the failure to
consult properly can be a showstopper, resulting
in ministers returning a plan to an authority to ask
it to do it again. We will consider such elements
early on in the process, before we start the main
inquiry.
09:45
The Convener: Do you expect there to be
dialogue early on between the inquiry reporters
unit and a local authority to ensure that there is
proper consultation with communities and that
their interests are taken into account?
Mike Culshaw: Dialogue needs to take place
before the inquiry reporters unit becomes involved.
That is for the authority to do. We will become
involved in local plans—now and in the future—
after the period for consultation and objection has
taken place. At that stage, we will move and hold a
public inquiry. We will not be involved in dialogue
with an individual authority before that. That will be
a matter for the planning advice note and for
ministers.

The Convener: Is it possible for the inquiry
process to take less time?

Christine May: We are talking about the
involvement of the inquiry reporters unit in
development plans. Do you accept that you will be
asked to judge matters at a stage when views will
already be polarised? How will that be done in
cases in which an authority, in finalising its
development plan, chooses not to accept your
recommendation and departs from it? Will you
expand on the administrative and the political
processes that might come after that?

Jim McCulloch: We certainly hope so, and that
is the objective. The reduction in the oral process
will benefit everyone who is involved. If more
material is covered by written submissions and
informal hearings, there will be a time saving in
comparison with a formal inquiry.

Mike Culshaw: That will not be a matter for us.
If a planning authority, having received a report
from the inquiry reporters unit, does not wish to
accept any of its recommendations, it will then
need to make a case to ministers. Ministers will
decide whether the case has been made properly.

The Convener: How will reporters assess
whether local authority planning departments have
consulted properly and effectively?

The “Modernising the Planning System” white
paper gives three instances in which it is
acceptable for a planning authority to depart from
a reporter’s recommendation. The first is if it does
not comply with the strategic environmental
assessment that has been carried out on the plan.
The second instance is if it is contrary to national
policy, the national planning framework or the
strategic development plan. The third instance is—
to put it bluntly—if the recommendation is just
plain daft. That means if the reporter’s
recommendation does not make sense and does
not follow from the case that has been put to him
or her.

Jim McCulloch: I ask Mike Culshaw to respond
to the question.
Mike
Culshaw
(Scottish
Executive
Development Department): Planning authorities
will be required to prepare a consultation
statement. In preparing their development plan
scheme, they will have to state the public
consultation measures that they will engage in as
part of the process of preparing the local plan.
When they complete it and submit it for
examination, we will consider whether they have
carried out what they said they would do and
assess it against national guidance—a planning
advice note on community engagement is already
in preparation—and against any views that people
may have put forward during a plan’s consultation

Jim McCulloch: I think the exact term is “flawed
reasoning”.
Christine May: Those are very clear-cut areas
but cases are never that clear cut in reality.
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Nuances, local issues and political considerations
must always be taken into account. Do you have a
feel for how the process will be finessed to take
that into account?
Mike Culshaw: At this stage, I do not think so.
That will be very much a matter for ministers and
advisers, once a council makes a submission and
gives evidence in support of that.
Patrick Harvie: You mentioned the process of
examining development plans. You may know that
the committee has been made aware of calls for a
similar process for the national planning
framework. If the committee were convinced of
that case, would that be an appropriate function
for the inquiry reporters unit, given that the
national planning framework is an Executive
creature?
Jim McCulloch: As I am sure you know, I
cannot answer for ministers. We deliver a service
on behalf of ministers. If planning legislation were
amended to make such a provision, we would
have to respond because we provide the service.
However, the eventual form of the Planning etc.
(Scotland) Bill is a matter for the minister and
Parliament to decide.
Christine Grahame (South of Scotland)
(SNP): I want to go back to what is obviously a
conflict of views between you and the Faculty of
Advocates on the role of public inquiries. I no
longer practise, so that connection is not an
influence, but they pretty well persuaded me that
they do not always represent only the big bad
guys—the developers—but often represent
communities. Communities often feel that they
want a public hearing so that issues are properly
tested. I know that the written evidence from the
Faculty of Advocates was similar to its oral
evidence. Will the system of written submissions
still be sufficiently robust, not only to test the
issues, but to satisfy communities?
Jim McCulloch: I anticipated that that might
concern the committee. I understand the faculty’s
concern, but ministers do not share it and neither,
I understand, do many members of the Scottish
Parliament. It is certainly not shared by some of
the constituents with whom we have contact.
Christine Grahame: With respect, we really do
not know what other MSPs think. I certainly do not.
Jim McCulloch: Put it this way: comments that I
heard made in committee led me in that direction.
However, the view is also not consistent with the
responses that we got following the consultation
on modernising public local inquiries. We asked:
“Should hearings practice be imported to planning
inquiries when it represents the most effective means of
determining the matters in dispute?”

Such a proposition would move us not necessarily
towards written submissions but away from an
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adversarial process. The responses to the
question showed unqualified support for the
proposition, with 42 per cent in favour of it. Only 9
per cent of responses indicated outright opposition
and 49 per cent indicated a mixed response,
depending on the process that might be adopted.
Christine Grahame: I am sorry; 42 per cent—
Jim McCulloch: In favour.
Christine Grahame: Is there a list of the
respondents somewhere? Sometimes 42 per cent
can represent all individuals, and the 9 per cent
could represent a large group.
Jim McCulloch: There is a statement on the
“Modernising Public Local Inquiries” consultation
paper. We can certainly look into that.
Christine Grahame: I am interested to know
who responded.
Jim McCulloch: You will be able to see the
extent
to
which
the
information
was
disaggregated.
Christine Grahame: Yes, thank you.
Jim McCulloch: Additionally, when the dean of
the Faculty of Advocates, Roy Martin, gave
evidence to the committee a week ago, I was
heartened to hear him say of informal hearings:
“I emphasise that that does not mean that a hearing is in
principle inappropriate or that it should not happen in as
many cases as possible.”—[Official Report, Communities
Committee, 1 February 2006; c 2995.]

He went on to mention the hard cases, which we
touched on earlier. In our view, it is the hard parts
of cases to which the formal, adversarial process
should apply. Ailsa Wilson also said that local
residents want to have their day in court. However,
we are not a court; we are an administrative
tribunal. There should be no suggestion of our
running court processes.
Christine Grahame: I think that that was a
metaphor for people having their say.
Jim McCulloch: They are advocates, though.
Christine Grahame: You will have to excuse
me, as I have another meeting to go to and so will
have to leave at half 10. I want to move on to the
impact of transferring appeals for local
developments to local review bodies, which is
another issue that the Faculty of Advocates
raised—heaven forfend that I should be speaking
up for the faculty or the Law Society of Scotland
again. The issue is really about proper
representation, people having a proper hearing
and the implications of the European convention
on human rights. Will you comment on that?
Lynda Towers (Scottish Executive Legal and
Parliamentary Services): One should not
consider the process in individual little bits; one
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must consider how the whole process is put
together. There may be concern about individual
review bodies, but they are, in fact, one complete
body, as Mr Martin recognised, and other
processes are added on that mean that the
Executive is satisfied that the process is ECHR
compliant. However, you may want to raise the
issue with the minister.
Christine Grahame: When a planning officer
makes a decision, or refuses or amends an
application, one will have to go back to the
planning authority. There is a question of conflict
of interest.
Lynda Towers: I am certainly not able to talk
about the practicalities of that, but there have been
cases—the Alconbury case and the E C Bryan
case have been referred to—that suggest that one
needs to take an overall, holistic approach and
consider the whole process. Particular bits of the
process might not be ECHR compliant, but the
process as a whole does protect the individual and
would be ECHR compliant. That is the position at
present.
Christine Grahame: Except that the Faculty of
Advocates took the view that the bill as a whole
might be a wee bit wobbly on ECHR—I am
paraphrasing—and that, if there are other patches
dotted throughout the bill, there could be
difficulties.
Lynda Towers: Having looked at the evidence
from the Faculty of Advocates, I think that it
tended to focus on individual parts of the bill rather
than to consider it as an overarching operation.
When the faculty has the chance to consider the
bill as a whole, it might not be quite so pessimistic.
Mary Scanlon: I would like to move on to
appeals. Last week, the Faculty of Advocates said
that the bill is extremely complex and I find the
provisions on appeals among the most complex
elements of it. First, I would like to hear how you
feel the proposed changes will result in a more
efficient, effective and timeous appeals process.
Jim McCulloch: As I said, the proposals
represent ministers’ consideration of the
appropriate balance between greater efficiency
and greater inclusion. The process can be
balanced in many different ways. The appeals
provisions cannot be seen in isolation from the
rest of the development management system—as
it is now called. At the householder end, we are
refining permitted development rights, so that the
permitted development order better represents
what members of the community want to do to
their individual homes. Introducing local appeals
tribunals will return decision making to
democratically elected bodies at local level. There
will be early determination of ill-founded appeals,
and the entire appeals process itself—whether at
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the local appeals tribunal end of the spectrum or at
the Scottish Executive end—will move to a review
of the decision taken by the planning authority that
is based in large part, if not exclusively, on the
material that was before the planning authority
when it reached its decision. Furthermore, the
most appropriate means will be used to determine
the matters in dispute between the parties,
whether that involves written submissions, a
hearing, an adversarial inquiry or any combination
of all three. It is a package.
Mary Scanlon: I appreciate that. You have
mentioned the three things that are listed in
paragraphs 229 to 231 of the financial
memorandum. However, I would like to ask about
the reference to an appeal that
“does not merit more extensive consideration. This will
result in early refusal”.

Why does it not result in early refusal under the
current system? Why do you need legislation to
streamline the system?
Jim McCulloch: To some extent, ministers are
flagging up a policy intention to behave in that
way. It is arguable whether the existing process
would allow them to do that. Practice, combined
with the inquiries procedure rules and the written
submissions regulations, means that the full
process is gone through before a decision is
reached. What ministers are currently doing is
flagging up the possibility that they will take the
material submitted by an appellant, scrutinise it
and reach a full determination on the appeal at
that stage, without a further exchange of material.
It is not a question of sifting appeals and saying
that, procedurally, they can go no further. It will be
a full determination based on the information that
is before the decision maker at that point.
10:00
Mary Scanlon: In your response, you raised a
point about limiting the additional material in an
appeal. What impact do you think limiting the
introduction of additional material will have on
appeal outcomes?
Jim McCulloch: The objective is to increase the
certainty for communities that are engaging with
the process and to stop drift and the stress that is
caused by drift. When Ann Faulds appeared
before you on behalf of the development industry,
she put it extremely well. She said:
“I think that the intention is to stop developers from
saying, ‘That case did not work. Can we make up another
one?’”—[Official Report, Communities Committee, 25
January 2006; c 2934.]

It is essentially a question of ensuring that the
rolling stone does not gather moss as it moves
through the process.
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Mary Scanlon: Let us go back to one of the
petitions that was before us today. It may not be
put to the planning committee that there are
amenity or ancient woodlands in a certain location,
which are very important to the local community.
Everybody might know about them, but that
information might not be on paper. If that is not put
to the planning committee, limiting the introduction
of additional material could limit the community’s
input into the appeals process. In fact, it would be
helpful to developers if all the available material
was put in front of the planners to ensure that no
additional material, on which an appeal could be
based, could be introduced later. Is that possible?
Jim McCulloch: There is no intention to
embargo additional material that is material and
relevant to the outcome. The bill would allow the
introduction of additional material in exceptional
circumstances. I think that is correct.
Mary Scanlon: With respect, Mr McCulloch,
who decides what is relevant to the outcome and
what constitute exceptional circumstances? I may
feel passionately about ancient woodlands, but
you may think that the circumstances are not
exceptional and that those woodlands are not a
relevant consideration. That would take us back to
square one.
Jim McCulloch: I will address that point before I
answer the rest of your question. Ministers expect
the development process to be fully front-loaded
by developers. In other words, before developers
seek planning permission—especially in the case
of major developments—they will be required to
engage with the community and to explain to the
community the nature of the proposals for which
they wish to seek planning permission. The
information should be presented to the community
in a way that is manageable for it, as the
developers will have to demonstrate to the
planning authority that they have done what they
said they would do. That should also mean that
the community is not taken unawares by
development proposals and that the important
considerations that are relevant to the outcome
are before the planning authority and before a
reporter if the application is appealed.
You asked who decides whether exceptional
circumstances come into play. Ultimately, that has
to be for the decision maker, whether it be a
reporter if it is a delegated case, or the minister if
the minister is deciding it. If the issue that was
raised was genuinely material to whether planning
permission should be granted, it would be a very
brave decision maker who decided to ignore it.
Such an action would open the door to an
argument about whether the decision itself was
unsafe and could be set aside.
Lynda Towers: Because of the front-loading of
the process, one would expect, in the example you
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gave, the fact of there being an ancient woodland
to be put in front of the planning authority. It would
be difficult to say that it was not a material
consideration. Ensuring that all the relevant
information is in front of planning authorities when
they make decisions is part of the culture change
and the front-loading of the process.
Mary Scanlon: I appreciate that. I think that the
operative word in what Mr McCulloch said is
“should”. If I have done nothing else today, I have
at least raised your awareness of ancient
woodlands.
The Convener: Ms Scanlon, a couple of
members would like to ask questions on the same
point before you continue your line of questioning.
Christine Grahame: I want to pursue this. I am
not an advocate of the Faculty of Advocates, but I
am looking at section 16, which defines the
material that may be used in an appeal. Mr
McCulloch, you used the phrase “genuinely
material”. You said that if a genuinely material
issue was introduced at the point of appeal, it
would be a silly decision maker who did not take
that issue into account. However, those words do
not appear in section 16. The provision is very
rigidly drawn. It says that a matter cannot be
raised unless
“the matter could not have been raised before that time”

or
“its not being raised before that time was a consequence of
exceptional circumstances.”

The Faculty of Advocates presented us with two
possibilities. If that wording remains unchanged,
the process will be front-loaded with so much
material that it will become really complex, as
developers will cover all angles before they submit
planning applications. Alternatively, we could end
up with a lot of challenges and two separate
processes. If a developer’s application was
refused, they would submit a fresh application
while the first was being reviewed and appealed,
which would be cumbersome.
Is there not room in the bill for a provision that
would be operational and suitable for all parties,
which would allow genuinely material matters to
be introduced and ensure that the decision maker
had much greater discretion to allow new material
to be submitted, subject to the protection of the
rights of others? The current wording in the bill is
too tightly drawn and does not reflect the interests
of anybody.
Jim McCulloch: At the moment, the decision
maker has wide discretion. I am generalising to an
extent, but the difficulty is that when developers
seek planning permission from a planning
authority and that planning permission is refused,
they produce a new justification for the appeal.
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Christine Grahame: Absolutely. I support you in
that. What I am concerned about is balance. I see
the remedy that is being offered, which would
protect parties and let them know exactly where
they were when an application went to appeal, but
you used the phrase “genuinely material”, which is
not used in the bill.
Jim McCulloch: No.
Christine Grahame: Should it be?
Lynda Towers: The phrase that is used in
planning—which the courts have interpreted,
although it has generally not appeared in planning
legislation—is “material consideration”. That is
generally understood by the courts and by those in
the planning world who, ultimately, have to
determine matters. It is not possible to generalise
what “material consideration” means; it is a
technical term. It is something that is very
important, without consideration of which a
decision should not be made. If it is not taken into
account, the courts could rule that the decision
should be set aside, and that is in nobody’s
interest.
You are right to say that a phrase such as
“exceptional circumstances” will be difficult to
define in the short term, as it is a new concept.
However, if the ministerial policy is that the phrase
is to be interpreted strictly to ensure that the
planning system is front-loaded so that it works
quickly and expeditiously and that it is clear to
people what is being talked about, there will
quickly be cases—I am sure that there will be—
that will give guidance as to what the term means.
The discussions that have taken place in the
committee and in the Parliament will show that
“exceptional circumstances” is to be interpreted
strictly to ensure the overall policy of ministers.
Christine Grahame: But you said that the term
“material consideration” has already been defined
in cases. We already have a technical term in
planning; why are we abandoning a term that has
an established definition?
Lynda Towers: I do not think that we are. We
envisage that there may be exceptional
circumstances that may not amount to a material
consideration.
Christine Grahame: Indeed, but we could add a
subsection (c) to the proposed new section 43B(1)
of the Town and Country Planning (Scotland) Act
1997. A new matter could be raised in an appeal
(a) if
“the matter could not have been raised before that time”;

(b) if
“its not being raised before that time was a consequence of
exceptional circumstances”;

or (c) if it was a material consideration.
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Jim McCulloch: Does not the proposed new
section 43B(2)(b) do exactly that? It talks about
“any other material consideration”.
Christine Grahame: Proposed new section
43B(2) states:
“Nothing in subsection (1) affects any requirement or
entitlement to have regard to—
(a) the provisions of the development plan, or
(b) any other material consideration.”

You may be right. I will think about that. That was
not mentioned by the Faculty of Advocates as
curing what it saw as a difficulty. Perhaps the
faculty will tell us, by responding in writing or
something, whether that satisfies it.
Jackie Baillie (Dumbarton) (Lab): Thank you,
convener, for allowing me to ask a question.
Currently, ministers are notified of a planning
application by a local authority under certain
conditions—for example, if an application is
contrary to its development plan. Can you give me
any idea of the scale of that? How many
applications are we talking about in a year? What
percentage result in public local inquiries? What
percentage are dealt with by officers, not by
ministers? Is that process more resource intensive
than what is proposed in the bill, or is it roughly the
same?
Mike Culshaw: The financial memorandum
provides some information on call-in—I am
desperately trying to find it—in paragraph 225,
which gives an estimate of
“the likely amount of cases that, once notified, Ministers will
actually call in for their own determination”

under the new provisions. It continues:
“Based on Ministerial involvement in previous cases …
only about 10% of called in applications are determined by
Ministers … 20% of the 10 applications for national
developments (i.e. 2) will be called in; 10% of the 520
applications for major developments (i.e. 52) will be called
in; 10% of the 310 applications for local developments (i.e.
31) will be called in.”

The estimate of the number of applications that
ministers will determine, following call-in, is 85.
Jim McCulloch: Presently, there are about 30
call-ins every year, a very large proportion of
which go by public local inquiry—I estimate close
to 100 per cent. At present, the only applications
that tend not to go by the public local inquiry route
tend to involve road safety considerations that are
relevant to trunk road access for individual
houses.
Jackie Baillie: So what is proposed in the bill
will be more resource intensive than what happens
at present?
Jim McCulloch: Yes.
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Jackie Baillie: Thank you.
Mary Scanlon: I turn to the issue of reducing
from six months to three months the time limit for
lodging an appeal. It is interesting to note that a
similar change in England resulted in a 25 per cent
increase in the number of appeals. Is that likely to
happen in Scotland?
Mike Culshaw: For the purposes of the financial
memorandum, we assumed that it would happen,
at least over the short term. The circumstances
that will apply in Scotland are a bit different from
those that apply in England. Clearly, part of the
reason we made that estimate is that, if the period
of time is reduced from six months to three,
applicants will tend to appeal first and negotiate
afterwards. Instead of going to their local authority
and saying, “If I changed the application in this
way, would it be acceptable?”, they will lodge an
appeal.
Although that might be the reaction in the short
term, we should remember that the measure
comes as part of a larger package, the aim of
which is to try to focus applicants’ attention on the
early stages of the process. We hope that the
number of late decisions to rush to appeal will
therefore reduce—we are optimistic about that.
Nonetheless, our estimates in the financial
memorandum are fairly conservative.
Mary Scanlon: But when a local community
agrees to a development in principle, is it not the
case that problems can arise when they see the
finer detail of it?
Mike Culshaw: Indeed.
Mary Scanlon: I find it slightly concerning that
paragraph 234 of the financial memorandum says
that the rise in number
“may be because a shorter time limit leads applicants to
feel that they should simply submit an appeal, rather than
take time to consider alternatives, such as re-submitting an
amended application.”

Surely, instead of negotiating with the local
community and resubmitting an amended
application, a developer may just dig their heels in.
That is a matter of concern. The measure does not
seem to fall in line with the principles of the bill,
which are about wider engagement and increased
inclusion and consultation.
Mike Culshaw: As I said earlier, under the bill’s
proposals, those second thoughts on the part of
the developer and the engagement with the
community ought to happen earlier in the process.
The six-month period in which to lodge an appeal
only encourages an applicant to wait until they
have received the final decision before they
consider whether to amend their proposals.
We are saying that applicants should engage
with the community early, find out whether there
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are any problems, resolve them and then come
forward with the proposal. If that happens, the
shortened time period for appeal should not be of
concern. If someone has had a refusal and they
feel that it is unjust, they will clearly have to go to
appeal, but I do not think that we need to start
revising the proposals at that stage.
10:15
Mary Scanlon: I understand that but—excuse
me for repeating myself—whereas the community
may agree that land should be designated for
housing, it may not agree on where the trees go,
or on the density, height or type of houses. The
proposals could reduce the community’s
opportunity to input into the finer detail of the
development because the developer digs his heels
in at a very early stage and does not, as it says in
the
financial
memorandum, resubmit
an
application because he has listened to the
community.
Jim McCulloch: Some developers already
engage with communities, but they will be
expected to engage with the community that will
be the host to the development much more
effectively than they have done in the past. That
should address your concern to some extent.
The reduction of the appeal period is intended to
reduce the level of stress felt in areas where there
is a very contentious development proposal and
perhaps no acceptance of the principle. The
developer—typically it is a housing development—
proposes something like an extension to an
existing community but the planning authority
resists it and refuses planning permission. The
community is on all fours with the decision taken,
but the developer appeals six months later, when
the community thought the case had been decided
and that the threat had gone away.
We want to ensure that development proposals
are dealt with quickly and effectively. If a plan is
refused by the planning authority, the time within
which an appeal can be taken should be reduced
so that the stress in the community does not
extend over a long period.
Mr Home Robertson: To turn that on its head,
there might be circumstances when the
community wants something to happen but is
thwarted. You referred to the mechanism of calling
in, which I suppose is a pseudo third-party right of
appeal exercised by Scottish Executive officials in
the name of the Scottish ministers. Are you at all
worried about the possible public perception that
Executive planners in Victoria Quay or wherever
they live can use that as a device to overrule or
frustrate what might appear to be perfectly good
decisions that were made after careful
consideration of difficult local issues by elected,
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accountable local authorities? Are you, in effect,
obliged to do the bidding of Scottish Executive
planners?
Jim McCulloch: The reporters unit is
independent of the Scottish Executive planners.
That is why we are in Falkirk for one thing and
they are in Victoria Quay.
Christine Grahame: Does being in Falkirk
always guarantee independence?
Jim McCulloch: It is not a bad start.
We are separated from the planners functionally
and we do not have the kind of relationship with
the planning division of the Scottish Executive
Development Department that could cause the
concern that Mr Home Robertson has expressed.
Clearly some have such perceptions, but I assure
the committee that the planning division does not
tell us what to do.
Mr Home Robertson: Good.
Christine May: I note the costs that are outlined
in the financial memorandum and I suspect that
much of the money will be used to employ more
folk to deal with a faster process and possibly, at
least in the initial stages, an increased number of
appeals. We are constantly reminded that we
should fight the employment of faceless
bureaucrats, saving your presence, of course—
Christine Grahame: But they have got faces.
Christine May: There is going to be quite a
significant amount of cost for the Executive and
the reporters unit, and that is outwith any
additional costs to the local authorities, which
might or might not be passed on to developers
and, ultimately, to consumers. What are the
advantages of shortening the timescale set
against those increased costs?
Mike Culshaw: The advantages are those that
are set out in the white paper. We are talking
about a package of greater inclusion, greater
community engagement, faster decision making—
we hope—through the process as a whole and
greater scrutiny of decisions in cases in which that
is merited. At least initially, that involves some
additional costs.
It is worth pointing out that the unit has been
trying to deal with things more efficiently anyway.
Over the past five years or so, planning appeals
have increased by something like 50 per cent
without any increase in our resources. We have
dealt with those appeals and have achieved
ministers’ targets while doing that and,
incidentally, moving to Falkirk. We are quite
pleased with ourselves for that.
Does that answer the question?
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Christine May: Yes, to some extent. Will you
explain to me how the costs in the financial
memorandum were arrived at and what you
envisage them being set against? Those are the
costs that the unit will have to bear directly. Are
there other recoverable costs?
Mike Culshaw: There were two bases for the
costs on which the unit had an input into the
financial memorandum. One method was to
estimate the number and type of appeals that we
think are likely to be made under the new system,
compared with what we do now, and use our
overall direct running costs as a basis. It is a sort
of proportional measure. We have a charging rate
that we use per inquiry day so, for instances that
we were able to estimate would involve X number
of inquiry days, we could add in a cost per day.
The figures were arrived at by a combination of
those two processes.
Jim McCulloch: There are also costs for the
development plan examinations, which are
significantly higher than those under the present
regime because we expect that a large number of
development plan examinations will have to be
done relatively quickly after the relevant part of the
bill is commenced. Ultimately, the decisions on
how the unit is funded and, to some extent,
whether it is funded in that way—which is, I
suspect, part of your concern—are for ministers.
We tell them what we think needs to be done and
they respond.
Christine May: Have you made any
assessment of the impact that restricting the need
to produce structure plans to city areas and,
perhaps, the lack of a structure plan to guide local
development plans might have?
Jim McCulloch: None.
Mike Culshaw: Not directly. From the unit’s
point of view, the structure plan examination would
be new, because we do not do that at the moment.
If a local development plan needs to take on some
of the strategic elements of the former structure
plans, that might lead to some complication, but
we have not done any calculation for that.
The Convener: I remind members that the
Finance Committee will investigate thoroughly the
financial memorandum and whether it will be able
to achieve the objective that the Executive has
outlined.
That concludes the committee’s questions to the
witnesses. Are there any points that they would
like to take the opportunity to raise with us?
Jim McCulloch: I do not think so. The policy
memorandum clearly explains the bill’s objectives
and what ministers will charge the unit with
seeking to deliver if the bill as introduced is
enacted.
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The Convener: I thank the witnesses for
attending the committee and answering our
questions.
The committee will be suspended until 10:30 to
allow for a changeover of witnesses and a short
comfort break.
10:25
Meeting suspended.
10:30
On resuming—
The Convener: I welcome this morning’s
second panel, which consists of witnesses from
Scottish Environment LINK’s planning task force.
We have Anne McCall, the convener of the task
force; John Mayhew, the deputy convener; and Bill
Wright and Stuart Hay, who are members. As with
the previous panel, the committee has specific
lines of questioning to pursue. We would be
grateful if you could answer those questions, but
be mindful that we will give you the opportunity to
raise any issues that might not have been covered
in our questioning.
I will begin. Were you involved in the Scottish
Executive’s consultation on the Planning etc
(Scotland) Bill?
Anne McCall (Scottish Environment LINK):
We were involved and the Executive’s approach
was generally welcome. The Executive packaged
individual issues and consulted stakeholders on
them, which made the process more manageable
for the Executive and for us. However, it is
disappointing that, on the four issues that we
raised in our written evidence, consultation either
did not happen or was unsatisfactory from our
perspective. I understand that provisions on
national scenic areas will be introduced at stage 2,
so clearly there is nothing in the bill on that at
present, although a consultation is being carried
out. The consultation that was carried out on a
third-party right of appeal resulted in an 86 per
cent approval rate, but the measure was rejected.
On the national planning framework, consultation
was carried out in relation to national
developments, although the issue was included
only at the white paper stage. Finally, while we
welcome the sustainable development purpose as
far as it goes, it did not appear until the bill was
introduced. From our perspective, the scene
setting for a bill that is meant to introduce further
community involvement was fairly disappointing.
The Convener: I am sure that we will touch on
all those issues in our questions.
Mary Scanlon: I will come to the issue of
national scenic areas in a moment but, first, what
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are your views on the proposals in the bill on
Scotland’s built and natural environments,
particularly the proposals that relate to strategic
environmental assessment?
Anne McCall: My understanding is that the
provisions on strategic environmental assessment
are covered in the Environmental Assessment
(Scotland) Bill, which has received royal assent
and which will be enacted on 19 or 20 February.
On the built and cultural heritage, which particular
elements are you interested in?
Mary Scanlon: I just wondered if you had any
concerns. You raised concerns in relation to the
third-party right of appeal and other issues. Are
there any provisions in the bill that jump out and
cause you concern in relation to our built and
natural environments?
John Mayhew (Scottish Environment LINK): I
have a comment on the built or historic
environment in its widest sense. The issue that I
will raise is not included in our written evidence,
although it is in our planning manifesto, which has
been circulated to the committee. I refer to the way
in which we in Scotland treat our historic
environment. It is not about provisions in the bill
but about additional provisions that we would like.
I will explain them, if I may.
Mary Scanlon: If you could explain briefly what
you would like to be in the bill, that would be
helpful.
John Mayhew: We suggest two measures that
we think would help our historic environment. One
is the introduction of a duty of care for the historic
environment on all public bodies, akin to the duty
to further biodiversity that was placed on all public
bodies in the Nature Conservation (Scotland) Act
2004.
I should be clear about what we mean by the
historic environment. It is most obvious in the
tangible built heritage that we see around us, such
as ancient monuments, archaeological sites and
landscapes, historic buildings, townscapes, parks,
gardens and designed landscapes, but it also
includes the settings of those features and the
patterns of past use in the landscape as well as
less tangible aspects such as the historical,
artistic, literary and linguistic associations of
places and landscapes. We think that the issue is
important because those elements, all of which
are wrapped up in the historic environment, can
contribute fundamentally to our sense of place
and, therefore, to our cultural identity and quality
of life. That is why we think that the historic
environment is important and that such a duty of
care should be placed on public bodies.
The other thing that we think would help to
promote the historic environment and which we
believe the Planning etc (Scotland) Bill could be
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used to introduce concerns local authority sites
and monuments records, which many local
authorities have. They make up a valuable central
resource of information on all aspects of the
historic environment, such as gardens, designed
landscapes, scheduled monuments and listed
buildings. That resource is easily accessible to the
authority, members of the public and developers
and is a useful means of guiding development in
those sensitive areas. Local authorities are
responsible for overseeing most forms of
development in relation to the archaeological
resource and the wider historic environment
resource. A lot of the impacts on those resources
happen through the planning system, which is why
we feel that the Planning etc (Scotland) Bill would
provide a suitable opportunity to produce the
requirements that I have mentioned, such as the
general duty of care and the obligation to have a
statutory sites and monuments record.
Mary Scanlon: Do we not already have a duty
of care with hysterical Scotland—I mean Historic
Scotland—
Mr Home Robertson: You got it right the first
time.
Mary Scanlon: Oh, dear—I am getting good at
the Freudian slips.
I was thinking of Historic Scotland and ancient
monuments. An example of a situation in which
too much bureaucracy in the planning system can
lead to poor development or a lack of development
is Castle Tioram, the seat of the clan MacDonald,
which is being allowed to fall into the sea because
an individual is not being allowed to bring it back
to life and use it as a residence. Perhaps a duty of
care can be a bad thing as well a good thing,
because it can lead to people being too
bureaucratic, as Historic Scotland sometimes is.
John Mayhew: Historic Scotland is part of the
Executive and is responsible for looking after all
aspects of the historic environment. However, that
duty does not extend to local authorities and other
public bodies, such as Scottish Water, the Scottish
Environment Protection Agency and so on. That is
the extension that we are proposing.
I decline the invitation to comment on Castle
Tioram in particular as I know that that has been a
rather contentious issue. I suspect that it would
have been a contentious issue whatever the
legislation and regardless of whether the duty of
care existed or not.
The Convener: I am sure that Historic Scotland
will have noted with interest Mary Scanlon’s view
of the organisation.
Patrick Harvie: Scottish Environment LINK’s
written submission says:
“We appreciate the value of providing an enhanced role
and status for the National Planning Framework”.
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Why do you think that that is a positive approach
in general? In particular, do you think that the idea
that it should include specific proposals for
development is a positive one?
Anne McCall: We engage with a huge range of
interests relating to built, cultural and natural
heritage. One of the hot topics of the moment is
renewables. There are spatial implications of
having a renewables policy that encourages the
building of renewables to tackle climate change. In
order to understand how renewables will be
accommodated, how they will be connected to the
grid, where they will be put, how the electricity will
get to where people are going to use it and so on,
there is clearly a need to understand the spatial
implications of certain types of policy. That applies
across the board—it applies to health,
infrastructure and to the other things that make
Scotland plc work. The Executive has made a
convincing case for having a document that takes
the range of Executive policies and expresses
them spatially so that everyone can understand
the implications and demands of national policy.
Our concern has arisen as a result of two
aspects. One is the fairly late-in-the-day decision
to include national development in the national
planning framework as specific development,
which, essentially, will then be given permission in
principle in terms of the need for that
development. The people of Scotland will no
longer be able to engage at a local level in the
debate about whether a proposal is needed.
The second element is the issue of how
consultation about the national planning
framework will be carried out. I was fairly
extensively involved in the first national planning
framework, which had its drawbacks. There are
proposals to try to address that but, given the
enhanced status and the statutory requirement to
produce it, we have to expect something for the
national planning framework that is akin to the
expectations that are being placed on local
authorities in relation to strategic development
plans and local plans. I see no logic in treating the
Executive’s national plan substantially differently
and more leniently.
Patrick Harvie: How should public involvement
in the national planning framework be achieved?
What is the best way of making that a meaningful
process?
Anne McCall: The Executive has given a
welcome indication that it is inclined to hold
thematic and regional seminars. That is not in the
bill—an awful lot is not in the bill and a great deal
will come in secondary legislation, which has
created problems for us and for others who have
been giving evidence to the committee.
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The core issue from our perspective is that there
will be no opportunity for the national planning
framework to be examined publicly in the way that
the Greater London Authority spatial strategy and
the Northern Ireland development strategy were
examined, or the regional development agencies’
strategies and regional spatial strategies
throughout England are examined. Those
examinations are called examinations in public
and they last for only five to seven weeks. They
offer an opportunity for a trained professional who
is appointed by ministers, such as someone from
the inquiry reporters unit or an academic, clearly
and robustly to examine everything that is in the
national planning framework and to present—in
this case, to Parliament—the evidence that they
have gathered. Scottish ministers will find
themselves in much the same situation when they
consider the strategic development plans,
following an examination in public. We are really
just asking for parity.
Patrick Harvie: Would you say that it should be
for ministers to appoint someone to carry that
process through, rather than for that to be part of
Parliament’s process?
Anne McCall: It could be either.
Patrick Harvie: On parliamentary scrutiny, there
is an issue about whether the 40-day period is
sufficient. We could probably take it as read from
your written evidence that you would share the
view that it is not sufficient. However, assuming
that that is not the question and assuming that the
committee will haggle with the minister later about
the length of the period, how should that process
work? What level of scrutiny should the Parliament
apply to the national framework?
Anne McCall: The critical question will be how
much information Parliament has to start with,
before it starts scrutinising the document. If
Parliament starts with a national planning
framework that has gone through some level of
consultation and is then delivered as a completed
document, it will essentially be starting from
scratch. If it starts having had an inquiry, teased
out the key issues, had the evidence explained
and
received
recommendations
from
a
professional, it will be substantially further on in
the process of scrutinising the document.
The committee system offers an opportunity for
a reasonably robust testing of what is in particular
documents. The evidence that the committee has
received so far from the Executive suggests that
the 40-day period had been taken from the
affirmative resolution procedure for statutory
instruments. Simply to see the national framework
as a statutory instrument, when in fact it is a policy
document that establishes what will happen in
Scotland over the next 20 years, seems to indicate
a very modest role for Parliament. We would like
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the democratically elected representatives of the
Scottish people to have an opportunity to
scrutinise closely a document that will establish
what will happen in our country for the next 20
years.
10:45
Patrick Harvie: I agree. Do you also have a
concern about the process after the Parliament
has dealt with and taken a view on the national
planning framework—whether or not the
Parliament ends up holding a debate and a formal
vote on it and whether or not a committee
produces a report on it? The Executive has a duty
to “have regard to” that feedback from the
Parliament. It is not Parliament’s decision; it is
ultimately for ministers to decide, while having a
duty to give some weight to the Parliament’s view.
What does that mean to you?
Anne McCall: There are concerns that,
following a debate in Parliament or some level of
parliamentary scrutiny, although the Executive will
note the recommendations that are made to it, it
might largely ignore them. From the point of view
of organisations that engage regularly with the
public, the questions that we will most often be
asked are: what the Parliament was doing; why
ministers did not listen to the Parliament; what the
point of the scrutiny exercise was; and why the
Executive engaged in it if no changes were to be
undertaken. The core of the issue, which we have
repeated throughout our evidence, is that although
the Executive has recognised that the planning
system does not engender trust among the people
of Scotland, the process that is being proposed
with the national planning framework does nothing
to support the creation of trust in the new system.
Patrick Harvie: I am sure that ministers would
say that they will have regard to the results of their
own consultation processes, but the figure of 86
per cent, which you mentioned earlier, suggests
that that duty on the Executive is not sufficient.
I turn to the issue of sustainable development.
The duty on planning authorities to carry out their
functions in keeping with sustainable development
applies only to the strategic development plans
and the local development plans. Why is that not
sufficient? What practical difference would it make
if that duty also applied to the national planning
framework?
Anne McCall: I am conscious that I am hogging
the answers.
Patrick Harvie: Any member of the panel is
welcome to comment.
Stuart Hay (Scottish Environment LINK): The
most important thing is consistency across all the
different plans. It is expected that local authorities
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will ensure that their plans conform to the
sustainability duty as standard. There is no reason
why the most fundamental plan in Scotland, which
will deliver the Executive’s sustainability strategy,
should not have that duty applied to it. That is a
point of consistency. The lower tiers will have to
conform to the national planning framework, and it
is important that they all start from the same point.

Patrick Harvie: I understand. I would just like
clarification on one last point.

Anne McCall: We welcome the fact that the
Executive has included a provision in the bill
stating that local authorities

“It is unclear how the overall purpose of development
plans can be to contribute to sustainable development if
individual decisions taken in accordance with it cannot be
shown to be sustainable”.

“must exercise the function with the
contributing to sustainable development.”

objective

of

That is hugely welcome, and it conforms to what is
happening in the rest of the United Kingdom. It
means that Scotland will not lag behind on
sustainable development.
We have an interesting and fairly unique
opportunity here to take delivery of the sustainable
development strategy, which was published just
before Christmas and which clearly promoted a
move from strategy to implementation. The bill is
all about implementing change. If there is going to
be a duty to contribute to sustainable development
only through local plans, I would challenge
members to find any difference between what is
happening now and what will happen in 10 years’
time. Almost every local authority in Scotland has
some reference to sustainable development in its
local plan.
The core challenge will be to make the shift from
having good policy intentions under a
development plan to delivery on the ground. If
each individual decision under the development
management
system
does
not
deliver
developments that are predominantly sustainable
in nature, the net outcome will be that a majority of
developments will not be sustainable. There is a
duty on the Greater London Authority in relation to
sustainable development, and a number of
London boroughs have come up with a
sustainability checklist, which can be used against
individual applications. That has been fairly
effective, although it has been a little bit piecemeal
and inconsistent.
I suggest that, under the bill, we could extend
the sustainable development purpose beyond
development plans to the national planning
framework, and specifically to development
management, such that, in accordance with
guidance published by the Executive, every local
authority in Scotland would apply the same
process to sustainable development when they
consider individual applications. The net outcome
of that is going to have to be delivery of the
sustainable development strategy.
The Convener: I will allow John Home
Robertson to join the discussion at this point, as
this is an area in which he has a particular interest.

The Convener: No, Mr Harvie. If we have time, I
will allow you back in.
Mr Home Robertson: Thank you, convener. My
question is also on the theme of sustainability. The
written submission states:

I would like to explore that. There are all sorts of
things that we all need and depend on in our dayto-day lives that cannot be done 100 per cent
sustainably. Is Scottish Environment LINK
seriously suggesting that nothing of that nature
should ever be allowed to be constructed or
developed?
Stuart Hay: The fundamental purpose of the
planning system is to try to achieve a balance in
terms of sustainable development. It is about longterm decision making and balancing social,
economic and environmental considerations. At
the moment, there is a lack of emphasis on the
environmental considerations. The duty would
change the culture by simply reminding the people
who make the decisions that that is what the
system is about. It is not as fundamental as it
looks, but it is very important.
Anne McCall: I will give you a practical example
of how it has worked in London. In identifying
whether developments contribute to the purpose
of sustainable development, a number of London
boroughs have developed checklists that ask, for
example, whether a development is energy
efficient and how it deals with water. A lot of the
standards are established by our building
regulations. It is about pulling together the
decision-making process to determine whether the
overall percentage of a development contributes to
sustainability. If it is more than 50 per cent, it is
considered generally to be contributing to
sustainable development.
We are not asking for an unrealistic situation in
which everything is 100 per cent sustainable.
Although that would be lovely, it is not going to
happen. We are talking about making a nice-to-do
policy into a practical policy that something will
happen in the majority of cases. The reference in
the bill is to
“the objective of contributing to sustainable development.”

The bill then says that that will be achieved in
accordance with Executive guidance. There
seems to be no logical reason why that cannot be
applied to the development management process.
The guidance could take a checklist approach
whereby, if more than 50 per cent of a
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development contributed to sustainability, that
would mean that, in general, the development was
more sustainable than not.
Mr Home Robertson: That is something that we
can explore. I am glad that you take the point that,
although it might be nice if we could all return to
primitive bliss, we have cities, power stations and
roads that are inherently not 100 per cent
sustainable. You accept that we are looking for a
balance and that it should be an objective for us,
over the piece, to build up sustainability rather
than to look for absolute sustainability in every
individual case.
Anne McCall: Absolutely.
Mr Home Robertson: That was the bad cop
question; there is a good cop question coming,
which is also on the theme of sustainability.
It has been put to us by various people that a
working definition of sustainability is difficult to
achieve. Specifically, the Law Society has
described sustainability as “a nebulous concept”.
Do you think that a definition of sustainable
development could be worked up from existing
policies on sustainable development, which could
be a peg on which to hang all the provisions in the
bill?
Anne McCall: That is a difficult question.
Perhaps it would be easiest to look at precedent
and where the concept of sustainability has been
used effectively before. The Environment Act 1995
provides for statutory guidance from the Executive
for SEPA, in particular. SEPA is required to abide
by that statutory guidance. We could work up an
effective definition as long as it was supplemented
by guidance and could be flexible, so that we
could continue to push the bar up and not go to
the lowest common denominator.
The Convener: Mr Harvie, I will let you back in
with a short question.
Patrick Harvie: There is so much to choose
from in what has been said. Anne McCall talked
about applying the same checklist process to
developments. Were you talking about having the
same process within a local authority or about a
single sustainable development checklist being
used throughout Scotland?
Anne McCall: Uniformity across all the local
authorities would provide the best level playing
field for local authorities and for the development
industry.
Patrick Harvie: I shall reflect on the likelihood of
some wise politician one day thinking that it would
be a nightmare to return to this primitive society.
Cathie Craigie (Cumbernauld and Kilsyth)
(Lab): Does the panel believe that the
development proposals in the bill will help to
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achieve the objective of making the planning
system fit for purpose?
Stuart Hay: There are various aspects to that
question. We welcome quite a lot of the bill, such
as how it tidies things up and addresses developer
appeal issues, for example. We have more
concerns about the effectiveness of the provisions
on public consultation and involvement. A lot of
what is proposed happens already, and some of
that does not come from legislation. We have
various experiences of such things as predetermination hearings and pre-application
consultations. At the moment, good developers
are doing those things. The bill is trying to legislate
for the rest, but we are not sure whether that will
actually change the culture in the way that is
necessary or whether it will change the balance in
the system between developers, planners and the
public.
Cathie Craigie: You acknowledge the fact that
the bill aims to encourage more involvement. Do
you believe that the bill will be able to encourage
people to engage with the system?
Stuart Hay: The best parts of the proposals are
the provisions on strengthening the plan-led
system and on pinning down the consultation that
comes with that to ensure that it is done properly.
The planning system has obviously struggled with
that for years now, so it would be a fundamental
jump forward if the bill could crack it. However,
there is no guarantee that that will happen.
We worry that there is no backstop for
communities. If they go through the process and
see that their views are ignored and that decisions
are made that are not compliant with the
development plan that they helped to draft, what
can they do? We want a third-party right of appeal
in a limited number of circumstances, such as in
highly controversial cases, so that communities
can say, “We want this decision looked at again.”
In that way, genuine concerns can be examined in
an inquiry and the issues can be teased out.
Cathie Craigie: One of my colleagues will go on
to talk about that later, but I would like to
concentrate at the moment on development plans.
Do you believe that the bill will improve the
transparency of the system and encourage
engagement with it?
Anne McCall: We have welcomed a large
number of the proposals in the bill. We understand
that the purpose of modifying the system is to
make it more efficient and to encourage more
community involvement. Having the development
plan at the core of the planning system is
something that we have always welcomed, and
individual organisations and Scottish Environment
LINK have engaged with the system over a long
period of time. We appreciate and value the
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certainty and predictability that come with having a
development plan that is reviewed, revised and up
to date.
We query the overall balance of measures and
whether the bill can achieve what it sets out to
achieve. We perceive something of a loss of rights
for individuals, who will no longer be able to
require that a public inquiry be held into local
plans, the inquiry procedure being determined
instead by the inquiry reporters unit. There will no
longer be consultative draft plans. There will be a
main issues report, but consultative draft plans—
with the opportunity for people to object and to
engage in detail with those plans—are being
removed. That is driven by the need for greater
efficiency and faster production of plans. The
opportunity to object to national developments on
the ground of need will clearly not exist.
The elements that focus on greater public
involvement in consultation and pre-application
hearings are all to be determined in secondary
legislation—that is set out in the policy
memorandum. However, at this stage, the bill
does not define who will be consulted, the way in
which they will be consulted and the categories of
development.
The result of all of that is that we are left with a
piece of primary legislation that is clearly being
driven by an Executive agenda for more public
engagement. If I were a lawyer and I had to sit
down in 20 years’ time to work out what the act
actually says, I would find nothing that absolutely
enshrines the rights of the individual and yet that
was very much the tone of the white paper. We
are a little bit disappointed at the balance that has
been struck between the white paper and the bill.
11:00
Cathie Craigie: Do you agree that the bill needs
strengthening in the part where the Executive talks
about consulting agencies and organisations? I
am sorry, but I am not sure of the exact wording.
Instead of leaving the wording open, should not
the bill describe the communities and so forth that
the Executive will consult?
Anne McCall: Fairly well-defined concepts of
the public have been established in the Freedom
of Information (Scotland) Act 2002 and the
Environmental Information (Scotland) Regulations
2004. It would be reassuring to see specific
references being made to the public in the bill. At
the moment, they do not exist.
Stuart Hay: Let us take the national planning
framework as an example. The wording says:
“The Scottish Ministers are to consult such persons or
bodies as they consider appropriate in preparing or revising
the framework.”
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It does not say that ministers are to consult the
public; they could speak to SEPA, Scottish Natural
Heritage or Scottish Water, for example. The
section defines neither the public nor the way in
which ministers should conduct their engagement
with them. We would like to see the bill give a little
bit more reassurance on those issues. That is just
one example; we could have given others.
Cathie Craigie: I am grateful to you for reading
that out; it was the part of the bill that was on my
mind. I think that the committee will want to
address the issue in our session with the minister.
Anne McCall said that the bill will result in a loss
of rights; people will lose the right to go to appeal
in the public local inquiry process. Do people really
want the right to do that? Do they really want to
become involved in inquiries that can become
such confrontational and adversarial events? Do
they really want to be involved in shaping the local
plan?
Anne McCall: I am not sure that I can speak for
the people.
Cathie Craigie: Make a try.
Anne McCall: I think that people would like an
opportunity to choose the procedure that suits
them best rather than have it chosen for them by a
planning professional who does not necessarily
know their skills, areas of strength or the issues
that they want to raise. I appreciate that the
Executive is seeking to create capacity in the
inquiry reporters unit, which is under a great deal
of pressure.
However, one of the few rights that the individual
has in terms of having their voice heard is the right
to have an inquiry into a local plan, should they
wish that to happen. Under the bill, people no
longer have that right. Although some individuals
might not wish to exercise that right, its existence
gives people a deal of reassurance that they have
more power, control and involvement in a fairly
complex system.
Cathie Craigie: I thank you for the response,
although I am not sure that I accept that people
want to be that involved. The concerns that my
constituents tend to bring to me are more about
whether they have the knowledge and resources
to be able to take on a public inquiry. They see
that route as not entirely a satisfactory way to go.
How do we get the knowledge out to a few
activists on a small community council, for
example?
Anne McCall: There are two issues.
First, as the member rightly says, a great
number of communities do not wish to go to a
public inquiry; they see inquiries as lengthy,
expensive and adversarial. From personal
experience, I can say that public inquiries are not
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a great deal of fun. If people were to be given the
opportunity to select the method that suited them
best, they might choose hearings or a greater use
of mediation. With regard to getting people
engaged in the process, offering them the
opportunity to select the mechanism with which
they feel most comfortable is far more effective
than someone from the Scottish Executive inquiry
reporters unit telling them the method that they will
find most acceptable.
Secondly, the member raised the issue of
community resources and asked about the ways in
which to skill people to engage in the planning
system. The policy memorandum touches on fees
and resources and the need to train and engage
people more with the planning system. That is a
huge issue. From our organisation’s perspective,
some of the most frustrating days at work are
when people phone up and say, “We need your
help,” and we cannot give it.
Bill Wright (Scottish Environment LINK): I
have considerable experience of this matter
through the Association for the Protection of Rural
Scotland. We are phoned regularly by members of
the public who are utterly frustrated in dealing with
planning applications or development plans. If the
proposed system for development plans is to be
effective, the public and communities need the
appropriate capacity and resources. There are
very varied needs, which depend on where
someone is in Scotland. The Executive has
already indicated that it will raise the level of
resources for Planning Aid for Scotland. However,
I suggest that those resources are inadequate for
a development plan-focused system. In any area
of civic life, the public need to be able to
understand what they are dealing with.
Cathie Craigie: I accept that, and that is why it
is important to have a system that makes it clear
to people exactly where they can go. Do you
agree with involving people at an early stage in the
planning process so that they see that the plan for
their community will touch them every day, and
that we should aim our resources at encouraging
people to be involved?
Bill Wright: I do not think that LINK has any
problem with greater engagement at an earlier
stage; that is a welcome step. However, we have
to remember that the situation in Scotland is very
varied and that there are different circumstances
throughout the country. For example, in rural
areas it is particularly difficult to conduct that type
of engagement. That is why we need the safety
net of a third-party right of appeal for individuals
who have not been able to participate at an earlier
stage in the process.
Anne McCall: The core issue for us has always
been getting people engaged with the planning
system so that the proposals are what they expect
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and so that—while they might not necessarily
greet the proposals with cries of joy—they
understand how the decision was reached
because they played a part in shaping the
proposals.
We are very keen for there to be more preapplication consultation, but we have a great deal
of scepticism about the efficacy of predetermination hearings. We have considerable
experience of them, but we cannot quite work out
what they are for. We propose that there should
be a system that not only is wholly focused on the
development plan and has great emphasis on
front-loading, as the Executive calls it, but
provides a safety net at the end so that the
elements that fall through the cracks can be
caught. If, having engaged with the development
plan process, a pre-application discussion and a
pre-determination hearing, people were given a
decision that was contrary to the development
plan, such a safety net would mean that they were
not left thinking that they had wasted 10 years of
their life engaging with a process because they got
a decision that went contrary to the way they
thought it would go, and there would be nothing
they could do about it except employ a Queen’s
counsel and go to the Court of Session.
Cathie Craigie: But you are talking about the
past. With the new legislation, people will not
waste 10 years of their lives—
Anne McCall: Five years, then.
Cathie Craigie: We will have a much quicker
process, which will be updated every two years. I
would appreciate hearing opinions based on the
proposed legislation. Committee members are
trying to learn from their experiences. Will the
proposed legislation improve the system?
Anne McCall: Yes; it will go some way towards
making the system better, but there is a point at
the end of the process that is not being addressed.
Those who have not been served well by the
system will have nowhere to go, but the
developers will. That basic equity issue continues
to be a huge problem for our organisation and it
has not been addressed by the bill.
The bill contains many good proposals that
should make the system slightly more efficient. If
the secondary legislation does what the policy
memorandum says it will do, several measures in
it might make the system more inclusive.
However, no final backstop such as that for
developers will be provided for third parties who
feel that the system has failed them.
John Mayhew: I will add a quick comment. Our
experience is that it is very difficult to get people to
engage with the process of plan preparation,
however much we all—you, the Executive and
us—would like to do that. We welcome many of
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the mechanisms in the bill to encourage such
engagement, but it will still be difficult to make
people engage with something that they feel is
relatively abstract and does not affect them
personally.
People engage when something is proposed to
happen next door to where they stay; that is the
point at which we all receive frustrating phone
calls, e-mails and letters that say, “This dreadful
development is proposed for next door to me.
Please will you help me?” When we check and
find that such development is in the local plan, we
do not have the heart to tell those people that they
should have engaged with the local plan five, six
or seven years ago.
The bill proposes that people will be notified if
the local development plan is to contain a proposal
for land that they neighbour, which is another
provision that we welcome. However, it will
continue to be difficult to persuade people to
engage at that abstract point in the process.
Inevitably, they will mostly continue to want to
engage further down the line when a proposal
directly affects them.
Stuart Hay: Another issue is how developers
and planners treat the public. If the public had
more rights, their views would be taken more
seriously. Some communities that engage with the
process are given quite short shrift and the
process is developer and council led. We are
looking for something to shift that position so that
everybody has a share in ownership of the plan.
The Convener: I call Patrick Harvie and remind
him that we will return to the third-party right of
appeal issues, so his question must relate to
development plans.
Patrick Harvie: My question is about the
balance between consultation and rights in
general rather than one particular right. We do not
want people to have rights to exercise simply for
the sake of doing so; we want to help to change
the culture of the system and to give professionals
and other people who run consultations incentives
to make them meaningful rather than box-ticking
exercises. In the absence of the general rights that
LINK calls for and advocates, what other
incentives will professionals have in the proposed
system
to
make
consultation
exercises
meaningful?
Anne McCall: I do not want to sound jaded, but
as a planner who previously worked for a local
authority, I know that public engagement has been
on the cards since the mid-1960s. When the
Executive announced that it wanted more public
engagement as a result of the planning bill, there
was some eye-rolling and a feeling of “Oh God,
here we go again,” among planning professionals.
I appreciate that, because turning out on a dark
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evening in a windy community hall to try to engage
the public in a development plan is soul
destroying, especially when nobody turns up.
Patrick Harvie: Hustings are much the same.
Anne McCall: I am sure that you as MSPs are
more than aware that engaging the public in the
political process is not always a piece of cake. To
ensure that the public are engaged and that their
voice is taken seriously, local authorities are
undertaking a range of fairly interesting initiatives.
The key point is that the public should feel that
when they engage, they make a difference and
are taken seriously. If they feel that the process is
one that the local authority or developer is obliged
to follow as a matter of law and that, should the
local authority or developer ignore the public’s
views, it will face no consequences, people will not
engage with the process. They need to feel that it
is real.
11:15
Bill Wright: A series of local community
facilitators have been involved in the production of
the local plan for the Cairngorms national park
authority. Resources have been needed to train
them to conduct the various local community
events.
However, if after people are taken through that
process and are led to believe that they have
some ownership over the local development plan
for the national park authority, a development
application is submitted that goes against the plan,
the legislation will have failed. We must be
realistic. If we find that, having invested at the front
end of the system, we are not following through
with the safety net of third-party right of appeal,
the legislation will simply breed the same kind of
cynicism that we have with the current planning
system.
Stuart Hay: The introduction of predetermination hearings could increase public
cynicism, because after looking at all the reports
and consultations that have been carried out I
cannot find any evidence that the public want
these hearings or that they will be effective. As
proposed, they are simply an inadequate
substitute for TPRA and come at the wrong point
in the process. They will help only a very small
number of the people with whom we need to
engage in the planning system.
Christine May: This bit of the bill is probably the
most interesting for communities and, indeed, for
the rest of us. Although I acknowledge some
people’s view that TPRA will solve every problem,
I want to come back to what might be done when
development plans are drawn up and how the
process might be managed.
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If we accept that—since we live in a fairly instant
society—development planning is a longer-term
process than most folk are accustomed to; that in
order to allow land acquisition and some sort of
pre-planning process, the uses to which the land
will be put must be made fairly clear; that
everybody cannot be a winner and that, regardless
of the outcome, some people will remain
dissatisfied because their point of view has not
been taken into account, how do you view the
proposal to introduce a hierarchy of national,
major and local developments? For example, do
you feel that, in such a hierarchy, it is appropriate
for the Executive to decide on national strategic
developments, and then for major and more
detailed local developments to be decided on at a
more local level? What safeguards should be built
in at that stage?
Stuart Hay: We have nothing against the
proposed hierarchical system, which we feel takes
a sensible approach to efficiency. However, we
still have a number of concerns. For example,
because everything will be set out in secondary
legislation, we are not clear about how the system
will work. We are also concerned about the
amount of scrutiny that national developments will
receive in the process of approving the national
planning framework. If we can have a full inquiry to
tease out all the issues and if people are able to
lodge objections or see that their concerns are
being addressed, that will be fine and good. At the
moment, we are seriously concerned that those
matters will be decided without that kind of formal
process.
Christine May: I believe that you have already
mentioned this, but do you want some sort of
consultation on or public engagement in national
strategic developments?
Stuart Hay: Yes.
Anne McCall: As for the other aspects of the
hierarchy, I feel that treating an application for a
house extension in the same way as an
application for an enormous housing development
is illogical. It is entirely laudable to focus resources
in different ways on different types of
development.
With regard to the impact on our natural and
cultural heritage, we feel that there is scope within
the general permitted development order, which is
under review, to permit more developments that
would benefit the environment and perhaps to
revisit some developments that, up to now, have
had permitted development rights that have
caused some concern. As a result, revisiting the
order is a welcome move.
Those who have given evidence to the
committee have debated the definitions of major
developments and local developments. There is
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one thing that I would like to add to that debate
from an environmental point of view. The only
clear comparison that can be made in that context
relates to when people are trying to identify
whether an environmental impact assessment
should be required. In such situations, the
Executive has chosen the route of identifying
thresholds and then applying criteria.
The problem with saying that every application
that involves more than 300 houses is a major
application is that, from experience, it will incline
some developers to go for either 298 houses or
301 houses, depending on which process best
meets their needs—Roy Martin also mentioned
that matter. The procedure that is applied as a
result of the environmental impact regulations,
which involves thresholds combined with criteria
that help people to determine whether a
development is major or local, could be usefully
considered.
A level of consistency and predictability would
be welcomed by organisations that operate
throughout Scotland. A development that is
considered to be a major development in the
central belt should also be considered to be a
major development in the Highlands. Such
consistency and predictability would make life
considerably easier for those who are trying to
engage with the system.
Christine May: Do you not accept that the scale
of cities means that the scale of developments in
them is not directly comparable with the scale of
developments in more remote areas?
Anne McCall: Having absolute limits would
make the system inflexible and prone to abuse. A
combination of thresholds and criteria would allow
flexibility and predictability.
Christine May: I think that Mr Mayhew said that
people do not engage early enough in the process
and that folk frequently need to be told that they
should have done something at the plan
development stage and that it is too late for them
to propose something. I think that all of us have
experience of such situations. Like Anne McCall, I
have undergone the misery of sitting in a cold hall
trying to engage the community’s interest in a
development plan. Two men and a dog will be
present—one of the men will be drunk and the
other will be the janitor. The process is soul
destroying. Nevertheless, do you agree that the
community has the most opportunities to influence
matters at that stage and that we should
encourage people to participate? I have heard
quite a lot of criticisms from you of the bill’s
failings, but I have not heard many suggestions
about what should happen at that stage of the
process. I would like to hear about what the bill
should include in that respect.
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Stuart Hay: It is difficult to legislate in such
areas. Issues such as culture, how planners go
about things, who carries out the consultation and
how they should engage with stakeholders are
involved. The traditional approach involves people
being invited to an exhibition in the town hall on a
dark evening and being asked what they think, but
the process must be much more led and linked
into the community planning process. How the
process would work is not particularly clear in the
bill. There are fundamental questions that we are
not in a position to answer.
Anne McCall: We are not giving the committee
a list of things that must be done because the
Executive has come up with a list of interesting
suggestions, such as e-planning, giving more
resources to Planning Aid for Scotland and having
planning advice notes. The bill and the policy
memorandum contain many great suggestions
about how people can be more effectively
engaged at the beginning of the process, which
we welcome. If those suggestions work, that will
be even better.
The problem for us is that we fundamentally
believe that the incentive for people to engage
with the system depends on their feeling that their
engagement is meaningful, but their engagement
will never be meaningful unless they feel that they
have the same rights as the developers who are
engaging in the system with them. We are talking
about a particular proposal that could have a
significant impact on the effectiveness of a range
of other Executive proposals. We think that predetermination
hearings
might
be
counterproductive, but otherwise the proposals are
welcome and we are not challenging them.
Indeed, we have discussed with Planning Aid for
Scotland how we can more effectively engage with
communities. We are not criticising the suite of
measures that are on offer, but we think that the
addition of a fairly simple proposal would make all
the measures work better.
Christine May: Okay, but you agree that at
some stage there has to be a final determination,
and it must be agreed that that will not always
satisfy everybody?
Anne McCall: Absolutely. Planning is about
making difficult decisions.
Christine May: If we are to shorten the process
and give everyone greater certainty, the stage
when the final determination is made must come
relatively soon.
Anne McCall: It has to be done equitably.
Stuart Hay: The more issues that are dealt with
at the local plan stage, the better. The more detail
there is, the more assurances communities will
have. We have no problem with that. A third-party
right of appeal will only be as strong as the plan
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that people have engaged with. That will be the
community’s strongest piece of evidence when
challenging any development. Whatever happens,
the plan has to be at the centre of the process.
Christine May: Perhaps we should have
discussed the third-party right of appeal at the
beginning, convener. Then we could have gone
into the other discussion.
The Convener: Indeed. I am sure that we will
return to the issue. I hope that we will be able to
touch on the subject of the third-party right of
appeal in relation to applications.
Do you believe that it is right for local authorities
to have responsibility for neighbour notifications?
Anne McCall: That is not an issue that we at
LINK have discussed at length. To make things a
little more certain procedurally, however, we feel
that it is a useful initiative. One of the interesting
elements of the bill is that the proposal for
neighbour notification in relation to development
plans under particular policies that affect
individuals living near the area concerned is to be
implemented through secondary legislation rather
than in the proposed primary legislation. That is a
little disappointing.
The Convener: Do you believe that any benefits
will arise from giving local authorities that
responsibility? If so, what might they be?
Stuart Hay: The main thing is the issue of
trust—and I am referring to the local authority
rather than the developer—and ensuring that
everybody who needs to know about a
development is notified about it. For whatever
reason, there has been mistrust in the past.
People often say that they did not get the
information at the time when they needed it in
order to object. I think that the neighbour
notification proposal addresses those concerns.
Mary Scanlon: I would like to talk about preapplication consultation, although you have
already strayed into that subject in response to
Cathie Craigie and others and I would not wish
you to repeat anything that you have said. Ms
McCall said that it is not possible to work out what
pre-application consultations are there to do. The
policy memorandum says that their
“policy objective is to strengthen public participation in the
planning system and, in particular, to allow interested
parties to express their views on a development proposal
before an application is submitted to the planning
authority.”

I am sitting here in quite a cheerful mood, and I
cannot understand why you said, Mr Hay, that preapplication consultations could increase cynicism.
People are open to consultation, and we all want
further engagement, from the planning directors to
the developers and throughout the system.
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Everyone to whom we have spoken realises that
there must be a culture change. I want to consider
what is in the bill positively. Although I am from an
Opposition party, I want the bill to work. I wonder
why you are so cynical—that is what you said—
about something that has the potential to engage
the public at such an early stage in the process.
Stuart Hay: Pre-application consultations are a
different matter. It is good that developers help
shape developments around community concerns.
Basically, pre-determination hearings provide an
opportunity for somebody to stand in front of a
committee and let off steam. Essentially, that is all
that they can do. Just talking from experience, I
know that, in one example, 600 objectors were
given 15 minutes to speak about their concerns,
and that was without any duplication. It was a bit
of a lottery when it came to who got to speak, and
the developer then got to respond. That did not
really add anything to the process. The hearings
will suit only certain people who like that sort of
arena, where they can stand up and talk to their
councillors. We do not really see how predetermination hearings add any value, and we do
not see where the demand for them is.
11:30
Mary Scanlon: I am sorry, and I know that we
have a lot of questions to put and that you have
spoken about this a lot already, so I do not want to
cause undue delay, but I feel that what you are
saying could discourage people from coming
forward, and I find that a matter of concern.
Many people out there feel intimidated by the
process. I find it worrying that you could make it
even more frightening. From what I understand,
people have the opportunity to express their views
on a development proposal before an application
is submitted to a planning authority—not to stand
up in front of 80 Highland councillors and put
forward their viewpoint. I was looking for slightly
more positive views on the bill.
Anne McCall: I offer clarification because I think
that we might be talking at cross purposes. We are
wholly
enthusiastic
about
pre-application
consultation and engage with it regularly. A
number of local authorities and local developers
actively pursue it and do it well—issues are
resolved and objections are dropped. In my
organisation, we comment on about 400
applications a year and a significant number of our
concerns are addressed by pre-application
consultation with developers. It is a useful part of
the process that we would love to see developed
and formalised.
Our concerns focus very much on the predetermination hearings, which are not codified and
for which there is no standard procedure. Our


216

3056

experience of them has been overwhelmingly
negative: decisions are taken quickly, people are
given very limited opportunities to speak and they
happen at a point in the process where views have
already become polarised.
If the purpose of people having more opportunity
to be involved with a particular development
proposal and with their local authority is to try to
seek resolution, the hearings process does not
achieve that. It is not a public inquiry and the
conveners rarely receive training on how to
manage a hearing. The outcome of such hearings
tends to be the consolidation of objections to
something should the decision go against what the
majority of objectors wanted.
I suggest that rather than focus on hearings that
come quite late in the day at a point when views
are polarised, it would be more productive to
consider more carefully the value of mediation,
where individual concerns can be addressed
earlier in the process, after pre-application
consultations. From my experience, hearings tend
to be vocal and heated and do not add much to
the process.
Mary Scanlon: I have a final question to which I
probably already know the answer. Will the predetermination
hearings
increase
public
participation and inclusion in the planning
process? A single-word answer will do.
Anne McCall: Probably not.
Stuart Hay: Not based on our experience of
them to date.
Christine May: I turn to the proposals for formal
schemes of delegation and how those will be dealt
with. Will developers and communities benefit
from the introduction of a clear formal scheme of
delegation?
Anne McCall: The system of delegation has
clear advantages in freeing up local authority
capacity to deal with more controversial or difficult
cases. There is currently quite a disparity between
the local authorities that delegate a great deal to
officials and those that delegate virtually nothing.
Having a scheme of delegation that sets out the
rationale behind it and states how much will be
delegated and when, would be welcome from the
point of view of openness, transparency and
understanding how the system will work.
Christine May: Do you think that it will speed up
the process?
Anne McCall: Hopefully, yes.
Christine May: Any comments on the right to
review?
Anne McCall: Having looked at the evidence
given by the Law Society, I would rather defer to
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legal expertise on whether that right is ECHR
compliant, but it seems to be a fairly lumpy issue.
Ms Sandra White (Glasgow) (SNP): I
apologise for being late. I am a member of the
Public Petitions Committee as well as a substitute
member of this committee. I will be attending
Communities Committee meetings during its
consideration of the Planning etc (Scotland) Bill.
Thank you, convener, for allocating me some time.
What are the witnesses’ views on the proposals
to give Scottish ministers the power to decide the
most appropriate method of deciding appeals?
Anne McCall: We have touched on that. The
fact that local objectors will no longer be able to
require a public inquiry on a local development
plan is a concern, because local people should be
allowed to identify the most appropriate
mechanism that they feel they can engage with to
scrutinise a development plan. The idea that a
suite of opportunities that includes hearings,
round-table discussions and inquiries will be
available to people is welcome, but enabling
individuals to pick what suits them best would be
most likely to result in public engagement.
Ms White: Would such a system impinge on
people’s ECHR rights?
Anne McCall: I am aware of the evidence that
the committee has heard from the Law Society of
Scotland and the Scottish Executive on ECHR
compliance. We in LINK discussed the ECHR. We
are not legal experts, but concerns were
expressed about the bill’s compliance with access
to justice provisions and individual rights in the
ECHR and the Aarhus convention.
Ms White: So you regard removing the ability to
require an inquiry as an infringement of people’s
rights.
Anne McCall: It seems to be a reduction in the
rights that people enjoy.
Ms White: What is your opinion on limiting the
introduction of new material by developers at a
planning appeal? How will that affect the appeal
system’s operation?
Anne McCall: It may surprise the committee to
hear that I understand the Executive’s logic in
trying to limit and focus an appeal. However, I was
involved with the Lingerbay superquarry inquiry,
which was part of a process that lasted for 12
years. Had that been limited to the information that
was available at the beginning of the process,
decision making at the end would have been
tricky. The provisions in the bill to allow additional
material that relates to policy changes or material
changes are logical and reflect reality. If policy
changes, decisions should reflect that.
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Ms White: That is an interesting point from you.
Will changing from a system of outline planning
permission to one of planning permission in
principle allow for fuller public involvement?
Stuart Hay: We are not clear on how that
change will affect the situation or on how it will
marry with pre-application consultation. We are
unsure about how that will work.
Anne McCall: It is probably worth pointing out
that the environmental impact of outline planning
applications is notoriously difficult to evaluate. I
understand that permission in principle is a
modified version of outline planning permission
and represents an attempt to clarify the process.
Engaging people in pre-application consultation is
difficult when all that we are talking about is a
permission in principle with no detail. That makes
any discussions harder.
Ms White: Consultation sounds good. As we
have gone through the bill, we seem to have heard
lots about pre-consultation, consultation and
consultation afterwards but, as you said, no thirdparty right of appeal will exist at the end, even for
someone who has been consulted.
I had to mention the third-party right of appeal in
case I do not get to speak later, although I hope
that the convener will let me in.
The Convener: I remind all committee members
that the committee is not a vehicle for presenting
their political views on any subject. We are here to
listen to our witnesses, who will respond to
questions. I will allow Ms White to continue her
lines of questioning but I remind her to stick to
them.
Ms White: Other committees let members have
a little more freedom. The view that I expressed
was not my political view but that of the 86 per
cent of consultation respondents who asked for a
third-party right of appeal.
The Convener: I ask you to stick to questions.
Ms White: It was not my political or personal
view but the community’s view.
Will the new planning obligation system
represent an improvement on the current
arrangements under section 75 of the 1997 act?
The question is not about enforcement as such.
Anne McCall: Again, the principle behind the
proposals is welcome. I understand that the
intention is to make the planning obligations that
are arrived at between developers, those who
have an interest in the land and local authorities
more open and available on a public register. I
have been involved in negotiating a number of
section 75 agreements, which can be opaque and
difficult for people to understand. Anything that
makes agreements more open, and makes it
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easier for communities to understand how they
have been reached and what they are, is to be
welcomed.
Ms White: What are your views on unilateral
obligations?
Stuart Hay: Are you referring to good neighbour
agreements?
Ms White: I am afraid that I am probably not
allowed to ask any questions about good
neighbour agreements because another member
is going to ask about them next.
Anne McCall: Scottish Environment LINK does
not have a view on unilateral obligations.
Ms White: Okay. Thank you.
The Convener: We will now discuss good
neighbour agreements. Are the proposals relating
to good neighbour agreements welcome? Will
such agreements bring any benefits?
Stuart Hay: Good neighbour agreements are a
positive development, and we are encouraged by
their being included in the bill. They are a good
way of addressing community concerns. Currently,
there is nothing to stop voluntary agreements, but
including good neighbour agreements in statute
and giving them status is a good thing. There is a
lot of evidence over a number of years—from the
United States of America—that such agreements
work and can address community concerns.
The Convener: What specific benefits to
communities will result from good neighbour
agreements?
Stuart Hay: A dialogue will be created between
the developer and the community and mediation
will be involved. A development may not be
particularly pleasant, but what has been proposed
would try to address the key issues for the
community and things that could make the
development acceptable. There would be a
positive dialogue between the community and the
developer and they could go forward in
partnership.
Anne McCall: I want to mention something that
was raised in previous evidence. One attraction of
a good neighbour agreement is that it offers
developers and local communities the opportunity
to enter into a contract. Because there would be a
contract between two bodies, both would be able
to enforce the agreement.
We were a little concerned about the Executive’s
evidence, as it appeared that only the local
authorities would be able to enforce the contract,
but having read John Watchman’s evidence and
considered the bill in more detail, I feel confident
that Mr Watchman nailed what the bill will provide.
We would be concerned if only local authorities
could enforce good neighbour agreements. Mr
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Mackinnon of the Scottish Executive seemed to
suggest that if a good neighbour agreement
should become a condition of a consent, local
authorities would be able to enforce a condition
that was applied to planning permission in relation
to a good neighbour agreement. However, our
basic point is that good neighbour agreements are
a good idea. They will provide local communities
with an opportunity to talk to, agree with, and then
enforce an agreement with a developer without
necessarily having to rely on a local authority for
that to happen.
The Convener: Some of Mr Watchman’s
evidence was helpful, but I recollect that he was
quite hostile to good neighbour agreements.
Anne McCall: I noted that.
The
Convener:
That
was
somewhat
disappointing. Last week, when he gave evidence
to the committee on behalf of the Law Society of
Scotland, it was suggested that good neighbour
agreements could potentially either duplicate a
condition of a planning application or detract from
the conditions of a planning consent, which could
cause difficulties. Does Scottish Environment LINK
have anything to say about those suggestions?
Stuart Hay: Good neighbour agreements have
a different focus; they are about involving the
community. It is in the developer’s interest to
secure a good neighbour agreement if it can.
There is a slightly different process for the
conditions that a council imposes to make a
development acceptable from its point of view. A
good neighbour agreement is about making
developments acceptable to the communities that
would be most affected and giving them some
power to ensure that the agreement is upheld and
the developer lives up to its promises.
11:45
The Convener: Your organisations suggested
this approach to the Executive. Do you believe
that establishing a good neighbour agreement
should be one of the planning conditions of a
successful application, if it is felt appropriate for
the development in question?
Stuart Hay: That should be addressed on a
case-by-case basis; however, we hope that, when
they carry out pre-application consultations,
developers feel that it is in their interests to say to
communities, “Such an agreement will allow us to
negotiate matters as things progress”. It would be
good if local authorities were able to encourage
the parties involved to enter such agreements, but
it would be much better if, in the first instance, they
were put in place by communities and developers.
Anne McCall: Bearing in mind the evidence that
Richard Hartland gave a couple of weeks ago, I

3061

8 FEBRUARY 2006

think that our only concern is what would happen if
a developer in a local community spent time and
effort on a good neighbour agreement that centred
on a commitment to provide certain things in their
development, but the local authority then felt that
such provisions were inappropriate or should not
form part of a development consent. If a good
neighbour agreement is to work, it should be
developed with reference to the local authority to
ensure that a workable solution is reached that
satisfies not two but three points of the triangle.
The Convener: Communities are often vexed
by the lack of enforcement in planning consents.
Will the bill’s proposals address those concerns?
Stuart Hay: Temporary stop notices will be
useful in that respect, and we hope that local
authorities will be a bit keener to use them than
they have been to use their existing—and quite
considerable—powers. The question is whether
they are using those powers fully and if not, why
not. Enforcement is neglected; it is simply not
given the priority that it should be. If the measure
gives local authorities more of an incentive to
tackle the minority of developments that concern
communities, that will be a positive step.
Although we think that the proposed
enforcement charters represent a positive move in
one respect, we are not sure why a national set of
standards or guidance on enforcement has not
been suggested. After all, the same system
applies throughout the country. We should have
one set of national standards that lets everyone
know what local authorities are expected to deliver
instead of having local authorities simply
duplicating each other’s work when drawing up
their own charters.
The Convener: How else could we ensure that
we had a proper regulatory framework for
enforcement?
Anne McCall: Some of the core suggestions
that we have made to the Executive are not
dependent on legislation. Many enforcement
issues have arisen not only because of local
authorities’ reluctance to take such action, but
because of the lack of available staff at particular
times, the difficulty of finding someone to contact
in a local community, the expertise and availability
of enforcement officers and the decision by some
local authorities to get developers to help with the
cost of enforcement officers. Finding a suite of
solutions to deal with such problems might allow
such action to be taken effectively and when
people want it to be taken.
Good neighbour agreements might also go
some way towards giving local people direct
access to the developer if, for example, they need
to discuss annoying niggles. After all, although
such matters arise regularly and, cumulatively, can
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lead to many problems in local communities, they
probably fall short of requiring full enforcement
action.
Mary Scanlon: I understand that, last week, a
consultation on national scenic areas was
launched and that amendments to incorporate
such provisions in the bill will be lodged at stage 2.
Your submission says much about the issue, but
do you intend to respond to the Executive
consultation? How could the bill provide greater
protection?
Bill Wright: It has been a long-standing
ambition of Scottish Environment LINK to
strengthen provisions on national scenic areas
and we welcome the consultation. It is worth
reminding the committee that Scottish Natural
Heritage gave evidence on NSAs to the Scottish
Executive as far back as 1999. We are now faced
with some difficulties. The consultation on NSAs
has only just been launched, whereas we had
hoped that they would be covered in last year’s
white paper. That would have allowed us to
contribute balanced views to the scrutiny of the
bill’s proposals for NSAs. There are concerns
about process and procedure. Who is to say what
will come out of the consultation and what might
be introduced at stage 2? There will not be the
same scrutiny of later provisions as of already
existing provisions. We hope that more
parliamentary time will be devoted to the matter
once there has been a full response to the
consultation.
Scottish Environment LINK supported fully the
SNH recommendations to the Executive back in
1999. We welcome the proposed statutory
recognition for NSAs. That is a big step forward for
us. There will now be an opportunity to create new
national scenic areas and to look at the
boundaries that were established as far back as
the 1970s, so it is a timely opportunity to review
them. However, the Executive consultation does
not say what will be proposed in the bill. I remind
the committee that many people in Scotland are
not aware of the public consultation, so there is a
procedural issue there for us.
The test for national scenic areas gives us the
opportunity to create a sound statutory
designation. However, the consultation mentions
no new obligation on local authorities—or indeed
on any other public bodies—to protect such areas,
although that idea was proposed in the original
SNH evidence to the Executive back in 1999. In
that respect, there is no added value in the
consultation.
The consultation says that local authorities
“should be encouraged” to prepare management
strategies. That is not a duty on local authorities,
as it is in many other environmental areas such
as, for example, nature conservation. We are
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distressed that such a duty has not been included
in the consultation.
As we say, we are facing a procedural difficulty
in that the consultation has come very late in the
day. I think that it was indicated to us in meetings
with the Executive during the course of last year,
so we hoped that there might be something about
a duty in the white paper. The wider public in
Scotland should have been given something to
comment on, as we have been.
Mary Scanlon: Thank you for that. I agree that it
would have been helpful to have proposals in the
bill. I learned only this morning that NSAs were out
to consultation and would be the subject of
amendments at stage 2. However, we are where
we are. It would be wrong for me to go into detail
about the points that you raised because I do not
have that information and obviously, it is not in the
bill. However, I hope that your concerns will be
raised at a later stage and perhaps you will wish to
propose amendments.
As you know, I represent the Highlands and
Islands, and my colleagues would not forgive me if
I did not mention—
The Convener: I am sure that we would, Mary.
Mary Scanlon: I think that other committee
members know exactly what is coming. Do you
think that there is something within the national
scenic areas regulations or some aspect of their
enforcement that could be strengthened under the
bill, which would help protect communities from
certain huge developments between Beauly and
Denny, as well as other huge developments on
virgin, wonderfully scenic land between Ullapool
and Beauly and the plethora of wind farms that we
have throughout the Highlands? Does the bill give
us an opportunity to look into those matters?
Bill Wright: In relation to the current debate on
renewables, but without being drawn too far into
the particular circumstances of the Beauly to
Denny power line, my attitude is that Scotland’s
scenery is something positive that we have to
offer. At Scottish Environment LINK we are
attempting to be positive about renewables and
the quality of the landscape.
As I said, I will not be drawn on the Beauly to
Denny line, or on the extension towards Ullapool. I
can say, however, that the matter is to an extent
being addressed through the new Scottish
planning policy—SPP—that the Scottish Executive
is drawing up; Anne McCall and I are Scottish
Environment LINK members of that group. We
hope that the Executive will produce something in
that regard in the relatively near future—certainly
within the next few weeks.
The issues around renewable energy sources
and the Beauly to Denny line happen to have
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come up in the past two to three years. National
scenic areas will have a long-lasting designation.
Their counterparts in England and Wales, the
areas of outstanding natural beauty, can have
quite long-standing, secure designations. That
gives a degree of clarity, not only for those of us
who are great lovers of Scotland’s landscape, but
for developers. I suggest that, if NSAs had greater
standing, we might not be in the guddle—if that is
an expression that I am allowed to use in the
Scottish Parliament—that we are in when it comes
to renewables.
Mary Scanlon: Thank you for the points that
you have raised—it was nice to get a positive
response to my questions.
John Mayhew: I would like to add something on
that. I promise that I will be quite brief. The answer
to Mary Scanlon’s question is undoubtedly yes.
We think that the proposals in the Executive’s
consultation, and also the proposals that we are
making on general functions for safeguarding and
promoting NSAs, together with a compulsory
requirement to prepare management strategies,
would help strengthen national scenic areas.
The developments to which you refer have many
impacts. Wind farms and pylon lines have impacts
of many different sorts, and NSAs would help
tackle the landscape aspects of such projects.
Mary Scanlon: Yes, they would.
John Mayhew: They would not necessarily help
tackle the other aspects. NSAs are the most
wonderful landscapes of Scotland. They are the
jewels in our crown. Anything that we can do to
strengthen them, to make them more than just
lines on the map and to make them effective will
do something towards achieving what we all want,
which is renewable energy developments in the
right place.
Many of the decisions on renewable
developments and pylons are made by the
Executive, not local authorities. The question is
whether the strengthening of NSAs would have
the desirable effect on the decision making of the
Executive’s energy and telecommunications
division, as well as of local authorities. If it does,
that would help.
The Convener: We have skirted around this
issue all morning, and I am sure that lots of
committee members have an interest in it. Mr
Harvie would like to give you an opportunity to
express one of your major concerns.
12:00
Patrick Harvie: I had thought that this question
would be the first kick of the ball, but it is a wee bit
late for that. Rather than asking for your general
views on the third-party right of appeal, I will ask
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you to comment on criticisms that I am sure you
have heard. I will leave the question of fairness for
the moment, but it is argued that if the third-party
right of appeal is introduced, there will be extra
delays in the system and damage to the economy.
Why are such arguments wrong?
Stuart Hay: We are asking for a limited right of
appeal and only in specific circumstances. It will
not be a free-for-all. We want to target the most
controversial cases, so there will be some overlap
with cases that should be called in by ministers.
We are not asking for a massive change.
However, when things go wrong, communities
must have a right of appeal. They should be able
to have a decision reviewed by a third party in the
form of a reporter. Even if they do not get the
result that they want, they will at least have seen
the issues being explored and will have
understood the arguments. In about 50 per cent of
appeal cases in Ireland, even if a development is
not stopped, additional conditions are placed on
the development to make it more acceptable. The
appeal process is therefore important.
As to why the third-party right of appeal will not
destroy our economy, plenty of evidence exists to
show that Ireland does quite well despite
communities having such a right—and their right
of appeal is much stronger than the one that we
are proposing for Scotland. As I say, we are
proposing a limited right of appeal, but the Irish
have a full right of appeal. Sweden is another
example of a successful economy with a thirdparty right of appeal that does not seem to hamper
it.
Bill Wright: The important thing is not to get a
rapid decision but to get the right decision. The
planning process has to be sustainable. In the
white paper, the First Minister said that the
planning system should have economic growth as
a purpose. We would probably agree with that, but
we would add that the system should also have
sustainability as a purpose. That means
environmental and social sustainability as well as
economic sustainability.
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ordinary people have to get involved in big
fundraising schemes. On the edge of one town in
Fife, £89,000 had to be raised in order to engage
with the planning system. The third-party right of
appeal will let people trust the system and will give
them a sense of ownership that is missing at
present.
Patrick Harvie: I think that most people know
that I agree with the thrust of your arguments, but I
want to pin down the question of unintended
consequences. Even if the third-party right of
appeal is fair and popular, are you completely
satisfied that the predicted negative consequences
would not come about? If there is a risk of
negative consequences, is there any way to
achieve fairness and trust in the system other than
through a third-party right of appeal?
Anne McCall: The core thing for us to convey to
the committee is that the debate about the thirdparty right of appeal has become terribly polarised.
We have not been putting it forward as a mantra
or because it is the only thing we have got and we
want to hit everyone with our big stick. The thirdparty right of appeal is a proposal that we have
seen work in other countries.
We have been engaged with the Scottish
Executive in examining the planning system since
1997, when the fish farm issue first arose. Since
1999, we have been involved in a range of
consultations. Throughout that process, there
have been debates on the pros and cons of
elements of the system. As Jim Mackinnon
reminded us, we now have a package of
measures that the Executive believes will deliver
more effective community involvement and a more
efficient system. As individuals who engage with
the system frequently, we agree that those are
laudable aims. However, we are not convinced
that the package of measures will necessarily
deliver the greater community involvement that the
Executive seeks to achieve.
We investigated the mechanism of a third-party
right of appeal, looked at it in the round and
concluded that it would be useful in four specific
areas. We applied it to the set of measures that
are on the table. We are convinced that if it is
introduced, it will not be a bolt-on, a burden or a
problem but will be a mechanism to make the
other bits of the process work better.

In my community and in communities the length
and breadth of Scotland, I have seen what people
have to go through in order to engage with the
planning system. Convener, at the communities
event here in the Parliament, you will have seen
the frustration with the present system. The
Parliament had invited people from communities
across Scotland in order to ask them whether they
supported the third-party right of appeal. There
was virtually unanimous support for it—although I
know that issues arise over who really represents
communities. However, I believe that the thirdparty right of appeal would be very popular.

The committee has heard from the inquiry
reporters unit that how many appeals there might
be is a matter of informed judgment. There is no
reason to believe that the scale of appeals would
be significantly greater in Scotland than it is in
Northern Ireland. Given the focus of our system on
pre-application consultation and front loading, we
think that there would be fewer appeals.

We must have a sustainable planning system
without the present frustrations. At the moment,

We also examined other countries that have a
third-party right of appeal mechanism. They have
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higher rather than lower gross domestic product
per capita than Scotland has. Having a third-party
right of appeal has not served to scupper their
economic growth. We believe that our proposal
will help to make the system work. We are not
proposing a third-party right of appeal to be
difficult and unduly negative or because someone
told us to. We are not getting some economic gain
from it. We are proposing it because we believe
that it is a good idea.
Patrick Harvie: That was clearly argued. I will
let someone else have a go.
Ms White: Should a third-party right of appeal
be introduced with limits and not just be a free-forall, as stated by Stuart Hay? It could serve as a
check and a balance between developer and
community, leading to less confrontation between
the parties. Even with a pre-consultation
mechanism, developers would know that
communities and individuals have the same rights
that they have.
What is the main issue that people raise with
you that persuades them of the need for a thirdparty right of appeal? Are they concerned about
objections that they have made to developments
on council land being turned down? In most cases
that I am told about, a council sells land and then,
all of a sudden, there is development on it, to the
concern of the local community. There is an
anomaly in the planning system—I am aware that
a third-party right of appeal might not be
necessary to deal with that. However, up to 70 per
cent of my postbag concerning appeals is to do
with councils rather than developers.
Stuart Hay: The third-party right of appeal will
reinforce the plan-led system. Developers will
have to try harder to ensure that the development
that they want is in the plan from the beginning. It
is not a departure. Developers will have to work
harder in engaging with communities through the
process. We think that it sits well with the
Executive’s proposals as it reinforces the system
and does not run against it.
Local authority developments are controversial
because people feel they do not get a fair hearing
on them. There are some checks and balances
such as the requirement to notify the Executive.
However, given the level of controversy and
disquiet in some communities, it is clear that they
are not working.
The white paper contained Executive proposals
to address that. One difficulty with the present
system is that although the Executive considers
applications, that does not always lead to an
inquiry. People are concerned when there is no
inquiry and no transparency and it is not clear to
them why the Executive has not passed on an
application to the reporters unit. A third-party right
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of appeal would introduce a much clearer and
more transparent process.
Mary Scanlon: In Ireland, there is little upfront
consultation, so a third-party right of appeal can be
justified. However, the system in Ireland is
different from the system that is proposed in the
bill. You say that the proposals would lead to
fewer third-party appeals, if such a right were
introduced, but could it not equally be argued that
the bill—which we are committed to make work as
set out—negates the need for a third-party right of
appeal, because of the weight that it gives to
meaningful consultation and engagement?
Anne McCall: I assume that the Executive’s
intention in drafting the bill and in rejecting even a
limited third-party right of appeal was to address
the issues that were raised in the consultation on
third-party right of appeal by front loading the
system. That seems to be the policy intention. We
argue not that a front-loaded system is a bad idea
but that, to make the front loading work, we need
something at the end of the process to ensure that
the engagement is meaningful.
I am guilty of making the comparison to Ireland,
but I am always reluctant to look specifically at
other countries. We could equally consider
Australia, New Zealand, Denmark or Sweden, all
of which have slightly different planning systems,
which makes comparisons tricky. In the
consultation on widening the right of appeal, the
Executive estimated a certain number of potential
applications, depending on which criteria were
applied. As the proposals in the bill are aimed
specifically at addressing issues at the outset, I
assume that the potential for appeals would be
reduced drastically. As you said, strong emphasis
has been placed on trying to deal with problems at
the beginning. That is the right emphasis and it is
absolutely what we want but, in the end, if the
process does not work, even occasionally, all
parties should have equal access to the same
rights of redress.
Mary Scanlon: I have strong connections with
the county of Donegal in Ireland—my colleague
Christine May has even stronger connections with
Ireland. My point is that you keep using Ireland as
an ideal example of a country that has a thirdparty right of appeal, but you must take into
account the fact that very little upfront consultation
takes place in Ireland. If I lived in Ireland, I would
probably argue that the third-party right of appeal
there is meaningful, necessary and justified, but
you cannot argue that we need a third-party right
of appeal simply because one exists in Ireland.
We will potentially have huge upfront consultation
here that does not exist in Ireland, so you are not
comparing like with like.
Anne McCall: I take your point. I am sorry if that
is what you took from my statement. My intention
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was not to say that our system is the same as the
one in Ireland, because clearly it is not.
Stuart Hay: The point is that we need to ensure
that the consultation is meaningful and that
people’s views are taken seriously. Under our
suggestion, developers and local authorities would
know that if they did not get decisions right, third
parties would have the power to appeal in certain
circumstances. The developers and local
authorities would then try much harder to engage
with communities—that is the point of a third-party
right of appeal.
Jackie Baillie: I will test the witnesses’ patience
with two short questions. First, as I have long been
involved in the process of community
engagement, I wonder whether you think that the
point of the bill is to deliver more of that. Is the
problem a lack of engagement or decoupling at
the end of the process? Is the principle the
important point?
Secondly, I welcome your comments about the
polarisation of the debate and your clarification of
Scottish Environment LINK’s view. I will press you
on whether a third way exists. Currently, local
authorities have a right of notification or referral to
the Scottish ministers in defined circumstances.
Could communities be afforded the same right in
the same circumstances?
12:15
Anne McCall: I am closely involved with the
Royal Town Planning Institute and I am aware of
its proposals, which focused heavily on increasing
the community right to ask for call-ins. That
approach would offer a slightly increased right for
communities to require or ask the Scottish
ministers to re-examine a decision. However,
something like 55,000 planning applications are
made every year. In the last full year for which we
have records, only 15 of those applications were
called in. We have the utmost respect for the
Scottish Executive inquiry reporters unit in our
involvement with it, but even if we assume the
increase that the reporters talked about, that
would mean that only 85 applications were called
in, which would still be a very small percentage.
The capacity for the inquiry reporters unit to
investigate cases thoroughly is modest.
With an increased call-in rate, we would struggle
with two problems. First, the reasons for call-ins
are at best opaque, although they could be
clarified. Secondly, the procedure that is followed
when an application is called in, how it is
considered and who determines it are also opaque
and I see no proposals in the bill to change that.
The outcome is that a tiny percentage of
applications are determined by the Scottish
ministers and go to inquiries. That might be

3070

because there are few cases to answer. The
proposal does not offer much reassurance,
because how the process works is unclear.
The Convener: I hope that the bill will build
confidence in communities. How would a thirdparty right of appeal improve the confidence of
communities?
Stuart Hay: People need to know that their
views will be taken seriously and that if that does
not happen, they will have redress. The bill does
not address that point. People can write to tell
ministers that they dislike a planning decision, but
the ministers do not have to do anything about
that. I am sure that MSPs have been approached
by constituents about decisions that clearly need
to be re-examined and have written to ministers,
although there is no guarantee that anything will
happen.
A third-party right of appeal would at least
ensure that decisions were re-examined in the
prescribed circumstances. I return to the fact that
the Executive’s proposal was limited but would
have addressed the key concerns. Communities
need to be able to put their views to an
independent third party—a reporter who takes
everything on board, has expertise and is not
biased. Communities might not obtain the
decisions that they wanted, but they would at least
know that their arguments had been listened to
and considered. Such a process would be much
more satisfactory.
The Convener: If the public consistently did not
get what they wanted, would public confidence be
bolstered or undermined? People might believe
that they had a meaningless right of appeal.
Stuart Hay: The only argument to that is that
such outcomes do not affect developers, who still
appeal decisions although they do not always get
what they want. The same would apply to
communities.
The Convener: You said that a third-party right
of appeal would give developers an incentive to try
harder to engage with and listen to communities.
Rather than having a right of appeal that might be
meaningless, although it would allow people finally
to say publicly how unhappy they were, would it
not be better to place much stronger obligations
on developers to engage properly with
communities, so that the concerns of communities
were taken into account much earlier? Would that
not do more to bolster community confidence?
Stuart Hay: I would not argue with that. Preconsultation is a good thing, but it is different from
a third-party right of appeal, which would come at
the end of the process in certain circumstances. A
third-party right of appeal would be a final
safeguard in the small minority of cases in which
people have major concerns, do not trust the
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council’s views, do not think that the council has
considered matters objectively and want a thirdparty reporter to reconsider the case. People will
win cases and lose cases, but at least the
arguments will have been considered and there
will be a report on why a decision has been made.
At the moment, there is no such safeguard in the
system.
I can give an example of an application for a
development that a community opposed and
which ministers called in. The case went to an
inquiry. The decision was not changed, but the
council’s original decision was altered. More
conditions were attached, there was to be better
landscaping and so on. The community’s
engagement in the process improved the decision
that was made and the development. That is what
would happen with a third-party right of appeal. As
I said, ministers called in that application, but we
would look for much more discretion for
communities to have developments looked at that
they see as controversial.
The Convener: You have given an example of
what happens, but the new safeguards that the bill
proposes—good
neighbour
agreements,
enforcement, pre-consultation and involvement
with developers—will achieve all the objectives
that are sought. I am concerned about what
happens to a community’s confidence when a bad
decision is made. The community will still be
resentful. We should ensure that bad decisions
are not made, but I am not convinced that giving
somebody a right of appeal that will ultimately not
change
anything
will
bolster
community
confidence. We should ensure that communities
are confident that they have been an integral part
of the decision-making process.
Stuart Hay: I accept that. The issue is involving
people along the line, but the problem at the
moment is where communities are led to. A point
will be reached at which a decision is made that
seems to them to be clearly unfair. I know of
communities that have received legal opinions that
a decision must be reconsidered, but they cannot
afford to pursue matters through the courts. That
is more frustrating than anything that would be
created by TPRA, which would address
frustrations, as people would know that their
concerns would be addressed in an inquiry.
Christine May: I welcome much of what the
panel has said in welcoming the bill and the
proposals
for
strengthening
community
confidence, but I have a suggestion to make for
the sake of argument. Your insistence on having
TPRA at the end of the process means that you
are almost willing all the other measures not to
succeed. Can you reassure us that you seriously
support those measures and that you are seriously
looking for them to succeed?
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Anne McCall: I would like to turn what you have
said on its head and ask whether you would ask a
developer the same question.
Christine May: Yes, I would.
Anne McCall: We are seeking a system that
works and we are seeking to avoid confrontation;
appeals; and proposals for which developers will
not receive consent, which local authorities do not
like and with which local communities do not want
to live. Planning systems that involve such things
do not work.
It is clear that the Executive has tried to put
together a package of measures in the bill that
addresses a complex system. We genuinely
welcome its emphasis on greater community
engagement, and many developers have said that
they genuinely welcome greater community
engagement. We welcome the opportunities to
have good neighbour agreements, although I have
still to hear the response of business interests to
that idea. However, at the end of the process,
developers will be left with a right of appeal that
will not be shared by the folk with whom they have
negotiated, discussed matters and had preapplication hearings. All the elements of the
process will involve two sets of people at a table,
one of which will have more rights than the other.
I refer to what the convener said. Building
confidence is pivotal, but confidence results from
people feeling that they are being treated seriously
and that they have an equitable role in the system.
There continues to be a system in which a
developer can challenge the decision of a local
authority to reject a proposal. Developers continue
to have more rights to pursue what they want than
a local community has to pursue what it wants,
although it will have to live with the consequences
for the next 20 to 30 years. That is the core issue.
We want people to have confidence in the process
and we want consultation. The bill is a good one
and it contains many good provisions, but if the
parties who come to the table are not on a level
playing field, the process will not be particularly
meaningful.
Christine May: So you would continue to argue
that all the obligations that have been put on
developers and local authorities to have
meaningful engagement with the community and
all the measures that the convener outlined are
insufficient to give the balance that you seek.
Anne McCall: Those measures and obligations
are welcome, but we would like there to be some
security that they will be applied meaningfully and
in the long term. The combination of not having an
equitable right of appeal and having all the detail
left to secondary legislation means that it is difficult
for us to be happy to buy into the package.
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Bill Wright: On the issue of parity, it has been
put to the committee that the applicant has an
interest in the property and in the development
opportunity for the purpose of their development of
social and economic welfare. In parts of rural
Scotland the consequences of planning decisions
are often felt by communities that have to live with
the consequences of the planning decision for
decades afterwards, whereas the developer may
well be a company with shareholders who live
nowhere near the site. People in the communities
are the ones who have to live with the
consequences of the decisions. Parity should act
as a safety valve: it should ensure that people
have confidence in the process and feel that they
have some ownership over a decision that was
made years previously.
Christine May: I am more inclined at this stage
to suggest that that confidence would be better
built up at the beginning of the process. One
member of the panel cited experience of an
appeal that resulted in greater safeguards being
given to the community, but I have experience of
appeals that have resulted in the inquiry reporters
team granting the developer a consent that gave
fewer safeguards to the community than were
originally in place. I am struggling to establish the
relationship between your proposals and the
safeguards and public confidence that the
convener mentioned. How will your proposals
prevent bad decisions from being made?
Stuart Hay: We want the third-party right of
appeal to be exercised as infrequently as possible.
We want the process to run smoothly. A measure
of how good the system is will be how many thirdparty appeals are made. If there are no third-party
appeals, that means that everyone is happy. It
would be very difficult to achieve that, but that is
what we should work towards. We cannot
measure the level of satisfaction with decisions
now because third parties do not have the right of
appeal. The only option that is open to
communities is to pursue cases through the
courts, but it costs £20,000, £30,000 or £40,000 to
get a decision reviewed. That is unacceptable to
most communities. That is why they are saying
that there must be a safety valve.
Christine May: Thank you. I have pursued the
issue as far as I can.
The Convener: I will allow John Home
Robertson to come in. I remind John and
members who have not yet spoken that at this
point we should not stray into discussion of our
personal opinions. The purpose of today’s session
is to give our witnesses the opportunity to put
forward their views. We should listen to them and
cross-examine them on their views so that when
we discuss our report we can reach a conclusion
about who is right, who is wrong and with whom
we agree.
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Mr Home Robertson: I understand the
superficial attraction of the principle of a third-party
right of appeal but, like the convener, I am worried
about its practicality. I want to explore the
experiences of call-ins by the Scottish ministers,
which have been mentioned. Call-ins represent a
sort of third-party right of appeal. Both Mr Hay and
Ms McCall have referred to the procedure. I put it
to you that the procedure is deeply resented by
some communities. If something has been
thrashed out at local level and there is a pretty
broad consensus that people want a development
to go ahead, but it then gets called in on some
pretext and there is a long delay and an inquiry,
people can get angry about that. It is bad enough
when ministers exercise that power, but can you
imagine how some communities will feel when a
development that they really want to go ahead is
obstructed by a pressure group, by an individual or
by goodness knows who from another part of
Scotland throwing a spanner in the works late in
the process? Have you thought that through?
12:30
Anne McCall: Absolutely. We regularly write to
Scottish ministers asking them to reconsider
decisions. The core issue with call-ins and with
most aspects of planning policy is that for
everything that one comes up with on one side,
there will be something else on the other side.
There will be a community that does not want a
development and wants to write to Scottish
ministers to get it called in because people in that
community think that a bad decision is going to be
made, but there will be another community that will
write to Scottish ministers saying, “These jobs are
invaluable to us. Please don’t call the development
in. We want you to build it tomorrow.”
We are not making a value judgment on those
decisions. We are talking about a process that we
engage with regularly, about making that process
accessible and predictable for the people who are
involved with it, and about giving all who are
involved the same access to the same decisionmaking processes. If we are going to have a call-in
process, it is not satisfactory to limit it to local
authorities being required to notify Scottish
ministers and ministers perhaps taking account of
letters from local communities. As I said to Jackie
Baillie, we find the present call-in process fairly
opaque and difficult to follow and its decisions
unpredictable.
Mr Home Robertson: Too damn right.
Anne McCall: As far as the third-party right of
appeal is concerned, we are looking simply for a
process that ensures that people know, when they
enter the process, that they have the same rights
as the person next to them. It is not intended to be
a value judgment on decisions, because every
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decision is made on its merits. I applaud the
convener’s determination to have fewer bad
decisions. That is a good idea, but I cannot see
how having greater scrutiny of those decisions
through the mechanism of third-party right of
appeal is likely to increase the number of bad
decisions. I can only conclude that greater
scrutiny—given that that is what the Parliament is
here to do—is likely to reduce the number of bad
decisions. That is what the third-party right of
appeal provides.
Mr Home Robertson: It could mean that things
take an awful lot longer, could it not?
Anne McCall: There are two issues to discuss.
One is whether, in principle, providing all parties
with the same rights is fair and equitable and is
more likely to lead to better decisions. The second
is about the procedural element. Clearly, the
Executive is struggling with the implications of all
the changes that it is proposing at the moment.
Local authorities will struggle and we are also
going to struggle. People need to take change on
board and make it work, whether it is a culture
change, a financial change or a change in skills—I
am currently experiencing a lot of problems in
trying to recruit planners. There are issues
involved with change, but that does not mean that
change is a bad thing.
The Convener: That concludes the committee’s
questions. I thank the witnesses for spending
almost two hours with us. Is there anything further
to add that has not been covered?
Anne McCall: I think that the committee has
been very patient and interested. Thank you very
much. That is all we have to say.
The Convener: Should you have any
supplementary evidence, please do not hesitate to
write to us. Thank you for attending.
12:34
Meeting suspended.
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SCOTTISH ENVIRONMENT LINK
Introduction
Scottish Environment LINK is the forum for Scotland's voluntary environment organisations
comprised of 36 member bodies representing a broad spectrum of environmental interests
with the common goal of contributing to a more environmentally sustainable society.
Engagement with the planning system
The planning system plays a key role in protecting and enhancing urban and rural
environments. However, experience of working with the existing planning system leads us
to believe that unless specific changes are made, it will increasingly fail to deliver for the
Scottish people and their environment. We are looking for Scotland to have an efficient,
fair and just planning system that enables sustainable development in line with the needs
of Scotland’s people. The system should be fair in how it treats different applicants and in
how it balances the interests of those benefiting from development and those impacted
adversely.
The system should promote quality development through open, fair,
participatory and accountable decision-making processes.
The Executive has undertaken a lengthy consultation process on many aspects of the
planning system and we have been pleased to engage with these. In April of 2005 Scottish
Environment LINK published a ‘Planning Manifesto’ detailing five key areas that we felt
needed to be addressed if the proposed planning reforms were to restore public
st
confidence and create a planning system that reflects the needs of the 21 Century. We
welcome the fact that some of these suggestions were incorporated into the proposals, for
example, our recommendations relating to Good Neighbour Agreements.
However, despite our involvement in many Scottish Executive consultation
exercises we were disappointed by the content, and omissions, from the Planning
White Paper. As a result we lodged an e-petition jointly with the Association of
Scottish Community Councils directly with the Scottish Parliament. This was
recently presented to the Petitions Committee with over 5,000 signatures and we
understand it has now been referred to the Communities Committee for
consideration.
The outcome
The Policy Memorandum states that the primary objective of the Bill is to modernise the
planning system to make it more efficient and give local people better opportunities to
influence the decisions that affect them. This objective is welcome, but having considered
the Planning White Paper and the Bill we are concerned that this difficult balance has not
been achieved. It would appear that in seeking to ‘speed up decisions’ and allow ‘quicker
investment decisions’ the commitment to ‘strengthen the involvement of local communities’
and ‘reflect local views better’ has not been given equal weight (all quotes taken from the
Scottish Executive’s Partnership Agreement).
There are a number of welcome proposals within the Bill and we appreciate that the
Executive wishes this legislation to be considered as a package. However, there are
considerable concerns amongst LINK members and others (including the Association of
Scottish Community Councils) that the proposals will not deliver the fundamental
requirement of restoring public trust in the planning system.
A copy of our Planning Manifesto is enclosed and we would be happy to discuss
any of the issues it covers. In relation to the evidence being sought by the
Committee at this stage we would like to focus on the key areas below:


227

1. Sustainable Development
We welcome the explicit requirement for development plans to be prepared with due
regard to the principles of sustainable development. As the White Paper noted, the need to
ensure that development is sustainable is one of the four key principles upon which the
modernisation programme is built. This represents a clear opportunity to address the
challenges set in the Executive’s Sustainable Development Strategy whereby we need to
move from strategy to implementation.
However, the decision to apply this requirement to only one sector of the planning system,
i.e. development plans, is apparently based on the difficulty of ensuring that individual
developments are sustainable. It is unclear how the overall purpose of development
plans can be to contribute to sustainable development if individual decisions taken
in accordance with it cannot be shown to be sustainable in some meaningful way.
The Bill makes reference to the publication of guidance which could be instructive for
those considering applications.
It is also unclear why the National Planning Framework should be excluded from this
obligation.
2. National Planning Framework
We appreciate the value of providing an enhanced role and status for the National
Planning Framework but are concerned that unless an appropriate mechanism for scrutiny
and examination can be secured the NPF will further undermine public confidence in the
planning system. Details of public consultation are sparse for a document that will
establish the need for national developments. Assuming appropriate consultation is
undertaken the NPF is likely to attract the attention of communities and organisations with
an interest in national developments and their potential locations. We hope that the
Committee will consider whether it is possible to provide the same level of public
opportunity for engagement with the National Planning Framework as the Bill proposed for
Local Development Plans.
We believe that proper scrutiny is not only essential but also need not be
cumbersome, as demonstrated by other strategic plans in the rest of the UK. Whilst
parliament must have a role it may be very difficult to offer the appropriate level of
scrutiny and public engagement in 40-days. It is also notable that Scottish
Ministers have the benefit of a reporter’s recommendations when scrutinising other
development plans, whilst the Parliament is not being offered similar expert advice
to aid its deliberations.
3. Public engagement
A failure to engage the public in any new planning system will inevitably result in the failure
of this legislation. The Policy Memorandum emphasises the Executive’s intention that
public participation should ensure that views are considered early on in the planning
process. This commitment to early public engagement is welcome.
However, we query whether the measures provided will actually ensure that this
commitment becomes a reality. Many of the public engagement measures are not defined
or rely heavily on secondary legislation. Moreover, many of the proposals amount to
providing a statutory underpinning for actions already undertaken by many local authorities
and developers, which are clearly not tackling the core issue of public trust. Indeed some
of the proposals, hearings for example, are unproven and in our experience are frequently
unhelpful. We are not aware of any study demonstrating their effectiveness.
The decision to reject a limited third party right of appeal, despite repeated public
support for the proposal, is disappointing. This should not be considered a ‘bolt-on’
or a panacea. We believe a limited TPRA has the ability to act as the necessary
‘stick’ to ensure that the front-end consultation processes actually work and to
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provide a safety net to catch the tiny percentage of developments that might fall
through the net of the system currently being proposed. It is difficult to see how a
system which is fundamentally inequitable can realistically hope to engender public
confidence.
4. National Scenic Areas
We understand the Scottish Executive intends to introduce new legislation for National
Scenic Areas (NSAs) at Stage 2 of the Planning Bill. We would therefore welcome the
opportunity to discuss the principles underpinning these changes at Stage 1.
Scotland’s heritage of natural and cultural landscapes is renowned throughout the world.
They contain the record of people who went before us, and form a key part of our national,
regional and local identity. They are a principal reason why people visit Scotland, so they
form the essential basis of our tourism industry, and provide attractive settings which
encourage inward investment. They are therefore of fundamental importance to our
environment, society and economy.
Forty examples of our most outstanding landscapes are designated as NSAs to ensure our
best scenery receives special attention when new development is proposed; NSAs are
primarily regulated through the planning system. However, NSAs have been relatively
ineffective in safeguarding our finest landscapes.
We would therefore like to see:
x

A new statutory mechanism for designating, amending or re-designating
NSAs;

x

Responsibilities on all public bodies and others to safeguard NSAs; and

x

A requirement for local authorities and SNH to produce, implement and
review management strategies for all NSAs.
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SUPPLEMENTARY EVIDENCE FROM SCOTTISH ENVIRONMENT LINK
Firstly, I would like to thank the committee for the opportunity to give evidence on the
planning Bill. I would like to add some extra detail to the comments that I made to the
committee for their information and further consideration.
Sustainable Development
I cited the fact that sustainable development should already be a key focus of the planning
system, and should be a key consideration not just in development plans but the National
Planning Framework and development management decisions. The committee may wish
to note comments by Malcolm Chisholm, the Minister for Communities who indicated that
the NPF should be covered by the sustainability development duty:
“Sustainable development is at the heart of our proposals to modernise the
planning system, as our white paper makes clear. A key way of doing that will be
to ensure that sustainability considerations are taken into account in the
preparation of all plans and programmes, from the national planning
framework through to local development plans.”
(Official Report, Wednesday 7 September 2005)
I also referred to the promotion of sustainability in planning guidance and that codifying
this into legislation simply makes this more implicit. The guidance says that
“Planning decisions should favour the most sustainable option, promoting
development that safeguards and enhances the long-term needs of the economy,
society and the environment.
(Scottish Planning Policy SPP1: The Planning System)
The guidance also states that “planning should encourage sustainable development” by:
x promoting regeneration and the full and appropriate use of land, buildings and
infrastructure;
x promoting the use of previously developed land and minimising greenfield
development;
x conserving important historic and cultural assets;
x protecting and enhancing areas for recreation and natural heritage;
x supporting better access by foot, cycle and public transport, as well as by car;
x encouraging energy efficiency through the layout and design of development;
x considering the lifecycle of development from the outset; and
x encouraging prudent use of natural resources.
It is notable that despite this guidance being in place since 2002 (and previously a similar
NPPG 1 dating back to the early 1990’s) there have been very few changes in terms of
practice. For example, despite strong policies in development plans, there has been a
continued loss of important green spaces in cities and limited moves to introduce energy
efficiency measures in new developments. My argument is that the guidance proposed in
Part 2, 3D of the Bill should not only apply to development plans, which already take
account of sustainable development management, but actual decisions which too often do
not. The Bill, as drafted, may have a limited impact, where as a more ambitious approach
would at least go some way to ensuring existing policies are actually put into practice.
Public consultation and involvement in development plans
Members of the committee asked how community consultation could be improved to move
towards genuine participation in decision-making. There are a number of supplementary
points, which I was unable to cover in my answer, which maybe of relevance:
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1. The committee should consider whether the Bill simplifies the system, as this will
assist participation and public understanding, reducing confusion and consultation
fatigue.
2. The committee should consider implications of faster plan production, and whether
this will lead to less detailed plans covering larger areas (the current trend), and
how this might hinder participation.
3. A major issue for communities is that they do not have the resources to effectively
engage in plan preparation, where necessary gathering their own evidence and
formulating their own (alternative) proposals. This might need extensive training,
time and the appointment of independent expert advisers. Such issues are not
addressed in the financial memorandum accompanying the Bill.
4. As a general rule ‘consultation costs’ because public engagement is time and
labour intensive, yet this is not properly factored into the Bill’s financial
memorandum. The intention of Ministers to build a system around better
upfront participation is not being matched with resources aimed at
improving how plan-makers engage with the public.
Public involvement in planning decisions
I wished to make the point that within a plan led system the key will always be to involve
people in shaping policies and proposals and ensuring that decisions are made in
accordance with the plan, giving people certainty and confidence in the process. The Bill
seeks to both speed up plans and ensure consultation is adequate, which I believe should
be strongly supported.
On top of this, people have the scope to provide written comments and objections to
applications, which should be reflected in the report, and recommendation to the planning
committee. The Bill offers two new opportunities for comment prior to decisions being
made, both of which I commented on.
1. To participate in pre-application consultation by developers for certain major
developments.
2. To speak at a public hearing before the planning committee (pre-determination
hearings for certain major developments).
Both measures already operate in practice on a voluntary basis but there has been little
research done to measure their effectiveness in improving public confidence in decisions.
3.1 Pre-application consultation
Friends of the Earth Scotland and Scottish Environment Link support pre-application
consultation where developers do this in a meaningful way. However, commercial
companies with an interest in a particular site are often not well placed to generate trust,
provide real choices or alternatives for communities. The committee should reflect on the
fact that:
x
x

The current proposals are developer led and set out very little detail of how this
will happen or prescribed rights for communities or the public.
In formulating its proposals, the Scottish Executive has not undertaken any formal
research into the effectiveness developer consultations (See written answer S2W20102).

3.2 Pre-determination hearings
Certain local authorities in certain circumstances already employ pre-determination
hearings, which should not be confused with pre-application consultations or hearings as
part of planning inquiries triggered by a Ministerial call-in or developer appeal. These
hearings simply allow objectors to verbally and publicly articulate their objection to
Councillors on the planning committee, in most cases within a 5-minute time slot. Whilst I
am not opposed to pre-determination hearings in principle, I am simply unable at the
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present time to find any practical evidence of their value. I am also particularly concerned
about the negative experiences of many communities who have participated in such
hearings who I have spoken to. The committee should note that:
x Ministers do not even know how many community hearings have actually taken
place (Written Answer S2W-20106)
x No research has been under taken into the their effectiveness (Written Answer
S2W-20105)
The committee should also note that there has been limited support for hearings:
x Fewer than 50% of the responses to the Scottish Executive consultation ‘Rights of
Appeal in Planning’ (April 2004) supported hearings. I would strongly encourage
the committee to study and reflect on p.40 and p.41 of analysis of responses
(December 2004).
x The digest of responses to the Planning White Paper received only a few
responses from community councils or individual members of the public, few of
whom spoke from direct experience. From this limited range of responses views
were mixed meaning it is not possible to come to a sure conclusion that
communities
or
individuals
are
supportive
of
hearings.
See
http://www.scotland.gov.uk/Publications/2005/12/2084221/42421.
I did not give specific examples of the negative experiences of hearings recounted to
Friends of the Earth by communities, but would like to do so now, quoting directly from the
digest of responses to the Planning White Paper (December 2005).
Greengairs Community Council and Greengairs Environmental Forum said:
x “In our experience, Local Public Hearings are the most undemocratic and
unprofessional part of the whole planning system. A major overhaul of the entire
process would have to be undertaken before we would have any confidence of
being respectfully, equally and effectively included at this stage.”
x The committee should note the Bill carries absolutely no detail of how hearings are
to be conducted, leaving it to Local Authorities to decide, meaning other groups
may have similar experiences if the Bill is not amended.
x The committee should be further aware that as drafted the Bill does not
guarantee that each objector will have the right to speak for the allotted five
minutes as the council does not need to make sufficient time available for each
and every objector. Nor is cross-examination or rebuttal of developer evidence
allowed in most hearings.
Good neighbour agreements
As I explained to the committee the concept of good neighbour agreements (GNAs) is
theoretically sound and well established, originating in the USA and already operating on a
voluntary basis in Scotland. It also should be noted that, although the Bill defines GNAs
within legislation, improving their status, it does not make them mandatory, as by their very
nature they are agreements that have to be entered into willingly by both parties.
To be of value the Bill must empower communities facilitating bilateral negotiations with
developers to increase the acceptability of certain types of bad neighbour developments.
The value over and above a planning condition is the central role that GNAS give to
directly affected communities in negotiation. With, the agreement of the developer, extend
into areas beyond the usual scope of conditions imposed by planning authorities, for
instance pollution control or health in safety.
Successful completion of a good
neighbourhood agreement could be required as a planning condition, however this is not
novel or new, being simlar to the way existing planning agreements are used in planning
consents.
To be of real value, the Bill must give the community rights to enforce the condition, firstly
via the local authority and secondly, if no action is then taken, by appealing to Scottish
Ministers. It is our understanding that scope to appeal applies to both parties in the
agreement. Assurances from the Minister must be sought on this point.
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Third Party Right of Appeals
I would like to add context and facts to the statement I made for the benefit of the
committee’s deliberation. The criteria I referred to were those proposed firstly in the Green
Balance report and subsequently adopted by the Scottish Executive in their Consultation
‘Rights of Appeal in Planning’, April 2004.
x
Development plan departures (between 650 to 700)
x
Decisions contrary to the advice of officers (around 180)
x
Cases where the local authority has an interest (700)
x
Cases involving an environmental impact assessment (40)
(The number of cases for 2001-2 & 2002-3 are indicated in brackets):
The total number of cases subject to possible TPRA was predicted at 1600 or 3-4% of all
approvals.
In Ireland, 3% of cases are subject to appeal and 15% in Sweden, giving a figure in the
range of 48 to 240. Such developments would undoubtedly be those with the greatest
potential range of impacts.
The Bill by proposing more up to date development plans, where departures are less
likely, and use of pre-application consultation should reduce these numbers.
Only 15 development departures were notified to Scottish Ministers each year of which
only one or two are called in. For local authority interest cases 319 cases were notified of
which 21 cases were called in. I was trying to impart the fact that the current safety net
ministerial call in is seldom employed.
Examples:
The example of a potential TPRA case I had in mind was the case of the A701 road
improvement in Midlothian that, although dating back to 1999, provides a good illustration.
The application was arguably contrary to the approved (out of date) local plan; one where
the local authority was the promoter and therefore had an interest, whilst the impacts
triggered an Environmental Impact Assessment. 800 objections were lodged, yet there
was no call-in by Ministers or a public inquiry. A legal opinion pointed to a number of
failings in the EIA and the handling of the decision by the council. The prohibitive cost
meant the decision could not be challenged via the courts. Subsequent funding problems
prevented construction and technical transport studies vindicated objectors’ arguments.
TPRA would have provided these objectors with the opportunity to make their case before
a reporter.
I cited an example of substantive changes to planning consent, due to community
representations made at a planning inquiry. This related to the bio-manufacturing campus
in the Edinburgh green belt, near Roslin Midlothian circa 2000. The decision called in as a
local authority interest case and development plan departure. Due in part to the evidence
presented by the local community, the reporter recommended changes to the original
landscaping conditions to better reflect the green belt setting.
Legal Challenge, judicial review and Aarhus Convention
I cited the costs of judicial review and the fact that it is viewed legally as the ultimate right
of appeal for communities, but is largely inaccessible due to cost. I would urge the
committee to establish how often communities employ such measures and the costs in
doing so. I would also point the Committee to the Aarhus Convention and the European
Directive 2003/35/EC on which enhances the rights of environmental NGOs to appeal
decisions involving an EIA and seeks to ensure that it is affordable. The committee may
wish to satisfy its self that the Bill is compliant with the provisions of the Directive in
particular and the provisions set out in the Aarhus treaty more generally.
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Thank you once again for the opportunity to give evidence as part of the Scottish
Environment LINK delegation, I hope the information I provided will aid the committee’s
final deliberations.
Yours sincerely
Stuart Hay
Head of Policy & Research
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Scottish Parliament
Communities Committee
Wednesday 22 February 2006
[THE CONVENER opened the meeting at 09:42]

Planning etc (Scotland) Bill:
Stage 1
The Convener (Karen Whitefield): I open the
sixth meeting in 2006 of the Communities
Committee and apologise to our witnesses; we
have been delayed this morning as a result of the
fire alarm going off. I remind everyone present that
mobile phones should be turned off. I have
received apologies from Tricia Marwick, so I
welcome Sandra White as her substitute. John
Home Robertson has also sent his apologies.
Item 1 is the Planning etc (Scotland) Bill. The
committee will hear evidence from one panel of
witnesses, who represent Scottish business
interests. We have been joined by David
Lonsdale, who is the assistant director of the
Confederation of British Industry Scotland; Susan
Love, who is the policy development officer at the
Federation of Small Businesses in Scotland; Iain
Duff, who is the chief economist at the Scottish
Council for Development and Industry; and
Anthony Aitken of the Scottish Chambers of
Commerce. Thank you all for joining us.
The committee has a number of questions to
ask; we will be grateful for your answers. At the
end, we will give you an opportunity to mention
issues that you might want to raise in relation to
the bill but which have not been covered.
I start with a general question about the
consultation on the bill. Do you believe that the
Scottish Executive consulted effectively on its
proposals?
Iain Duff (Scottish Council for Development
and Industry): Yes. The SCDI is happy with the
way in which the Executive has gone about
consulting. In the early stages—way back—the
Executive approached us about holding an event.
We held one in Inverness, in conjunction with the
FSB, which the then Deputy First Minister and
Minister for Enterprise and Lifelong Learning, Jim
Wallace, attended and which was chaired by our
chairman in the area, Joe Moore. There was
certainly engagement; our members had the
opportunity to engage with the Executive on what
was proposed in the white paper.
Susan Love (Federation of Small Businesses
in Scotland): I agree with that. There has been
quite significant consultation over the past few
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years, but most of it has focused on identifying
problems within the existing system. Although a
number of proposals have been gone over
extensively in consultation, some of the details
appeared for the first time in the white paper and,
as the committee will be aware, many of the
details will emerge only when the relevant
subordinate legislation—which of course has not
been consulted on yet—is introduced.
09:45
David Lonsdale (Confederation of British
Industry Scotland): I endorse what my
colleagues have said—I suspect that there will be
a bit of that during the meeting, given the nature of
the subject that we are discussing. Planning
reform has been at the forefront of our interests
over the past few years. In 2004, there were two
consultations on key aspects of the issue. The
year before that, CBI Scotland published a report
on the challenges that were being faced in the
planning system in Scotland. We have contributed
to all the major surveys and have attended events
such as workshops.
Anthony Aitken (Scottish Chambers of
Commerce): Our sentiments are similar. In our
view, there has been extensive consultation and
numerous opportunities have been provided to
comment. The consultative process on the white
paper, which was issued last June, was quite
long—it lasted until September. Many seminars
and conferences were held, which were well
attended and which gave people the opportunity to
contribute to the comments that were lodged by
the Scottish Chambers of Commerce last
September. We feel that the Scottish Executive
team did its best to ensure that everyone was
informed about the various aspects of the bill.
Scott Barrie (Dunfermline West) (Lab): I found
your submissions useful. I will start with a general
question. Do you think that the bill’s proposals will
contribute to business growth and to sustainable
economic development in Scotland?
Iain Duff: In general, we support the bill. Since
the consultation started, we have conducted a
survey of our members’ views; their perception is
that the planning system has not been working to
help sustainable economic development in
Scotland and that it has particularly hindered
economic growth. That is why we favour a
rejigging of the system.
The bill’s objectives certainly seem to be a move
in the right direction. We approve of measures
such as the establishment of a hierarchy of
planning, whereby different approaches will be
taken to different types of development. The bill’s
general theme is about streamlining the planning
process, making it much more efficient and
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ensuring that there is proper engagement and that
the delays that we hear so much about are taken
out of the system so that it can properly support
sustainable
economic
development
and
developments in communities.
Susan Love: I agree. Broadly, we think that the
bill’s proposals will improve the system and solve
many of the problems that exist. However, we
have made it clear that simply altering the
legislation will not bring about the changes in the
system that many businesses want to see. It is a
cliché to say so, but a big change in the culture of
planning departments and how they are run will be
required. Extra resources will be needed and
planning departments might have to be managed
differently if implementation of the bill is to be
effective.
David Lonsdale: In my opening remarks, I
referred to a policy paper that CBI Scotland
published three years ago. At that time, we
estimated that the difficulties and challenges that
were faced in the planning system were costing
the Scottish economy about £600 million a year.
That estimate was based on figures from the
United Kingdom Department of the Environment,
Transport and the Regions. The losses resulted
from deferred infrastructure investment, higher
housing costs, the impact on salaries of
development difficulties and lower turnover as a
result of delays in commercial investments. We
can feed that information in to the committee.
Although we have not updated the £600 million
figure, it represents a ball-park estimate of the cost
of addressing the issues that need to be
addressed.
We are certainly supportive of the bill in
principle. I agree with the points that Susan Love
made. The Organisation for Economic Cooperation and Development report that came out
at the beginning of this month says that Britain
needs to do five key things to close the gap in
productivity between the UK and other OECD
countries. Tackling planning is one of them.
The OECD stated that Government in the UK
“needs to give greater weight to economic considerations in
planning decisions”.

We endorse that. As Susan Love suggested, the
OECD also said that
“the intention to overhaul the planning legislation is good
but effective action is better”.

In surveys of our members, planning constraints
comes out at or near the top of the constraints on
business. The bill is encouraging. Obviously, more
detail will emerge in due course, but it is a step in
the right direction. For a number of years, planning
has been an issue for firms in Scotland. That will
continue to be the case until real change is
delivered.
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Anthony Aitken: I believe that the bill is broadly
welcomed. Obviously, we will focus on certain
aspects, but other aspects may give Scotland an
economic advantage. The national planning
framework offers the opportunity for major
infrastructure projects to go through; that could
give Scotland a competitive advantage.
Businesses broadly welcome the bill. Over the
past 15 years, the focus has been on development
plans. Our experience shows that several plans
were out of date, so businesses welcome the
requirement in the bill for a five-year review, which
will bring certainty.
I turn to some of the other points that we raised
in our submission. We welcome the fact that
resources will be focused on major planning
applications. The situation thus far has seen
planning authorities having to deal with an
extensive range of minor applications. The
extension of permitted development rights has the
potential to take the strain out of the planning
system. If planning authorities no longer have to
deal with those applications, their resources can
be focused on the major applications that make an
economic difference to their area. We welcome
that.
Scott Barrie: A number of different issues were
raised in the answers that you have just given,
some of which colleagues will return to later.
I have a question for Susan Love. In your
submission and your answer, you talked about the
need for culture change in the operation of the
planning system. How will the current bill achieve
that? Your submission suggests that legislative
change alone will not bring about the required
improvements to the system.
Susan Love: The bill will establish a system that
recognises the various strains on the system—
which processes require more and which require
less input. There is the potential for certain
applications to be taken out of the system, so the
bill will create a system that is more fit for its
purpose. We will then have to ensure the smooth
running of planning departments.
In the main, the applications that our members
submit for their business premises are fairly minor.
Their biggest complaints tend to be about the
running of planning departments and not about
blockages in the legislative system. Usually, a
complaint concerns the lack of staff resources, the
need for pre-application meetings with applicants,
the way in which applications are handled or
delays in officers getting back to the applicant if,
for example, the application is incorrect or
incomplete. Those are some of the little things that
cause problems for small businesses.
That said, we have had warm discussions with
the planning authorities. They want to engage with
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us because they recognise the problems and want
to make a difference.
Patrick Harvie (Glasgow) (Green): Before I put
my main line of questioning, I have a
supplementary to Scott Barrie’s earlier question on
sustainable development. Obviously, depending
on who is speaking, the language around
sustainable development changes slightly. The
CBI said in its submission:
“We are delighted to see the First Minister and the
Deputy First Minister reiterate that sustainable economic
growth is the Executive’s ‘top’ priority.”

The Executive’s sustainable development
strategy, which was published recently, is
peppered with references to the fundamental links
between the planning system and the objective of
making Scotland more sustainable. Why do you
think that there is a connection between the
planning system and making Scotland a more
sustainable place? What needs to change in the
planning system if greater sustainability is to be
achieved?
David Lonsdale: Those are good questions.
We
already
have
environmental
impact
assessments of major applications and, as we
state in our submission, the concept of introducing
strategic
environmental
assessment
to
development plans and so on has already been
accepted in principle. On wider sustainability
issues, I appreciate that the member will know
more about those than I do.
We believe that the economy and economic
growth should be at the top of the agenda. We
want people to invest here, to work here and to be
able to come back here from outside Scotland.
That requires an effective public infrastructure as
well as commercial investments. The forthcoming
transport and works bill will help to speed up the
development of the infrastructure that we need in
Scotland, whether that is roads, which Patrick
Harvie might not like, or whether it is rail, water or
sewerage infrastructure. That will sustain jobs in
our economy and attract new ones. I suspect that
that might not answer the question—
Patrick Harvie: There is still confusion between
the concepts of sustainability and viability, but I will
move on.
You say that you are “delighted” with the
Executive’s commitment to sustainable economic
growth. Do you agree that there is a case for
sustainable development’s being an explicit part of
the purpose of the planning system?
Anthony Aitken: Sustainability is at the
forefront of the Scottish planning policy guidance,
as anyone who cares to read the documents that
have been produced by the Scottish Executive will
know. People who use the planning system daily
are well informed about the Government’s
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commitment to sustainability in transport,
economic development and other areas. Your
suggestion that sustainability should be included in
the Planning etc (Scotland) Bill will not surprise
people who use the planning system because
sustainability is already at the forefront of
Government thought.
Patrick Harvie: So you think that that would not
surprise anyone and that it would perhaps be a
positive thing.
Anthony Aitken: I do not think that it would
surprise anyone.
Patrick Harvie: I move on to a question about
the national planning framework, which will be a
major document that will have profound
consequences for the whole country. Under the
bill, there is no commitment to sustainable
development in the national planning framework.
Other members will ask you about development
plans, on which the bill states:
“The planning authority must exercise the function with
the objective of contributing to sustainable development.”

Should that apply also to the national planning
framework?
Susan Love: It is a tad illogical that that is to
apply to development plans but not to the national
planning framework. That is my simple answer.
Patrick Harvie: I see lots of heads nodding. I
am happy with that. Do the other witnesses want
to add anything?
Anthony Aitken: Major infrastructure projects
that will come within the national planning
framework include Scottish Water projects and
improvements to public or private transport
connections. I do not think that a commitment to
sustainability in the process will be a problem for
anyone.
Patrick Harvie: In a moment I will ask about the
connections with other strategies and policies, but
I will refer first to the CBI’s written submission,
which states:
“Local communities should be able to influence the
design/environmental impact of national infrastructure
projects”—

that is, specific proposals that will be included in
the national planning framework—
“but they should not be able to prevent them going ahead
once Ministers and Parliament have approved them in
principle.”

Many people agree that we should have a national
planning framework and that it should include
specific developments once they have been
granted permission in principle, but does not that
place great importance on the efforts, as part of
the process of approving the framework, to get
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buy-in from communities that will be directly
affected by developments?
10:00
David Lonsdale: One aspect of the bill that I am
slightly unclear about is how business and others
will provide input to the national planning
framework. Issues arise regarding how such highlevel strategy documents are reflected on the
ground. A good example is renewables, on which
we have ambitious capacity targets—some people
may say that they are not ambitious enough—but
there are real problems in certain areas with
getting renewable developments through the
planning system. I live in the Perth and Kinross
area, where there are issues about consents for
wind farm developments. For some of our
members, it has been four years since they first
started talking to the local authority and applied for
development consents. The process can be
lengthy. Although we have worthy statements at
the top end, getting them delivered on the ground
is a problem.
That takes us back to the fundamental point
about the bill, which is that although it is
encouraging and contains some good stuff, we
wonder whether it will make a difference on the
ground. We can tag on sustainability aspects to
the development plans and other tiers of
strategies, or we can have them as a key
component, but there is a big question about
whether that will make a difference at the end of
the day.
Patrick Harvie: Yes, but I was asking whether
you agree that, if we take away people’s ability to
influence decisions about national infrastructure
projects by including them in the NPF, we must
give them more ability to influence the earlier
decisions about what goes into the NPF.
David Lonsdale: I do not have a problem with
that. We have an interest in that and would like to
contribute to the framework too, but at the end of
the day, you guys are our elected representatives,
so we have a final layer of accountability and
democratic oversight.
Iain Duff: A crucial point about the NPF that we
have made in our submissions is that there must
be early buy-in, as Patrick Harvie put it, and
consultation. We must ensure that the people who
will be affected by major developments that are to
be included in the NPF have the opportunity to
give their views, and we must ensure that the
process is transparent. People may not like the
final decision, but they will have given their views
and will know why the decision has been made,
irrespective of whether they support it. That is
crucial to making the NPF work properly and to
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making the whole system work more effectively
and efficiently.
Patrick Harvie: Yes. In planning, we will not
satisfy everybody, but people must feel that they
have had a fair kick of the ball.
Susan Love: I do not feel that sufficient thought
has been given to the run-up to consultation on
the national planning framework. We are all clear
that communities often find it harder to engage in
something that they see as being a bit abstract. I
hope that someone has a really great idea about
how to engage communities in the discussion on
the national planning framework because that will
require serious thought and will be a challenge if
the NPF is to be successful.
Patrick Harvie: The FSB has raised a concern
about the 40-day period that Parliament will have
in which to scrutinise the proposals. One option
would be to allow a significantly longer period from
when the Executive gives Parliament the draft
NPF so that we can initiate a process of engaging
communities at some level or appoint someone to
do that on our behalf. Do you support that
suggestion?
Susan Love: Sure. Our concern about the 40day period is a wider concern about parliamentary
procedures and the time limits that are available to
scrutinise subordinate legislation. From our
experience of engaging with parliamentary
committees, we believe that a 40-day time period
is a complete non-starter for getting feedback from
membership organisations such as ours, which
happens even before consultation of the wider
community. We would therefore fully support any
process that Parliament initiated on that.
Patrick Harvie: We talked about people feeling
as if they had had a fair kick of the ball. Would an
examination in public form a reasonable part of
that process? Should there be a slightly more
formal process in which evidence can be tested
against argument, rather than a purely paperbased consultation?
Anthony Aitken: The process would be much
more transparent if it allowed examination in public
of people who had various interests. That would
show that the national planning framework had
been well thought out, and people would have the
opportunity to participate actively in proposals that
would affect their areas. An examination in public
would be a means to that end.
Patrick Harvie: The SCDI has some concerns
about the linkages with the transport strategies.
Do you have anything to add to your written
submission?
Iain Duff: The main issue for the SCDI is that
we are involved, as others are, in many
consultations on lots of high-level strategies for
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Scotland. There are strategies such as the
regional transport partnerships, the national
transport strategy, the national planning
framework and other strategies such as the
framework for economic development, and the
smart, successful Scotland strategy. There are
many such strategies from departments across the
Executive and they must interlink.

Christine Grahame: Any of the witnesses can
answer, but I quoted from the CBI’s written
submission.

Ministers and the Executive always reassure us
that they take cognisance of all the strategies, but
a lot of consultation is going on and work is
already under way on preparing the strategies in
parallel. In the framework that will result at the end
of the process—whenever that might be—the
strategies must interlink and be cognisant of each
other and where they are going, so that strategies
such as the national planning framework and the
national infrastructure plan are reflected in all the
other plans. I am just giving a word of caution; I
am not saying that all the strategies will not link
up, but rather that if they do not, it will be a bit of a
mess if there are different strategies for different
organisations and people are working to different
guidelines or have different visions of where they
are going.

David Lonsdale: Yes. Our submission
represents the view that the organisation has
taken—our members endorsed our submission
because that is the view that they took. I can,
however, see that there are arguments on both
sides, but we consulted our members and that
was their view. There will always be policies in
different areas to which people have had the
chance to contribute but do not like the end result.
Once Parliament has approved a project, I do
not—

There is a lot of work going on and we all have
to take cognisance of that, although we are always
reassured that that will be the case.
Patrick Harvie: Thank you.
Christine Grahame (South of Scotland)
(SNP): I have a supplementary question on the
national planning framework. Your submission
makes the absolute statement that
“Local communities should be able to influence the
design/environmental impact of national infrastructure
projects, but they should not be able to prevent them going
ahead once Ministers and Parliament have approved them
in principle.”

I have difficulties with absolutes such as that. The
submission
mentions
Parliament’s
having
“approved” projects “in principle”, but we do not
know how approval will be given. The bill simply
states:
“Ministers are to have regard to any resolution or report
of, or of any committee of, the Scottish Parliament”.

Imagine that we have a longer period than 40
days. Let us say that a committee of Parliament
takes evidence and it wants certain things in a
plan to be revised or amended, but the Executive
disagrees. As the bill stands, ministers might have
had regard to the committee’s decision, but they
could
proceed
nevertheless.
In
those
circumstances there should be room for the public
or sections of the public to have a say and to ask
for the Executive’s decision to be reviewed. Does
that proposal attract you?
David Lonsdale: Is that question directed at
me?

David Lonsdale: I tried to answer that question
when your colleague, Patrick Harvie, asked it.
Christine Grahame: I listened very carefully
and you stuck to your guns.

Christine Grahame: The bill does not say
“Parliament”; it says “Scottish ministers”. That is
my point. You might be at the wrong end of the
bill. There might be something that you are not
happy about, for instance, in which case you
would want a committee of the Parliament to
express a view. However, as the bill stands,
ministers must only
“have regard to any resolution”;

they do not have to agree to it. They do not have
to do what the committee or even the Parliament
says.
If a committee of the Parliament had expressed
a view that was different from Scottish ministers’
view and the Scottish ministers—of whichever
political party—went ahead anyway, would you
have concerns if the public were unable to prevent
them from going ahead?
Susan Love: Surely that is the case for other
strategies, too. Ministers and the Government are
there to take decisions. We may not like the
ultimate decision, but the process has been gone
through and people have had the opportunity to
contribute. The ministers are accountable to
Parliament for making that decision.
Christine Grahame: But the CBI’s submission
does not say that; it talks about
“once Ministers and Parliament have approved them in
principle.”

My point is that the bill allows for the approval of
ministers, not Parliament.
Susan Love: According to the bill, Parliament
will not approve projects. We discussed that and
decided not to put in a specific suggestion that
Parliament should approve them because many
other strategies exist for which that does not
happen. This gets us into the whole mess of
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where exactly the planning framework fits with
other strategies that are not subject to the same
process, to which Iain Duff referred. I am not
saying that we disagree with projects being
subject to Parliament’s approval, but I am not clear
about how that would fit into the process for
existing strategies.
Cathie Craigie (Cumbernauld and Kilsyth)
(Lab): I notice from the FSB’s submission—and it
seems to have come over again this morning—
that it considers that the 40-day period is
inadequate. Would you expect members to make
major changes to the NPF when it comes before
Parliament?
Susan Love: It will depend on what structures
Parliament sets up to consider it, and whether
there is a lead committee, more than one
committee or a simple process of taking evidence.
The Parliament might want to go out more widely
to communities or to have a rapporteur. Whatever
Parliament decides to do, 40 days is not long
enough to hear the broad range of views that
people have. That is particularly the case given
that we are stressing the importance of consulting
on the national planning framework, which seems
to be key to its success.
Cathie Craigie: The bill is about trying to give
communities—including
the
business
community—much more influence at the early
stages of the process. If the NPF was to be vetoed
by the Parliament, would that not be centralising
the planning process?
Susan Love: I am not sure. It is a national
planning framework so it is appropriate that the
Parliament should consult on it centrally. It would
be up to the Parliament to decide whether to set
up structures at a local level to consider more local
issues associated with the national planning
framework.
Cathie Craigie: Would the business community
be willing to take the time that would be required?
Other evidence suggests that the business
community wants the planning system to be much
more fast and efficient. If the system were to be
bogged down for months in parliamentary
inquiries, would not that defeat the purpose?
Susan Love: We have accepted that, for the bill
to work, the process has to be right at the start. If
the national planning framework is not right, I am
not sure that everything else will fall into place. To
spend the time at the start getting the framework
right would be worth it.
David Lonsdale: What we do not want is for a
document to be published and the 40 days to be
suddenly upon us. I think that that is the point that
Patrick Harvie alluded to earlier. We and other
interested groups would like to get in there
beforehand to discuss what the priorities should
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be before such a document is published. Then we
would have 40 days or whatever to reflect on it.
Cathie Craigie: The fact is that the NPF would
have been published and that there would have
been involvement by communities, the business
community and MSPs too, if they want to be
involved. It is not as though the document would
be brand new to everybody when it comes to
Parliament.
Susan Love: I am assuming that Parliament
would implement procedures similar to the existing
scrutiny procedures, under which legislation goes
through various forms of consultation and we put
in responses. Again, I am speaking from the point
of view of a representative organisation. If we had
to respond to a committee—or whatever other
procedure the Parliament had in place—the
process that we would have to go through could
not be done in 40 days. If we had to go back to our
membership, it would really be pushing it to get an
effective response back to committee in less than
two months.
10:15
Cathie Craigie: On the development plan
process, what implications will moving to a two-tier
development plan system have on business
development?
Anthony Aitken: A two-tier system of structural
and local plans is in place. The bill proposes a
somewhat more streamlined system, with a
strategic overview focused on the four cities and a
single tier below that of local development plans.
In general, that is to be welcomed. As I stated in
my first answer, the fact that the bill includes a
statutory duty to review local development plans
every five years is welcome. The system will
become somewhat more streamlined and efficient.
David Lonsdale: In our submission on the white
paper, we stated not only that it is good that the
plans will be reviewed after five years but that
every planning authority should put in place a new
development plan within 18 months of the bill
receiving royal assent. That would be a good
indicator of the culture change that we want to see
emerge with the bill.
There are other questions about sanctions. If we
need to bring people in from the private sector to
help to draw up development plans, that is
preferable to them not being done. You may be
surprised to know that we do not have a problem
with that, even if others take issue with it.
However, the objective should be to get the plans
in place as opposed to having Chinese walls.
Cathie Craigie:
submission.

I
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that
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Academics and professional planners raised the
point that the number of planners is limited and
that they have a hard job in encouraging people
into the profession. Are there enough planners in
the private sector to cope with the additional work
that local authorities may ask them to do?
David Lonsdale: I do not know the hard and
fast figures for north of the border, but yesterday I
read a paper by a colleague from south of the
border that stated that the number of planners in
the private sector there has more than doubled in
the past several years. It is probably reasonable to
suspect that that is reflected—to some degree—
north of the border.
An argument that one hears when one speaks to
planners and local authorities is that they find it
difficult to attract or retain staff because many
head off to the private sector where they are better
paid.
Are there sufficient planners in the round? Local
authorities suggest that the private sector is doing
better than it otherwise would have done. With any
market, one creates opportunities. Different levels
of qualification and skills are needed for different
types of job. That factor is included in the bill’s
provisions. It provides for minor developments that
might not need a fully qualified, all-singing, alldancing planner but might need somebody else. It
is the same with the provisions on enforcement. I
am thinking about having a more proportionate
response to different aspects of the work. I do not
see a problem with that. My colleague Anthony
Aitken knows a little more about the hard and fast
figures.
Anthony Aitken: Planning consultancies in
Scotland have grown exponentially in the past five
to 10 years. If opportunities arose to assist local
authorities, the private sector could certainly cope.
Many planning consultancies already work on
behalf of a range of clients in the public sector.
Iain Duff: Our executive committee discussed
this issue and we felt that the private sector should
certainly be considered, as long as democratic
accountability was maintained. However, we
concluded that nothing is better than having
planning authorities that are properly resourced to
do the job. As has been said, the main issue is
getting plans up to date and making them
transparent so that communities know what is
proposed for their areas. Timescales must be kept
to and proper process must be followed. If
planning authorities were properly resourced,
morale would be raised and efficiency would be
improved. That is a big issue for the SCDI.
An issue often raised with us is the shortage not
only of planners in general but of mineral planners
in particular. There are not enough of them in
Scotland and perhaps even in the United
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Kingdom, so mineral planning is patchy. Within the
planning profession in Scotland, there are severe
staffing shortages in specific skills.
Mary Scanlon (Highlands and Islands) (Con):
We are not comparing like with like, because after
this bill goes through, major changes will come
in—for example, many directors of planning say
that the extension of permitted development will
require fewer planning officers.
Iain Duff from the SCDI spoke about planning
authorities being properly resourced. However,
even if they are properly resourced, your
submission says:
“There is a need for better training of local authority
elected representatives so that they have the skills and
knowledge”.

Are you saying that, even with more resources,
not only do we need more and better trained
planning staff, but we need to educate our
councillors?
Iain Duff: I would hope that people who are
asked to decide on planning issues could do the
job. It is a specialised and technical area and there
should be a duty on the people involved to carry
out the job effectively. It is all about raising
confidence in the system. People should
understand the issues, be aware of the system,
and be able to carry out the job properly.
Mary Scanlon: I understand that, but is it your
experience
that
many
of
our
elected
representatives are not sufficiently trained or do
not have sufficient experience to deal with these
complex issues?
Iain Duff: Off the top of my head, I cannot think
of any specific examples of failings that have been
brought to my attention. There may be no big
issue. However, we want confidence in the
system, and the people who take the decisions will
have to be skilled and will have to be aware of the
system.
David Lonsdale: Earlier we touched on political
leadership and will. To an extent, we are getting
that with the bill, but we are also looking for it from
councillors in local authorities. It can fall to the
business community to stress to councillors and
others the importance of planning issues. We have
done that with ministers in consultations leading
up to the bill. We have business organisations and
developers among our members and we have to
make the case. If a person is standing for election
to become a councillor, that person should be
encouraged to put more resources into planning.
Councillors can do that quickly if they make the
right decisions.
We recognise that we must raise our game and
take more interest and that we must encourage
and control activity and highlight best practice in


241

3093

22 FEBRUARY 2006

local authorities to try to achieve the changes that
we want. Councillors are involved in various
aspects. I have no doubt that they would
appreciate extra training and all the rest of it. As
business organisations, we have a duty to say that
planning is important and that we would like local
authorities to put resources into it. I suspect that
we have not been great at doing that.
Cathie Craigie: The duty that will be placed on
local authorities to update development plans
regularly has been mentioned. Will an update
every five years be sufficient to achieve a relevant
plan? Will that benefit business in the long term?
Anthony Aitken: Yes.
David Lonsdale: Yes. The aspiration is good. In
fairness to the Executive, a couple of elements of
the bill—development plan schemes and action
programmes—ought to make the aspiration
happen in practice and achieve the buy-in that
your colleague Patrick Harvie talked about, to
ensure that everyone plays the game, gets
involved and has a say. Some structures are
beginning to be put in place to achieve that.
Anthony Aitken: I reiterate what David
Lonsdale said. The Scottish Chambers of
Commerce’s experience is that each of the 32
local authorities produces its development plan—
its local plan at present—differently and that some
are more successful than others. The bill contains
provisions for model planning policies, which will
expedite the process and make it simpler for local
authorities. In that way, business will be able to
have confidence in the system and in councils to
provide development plans on the five-year cycle.
It should be seen as a cycle: as soon as one
process ends, the next should begin. We should
aim to achieve that and the bill makes the right
noises, but much of that will come down to
secondary legislation.
Another issue that is worth highlighting is that
best practice is not shared enough among local
authorities. The development plan picture in
Scotland is patchy. Some authorities get it right
and some do not. More information must be
collated. Authorities that get it right should be
highlighted to assist those that, for whatever
reason, do not hit the mark to raise their level and
to meet the five-year deadline. Authorities must
share information about best practice and they
must take off the blinkers and look beyond their
authority boundaries.
Iain Duff: In our response to the white paper,
we supported the five-year cycle. Some plans are
very outdated, so anything that will bring plans
more up to date will increase everyone’s—all
stakeholders’—confidence in what is going on in
their area. Our submission says that planning is a
continuous process and should not be segmented
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into five-year blocks, which is why the other
supporting processing agreements and issues that
will move plans along over the five years are to be
supported. I would not like the process to be
segmented; it is certainly a cycle, but it is
continuous.
Cathie Craigie: I noted that from your
submission. How will business be involved in the
process? A statutory duty will be placed on key
agencies to be involved in and to engage with the
process. What are your views on that? How will
you link into the process?
Susan Love: Everybody has been clear that it is
important to pay more attention to the role of the
key agencies, which are often the culprits in
anecdotes about planning applications that have
been held up. That fact has been well established
and I am sure that everyone here welcomes the
duty.
On the role of the business community in
engaging in development plans, we note that the
bill does not set out who is to be consulted. I
cannot think of an example off the top of my head,
but I know that some other bills are a bit more
specific about the type of community bodies that
should be consulted. Usually, there is guidance on
what those community bodies would be, whereas
the bill refers to persons to be prescribed, or
something like that. I hope that the business
community will be one of those, but we will wait
and see.
10:30
David Lonsdale: I wonder whether the local
economic fora might be appropriate bodies, as
they are supposed to be made up of
representatives of their areas. Last year, Audit
Scotland published a report that said that the LEFs
are quite good at communicating with business,
and I have not heard a contrary point of view,
although I suspect that Susan Love may hold one.
That may be something for those who have the
power to make these sorts of decisions to think
about.
Cathie Craigie: Will the fact that key agencies
are to be involved at an early stage help the
business community when it is dealing with
problems regarding infrastructure for major
developments, for example?
Anthony Aitken: It is true that key agencies
must become involved at the outset and that the
profile of planning must come higher up the key
agencies’ agenda. For instance, many issues have
been raised in relation to Scottish Water. People
want Scottish Water to understand the planning
process and how it contributes to economic growth
for Scotland. It should be involved at the outset
and we should be clear about what resources we
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require from it to facilitate the growth of towns or
cities. It is important that key agencies are in at the
outset of development plans.
David Lonsdale: It makes it more realistic if we
have them focus on growth and get them all on
board.
Patrick Harvie: I have a quick supplementary
question on the five-year duty. Much of what you
are saying supports the inclusion of measures that
will make it more likely that authorities will be able
to achieve the five-year update. However, some of
them may fail to update their development plans
within five years, and it is not clear to me what the
consequences will be if they do so. To what extent
should the development plan be seen to lose
primacy or status if it is more than five years old?
Anthony Aitken: That is a good question.
Under section 25 of the Town and Country
Planning (Scotland) Act 1997, decisions are taken
on the basis of the development plan unless
material considerations indicate otherwise. If a
development plan is more than five years old,
there is a possibility that decisions should not be
based on it, and that becomes a material
consideration. That is how matters were before the
primacy of the development plan was introduced
in 1991, when the development plan was one of a
series of material considerations on which
planning decisions were based.
The proposal that the development plan should
lose its primacy after five years would give the bill
some teeth, as that would ensure that most local
authorities would try to meet the five-year
timescale. If a development plan lost its primacy
and decisions might not be based on it, that could
impact on the various other strategies that a local
authority had. The primacy issue is very important,
and the bill must have teeth.
Mary Scanlon: Some of you raised the
sanctions that could be imposed if local authorities
did not keep their development plans up to date.
The CBI talked about naming and shaming
underperforming councils and said that serious
consideration should be given to external
improvement teams—hit squads, I might call
them—or even fines for councils. Would such
measures be draconian, or are they necessary?
Do you have little faith in councils’ ability to deliver
development plans?
David Lonsdale: We would not want to
introduce “hit squads”—perhaps the A-team would
be a more appropriate name. There could be
naming and faming, as opposed to naming and
shaming. Last month, the Executive’s planning
audit unit published a report on performance in
relation to various matters, including development
plans, which contained the startling statistic that
one in five development plans is more than 15
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years old, so a sanction would be useful. In an
ideal world the sanction would not be deployed,
but we should consider whether the existence of a
sanction would be an incentive to local authorities
to produce their plans. We might be unclear about
what sanction might apply, but it is valid to ask
whether there would be an incentive if there were
no sanction. It is worth considering approaches
such as naming and faming local authorities,
having an A-team or imposing a levy on planning
fees if a plan is not produced on time.
Iain Duff: I take the point that the approach
should not be too draconian. There might be a
good reason why a plan is late. We should
consider such matters in the round.
Mary Scanlon: A plan might be held up by a
public inquiry.
Iain Duff: There are many possible reasons for
a delay, so we should be careful about imposing a
sanction automatically, particularly if the sanction
is draconian, such as a fine, which might
aggravate a resource issue. We should be wary of
having an automatic, three-strikes-and-you-are-out
approach. It is a difficult issue. There must be
some incentive to complete the plan but I would be
uncomfortable with the automatic imposition of
sanctions, particularly fines.
Anthony Aitken: A local authority could be
required by statute to explain why it had failed to
produce a local plan after five years. As Iain Duff
said, there might be legitimate reasons for the
delay, but such a requirement would create
accountability and transparency because the
community and the business community would be
told why the local authority had failed to provide
the plan on time. It might be useful for local
authorities to know that they would have to pen a
letter to the Scottish Executive or the Scottish
Parliament to let everyone know where they stood.
That might expedite matters. The local authority
could be required to draw up a timetable, to
ensure that its objectives were met within 12
months, which would generate public confidence
that matters would be taken forward.
Scott Barrie: I have two questions on the
proposed move to a three-tier hierarchy of
development:
national,
major
and
local
development. What impact will that have on the
business sector? Secondly, do you have views on
the criteria that might apply to the different tiers?
David Lonsdale: We are keen that due weight
should be given to proposed major developments
that would be good for the economy—we hope
that they would also be sustainable. There is a
question about how the criteria will play out in
reality. At the Communities Committee meeting on
11 January, which was attended by the chief
planner, a witness from the Executive’s planning


243

3097

22 FEBRUARY 2006

division said that a development of 300 houses
should be the threshold at which a residential
development
is
regarded
as
a
major
development—that was the first time that I had
come across such a suggestion. We do not have a
hard and fast view on the matter, but we want to
be consulted. We want to consult our membership
and feed in comments to the decision makers in
the Executive.
Anthony Aitken: For major developments the
obligation to have processing agreements will offer
a degree of confidence to the business
community. I understand that an enhanced
planning application fee will apply to major
developments, so it will be good to know from the
start that there will be an opportunity to meet
planning authority officials and agree the process
and timescale for the application. We welcome
that.
Susan Love: We are supportive of the idea of
the hierarchy but, in reality, most of our members’
applications will fall into the local category, which
means that they will not be affected by the
proposals for the major application process. Our
only concern is that the local process should not
become the poor relation and end up suffering as
a result of more effort going into major
applications. There is the risk of losing the
planning fee.
Iain Duff: I support Susan Love’s view. We
welcome the hierarchy because it is sensible to
treat various types of development in different
ways. There is a question of the balance of
resources, but the major developments tend to be
more resource intensive anyway. Taking out many
of the smaller issues should release more
resources throughout the system, which will be
highly positive.
Anthony Aitken: It has been indicated that
applications relating to contentious local
developments should be determined by a
committee of some sort. The bill and the
associated documents seem to suggest that that
committee will be made up of elected members.
However, I think that that would be a missed
opportunity. The committee should be more
representative and could even include members of
the business community, which would give it a
greater balance. That is part of the culture change.
Iain Duff: We went further in our submission
and suggested that the group could be made up
either of experts or of councillors from another
area, so that there would be no conflicts of
interest. I mentioned that that issue is subject to
further consultation and will be dealt with in
secondary legislation. We might want to think
about who would do that final check or arbitration.
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Scott Barrie: Do you have any truck with the
earlier suggestion that developers might adapt the
size of a development to fit with what they think
will be the most favourable conditions in the
hierarchy or do you think that that is a bit of a red
herring?
Iain Duff: We stated in our submission that, in
order to give confidence to people, things should
not be moved up and down. That is part of the
culture change that we are looking for from the
planning authorities and the development
community, which must play the game if they are
serious about the up-front consultation. We would
be disappointed if people were moving around in
the way that you describe in order to get around
some of the constraints. There must be a culture
change so that people are clear and open about
what they are proposing.
Anthony Aitken: It would be naive of any
developer to do what you suggest as a mediumterm strategy. It would not work at all. If everyone
is going to buy into the new system, everyone
must work with the three tiers and get involved
with each of them as appropriate rather than trying
to circumvent them in naive ways.
Mary Scanlon: I want to ask about the transfer
of the responsibility for neighbour notification to
planning authorities. I appreciate that the details
will be included in secondary legislation and that it
is therefore difficult to comment on the matter,
which I think only the submission from the
Confederation of British Industry mentioned,
although I could be wrong.
How do you think that the proposal will impact
on plans? Several local authorities have said that
the move will result in a huge responsibility being
placed on them. It will cost quite a bit, which will
likely be reflected in the fees that your members
will pay. The main point, however, relates to time.
Do you think that the proposal will lead to delays?
The other point that local authorities have raised
with me is the question of who the neighbours are.
Who is the community? As a member for the
Highlands and Islands, this brings to mind the
issue of the Cairngorms funicular railway. People
from all over the world wrote to express concern
about that. I appreciate that there is not much
about that in the bill just now, but given that local
authorities are concerned, are you also
concerned?
10:45
Anthony Aitken: You are right that at the
moment neighbour notification is carried out by the
developer that submits the application. In England,
a system has been in operation for quite some
time whereby local authorities take on the
obligation to notify people. There is an argument
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that local authorities are best placed to know who
is within their neighbourhood and there is potential
for them to become increasingly well placed
through having a databank of that knowledge.
There is also an obligation that that notification is
undertaken within a couple of days of an
application being submitted, which is quite a quick
turnaround, and in my experience there are
dedicated staff to do that. You are correct that
there is a slight resource issue, because the
process is labour intensive, but the people who
carry out the work have expert knowledge of their
area.
Mary Scanlon: You are quite confident about
the proposal that planning authorities do that work.
Anthony Aitken: Absolutely.
David Lonsdale: The fundamental point is that
people want to know that they can influence the
decisions at the planning application stage and at
the development plan stage. I live in the Stirling
area and I know of people being surprised at
suddenly finding that the field next to their house is
going to be built on, which they claim not to have
known about before. If there are changes to the
local development plan and they get a clearer
chance to input into it than would otherwise have
been the case, that is a good thing. There are
examples of boundaries being moved slightly that
people did not know about. The bill talks about
extending the time for notification of applications
from 14 to 21 days. That does not seem
unreasonable. I used to be on a community
council in Dunblane and I know that meeting
cycles are often out of kilter.
Mary Scanlon: Apart from the resource issue
you are confident about this measure.
David Lonsdale: Yes. There will clearly be a
resource issue. There are questions about the
fees and whether the extra planners that one
would like will be delivered. The experience from
south of the border, as I understand it from the
CBI, is that there have been fee increases of up to
350 per cent in the past few years. However, there
has been no commensurate increase—in fact
there has been little noticeable increase—in the
number of planners in local authorities.
Mary Scanlon: We will come to those issues
later in our questioning.
Christine Grahame: A great deal of the bill is
founded on early participation by communities.
You have all rejected out of hand third-party right
of appeal—questions about which will be asked by
somebody else—on the basis that if we have
rigorous up-front consultations, all should be well;
we cannot please all the people all the time, but
basically the system will be fair. I note what you all
said independently about enhanced consultation
and local participation. What kind of development
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do you envisage would have a statutory
requirement for that? I know that there are issues
to do with scale in different communities.
Susan Love: Are you asking about the
mandatory, pre-application consultations?
Christine Grahame: Yes.
Susan Love: I think that bad neighbour-type
applications were referred to. The applications that
tend to cause problems are anything associated
with waste or recycling.
Christine Grahame: So an example would be
recycling waste on the edge of a wee town.
I am trying to get at how the process will work.
As I understand it, the applicant gives notice of
and publicises what he will do. How do you see
consultation with the community working? People
might suddenly find out about a waste unit
development because they did not notice that it
was in the development plan.
Anthony Aitken: There are certain community
groups in place already and responsible
developers will try to engage with them before an
application is made. Local authorities are often in
contact with those groups. The obvious ones are
community councils. One way to proceed is for a
group to hold a meeting at which people can be
addressed on the proposal that has been made.
Christine Grahame: People do that anyway, do
they not? For example, when there is an
application for a wind farm, the company will travel
around with a roadshow and demonstrate its
proposals. That provides people with information,
but I do not know whether it amounts to
consultation. How will you ensure that there is
participation by the community, rather than just a
meeting at which some people express grievances
before the planner proceeds with the application?
How will there be proper engagement?
David Lonsdale: You mentioned wind farms.
There is one near me and the developer met the
community council, held exhibitions and toured
around. It set up a steering group to get people
involved. Those things are about information
sharing, but they are also a good opportunity for
people to say that they have genuine concerns.
Any responsible, sensible developer will think
about making changes so that the community will
find the development more acceptable. I have no
problem with that. My experience from talking to
developers before coming to the committee today
is that they do a lot of those things anyway,
whether they are promoting wind farms, housing
or whatever.
Susan Love: As far as I am aware, programmes
of consultation or engagement with local
communities are already established by planning
consultants on behalf of applicants for a whole
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range of things. They are usually run by larger
businesses in relation to larger applications, but
they are usually tailored to the local situation.
What needs to change under the bill is the quality
of that engagement.
Christine Grahame: That is what I was aiming
at.
Susan Love: I sometimes get the impression
that engagement is about public relations as much
as anything else. Under the proposals in the bill,
the application will rest on the quality of the
consultation, including who has been spoken to,
how effective the engagement has been, and
whether there is any evidence of changes to the
proposals as a result of engagement with the
community.
From the small business perspective, I would
say that engagement does not have to be formal
to be effective. We have examples of
businesspeople who make it their business to
strike up a relationship with local people if they
have, for example, a plot of land and ideas about
how they want to develop it. They believe that that
is just as effective as employing planning
consultants to go and consult the community.
Christine Grahame: When a local person
proposes a development they will have a greater
commitment to the area—if you will forgive me for
saying so—than some of the large commercial
organisations who might be here today and gone
tomorrow. They do not live in the community and
they do not have to go into the local shop and hear
people saying, “I’m not very keen on what you’re
doing.” I take your point about small businesses.
The CBI submission states:
“there are examples of good practice across the country
that can be drawn down”.

Where?
Anthony Aitken: In its local plan, West Lothian
Council has major requirements in terms of
catering for future employment and housing needs
for pretty much the whole of the Lothians and
there has been effective consultation and
communication with community councils. The
developer set up a newspaper that is posted to all
members of the community in areas that are
subject to development. That is effective because,
as Susan Love said, people’s views must be seen
to be taken into account. The changes that are
made are registered and recognised. There are
numerous methods by which such involvement
takes place and we can point to examples of good
practice from throughout the country.
Iain Duff: If changes have not been made, there
should be communication about why they have not
been made. The feedback loop to participants is
important. As our submission states, pre-
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application discussions should not become talking
shops—we are trying to move away from that.
There should be feedback to communities on why
decisions have been made. Once discussions
have taken place, people might not be
comfortable, but they should know why a decision
has gone one way or the other.
Christine Grahame: I want to talk about a little
hobby-horse of mine. Is there room for mediation if
the community and the developer have reached
an impasse, have chipped bits off proposals and
are still consulting? Can an independent party or
the local authority come into the consultation
process? If there are still problem areas that will
not be resolved at that stage, is there room to
move on? I am talking about professional
mediation, which is used regularly in other
countries
in
considering
large
planning
applications.
Anthony Aitken: It is the role of local authority
planning officials to act as mediators and to strike
a balance when developments are proposed by
recognising what is important to the local
community. We must avoid the danger of
overcomplicating the process. When an impasse
is reached between a developer and a local
community, planners must strike a balance in
reaching a decision.
Christine Grahame: I know, but a planning
officer might be seen to have an interest in the
matter. I meant independent mediation with the
consent of the parties, rather than mandatory
mediation. If we want to tighten up the up-front
process, is there a role for such mediation, as
there is in other nations? It is regularly used to sort
out disputes in Baltimore, for example.
Susan Love: That might be worth examining.
The Executive has set up a group to consider
community engagement, which I hope will be
tremendously helpful. The difficulties of community
engagement are clear, as is the importance of the
abilities of the people who are involved in it to
engage effectively and to understand what is
going on at a local level. Those matters have not,
however, always been discussed in preparing for
the bill. Planning officers are not trained for such
things, and elected members are not always
trained for them. An outside mediator might be
best placed to sort things out, particularly because
the local community does not always see planning
officers or planning departments as independent
arbiters.
Christine Grahame: I know.
I want to move on. There is a balance to be
struck between having honest, forthright and
substantive consultation and achieving efficacy in
the system. I am a bit concerned about the
impression that has come through that the process
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should not be overprescriptive and that it should
not take too much time. Sometimes there will be a
difficult balance to strike in hard cases.
I would like you to help me with something that I
cannot work out. Let us take as an example the
waste management proposal that I mentioned
earlier. What would the timescale be for taking that
proposal through the process from preconsultation, to the pre-determination hearings
and a decision? Let us say that, although there are
a number of objections from people about lorries
and about being downwind of the development,
bits and bobs get chipped off the proposals and
the development is to go ahead. Some people
might be in favour of it because it would bring jobs,
for example. How long would it take before the
modified development proposal was settled, one
way or the other? I know that that is a hard
question, but you want efficient decision making
and I am trying to get an idea of what would
happen if the community was engaged at the
beginning of the process.
Susan
Love:
On
the
pre-application
consultation, I think that the bill specifies a period
of 12 weeks before the application can be lodged.
I am concerned about how the process would
work within that timescale. I am not sure how
effective engagement would be in such a relatively
short period if a proposal has already been well
developed when the clock starts ticking at the start
of the 12 weeks. I am not clear about how things
would work in practice and whether the process
would be effective. I suppose that that will depend
on how well developed the application is by the
time the 12-week process starts.
Anthony Aitken: Twelve weeks is sufficient,
because it will focus people who have an objective
in mind and who want their views to be taken into
account and it will focus the developer in taking
local views into account. A prescriptive time period
will focus discussions. We do not want a period
that could run to 16, 20 or 24 weeks, because the
process would drag on and progress would not be
made. Your suggestion of a mediator when there
is an impasse is not a bad one. If there seems to
be an impasse after eight weeks or so, a mediator
could be brought in to give expertise and
assistance. The process should be focused, so 12
weeks seems reasonable.
11:00
Christine Grahame: I presume that, if a
mediator came in, the clock would stop ticking for
a while.
Anthony Aitken: Quite possibly.
Christine Grahame: The next part of the
process is that a report must be submitted within a
certain timescale on what consultation has taken
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place. There would then be a pre-determination
hearing. I am trying to follow the process—is that
correct?
Anthony Aitken: Yes.
Christine Grahame: How long would that take?
Anthony Aitken: Any responsible developer
who proposes a scheme will produce the report as
it goes through the consultation process. A
developer should not just decide to write up the
report after week 12—it should be done during the
12 weeks. The production of a report will help to
reflect what has been said during the process and
any concessions that have been made and
agreements reached. The production of the report
should be part of the 12-week process rather than
an additional process.
Christine Grahame: We would then have the
pre-determination hearing. I am trying to follow the
technicalities.
Susan Love: That depends on whether the
planning authority is satisfied with the report or
whether it has to go back and changes have to be
made. There is also the issue of how long it takes
before the authority assesses the application and
a pre-determination hearing is held.
Christine Grahame: Who will pay for the
various elements of the consultation process, such
as hiring halls, advertising, leaflets and meetings?
At the end of the day, the public will pay, either
through prices or taxes, but who will pay for the
process up front to ensure that it is not done on a
wing and a prayer?
David Lonsdale: The firms will pick up the tab
for events such as the exhibitions that I
mentioned. As you say, with a housing
development, the costs will be factored in down
the line. One of our members, to whom I spoke
earlier this week, has proposed a wind farm
development in Perth and Kinross, but has been
talking to the council for four years. He estimates
that there has been an outlay of in the region of
£400,000 to £500,000 on the process, on matters
such as land, options, legal advisers and staff
time, yet the scheme still does not have approval.
Christine Grahame: I think that I read
somewhere in your submission a comment that
the process must be resourced properly. I assume
that you do not mean resourcing by only the
developer or applicant and that you are looking for
central Government resourcing.
David Lonsdale: There is certainly a burden on
local authority planners to complete all the parts of
the process.
Iain Duff: That comment might be in our
submission. We said that the issue
“will have to be addressed by the Scottish Executive.”
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That is an open-ended comment; we are not sure
where the resources will come from.
Christine Grahame: Yes, it is in the SCDI
submission.
Iain Duff: The aim was to point out that the
measures have resource implications, although we
have not come across anything in the bill or
elsewhere that addresses those implications. They
must be addressed if we are to ensure that the
process is undertaken properly.
Christine Grahame: So you are talking about
resources for local authorities.
Iain Duff: Ultimately, the Executive provides the
money for local authorities. One hopes that any
expectation that authorities will do more will be
reflected in the money that is allocated to them.
Anthony Aitken: To take the point a little
further, if a developer is to engage with a local
community, the community will have to be
resourced to allow it to meet timescales and
contribute to the process. In the new front-loaded
planning system, developers will pick up the tab
for a certain amount of the front loading, but the
community councils with which they will wish to
engage will have to be properly resourced to allow
them to meet the 12-week timescale and to have a
meaningful pre-application discussion.
Christine Grahame: I have an open question
about pre-determination hearings. Would you like
to make any comments further to SCDI’s written
submission? It states:
“SCDI, therefore, welcomes the statutory requirements
for pre-application consultation and for hearings into
planning applications that are significantly contrary to the
development plan.”

Do you have anything to add to that?
Iain Duff: The view of professional planners has
always been that the hearings play a useful role in
the system and that changes can be made
through them. We do not want them to disappear,
and we feel that there is a place for them within
the new system. They can be useful for thrashing
out issues.
Christine Grahame: I will leave this hanging
here, because somebody else will be dealing with
third-party rights of appeal. The SCDI’s
submission goes on to state:
“It is felt that this is a necessary change in the planning
system that will further negate the requirement for any type
of third party right of appeal.”

I will leave that there, because somebody else will
pick that matter up.
The Convener: We will not deal with the thirdparty right of appeal at the moment.
Christine Grahame: Yes—that will be later.
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The Convener: We will return to the issue.
Does Ms White’s question specifically relate to
hearings?
Ms Sandra White (Glasgow) (SNP): Yes. I will
not mention the third-party right of appeal—
although it will come up later on.
The pre-application consultation is important.
Everyone who has replied on the subject has said
that it is one of the most important aspects of the
bill, and people agree with it. The CBI has
mentioned that trust has been lost in communities.
The Convener: Could I ask you to ask a
question?
Ms White: I was wanting to ask a question.
The Convener: Ask a question, then.
Ms White: As has already been said, preapplication consultations are one of the most
important features of the bill. They cannot be just a
talking shop; something must come out of them.
I also want to ask about the 12-week statutory
consultation. I agree with it, but would you agree
with me that the 12-week period over which
people will be consulted must be a time that does
not include the Christmas and new year holidays,
for instance? Councils can sometimes close down
for six weeks—that is the norm.
I also wish to ask about good practice. There is
no template for the consultations. Would you
envisage that businesses and councils could
develop some form of template for consultations to
ensure that they are meaningful? The CBI and
businesses can go along and listen and pass on
information, but you also have the sanction, which
others do not. It is easy to go along to a
consultation and listen to others if you have the
trump card.
Pre-application consultations are the most
important part of the Planning etc (Scotland) Bill,
but they must be meaningful in order to rectify the
anomalies that affect communities. Do you think
that communities can have faith in pre-application
consultations without having any other right, or
rather any other recourse? I will not say the magic
phrase. I would like you to clarify some of those
issues.
Anthony Aitken: Your initial point, about
submitting applications over the festive period or
over periods when councils are in recess, is
perfectly reasonable. Most responsible developers
do not submit applications during those periods.
With the focus being on pre-application
discussions, that would not be the way to proceed.
Ms White: But that does happen, unfortunately.
Anthony Aitken: It might do in certain
circumstances, but I would emphasise the fact that
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most responsible developers would not proceed
on that basis.
I touched earlier on your question about best
practice. With each of Scotland’s 32 local
authorities carving out a different niche there is an
opportunity for models of best practice to be
concentrated on and to be publicised. Business
would certainly be happy to engage with that and
to set some templates, as you suggested, which
would provide models of best practice to follow. I
do not see that causing anyone any great
difficulty.
Susan Love: The important difference is that
the quality of the process will now be judged when
the report is submitted to the local authority. It is in
the applicant’s interests to ensure that they have
engaged in the process effectively. I would
imagine that guidance or training will be provided
for the local authority that will assess the report. I
am not sure that this needs to be covered in the
bill, but I would imagine that the local authority will
look at a given report and judge that the approach
taken was not effective because the consultation
was carried out over Christmas, when nobody was
around, for instance. I think that that is the way to
deal with that issue.
David Lonsdale: I endorse those points. The
issue about holiday periods and so on came up
when you were asking the chief planner about the
40-day notice period. For the life of me, however, I
cannot remember what the answer was. I think
that you were talking about recess periods and so
on.
The Convener: I am conscious that you have
been sitting before us for quite some time. For that
reason, we will have a short comfort break. The
committee should reconvene at 11.15.
11:10
Meeting suspended.
11:16
On resuming—
The Convener: I reconvene the meeting and
remind members that all mobile phones should be
switched off.
Euan Robson (Roxburgh and Berwickshire)
(LD): In the bill, there are five new grounds for
refusing to determine planning applications which,
in essence, relate to repetitious or rejected
applications. Do you think that those grounds are
appropriate? I am also interested in your views on
the timescale within which the new grounds will
operate, which is two years from the point of the
original decision.
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Anthony Aitken: The grounds represent current
practice. There is currently a two-year timescale
within which repetitious applications can be
rejected if they have been refused at a planning
appeal. The bill builds on that slightly, allowing
local authorities to reject such applications at the
outset. It takes what is currently done a little bit
further.
Euan Robson: So you would not want that
timescale to be increased.
Anthony Aitken: It is widely known that two
years is the present timescale. I do not think that it
causes anyone great difficulty.
Euan Robson: Thanks. That is helpful.
Let us move on to schemes of delegation. The
bill proposes to move a number of items,
especially smaller items that are in line with the
local development plan, into the category that
officers of the authority determine. However, there
is the question of the right of appeal—the right of
review, as it will be called—to the elected
representatives on the council. First, are you
content with the proposed schemes of delegation?
Are they proportionate? Will they be effective? Do
they cover the right sort of areas? There will
obviously be more detail in regulations. Secondly,
what concerns—if any—do you have about the
proposed right of review?
Iain Duff: We welcome the fact that the
schemes will take the majority of planning
applications out of the system and down to local
delegation. As far as we are aware, a lot of
authorities already do that; the bill will just spread
that practice throughout local authorities.
In answer to a previous question, I said that our
issue is that the review body is made up of locally
elected members. When our executive committee
discussed the matter, it felt strongly that a different
proposal should be put forward: local experts or
elected members of other authorities—for
example, an authority from over the border—
should make the decision. That would ensure that
there would be no conflict of interest. That is the
only issue that we had with the scheme, and we
put that forward as a suggestion.
Susan Love: We have no problems with
schemes of delegation because they already exist,
as Iain Duff said. No problems with them have
ever been reported to us. We have yet to learn
whether there will be a standardised system.
We see no particular problem with the right of
review, mainly because we think that elected
members have an important role to play in the
planning system and in local decision making. I
am aware that since the committee started taking
evidence, concerns have been raised about the
shape that review committees would take and who
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would be on them. I must confess that we have
not yet given a great deal of thought to that.
Euan Robson: Iain Duff says that there is a
conflict of interest. Let us say that a council is
organised on an area committee basis and one
committee looks at an issue from another
committee’s area. Do you see that as a way of
involving the local authority rather than a
neighbouring authority, or is it a question of the
fact that the members employ the officers? What
is the nub of your concern?
Iain Duff: All we are suggesting is that to build
confidence in the system and to ensure
independence, perhaps not only locally elected
members should do the job. There could be a
combination of independent experts and locally
elected members on review committees. We were
not too carried away about the exact make-up of
committees; we just wanted to ensure that the
system as a whole had people’s confidence
behind it. Our suggestion might be one way to
achieve that. We are not too hung up on who
makes up a committee per se, but we want to
ensure that it has an independent aspect.
Anthony Aitken: I support that view. As I said
earlier, review committees should be made up of a
broad range of incumbents from the local area—
not just elected representatives, but possibly
members of the business community or other
professional experts.
Knowing that there had been a culture change in
the planning system would give confidence. When
the Planning etc (Scotland) Bill is enacted, and
once it beds down, if people go in front of the
planning committee and see the same faces, they
will think, “What has really changed here?” There
is an opportunity for review committees to be
made up of a broader section of the community,
including the business sector.
I return to your initial point about delegation.
Susan Love touched on the point that every local
authority has a different scheme of delegation.
Some already delegate a significant number of
applications to professional planning officers,
whereas others allow very little delegation. We
have to make it clear which local developments
come under schemes of delegation. There are
only 32 local authorities in Scotland. In order to
assist the public to understand schemes of
delegation, why cannot they be the same for each
local authority?
Euan Robson: So, at minimum, you would
welcome guidance from the Scottish Executive on
schemes of delegation.
Anthony Aitken: At minimum, yes.
Euan Robson: Are the witnesses content with
proposals to give Scottish ministers the power to


250

3110

decide on the most appropriate method of
deciding on appeals, whether by written
submissions or whatever? Do you have any
concerns about the proposed restrictions on the
introduction of new material at appeals?
Anthony Aitken: The present appeals system
allows for written submissions and hearings which,
although rarely convened in Scotland, are used
more extensively south of the border. It also allows
for all-singing, all-dancing public inquiries. That is
the process that is most focused on. It should
always be an applicant’s right to choose the
means by which they believe it is appropriate to
assess their appeal. The chambers of commerce
are not comfortable with the idea of removing that
right.
Euan Robson: You do not want ministers to
have the exclusive right to formulate how appeals
will be heard or dealt with. I take it that you want
applicants to have a choice.
Anthony Aitken: That is correct.
Euan Robson: Is that a common view?
Susan Love: We do not have a significant
problem with the proposal, but one can ask what
giving ministers that power will bring to the
process. Is there a significant problem with
appellants being able to decide what form they
want appeals to take? I am not aware of the
problem that that would pose.
Various planning authorities have mentioned to
us that significant problems arise with new and
additional evidence being introduced in the
process. In their view, that prevents the public
having all the facts and being able to comment on
an application at an earlier stage. We support the
proposal to restrict the introduction of new
material.
Mary Scanlon: The CBI’s submission
expresses clear concerns about the reduction in
the duration of planning permission time from five
years to three years. Your experience informs you
how much time it takes to negotiate and clear
planning conditions. Other witnesses have raised
points about the delays caused by infrastructure
providers such as—heaven forfend—Scottish
Water. What are your views on that?
What are your views on the proposal to change
the time allowed for appeals from six months to
three months?
David Lonsdale: One of our members put it to
me the other day that the fundamental issue is
getting planning permission in the first place, let
alone a period of consent.
Mary Scanlon: When you were replying to
Christine Grahame, I was thinking about the
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period even before planning permission was
applied for.
David Lonsdale: We expressed concerns in our
submission about the reduction from five years to
three years. On your point about infrastructure
providers, one example that we have concerns
companies that are involved in renewable energy
sources, such as wind farms, gaining access to
the national grid. By all accounts, it can take nine
or 10 years to do that, which can be quite
challenging.
Mary Scanlon: That is due to the wait for the
Beauly to Denny power line upgrade. I must say
that at least once at every committee meeting.
David Lonsdale: I do not want to get into that.
There are circumstances in which I can see the
attraction of reducing the period. However, when
one is reliant on a third party—an infrastructure
provider in some sense—one is not in control.
Although we do not support the provision to
reduce the period to three years, if the bill is
passed some mechanism should be put in place to
recognise that external factors are involved.
Mary Scanlon: You claim that a reduction could
lead to a logjam, which is not the bill’s intention.
Your submission states:
“the reduction planned may produce the opposite effect
than intended and could lead to a logjam as applicants may
lodge on appeal as a matter of course”.

We have heard from other witnesses that that is
what happened in England and Wales. Can you
expand on that?
David Lonsdale: That is our fundamental
concern. With the shorter period, applications
might be just put in and the details worried about
later. Recently, I learned of a case where Scottish
Natural Heritage objected to a wind farm
application. When it went to a public inquiry, no
one turned up. That may be a different aspect of
the problem. However, we put that in the
submission because it is a concern to our
members, and it falls on the back of the planning
permission and consent period.
Anthony Aitken: I would like to address the
reduction in the duration of a planning permission
from five years to three years. Under current
legislation, applications are normally for five years,
but they can be varied. Outline permissions are
usually granted for two years, but the developer of
a major development of several thousand houses,
for example, could agree with the local authority
that the outline planning permission would last for
10 years. That would allow development to take
place in phases during that period.
Under current legislation, there is flexibility.
Developers can ask for a longer period and the
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local authority will take the request into account
when it makes a decision. Scottish Chambers of
Commerce does not have a problem with the
reduction from five years to three years, as long as
flexibility remains for the period to be changed in
specific circumstances.
11:30
Your point about appeals is accurate. The Office
of the Deputy Prime Minister, which handles
planning matters down south, cut the right of
appeal overnight from six months to three months
and the Planning Inspectorate, which assesses
planning appeals down south, came to a standstill.
We are keen to ensure that that does not happen
in Scotland.
Under the current system, people have six
months in which to appeal. That often causes
communities anxiety because it introduces too
much uncertainty. My suggestion—for what it is
worth—is that we should be more flexible and
reduce the period incrementally. We could reduce
it to five months a couple of years after the bill
comes into force, and see how it works. After
another 12 months, we could reduce it to four
months. I think that three months is too tight. If the
period were reduced incrementally, we could
assess the effect and avoid logjamming the
system by suddenly cutting the period from six
months to three months. That would avoid the
fears that you expressed being realised, unlike
what happened down south.
Mary Scanlon: If it were not possible to
complete a major development within three
years—often, that is not possible—that would lead
to increased costs. The project might have to be
cut into bite-sized chunks that were achievable
within three years and be submitted in separate
planning applications. Would the industry try to
overcome the reduction to three years in that way?
Anthony Aitken: I do not believe that it would.
Once development has commenced, it has
commenced for all time thereafter, so the scenario
that you envisage would not occur once
development has commenced.
The reduction in the time period is more to do
with outline applications, as I suggested in my
example. When outline permission is given for a
master plan and a certain number of houses in a
particular area, the developer will work through the
detail in a master plan exercise. As I said, there is
currently flexibility to change the period from two
years to three, four or five years, or however long
the developer thinks it will take to bring forward the
details.
Mary Scanlon: I think that the main issue is the
infrastructure. The question of what counts as a
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development that has started is a technicality.
Scottish Water is often stated as a concern.

or negotiating stance of the developer, the local
authority or both?

What are the implications of replacing the
current system of outline planning permission with
planning permission in principle? Do you have
concerns about that?

Anthony Aitken: Once the planning gain
supplement—which is really a development land
tax—comes into play, developers will be clear
about what their position is. The requirements will
be specified in legislation, so developers will know
exactly what is involved. I think that the losers will
be local authorities and communities, which at the
moment are negotiating benefits for their areas
effectively.

Susan Love: We do not have specific concerns
about that. We are aware that it addresses an
aspect of the planning system that has caused
communities concern.
Anthony Aitken: It is an opportunity to be
efficient and to streamline the system slightly. If a
proposal comes through the local development
plan and it is seen to have planning permission in
principle, that is to be welcomed, because it will
save people from having to go through the outline
planning application stage thereafter. The
provision is sensible.
Mary Scanlon: That is interesting. That brings
me to the third and final part of my questioning.
Under the bill, planning obligations will replace
planning agreements, which are also known as
section 75 agreements or planning gain. The bill
will introduce a new system of unilateral
obligations. What are your views on the system of
planning obligations, which will extend and
formalise the current section 75 agreements?
I hope that the convener will bear with me, but I
would like you also to address a point that has
been made by the Scottish Society of Directors of
Planning and others. What will be the
consequence of the planning gain supplement?
That is not an aspect of the bill, but it is related to
the system of planning obligations and, obviously,
it will impact on development in Scotland.
Anthony Aitken: Nationally, the Barker review
and the proposal that resulted from it for a
planning gain supplement, which has been
discussed by the Treasury at Whitehall, have
profound implications for how planning gain can
be dealt with through section 75 agreements. As
matters stand, most developers realise that a
major development scheme provides opportunities
to spread the benefits among the wider community
through, for example, the provision of a proportion
of affordable housing, a new primary school or
new classrooms in an existing school. The advent
of the planning gain supplement means that
something has got to give. At the moment, when
developers enter discussions with local authorities
and communities, they outline what planning gain
a major development can bring to the wider
community, but the new proposals from the
Treasury will have a direct impact on that. As yet,
the outcome is unknown.
Mary Scanlon: I appreciate that. Do you think
that those proposals will undermine the bargaining
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Mary Scanlon: I do not want to muddy the
waters too much, so perhaps I should ask for your
comments only on what is proposed in the bill.
However, it is important that we consider the
planning gain supplement, too.
Iain Duff: The feedback on the planning gain
supplement that we are getting from members is
that it seems to clash slightly with what the bill
seeks to achieve.
Mary Scanlon: That is my problem too. Another
difficulty is that the planning gain supplement is
reserved to Westminster, so it is outwith our remit,
even though it impacts enormously on the bill.
Iain Duff: I think that submissions to the
Treasury on that have to be in by today. The
extension of section 75 agreements has a role to
play. We do not have a big problem with that, as
long as the obligations that are imposed on
developers are not too onerous. Boundaries
should be set for that but, overall, we are quite
relaxed about the increased use of section 75 that
the bill proposes.
Mary Scanlon: You are content with the
proposed arrangements to extend planning gain
and the use of section 75.
Iain Duff: By and large, we are, as long as the
burden that is placed on developers is not too
great. A balance obviously needs to be struck.
Anthony Aitken: The approach needs to be
proportionate.
Susan Love: Our members are not often
affected by the issue because the scale of their
developments is not usually large enough to
warrant the use of section 75 agreements.
However, we have heard stories of developers
who are involved in the smallest projects being
asked to give something to planning gain. Even if
they are just extending business premises, they
are sometimes being asked to make a contribution
that they do not feel is relevant to their
development. However, in general, we support the
bill’s objective of increasing the transparency of
section 75 agreements.
David Lonsdale: My only comment on that is
about minimising delays. My colleagues south of
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the border have done research that shows that 45
per cent of planning obligation negotiations took at
least six months to complete. That should be
borne in mind.
Anthony Aitken: The most effective way of
completing planning agreements in a short
timescale is for local authority legal divisions to
outsource them. Outsourcing the drafting of such
agreements has led to their being concluded
quickly.
Iain Duff: I have a point on the duration of
planning permissions. A planning permission
might last for more than five years because events
outwith the control of the developer or the planning
authority can sometimes lead to excessive delay.
We have some concerns about the proposed
reduction to three years. That might sound like a
long time, but it is not if it relates to a major
infrastructure development.
Mary Scanlon: That is why I mentioned the
example of Scottish Water. A huge development is
being built in West Lothian. If a new sewage
treatment plant were needed, that would have to
be consulted on. The time that that might take
would be totally outwith the control of the
developer.
Iain Duff: Yes, there are some concerns in that
regard. Of course, we have heard that Scottish
Water has been one of the problems in getting
approval for a development, but that was all to do
with its quality and standards II programme.
Scottish Water has now moved on to Q and S III
and we hope that the new standards will allow any
constraints to be addressed more quickly. Scottish
Water has to have the appropriate resource to do
that and there is a whole other debate to be had
on that. Scottish Water gets a lot of attention in
this area, but sometimes that has more to do with
the way in which it is regulated and what it is
instructed to do. Other issues are involved.
Patrick Harvie: I am a little unclear about your
answer on unilateral obligations. For the life of me,
I cannot see how something that is unilateral can
be described as an obligation. Surely an obligation
is placed on one person by another. Will the
proposal
for
unilateral
obligations
leave
developers unclear as to the value that is placed
on a piece of infrastructure? Will it not leave
communities suspicious that developers are
simply deciding for themselves what they will do
as part of a negotiation?
Anthony Aitken: I understand that section 75
agreements are to become part of the planning
register. The public will therefore be able to view
them. As David Lonsdale outlined, one of the
problems in the current development system is
that it can take several months, if not the best part
of a year, for the lawyers to write the legal

3116

agreement and so forth. When the development
finally commences, people are left wondering what
obligations are in place or what is involved in the
section 75 agreements. Putting the section 75
agreements—or unilateral obligations, as they will
be known—on the planning register will give
communities and people access to information
that is lacking or hard to access at present.
Patrick Harvie: So people will be given access
to the information, but what about the decision on
the kind of obligation that should be undertaken?
Anthony Aitken: That will be done as part of
the planning process, before a decision on the
application is reached; it will address all the issues
that the planning officer believes are relevant. The
planning report should set out what the officer
envisages the main part of the section 75
agreement to be. Obviously, the developer will
have to sign up to that. The local community will
be able to see in a transparent manner what is
proposed.
Patrick Harvie: Okay. Thank you.
The Convener: The bill is all about creating a
planning system that is fit for purpose. You have
already touched on the fact that it will be much
more difficult to create a culture that embraces the
new structure. You indicated that you hope that
the local authorities are up for that culture change.
Does the business community also have a
responsibility to be part of that culture change?
Iain Duff: Most definitely. We have not yet
touched on this subject, but if we in the business
community are serious about not wishing there to
be a third-party right of appeal, we will have to
effect culture change, engage and do all the other
things that will make the system work in the way
that we want to see it work without a third-party
right of appeal. Culture change is crucial to all of
that. It has to happen on both sides.
The questionnaire that we put to our members
talked about culture change; it discussed the
changes that private sector businesses and
developers will have to make to engage in the
process. We have asked our members about how
they will do that and how they will change their
culture. As I think I said earlier, we have spoken
about how our members should play the game,
engage properly and make the new system work
properly. That is one of the strongest reasons why
a third-party right of appeal is not necessary. We
have to make the system that is proposed in the
bill work. All stakeholders will have to do that.
The Convener: We will return to the third-party
right of appeal later in the session, but I am very
glad that you answered that question. I suggest to
you and to your organisation that one of the ways
that we can change culture and give communities
confidence is through the use of good neighbour
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agreements. I was interested that your
organisation disagreed with the introduction of
good neighbour agreements. Why do you not think
that they will benefit communities and give them
much-needed confidence?

the right way. It is the responsibility of elected
members to lay down conditions on planning
permission to help communities. We do not
oppose the option of good neighbour agreements
and I am sure that it will be used in some
circumstances.

11:45
Iain Duff: In our preparation, we were
informed—as we have said—that many areas
have good forms of engagement with the
community, although those might not be called
good neighbour agreements. We have touched on
examples of best practice; one that has been
mentioned to us involves a quarry in Fife. Good
practice is available across the board, so we and
our members did not know what statutory good
neighbour agreements would bring to the party. If
proper community engagement is being achieved
with the involvement of all parties and seems to
work, we do not know why the further step needs
to be taken to statutory good neighbour
agreements. There are systems that are working,
so we see no need to take the statutory further
step—we say no more than that. Our members
have given examples of proper and good
community engagement that has results and gives
everybody confidence.

The Convener: The good neighbour agreement
will in no way replace planning obligations; it will
be one of the many planning obligations that a
local authority might consider to be appropriate
when granting planning consent.

The Convener: A big challenge is that many
communities do not have confidence in the
planning system. There are undoubtedly examples
of good developer practice, but there are as many
examples
of
bad
developer
practice.
Unfortunately, bad practice hits the headlines and
leaves communities with a bad taste in the mouth.
Making it a statutory requirement to establish a
good neighbour agreement gives communities a
sense of ownership and confidence that their
concerns have been listened to and that the
developer has an obligation to engage not just
with planners but with communities. I am
interested in whether the other panel members
think that the proposal has merit.
David Lonsdale: The agreements did not
generate flashing lights in our discussions, so they
are not covered extensively in our submission.
The question that can be extrapolated from what
Iain Duff said is whether a case has been made
for having the agreements. The good practice that
is out there should become common practice, but
we do not have a strong view on the issue.
Susan Love: We have not opposed or
supported the use of good neighbour agreements.
Our only comment is that it might be preferable for
planning authorities to go down the planning
conditions route first. The convener said that
communities have lost faith in the planning
system; an important part of regaining that is
rebuilding their trust in planning authorities and in
elected members to make the right decisions in
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Iain Duff: On reading the bill, I realise that the
proposal is meant to be complementary. Before I
came into the meeting this morning, I read that
processes are in place. We just question why, if
that is the case, we need to take the further step. If
we can achieve the aim without legislation, the fact
that the arrangement is not statutory might help
with getting buy-in from both sides. We feel that,
because we have section 75 obligations and other
voluntary ways of approaching the matter, making
these agreements a statutory provision is probably
a step too far.
Anthony Aitken: I agree that good neighbour
agreements should not be mandatory. After all, the
local authority will be able to see what kind of
community pre-application discussions have taken
place; whether the developer has taken account of
them; and what conditions have been attached to
any planning permissions that are issued. If, after
all that, it appears that there will still be tension
between the developer and the local community,
the application could be brought in for review.
Each and every circumstance has to be assessed
on its own merits. Instead of having mandatory
agreements, we could introduce them in cases
that merited such an approach.
The Convener: On enforcement, what are your
views on the proposal to give local authorities the
power to issue temporary stop notices on a
development?
Anthony Aitken: Enforcement is the Cinderella
of the planning profession. It is simply not well
represented. Quite extensive enforcement powers
are available but, because of resources, local
authorities have not been able to enforce certain
measures on people who have not taken account
of specific planning conditions. Although local
authorities can issue stop notices, the proposal to
introduce temporary stop notices that will not incur
financial penalties might give the enforcement
section of the planning profession more teeth than
it currently has.
Susan Love: The FSB does not have any
problems with the proposal.
The Convener: Will the creation of enforcement
charters lead to greater transparency and clear
guidelines for developers? Moreover, will they
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provide security for communities by letting them
know when they can take action if developers act
in an unacceptable manner by, for example,
breaching the terms of their planning consents?
Anthony Aitken: Many local authorities follow
best practice in using enforcement powers. Again,
I must emphasise that most responsible
developers are only too well aware of the
conditions that they have to meet, and that
enforcement powers are available to deal with
people who, for whatever reason, try to circumvent
those conditions. That said, enforcement is a
matter of resource and profile, and that section of
the planning system must be brought to the fore.
Communities must have confidence that local
authorities have the resources to allow
enforcement officers to take action as and when it
is needed.
Christine Grahame: On enforcement in general
and temporary stop notices in particular, you have
said that planning authorities do not have the
resources to enforce stop notices. Should we
make it mandatory for the local authority to be able
to recover costs from developers who breach the
terms of their consents or who have been issued
with a temporary stop notice?
Anthony Aitken: As with your previous
question, you are applying an absolute principle,
which is quite a dangerous thing to do in planning.
I do not think that anyone would have any difficulty
with making it possible to recover costs from
developers who have clearly flouted planning
conditions. If that gave the community more
confidence in the system, it would be all to the
good. However, in the current system, there are
financial impediments to local authorities issuing
stop notices. After all, enforcement is a legal
process and I regret to say that notices are often
couched in legally inaccurate terms, which can
cost a local authority. As a result, the enforcement
regime must be clear about the circumstances
under which enforcement notices are issued and
about whether they have been served correctly.
Christine Grahame: Let us leave all that aside
and assume that temporary stop notices and other
enforcement notices have been served properly.
Should the enforcers not be able to recover the full
costs of issuing such notices? After all, if I were
served with something, I would have to pay the full
costs of that.
Anthony Aitken: I imagine that that matter will
be examined in detail.
Christine Grahame: If developers knew that
they would have to pay the full costs, would that
not act as a good stick?
Anthony Aitken: The bill proposes increasing
fines for flouting enforcement action and things of
that nature. All those things in the round will act
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against unscrupulous developers flouting the
system.
Christine Grahame: But fines and costs are
different. I am looking for a cost as well.
Anthony Aitken: It would have to be assessed
in every circumstance. A mandatory cost could not
be applied in every instance.
Christine Grahame: It is worth pursuing the
issue of costs.
Ms White: I want to ask about the statutory
system that is being brought in to assess the
performance of each planning authority. Every one
of you has talked about culture change. The CBI’s
written submission states:
“There are ingrained cultures and these need to be
tackled”.

Do you think that the statutory system of
assessment that the bill will put in place will
improve the planning system? Can you elaborate
on what you mean by a change in culture and how
we can make that change?
David Lonsdale: Sorry, but I did not hear the
beginning of your question.
Ms White: It is about the statutory system of
assessment that is being introduced. Your written
submission talks about the “staff performance
appraisal” and the “ingrained cultures” in planning
departments, which need to be looked at. Can you
clarify and expand on that? How do you think that
we should tackle that? If we tackle that, will the
new strategy be meaningful? Will it enhance the
performance of planning departments and the bill?
David Lonsdale: We talked earlier about the
statistics regarding councils’ performance on
development plans and determining applications.
There are some good examples of councils doing
exceptionally well, but others are doing less well.
We want the situation to improve and we think that
the bill will make a substantive contribution to that.
There is some best practice, such as the speeding
up of the process through e-planning. The point
that Iain Duff has highlighted is the question of
resources and whether certain individuals who are
involved in the process have the skills, capacity
and up-to-date experience to deal with that.
I do not know whether I am answering your
question as well as I ought. I talked earlier about
the responsibility of business to get engaged and
made the case that local authorities should put
that higher up their agenda. It is not just about
planning, development control and regulatory
services. Those are not sexy to the wider
population and I guess that they are not sexy at
election time. However, I am conscious of the fact
that we have not done enough to make the case
that, for the election next year, local government
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has to put those things higher up the agenda. That
is something that we need to take on board and
rectify.
Susan Love: I am looking at what the bill says
about assessment, as I could not recall exactly
what it is. A lot of the detail has still to come
forward; the bill just sets out the parameters of
what the Executive would like to move towards in
terms of assessment. We would welcome that.
There is no doubt that the existing method is
deemed to be unsatisfactory, as it just puts the
emphasis on how many applications a local
authority gets through in a certain amount of time.
It does not delve much deeper than that.
David Lonsdale has partly touched on the
change in culture that we would like to see. We
would like planning authorities to recognise their
role in economic development, to value the role
that the planning system can play and to put it on
a higher footing within the council in terms of
resources and time that is spent on it. We would
like planners to understand their role and be given
leadership of the role that they have in enabling
economic development locally. At the moment,
some planners seem to see their role as stopping
development. That is not purely what the planning
system is there to do. We have talked to planning
professionals who have agreed with that point of
view. Planners need to understand better the point
of planners and why they are there.
12:00
Anthony Aitken: There is currently too much
focus on the quantitative assessment of
applications. We are looking for a qualitative
process and I think that the new hierarchy of major
and local developments will help us along. I hope
that planning officers will recognise that they have
the delegated power to make decisions on local
developments. I have touched on that before. As I
said earlier, the scheme of delegation should be
the same throughout Scotland; it should not be
different in each local authority because that
confuses the public, communities, professionals
and the business community. That is not a radical
solution.
On culture change, I think that Susan Love
mentioned that the business community often
feels that planning officers and local government
officials may not understand the implications of
delays in decision making and the economic
impact that such delays can have on development
proposals. A straightforward way of improving
understanding and assisting in culture change
would be through the secondment of local
authority officials to the private sector for a month
or two. It would help if there were more of an
exchange of views. Most planning consultants
have worked in the public sector at some point in
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their career. You have got to understand the
process on the inside before you can work on the
outside. That is not replicated enough. If local
authority officials had a better understanding of the
manner in which the private sector operates, it
would assist everyone in a culture change and
everyone would be better informed.
Ms White: You mentioned that planning is not a
sexy subject. We were talking about predetermination hearings and consultation. The
assessments will consider all planning activity and
will look at all planning applications, whether or not
they are accepted. You mentioned differences
between councils. Would you see the
assessments perhaps not as a tool of uniformity
but as providing a template of good practice? Will
they help to make the planning bill work?
Anthony Aitken: I think that they will. They will
give the public, communities and the business
community knowledge of the process and they will
help the new planning legislation to bed down.
There will be a significant period of change while
the legislation beds down. It is not too hard a task
to have templates and best practice in place that
people can point to and that are easily accessible,
as long as business and everyone else who uses
the planning system buy into that.
Ms White: You have mentioned that private
planners may need to be brought in. Bearing in
mind that the Executive said that the bill will be
broadly cost neutral, will the assessments have
cost implications? Will the assessments mean that
local authorities will have to contract in private
planners or will they have to employ more
planners, both of which have cost implications?
You can say a yes or a no to that.
Anthony Aitken: The way in which the tiers are
set out means that there will be a resource change
from the current system, in which there is an
obligation on local authorities to determine 80 per
cent of applications within eight weeks. What they
focus on a lot of the time is small householder
applications. From the business point of view, I
would hope that the planning resources available
will be more focused on major and local
developments that have a significant impact. What
is proposed for dealing with the many small
householder applications means that, as is stated
the white paper, the overall effect is neutral. The
new system will not be more expensive because it
will free up more planners. Instead of getting
caught up with the minutiae of Mrs Jones’s back
extension, they can deal with the economic and
business decisions that matter in an area.
Mary Scanlon: You have touched on the
financial aspects already, so I wish to focus on the
extent to which your members are prepared to pay
higher fees for the improved planning system that
is proposed in the bill. Do your members feel that

3123

22 FEBRUARY 2006

the higher fees will be offset by improvements in
the time that will be taken to process applications?
The financial memorandum says that the
maximum fee to be charged for residential or
commercial developments will rise by 300 per
cent, from £13,000 to £40,000. There will also be
the pre-application consultation costs, which will
be about £20,000 per development and which are
also paid by the developer. All of that is for what
the Executive hopes will be a reduction of 25 per
cent in the time that will be taken to process an
application. What would have taken two years will
go down to 18 months. Is that good enough or are
you looking for better? What are the views of your
members on the significant increase in fees?
Should there be a significant reduction in the time
that is taken to process applications?
David Lonsdale: I have spoken to some of our
members about that, and we alluded to the subject
in our response to the consultation. As Mary
Scanlon has pointed out, the bill has implications
for our members through the up-front consultation,
negotiations, planning timetables with officials and
so on. There will be costs to business; you are
right to highlight the question of value for money. I
made the point earlier when I cited the CBI UK
research that said that where there have been
increases in fees south of the border—up to 350
per cent in some cases—there has not been a
noticeable increase in the number of planners or in
the quality of the service, which is our concern.
Mary Scanlon: Are you not confident that the
proposals will mean that you will get your money’s
worth?
David Lonsdale: That is the question we are
asking. As we said in our response to the white
paper, as long as the fees are sensible and
justifiable, and we get a bang for our buck at the
end of it, we can see the logic in increasing fees
as part of the overall picture.
Mary Scanlon: The financial memorandum says
that the Executive “hope” for a 25 per cent
reduction in the time that is taken to process
applications. Are you satisfied with that?
Anthony Aitken: The Executive has to go
beyond that, to be frank. When the legislation is
enacted and people are paying the higher fees
and the pre-application fees, we should not get
any of the delays or intransigence that we see in
the current system, so there has to be more than
“hope”. Perhaps the reduction ought to be a target
that must be achieved within a prescribed period.
There will be almost an implementation procedure
after the bill is enacted. If everyone is going to be
willing to buy into it, they will have to see that the
hoped-for results will be achieved. Although most
of our members will take account of the higher
fees for major applications and will, in most
instances, be willing to pay them, they will have to
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believe that what is promised will happen. The
word “hope” needs to be replaced with something
more substantive.
Mary Scanlon: Thank you; I am pleased to hear
that.
I have a final question. Perhaps it should be for
David Lonsdale because he is the one who likes
the sanctions. Should there be some form of
redress in the bill for applicants when a planning
authority fails to meet its obligations more
generally?
David Lonsdale: I do not know about sending in
the A-team, but a refund in fees might be
appropriate.
Mary Scanlon: Do you think that a refund would
be appropriate if there was a delay for no good
reason?
David Lonsdale: Yes—that
worthwhile consideration.

would

be

a

Iain Duff: When we surveyed SCDI members
prior to the white paper, they accepted that if we
are serious about getting more resources into the
system, the level of fees is one way to do that.
However, as others have said, we want the
system to be improved, which is what the
Executive is meant to be doing. It must make the
system, as it is proposed in the bill, work.
There are many assumptions in the financial
memorandum. We were asked to provide data for
it, but with so much detail to be put in through
secondary legislation, and because the system is
not yet up and running, it is very difficult to know
what is going on.
Mary Scanlon: If your fees increase by 300 per
cent, and on top of that you must pay an average
of £20,000 in pre-application consultation costs,
what will you expect in return for your money?
What increased efficiency in the processing of
planning applications will you expect from local
authorities?
Iain Duff: We will expect authorities to stick to
what has been agreed in the processing
agreement. We want the system to work in the
way that is envisaged in the bill, so decisions
should be made as quickly as possible after the
various views have been taken into account. I am
not an expert on the planning system, but we hope
that the system will improve as a result of the
allocation of resources. There should be a
connection between what we pay and the product
or service that we receive.
Anthony Aitken: Improvements must be
measurable, which is why I mentioned the
implementation procedure that will be needed after
the bill has been passed. We will need to ascertain
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whether the bill has achieved what it set out to
achieve.
Mary Scanlon: That is reasonable. The
increase in fees will be measurable, so the
improvement in efficiency should also be
measurable.
Ms White: Should the proposals to improve
public engagement and strengthen planning
authorities’ enforcement powers allay public fears
that the planning system is inequitable? What are
your views on calls for the introduction of a thirdparty right of appeal? I assume that you think that
the proposals on public engagement in the white
paper, “Modernising the Planning System”, are
sufficient to strengthen public confidence in the
planning system. Why have other people called for
a third-party right of appeal, when you think that
such an approach is not needed?
Iain Duff: From the outset, the SCDI
acknowledged the lack of confidence in the current
system in the community and among developers;
we mention that in our submission. We oppose the
introduction of a third-party right of appeal
because that would be using a sledgehammer to
crack a nut. The bill contains other approaches,
which reflect our input to the consultation on the
white paper. If everything goes as we envisage,
the proper engagement and the up-front
processes that we have discussed this morning
should increase transparency and—ultimately—
confidence, and should make the system work
better for everyone who is involved. We have no
reason to suspect that that will not happen. As
long as the proper engagement takes place, there
will be no need for what we call the ultimate
sanction.
We have been informed that a third-party right of
appeal would be used inappropriately and cause
delays. It would not increase confidence or create
a system that would encourage economic
development, increase prosperity or create jobs,
which is what we want the proposed new system
to do. We want to give it a chance and we think
that it will do the business, in that it will engage the
community and increase public confidence.
Susan Love: The bill contains proposals that
will improve the way in which communities are
involved, but a number of areas should be beefed
up. It is surely more important to increase
community engagement in the early stages than to
do so for the end stages, when the problems that
arise are often symptoms of problems that have
come up earlier. We should fix the system first,
rather than tackle reactions to a bad system. The
proposals in the bill will achieve that. We do not
say that fixing the system will be easy—it will be
difficult—but as long as there is commitment from
all the players, which I think there is, it should be
possible.
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12:15
David Lonsdale: The two previous speakers
have set out the case well. We are putting a lot of
faith in the bill; it reflects much of what our
members have suggested. As I said earlier, we
have been involved since we produced our
planning report three years ago. As Iain Duff said
earlier, if the bill does not work, it will not be
surprising if the third-party right of appeal is
revisited down the line. Certainly from a business
perspective, it is crucial that it works and that it
delivers the changes that we all want. If it does
not, the people who are advocating the third-party
right of appeal might feel, somewhere down the
line, that they have a stronger case.
Anthony Aitken: I concur with each of the
previous speakers. As the bill stands, the system
will be quite front-loaded, which will ensure that
communities, developers and other infrastructure
providers provide the best developments in their
areas. That is the most effective way of ensuring
that there is community engagement and
participation and that our views are taken into
account. Susan Love touched on the other option:
going to appeal—which is very rare—is a carefully
considered decision and to have that veto with the
third-party right of appeal would place Scotland at
a severe economic disadvantage in the United
Kingdom and in Europe.
Ms White: You are all saying, basically, that the
up-front changes should be sufficient to stop the
third-party right of appeal for other people. Why do
you say constantly that Scotland, along with the
rest of the UK, would become a backwater or a
third-world country if it were to have a third-party
right of appeal, when countries that have the thirdparty right of appeal, such as Sweden, Denmark,
New Zealand and Australia, have a gross
domestic product that is five times greater than the
UK’s?
If you are talking about fairness, given that the
CBI said that, perhaps, if the bill does not work, we
could revisit it and that the situation has been
going on for many years—
David Lonsdale: With respect, I did not say
that.
Ms White: Sorry, but I think you did. You said
that we could revisit the situation.
David Lonsdale: I said that those who advocate
the third-party right of appeal might—
The Convener: Ms White, can I—
Ms White: I am asking a question.
The Convener: If you are going to ask a
question, it must be factual in its basis.
Ms White: It is.
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The Convener: If you are going to ask the
witnesses to respond, you can ask them to
respond to questions about points that are in the
briefing, which might not be personally accredited
to them, or about comments that they have made
personally. You cannot suggest that they have—
Ms White: Can you let me ask the question,
then, convener? The comments are in the—
The Convener: Ms White, I suggest that you
wait until I have concluded my comments. At that
point, I will allow you to speak.
Ms White: Yes, miss. On you go.
The Convener: I am convening this meeting
and I am asking that you show our witnesses
some respect and that you use the correct
terminology when you put your questions to them.
Ms White: I will use the correct terminology—
Christine Grahame: May I intimate a point of
information? I wrote down carefully what was said.
Mr Lonsdale said: “If consultation doesn’t work in
the bill, and it goes through, then this issue of
third-party rights of appeal might be revisited and
parties who are going for it might revisit it.”
Ms White: Thank you, Christine. We have
clarified that—
The Convener: If Mr Lonsdale wants to respond
to that point, he can. However, I do not think that
that was the point that he was making.
Ms White: I wanted to ask him another—
The Convener: Mr Lonsdale, you may respond.
David Lonsdale: I am happy to clarify my
position. What I thought I said was that, if the bill
does not over the next few years deliver the
changes that we want, people who are advocating
the introduction of a third-party right of appeal
might feel that they have a stronger case. No one
came back on that point at that time, so I assumed
that that was clear. I apologise if it was not. I
appreciate that Ms White’s point of view is
different from ours.
Ms White: I was just being well mannered and
letting the four witnesses make their points. I did
not think that it was right to interrupt you before
the other witnesses had spoken.
I have asked you about your view that a thirdparty right of appeal would turn Scotland into a
backwater. I could read out the relevant part of
your submissions word for word, but I am sure that
you know what you have said in your submissions.
Basically, you say that major investors would be
scared off and that economic development would
be stopped. However, some countries that have a
third-party right of appeal have a higher GDP than
the UK has.
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Other folk want in, so this is my final question.
Given that the process is supposed to be
transparent and democratic and that there is
supposed to be accountability, would developers
be prepared to give up their right of appeal, so that
there would be a level playing field for everyone in
the planning system?
David Lonsdale: One of the things about which
we at CBI Scotland have been greatly encouraged
in recent months is the fact that the economy is
now at the top of the agenda in public policy. We
have seen improvements in relation to water bills,
business rates, red tape and transport
infrastructure such as the M74, which I know some
members of the committee do not like. Some of
what is happening is heading in the right direction.
There are a number of issues involved in getting a
thriving and developing economy. The OECD
report, which was published earlier this month and
which I mentioned at the beginning of the meeting,
set out five key policy areas.
Ms White: What about the GDP of other
countries?
Anthony Aitken: The GDP of other countries is
determined by more than the third-party right of
appeal.
Ms White: That is just one aspect. The
economy of this country is determined by more
than just the third-party right of appeal.
David Lonsdale: That is right.
Ms White: It is a wide-ranging issue. I am
asking you just to clarify why other countries are
seemingly not frightened by the third-party right of
appeal. Their economies are growing, but you say
constantly that our economy will collapse if we
have a third-party right of appeal.
Anthony Aitken: The planning system in other
countries is vastly different from that in the United
Kingdom, and has been historically. That is the
simple reason. I can only point to my experience
and that of other chambers of commerce. You
should have no doubt that institutional investors
have portfolios of property and investment in land
in Scotland and that they plan to invest many
millions of pounds in this country. On our having a
competitive marketplace, if there were, because of
a third-party right of appeal, uncertainty about
whether developments would proceed, there is
little doubt that those developers’ investments
would be channelled elsewhere, because Scotland
would be a less attractive place in which to invest.
Ms White: You have to quantify that. Give us
evidence.
Anthony Aitken: I can only give you accounts
of briefings that we have had. I am not talking just
about institutional investors but developers,
retailers, house builders and landowners—
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everyone is singing from the same hymn sheet.
There is little doubt that the third-party right of
appeal would put Scotland at an economic
disadvantage.
Susan Love: I do not think that we have taken
an unreasonable position on this. We have simply
said that we are trying to improve this country’s
GDP. We want our businesses to expand and
invest and we want more businesses to start up.
We believe that the planning system is creating a
problem for expanding economic growth and the
regulatory impact assessment on a wider right of
appeal suggested that it would add to delays,
which is one of the main problems in the planning
system. Therefore, on balance, we are not
convinced that a third-party right of appeal would
help our GDP. We understand Ms White’s
argument, but we do not believe that the case has
been made for a third-party right of appeal.
Patrick Harvie: I am not going to pick up on the
M74 point, because the recent decisions on that
were made under roads legislation, not planning
legislation. However, I want to pick up on one of
Iain Duff’s earlier comments. A lot is contingent on
the assumption that everything goes according to
plan, with the up-front involvement or front
loading—call it what you will. Many of the people
who have made the case to the committee for a
third-party right of appeal are not talking just about
what happens at the end of the system in the last
chance saloon, but about changing some of the
rights and the power balance as an attempt to
influence the whole system from the word go and
to ensure that up-front involvement happens and
is meaningful.
Does the panel understand the argument that if
someone is angry about a local development,
goes through the system’s processes, including
the consultation and objection stages, and
succeeds with their objection, but the developer
is—months later—granted permission on appeal
to implement its proposals while the objector does
not have the same right, objectors will in the future
be less willing and less motivated to engage in the
system? People will be less willing to become
involved in consultations on the next round of
development plans. Is not there a real sense that
such perceived injustice—even if it is only
perceived—will undermine all our efforts to
encourage meaningful up-front involvement?
Anthony Aitken: There are relevant proposals
in the bill. Under the current system, local
authorities produce a local development plan that
is subject to a local plan inquiry and people can
object to it. Thereafter, a Scottish Executive
reporter will produce a local plan report and make
recommendations. It is then up to the local
authority to decide which recommendations to
take into account. The bill suggests that local plan
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reports will become almost binding. There would
have to be very good reasons for departing from a
local
plan
reporter’s
reasoning
and
recommendations. I think that there will be security
against Patrick Harvie’s fears.
I have been involved in many local plan inquiries
in which people have participated. When people’s
objections go back to the local authority, they think
that those objections have been upheld, but the
local authority can say that it will not accept the
recommendation that has been made. Under the
bill, a recommendation will almost be like a
planning appeal decision—it will become binding
on the local authority.
Patrick Harvie: I want to pick up on the point
about the up-to-date nature of development plans.
You will be aware that one argument about the
proposed limited third-party right of appeal relates
to proposed developments that conflict with local
plans. Why not have a third-party right of appeal
only when the local plan is more than five years
out of date? Would that act as an incentive for
planning authorities to keep their plans up to date?
Planning authorities also want to avoid going to
the appeal stage. When local plans are out of
date, would a limited third-party right of appeal act
as an incentive for developers to engage properly
with communities? Developers will also want to
avoid appeals. Would the resulting sense of justice
give communities a greater incentive to get
involved in consultations on plans and the up-front
negotiations? How would such a proposal work for
everybody?
Anthony Aitken: The bill is framed so that there
is community engagement at the outset. We are
heading along the right path. As I said earlier,
there is almost an implementation procedure to
follow through to measure the suggested
improvements that we all want. Perhaps a limited
third-party right of appeal that would be introduced
if plans were not kept up to date would be a step
too far.
Patrick Harvie: Members of the panel do not
appear to have any other comments to make, so I
am not going to get that little toe in the door, am I?
I will leave it at that, convener.
Christine Grahame: I know that panel members
are fixed in their views, but this is not an either/or
issue. Every committee member wants successful
early consultation, modifications to proposals and
for communities to go along with things. However,
can you not foresee—as my colleagues have
mentioned—that there may be injustices in certain
very limited circumstances? Perhaps there would
be an injustice to a member of the Federation of
Small Businesses in Scotland, for example, with a
proposal for a major retail development.
Something could happen along the way that
results in a perceived injustice.
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We are talking about a very limited right. The
neighbour of someone who is putting up a
conservatory would not have that right—it would
apply in very specific circumstances, through the
regulations. Although people would perhaps hardly
require to use it, having that very limited right
would increase robust up-front consultation. That
is my point. We want things to succeed. One does
not want conflict, and one does not want to spend
money unnecessarily and cause unhappiness and
so on. I am suggesting that, in some
circumstances, having the right, even as a limited
backstop, helps to tighten up the early consultation
process. I simply put that suggestion to you. Did
you consider that and dismiss it?

opposing the principle behind the third-party right
of appeal.

12:30
Iain Duff: You seem to be suggesting that,
before the bill is even enacted, there will be a
failure of some sort, even if—

The Convener: I think that that was a
statement, rather than a question. I call Scott
Barrie.

Members: Yes.
Christine Grahame: There will be—there could
be.
Iain Duff: I cannot tell now; the bill has not yet
been enacted. We have faith that what has been
proposed will do the job that we want it to do. We
want the proposals to work.
Christine Grahame: You say that you have
faith in the proposals, but you have also said that
the large resources that will be required are not
there. I suggest that there are an awful lot of ifs
and buts about how the bill will work in practice. All
that we have is a framework, in the form of
amendments to existing legislation. However, if
the proper framework is put in place at the
beginning, we will not need to revisit the legislation
three or four years down the road. Instead of the
early consultation procedure having problems
because of a lack of resources, or because it does
not work for whatever reason, a provision could be
built in at the start that could be used in very
limited circumstances—probably very rarely—but
it would give the push to get things to work up
front and to provide the money for that.
Susan Love: Of the business organisations
concerned, we have been in one of the more
difficult situations when considering this issue.
Clearly, a right of appeal might affect small
businesses because of the type of situation that
you outlined. However, we have discussed it, and
we just do not accept the principle behind the
third-party right of appeal because, in our view, the
planning system exists to exert a democratic
control over property owners’ right to develop their
land. The local authority is accountable for the
decisions that it makes to protect the public
interest. That is our view; I know that you do not
agree with it. However, those are our reasons for

Anthony Aitken: You make a point about
limited circumstances. The perception could be
that the right might drain resources that would be
better placed at the front end of the system. You
speak about limited or rare use of the right, but
who knows what Pandora’s box it could open up?
Christine Grahame: I make this point in political
terms. Resources would have to go up front and a
robust consultation process would have to be
ensured. That is absolutely what one wants.
However, I do not get the sense—from your
evidence—that the money or the resources,
including planners, will be there.

Scott Barrie: Christine Grahame pursued a line
of questioning using phrases such as “very
limited”, and referred to unusual circumstances or
a very small set of circumstances. Would the
panel agree that the difficulty with that lies in
definitions, as one person’s “limited” is another
person’s toe in the door to open up—
Christine Grahame: Read my response to the
white paper.
Scott Barrie: Let me finish the question,
Christine.
Christine Grahame: Read my response to the
white paper.
The Convener: Members of the committee
really must be courteous, not only to our
witnesses, but to one another. Just because we
have different views on the subject does not mean
that we can badger one another and drown each
other out. That is unacceptable and it is impolite
for anyone to behave in that manner.
Christine Grahame: I made a full response to
the white paper and, if my colleague had read it,
he would see exactly what I meant by “limited”.
The Convener: Ms Grahame, I do not care
whether or not you made a full response to the
white paper. It is the responsibility of every
committee member to give due consideration to all
the evidence that is put in front of us and to reach
a conclusion. It is unacceptable for any of us to
have reached conclusions before the completion
of our evidence taking. I call Mr Barrie.
Scott Barrie: Would the panel agree that the
difficulty with the definition of “limited” is that it
means different things to different people and that,
in exploring the proposals before us, people
should be careful to ensure that they are all talking
about the same thing?
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David Lonsdale: That is right. There is already
some debate about the clarity of definitions in the
bill and various other aspects of it. Our stance on
third-party rights is transparent and it has been
consistent. There is a whole host of issues there,
which can throw up lots of concerns.
The Convener: I call Sandra White, but only if
this is a new point and not something that has
already been covered. You have been allowed to
ask a considerable number of questions on the
third-party right of appeal.
Ms White: I thank you greatly, convener.
I want to ask the witnesses to answer the very
first question that I asked.
The Convener: With all due respect, Ms White,
the panel answered your question and we are
not—
Ms White: Convener, I asked the question—
The Convener: I am afraid that—
Ms White: Would the witnesses be prepared to
give up their third-party right of appeal for the sake
of democracy? They have not answered.
Scott Barrie: They do not have that.
Ms White: They have a right of appeal.
Scott Barrie: They do not have a third-party
right of appeal.
Ms White: They would be looking for a thirdparty right of appeal.
It has been said that the planning system is
there for democracy for everyone. Could you
answer the question that I asked at the very
beginning? For democracy, would you be
prepared to give up your right of appeal?
Anthony Aitken: I do not believe that it is a
matter of democracy. As Susan Love said
before—
Ms White: Yes or no? Can I—
Anthony Aitken: If you ask me a question—
Ms White: Am I allowed—
The Convener: Excuse me, Ms White. First of
all, my recollection of the question that you asked
at the beginning is that it was not the question that
you are asking now.
Ms White: It was.
The Convener: I am afraid that, whether or not
you liked the witnesses’ answers—
Ms White: If you look at—
The Convener: Whether or not you—
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Ms White: I asked that question, convener.
Please. If you are talking about manners, please
have the manners to listen to members.
Euan Robson: On a point of order.
Ms White: I asked that question at the very
beginning.
Mary Scanlon: There is a point of order.
The Convener: There is a point of order.
Euan Robson: On a point of order, convener. I
do not think it appropriate for members to interrupt
the convener when she is talking. What is the
advice on that?
The Convener: I am not sure whether there is
any advice, Mr Robson—unfortunately—but the
rules of the Parliament do not allow bad manners
or impoliteness, and that applies to everyone in
the committee.
I ask the witnesses to conclude their comments.
If you wish to respond to the points made by Ms
White, you should feel free to do so. If you have
any comments on issues that you feel have not
been covered during our questioning, you should
feel free to make them.
Susan Love: No, in answer to Sandra White’s
question.
As for comments, it is important that the
committee does not view the roles of business and
the community as being completely polarised, as
they are often portrayed. An applicant can often be
a small business that is causing no harm to
anyone, but the impression can be given that
businesses are doing things that completely
contravene what communities want.
The system is there to help businesses grow,
and we want it to be fit for purpose. We think that
the bill will largely achieve that, but it will require
commitment from the Executive—especially in
resources—and it will require commitment from
everyone else to help to implement the bill’s
provisions.
Iain Duff: There is one thing that I should have
mentioned to do with strategic and local
development plans. Rural and peripheral areas
might be included only in local plans, and I would
like parity of esteem in the different plans and in
the allocation of resources. Cities and city regions
are acknowledged as the main economic drivers,
but in a system that encompasses all Scotland,
and that seeks the sustainability of communities,
local plans should link with strategic plans.
Peripheral areas should be recognised and
resources should be allocated to them. We do not
want to focus resources only on strategic plans;
we need parity of esteem between the two types
of plan.
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David Lonsdale: The bill will help to facilitate
growth and enterprise in Scotland. I will reflect on
today’s meeting and put any additional comments
in writing to the convener before the deadline at
the beginning of next month. I thank the committee
for today’s opportunity.
Anthony Aitken: I echo those sentiments. The
Planning etc (Scotland) Bill offers a great
opportunity to do something distinct and different
in Scotland, and the opportunity of gaining a
competitive economic advantage over other parts
of the United Kingdom. I reiterate the point that a
third-party right of appeal would be a retrograde
step that would have a major impact on
businesses and jobs.
The Convener: On behalf of the committee, I
thank the witnesses very much for their
attendance. It is important that all stakeholders in
the planning process are given an opportunity to
engage with the committee and have their views
taken into account as we consider the legislative
proposals.
I am disappointed that the committee perhaps
did not conduct itself to the high standards of
professionalism that the Parliament should display
at all times. I hope that the committee will reflect
such standards in its conduct towards future
witnesses.
12:40
Meeting suspended.
12:41
On resuming—
The Convener: The second agenda item is
consideration of supplementary evidence on the
Planning etc (Scotland) Bill that the committee has
received from the Scottish Executive. The
committee has received a letter from the chief
planner, Jim Mackinnon, that provides more
information on stage 2 amendments that the
Scottish Executive may lodge. The amendments
will introduce two new parts to the bill: one on
national scenic areas and one on developments in
which local authorities have an interest. Details
are also provided on additional measures that will
be introduced on enforcement, good neighbour
agreements and boundaries for strategic
development plans. I invite members to note the
information that has been provided and to make
any comments on it.
Ms White: I have a comment on good neighbour
agreements. Obviously, the agreements will be
between appropriate community bodies and
developers and the letter says that either of those
parties will have the right of appeal. However, the
letter also states that it cannot be a statutory
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requirement for parties to engage in good
neighbour agreements. I seek clarification on that.
If a developer does not want to enter into an
agreement, it will not have to do so. I wonder what
the point of the agreements is if developers will be
able to decide that they do not wish to enter into
them with communities.
The Convener: You may want to pursue that
question with the minister or deputy minister when
he or she comes before the committee.
Ms White: I just wanted to raise the issue.
Patrick Harvie: It is good that we have some
detail on the proposed stage 2 amendments,
rather than simply seeing them at that stage. On
the proposals on developments in which local
authorities have an interest, it would be helpful if
the Executive told us something about what the
phrase “substantial body of objection” means. It
would be useful to know whether that will be
clarified in the amendments that we will consider
at stage 2 or defined in guidance. I would also like
to know about the criteria on which ministers will
base their decision on whether an application is to
be determined by
“public local inquiry, hearing or written submissions, or any
combination that is appropriate to resolving the issues”.

Will ministers give information about those criteria
and, if so, will that be in the bill or in guidance?
The Convener: Like
raised, those questions
pursue them with the
minister when he or
committee.

the point that Ms White
are valid, but we should
minister or the deputy
she comes before the

As the letter from Jim Mackinnon highlights the
issue of national scenic areas, on which we have
not taken much evidence, do members agree that
it would be appropriate for us, once we have
concluded our stage 1 report, to take evidence on
that subject prior to our stage 2 consideration of
amendments? Do members have any objection to
that or do you think that that would be wise?
Mary Scanlon: The letter mentions that
consultation paper, “Enhancing our Care
Scotland’s Landscapes”, was published on
January. Can you or the clerks say when
consultation period ends?

the
of
30
the

The Convener: We think that it ends at the end
of April, but the clerks will make inquiries and
confirm that.
Scott Barrie: Your suggestion is valid,
convener. It would be useful to take brief evidence
on that issue.
Mary Scanlon: I support that.
Patrick Harvie: Is the letter from Jim Mackinnon
formally part of our written evidence and therefore
a public document as of today?
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The Convener: Yes.
That ends our consideration of agenda item 2
and concludes our meeting.
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Meeting closed at 12:46.
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CBI SCOTLAND RESPONSE TO THE PLANNING WHITE PAPER “MODERNISING THE
PLANNING SYSTEM”
Introduction
CBI Scotland warmly welcomes the broad thrust and tone of the White Paper. If the
proposals are supported by all stakeholders and implemented with sufficient resources,
the White Paper offers a genuine opportunity to create a dynamic and efficient planning
system. A profound culture shift is essential. It is not just new processes and procedures
that are needed but a shift in stakeholder perceptions about the underlying function of
planning, and a willingness to interact with the planning system in different ways. If the
Scottish Executive can encourage and facilitate such a culture shift, the proposals in the
White Paper can deliver greater efficiency and genuine local participation, and support the
delivery of the industrial, commercial, social, transport and health infrastructure that
Scotland needs.
Strengthening the synergy between the economy and the planning system
We are delighted to see the First Minister and the Deputy First Minister re-iterate that
sustainable economic growth is the Executive’s “top” priority. We are also heartened to
see their acknowledgement that development is a requisite for growth and that planning
has a key role in encouraging and managing development. We would like to see the
same conviction and clarity of purpose explicitly framed in the Bill itself and in all the
support and guidance materials issued by the Scottish Executive.
We support the plan to designate statutory consultees for development planning and
require them to engage in the planning process. Their informed, co-ordinated and early
contributions will be critical to the drafting of local and strategic development plans. This is
particularly true of Scottish Water. However, the statutory consultees have a broader role
to play in actually reshaping the locus of the planning system. If organisations such as
SEPA or SNH adopt a narrow, environmental focus on what the outcomes of the planning
system should be, the vision articulated so clearly by the First Minister and the Deputy
First Minister will probably not be realised.
These organisations must accept that
promoting sustainable economic growth is a legitimate role for a modern planning system,
and the Executive must give them appropriate instruction to act accordingly.
The National Planning Framework and Local Development Plans
The proposed planning hierarchy is a sensible step. Clarifying what projects are likely to
fall within each level should be a priority.
We particularly welcome the proposals to enhance the role and status of the National
Planning Framework so there is better alignment between national, strategically important
infrastructure projects and local development plans.
There should be a statutory
requirement on the part of local authorities to make provision for national developments in
their local plans. Local communities should be able to influence the design/environmental
impact of national infrastructure projects, but they should not be able to prevent them
going ahead once Ministers and Parliament have approved them in principle.
We fully endorse the proposal to give local authorities a statutory duty to update their local
development plan every five years. Up-to-date local plans will be crucial in restoring trust
in the planning system. The process needs to start quickly. Every council should have to
update their local plan within no more than eighteen months of the Planning Bill gaining
royal assent. Sufficient resources must be made available to local authorities to permit
this and, if necessary, the local authority should be able to outsource the preparation of the
local plan to private sector consultants. This would not undermine local ‘democracy’
because the local authority would oversee the production of the plan and all the relevant
local participation and engagement would still take place.
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Because local development plans are so important, we are concerned that the White
Paper is silent on the question of sanctions for local authorities that fail to meet their
statutory obligation to update their plan. The Executive must be firm on this point and
should be willing to consider a range of powerful sanctions. Obvious options include
‘naming and shaming’ under-performing councils but more innovative sanctions should be
given serious consideration. For example, sending in external ‘improvement teams’ or
fines for councils.
Enhancing local participation
The White Paper quite rightly recognises the need to enhance local participation at the
‘front-end’ of the planning process. We recognise that in many communities there has
been a significant break down in trust between local people and local planning authorities.
This will not be remedied overnight but there are examples of good practice across the
country that can be drawn down and used to design user-friendly processes that deliver
comprehensive local consultation, without creating too much bureaucracy.
Industry must play its part as well. It must recognise that planning serves wider interests
than their own. It has to be willing to work in new ways and to embrace proper
consultation with local communities. It also has to accept that there will be consequences
of failing to do so. The best companies already do this and they should set the example
for the rest.
Environmental assessments
It is our understanding that Environmental Impact Assessments are already fairly standard
practice on major developments, so the concept of introducing Strategic Environmental
Assessments to local and strategic development plans does not unduly concern us.
However, we do envisage problems if there was an expectation that the level of detail that
is required in an Environmental Impact Assessment would have to be carried over to the
assessment of local and strategic development plans.
These are, by definition, big-picture, forward-looking visions and they cannot sensibly be
subjected to the same level of detailed environmental scrutiny as a single development.
Appeals
Wider engagement with local communities at the beginning of the planning process,
narrowing the grounds on which a developer can appeal and more rigorous enforcement
of development agreements are welcome. They should restore public confidence in the
integrity of the planning system and its ability to adequately to reflect the interests of local
communities.
We are relieved and pleased that there are no plans to introduce a Third Party Right of
Appeal. We remain convinced that this would be a retrograde step that would undo many
of the efficiency gains that other measures in the White Paper are designed to deliver. It
would severely compromise Scotland’s ability to compete internationally and put the
growth of the economy at risk. It would not restore public trust in planning or improve the
quality of dialogue between industry, councils and communities.
There will always be circumstances in which an individual or a group of local residents are
opposed to a development and unhappy if the development is authorised, whatever the
quality of consultation that preceded the decision. That is human nature and will always
be a feature of the planning process.
The Executive will come under considerable
pressure in coming months to reconsider its decision not to proceed with Third Party Right
of Appeal. It must strongly resist this.
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Development Management Efficiency
There are a number of very welcome proposals in this area but we have concerns about
the proposal to reduce the duration of planning consents from 5 years to 3 years and the
plan to reduce the time allowed for appeals from 6 months to 3 months. Three years
sounds like a long time, but the experiences of many of our members has highlighted just
how much time it can take to negotiate and clear planning conditions and agreements.
With regard to the time allowed for appeals, the reduction planned may produce the
opposite effect than intended and could lead to a logjam as applicants may lodge on
appeal as a matter of course to protect their position. It is our understanding that this is
what happened in England and Wales.
On the wider issue of planning agreements and obligations, we are pleased that the
framework governing such agreements will be improved. ‘Planning Gain’ has reached
unprecedented levels and there is a strong case for a major ‘reform’, not just ‘refinement’.
Culture, skills and resources
Successful reform of the planning system process will require new processes/procedures,
but this will not be sufficient on its own. A radical shift in culture and ‘mindset’ on the part
of every stakeholder is also needed.
This is especially true of local authorities, where a combination of negative factors will
have to be overcome. The problems are well documented: low morale, a historical focus
on development ‘control’, a focus on bureaucracy rather than the intrinsic
design value of a proposed development; skill shortages, inadequate training for local
officials and limited financial resources. They have to be systematically addressed.
Local authorities will require additional financial resources to undertake their new
responsibilities, such as issuing neighbour notifications. Increased planning application
fees are mentioned in the White Paper. There may be some justification for increased
fees but they need to be kept within sensible and justifiable limits. Higher fees should not
be introduced simply to allow local authorities to avoid their responsibility to improve their
efficiency, or to allow the Scottish Executive to avoid its obligation to provide adequate
funding. We have noted that £230m has been made available to local authorities over a
three-year period to allow the Executive to deliver the National Waste Strategy. Building
and sustaining a modern planning system is far more important to Scotland’s long-term
future and the resourcing that local authorities receive from the Executive must reflect this.
The Executive has ambitious plans to secure considerable savings from enhanced public
sector efficiency. Some of these savings could be diverted to financing the new planning
system. Additional funding can be ring fenced to ensure that it is spent on planning. We
do, of course, expect that additional resources will be spent effectively so taxpayers get
value for money.
But, as we have noted above, problems in many local authorities extend beyond finances.
There are ingrained cultures and these need to be tackled, through internal systems (i.e.
staff performance appraisal) and external intervention where necessary. We have
highlighted the importance of sanctions to ensure that Local Development
Plans are updated but planning applicants have a legitimate right to expect that they will
be able to get redress, including financial redress, when a councils fails to meet its
obligations more generally.
For example, the refund of planning fees for delayed
applications.
Summary
The White Paper is an excellent starting point for reforming the planning system to meet
the needs of Scotland. It was never going to be easy to reconcile the (often-conflicting)
aspirations of so many different stakeholders. To its credit, the Scottish Executive has
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created a framework that may achieve this if all the stakeholders recognise that planning
exists to serve the nation not just their own narrow interests.
FEDERATION OF SMALL BUSINESSES IS SCOTLAND
Introduction
The Federation of Small Businesses is Scotland’s largest direct member business
organisation and campaigns for a social, economic and political environment in which
small businesses can grow and prosper. Many business people are regularly involved in
the planning system, submitting applications for a variety of measures aimed at growing or
diversifying businesses. Similarly, investment in the infrastructure that business depends
on - water, waste, transport, energy, and telecommunications - is often dependent on
planning approval. As such, we welcome the opportunity to submit written evidence to the
Communities Committee as part of the consideration of the general principles of the Bill.
The FSB recognises that the past three years have seen wide-ranging discussion about
Scotland’s planning system. The FSB has contributed to this discussion in a number of
ways; from carrying out our own survey on planning with our members, to responding to
consultations on rights of appeal, public inquiries and updating SPPs, as well as working
with West Lothian Council to identify how the planning process could be better managed
for small business applicants.
Our membership survey, carried out in November 2004, showed that of the 1160
respondents, 30% had been in contact with their local planning department in the previous
12 months, whether applying for planning permission or taking an interest in an
application. Unsurprisingly the most common complaint was the time taken to get planning
permission.
The debate around planning reform is often polarised, with business interests portrayed as
large developers at odds with the community, however we have tried to demonstrate
throughout this debate that Scotland’s tens of thousands of small businesses are regular
users of the planning system and rely upon an efficient, easy to use, effective system to
help them start and grow their businesses.
The FSB is broadly supportive of most of the proposals in the Planning Bill – we believe
that the proposed legislative changes should enable a more responsive, fit for purpose
planning system. We acknowledge however that the detail of many aspects of the Bill will
be taken forward at a later stage in secondary legislation. But we are under no illusions
that these proposals alone will bring about the desired improvements – increased
involvement of communities will, for example, be very difficult and will require (as others
have noted) serious commitment from all involved.
Part 1- National Planning Framework
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a)

The FSB supports the development of a robust National Planning Framework
(NPF). The new NPF should have clearer links with existing strategic
documents, such as the Framework for Economic Development in Scotland.

b)

We note the general concern from some stakeholders (in response to the White
Paper) that projects will be approved ‘by the back door’ through inclusion in the
NPF however we welcome the commitment from the Scottish Executive that
there will be extensive consultation on the new framework and, in particular, the
commitment to publish a consultative draft of the framework.

c)

We believe that the procedures relating to parliamentary scrutiny of the NPF
require more detail. An obvious option is for some form of consideration by a
parliamentary committee, but 40 days does not seem adequate if the views of
external stakeholders are to be sought. We have argued that 40 days is barely
long enough for certain pieces of subordinate legislation to be effectively

scrutinised by Parliament, therefore it seems unlikely that this would be
sufficient time in which to consider such a key document.
Part 2 – Development Plans
a)

The FSB is generally supportive of the proposals relating to development plans.
We agree with the logic behind an up to date, plan-led system; however, we
have concerns about the need to balance increased certainty - which an
effective plan-led system should offer - against the need for flexibility if new
opportunities are not to be missed. Whilst the updating of development plans
every five years would represent significant progress it is still a long time in
terms of business development.

b)

The FSB supports the move towards a single tier of development plans
although we had been concerned that Strategic Development Plans (SDP)
would start to duplicate the Local Development Plans (LDP) and that the
existing problems of two types of plan would re-emerge. We therefore welcome
the provisions in the Bill which set out the parameters for SDPs and LDPs, as
well as requiring development plan schemes and action programmes. We
believe that it is important that planning authorities are realistic in approaching
development plans as a means of managing development, rather than directing
or manipulating it – this distinction should also be clear to the public.

c)

We welcome the duty placed on key agencies to engage in the development of
the SDP although there does not appear to be any detail at this stage on who
else should be consulted/engaged in the development of the SDP or LDP (apart
from key agencies an relevant planning authorities) although we assume that
this will be taken forward in guidance or secondary legislation.

Part 3 - Development Management
a)

The FSB welcomes the proposals to close the ‘mezzanine floor’ loophole.

b)

We support the principle of a hierarchy of developments so that the complexity
of certain types of application is reflected in planning processes, though we
believe further consultation on the definitions (or appropriateness of ‘cut off’
points) will be necessary. We remain concerned that ‘local’ developments could
be seen as less important or less of a priority for planning authorities.

c)

Whilst providing notification of initiation and completion of development does
place a new requirement on developers we believe that this is reasonable in
assisting the development of a more efficient enforcement regime.

d)

The FSB has consistently supported the adoption of standardised forms in local
authorities.

e)

We understand the need to tighten up procedures for retrospective planning
applications; however, we believe that it is still the case that there will be
genuine mistakes which will require retrospective planning permission and a
common sense approach should be adopted in these circumstances.

f)

Early and effective engagement with communities can often lead to the best
outcome for both developer and community and the FSB generally supports the
principle of pre-application consultations. We are concerned that whilst there
are suggestions as to which type of application would be subject to preapplication consultation, this has yet to be tightly defined. As we stated in our
response to the White Paper, the guidance on the nature of pre-application
consultation should recognise the scale and nature of the proposed
development and should not be overly-prescriptive. Hiring planning consultants
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to manage an extensive local consultation programme is simply not an option
for a small business.
g)

We support the measures in the Bill which aim to improve access to information
on planning applications.

h)

The FSB supports greater use of hearings. In determining how hearings should
take place we believe that it is important to consider the views of the local
business community (where they have made representations) as they could
add a different (and useful) dimension to hearings.

i)

Many planning authorities already operate effective schemes of delegation and
we are not aware of any particular difficulties with this approach, though again
there is a need for further consultation on the details of the proposed reviews of
delegated decisions. We welcome the proposals in the Bill but acknowledge the
importance of retaining accountability in the planning system through the
continued involvement of elected members.

j)

We support measures to improve transparency of section 75 agreements but
we maintain that such agreements should be used in an appropriate and
proportionate manner – the same is true of ‘good neighbour’ agreements.

Part 4 - Enforcement
a)

We have considered the potential for vindictive complaints against developers
and the potential for lost income should enforcement procedures be applied in
such circumstances, however on balance, we accept that the current
enforcement procedures are problematic and broadly support the measures in
the Bill.

b)

We particularly welcome the introduction of an enforcement charter. This
document should be based on the Enforcement Concordat (to which all Scottish
local authorities are signatories). Planning authorities should seize this
opportunity to take a fresh look at planning enforcement and consider the
findings of the Hampton Report which stresses key principles for effective
enforcement regimes e.g. visits based on risk assessment.

Part 5 – Trees
a)

The FSB notes the provisions in Part 5.

Part 6 - Correction of Errors
b)

The FSB notes the provisions in Part 6.

Part 7 – Assessment
c)

Notwithstanding the additional burdens which the new proposals will place on
planning authorities, we welcome the audit/monitoring of decision-making by
planning authorities.

Part 8 – Financial Provisions
d)
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The FSB remains concerned about lack of resources in planning departments –
particularly the lack of planners, however we note that this has been a constant
refrain from all those involved in discussions on modernising our planning
system and that discussions are ongoing between the Scottish Executive and
planning authorities on this matter.

e)

Whilst we note the potential for ‘major’ application fees to greatly increase in
return for timescale agreements, we are naturally concerned that fees for ‘local’
applications will also rapidly increase to cover increased costs by planning
departments. This would be disappointing since the Financial Memorandum
suggests that costs for dealing with ‘local’ applications may actually go down as
a result of greater efficiency. Although businesses will benefit from more
efficient decision-making and less delay, surely part of the reason for resolving
these problems was to assist economic growth? It therefore makes little sense
to place additional costs back on businesses. Fees should be cost recovery for
a service and not a disincentive to expand or invest. Lastly, it is worth
remembering that applicants increasingly have to provide costly additional
material to accompany a planning application – e.g. traffic assessments or
decontamination reports.

Part 9 – Business Improvement Districts
a)

While the FSB remains opposed to the general principle of BIDs we did
participate in the Scottish Executive’s working group which considered many of
the measures in the Bill. We are pleased that the Scottish Executive has
supported the group’s proposals including the provisions that a minimum level
of business interest in the proposals be established before proceeding to a full
ballot and that a turnout threshold be set at 25% of those entitled to vote. These
measures should ensure that a BID will only go ahead when there is genuine
business support for the proposal.
SCOTTISH CHAMBERS OF COMMERCE

About Scottish Chambers of Commerce
1.1 The Scottish Chambers of Commerce (SCC) is the umbrella organisation of the local
Chambers of Commerce. Its prime functions are to promote and protect the interests of
local Chambers and their member businesses throughout the length and breadth of
Scotland. It helps promote co-operation between the local Chambers in the provision of
services and represents the common interests of Chambers at a national and international
level.
1.2 Scottish Chambers policy is determined by a Council on which all Chambers have
equal representation, and is executed under their direction. Policy groups, formed from a
wide cross section of member Chambers, are used to develop policy initiatives. The
national body represents the interests of members to the Scottish, UK and European
Parliaments, opposition parties, the Scottish Executive and other Government officials,
Enterprise bodies, COSLA and other public bodies, and works with other private-sector
business support bodies in Scotland on areas of mutual interest.
1.3 Membership is open to any firm or company irrespective of size. Collectively,
Chambers in Scotland have an annual turnover of over £7.3 million and the current
membership ranges from the country’s largest companies to the smallest retail and
professional operations. The present membership ranked by market capitalisation includes
23 of the top 25 companies, and 38 of the top 50 companies in Scotland. Together
Scotland’s Chambers provide well over half the private-sector jobs in Scotland and provide
an unequalled geographical and sectoral representation throughout Scotland compared to
other organisations representing Scottish business.
2.

Background

2.1 Scottish Chambers of Commerce has made regular contributions to consultations on
the planning policy debate over recent years. Most recently, in 2004, SCC submitted
responses to the consultations on ‘Making Development Plans Better’ and ‘Rights of
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Appeal in Planning’, whilst in 2005 it lodged a response to the Scottish Executive Planning
White Paper ‘ Modernising the Planning System’. SCC welcomes the opportunity to
contribute its views on the resultant Planning etc. (Scotland) Bill.
2.2 The effectiveness of the Scotland’s current planning system remains a concern for
SCC’s members. In SCC’s most recent Quarterly Business Survey covering the fourth
quarter of 2005, one in four construction firms cited planning delays as an impediment to
the growth of their business.
3.

Scottish Chambers’ Position

3.1 Scottish Chambers of Commerce welcomes the recognition by the Scottish Executive
that Scotland’s planning system is in need of a major overhaul, and in addition welcomes
the extent to which the Scottish Executive have consulted with stakeholders on the future
of Scotland’s planning system over the past few years. The extent of the work carried out
by Jim Mackinnon of the Executive is particularly noted.
3.2 SCC views the published Planning etc. (Scotland) Bill as an opportunity for Scotland’s
planning system to take a major step forward in lowering the barriers to economic growth.
The Bill has been generally well received by members of the Chamber of Commerce
network.
3.3 SCC welcomes the decision of the Scottish Executive not to introduce a third party
right of appeal in planning in the Bill. The prospect of such a right was a cause of extreme
concern among businesses, with the potential effects on retail development being
particularly severe. Chamber members have expressed the view that a third party right of
appeal could have scared off major investors from Scotland, stopped economic
development in its tracks and would have had a serious impact on the creation of new
employment opportunities. The unpredictability of such a system and the potential for
vexatious appeals were particular worries for business.
3.4 In contrast, SCC welcomes the provisions within the Bill aimed at promoting a greater
level of community involvement at the early stages of the planning process. Business
recognises that communities have a key role to play in development issues and welcomes
the opportunity to engage effectively with local communities at the earliest possible stage
of the process. SCC believes that the timescales for such consultation ought to be
controlled effectively in order to ensure that this does not unreasonably extend the preapplication process.
3.5 SCC welcomes the National Planning Framework, and believes that this could have
the effect of giving Scotland an advantage over the rest of the United Kingdom in
determining developments of strategic economic importance. In order to achieve this
effectively, it may be that the Scottish Executive will require to increase the resources
available at their disposal to process such applications.
3.6 The need for a culture change in the administration of planning is recognised by
members of the Chamber of Commerce network. Many of the delays and inefficiencies
evident within the present planning process may not be directly due to the legislation itself,
and a change in the legislative framework may therefore not necessarily have the effect of
making the system operate more quickly and smoothly. A more consistent approach to
planning is necessary across local authority boundaries and it may be that additional
training will be necessary in order to achieve this. SCC believes that a change in the
planning culture will do more than anything else to make a difference to the planning
process.
3.7 The planning process is not the sole source of delays affecting developments in
Scotland, and an holistic view must also take into account the development restrictions
resulting from water and sewerage issues, the ability of the utility companies to service the
proposed development and the subsequent delays resultant from the building warrant
application process.
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3.8 SCC is comfortable with the reduction of planning permission from a five year limit to a
three year limit, provide that there remains a flexibility to apply for an extension to this limit,
as exists in the current legislation.
Summary
4.1 SCC broadly welcomes the Planning etc. (Scotland) Bill as a potentially significant step
forward in lowering barriers to economic growth in Scotland, but believes that culture
change will be necessary to deliver measurable results.
4.2 The involvement of communities at an early stage of the planning process is welcome.
4.3 Planning does not exist in isolation, and the effect which the actions of the utility
companies, roads authorities and building control departments must also be considered if
obstacles to development are to be tackled effectively.
THE SCOTTISH COUNCIL FOR DEVELOPMENT AND INDUSTRY
THE PLANNING ETC. (SCOTLAND) BILL
Introduction
1.
The Scottish Council for Development and Industry (SCDI) is an independent
economic development organisation that strengthens Scotland’s economy through the
formulation and promotion of innovative public policies to encourage sustainable economic
prosperity. Its members are drawn from businesses, local authorities, trades unions,
educational institutions and the voluntary sector.
2.
SCDI is grateful to the Committee’s for inviting it to provide evidence to its
consideration of the Planning etc. (Scotland) Bill. SCDI submitted a comprehensive
response to the Scottish Executive White Paper, “Modernising the Planning System”,
based on the results of a survey of relevant SCDI members, as well as providing views on
the consultations “Rights of Appeal in Planning” and “Making Development Plans Deliver”.
The Objectives of the Bill
3.
The aim of the Bill is to make the planning system both more efficient and fairer.
Developers and organisations seeking to promote sustainable development such as SCDI
have come to view the slow speed of decision-making and the inherent uncertainty about
the outcome of planning decisions as a major brake on development in the wider public
interest. At the same time individuals affected by planning decisions and organisations
which seek to promote the protection of the environment believe that the system takes too
little account of their concerns.
4.
The planning system is vital to the successful development of Scotland’s economy
and as the Scottish Executive’s top priority is promoting sustainable economic growth this
must be the foremost purpose of the planning system. SCDI is keen to see the planning
system modernised and made more responsive to the pace of global economic change.
Without modernisation of the system, our economy, and the businesses which operate
within it, will be at a disadvantage from much of the competition. There has been an
urgent need for the Scottish Executive to make the planning system a much greater
political priority and the Bill does address many of the major issues. The objectives of the
Planning etc. (Scotland) Bill are generally welcomed by SCDI.
The National Planning Framework
5.
The proposals to enhance the role and status of the National Planning Framework
(NPF) are welcomed by SCDI. It is envisaged that the NPF will allow developments of
national significance to be more efficiently progressed.
Such ‘fast-tracking’ has been
recommended by SCDI for a number of years. Hopefully by extending the role of the NPF
as the basis on which applications for national projects will be considered will help to
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overcome the considerable delays in implementing such projects which have occurred in
the past, causing cost overruns and damage to the economy.
6.
SCDI is pleased to see that the NPF will complement other national strategic
documents such as the Framework for Economic Development and Smart, Successful
Scotland. Other high level strategies with which it must interlink are the national transport
strategy drawn up by the Transport Agency, regional transport strategies and the national
Infrastructure Investment Plan.
7.
Nonetheless, SCDI recognises that these proposals will require the consultation
process for the construction of the NPF to be very inclusive and intensive. Success will
depend on how effectively communities directly affected by such proposals are engaged in
determining their precise locations and form. In its response to the White Paper,
Modernising the Planning System, SCDI stressed that the Scottish Executive develop
proposals for effective engagement of local communities in areas directly affected by NPF
proposals. In particular consideration should be given to:
x
Limiting the scope of developments treated as ‘national’ to a clearly defined
range which reflects a clear consensus of all stakeholders – there should be no
attempt to lift projects which are essentially of regional or local significance out of
the local planning system because they give rise to controversy
x
alternative locations for all national projects, and alternative ways of achieving
development objectives, must be tested robustly for their impact through the
strategic environmental assessments
x
the option of taking decisions without holding a public hearing or inquiry should
be taken rarely, if ever.
Development Plans
8.
SCDI welcomes the proposal to introduce Strategic Development Plans and Local
Development Plans with a statutory duty to update both forms of Plans every five years.
However, SCDI members have expressed doubts, given their experience of the present
situation and the resources required, that it will be possible to keep to the five year
timetable. It will also be necessary to state a deadline by which planning authorities will be
required to have updated their plans. For example, within two years of the introduction of
the Planning Act. The planning process should be viewed as a continuous procedure and
not something that should be considered in five yearly segments. To aid this process,
SCDI is pleased to see the Bill includes a requirement for a Development Plan Scheme to
be prepared which will act as a guide to the revision of plans.
9.
At the heart of the Bill’s proposals is that public involvement in influencing the
location and form of development should be built into the system long before the decision
is taken to approve a planning application. SCDI supports improvements in the
opportunity for members of the public to engage in the process and influence decisions
and before they are made by the planning authority through the preparation of a Main
Issues Report. The thrust of the Scottish Executive’s proposals in the Bill are therefore
welcomed as sensible alternatives to a damaging Third Party Right of Appeal.
10.
SCDI is pleased to see the Bill includes a duty on planning authorities to prepare
an Action Programme alongside each development plan which will act as a review of
progress of policies in the Development Plans and be published at least every two years.
This should enhance the delivery of developments and reduce the frustration that can
sometimes arise under the present system due to inefficiency and inertia.
Development Management
11.
SCDI welcomes, in general terms, the proposal to introduce a new Hierarchy for
Planning to deal with different types of development in different ways.
Pre-Application Consultation
12.
SCDI is supportive of pre-application discussion on major developments. This
should lead to a more efficient and informed decision making process with increased
transparency and consistency. It is important that pre-application discussions do not
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become “talking-shops” but are well structured to achieve productive outcomes. If
increased up-front consultation on proposed developments is to be properly undertaken it
will require to be resourced sufficiently. This will have to be addressed by the Scottish
Executive.
Pre-Determination Hearings
13.
SCDI feels that mandatory hearings before decisions are taken by planning
authorities would increase public confidence in the system. When conducted well,
hearings held by local authorities greatly improve transparency in decision taking.
Submissions by objectors can and do result in planning committees modifying the
recommendations of professional officers. SCDI, therefore, welcomes the statutory
requirements for pre-application consultation and for hearings into planning applications
that are significantly contrary to the development plan. It is felt that this is a necessary
change in the planning system that will further negate the requirement for any type of third
party right of appeal. However, SCDI has, in its response to the White Paper, Modernising
the Planning System, urged the Scottish Executive to survey best practice and offer
guidance to ensure that no delays in decision making are caused by the introduction of
mandatory hearings or pre-application consultation and that these are a genuine
improvement to the process.
Local Developments: schemes of delegation
14.
Local developments make up the majority of planning applications and it is
imperative that these are processed efficiently so that the whole planning system is not
clogged up. SCDI welcomes the proposals to extend delegation to officers consistently
across all authorities. This would bring all authorities in line with the best practice of the
best performing authorities.
15.
A key change proposed in the White Paper, Modernising the Planning System for
the consideration of local developments, combined with the extended delegation to
officers, was to move the first line of appeal from the Scottish Executive Inquiry Reporters’
Unit to panels of local elected members. While welcoming the principle that appeals on
local developments should generally be determined at a local level, there is some concern
regarding the proposal that appeals against decisions taken by local authority planning
officers should be determined by a local review body made up of locally elected members.
SCDI has recommended that either the review body should consist of independent
professionals or it should be a group of elected members from a neighbouring authority to
ensure independence, or a combination of both. It is noted that how this scheme would
operate will be set out in secondary legislation.
Good Neighbour Agreements
16.
In its response to the Planning White Paper, Modernising the Planning System,
SCDI stated that it did not agree that there was a need to introduce statutory Good
Neighbour Agreements. Existing powers and proposals included in the Bill for increased
community engagement in the planning process negate any need for statutory Good
Neighbour Agreements to be introduced.
Assessment of Planning Authority’s Performance or Decision Making
17.
The Scottish Executive in the White Paper recognised that its approach to
widening inclusion will require a culture change extending to all stakeholders: planning
professionals, national government and infrastructure authorities, the ‘man in the street,’
lobby groups and developers. SCDI recognises that the changes proposed will only
achieve the objective of greater confidence in the planning system if they are supported
actively by all stakeholders.
Financial Provisions
18.
SCDI believes that significant extra resources are required to ensure the planning
system works as efficiently and effectively as it should. This underlying pressure on the
planning system will be increased by a number of the changes proposed in the Bill
including the transfer of neighbour notification, maintaining up-to-date Development Plans,
and the introduction of processing agreements.
The introduction of Strategic
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Environmental Assessments will also require more resources. Although other changes will
reduce the burden on planning authorities, for example the changes proposed in the
appeal process, the simplification of procedures for drawing up Development Plans and
the possible extension of permitted development rights, it is unlikely that the savings will
outweigh, or even balance, the costs. This view is supported by the Financial
Memorandum accompanying the Bill that states in paragraph 267, “the reform proposals,
particularly when transitional costs are taken into account, seem likely in the early years to
generate more costs than savings.”
19.
Indeed, the White Paper admitted that the “modernisation agenda is substantial
and its introduction will place considerable strains on the planning system. The planning
service within local authorities and the Executive is currently under acute strain. Staff
shortages because of the difficulty in recruitment are endemic, as is a high level of
turnover as staff with experience move on, often to the private sector where levels of pay
tend to be higher.”
20.
There is a need for better training of local authority elected representatives so that
they have the skills and knowledge to deal better with complex strategic issues. In
addition, the system would clearly benefit from an improvement in the number, quality and
management skills of local authority planning staff. The funding made available through
the Planning Development Budget to support service delivery improvements is welcome in
helping to address this issue. However, such is the scale of the problem and given
budgetary constraints at local and central government level, it is difficult to envisage that a
sufficiently large increase in financial resources to address this issue will be available.
SCDI believes a more thorough examination of the resources provided to planning
authorities is required. This is not adequately addressed by the Bill.
21.
Furthermore, to meet the objectives of the Bill going forward will require additional
qualified planners, both to work in the industry and as an academic resource to analyse
and research the system. Increased effort is required to encourage people into planning
as a career and to provide resources for the training of planners. This will require support
for appropriate university departments.
SUBMISSION FROM THE SCOTTISH RETAIL CONSORTIUM
The Scottish Retail Consortium (SRC) was launched in April 1999 as a retail trade
association for the full range of retailers in Scotland, from the major high street retailers
and supermarkets to a number of trade associations representing smaller retailers. As a
sector, retailing in Scotland employs 261,000 people (one in ten of the workforce) in
26,500 outlets across Scotland, and in 2005 Scottish retail turnover was £20.6 billion.
The retail sector is key to the revitalisation and renewal of urban and rural communities
across Scotland. The SRC's members provide a vital community service, a focus for
physical regeneration, and sustained investment in people and places.
The SRC’s parent association is the British Retail Consortium (BRC) based in London and
Brussels.
The SRC welcomes the opportunity to comment on the general principles of the Planning
etc. (Scotland) Bill, and in this background paper will highlight:
1. The importance of retail to local communities and the value of creating a
framework that supports retail led regeneration.
2. The need for a well resourced, integrated planning infrastructure.
3. The importance of community Involvement.
4. Mechanisms for funding the new system.
5. The importance of greater speed, certainty and clarity within the new system.
6. The need to reduce the complexity of planning obligations.
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Retail and planning in Scotland
There are few business sectors as important to community life as retailing. Shops are
more than distribution points. Retailing is a vital local service, the mainstay of most town
centres and rural communities. Whether in our towns and cities or in the countryside,
retailers make an important contribution to the quality of people’s lives.
Most people regard a thriving, prosperous retail centre as a key ingredient for the success
of their community. The quality of retail provision can have an important bearing on the
perceptions of a town or region and can help to contribute to the international reputation of
Scotland as a premier destination in which to invest, work, visit and learn. Retailers
recognise that to attract customers to town centres there must be variety and quality on
offer on a high street, with a mix of businesses and an accessible, safe and enjoyable
shopping experience.
Planning is a critical business issue for all SRC members, whether large or small, and our
membership submits thousands of planning applications every year. These range in scale
from large multi-million pound supermarkets to signage changes for local high-street
stores. This gives us direct experience of the Planning system at every level and across
every region of Scotland and a key voice in the debate over what the purpose of the
planning system should be.
At its best, planning can add value to local communities by protecting and improving the
quality of life and enforcing standards, and it can provide certainty for business investment
decisions. It is also an expression of the economic and social priorities of the local
community. But persistent under-funding of planning departments within Local Authorities
and poor management mean that regeneration projects that offer major social and
economic benefits can take years to progress through the planning system because of
appeals, delays, and inquiries.
Future innovation, growth, and productivity in the retail sector are heavily reliant on
property development and redevelopment. Policies that make retail property investment
and development less viable, or the occupation of property more inflexible and expensive
for retailers will also have widespread economic and social implications.
Retail led regeneration
By helping to create new markets, providing a focus for physical regeneration and
implementing socially beneficial operating practices, the retail sector plays an increasingly
vital role in the regeneration of towns and cities across Scotland. Retail investment can
contribute to and support wider regeneration goals by providing a gateway into
employment, attracting additional investment to the community. It can also have a positive
impact in creating safer communities by bringing about a focus on crime reduction and
combating anti-social behaviour.
The retail sector is now leading the way in private sector investment into deprived
communities. The retail industry is not the only or most important investor in deprived
communities, but it can act as a potent, early catalyst in the regeneration process. Specific
regeneration and social inclusion benefits provided by retailers include:
x
access to goods and services;
x
contribution to strong and diverse local economies;
x
support of local regeneration plans;
x
built environment improvements;
x
gateway and adult returnee employment and training opportunities;
x
local and small business development through construction,
x
service and purchasing contracts;
x
anchoring of existing SME and local businesses through increased footfall;
x
crime reduction;
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x
x
x

job opportunities for socially excluded populations;
increased corporate social responsibility support to communities;
the attraction of additional investment to the community and possible effects for
health, dietary intake, and the development of social networks.

x
Resourcing and implementing an integrated, plan led system

Reform of the planning system is long overdue but the proposals as set out the in White
paper and detailed in the Planning etc. (Scotland) bill should help create the first-rate
planning system Scotland deserves. However for the reforms to work there needs to be
significant long-term investment in the planning infrastructure. Local Authorities are being
asked to do a lot more and the Scottish Executive must ensure they have the resources
they require. The success of new systems will be heavily dependent on the extent to which
Local Authorities have the resources to devote to their local development plans without
diluting their development control functions.
The SRC welcomes the inclusion of the National Planning Framework (NPF) within the Bill
and support the greater role for Scottish Ministers in preparing the framework, provided the
NPF does not become a prescriptive “national” blueprint but remains flexible enough to
take into account changing local conditions and economic needs. Devolved local decisionmaking is the key to encouraging greater public, and business, involvement in the planning
system. Developments with only a local impact should, wherever possible, be decided
locally, and not be subject to referrals or call-ins.
As currently drafted, there is no definition of a national development in the Bill and defining
what constitutes a “national” development is therefore a key challenge. We would support
the definition as stated in Modernising the Planning System (Scottish Executive 2005);
“Major transport, water and drainage, energy and waste infrastructure projects,
major areas of urban regeneration or expansion and large strategic business or
industrial investments may fall within this category of development”.
We recognise that some major retail developments, particularly large mixed-use
regeneration schemes may fall within this definition. In these cases we support the
definition of national development which is consistent with current approaches and
procedures, for example the 10,000 sq m limit for automatic referrals of retail
developments. Adopting the same figure as the threshold for defining major retail
developments would provide continuity and certainty to applicants, and other stakeholders.
The most important requirement for a plan-led system is that relevant and up-to-date plans
should exist and we support the intention to revise the three tiers of plan; National
Planning Framework, Strategic Development Plans, and Local Development Plans on a
regular basis. Regular reviews are desirable and a statutory requirement to update
development plans every 5 years seems realistic and beneficial. We support the proposal
for the four largest city regions to produce strategic development plans, with a single
development plan being produced by the other LPAs in the rest of Scotland. This approach
should reduce unnecessary plan preparation, improve transparency at a local level and
ensure greater public participation in the plan-making process.
The importance of community involvement
There has been wide-ranging discussions on how best to involve communities in the
planning system and the Scottish Executive is right to put the emphasis on community
involvement at the beginning of the plan-led process rather than trying to bolt this on at the
end through some form of right of appeal.
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However, despite the broad range of proposals discussed to date, there is still a large
body of opinion in Scotland which is dissatisfied with the proposals and which is still in
favour of a third party right of appeal.
The merits of the proposed modernisation of the planning system will of course be
scrutinised by the Scottish Parliament, but the SRC would be very concerned regarding
any last-minute change to the rights of appeal position. We believe this would
fundamentally unbalance the reform package and would be a grave disappointment to
those who share the Scottish Executive’s aim of growing Scotland’s economy.
The SRC believe the proposals set out in the Bill will ensure wide public participation by
front-loading community involvement in the planning process than a system of third party
rights. It is clear however, that this process will require additional investment by both
developers and planning authorities. Inadequate investment in this process and failure to
implement proper procedures has the potential to delay development and increase cost for
retail applicants.
Fees
A faster, simpler and fairer planning system is not possible without additional investment,
and an increase in resources for local planning authorities is essential to deliver this goal.
Consequently, retailers are prepared, in principle, to increase their contribution towards
meeting the costs of their applications, provided the additional cost is accompanied by a
tangible improvement in service quality.
The Office of the Deputy Prime (ODPM) announced similar plans last year to raise fees in
England to better reflect the cost of processing applications. Developers however, where
somewhat shocked to learn that from 1 April 2005 fees for a major development would rise
355% from £11,000 to £50,000 and up to £100,000 for large mixed-use schemes.
Retailers in Scotland are now also concerned that proposals to raise planning fees for
major applications may follow the English model and we seek assurances that additional
charges represent good value for money and applicants receive an improved service that
adequately reflects the additional cost.
The SRC supported proposals set out in the Planning White Paper to put in place
mechanisms to ensure applications are dealt with expeditiously. Ensuring that both
developer and planning authority agree on a realistic timetable for the planning application
should add certainty for both parties. We recognise that negotiating processing
agreements will require additional work by the planning authority and it is crucial that if this
mechanism is going to succeed additional funds need to be set aside for planning
departments.
Duration of permissions and consents
The retail sector supports measures in the Bill to provide greater speed, certainty and
clarity, but we are concerned that reducing the standard duration of planning consents will
have unintended adverse consequences.
We understand that this measure is designed to improve the timely implementation of
planning consents and to create an effective climate for development, but we have grave
reservations that it in fact will have the opposite effect. The rationale for reducing durations
ignores the actual causes of delay and fails to take into account the extra workload and
expense it will create for Local Authorities.
We are seriously concerned that a reduction to three years and the abolition of extensions
will in fact see applicants engaged in protracted and costly negotiations at the application
stage as they will need to seek longer permissions periods to provide insurance against
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delays exceeding the three-year duration period. That will necessarily increase the
workload of local planning authority officers by introducing longer and costlier negotiation
and application processes.
The proposals set out in the Bill will allow local planning authorities to prescribe a longer or
shorter period than the three-year period, but in practice local planning authorities
invariably follow the statutory model and are likely to impose the three-year limitation
rather than anything longer. This could make some regeneration or complex schemes that
require associated consents, complex finance, and brownfield decontamination unviable.
Planning Obligations
Retailers believe that the current system of planning obligations is overly complex, difficult
to agree and responsible for delaying the planning process. As a major user of the
planning system, retailers have often been frustrated by costly, lengthy delays created by
protracted negotiations. It is clear that the Executive has recognised industry’s concerns
and the proposals set out in the White Paper should go some way to delivering a more
transparent, predictable and accountable system of negotiated agreements.
Retailers recognise that planning obligations are necessary to mitigate the impact of
development. It is essential, however, that facilities and infrastructure needed to
accommodate the demands of new development are related in scale and kind to the
proposal. Planning obligations should be sought only with regard to physical works to be
undertaken to enable the planning permission to be implemented and there must be no
provision for a local planning authority to seek additional contributions.
Retailers are united in the view that planning permission should not be bought or sold. This
is not to say that local communities should not benefit from development; planning
obligations should be spent locally to ameliorate the impact of development. A significant
problem under the current system has been the erosion of the direct link between planning
obligations and the development in question. This has undermined communities’
confidence in the planning system, which is perceived to be inconsistent, unfair and
lacking in transparency.
For development to be acceptable to local communities, they must see the direct benefit
from planning gain. Resistance to development is likely to increase when planning gain is
spent elsewhere in the Local Authority area or on groups that are not seen as a priority. All
developer contributions should be of direct relevance to the site and contributions should
not be set aside by the Local Authorities for future use as this will add complexity and
inhibit transparency.
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SUPPLEMENTARY WRITTEN EVIDENCE FROM CBI SCOTLAND
Thank you for the opportunity to contribute oral evidence to the Committee last week as
part of its deliberations on the Planning etc (Scotland) Bill.
As outlined during the oral evidence session, CBI Scotland is supportive of the broad
thrust of the proposed legislation. We believe it could make an important contribution to
delivering a reformed planning system, one which makes decisions rapidly and which
actively promotes the commercial and public sector investment Scotland needs.
CBI Scotland remains implacably opposed to the introduction of Third Party Rights of
Appeal - it would be a backward step, would go against the very purpose of the Bill which
is to have community engagement at the start of the planning process, and would
seriously undermine promises about putting economic growth at the top of the public policy
agenda.
I trust this is in order and thank you again for the opportunity to contribute.
Yours sincerely,
David Lonsdale
Assistant Director
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Scottish Parliament

explanation in order to take the information to the
private sector.

Communities Committee

Allan Lundmark (Homes for Scotland): The
Scottish Executive should be commended on the
way in which it has engaged with stakeholders in
this process, from the early consultation period up
to the introduction of the bill. It has engaged fully
with Homes for Scotland, as a body that
represents the housebuilding industry, and it has
left us with the impression that everything that we
have been saying to it has been carefully
considered before proposals have been brought
forward. It has set a good example of the way in
which the public sector should engage with the
private sector.

Wednesday 1 March 2006
[THE CONVENER opened the meeting at 09:30]

Planning etc (Scotland) Bill:
Stage 1
The Convener (Karen Whitefield): Welcome to
the seventh meeting of the Communities
Committee in 2006. We have received apologies
from Tricia Marwick. Sandra White, who is the
substitute member for Tricia Marwick, might join
us today, but we are unsure about that.
The only item on the agenda today is stage 1 of
the Planning etc (Scotland) Bill. We will hear
evidence from two panels of witnesses. I welcome
the first panel of witnesses, who represent
building, development and architectural interests.
With us we have Michael Levack, the chief
executive of Scottish Building; Allan Lundmark, the
director of planning and communications in Homes
for Scotland; Colin Graham, the developments
manager for Miller Developments; Richard Slipper,
a partner in the Edinburgh office of GVA Grimley
LLP; and Hugh Crawford, the convener of the
environment, housing and town planning board of
the Royal Incorporation of Architects in Scotland.
I will start by asking a general question about
consultation. Do you believe that the Scottish
Executive has effectively engaged with people on
its planning proposals? Were you able to influence
those proposals in any way?
Michael Levack (Scottish Building): There
has undoubtedly been far-reaching consultation. I
think—having taken an interest in that and read
reports of the various meetings that have been
held—that the question is how that information
and the concerns and comments of the various
parties can be brought together to influence the
new planning system. We are perfectly satisfied
with our ability to provide comments and make
observations.
Richard Slipper (GVA Grimley LLP): The
Executive has issued a commendable number of
white papers and other preceding documents that,
from a planning consultancy point of view, are
easy to follow, well laid out and thorough. One of
the key comments would be that it has taken many
years to get to this point in relation to preconsultation. In the industry, there is a full
understanding of the issues and the chief planner
and his team have engaged in a good level of
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Hugh Crawford (Royal Incorporation of
Architects in Scotland): It has been especially
helpful to have had the opportunity to attend in
Victoria Quay seminars at which there is a handson approach and clear decisions are made after
debate.
The Convener: Do you believe that the bill will
allow for a change of culture with regard to
development, and ensure that the culture allows
appropriate
development
and
encourages
economic growth in Scotland?
Michael Levack: There is nothing in the
proposals that would be a barrier to cultural
change, but I do not think that, in themselves, the
proposals will bring about that cultural change. It is
difficult to change the culture in any industry or
group. A significant problem that we encounter the
length and breadth of the country when we speak
to local authorities is that they struggle to recruit
and retain planners, particularly in the more rural
areas. Authorities may also struggle to give
planners a clear career path in their organisations.
Stability is needed in order to implement cultural
change. It will probably take a long while for the
new system to bed in and to become second
nature to people. Much has to be done to assist
local authorities to recruit and train new planners.
The papers that I have read contain a note about
how to assist authorities to recruit and retain the
right people. Cultural change is a tricky objective.
Allan Lundmark: The bill will create an
opportunity for us. I suspect that all of us want
Parliament to enact the bill quickly, after which we
will move on to seeing how we make the planning
system operate.
If I had to summarise the current system, I would
characterise it as being a system that is obsessed
with regulating and controlling development. In
contrast, the bill suggests that we need to adopt a
system
that
encourages
and
facilitates
development and which exploits development
opportunities and ensures that their impacts are
properly mitigated, so that communities gain wider
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benefits. The challenge for the planning system is
in moving from a regime of regulation and control
to one of targeting and facilitating investment. That
is a challenge for the way in which the legislation
is used rather than for the legislation itself.
Richard Slipper: I will add a comment about
culture and development. In my submission, I
suggested that perhaps through the bill, and
certainly through further work by the committee
and through secondary legislation, closer
examination could be made of the good effect that
development can have on the economy, on
growing the population and on achieving a smart,
successful Scotland—on meeting the Parliament’s
overall aims. I do not say simply that all
development should be allowed, but that we
should consider more carefully a presumption that
good development is good for the economy, the
population and the country’s social development.
Linked to that is the suggestion that the aims of
the national planning framework, which I suspect
we will discuss, should have more bite over the
period to which the framework applies. What will
be its aims for population growth and its targets on
economic matters such as gross domestic
product? Such information might help people to
understand fully that the planning system is
intended to deliver development in an acceptable
form.
The culture will have to adjust to the point or
moment of decision in the process. Consultation
will be redoubled and greater effort will be
expended on it, but planning authorities will have
to be enthused, happy and proud about the
decisions that they make. The system is one not of
prevarication but of decisive action and progress.
The Convener: Several witnesses have
highlighted the need to change the culture of local
authority engagement. We will touch on that later
in our questions. As developers and stakeholders
in the planning process, are you under any
obligations to be part of the culture change? If so,
what obligations should be placed on you?
Hugh Crawford: Architects are fixated on or
obsessed with the quality of design and would like
design to be highlighted and given more
prominence in the creation of places. A
progression of documents has helped with that
aspiration.
The process encourages the profession to strive
for and create better design. We look to planning
professionals to help in that process and to be
aware of what can be achieved through design
and the creation of places that will be the heritage
of tomorrow.
Colin Graham (Miller Developments): As a
developer, I can give the committee the inside
track on the culture change that we are expected
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to deliver. It is important that developers be seen
to be part of the process; there is an obligation on
us to make our half of the system work. I have no
doubt that a number of developers have in the
past effectively played the system, so it is
incumbent on us to help to make the proposals in
the bill work.
I have seen culture change happening already.
Developers are now paying much more regard to
the development plan-led system and to the
concept of sustainability. I like to think that, going
forward, we will be able to work in partnership with
local authorities and the Scottish Executive to
make the planning system much more
transparent, efficient and successful in delivering
good development.
Allan Lundmark: We can look at the planning
system as a distortion in the market. The market
responds and adjusts to such distortions, which
condition the way in which the development
industry reacts. At the moment, the planning
system is probably characterised as being
confrontational and adversarial, and the market
responds to it in that way—that is the game that
must be embraced. If the bill suggests that a
different approach is required, the market will
respond to that. Colin Graham is right to say that
there is already evidence that that is happening.
The development industry is expected to deliver
the approach that he describes; we will do so.
I am less concerned about how the private
sector will respond to the bill because that will be
dictated by market forces, but I am concerned
about the way in which planning authorities will
respond. When we talk about culture change, we
need to ask questions about what we must do to
encourage and facilitate that. There is a sense that
part of the problem comes from a lack of political
commitment to encourage development. It is also
about a management approach. When we
consider the issue in those terms, we must ask
questions about the resourcing of the planning
system. It would not be difficult for someone to
persuade me that the current planning system is
underresourced—because it is underresourced, it
is underskilled, and because it is underskilled, it
lacks confidence. We must address that problem.
We must ensure that planning authorities have
the staff resources and, more important, the skills
that are required for them to take on the new
agenda. We must ensure that they have people
who understand development economics, who can
deal with project appraisals and design and who
understand construction and project management.
The new agenda is to give planning authorities
those resources and skills. If we do that, we will no
longer have a planning system that lacks
confidence, but a system that is better equipped to
negotiate with private developers and to address
their proposals.
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The Convener: As I said earlier, we will return
to the issue of resources. My final question is not
about resources. If we put that matter to one side
and accept for the moment that the resources will
be available—later we will explore with you
whether there are enough planners to deliver the
bill—will the proposals deliver a planning system
that is generally fit for purpose? Is the direction of
travel correct?
Michael Levack: The previous question was
about the obligation on developers. In my view,
they are obliged to provide clear, concise and
accurate information. Recently, a friend of mine
came to me for advice because he had received a
neighbourhood notification for a significant
development—a primary school. The information
that has been provided by the local authority in
question is, to be frank, very poor and misleading.
There are differences between the information that
the neighbours have received, the information that
is in the planning office and the information that is
in the local library. Although we are talking about
basic elevations and plans, there are inaccuracies
in them. As a construction professional, I
understand why the errors have come about, but a
member of the public would not.
Throughout the proposals, the Executive talks
about engaging with the public; words such as
“transparency” are used. However, the information
that is provided has to be issued in a way that
people who have no previous experience of
looking at plans can understand. There are many
ways to do that, such as the artistic impressions
and other means that are often employed to
describe larger developments. All of that will aid
stakeholders in making reasonable comments on
proposals.
The simple answer to the question is that in
putting forward proposals, developers have an
obligation to provide clear, concise and accurate
information. Hopefully, by doing so, they will gain
people’s trust. People very quickly lose trust in
developers who give out inaccurate information.
09:45
Richard Slipper: It is fair to say that my
evidence comes mainly from working on major
developments in urban areas. Mr Levack’s
comments are vital, particularly in terms of
smaller-scale developments.
If I may, I will return to your previous question,
convener. In addition to endorsing the points that
have been made on culture change, I want to
respond to the pointed question on whether
developers are changing their culture. Over the
past three or four years, I have handled some
major planning applications and that experience
allows me to say a firm “Yes.” The committee can
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be greatly confident that developers have,
certainly in the major cities of Scotland, increasing
abilities in urbanism, master planning, design,
transportation
and
environmental
impact
assessment. Over the past four years, the skills
base in Edinburgh and Glasgow—and further
afield in the other urban areas such as Aberdeen
and Dundee—has increased.
Increasingly, more resources are being put into
managing the process. The job for us as
consultants is to pass the messages of legislation
and guidance back to developers. We need to tell
them that developing will cost more—indeed, that
is already the case. Increasingly, developers are
prepared to put more into their developments.
They have arrived at their own definition of
sustainable development, which is a development
that has won its way through the hurdles of a
difficult
process
that
has
probity
and
thoroughness. In winning their way through,
developers win a prize and that gives them added
value in which they can invest.
Hopefully, they will move on to develop a higherquality development that will be awarded a
planning or design award, which also helps
developers with their long-term investment. In the
future, they will be able to prospect for
opportunities more intelligently and they will know
when and where it is worth spending their
resources on detailed public consultation, which
already costs a lot more than it did in the past.
In answer to your second question, convener,
the bill and the changes that it makes are fit for a
modern planning system. Many elements are fit for
purpose; indeed, many of them are already under
way. We now need to move the debate on to
address cultural change, supplementary guidance,
political thinking and local authority leadership.
Hugh Crawford: We have to avoid thinking that
we have risen to a particular plateau and that,
from that vantage point, we have a system that is
fit for purpose. The process is dynamic—I have
watched it progress over many years. We are now
at a particular point of review and improvement,
but we will carry on until other influences make it
necessary for us to appraise the system again.
The bill is as good as we will achieve at this point.
The aim of constantly trying to produce a system
that is fit for purpose is a worthy one.
Colin Graham: The best answer that I can give
to the question whether the bill will give us a
planning system that is fit for purpose is, “Probably
yes.” There are a number of provisions in the bill
that developers such as Miller welcome. My
concern is that we do not yet have enough detail
on some elements. Without them, it is difficult to
see whether the system will be workable on a dayto-day basis.
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Unfortunately, the question whether the bill will
deliver a system that is fit for purpose comes down
to resourcing. We can have the best system in the
world, but unless it is resourced properly—on both
sides of the equation—it is not worth having. I am
aware that we will move on to address resources
more fully later. At this point, I simply want to point
out that the resources that we as developers are
required to put into major schemes has risen
significantly in the past 10 years. The average
budget for a small major scheme, if I can put it that
way, is now between £250,000 and £350,000. We
are asked to provide impact assessments to do
with the environment, transportation, retail and
noise, which we are quite happy to do if it makes
our case stronger and more robust. However,
once we have prepared those reports, which are
technical and weighty, the resources on the other
side to assess them quickly and competently are
not necessarily there.
The Convener: I am sure that we shall return to
some of those issues.
Patrick Harvie (Glasgow) (Green): Somebody
mentioned the national planning framework—I
would like to ask some more questions about that.
Given that, under the new proposals, the national
planning framework may include specific
developments, what impact do the witnesses feel
the proposals will have on the development
industry in Scotland?
Richard Slipper: We have been able to see the
NPF in embryonic form since the first draft came
out two or three years ago. It was a helpful lead for
us to see an open statement of the Executive’s—
and, in the future, the Parliament’s—views on
development at national level. I think that a lot
more can be done in that document and that more
healthy debate could be had about it to select the
national projects that might be fast-tracked or
debated at the highest level. We must also weave
some targets into that document, and the statute
should also say how often that document would be
prepared. Simply saying that it should be done
from time to time is not good enough if the same
legislation says that development plans have to be
done every five years.
There is a timescale on the NPF and there is
certainly selection of projects, but I believe that
there can also be overall growth targets. That
would help the NPF to define what Scotland says
sustainable development is. It is not good enough
for the statute simply to say that the general aim
will be for sustainable development, because that
could be a world, European or British definition.
MSPs have the opportunity to debate what we are
going to decide sustainable development is for
Scotland over the next five years.
Patrick Harvie: Assuming that we can get a
definition, would you support applying it to the
NPF and not just to the local development plans?
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Richard Slipper: Yes, and I think that what is
said in the definition will cascade through the
strategic development plans and the local
development plans.
Patrick Harvie: Does anyone else want to
comment?
Allan Lundmark: One of the problems that we
constantly have to deal with is the lack of
infrastructure and community facilities to support
the developments that we are promoting. The
national planning framework provides an
opportunity to send powerful signals about the
geography of investment, where we should be
investing in our roads and transportation systems
and our water and sewerage systems, and where
there should be major investment in schools or
other community facilities. The framework adds
geography to investment proposals, and on the
back of that it sends clear signals to the
development industry about where public
investment will be given and will suggest that that
is where they should look to bring out their
development proposals. Equally, there are places
where it is less likely that developers will get
support for certain development proposals.
We look to the national planning framework to
be the tool for sending clear signals about
investment priorities and delivery. My view is that
testing the robustness of the framework is a matter
for politicians. I see the national planning
framework as being the settled will of the Scottish
Parliament in terms of public investment, and the
development industry’s job as being to get on and
deliver the supporting private investment.
Patrick Harvie: I would like to ask another
question, to expand on those issues. Other
members of the panel are welcome to comment.
Richard Slipper mentioned “healthy debate” and
Allan Lundmark mentioned “robustness” and “the
settled will of … Parliament”. The process, as it
seems to be laid out, is that there will be a
consultative draft, then the final draft will be laid
before Parliament and we will have 40 days to go
through whatever process we choose. Ministers
must then have regard to our views and will sign
off the framework. Given that we may be talking
about some major and potentially controversial
developments, and given that the thrust of the bill
is about trying to get people on board with ideas
early on, how can we improve the process of
signing off that document?
Colin Graham: The proposed 40-day period is
nowhere near long enough for Parliament to
assess the NPF fully. The development industry
would like certainty that once the NPF has been
finalised it will be delivered. That means front
loading as much of the consultation as possible.
We do not want to skimp on the consultation,
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discussion and assessment as the NPF is
prepared, only to find that we have problems
further down the line in delivering major schemes.
I would endorse as wide and as long a
consultation process as will be necessary to
ensure that what goes into the NPF is not delayed
when we get to the point of planning applications.
Michael Levack: My understanding is that the
intention is to publish the second NPF in 2008.
When I read the proposals, my concern was that it
is stated that there will be more emphasis on
implementation in the second NPF than in the first
one but, equally, there are notes regarding
extensive consultation. My concern would be how
we can accommodate both. The timescale may be
unrealistic to have the second NPF published on
time. I do not know whether it has already been
prepared as we speak, but bearing in mind some
of the tough decisions and consultation that will be
required, I would hope that it has been started.
Patrick Harvie: One would hope that somebody
is thinking about it at some level.
Several witnesses have suggested or, let us
say, have been open to the suggestion that many
people would want a more formal process than
just another Scottish Executive consultation—
some kind of examination in public, as is used for
spatial plans in other parts of the UK. Is that
something that the development industry would be
up for?
Richard Slipper: What is possibly important is
the preliminary and the peripheral discussion of
the document if it is in draft for many months
beforehand. We are all aware that many planning
applications end up being decided on in a 20minute planning committee meeting, which is often
healthy and well-informed debate because the
matter might have run for two years on its route to
that point. I am not as familiar with the
parliamentary process as committee members
are, but there may be scope for a much more
thorough pre-process as an NPF works its way to
the final parliamentary debate. In local
government, there is quite often a pre-briefing and
pre-discussion. It may be that this committee has
a function in that. An examination in public is
effectively what a robust parliamentary discussion
might give the NPF. I would probably be against
that kind of more inquisitorial formal forum for that
document.
Allan Lundmark: I have some difficulty with the
notion that Parliament should arrive at a
conclusion that should be subject to an inquiry
before—
Patrick Harvie: It could be the other way round.
Allan Lundmark: I would feel much more
comfortable about that. If the nature of the way in
which the Parliament considers, examines and
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takes evidence on the NPF leads it down a similar
path to an EIP, then fine. I am extremely nervous
about trying to give advice on the relationship
between Parliament and the Executive in respect
of how the NPF is dealt with. We expect the
process to be transparent and rigorous, because
we expect the NPF to send clear messages and to
provide the certainty that Colin Graham was
talking about.
The other issue in determining what process
Parliament goes through is to ensure that the NPF
is delivered on time and does not suffer from the
problems that we have suffered from with
development plans in the past, in which they are
constantly under review and we never get closure.
There is a challenge to get the NPF set-up settled
and published and for the rest of the development
plan system to follow it. It should not go into a
system that does not have a recognisable closure
date and it should be up to date and relevant.
Hugh Crawford: It is always helpful to see the
big picture. I see the big picture as being the NPF,
within which we should not find a break between
the development plan system and what might
suddenly happen in European legislation. It is also
important that we define and flag up our priorities,
particularly on issues such as sustainability.
I have a difficulty with the idea that the best way
to explore and draw out the national topics is
through a public examination. A good consultation
process can take place with the main sectoral
interests, some of which are represented today. A
consultation process or even a seminar can draw
out the issues, interests and concerns. A public
examination would highlight certain major topics
and would become such an unwieldy process that
one would never be sure what had been distilled
out of it. Normal consultation is helpful—it should
be brisk, but not so brisk that organisations have
no time to respond.
I sit on the steering group for the review of the
Town and Country Planning (General Permitted
Development) (Scotland) Order 1992, for which
we are working to a brisk programme. I hope that,
as we go through the consultation process, we are
getting all the comment that we should be getting.
However, because of the rigorous programme, we
cannot hang about—we just have to get on and do
it.
10:00
Colin Graham: I differ from some of my
colleagues in that I would welcome an
examination of the spatial elements of the NPF in
advance of its adoption by the Parliament and
ministers. I do not want the NPF to set out certain
investment priorities only to find out, further down
the line, as the planning process goes forward and
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we get into the detail of the infrastructure projects,
that the priorities are not acceptable or deliverable.
We should sort out as much of the detail at the
front end to avoid uncertainty at the back end.
Patrick Harvie: That is useful. I will roll together
a few final questions so that we can move on. Do
any of the witnesses have further views on the
type of developments that ought to be specified as
national in the NPF? What is the development
industry’s role in delivering and implementing the
NPF? Do you have any views on the role of
agencies such as Scottish Water in delivering the
content of the NPF?
Michael Levack: I will avoid the final question,
otherwise we might be here for some time.
Patrick Harvie: How disappointing.
Michael Levack: As a non-planner, I have a
problem with trying to understand the categories.
Some developments will be viewed as being of
national importance, but clearly any development
will affect first and foremost local people and
businesses. There is no clear definition of the term
“national importance”. The Executive talks about
transport projects, and I can see that if the M8 did
not exist or needed to be upgraded, such a
development could be of national importance.
However, it would affect many communities.
Therefore, I am still struggling to understand the
classification “national development”.
Allan Lundmark: The NPF should be about
how the Scottish Executive sees Scotland’s
geography developing and, I expect, will send
clear messages about where the Scottish
Executive will put the infrastructure investment
that it controls. Public bodies should be required to
deliver against the geography of the national
planning framework. The private sector’s task is to
use that to produce its development proposals. I
envisage that the NPF will lay out the public sector
investment priorities, or those elements of
infrastructure that will be heavily influenced by
public sector expenditure.
Richard
Slipper:
On
categories
of
development, it is likely that road, rail and bridge
infrastructure, airports and major rail stations will
be the national priorities. A discussion is already
taking place, in relation to the key transport hubs,
about
transport-related
higher
density
development areas. That could be a very helpful
national lead.
Another
category
is
natural
resource
exploitation—the committee will hear later about
renewables. Another topic heading would be
significant geographical shifts in the emphasis of
development. City regions are the basis of the new
strategic development plans. The national
planning framework might give an initial steer on
the challenge for city regions to plan their growth
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and that might link in to green-belt reviews. It
might be relevant to national planning to mention
the capital city’s growth if there is to be a
significant shift in or review of its development
pattern and also to mention development in
Glasgow and perhaps the other cities.
I do not want to pick on individual consultees,
but some of them are very important for the
provision of water or other infrastructure. The
debate is already running—raging even—perhaps
not with them and possibly against them, but my
reading of the situation is that the issue has been
flagged sufficiently. Further action is required. The
legislation and supplementary guidance must
make consultees commit themselves to what they
can provide in a geographical area by a given
date. If such action is not enough, the Executive
and Parliament will hear about that from local
communities or development interests and
perhaps more resources will have to be
committed. Prevarication, lack of certainty and
long delays in infrastructure development are
hopeless in meeting the planning system’s aim of
delivering development.
Hugh Crawford: The national planning
framework provides an opportunity to examine the
overall economy of Scotland. It is not a big
country, but nevertheless there are some great
peaks and troughs. The national planning
framework offers an opportunity to get support and
infrastructure into economically deprived areas.
That is one of the great benefits of having a
national strategy.
Michael Levack: May I quickly return to my
earlier point?
The Convener: Provided that you have an
additional point.
Michael Levack: Yes. The document suggests
that a second national planning framework will be
published in 2008, but nobody seems clear about
whether work on it has commenced. I wonder
whether a specific comment could be made in the
document that is due for publication in 2008 about
issues of national importance such as a further
crossing on the Forth—it will perhaps be a little
soon to make a specific comment.
Patrick Harvie: You can trust us to put that
point to the minister.
Cathie Craigie (Cumbernauld and Kilsyth)
(Lab): I will move on to development plans. I thank
the panel members for their written submissions,
which will be very useful to the committee. What
impact might the development plan proposals in
the bill have on developments in Scotland?
Richard Slipper: Our consultancy’s response to
that is short and sweet: we welcome the
proposals. We are involved across the border.
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morass—shall I say—of different
elsewhere, the public and even
in England and Wales have great
in understanding what is being

We welcome the naming of SDPs and local
development plans, as they feature the word
“development”. The updating of the plans every
five years is also welcome, but we suggest that
the legislation could add a bit more bite. What if a
plan is just over five years old? What will the
legislation require to be done if a plan is not
updated? Will the Scottish Executive mobilise a
special preparation force, using consultants or its
own in-house resources? Will there be resource
penalties for the local authority? Could there be
ring-fenced moneys that come straight from the
Executive for the purpose of plan preparation,
which would have to be refunded if they are not
used effectively? Forgive me for asking questions
in response to a question. My message is that
there is much in the bill to recommend it, but we
should get on with it. We should move forward
with the legislation but redouble the efforts on the
support mechanisms and have a better debate
about how to sharpen production of the
documents.
Colin Graham: You would perhaps expect me
to say that developers would quite enjoy a system
in which development plans were not kept up to
date, as that would give us a greater chance of
doing developments that are contrary to the plans.
However, we come back to the point about
certainty and investment. We welcome the
proposal to have a development plan system that
is kept up to date, is regularly reviewed and is
consistent across Scotland. One can see an ongoing change in how developers are approaching
major sites. There is a greater focus on
development plans than there has ever been
because, across Scotland, development plans are
more up to date than they have ever been.
The simplification of the system is welcomed, as
is the removal of large sections of detailed policy
into supplementary planning guidance. Anything
that makes things simpler for us developers to
understand is always gratefully received.
There is a great need to keep the plans up to
date and to review them regularly. From our
perspective, the five-year review period for local
development plans is perhaps too long given the
way in which the economy changes. A three-year
review period might be more suitable, although I
do not know whether that would be deliverable in
practice. However, we would welcome the
introduction of stricter penalties for local
authorities that do not keep the plans up to date.
Hugh Crawford: I am concerned about the gulf
between the development plan system and the
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aspirations in the bill, given the number of plans
that are well out of date. There will need to be a
tremendous change in the level of resources if we
are to be able to achieve those aspirations.
It will be quite difficult to keep the plans up to
date. Reviewing them every three years would be
a tremendous challenge. Doing so every five years
would be ideal but, unless there is a substantial
increase in the resources that are available, I do
not see how local authorities will achieve that. In
the notes that I have submitted, I express
scepticism but do not suggest that the aspiration is
not achievable.
Allan Lundmark: If you talk to some of my
senior colleagues in the industry who remember
the introduction of the plan-led system, they will
tell you that, when they supported that, they never
considered the concept of plans being out of date.
If you have a plan-led system, it is fundamentally
important that plans be kept up to date. The
committee needs to ask whether the proposals will
encourage authorities to keep them up to date. In
our written submission, we say that the wording of
the bill could be tightened up in that regard. We
have presented a worst-case scenario in which,
under the current wording, some plans might not
be produced until 2011. That would hardly seem to
be a smart, successful system for producing up-todate plans.
Some of the wording that we have suggested in
relation to action plans might be incorporated into
the requirements on the preparation of
development plans. It is not sufficient for the bill to
say that development plans will be reviewed every
five years—people could start a review process
and never finish it. The plan needs to be reviewed,
updated and published every five years.
We need to consider the incentives. We have
spoken about sanctions but there could also be
incentives to keep the plans up to date. We have
suggested that, if a plan is out of date, there
should be a presumption in favour of planning
permission—deemed consent, in other words. I
rather suspect that the threat of that might be
sufficient to make planning authorities ensure that
their plans are not out of date. We would welcome
that, although I would expect that such a sanction
would never be used.
We have drawn attention to the use of
supplementary planning guidance. We welcome
streamlined plans and supplementary planning
guidance. It is important that such guidance is in
place to provide additional assistance in relation to
a policy matter that is already driven into the local
plan. That will give developers and the community
confidence in the planning system. They should be
aware of what the plan is about and when it is
being altered.
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In our view, it would be entirely inappropriate to
use supplementary planning guidance to alter the
local plan or to deal with a matter that is not
covered in the local plan. The main reason for that
is that the system that will be put in place to
approve supplementary planning guidance is
nowhere near as rigorous as the system for
approving a development plan. A local community
that had engaged in the development plan process
could discover that a major piece of policy—of
which it was not aware—had been driven into the
system by another process.
In our written submission we suggest that, if the
Executive opts for a system of supplementary
planning guidance, the system for testing that
guidance will need to be every bit as rigorous as
the system for testing the development plan.
Under the proposals in the bill, that is not the case.
The committee must satisfy itself on that point. If
that is a legitimate use of supplementary planning
guidance, will it be tested to such an extent that
not only developers but the communities that will
be affected will have confidence that they have
had an opportunity to influence it?
10:15
Cathie Craigie: I am sure that the committee
will pursue those points. I take it that there is
general support for the bill’s proposals on
development plans. In your written submissions
and in your evidence this morning, you suggest
that there should be penalties if the local authority
does not achieve the goal of keeping the plan up
to date every five years. Do you have any
suggestions about what those penalties should
be? Should they be included in the bill?
Colin Graham: As my colleague Allan
Lundmark suggested, the threat of having deemed
planning permission granted for developments
when the development plan is out of date would
be welcomed by the development industry,
although I question whether that is tenable on a
day-to-day basis. If local authorities are to pay
attention to the need to review development plans
regularly, a robust system of penalties must be in
place. If there are financial penalties or if a local or
strategic development plan team is imposed on
the local authority, I would have no issue with that.
Cathie Craigie: Deemed consent is not
something that I want to support or encourage. I
am looking for other suggestions, if you have any.
The matter has been raised with me before.
Hugh Crawford: If a development plan was not
going to be updated within a few months as part of
its five-year review, a hearing could be established
to determine what needed to be done and how
long that would take. That mechanism could be
used to bottom out the reasons why the plan was
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not being updated. The matter could be flagged
up, say, two or three months before the due date
and measures could be put in place so that the
resources were seen to be in place to achieve the
target.
Richard Slipper: I reiterate what I said earlier.
First, if it were stated in statute that the plans had
to be prepared, that would perhaps be stronger. I
am not giving legal evidence, but that might mean
that groups that were concerned that not enough
energy was going into the preparation of a plan
could take action under the bill and state that the
planning authority had abdicated its responsibility.
Incidentally, that might connect onwards to
consultees who had not assisted in the process of
the plan.
I hesitate to say that the answer is legal
challenge but, in planning, non-performance and
errors in process are often challenged by law. That
is expensive and could be embarrassing for
authorities. I mentioned before that there may be a
time-bound focus on the preparation based on
moneys received for that particular task and their
refund back from the authority. Again, if there has
been underperformance, that is an awkward issue
for local authorities to discuss at their cabinet
level. A strategic development plan team could
mobilise further resources to assist local
authorities and speed up the preparation of plans.
That said, it is important to be realistic about
whether a plan will ever appear to be fully up to
date. The issues are more to do with ensuring that
the process, the activities of the people who are
involved and the monitoring, discussions, debates
and onward consultations are up to date. People
in our industry are familiar with business plans and
development appraisals. The words of those plans
and appraisals on paper are probably never
completely up to date, but activities in pursuance
of a plan’s objectives should be up to date,
perhaps as a result of weekly or monthly reviews.
Moving towards a culture in which development
plan teams in local authorities review and react to
changes in the development industry more rapidly
is not a matter for statute, but it is certainly a bestpractice matter and a matter for circular guidance.
Cathie Craigie: I want to move on. It is
important to ensure that the infrastructure exists to
allow plans’ objectives to be met. Would placing a
statutory duty on key agencies to engage in the
whole development plan process be of benefit?
Colin Graham: Absolutely. There is absolutely
no doubt that those bodies must be involved in the
process and that they must be made to deliver so
that the private sector can deliver its side of the
bargain. Everyone round the table is probably
aware that there are significant problems in the
system at the moment. Proposals in development
plans cannot be delivered because of the lack of
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infrastructure, over which bodies other than the
local authorities and developers have control. We
would heartily welcome a statutory duty on those
bodies to co-operate and deliver in the process.
Allan Lundmark: I support what has been said.
There is little point in having development
proposals in development plans if infrastructure
providers say at a later date, “We can’t deliver the
investment.” Providers must be involved when the
plan is being put together.
Richard Slipper: I agree. The specific naming
of important agencies and saying what level of
performance is expected of them in the process
are to be welcomed.
The Convener: Mr Harvie, do you have a
question on sustainable development?
Patrick Harvie: We have probably covered the
issues that I wanted to raise.
Scott Barrie (Dunfermline West) (Lab): I want
to turn briefly to the hierarchy of developments
that the bill proposes. I was interested in Mr
Graham’s response to a question that the
convener asked at the start of the meeting. He
said that some developers have “played” the
current system. I wonder whether developers will
be tempted to play the proposed system and
adapt the size of their development to benefit from
what they think are the most favourable conditions
under the hierarchy of developments.
Colin Graham: The harsh reality is that people
will try to play any system, but that is not a
sustainable approach for developers with longterm strategies. If people regularly try to play a
system, they will be seen to be doing so and the
local authorities will pick up on that or the
legislation will be amended accordingly to stop
them doing so. A process of trial and error is
involved. Limits must be set throughout the
country when things such as affordable housing
thresholds are being considered—we cannot get
away from that—and people will always try to
manipulate systems to fall above or below limits,
depending on their aims. I do not see an easy way
round that. We must proceed, monitor and, if
necessary, review the legislation accordingly.
Allan Lundmark: When the bill was published,
we were concerned that it did not define major
housing developments. We welcomed the
clarification that the chief planner provided when
he appeared before the committee—it was
suggested that a major development would
perhaps be defined as consisting of 300
residential units. We have examined the
suggestion and believe that the definition is
probably right.
As for how a developer might respond to that, I
tend towards the view that, if one of my member
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companies had a development that was marginally
under the size limit, it would try to increase its size
to get it over the limit. Making it a major
development would get the company a processing
agreement and would provide certainty about how
things would progress through the planning
system. I would not envisage people trying to
avoid
developments
becoming
major
developments. If a development was right on the
margin, there would be advantages in arguing for
a proposal to be considered as a major
development, as that would provide a measure of
certainty with regard to timescales. That might be
manipulating, but it is not necessarily manipulating
a project for wrong or negative reasons.
Richard Slipper: I agree with that. The right
way to view the hierarchy is to see a major
development as a development of major
importance to an urban area. It is a development
that would be a major focus of attention for the
council’s resources. It would probably be a major
commitment for the developer’s purse.
On the requirement for fees to be adjusted, a
number of my developer clients are saying that, if
they knew that that would guarantee a different,
faster tracked and better resourced process, they
would be happy for a development to be a major
development. If developers are playing the
system, engaging in public consultation at the first
post and putting a huge amount of resource into
good consultation to get a good result, they will get
an allocation and a plan. If they get their allocation
and plan, it should be smooth riding after that to
get permission approved.
My view is that the process of approving the
permission aims to improve the scheme, so that
the design outcome, the master plan, the quality of
the development and its sustainability credentials
can win through. Playing the system should mean
winning the prize of having an award-winning
development that is applauded by all. That starts
right at the beginning, from engaging the first
party—the public—and the developer respecting
that interchange. The developer then takes from
that the winning schemes that have come through
the system.
Hugh Crawford: If broad thresholds were
established for what would or would not be a
major development and, within that, the council,
for example, could interpret that to mean that
although a development might be regarded as a
major development for a number of given reasons,
it still fell below the threshold, that would allow a
measure of flexibility.
Patrick Harvie: I think that the flexibility that is
on offer at the moment is in the hands of ministers.
Allan Lundmark was saying that some developers
might choose to squeeze in a few extra units so
that a project would be treated as a major
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development. Is that not a case for saying that we
should not have a single, absolutist, quantitative
threshold? Given the importance, impact and
complexity of some developments, which Mr
Slipper was talking about, and the amount of time
that a local authority will have to spend, should we
not be considering a more subjective threshold,
rather than simply using a number?
Michael Levack: The only problem with that is
that it makes for even less consistency across
Scotland in local authorities’ ability to form
effective opinions about whether or not a
development is a major development.
Patrick Harvie: But is consistency across
Scotland the most important factor? Should not
each development be treated on its own terms?
Michael Levack: It is perhaps not the most
important factor, but it is important to have a
degree of consistency. The hierarchy is sensible.
Over time, it will probably become absolutely clear
what will fall into each category.
Patrick Harvie: Is a single, numerical threshold
the only way to achieve some consistency?
Michael Levack: No, but it does allow for some
clarity.
Richard Slipper: This discussion will inevitably
link back to that on the levying of fees on
developments, which then links back to the
resources that are committed to the processing of
developments. Major developments might only
ever occur in the major urban areas, where a
higher quantitative threshold will be reached. That
is not to say that another development in a smaller
town will not be of such significance that the
director of planning will suggest that a preapplication processing agreement and a special
form of pre-application consultation are relevant.
There has to be discretion. In all the studies of
national relevance that we have done, we have
had to respect the fact that there are not only
major urban issues but equally important rural
town issues. They are never of the same size, but
they could be of great relative importance locally.
10:30
Colin Graham: There is perhaps a halfway
house. I give the example of the way in which the
Environmental Impact Assessment (Scotland)
Regulations 1999 work. Schedule 1 to the
regulations lists projects that, without question,
require environmental impact assessment.
Schedule 2 lists developments for which an
assessment is discretionary. It combines certain
numerical thresholds, such as sites of 5 acres, for
example—I cannot remember the exact figures—
certain uses and a catch-all that covers any
developments that are likely to introduce
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significant change into an area. Perhaps that
indicates a way of giving the development industry
some certainty about whether a project is likely to
be considered as a major development.
Allan Lundmark: The main driver for this
aspect of the bill is how resources are deployed in
planning departments. It is about ensuring that
they are deployed most effectively and not
squandered on matters that are fairly
straightforward to deal with.
When we put thresholds into any system, they
distort the system’s operation and it is difficult to
be precise. I suggested to Mr Barrie that, if I had a
development of 290 houses, I might try to get it up
to 300. Another approach might be to agree in a
discussion with the planning authority that the
proposal for 290 houses was sensitive to the point
that it would benefit from a major application
processing agreement. If we knew that we could
have that discussion and that the planning
authority might agree that such a development
should be treated as being above the threshold
because that provides a more effective way of
dealing with the application, the development
industry would not resist that. If we know up front
what is required of us, that is what we will do.
I endorse Richard Slipper’s earlier point about
developers now being expected to do certain
things in relation to community engagement and to
mitigate the impact of developments on the
community—as opposed to following only the
planning authority’s determination of mitigation—to
make their planning applications more robust. That
sends clear signals to developers. If the system
said up front to the developer that there was a way
of processing an application more effectively and
with greater certainty, most developers would take
part in those discussions and come to such an
agreement.
Mr John Home Robertson (East Lothian)
(Lab):
You
have
already
touched
on
supplementary guidance. Proposed new section
22 of the Town and Country Planning (Scotland)
Act 1997 provides for strategic development
planning authorities to issue supplementary
guidance on the implementation of strategic
development plans and for local authorities to
issue
supplementary
guidance
on
local
development plans. Homes for Scotland has
expressed anxiety that that section could provide
an inappropriate mechanism for extending or
amending local development plans. Why would it
be inappropriate? Surely elected local authorities
should be free to react to circumstances that might
arise in their areas, subject to appropriate scrutiny
and accountability. Do you not accept that?
Allan Lundmark: It might be more appropriate
to deal with new policy areas and new policy
issues as alterations to the development plan
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rather than through supplementary planning
guidance. It is important—not only to us, but to the
community, which will experience the impact—that
such policy initiatives are subjected to the same
level of scrutiny and testing as are alterations to
the development plan. It would not be appropriate
to use a less rigorous mechanism.
It is entirely appropriate to use supplementary
planning guidance to give further guidance on a
matter that has already been driven into the
development plan, because the main policy issues
will already have been established and tested. The
supplementary guidance simply guides the
applicant for planning permission and the
community in responding to the proposal. The
point is that the process must be rigorous. We
would have no reservations if the committee was
minded to amend the proposals on supplementary
planning guidance to ensure that if it deals with
matters that are not covered in the development
plan, it is subjected to the same tests to which the
plan itself is subjected.
Mr Home Robertson: This seems to be a case
of sledgehammers and nuts. It might well be
perfectly appropriate to provide supplementary
planning guidance in certain situations. For
example, one bee in my bonnet is the fact that
some big developers—mentioning no names—are
building houses in every town in the UK using
identical off-the-shelf designs. Some people might
say that the situation has depressing parallels with
the identical blocks of flats that can be seen all
over eastern Europe and the former Soviet
empire. Is there not a strong case for giving local
planning authorities the power to issue
supplementary guidance to ensure that local
materials and styles are reflected in developments
in their local areas?
Allan Lundmark: The planning authority in your
area is doing precisely that by, for example,
consulting on supplementary planning guidance
for home zone design. That is entirely appropriate,
because the development plan already contains
statements on design, and this is merely further
guidance about what is required of developers.
Mr Home Robertson: So that is fine.
Allan Lundmark: Absolutely. I have no difficulty
with that. After all, the approach to design has
already been driven into the development plan and
tested. The proposed process is out for
consultation and will be perfectly legitimate, as
long as the planning authority takes into account
all the suggestions that are made and publishes its
reasons for either accepting or rejecting them.
Problems arise when supplementary planning
guidance is used to deal with a matter that is not
covered in the development plan. For example, in
most pressured housing areas in Scotland, one of
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the most sensitive issues is the provision of
affordable housing. In fact, it is so important that
the development plan should make the policy
position clear, and supplementary planning
guidance should assist in the policy’s delivery.
However, in certain cases, the policy has been
driven in by supplementary planning guidance,
and few people have been involved in making the
policy position more robust. We need to consider
the level of testing that is carried out. Driving an
affordable housing policy into the development
plan makes the policy more rigorous than simply
setting it out in supplementary planning guidance.
Such an approach gives certainty not only to the
industry but to the community, as it engages
people in the process.
Mr Home Robertson: I have a notion that you
are protesting too much. In the major example that
you cited, a need for affordable housing might be
identified, but developers might find a way of
sidestepping the planning authority’s intention in
that respect. In such a situation, is it not perfectly
legitimate for the local planning authority to
supplement guidance and the local plan to deliver
an objective that everyone agrees on?
Allan Lundmark: All I can do is point you to
known examples. The City of Edinburgh Council
delivered its supplementary planning guidance on
affordable housing by driving in an alteration to the
north-east Edinburgh local plan, which was then
tested at a public inquiry. As a result, its policy
position is far more robust than that of authorities
that have simply relied on stand-alone
supplementary planning guidance that has not
been tested, and the housebuilding industry is far
more comfortable with it. After all, relying on
supplementary planning guidance alone raises
questions about the robustness of the policy when
applied to planning applications. Because such
guidance has not been tested and is not robust,
developers are more likely to seek to appeal
decisions, as they cannot be certain of the extent
to which the guidance was driven by evidencebased policy.
Richard Slipper: A broader view is that different
kinds of supplementary planning guidance exist.
The first kind is area SPG, which concerns
geographic areas that need to be moved on
beyond local plans. I fully endorse the continued
use of area SPG, because it is more agile, more
thorough and better partnered. A typology in the
Executive document “Designing Places—A Policy
Statement for Scotland” suggests that that can be
achieved through frameworks, briefs, master plans
and design guides. We are keen to engage with
the Executive’s Development Department to
develop that discussion. We have had successes
in major urban areas in taking forward
supplementary policy to implement development.
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The second kind of guidance is topic SPG,
which we are discussing. It involves topics that
marble development plan areas. Supporting
circular guidance makes it clear that it should
supplement, not supplant, overall policy. Mr
Lundmark was right: if there is too much
patchwork stealth policy by SPG in the future,
following the bill’s enactment objectors and
respondents will start to say that it might not be
lawful and that the development plan should deal
with the main prevailing topics. It might be clear in
the future that devoting energy to keeping the
development plan process going is the right route
to achieve up-to-date plans. If major citywide or
area-wide policies are being debated in making
supplementary policy, it is time to update the
development plan—an authority need not wait for
the five-year anniversary. A topic in a plan might
need to be amended after two years. That would
allow it to be examined properly and tested
robustly.

each make different regulations on procedures,
consultation and other matters that should be
nationally guided or should be in development
plans, as has been said. Is that proposal for the
planning system confusing?

The Convener: I am conscious that our
witnesses have been with us for more than an
hour and that we have several subjects still to
cover, so I would be grateful if committee
members kept their questions short and if panel
members kept their answers as succinct as
possible, without missing out anything that they
want to impart to us.

10:45
Mary Scanlon: So you do not agree with the
Scottish Renewables Forum that supplementary
planning guidance could act against national
planning policy guidelines.

Mary Scanlon (Highlands and Islands) (Con):
I notice that Homes for Scotland is very much
against supplementary planning guidance, but that
architects say it is very helpful. The submission
from one of our witnesses later this morning—the
Scottish Renewables Forum—says:

Colin Graham: The easy way to deal with that
situation is for the legislation to say that any SPG
must adhere to national planning guidance. Many
authorities have adopted that principle.

“supplementary planning guidance could be actively used
by local authorities to act against provisions and policies of
national planning policy guidance.”

The submissions show quite a variation in views.
I will not ask you to repeat anything that you said
to John Home Robertson, but do you agree with
the Scottish Renewables Forum that SPG almost
sets local authorities on a collision course? It is
almost a way to sneak in through the back door
guidance that is contrary to national planning
policy guidance. We certainly do not hope to
provide for that under the bill.
Michael Levack: The objective is to make the
whole system efficient and clearer. As
development plans are to be updated every five
years, the amount of supplementary guidance that
is required should be limited.
Mary Scanlon: Proposed new section 22(2) of
the 1997 act says that a strategic development
planning authority may make regulations on
procedures, consultation and various other
matters, so it is not only about design and local
materials. It is worrying that local authorities could

Hugh Crawford: It is important to have
consistency all the way down from the national
planning framework, which will contain statements
that give broad guidance on how matters should
be dealt with. I adhere to the architects’ view that
supplementary planning guidance is good,
because at the level at which architects work as
agents it provides clear and concise guidance and
a robust standard within which architects can
make and defend a proposal. It is also important
that it gives an element of flexibility from area to
area. We have seen that emerging in the various
design guides for different regions. That is useful,
so giving it a statutory basis would be helpful.

Hugh Crawford: I think not. We have national
planning policy guidelines and planning advice
notes, all of which should ensure consistency.

Mary Scanlon: That is a reasonable suggestion.
Thank you.
I have a final point on supplementary guidance.
Homes for Scotland’s submission mentions
proposed new section 22(6), which states that
guidance must be submitted to ministers for a
period of 28 days. What do you understand will
happen in that 28 days?
Allan Lundmark: I have no idea.
Mary Scanlon: That answer was helpful. We
will try to get that information from the minister.
I will move on to ask about pre-application
consultations. I note that the RIAS says that they
will be welcome, but many of the other panellists
did not address them in their submissions.
The Convener: Mrs Scanlon, will you ask your
question rather than allude to what is in the written
submissions?
Mary Scanlon: What impact will pre-application
consultations have on the way in which
applications are prepared? Will such consultations
reduce the number of objections in the process?
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Richard Slipper: Yes. They will endorse a
much more efficient process and much more
productive forms of consent will emerge from
them.
Colin Graham: Developers sometimes feel that
their hands are tied by the current regulations on
issues such as neighbour notification, which
effectively oblige us to send the minimum amount
of information to consultees. I would rather send
much more. The current proposal for preapplication consultations is having what I hope is a
positive effect on the development industry. A
number of developers are already taking up the
cudgel of pre-application consultations because
they know that they are coming in; they are trying
to adapt to the system now. If we can engage in
such consultations with the community in advance
of applications being made, I hope that they will
have a smoother ride when they hit the desks of
the planning authorities.
Mary Scanlon: So rather than delaying the
process, the pre-application consultation will be
helpful to the long-term process.
Colin Graham: Yes. Members of the public
frequently criticise us for the fact that they have
only 14 or 21 days to respond. That is what is laid
out in the legislation, but most local authorities will
accept objections until an application is
determined. However, that is the public’s
perception.

Thirdly, what would be the financial impact on
developers of predetermination hearings? Finally,
what would the general impact be on planning
applications?
Hugh Crawford: There is always precedence
and these processes have been in use for some
time. It would be good to have an opportunity for
such a hearing. A contentious application would
always be brought forward to such a hearing, at
which particular arguments could be brought out.
That would be welcome to ensure everybody’s full
understanding, particularly in the case of a large
application into which many resources and inputs
had gone.
Christine Grahame: What kind of development
would be covered by the provision? I understood
that a certain type of development—not
necessarily those that are contentious—would
require a predetermination hearing.
Hugh Crawford: I think that there is contention
in every sort of development.
Christine Grahame: I understand that. Perhaps
someone else can assist?
Richard Slipper: We are back to the hierarchy
of developments. Major developments would
probably qualify. I made the comment earlier that
such developments may prevail only in urban
areas, so directors of planning in local areas will
have to have discretion to decide on which
applications they suggest to the developer should
have a hearing.

If we step back and think about it, the proposals
are really saying that if a planning proposal has
the community’s support, the planning application
will be more robust and the planning authority will
be less likely to refuse it. That is a hugely powerful
message to send out to the development industry,
and we will certainly embrace it.

With regard to your other questions, it would
help planning committees to have guidance on a
consistent process. That need not be difficult—
perhaps such guidance could be given nationally.
If public inquiries can work with a particular
approach, hearings could work in that way, too.
More time for planning committees is needed in all
local authorities. If a committee sits every eight
weeks, that does not help the process. Members
of planning committees are some of the busiest
sets of people in the democratically elected part of
a local authority and their importance needs to be
recognised. Resources and frequency of meetings
need to be increased so that telling decisions will
be made at pre-application hearings every week.

Christine Grahame (South of Scotland)
(SNP): I note that we have to be crisp and
concise, so I will ask four short questions.
First, predetermination hearings will be held for
certain developments. We do not know what kind
of developments they will be, because that will be
decided in regulations. What kind of development
will require a predetermination hearing? Can you
give me an example?
Secondly, my understanding is that it will be up
to the planning authority to decide who will attend

294

the hearings and the procedures that will be used.
I have listened to what has been said about
consistency, so I would like the panel to comment
on that. Hearings that are held in Edinburgh might
be very different from those that are held in East
Lothian or the Borders.

Allan Lundmark: Our industry welcomes the
proposals. We are working actively with our
member companies on how to progress preapplication
discussion
and
community
consultation. We have commissioned Planning Aid
for Scotland to research the processes that might
be put in place to assist that. The housebuilding
industry will embrace the idea.

Mary Scanlon: Thank you.
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There would be an impact on developers,
because they would have to prepare for hearings
and advocate their cases carefully. However, they
are used to doing that. As deputations and
presentations to planning committees are not
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unusual, it might help to have more formality in the
process. The impact on applications would, I hope,
be a speedier outcome and better decisions.
Allan Lundmark: I endorse what Mr Slipper has
said.
Colin Graham: In many local authorities in
England, where we have major schemes, the
hearing process is already part of the planning
application process. We have no problems with it.
Although developers are opening themselves up
to objectors to their schemes, they also get a
chance to put across their case. The financial
implications to us are pretty minimal. We would
welcome the opportunity to put our case to
planning committees in person.
Michael Levack: The hearing would provide the
opportunity for common ground to be agreed and
areas of difference to be highlighted. It would also
explain to communities and the wider public how
developers are within their rights as contained in a
development
plan.
Therefore,
the
more
contentious items would be thrashed out and the
process would become more efficient.
Christine Grahame: Could a plan also be
modified by compromise?
Michael Levack: Yes. The process would be
similar to the principle of operation in the court
system, where a meeting is held prior to a hearing
to thrash out and clarify the basic points that are to
be discussed further.
Christine Grahame: There would be a joint
minute.
Michael Levack: Yes.
Christine Grahame: I understand that the
additional grounds for refusing to determine
planning applications are all new, but that they
come under a two-year timescale. It is proposed
that if, within two years, a developer submits an
application that is repetitious, that has already
been rejected or that is much the same as an
application from another developer, the planning
authority can refuse it. Can you comment on that
proposal?
Colin Graham: As developers, we have no
problem with the principle behind that. It is the
rarest of circumstances in which a major
developer makes repeated applications of a
similar vein on the same site. So long as there is
an opportunity to go back with an amended
scheme at least once, we would perfectly happy
with the proposal.
Christine Grahame: That depends on what you
mean by the word “amended”.
Colin Graham: Yes.
Hugh Crawford: Schemes should have an
opportunity to evolve. Disappointment may follow
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the refusal of an initial application, but it is always
worth while to consider the reasons for refusal—
and whatever comment or criticism has been
made—and to make positive use of them when
amending the scheme before reapplying. I hope
that the opportunity to do that will remain.
Richard Slipper: It is fair that repetitious or
vexatious behaviour by developers should be
discouraged; for balance, the same rules should
apply to third parties or consultee parties. If a
repetitious or perhaps belligerent pursuit of a
scheme by a developer is to be discouraged, there
should also be just one place and time for
comments on the scheme before people have to
accept the power of the decision-making authority.
The same rules against vexatious behaviour
should apply to all.
Christine Grahame: Can you foresee litigation?
Richard Slipper: Possibly.
Christine Grahame: As an ex-lawyer, I smell
litigation.
Allan Lundmark: We have no reason to resist
these particular proposals in the bill.
Scott Barrie: The proposed scheme of
delegation will determine which applications are
dealt with by officials and which are dealt with by
councillors. Will that make the planning system
more efficient or less efficient? What are your
views on the proposed right of review?
Hugh Crawford: Overall, the planning system
should work more effectively. However, bearing in
mind all the energy, resources and aspirations that
go into an application, a scheme of delegation
could lead to concerns over whether the
application was being given due consideration.
It is proposed that a local group will review
decisions. That might be better done through the
appointment of an independent mediator—
perhaps someone from a neighbouring authority.
Colin Graham: We have no problem with the
proposal for a scheme of delegation; many local
authorities
operate
such
schemes
quite
successfully and we have no particular objection in
principle to the idea being extended.
I have a great deal of concern about the idea of
what I might term a peer review of planning
officers’ decisions by local members in the same
planning authority, because I cannot see that the
final review of the decisions will be entirely
independent and impartial. In any local authority,
planning officers and elected members tend to
have a decent relationship. I would therefore far
rather that any review of decisions was taken by
an independent party.
Richard Slipper: On smaller developments in
the right categories, it is good to give planning
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officers more power. Within planning departments,
there is the malaise of a lack of self-respect
because their decision-making powers are not
strong enough and not respected enough. All fully
qualified planners, from the highest director
downwards, should feel proud of their decisions.
However, individual applicants should also be able
to appeal, as it were, to elected members.

11:00
Richard Slipper: I defer to the evidence from
the Faculty of Advocates on procedures for a fair
hearing. The faculty’s evidence provided the right
level of detail and I do not depart from it. More
scrutiny in relation to the form of inquiry would be
useful, so the faculty’s evidence is worthy of
further discussion.

Giving planning officers more power can only
speed up the process for the right kind of
applications. Doing so will engage qualified
planners more effectively in their work.

The restriction of information can be a problem if
the inquiry reporter is led to a moving target. We
have talked about how the new system should
embrace alternative options and discussion, so
inquiries should not need to consider different
options. However, perhaps relevant new
circumstances should be admitted as further
evidence.

Allan Lundmark: It is unlikely that the proposals
will impact on my member companies, except in
so far as they free resources that can then be
used to deal with major applications. To that
extent, we were content with the proposals and
therefore made no comment in our written
submission.
However, speaking not as a representative of
the housebuilding industry but just as a
professional planner, I share Mr Graham’s
concerns about peer reviews. The whole review
process needs a lot more scrutiny.
Scott Barrie: I hear what you are all saying and
it will be interesting to reflect on it. A cornerstone
of local democracy is that elected members should
know their area. I can see a pertinent role for them
that people from a neighbouring authority might
not be able to play. The committee might want to
reflect on that.
Christine Grahame: Scottish ministers will
decide on the method of appeal. Do you agree
that they should do that? In its evidence, the
Faculty of Advocates was concerned about
restrictions on public inquiries—and I heard what
you said about the public having to have faith in
the planning process.
The proposed restrictions on the new
information that can be introduced at appeal are
pretty tight and would permit the raising only of
matters that
“could not have been raised before that time”,

or that had not been raised earlier as
“a consequence of exceptional circumstances.”

The Faculty of Advocates suggested that the
proposal might lead to situations in which two
parallel processes were going on. An applicant
might lodge an appeal and make a fresh
application that used material that was disallowed
for the purposes of the appeal. Do you agree that
that would not be efficient?
What is your view on the proposal to reduce the
time limit for lodging an appeal from six months to
three months? I understand that that approach
caused problems in England.
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The proposed reduction in the time limit for
appeals from six months to three months has the
appearance of tightening and speeding up the
planning process. However, the party with the
most interest in speeding matters up is likely to be
the appellant and appellants who wait until the
sixth month before they appeal create the delay. In
the audit of the system’s performance, the
important matter is what happens after the appeal
is lodged. A six-month time limit might allow my
colleagues who make board-level decisions a bit
more time to consider the risk that is involved in an
appeal.
Colin Graham: I have no concerns about a
reduction in the time limit for appeals in principle,
but the Scottish Executive inquiry reporters unit
must be properly resourced to deal with appeals.
The reduction in the time limit in England and
Wales led to a logjam and, in effect, to the
system’s collapse. When we learn of a planning
decision we know fairly soon whether we will
appeal.
Allan Lundmark: The purpose of the appeal
should be to test the robustness of the planning
authority’s
decision.
Therefore
it
seems
appropriate that the appeals process should
create an alternative planning authority that can
test the original decision. I read the Faculty of
Advocate’s submission and I would not dream of
making further comments on the matter.
We resisted the proposal to reduce the time limit
for appeals for practical reasons, because when
such a measure was introduced south of the
border the system almost collapsed under the
weight of appeals. People ensured that they
lodged an appeal early in case they missed the
opportunity to do so later. A six-month time limit
allows people to reflect a little on whether to
appeal.
Christine Grahame: Would people submit an
appeal just to protect their position?

3169

1 MARCH 2006

Allan Lundmark: There is a risk that that might
happen if the time limit were reduced to three
months. The evidence from south of the border
supports that view, but I do not have strong views
on the matter.
Cathie Craigie: Do you have concerns about
the reduction in the standard duration of planning
permission from five years to three years? There
was quite a difference between the Homes for
Scotland submission and the submission from the
Royal Incorporation of Architects in Scotland. Allan
Lundmark seems quite exercised by the matter.
Allan Lundmark: There is evidence that it can
take our member companies more than a year—
sometimes much longer—to remove suspensive
conditions, because the process can depend
entirely on the actions of other public agencies.
For example, the removal of a suspensive
condition that relates to water and drainage is
entirely dependent on a Scottish Water investment
programme.
If that window is pushed out, such that the
removal of suspensive conditions takes nearer two
years, that leaves only a year on the planning
consent in which to implement the proposal. To
us, that period seems to be far too short. There is
a risk that the developer might not be confident
that they could purify the conditions in time. In our
view, that would increase funders’ uncertainty. If
suspensive conditions could not be removed in
time because of the actions of third parties,
funders would become nervous. That is why we
are concerned.
Our worries are compounded by the proposals
from the Treasury, the Office of the Deputy Prime
Minister and HM Revenue and Customs on a
planning gain supplement. As they are drafted, the
proposals will mean that some of the
infrastructural deficits will be removed by the
recycling of hypothecated revenues. To put that in
plain language, the taxes that are collected in
London will be distributed to Edinburgh and then
redistributed, so that either local authorities or
other public bodies can put in the infrastructure
and remove the suspensive conditions. We do not
believe that it would necessarily be possible to do
that within two years; it could take nearer three
years. The uncertainty about matters over which
we have very little control leads us to believe that,
in effect, the bill might reduce the duration of
planning consents to 12 months.
Cathie Craigie: I am not sure whether other
members of the committee are fully briefed on
suspensive conditions. Perhaps we can follow that
up at a later stage. Is there room for compromise?
Colin Graham: I have a point to add. The other
side of the coin is that the present five-year
duration of a consent has the effect of locking up
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capacity—whether that is retail capacity, drainage
capacity or the capacity of the road network—until
the consent expires. We have experienced
situations in which a consent was granted but, for
whatever reason, the developer could not deliver;
he might not have been able to assemble the site,
for example. As the alternative developer, we have
had to sit around for five years until the consent
expired because the capacity does not become
available until that point. The reduction in the
duration of planning consents to three years might
be welcomed in cases in which there were
competing schemes that could be delivered in
practice.
Hugh Crawford: I think that I was identified as
saying that a reduction in the duration of planning
consents from five years to three years would be a
good thing, but that may depend on the scale of
the scheme. Our submission flagged up the fact
that it may take time for an existing use on a site
to work its way out.
While I listened to the discussion, it occurred to
me that the bill might offer an opportunity to
specify two lengths of planning consent: there
could be a three-year period or a five-year period.
Depending on the circumstances, a planning
committee could be empowered to grant a consent
for five years because of the complexities of the
case, even though three years would be the usual
period. Such an approach might be appropriate.
Mary Scanlon: Do you have any concerns
about the proposed change from the granting of
outline planning permission to the granting of
planning permission in principle?
Richard Slipper: The response to that is, “What
is in the change of a name?” There is a danger
that outline planning permission might signify to
communities simply that a red line was being
drawn around a site, that no further material would
be submitted and that a decision by the local
authority was expected. As a planning consultant,
my evidence is that that is hardly ever the case
these days. It is much more likely that a developer
will be asked to supplement their application with
specific details. Increasingly, developers provide
an outline of the principle of the development and,
on top of that, selective details. We are starting to
call such applications hybrid planning applications.
I recommend that there should be a great deal
more discussion of what the bill finally says about
the forms of planning application. My view is that
there should be some kind of permission in
principle, which would relate to the general landuse mix, the overall content of the scheme and
other strategic elements of the scheme that the
authority requested. It should be accepted that
there are two categories of details—those that can
be included with an application and those that
must be reserved. There might still be
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opportunities to leave out all detailed matters on
some applications if it is important to move on the
old-style outline planning permission. Language
that talks more of the principle than the detail
would be helpful, in major applications in
particular.
Mary Scanlon: Are you content with the
provisions in section 20 about planning permission
in principle?
Richard Slipper: They are a start, but perhaps
there has to be something more in statute. There
is often a lot of confusion about what is a reserved
matter and we might have to lose ourselves in the
general development procedure order to find that
out. It might be more helpful to write in statute how
planning applications can be made.
Mary Scanlon: But you feel that the bill is a
move in the right direction.
Richard Slipper: Yes, it is a start.
Allan Lundmark: I support what Mr Slipper
said. It is important to bear in mind, particularly in
the case of large housing projects, that local
authorities seek to capture an uplift in value to
fund supporting infrastructure through section 75
agreements.
One cannot work out what that increase in value
will be and what supporting infrastructure will be
required unless one has outline planning
permission or planning permission in principle to
allow one to go to the next phase. Without it, it
would be difficult to promote major housing
developments or to fund the infrastructure to
support them.
Mary Scanlon: Thank you. You have just preempted my next question.
The Convener: I ask Mary Scanlon for her
patience for a minute—Mr Robson has a question
on this matter.
Euan Robson (Roxburgh and Berwickshire)
(LD): My question is about housing density. In the
current circumstances, density is stated at the
stage of outline planning permission, but it can
then be increased at the detailed stage. That
causes considerable concern in communities,
because what they thought was to be a 30, 40 or
50-home development can turn out to be a 70, 80
or 90-home development. Would you welcome the
inclusion of parameters in planning permission in
principle to restrict that problem?
Richard Slipper: My view is that it is reasonable
and increasingly seen as the norm to outline the
maximum expected number of dwellings at the
outline—or, in the new language, principle—stage.
Most of my clients are used to that being a
director-of-planning request at the pre-application
stage. From there, transport, environmental and
other assessments can be made.
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Devices to alter that density could well be open
later, but perhaps that should not be reserved
because the public might perceive that as being
done by the back door. It might be a matter of
planning permission in principle. It is probably
important that Mr Lundmark adds to my
comments.
Allan Lundmark: Euan Robson has touched on
a critical element. In the past, the tendency has
been to deal with such issues as reserved matters,
but that causes problems with communities
because they are not involved in the process. I
spoke earlier about the thrust of the way in which
we are expected to test a proposal before we bring
it into the planning system. I simply endorse what
Mr Slipper said—what is proposed is much more
robust.
Mary Scanlon: I want to move to the
amendments to section 75 of the Town and
Country Planning (Scotland) Act 1997 and in
particular to the planning gain supplement, which
has been raised by directors of planning as a
matter of some concern. I know that it is difficult
for you to comment on the planning gain
supplement because the consultation at
Westminster will finish in the next couple of days.
However, I am also aware that what has been
proposed at Westminster will have a significant
effect on the amendments to section 75.
Homes for Scotland raised concerns about this
matter in its submission. What are your comments
on the role of the planning gain supplement?
Additionally, although this might be a legislative
matter, how could the bill be passed in this
Parliament without our quite knowing what is
happening at Westminster? We will raise that
question with the ministers, but it bothers me that
that situation might confuse the situation and I
would appreciate your comments.
Colin Graham: I think you will find that
everybody here is heavily involved in the
consultation process on the planning gain
supplement, which has now finished. Let us leave
to one side the principle of the matter, although
Miller
Developments
and
most
of
the
commentators that I have heard objected to the
principle of the planning gain supplement for a
variety of reasons.
One of the details that concerns us is that a
national tax would be imposed. The consultation
paper talks about a compensatory amendment to
section 106 agreements, which is fine for England,
but is not particularly helpful for Scotland. We do
not want to have a regime whereby a tax is
imposed by Westminster, but the Scottish
Parliament or various local authorities take a
different view of how the section 75 contributions
should be scaled back in Scotland. Our purely
rational fear is that the money that is collected
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nationally might not be returned in full—or in
significant part—to Scotland. We in Scotland
would not want to be hit by a double whammy
through the imposition of a PGS and a lesser
reduction in section 75 requirements. That is one
of the fundamental issues that we have with the
PGS as it is currently proposed.
11:15
Richard Slipper: On section 75 requirements, I
recommend that the bill should state what the
reasonableness test is. There is plenty of planning
law and examples of cases over the past 20 years.
The contributions, which are not planning gains
but fair contributions, in which a developer has to
contribute to something that otherwise would
cause refusal, should be fairly and reasonably
related in scale and kind to the development. If
that was set in statute, the PGS would be wrong—
it would be fundamentally flawed. My evidence is
that for Scotland to go down that line would be an
error. The base rule is that the contributions
should relate inherently to the development that is
before the planning authority.
Mary Scanlon: Are you content that the
provisions in the bill that extend and formalise the
current section 75 agreement are acceptable?
Leaving aside the planning gain supplement for a
moment, does the bill address your concerns?
Richard Slipper: New sections 75A, 75B, 75C
and 75D of the 1997 act are helpful and sharpen
the definition. However, I still suggest that section
75 should state that contributions should be “fairly
and reasonably related in scale and kind to the
development before the authority.”
Mary Scanlon: Do you see problems in our
passing the bill with the planning gain supplement
from Westminster hovering in the background?
Richard Slipper: Possibly, although that might
be more an issue to resolve in the Parliament.
There must be an early decision and, given that
the bill is perhaps more important in Scotland,
there has to be clarity for everybody giving
evidence from the development side.
Mary Scanlon: The timing is obviously causing
difficulties.
Richard Slipper: Yes it is.
Allan Lundmark: If it helps, rather than causing
a delay this morning, I am happy to make
available to you our evidence to HM Treasury on
the proposals as currently drafted. We have given
a commitment to HM Treasury and HM Revenue
and Customs to have further discussions with HM
Revenue and Customs about the calculation of the
tax and recycling the revenues.
The Convener: The committee would welcome
that additional written evidence.
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Mary Scanlon: I understand that a similar
measure—I am not sure whether it was called the
planning gain supplement—was introduced in the
1970s. I have heard that it became unworkable
and was abolished. Would any of you like to
elaborate on that?
Colin Graham: I probably can, as I have
researched that over the past couple of weeks.
There have been three or four attempts over the
past century to introduce some form of planning
gain supplement, all of which have failed. The
amount of tax collected from them has been
minimal. Those attempts were made at a time
when there were no section 75 obligations,
affordable housing requirements or extensive
planning conditions in other parts of the system.
Therefore, the taxable part of the development
process has already been increased by other
mechanisms.
As it is proposed, the planning gain supplement
is just too tricky to work on an evaluation basis.
The proposal takes a simplistic view of the
development market process. If a greenfield site
that is given planning consent is worth £5,000 an
acre one day and £1 million an acre the day after,
one could tax the uplift. However, the reality is that
the system does not work anything like that. There
are draft allocations in development plans,
finalised allocations, adopted local plans and
outline consents and, at each stage, the value of
sites in the open market goes up. At what point
would one step in to take the uplift? As those of us
on this side of the table know only too well,
valuation is more of an art than a science. I have a
severe concern that if the planning gain
supplement is introduced in its current form, the
whole system will collapse under a weight of selfassessments that are challenged by HM Treasury
and, in turn, appealed by the developer. There are
simply not the resources to hear that number of
challenges.
The Convener: Why then has the Scottish
Executive chosen to introduce a system of good
neighbour agreements?
Richard Slipper: Some people query the need
for those agreements to be put in statute, following
quickly behind section 75 of the act, which deals
with all regulation of the use of land and—
arguably—the onward management of property.
Other people argue that good neighbour
agreements are perfectly competent devices to
enshrine in section 75 if they are relevant to the
onward management of the development.
However, that is probably something for the
lawyers to spend time on. On behalf of
development interests, I would say that the
argument comes back to a fair test of whether a
good neighbour agreement is a reasonable
property management undertaking for a


299

3175

1 MARCH 2006

development. Many of the issues that the
agreements aim to address are already
competently controlled under planning conditions
and agreements. Perhaps there should be further
debate on whether there is a need for this
additional level of statute.
The Convener: In general, are you in favour of
the proposal, or are you against it?
Richard Slipper: I cannot say whether I speak
for all in the development industry, but I think that
for us in handling planning applications and in our
implementation, the idea behind good neighbour
agreements is a good one, which could be applied
to the efficient onward management of public
space. Given that, at the heart of many planning
discussions, lies the notion of public realm, the
effective management of that realm is vital.
However, there are many ways in which the
planning system could deliver certainty to
communities. Rather than putting the good
neighbour agreement in statute and making it such
a strong fix, it could be done in a way that allows
more flexibility and the ability to reassess how
things are done.
The Convener: If the system was working
effectively and communities had confidence in it,
would the Executive have gone down this road?
Colin Graham: The honest answer is probably
not. I understand from friends and colleagues who
act as local authority planners that the
enforcement side of any planning department can
be the most poorly resourced of all. Much of the
dissatisfaction that members of the public have
with the present system concerns the minimal
amount of enforcement that authorities undertake
where there are breaches of planning consent.
The issue is to do with resources. The need for
good neighbour agreements could be avoided if
the public had confidence that the enforcement
process would be followed up.
Richard Slipper: There is clear evidence of
community councils and other appropriate bodies
having ample confidence to engage developers.
One example of that is a development not far from
the Parliament. The first requirement of the
community council in its preliminary discussions
with the developer was for the areas discussed to
end up in a good neighbour agreement. So far, the
developer has agreed to pursue that line. There is
no shyness among community councils and other
key consultees to purse the notion at the moment.
If communities wish to ask for such an agreement,
the existing planning system allows it to occur.
The Convener: However, although we can point
to good examples—of which I am sure there are a
number around the country—can we not also point
to a number of spectacularly bad examples in
which there is no possibility of a good neighbour
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agreement being reached between the developer
and the community? Perhaps putting such
agreements on a statutory basis will ensure that all
communities are offered some sort of safeguard or
protection.
Richard Slipper: It is possible.
The Convener: Mr Graham, you mentioned
enforcement, to which the bill gives considerable
consideration. Will the proposals, particularly the
proposal to have enforcement charters, assist in
building confidence for communities and
developers that the system for dealing with
enforcement and for ensuring that developers
carry out their developments in compliance with
their planning obligations is a transparent one?
Colin Graham: The simple answer is yes.
Ironically, planning enforcement is quite an
important issue for developers. One of the
arguments that we frequently hear from the public
concerns the ability or willingness of local
authorities to enforce the planning consents,
conditions or obligations that they may have
imposed on developers. What we often say is that
that is a matter that their local authority can deal
with under its powers and often members of the
public do not believe that the local authority will be
particularly great at enforcing the planning consent
after it has been granted. There is an element of
truth in that. We would welcome anything that
gives the enforcement process more teeth. The
enforcement charter does that, and we welcome it,
but I would like to ensure that local authorities
have the resources to be able to implement it.
The Convener: If the resources are available for
enforcement and if developers know that there will
be proper enforcement, will developers be more
honest about what they can and cannot deliver?
My experience with the bad developers is that they
often sign up to a whole raft of planning
obligations, knowing that those will never be
checked out, and then do what they want to do
anyway. Will there be an onus not only on local
authorities to enforce planning obligations better
but on developers not to commit to obligations with
which they have no intention of complying?
Colin Graham: I make it clear that I am not
speaking for Miller. There are examples of
developers having taken that view. If we consider
the statistics for the number of planning
enforcements taken by the local authorities and
the number that result in successful prosecution,
we see that the percentage rate is fairly small.
There is a strong likelihood at the moment that a
nasty developer—I would not put Miller in that
category—will get away with any breaches of
planning consents. If we are operating a system in
which developers are much more fearful that the
proper enforcement action will take place, we will
find a lot more of them playing ball.
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The Convener: Christine Grahame has a
specific question on enforcement.

comply, it is open to the developer at any time to
go back to the planning authority.

Christine Grahame: Yes. I have concerns
about enforcement notices—I can see litigation
looming with those. From a developer’s point of
view, is the procedure severe?

Christine Grahame: I agree, but is this
measure tougher than what exists?

Hugh Crawford: Yes, if enforcement is not
preceded by a programme of consultation,
discussion and clarification, to find out what
exactly is happening on the site, what is going
adrift and whether there is some reason for it. If all
those clarifications were not clearly in place at the
front end, litigation could arise from a wrongful
stop notice or enforcement procedure.
Christine Grahame: But, as I understand the
section, activity can be stopped immediately. It
does not leave much room for chat or negotiation.
Hugh Crawford: There has to be room for chat
or negotiation, even if it is in the course of an
afternoon. That is important.
Christine Grahame: Are there any other
comments about stop notices?
Allan Lundmark: In practice, that is unlikely to
happen. The planning authority would have to be
satisfied that it was on very safe ground in order to
issue a stop notice. In practice, what will happen is
that the planning authority will draw a matter to the
attention of the developer or its agents and seek to
have it remedied. Only under exceptional
circumstances, in which there was a clear,
unambiguous breach and the planning authority
was certain of its grounds, would it issue a stop
notice. There is far more draconian power lurking
in the planning gain supplements. HM Revenue
and Customs can issue a stop notice for nonpayment of tax, which will be far more severe than
any notice a planning authority will ever serve on
the development industry. That can happen
instantaneously, without notice.
Christine Grahame: I do not want to make light
of this, but the penalty is
“on summary conviction … a fine not exceeding £20,000”.

That is not a lot, is it? Some developers might just
go on anyway and take the risk.
Allan Lundmark: If a developer is in breach of a
planning condition, the planning authority should
take action against it. We need to be confident in
the system. One way of building that confidence is
when a community knows that a particular
development has been consented and that it will
be built according to that consent. We should
always bear in mind that a developer is under an
obligation to comply with the terms of the planning
condition that it accepts. If, in the implementation
of that planning consent, a developer discovers
that there is a condition with which it cannot

11:30
Richard Slipper: I am not a specialist on the
enforcement side, nor have I studied it, but I
understand that the proposals will toughen up and
sharpen up the regime for the developers and
various property interests that I represent. Rather
than being relevant to the activities of developers
such as those that are represented by the
umbrella organisations giving evidence today, it is
relevant to parties in breach, which are not the
kind of outfits that would wish to discuss the
modernisation of the system and get behind such
modernisation. If there are parties in breach, they
deserve much more severe penalties.
Christine Grahame: Rotten apples contaminate
the barrel. I take your point.
Richard Slipper: Absolutely.
Christine Grahame: I notice, in fact, that it is
only on summary conviction that there is a limit of
£20,000. If the conviction is on indictment, the
amount is open, so there could be substantial
penalties if there was a serious criminal breach.
The Convener: The bill proposes to give the
Executive, or an agency that it instructs, the power
to audit local authority planning departments. Is
that a welcome move on the part of the Executive?
Richard Slipper: Personally, I would endorse
having provision for audit in statute. It should be
an on-going exercise. There are different ways of
carrying out audits. It has perhaps given a bit of a
shake to the system in the past six years, but
audits have been on-going in development control
and development quality departments, and they
should be. That should happen in the best
possible manner between those carrying out the
audit and those being audited. If audit is an ongoing process, it will assist the system. If the
statute states that there should be audits, there
should be audits. They should not be a nebulous
threat that is never used.
Allan Lundmark: The audit proposals are
welcome, but audit must not be a cosy, closed
process between the Executive and the planning
authority. The audits should be transparent and
the findings should be published and open to
scrutiny by the community; it is only in that way
that changes can be driven into the system where
changes are required. Therefore, we need a
system that goes beyond the current proposal that
the matter will be dealt with between the Executive
and planning authorities. We should publish the
information and allow people to make their own
judgments about performance.
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The Convener: Who would you prefer to
conduct the audit? If Audit Scotland did it, would
that meet your criteria for independence?
Michael Levack: If we have such an
organisation set up, it is difficult to see why it could
not perform that role. Modern audits of any sort of
business tend not to be so draconian, and there
are always things that we learn from them. Audit is
now seen in a more positive light and if it is open,
that would be useful.
Allan Lundmark: There are public audit
processes that are used in education, social
services and health. I see no reason why a similar
model should not be used in the planning system.
Euan Robson: We discussed increased fees to
some extent and we touched on the question of
what sort of redress there should be if a planning
authority is not meeting its obligations. Is there
anything that you would like to add to what was
said earlier?
Colin Graham: With regard to the principle of
increased fees, you will probably find little
reluctance from the development industry to taking
that on board. Arguably, the current planning
application fee is the smallest part of the costs that
are involved in progressing a planning application.
The consultants’ fees will add up to many times
what the planning application fee will be. Would
we pay more for a faster, more efficient system?
Yes, there is no problem with that, but can you
deliver that faster, more efficient system? I have
concerns about that, not only in relation to local
authorities, which face the sheer task of getting
staff with sufficient skills to assess major
applications, but in relation to getting consultation
responses from bodies outwith local authorities,
such as the Scottish Environment Protection
Agency and Scottish Water. I have concerns about
how we can engage those bodies and ensure that
they play their role within a specific timescale, as
the advice of any of those consultees could be
vital to the determination of the application.
Richard Slipper: There will have to be some
scrutiny of the levying of fees. As we mentioned,
that might depend on the density of the
development and the call on resources. I echo
Colin Graham’s advice on that. There seems to be
a general view among developers that if the
system is going to deliver more, they are prepared
to pay more. That is a general view that we have
heard from a number of clients. They will pay more
as long as they get more, although there is no
presumption that they will get consent. However, if
the system is development plan led and if
schemes are brought through the development
plan from the start, it might be reasonable to
believe that what one is backing as a planning
application will be part of the policy.
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If there is more urgency in the process, we will
need defined points of delivery during the process.
Given the resources that applicants will put in, it is
important for them to know that responses will be
received and actions will be executed by certain
milestone dates. If the planning authority fails to
do that, the developer should have recourse to
claim back its costs. If the authority makes a
refund, the cost might have to be passed on to a
consultee, if it is responsible for the failure.
Mary Scanlon: You made several points about
the resources that are available to planning
departments. Will you comment on local
authorities’ capacity not only to deliver the
proposals in the bill and make planning a greater
priority but to change the culture so that it is less
adversarial?
Richard Slipper: We touched on that earlier,
but more resources are needed. We need more
senior and principal directors of planning who can
give direction, execute their own decisions and act
in an executive manner. Equally, members need
to meet more frequently and to engage with the
complex issues that are presented in planning. A
change in culture is needed whereby all councils
make planning a political priority and recognise
that it is vital to the delivery of a successful
Scotland.
Mary Scanlon: Are you confident that that will
happen when the bill is passed, given the
additional upfront consultation and so on?
Richard Slipper: I am not entirely confident yet.
Christine Grahame: I note that Mr Slipper
raised his eyebrows.
Colin Graham: I stress that the lack of
resources in planning departments is not the only
issue. Planning is often dependent on other
departments within the local authority. The lack of
resources in local authorities’ transport and
environmental departments impacts on the way in
which applications are processed. One of the
biggest bugbears is the section 75 process. Often,
it does not even begin until the application has
been determined and it can take six, nine or 12
months for the legal agreement to be signed. In
the case of a major site, the on-going costs for the
developer can be enormous.
It is interesting to contrast the section 75
process with the situation in London, where local
authorities make developers engage in plenty of
pre-application consultation but guarantee that
they will get a decision within a relatively short
time. The authority starts work on drafting the
section 75 agreement from the word go and the
developer is obliged to submit the title deeds with
the application. That does not guarantee that
consent will be given, but it is a way of speeding
up the process.
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Mary Scanlon: Some of the local authorities
that I have spoken to say that they will have to
allocate planners to deal with neighbourhood
notifications, which will put even more pressure on
departments. Do you want to comment on that?
Allan Lundmark: I am not sure that it is
appropriate for me to comment on the way in
which planning authorities allocate their resources
internally. At the heart of the matter is the fact that
planning authorities do not possess the skills that
they need to deal with the complex planning
applications of the present day. We need to give
planning authorities those skills—that is what the
bill is about. There are questions about resources
but, as I said at the beginning, an underskilled
planning service is an underconfident planning
service. Planning authorities are not equipped to
negotiate and they use techniques such as delay
and frustration as substitutes. We must break that
down. If design is at the heart of planning,
planning authorities must have skilled designers
who give advice. If planning is about the creation
of value, planning authorities must have the
relevant skills and understand how value is
created and used by the development industry. If
we give planning authorities those skills and
resources, the debate, dialogue and negotiations
will be far more constructive.
Mary Scanlon: The Convention of Scottish
Local Authorities will be giving evidence to the
committee. Obviously, the matter is part of its
remit, but how do you think that planning
departments can be given those skills?
Allan Lundmark: There are three issues. First,
we should consider recruitment to planning
departments. Planners are not the only resource
that planning departments need. Surveyors,
accountants and designers also play an important
part. A greater use of private consultants is
another issue. A lot of those skills exist in the
private sector. The sharing of expertise is the third
issue. In a small authority in which design is only
an occasional issue, the design expertise should
be shared with a neighbouring authority. If it is
necessary, expertise should be brought in. People
should be imaginative in the way in which they
equip the planning authority to take part in the
negotiation process.
Colin Graham: The question is not an easy one
to answer. You are getting into the fundamentals
of why planning is an unattractive career at the
moment. There is no easy fix. A structural sea
change in the way in which planners are viewed
must come about before we will be able to get the
required numbers—and, importantly, the quality—
of people coming through.
The transfer of the neighbour notification
process to local authorities is not something that I
see as having a massive impact on resources. As
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Mr Lundmark has said, a qualified planner is not
necessarily needed to set up neighbour
notification forms. Technicians and so on can be
employed for that, so there is no problem with that.
I hope that I am not speaking out of turn when I
say that there could be an increased fee to cover
that. At the moment, I, as the developer, have to
pay someone such as Richard Slipper to go off
and consult for me. If he is no longer required for
that purpose, I no longer have to pay him to do
that work and can divert the resources elsewhere.
Richard Slipper: I would vouch for the fact that,
in this city—and in other major cities in which there
is more ambition to innovate on the issue of
planning—there has been extremely successful
partnership working. That has been led by the
planning authority under strict rules. It has
assessed what material is coming forward, but
there are some landowner developers who want to
engage in the process and who will throw a major
team and many hundreds of thousands of pounds
at an area study on master planning transport
engineering in order to offer and engage that
resource. Sometimes, that is left in-house with the
planning department and the developer serves as
a consultee. Such innovations are really good.
Not every authority needs an expert on tall
buildings. North Lanarkshire does not need a
coastal protection officer. Rather than having
every authority skilling up, they need to know that
resources can be brought in to deal with specific
developments.
We have some good planning schools in
Scotland, but we need more and we need to look
closely at the fact that postgraduate students are
increasingly choosing courses such as the one
that is offered by Heriot-Watt University in order to
move into urban planning from geography,
accounting, business and finance. That is a great
sign and a lot more can be done to popularise the
urban planning profession.
Patrick Harvie: I have some questions about
public involvement. It has been suggested that the
witnesses might have views on the third-party right
of appeal. If so, they are welcome to share them.
Earlier, when talking about the reduced
opportunities for multiple and repeat applications,
Mr Slipper suggested that, almost as a quid pro
quo, third parties must come to understand that
they have one opportunity to make their comments
and will need to accept the legitimacy of the
decision maker. If we accept that at the moment
many people do not accept the legitimacy of the
decision maker and feel that the planning system
is inherently inequitable, how can we best achieve
a sense of trust in the system and a belief that the
system is fair?
Richard Slipper: There has already been an
ample change in culture in relation to the need to
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consult early. At the moment, the public have
opportunities to engage with local authorities in
relation to local plans and to say that they do or do
not want change in their areas. Those are the
seminal decisions that local authorities have to
share with local communities.
I do not profess to be a legal expert but we are
picking up the message from certain human rights
cases that there has to come a moment at which
the authority is trusted to move on. That lies at the
heart of what a new planning statute will say in
Scotland, and the national planning framework can
augment it. If the system is about growth, change
and population expansion, it might have to bite on
some key issues for certain urban areas and say
that it will, therefore, be about areas of major
change.
The selection of areas of major change will be a
difficult process, but it will mean effective
consultation. There will have to be milestones and
staging posts in the process—elected members of
the local authority, and possibly ministers, will
have to make it clear that they are moments of
decision, although the next review round may
bring another public consultation process. If we do
not have certainty, my concern is that the majority
view will not be taken into account. In my
experience, the majority voice always engages
and says either, “Do not come here, or we will
oppose you throughout the process,” or, “We
welcome change, but do it this way.” Thankfully,
the latter is more often the case in urban areas.
However, the possibly vindictive and perhaps
vexatious individual with a vested interest could
stultify the whole planning process if there was a
right of appeal. Some individuals have an interest
in continuing to trade as they have done for many
years; others have an interest in continuing to
have a view across a certain part of the
environment. My concern is that we would
empower, across what would be seen to be a thin
layer of opportunity, many people who act as
individuals and not for the majority.
11:45
Patrick Harvie: My question was about how we
can achieve a sense of trust in the system. We are
talking about planning, so we will never achieve a
situation in which every decision keeps everybody
happy, but if we want people to accept decisions
that are made against their wishes, they need to
have a sense of trust and the feeling that they
were given a fair crack of the whip. How do we
achieve that sense of justice and fairness?
Richard Slipper: I agree that people need to
have that feeling. We can achieve that by making
it clear in statute that consultation means full
engagement. However, supplementary guidance
will set out the best practice for consultation.
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Patrick Harvie: What is that best practice?
Richard Slipper: There are many trendy terms
and words for it, such as “inquiry by design”,
“workshop”, “charrette”, “discussion session”,
“forum” and “focus group”. However, in my
experience, the process involves the developer’s
expert team and local authority experts spending a
lot of time in a room with local interests, by which I
mean representative individuals, not every
individual with a local interest. The process should
not involve large public meetings that do not steer
the debate; we need a more intelligent approach if
we are to get effective engagement and
consultation. Records should be taken of what
each side has said and notes should be made of
changes that the developer has made in working
on the proposals. That will allow everybody to
move on to the next stage.
Patrick Harvie: One way of ensuring that
people are up for that kind of involvement and that
they regard opportunities to be consulted as
meaningful is to ensure that they do not feel
powerless in the system. Many people feel
powerless in the present system. If the Scottish
Executive told you as a citizen that it was going to
take away your right to vote but consult you more,
would you feel more or less powerful?
Richard Slipper: There is a risk that people feel
powerless, so it is vital that the system empowers
people and feels accessible. In the major
developments with which we have been involved,
we have spent countless hours engaging with
numerous
groups
and
individuals—people
increasingly engage and know that they have a
right to do so. If the development procedure order,
circular guidance or planning advice notes make it
clear how engagement should take place, groups
will be able to challenge a developer or a local
plan team and claim that the procedure was not
followed properly. That threat to anybody who tries
to squeeze through the system without full
engagement should help to empower individuals
and make them feel that they can engage.
Colin Graham: One practical measure that
would help to foster a sense of involvement in the
process would be the greater use of hearings in
planning committees. One frustration that we have
as a developer—I can only imagine how members
of the public feel—is that after two or three years
of planning negotiations and various reports and
meetings, when the project gets to the planning
committee for the ultimate decision, it takes two
seconds, two minutes or five minutes. The
procedure sometimes involves nothing more than
someone reading out the title of the planning
application. A citizen sitting there who had not
been as heavily involved in the process as the
developer or their agents had been would feel
slightly aggrieved that such an important issue
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was dealt with in a summary fashion. I would far
prefer it if I had the chance to give my view, the
objectors had the chance to give their view and
the debate was heard. Such open debate would
engender much more honesty in the system.
Patrick Harvie: You almost suggest that neither
side should have an appeal.
Colin Graham: I would not go that far.
Patrick Harvie: I did not think that you would.
I will have one last pitch at the matter. I suggest
that if a plan that has been fully consulted on, in
which people have been involved up front and to
which people have contributed, goes out of date,
that is a promise not kept. In such circumstances,
one way to give people a sense that the promise
mattered and the fact that it was not kept matters
is to give them more rights.
Allan Lundmark: The pressure must be on
updating the plan.
Patrick Harvie: Absolutely.
Allan Lundmark: The term “out-of-date
development plan” should almost be an oxymoron
in a forum such as this.
Patrick Harvie: If we achieved up-to-date plans,
no appeals would be made—that would be the
case even if the right that I propose were granted.
People would not need to exercise the right, but
having it would make them feel more powerful in
the system.
Allan Lundmark: I do not accept that. The
thrust of what we must focus on is what is referred
to as front-end consultation and front-end
involvement. Richard Slipper talked the committee
through the process in which many developers are
engaged.
Any developer would be ill-advised to believe
that it could pitch up with a planning application,
lodge it and wait for the process to run. That would
guarantee that the only people who came to the
table were objectors, because the present process
allows only objectors to become involved—there is
no way to involve the supporters of what a
developer is trying to do. It is therefore far better to
engage with the community at the beginning of the
process and to talk to people who support the
development as well as to people who object to it
because they are concerned about its design or
the details of it. That means that people who
totally oppose the concept will also be engaged. At
the moment, people normally reach the table only
if they totally oppose the concept, so it is important
that we start to talk to people.
We should talk to the people who will buy the
houses that we are building in an area. We know
that most people who buy houses on our
developments come from the locality. Research
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shows that the vast majority live within 5 or 10
miles of a site—most live within the bottom end of
that range. It therefore makes a lot of sense for us
to talk to the local community. We know that our
development proposals have an impact on
community infrastructure and on how a community
functions, so it makes a lot of sense to talk to
people about transport connections, pedestrian
routes and open space that the community will
use.
It is far better to focus efforts on how that
process is engaged in. We are well equipped for
that process and a lot of resources can be put into
it. The question that we are asking is how we
equip the community to participate in those
discussions in an informed way. That is why we
have asked Planning Aid for Scotland to answer
some of our questions. For example, to whom do
we talk? The community can be defined at
different levels—a sports centre is defined not in
narrow terms of geography but in terms of who will
use it. How do we talk to those people? How do
we equip them to have a proper and meaningful
discussion with our professional advisers? How is
closure achieved and how is that output fed into
the planning system? As I said, we have
commissioned Planning Aid for Scotland to
consider those questions and to tell us how that
might be done.
However, developers are already taking
imaginative initiatives to engage with communities.
One of my member companies was concerned
that if proposals were simply put in the local library
or supermarket, people would not have the time to
consider, engage with and discuss them, so the
company set up an imaginative website that allows
people to drill into all the plans. The website
details not the distance from houses to schools but
how long a journey takes to walk or cycle. It shows
what the town centre might look like and provides
different options for people to drill into and
comment on. The aim was to reach the young
family with children who cannot afford to give up a
Saturday morning or whatever. The people who
commented were then engaged in face-to-face
discussions.
The industry and our advisers are doing many
things out there to engage with communities. At
the end of the day, the driving force for us is that
we must sell what we build in the community;
ensuring that we engage with the community is
therefore in our interest. Huge commercial drivers
exist. Furthermore, people in the planning system
will say, “This is what we expect you to do.”
Someone said earlier that we expect engagement,
that we engage out there now and that we are
asking serious questions about how we can
engage more effectively.
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Patrick Harvie: I understand what you are
saying about its being in your interest to engage,
but you would not suggest that all developers are
successfully engaging at the moment.

Will you comment on those three community
rights issues? Everything else in the garden might
be rosy, with all the up-front consultation and so
on, but those issues remain.

Allan Lundmark: None of us would say that. I
am saying that the housebuilding industry
recognises the need to engage with the
communities that we are building. New processes
are being brought on board and new requirements
are being placed on us.

Michael Levack: We have not specified in this
morning’s discussion whether we are talking about
residential developments or other developments.
On residential developments, it has been said that
the houses that are built will be sold mainly to the
local community, although I appreciate that people
can commute—

We should not lose sight of the fact that if we
become involved in a community engagement
process under the current planning system, the
right exists to reject totally what happens. No
matter how elaborate the engagement is, people
can say, “We’re not interested. We’ll put that to
one side.” Under the new system, there will be a
statutory requirement for us to engage in many
cases and, if we do so, the planning authority will
be obliged to take on board the issues that are
raised. The process and our approach are
changing, developing and evolving and many
people at different levels are trying to influence
those changes.
The Convener: I invite Christine Grahame to
ask a brief final question.
Christine Grahame: I will be brief. I absolutely
concur with everything that has been said and
return to what Mr Levack said about people having
to understand plans, which must be in a digestible
form, plans having to be accessible at the preconsultation stage and so on. However, questions
relating to certain parts of the bill remain
unanswered. Let us assume that the proposals are
implemented and third parties and communities
are cut out of the process. It is not clear who will
be at pre-hearings. Will only the developer and the
planning authority be at a pre-hearing? There
could be exclusion from the process.
On public inquiries, I return to the evidence that
was submitted by the Faculty of Advocates, whose
members have represented communities and
developers. The faculty was concerned that
people will feel disenfranchised because rights will
be taken from them.
Will you comment on a specific example? Let us
consider the section on variation of planning
applications. The agreement between the
developer and the planning authority can be varied
as long as the variation is not “substantial”. There
is the rub. The developer and the planning
authority may agree that a variation is not
substantial, but the community may view the
variation as substantial. In my reading of the bill,
the community will have no right to enter into the
process at that stage, so the variation would go
through.
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Christine Grahame: Shall we consider a
tougher example, then? I accept what you say.
The number of houses and their shape may be
open to tweaking and mediation with a community,
but shall we consider a tougher development
example, such as a quarry, a wind farm or a much
more emotive example?
Michael Levack: I would not want to comment
on such examples because I do not represent
parties that are involved in such things.
Christine Grahame: I see. Will you proceed
with what you were saying, then? Let us say that a
housing development is proposed.
Michael Levack: If houses are to be put on sale
at the end of the process, they must be attractive
to the local community, and if affordable housing—
possibly to rent—has been proposed, the local
authority, local housing associations and
community bodies will be actively involved in
developing the proposals.
Christine Grahame: People in villages often
have concerns about the proposed quantity of
houses. Is that a contentious issue?
The Convener: Ms Grahame, I remind you that
I invited you to ask one succinct question. I have
allowed you flexibility and you have asked several
questions. You should therefore refrain from
asking the witnesses further questions. I ask the
witnesses to make final comments on the three
substantive points that Ms Grahame has made.
12:00
Richard Slipper: I am willing to help with a
response to the example. In short, I agree that
Christine Grahame raises some valid points. It is
normal for our clients to expect the opposing view
to be presented and, if there are to be prehearings, a planning committee might allow the
same hearing that an inquiry would, if it was short
and—it is to be hoped—succinct. The normal run
of things is that the inquiry hears the case for the
developer and the case for the objectors, allows
questions from members and then has a final
debate. The bill may be silent on that, but I expect
that matters will be pursued in that way. I hope
that that is a helpful, positive response on
engaging community views.
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The variations that Christine Grahame
mentioned are not substantial. It might be fair that
those who have been recorded as objectors at the
first stage of a planning application are consulted
where a variation is proposed, but I still believe
that it should be at the discretion of the director of
planning—perhaps with council members—to take
a view and decide what is a substantial variation.
In my experience, a variation is quite often
insubstantial—it is a matter of, for example,
varying the approved plan for the building’s
windows—and it might weigh down the system to
involve too many people in something that is
literally not material.
Hugh Crawford: I endorse Richard Slipper’s
comments on dealing with particular applications,
but a splendid opportunity exists for the public to
be involved in local plan inquiries. That opportunity
is taken and used widely to debate all manner of
issues in the setting of a local plan or the setting
and approval of a development plan, to which
applications should conform.
The Convener: I thank the witnesses for
appearing before us. I appreciate their having sat
here for two and a half hours. We are now running
behind schedule so, if the witnesses would like to
raise any additional points with the committee, we
would be grateful to hear from them in writing.
The committee will be suspended for five
minutes to allow for a changeover of witnesses.
12:02
Meeting suspended.
12:08
On resuming—
The Convener: I welcome our second panel of
witnesses, who represent the power generation
industry. We are joined by Maf Smith, the chief
executive of the Scottish Renewables Forum;
Harry Malyon, the Scotland development manager
for Npower Renewables; Debbie Harper, the
development and policy manager for Scottish
Power; and Alasdair Macleod, the Scotland
development manager for Airtricity.
I thank you for attending the committee and for
waiting. The committee has specific lines of
questioning that it would like to go over with you.
If, at the end of our questions, there are matters
that you feel we have not asked you about, we will
give you an opportunity to make further comments
and to provide the committee with further written
evidence.
Did the Executive consult effectively on its
proposals for the Planning etc (Scotland) Bill and
were you able to engage in that process
effectively?
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Maf Smith (Scottish Renewables Forum):
Yes, we were able to engage effectively. The
white paper was useful because it set out some
broad themes. Prior to its publication, a number of
consultations were held on related issues. It is fair
to say that we are as an industry actively involved
in planning, so we felt that we had a lot of
expertise to offer. We are pleased that the
Executive reflected on some of those issues prior
to introducing the bill. We have engaged in the
process; we have set up working groups to
consider the issues and we have been able to
comment.
Debbie Harper (Scottish Power): We had no
problems. We had effective access to the correct
documentation in the timescales that were
allowed.
The Convener: Will the bill enable the
development of cleaner and more sustainable
forms of energy in Scotland?
Maf Smith: We support the overall thrust of the
bill in what it is trying to do and the improvements
that it is trying to make. We also agree with the
frustrations that have been expressed about the
current system. I expect that we will come to
specific points that some of us have raised. It is
worth highlighting that the key factor is resources,
which the previous panel of witnesses obviously
mentioned. We support the bill’s aspirations on
efficiency and inclusion—although we can provide
examples of other things that we would do or
things that we would take further—but unless the
bill is backed up by resources, many of the
aspirations will go unrealised.
Alasdair Macleod (Airtricity): We strongly
support the aspiration to ensure that the planning
system is modernised and becomes more
responsive. The renewables industry is growing
very quickly, so a planning system that the
industry can work with is vital.
Patrick Harvie: How has the renewables sector
engaged with the development of the first national
planning framework? How do you expect to feed
into the next one, if and when that process gets up
and running? What impact will the national
planning framework’s existence have on the
sector?
Debbie Harper: We support the principle of a
national planning framework and we look forward
to being involved in the consultation on the next
national planning framework, when it arrives. We
see the national planning framework as being a
crucial tool in addressing the strategic energy
issues in Scotland and in the energy sector’s
future development. We look forward to the
framework and we hope that major energy
infrastructure and transmission systems are
reflected in the national planning framework.
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A side issue, which I mentioned in our
submission, is that we would support enhanced
status being given in the national planning
framework to developments in the national
infrastructure, such as sub-stations that are
associated with key bits of infrastructure.
Harry Malyon (Npower Renewables): It is not
reasonable for all projects to be at the top of the
hierarchy, but the infrastructure is definitely crucial
in the facilitation of projects. If projects are
sensibly proposed, they should go through the
normal planning framework.
Patrick Harvie: Does the panel expect that the
national planning framework will achieve the kind
of co-ordination that many people are looking for
in the development of renewables? How easily will
the framework mesh with other factors, such as
the Electricity Act 1989 and your organisations’
internal processes?
Debbie Harper: It is stated that the bill aims to
give the national planning framework enhanced
status. That statement is welcome.
You are correct to suggest that the majority of
our developments that the national planning
framework will be concerned with will be Electricity
Act 1989 applications as opposed to Town and
Country
Planning
(Scotland)
Act
1997
applications. An application under the 1989 act
would have to go through its own consultation
processes with local planning authorities. The
framework should reflect the principles that the
revised planning legislation seeks to achieve.
12:15
Maf Smith: I will comment on issues around the
Electricity Act 1989. This perhaps relates more to
the issue of hierarchies in planning, but there is in
any case a need for agreement on the place of
section 75 definitions under the 1997 act within the
hierarchy, and on smaller-scale proposals
involving renewables. The white paper discussed
renewables and gave examples of schemes, but it
failed to define the impact in relation to the
hierarchy. As an industry, we wish to be involved
in that. There are already examples of local
authorities adopting renewables strategies or
carrying out assessments of their development
plans and looking at the hierarchies in a different
way. The big question for authorities is about the
impact of the Electricity Act 1989. It would be good
if local authorities and the industry could work with
the Executive to sort the situation out, and it would
be helpful if a shared definition could be agreed.
Patrick Harvie: A large number of witnesses
have expressed concern that the process for
approving the NPF is perhaps not all that it could
be. It involves a consultative draft, to be followed
by a document to be laid before Parliament for 40
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days. Ministers, rather than Parliament, will then
sign it off. Would any of the witnesses like to
comment on that process? Will it give you and the
communities with which you engage opportunities
to influence the framework’s content?
Harry Malyon: I find it difficult to view some of
our projects in the context of the national planning
framework. Debbie Harper’s projects would, in
terms of transmission and infrastructure, be more
suitable for inclusion in a national framework.
Patrick Harvie: That might apply to specific
developments, but I am sure that the NPF will
have an impact on the sector beyond specific
developments.
Debbie Harper: Yes, I am sure that it will. I think
that Harry Malyon was referring to particular
projects and how they might be defined in any
future hierarchies that are to be determined under
the bill. In the type of business that we are
involved in and that we are representing, we would
take every opportunity to be involved in
consultation, either as members of the community
or as businesses. We would use the various
business forums that deal with the national
planning framework and its drafting to get involved
throughout the process.
Alasdair Macleod: Generally, local authorities
have gained a lot of experience on Electricity Act
proposals. It would be useful if guidance could be
made available on how Electricity Act proposals
might link into the national planning framework.
Mr Home Robertson: There has been some
controversy about the geographical locations of
renewable energy projects. At present, that is
driven by people such as you making applications
for consent. It could be said to be about fishing
expeditions, testing the water and seeing what
happens. Is there a case for turning the NPF on its
head and getting either the Executive or the
strategic planning authority to identify preferred
areas for renewable energy projects and then to
invite applications in those areas, rather than use
the more random approach that currently puts the
responsibility in your court? Could that be a useful
way to approach this difficult issue?
Maf Smith: The current situation is far from
random.
Mr Home Robertson: It sometimes looks as
though it is.
Maf Smith: The implication is being made that
there is a vacuum when there is, in fact, a strong
policy structure that guides applications and
decisions. Currently, local authorities may
consider preferred areas—many do so and the
industry has supported that. Our view is that that
can be done appropriately at local authority level,
where there is more understanding of key issues,
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which means that more useful detail can be
applied.
There is also guidance from Scottish Natural
Heritage on landscape, ecology and zoning, which
has been useful and helpful. Figures from SNH
show that the bulk of development proposals
accord with what it says are acceptable zones. As
a result, there is already a lot of helpful guidance
and data at national level and from the statutory
consultees and local authorities.
It is worth noting that different types of
renewables require a criteria-based planningpolicy system, because many different factors
have to be taken into account. A national
framework or plan that attempted to cover them all
would take a lot of time and cost a lot of money to
put together and, because it would have to involve
many parties, would likely contain many
inaccuracies. As a result, we support there being a
local focus for that framework.
Mr Home Robertson: Is there a risk that some
bloody-minded local authority with a nimby attitude
might say, “This is all too difficult. We don’t want
any of these things in our area”? Could
responsibility be taken at strategic level, if you like,
to designate the parts of Scotland that are most
appropriate for wind farms?
Harry Malyon: That would go against the
requirement
for
rigorous
environmental
assessment and local consultation for individual
schemes. However effective and well-meaning
strategic plans might be, the weighting that they
give certain constraints and criteria always differs
from the weighting that others would give them.
Moreover, circumstances can change. For
example, Dumfries and Galloway Council spent a
great deal of time and resources on preparing a
one-kilometre-square strategic plan for the whole
region, in which certain fundamental economic
assumptions were made about, for example,
suitable wind speeds for wind farms—for which
the plan happened to be—and electricity grid
connections, but those assumptions were not
necessarily right. As a result, Dumfries and
Galloway found that it was asking the wrong
questions.
With the requirement to carry out a strategic
environmental assessment for the plan, things will
become even more complicated. My fear is that
such a strategic plan would be unwieldy and costly
and would probably be almost out of date by the
time it was prepared.
Although we very much appreciate the guidance
on designated areas and guidance from local
authorities and SNH on what they feel might be
acceptable, it would be wrong to prejudge an
individual application based on whether the
development in question happened to be in a
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preferred area; after all, a site outwith a preferred
area might well meet all the criteria on which the
preferred area had been designated and,
conversely, a site in a preferred area might, for
design
reasons,
be
unacceptable.
The
acceptability of planning applications should be
determined by assessment of the individual site
and should be the result of a rigorous EIA and
consultation.
Maf Smith: There is a proposal to update
national planning policy guideline 6—on
renewable energy developments—to Scottish
planning policy 6. That would be the right way of
advising local authorities on how to assess
renewable schemes, so we urge the committee to
consider whether the expected SPP 6 should set
out a criteria-based policy that asks local
authorities to set the framework within, for
example, preferred areas.
Mary Scanlon: Debbie Harper mentioned to
Patrick Harvie that Scottish Power would like
transmission upgrades and major generation
infrastructure, such as the Beauly to Denny power
line, to be included in the national planning
framework. How would such an approach benefit
not only developers but communities?
Debbie Harper: If the NPF were to set the
context of future energy and other developments,
it would make what is being pursued more
transparent both for the industry and for
communities. It would be set out in a different
timescale and it would be clearer to everyone
involved.
Scott Barrie: I want to turn to the hierarchy of
developments. In its submission, Scottish Power
favours an indication of where national, major and
local developments might fit in the hierarchy. Maf
Smith touched on section 75, but what other
specific considerations need to be given to
renewable developments to fit in the proposed
hierarchy?
Debbie Harper: In what way?
Scott Barrie: In your paper you suggest that a
distinction be made between national, major and
local developments. What other considerations
should the committee be aware of?
Debbie Harper: I say for the avoidance of doubt
that I suggested a categorisation for energy
projects: a project over a 50MW threshold would
be deemed to be a national project; a project
between 5MW and 50MW would be a major
project; and a project under 5MW would be a local
project. Local schemes being defined as less than
5MW would make them more community-based.
Such categorisation would avoid confusion as to
the scale of a development, particularly in respect
of its footprint and the type of involvement. When I
suggested that a project should be classed as
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major, I was thinking about the terms of
assessment of a project before submission to the
planning system and the types of scrutiny after
submission.
Harry Malyon: If a hydropower scheme, such
as those in which we are involved, is over the
1MW threshold, rather than the 50MW threshold, it
is subject to Electricity Act procedures. No such
schemes could be defined as national
developments—in some cases, one wonders
whether they could be defined as major
developments,
albeit
that
they
require
environmental impact assessments. We want
separate legislation or statutory instruments so
that hydro schemes will be treated slightly
differently.
Alasdair Macleod: I want to make a
comparison with the Irish planning system.
Airtricity, which is an Irish company, has several
energy schemes in the Republic of Ireland. The
Irish Government is preparing a strategic
infrastructure bill and proposes that applications
for wind farms over 100MW capacity or with 50
turbines would be handled by the Irish Planning
Appeals Board—An Bord Pleanála—and not by
county councils, which is similar to the proposal on
national developments for Scotland. One reason
for the promotion of the strategic infrastructure bill
is to make the Irish system more responsive in
respect of the speed of its decision-making. The
aim is that decisions would be given within 28
weeks by the planning board. That recognises the
importance of delivering major infrastructure
projects in the Republic.
Mr Home Robertson: The Scottish Renewables
Forum
has
expressed
misgivings
about
supplementary planning guidance—which could
be attached to local plans under the terms of the
legislation—because of the risk that it could be
used as a device to frustrate national guidance.
However, things could be the other way round—
such supplementary guidance could be a positive
device to help to identify more suitable sites. Will
Mr Smith expand on that theme?
Maf Smith: I should make it clear that we are
not, as with the last panel, opposed to
supplementary planning guidance, although we
have concerns about its status, on which the bill is
unclear. Supplementary planning guidance would
need to be subjected to appropriate scrutiny. What
is not clear is what would happen were it to depart
from a development plan or from national
guidance. We know of local authorities that have
adopted supplementary guidance that has
departed from the local development plan. If that
happens, the plan and the guidance need to be
reconciled; if they are not reconciled, people will
have two—contradictory—pieces of guidance at
local level. We say to the committee that that
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should be resolved. Supplementary guidance
needs to be subject to the same level of scrutiny
as the development plan. People would need to
know why supplementary guidance contradicted
the development plan.
12:30
Harry Malyon: If I may, I will give an example
that illustrates our concerns. Last October, I
attended a hearing, although it was not one that
involved a scheme of ours. During the hearing, a
member of the planning committee said to the
head of development control, “We have two areas
of guidance before us: the national planning policy
guidance and our own supplementary guidance.
Clearly, they are in conflict. Which one should we
give greater weight to?”
The head of development control said, “The
supplementary guidance is your guidance. It
derives from what you see are the concerns of
local people. Therefore, you are entitled to give it
more weight than the national planning policy.”
That is a matter of concern. The Parliament has
an opportunity to make it clear in the bill that
supplementary planning guidance is subordinate
to national planning policy.
Mr Home Robertson: We have got the
message: you are looking for consistency in the
various categories of plans and guidance.
I move on to the issue of variations to planning
applications. Reservations about the measure
were expressed in written evidence, but it could
provide the flexibility that is required to address
matters that arise in environmental impact
assessments, for example. Do you want to
develop that theme?
Maf Smith: I will start with the scoping that is
undertaken prior to the formal submission of an
application. As part of that procedure, the local
authority or a statutory consultee, for example, can
raise all the relevant issues. The EIA work is
undertaken, following the submission of the formal
application, and pertinent and relevant issues can
arise at that time. Under the current planning
system, developers are prevented from making
amendments. That is a concern, as amendments
can be positive and helpful in securing better
schemes.
Conversely, we have concerns about the
proposal to amend section 39 of the principal act,
which makes provision for a local authority to
decline to determine an application because of a
contradiction with the previous section. If a
developer cannot secure a variation, they may
decide to resubmit but, if they are not allowed to
do so, a catch-22 situation ensues. We would like
that to be resolved. In general, the variation
powers are good. They will produce not only better
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schemes but better involvement of community and
statutory consultees.
Debbie Harper: I endorse that. There is a
perception that an application that is varied
following submission is a bad thing, as it is flawed
in some way. Often an application is varied in
order to meet the concerns of statutory consultees
or as a result of communication with communities
or third-party consultations. In some cases, the
developer has made a positive move in making
the variation. In any case, the developer’s ability to
vary will be at the discretion of the local authority
or the determining body.
On third-party involvement in the variation
process, the bill puts a requirement on the
developer to advertise the variation if it departs
significantly from the original application. I reiterate
that a developer deciding to vary an application
should not always be thought of as a bad thing.
Often, it is positive for the development of a
project.
Alasdair Macleod: There is another aspect to
variation, which is the ability to vary a consent that
has been granted. Because of the nature, scale
and location in which wind farms tend to be built,
we have an ecological and an archaeological clerk
of works on site. They work with us and with the
local authority to ensure, for example, that if an
access track has to be moved to avoid a particular
feature found on the site, it can be moved with the
authority’s consent, using the variation powers.
Those powers are important and they work
effectively.
Mr Home Robertson: So you are looking for
more flexibility.
Alasdair Macleod: Yes.
Christine Grahame: What will be the practical
implications
for
you
of
pre-application
consultations and predetermination hearings?
Harry Malyon: The proposal for an application
notice is understandable, providing the application
does not have to be defined too closely. That
would defuse the purpose of consultation. The
proposal for a pre-application consultation is fine,
as long as it does not seek to predetermine the
application itself. A pre-application consultation
that seeks to resolve issues and to engage with
consultees before the planning authority’s proper
scrutiny of the application would be a good thing;
but a pre-application consultation that puts
everybody’s backs against the wall and leads to
confrontation would be hard for a local authority to
go back to after the due process of consideration.
Debbie Harper: Pre-application notification is a
good idea. If local authorities know what is
coming, it is easier for them to allocate resources.
Our only concern is about the period of notice. The
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bill suggests 12 weeks, which we feel is a long
period before the actual submission. I believe that
other kinds of legislation have periods of 28 days.
That would be a more realistic timescale.
Alasdair Macleod: I agree with Debbie. The
wind industry excels in its approach to preapplication consultation. Primarily because most
applications will involve EIAs, there is a long leadin before the application is submitted. That gives
us the opportunity to engage with the community
and to discover the issues that are important
locally. Those issues can then be addressed,
primarily from an environmental perspective.
I share the concern about the timescale for
statutory pre-application consultation. In the leadin to a submission, a project is refined and
modified until it is acceptable. If there was a period
of 12 weeks before the submission, the community
might be concerned that changes had been made.
A period of 28 days would be more appropriate.
Christine
Grahame:
predetermination hearings?

What

about

Alasdair Macleod: Again, I welcome those.
Many local authorities will offer hearings when
they reach the determination stage, particularly if
the application is considered to be a departure
from the development plan. The current advice in
PAN 41 is that departures from the development
plan should be subject to hearings. Hearings give
the developer the opportunity to comment on
objections or to expand on the benefits of a
project.
Christine Grahame: If there are departures
from the development plan, should the community
be at the hearings too?
Alasdair Macleod: Yes.
Debbie Harper: Yes.
Christine Grahame: Are you concerned that
procedures may not be standardised across the
various planning authorities? Should they be
standardised, or should there be flexibility?
Alasdair Macleod: If they were standardised,
communities would have more certainty.
Procedures vary from local authority to local
authority. Standardisation would be welcome as it
would give communities certainty and a clearer
understanding of the planning system.
The Convener: Are you, as developers, in full
agreement with the Executive’s proposals on
public consultation and involvement in the
planning process?
Witnesses: Yes.
The Convener: Thank you. That is useful to
know.
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The Convener: It may well have been, Mr
Home Robertson.
The bill gives five new grounds on which a local
authority can refuse to consider whether to give
planning permission. Scottish Power has
suggested that those provisions might be unduly
restrictive. Will you outline why you think that that
is the case?
Debbie Harper: I am sorry; will you clarify that
for me?
The Convener: In the bill, there are five new
grounds on which a local authority does not have
to consider a planning application. In your written
submission, you suggested that those might not
be helpful. Will you tell us why you think that the
new grounds are unnecessary?
Debbie Harper: There are a number of reasons
why it might not be helpful for a local authority to
suggest that it does not want to consider an
application. I think that you are referring to our
comments on the resubmission of applications.
Often, an application in which we are involved has
to be varied or amended in some way. The
mixture of local authorities’ discretion to refuse an
application, the refusal of a substantially varied
application and the limited possibilities for appeal
is of concern to us. We are concerned not about
one of those in particular but about the
combination of the three.
The Convener: If there is proper and full
consultation with communities, the need to amend
any proposed application will come early on in the
process, before an application is submitted. If that
is the case and if your organisations are signed up
to full consultation and involvement with local
communities, it might not be necessary to reapply
constantly for the same planning consent, so the
point that you make in your written submission is
perhaps bogus.
Debbie Harper: In an ideal world, communities
would give feedback at the early stages of an
application, but that is not always the case,
unfortunately. At the moment, we try our best to
implement full community consultation at the
scoping stage of a project and when the
application is in for determination. I am afraid that
you would be amazed how many people come to
us even after consent is issued and say that they
did not know anything about the application
regardless of whether we have advertised in
papers, done leaflet drops or held exhibitions. The
opportunity to resubmit an application—either a
variation of an existing application or a slightly
amended scheme—to accord with feedback that
we have had throughout the process is welcome.
The provision will be good for developers.
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Alasdair Macleod: The requirement to modify
an application often results from comments from
statutory and other consultees. Scottish Natural
Heritage or Historic Scotland might raise a
particular concern that was not identified through
the environmental impact assessment and seek a
modification—for example, the deletion of certain
turbines from a project. Airtricity might agree with
that and wish to modify the application but, under
the bill, the local authority could decline to accept
that application. That is where the concern lies. It
is about enabling us to submit not multiple
applications for the same development, but the
same application that has been modified to take
account of feedback.
12:45
Maf Smith: There was a recent example of a
scheme that had planning permission on which a
statutory consultee issued a further view very late
in the day. It said that other issues had come up
since it made its first submission, it had some
objections and it was seeking to have several
small changes made to the plan. At that point, the
developer did not have time to respond because
only a couple of weeks were left before the date of
the planning decision. The local authority looked at
the situation and decided to reject the scheme on
the basis of the new information. The developer
was then able to look at the plan again and
resubmit the application for the scheme having
taken on board the statutory consultee’s
comments. Effectively, the developer had removed
all concerns.
That would not be allowed under the current bill
proposals, even though the developer had created
an acceptable development and the consultee was
able to respond effectively. Things can happen
during and after a consultation and the submission
of the plan, right up until the determination. The
legislation needs to be flexible enough to allow
such things to be taken into account.
The Convener: Do you accept that communities
also need a degree of certainty, particularly about
developments that they do not necessarily want on
their doorstep but which they accept society
requires? The constant threat of an application
being made to a local authority time after time
causes communities great anxiety. A balance
must be struck between the rights of developers
and those of communities.
Harry Malyon: I accept that. What usually
happens with a variation of an application that
might lead to resubmission is that circumstances
change. That can lead to an adjustment that
benefits the community or the environment. For
example, recently we had to make a variation
because of otters moving their holt up close to a
hydro intake, which resulted in us having to move
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the intake to a different place with the full
agreement of Scottish Natural Heritage.
Such variations and resubmissions would
usually be for a scheme that the community and
the environmental consultee would see as an
improvement. I absolutely understand how
communities might view the prospect of someone
making an application to use 20 machines but
halfway through the process adding another 10
machines. That would be wrong.
The Convener: A local authority could use
those five criteria, but there is absolutely no
requirement for it to exercise the new powers if the
circumstances that Mr Malyon has just outlined
are to the benefit of the community and the local
authority.
Harry Malyon: I understand that. The bill states:
“if the planning authority consider the variation to be such
that there is a substantial change in the description of the
development for which planning permission is sought, they
are not to agree to the variation.”

I am looking for guidance in a planning advice
note or elsewhere about the definition of “a
substantial change” and for some comfort that if
there is a variation that most parties would think
reasonable, the application will not be thrown out
just because the local authority might have taken
against the application. There are dangers in the
bill’s wording.
Debbie Harper: I understand the point entirely.
Local developers fear that if a local authority had a
problem with the type of application that they were
pursuing, that section might be used to their
disadvantage. If the section were to clarify that a
variation was intended to meet the requirements of
a statutory consultee’s comments or to address
the concerns raised by consultees throughout the
process, it would be a positive move forward.
Cathie Craigie: Each planning authority will be
required to establish a formal scheme of
delegation. Where a planning officer refuses or
grants permission, subject to conditions, the
applicant will have a right to review. What are your
thoughts and comments on that aspect of the bill?
Debbie Harper: We have concerns that the right
of appeal against a local authority’s decision in
effect will stay with the local authority. We feel that
it would be fair to offer an independent, third-party
right of appeal outside the local authority.
Cathie Craigie: Do you have any ground for
suggesting that it might be unfair to leave the
decision with the local authority, since it will be
delegated to officers of the council?
Debbie Harper: Our concern is that if a local
authority had a problem with the type of
development that someone was pursuing, the
decision taken might not be the same as that of a
third party.
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Current statistics show that something like 30
per cent of appeals that go to the Scottish
Executive are allowed. That makes us think that
30 per cent of those determinations should have
been positive when the plans went to the local
authority or determining body.
Cathie Craigie: Would many applications from
your organisation be dealt with under a scheme of
delegation?
Debbie Harper: Probably not from my industry.
Maf Smith: What you describe is a real issue for
smaller-scale developments. Experience to date
suggests that a one-size-fits-all approach can be
taken in the planning system. For example, an
individual business might seek to install a turbine,
which would be a relatively minor-scale
development, but in some instances local
authorities have sought to apply the criteria that
they use for major-scale wind farms and have
showed no willingness to inject a sense of realism
into how they consider such a scheme. We are
concerned that under the delegated authority
proposals, those schemes would have no exit
route, whereas larger schemes would be able to
seek appeal by dint of their size and the hierarchy.
Smaller schemes, in which there might be more
opportunity for development as well as
community-led development, stand a chance of
being trapped because of criteria being applied too
stringently or inappropriately.
Cathie Craigie: The previous panel made the
point about local knowledge and local councillors
having knowledge of their community. Is that not
useful in the planning system?
Alasdair Macleod: The main concern is that
planning officers usually refuse permission on
planning policy grounds. If local councillors are to
hear appeals, they will be familiar with those
policies, because they probably approved them.
The benefit of having a third party consider the
appeal is that they can look afresh at whether the
policies have been applied appropriately. It brings
somebody else in to oversee the application of
policy.
Cathie Craigie: The bill proposes to reduce the
standard duration of planning permission from five
to three years. Are you concerned about that?
Debbie Harper: Yes. I heard what the previous
panel said about the timescales that are
associated with larger companies, which must
schedule board meetings and so on. It is amazing
how quickly three years can pass when a decision
must be made about whether to pursue an
expensive and time-consuming public inquiry, for
example. A fear is that the Scottish Executive or
determining bodies could be inundated by
applications as a result of the proposal.
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We have another concern. At the moment, when
permission nears the end of its duration, an
application can be made to vary conditions that
are associated with time. We saw no opportunity
to do that in the bill.
Maf Smith: The previous panel talked about the
related issue of section 75 agreements and we
share its concerns. Such agreements can take a
long time to reach, from the initial resolution to
consent. That can eat substantially into the
duration of permission. We would like more focus
to be placed on ways of streamlining section 75
agreements, because agreements have many
standard terms and authorities have good
practice, for example. Some matters could be preagreed. I do not suggest presupposing that
consent would be given, but non-contentious
issues could be got out of the way.
The witnesses from the housebuilding sector
talked about timescales and we have similar
issues. For example, grid applications, dealing
with other statutory consultees, site access and
landowner agreements might stop a developer
building within the given timescale, even with the
best will in the world. Therefore, we would like to
ensure flexibility to prevent the bad situation in
which a scheme that is deemed acceptable cannot
proceed because other parties have prevented its
construction from starting within the given period.
Harry Malyon: Is there a case for giving further
guidance, perhaps in the form of a PAN, to apply
in situations in which a major development might
be at the mercy of infrastructure providers? In
such circumstances, the guidance might be that
local authorities can vary the proposed three-year
duration at the applicant’s request, if he can show
reason for varying the duration, or that the
duration of planning permission should be
different. One size does not fit all.
Cathie Craigie: I think that the bill allows for
that, but I cannot put my hand on the relevant
provision at the moment. Do you understand
communities’ concerns? A community might hope
to see houses or development but instead have a
building site for a long period. Do you understand
the Executive’s thinking in reducing the time, to
meet community interests?
Maf Smith: Yes. I emphasise Harry Malyon’s
point. We would like clearer guidance about how a
local authority might change the duration, which is
unclear. We are concerned that planning
permission might become unusable and that,
when a developer reapplied after time, it would be
denied permission, so all the good work that had
gone on and the consensus that a scheme should
proceed would be taken away. Clarity about how
to change the duration for major projects would be
useful and helpful.
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Alasdair Macleod: One of the main features
that we want is increased confidence in and
certainty from the planning system. One major
issue that faces us is the length of time that is
taken to make grid connections. Reducing the
period of consent to three years would not deliver
confidence and certainty for investors when we
face lengthy waits for grid connections.
13:00
Cathie Craigie: Is your view based on how the
system currently operates?
Alasdair Macleod: I was giving a specific
example, but I endorse the comments that were
made about the time that it takes to negotiate
section 75 agreements and to discharge
conditions. After consent is granted for a
renewables project, particularly for a wind farm
development, there remains a lead-in time
because issues to do with land, legal agreements
and engineering must all be approved after
consent is granted. A three-year timescale would
be quite tight.
Harry Malyon: We are taking forward a
development for which consent was secured not
by us but by a developer who could not progress
the project. The developer’s application had gone
to appeal and the reporter had imposed a
condition that within three years the turbines must
be built, in operation and connected to the grid. It
had quickly become clear that although the
turbines could be built, the grid connection could
not be made available within three years. The
reporter had further required that if the turbines
were not connected to the grid within three years,
the development must be dismantled and the site
restored to its pre-development state. We were
fortunate because the local authority approved an
application to vary the conditions. If the local
authority had not done that, a condition that might
have seemed reasonable and appropriate when it
was imposed would not have been met as a result
of the actions of a third party.
The Convener: The bill would replace section
75 agreements with a system of unilateral
obligations. What impact would such a system
have on the renewables industry?
Harry Malyon: We are used to section 75
agreements and we are happy with the obligations
that are contained in such agreements, which
relate to matters such as restoration, noninterference with television and radio transmission
and habitat and environmental monitoring. If
unilateral obligations work in a similar way, there is
no reason why they should cause us problems.
Debbie Harper: I agree. I understand that such
obligations have been incorporated effectively into
the English system. When planning authorities,
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developers and communities cannot come to an
agreement, the approach offers a mechanism
whereby developers can offer to take action to
meet another party’s concerns.
Maf Smith: The white paper, “Modernising the
Planning System”, contains proposals for
processing agreements, which are not mentioned
in the bill but would be useful, for example when
developers discuss with statutory consultees or
local authorities the issues that need to be scoped
in an application. It is frustrating that statutory
consultees often do not take scoping seriously or
send clear signals about the further information
that they seek from developers. Such issues can
delay front-end work for developers.
We support the principle of good neighbour
agreements, which are mentioned in the bill. The
renewables development industry has good
experience of such agreements. However, there is
a lack of clarity in the bill about good neighbour
agreements, which are intended to aid
communication but could go further. We foresee a
situation in which a developer could not secure a
determination unless they had entered into a good
neighbour agreement.
Two questions arise from that. First, if a
community asks for things to be included in the
agreement but the developer considers the
request vexatious, how will the issue be resolved?
Secondly, what will happen if the community
proposes things that conflict with the planning
conditions that the local authority has set? How
will the developer deal with that? Obviously, they
cannot meet conflicting obligations. The bill is
unhelpful because it is trying to do two things at
once. We seek clarity on the matter.
The Convener: Mr Smith, you have moved us
on to the issue of good neighbour agreements. I
welcome your support for them, but I note from
Scottish Power’s written submission that it is less
supportive of them. Ms Harper, will you tell us why
Scottish Power believes that good neighbour
agreements are unnecessary?
Debbie Harper: To clarify, we state in our
written submission:
“Whilst we are supportive in principle, we do not support
the detail of the proposals.”

Our concerns are similar to those that Maf Smith
outlined. Who will agree the detail of a good
neighbour agreement? Will it conflict with the
essence of the planning consent or the
recommendation for approval? Who will enforce
the agreement? We do not think that the answers
are covered in the bill and we seek clarification of
how the system will work in practice.
The Convener: In your written evidence you say
that there is no statutory need for good neighbour
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agreements because they will duplicate existing
arrangements. Do you accept that, if we provide a
statutory framework, all developers will follow the
good lead that Scottish Power has set? That will
ensure that other communities benefit from the
good practice that has been established by
Scottish Power.
Mr Home Robertson: That is another trick
question.
Debbie Harper: In our submission we mention a
community benefit scheme in Argyll and Bute. In
that example, we work in an environment that is
similar to good neighbour agreements, but the
administrative mechanisms are slightly different.
The principle of good neighbour agreements is
fine, but we are concerned about the logistics. I
agree that, if other communities can benefit from
such things, that is good.
Alasdair Macleod: I endorse what Debbie
Harper said. The renewables industry has a good
track record of engaging with the community
before, during and after construction. Last year,
we had an open day at our wind farm site at
Ardrossan and 1,000 people came to the site to
see what was happening. They were enthused by
the development and we continue to work with the
local community. There is commitment to engage
with the community. My point is that the planning
authority should have a clear role in discharging
conditions and that the community’s role needs to
be clarified.
Christine Grahame: I apologise for having to
leave the meeting earlier.
In your submission, you mention the removal of
the applicant’s right to decide the format of an
appeal. Similarly, you are concerned about the
proposed restriction on the introduction of new
material at appeal. Do you want to add any
comments that are not included in your written
evidence?
Debbie Harper: Our main point is that the
majority of the projects that we are involved in are
environmental impact assessment projects and
information often emerges between the request for
written submissions and the determination of the
appeal. For example, concerns might be raised
about birds and further monitoring might be
done—
Christine Grahame: Otters.
Debbie Harper: Yes. It could be otters.
Christine Grahame: I was listening. That was
the highlight of the day.
Debbie Harper: There is an advantage in
people being able to introduce fresh evidence as
long as it is associated with the original
application.


315

3207

1 MARCH 2006

Christine Grahame: So you would resist what
we have at the moment, which is—
Debbie Harper: At the moment, it is particularly
tight.
Christine Grahame: At present, an appeal
could be running and a new application could be
going through. I think that the Faculty of
Advocates mentioned that.
Debbie Harper: In our evidence, we suggested
that, with regard to an appeal and any impending
inquiry, there should be some flexibility about what
can be discussed.
Alasdair Macleod: One solution might be to
require the submission of supplementary
environmental information at a certain time during
the appeal process. That tends to happen at the
moment. The reason why there is a requirement to
submit the supplementary information is that there
is a time delay between the original EIA being
submitted and a decision being taken whereby
modifications are made and new information
comes forward. In an appeal situation, it is
appropriate that the reporter and the ministers
have all the environmental information before
them.
Christine Grahame: The issue of changing
circumstances is already covered, is it not? If the
matter could not have been raised before that
time, it can be raised at that point.
Alasdair Macleod: There are concerns that the
appeal would consider only the original
application. I am not aware that there is a specific
provision that supplementary environmental
information can be brought forward.
Christine Grahame: The bill says:
“a party to the proceedings is not to raise any matter
which was not before the appointed person at the time the
determination reviewed was made unless that party can
demonstrate … that the matter could not have been raised
before that time”.

That seems to cover the concerns that you have
about environmental changes, otters or whatever.
Alasdair Macleod: I will look into that.
Euan Robson: You heard our earlier discussion
on the question of increased fees and the
aspiration for an improved, efficient and
streamlined service from planning authorities. Can
you give me your views on the acceptability of
higher fees and the trade-off that would be
required if we were to achieve a swifter process?
Maf Smith: Our views accord with those of the
previous panellists, in general. If increased fees
brought more certain determination times, that
would be helpful. A parallel to that is found in the
fee increases that were set last year by the
Scottish Executive. The industry supported that
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because it allowed greater resourcing within the
section 36 team at the Scottish Executive. If
increased
fees
do
not
produce
better
determination times, however, we would have
concerns. We also accord with the view that the
issue is to do with not only the local authority’s
ability, but that of other statutory consultees, to
engage with the process within an effective
timescale.
Harry Malyon: One of our biggest difficulties is
getting statutory consultees to engage in
consultation before an application is made. That is
particularly important in a situation in which we are
happily going down the route of enhanced public
and community consultation, prior to application.
In relation to technical matters to do with an
application, the community might look to Scottish
Natural Heritage or SEPA to give them some
technical leadership about the responses that they
will make. My difficulty is that a fee increase does
not necessarily allow an increase in the resources
that are available to the various statutory
consultees, from whom we are expecting more.
Many of the delays in the determination of
applications derive from an understandable lack of
resource on the part of statutory consultees, who
tend to retreat into a position in which they seek
more information rather than spending time and
resources trying to determine the matter at hand.
Debbie Harper: In the white paper, a
processing agreement was suggested as a means
of getting more efficiency into the determination of
an application. We saw that as quite innovative. If
that could be done, with the agreement of the
statutory consultees, in relation to meeting
timescales for feedback to the determining
authorities and so on, that could be a useful tool
for making the system more efficient.
13:15
Euan Robson: Finally, there is the question of
redress if the system breaks down: if higher fees
have been paid, but there is no change in
performance or it is poorer. What form might such
redress take? Should it be applied to some of the
statutory consultees?
Harry Malyon: We are already in a position
where, if a particular party at appeal is seen as
having been unreasonable, costs can be awarded
against that party. I suspect that that might be the
fundamental safety net for the redress. It is difficult
to imagine a statute that could actually determine
effectively how hard people have worked to
determine an application. One just has to hope
that increased provision of financial resources will
enable local authorities, and possibly statutory
consultees, to take up the game and fulfil their
responsibility. I do not know that we would have
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any specific proposals for refund of fees, because
if delay occurs it can be difficult to decide whose
fault it is.
Alasdair Macleod: I would encourage more
thought to be given to the concept of processing
agreements, which Debbie Harper mentioned.
That will focus local authorities’ interaction with
statutory consultees, because if they have signed
up to a processing agreement they will want to get
a certain level of service from the statutory
consultees to enable them to fulfil the agreement.
The Convener: Earlier, you agreed that, in a
modernised planning system, there was a need for
proper community involvement and consultation.
Based on your experiences, what do you think
would
constitute
effective
communication,
consultation and involvement for communities?
Debbie Harper: It is difficult to make a sweeping
generalisation about that. If every opportunity is
given for involvement between the applicant and
the communities, the important thing is to ensure
that the outcome of that involvement can be
incorporated into the development of a project.
There are projects where Scottish Power has
conducted various levels of consultation—at the
scoping stage, at the outset of the project and later
on, to show how the project has moved on since
the initial stage. Sometimes, things happen during
the determination of the application that mean that
we have to go back again and tell people how the
project has changed. You have to ensure that
whatever you get from a consultation is effectively
incorporated into your project.
Harry Malyon: On Monday, I was speaking at
Our Dynamic Earth, at the Holyrood conference on
community engagement, talking about a plan that
we are trying to put in place to engage with the
new PAN on community engagement. That will
take the form of a practical example of community
engagement on a project where we are going to
go further than we normally go. In fact, we shall
probably go even further than we would expect to
go in the fullness of time, to test which methods of
community engagement work and which do not.
On the scheme in question, there will be a
number of leaflet drops with return postcards.
There will be the usual net consultation, but in
addition we will employ staff to select a group of
people to come in to help at the design stage for
the application. We will present them with the
envelope within which we wish to site the project
and the baseline constraints that we have
identified through baseline surveys on matters
such as ecology, noise and electromagnetic
interference with Ministry of Defence activity. We
will lay out the choices for access and ask the
people which they feel would be the best. We will
identify landscape viewpoints and ask which are
the key ones around which they wish the wind
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farm to be designed. We will then use a computer
model of what the development might look like and
ask the people to place turbines within the
envelope and consider how that would work as a
design. I do not know how well that process will
work. A similar process worked quite well in
Caithness for an archaeologically constrained site.
I asked the local archaeological trust what the key
issues were and engaged with it in the design
process.
To an extent, consultation has to give people
influence over the shape of developments, rather
than just allow them to comment on information
that they are given. I hope that the process that I
have described will work. We are in touch with the
Executive’s planning division on the PAN that it is
drafting and it seems to be interested in our
proposals. The process is in no way dissimilar to
what other developers propose, but I hope that it
will be of interest.
Maf Smith: To put the question another way, we
could ask how we will know if there has been
sufficient engagement. The process that has just
been outlined is an example of the approach that
developers hope to take. The bill and the PAN on
community engagement are encouraging active
involvement and community engagement. For the
renewables industry, the process will be
successful if people’s expectation of what a
development will be like is the same as their
feeling about the end result. In assessing the wind
schemes to date, the Scottish Executive has
surveyed attitudes to wind farms among people
who live near them, who are best placed to say
whether they are good or bad. Prior and
subsequent to developments, people were asked
what they thought of them. The surveys found
clearly that the major concerns that are raised
prior to developments usually fall away postdevelopment. People realise that the development
is acceptable and that the noise, traffic and
construction were not really major concerns.
That suggests that people do not always
understand proposed developments. Effective
communication could, one hopes, help to improve
that understanding. Indeed, the Executive’s study
found that people actually became supporters of
schemes and felt that they improved the
environment. Most people who were surveyed
within a 20-mile radius of schemes said that they
would support the extension of the schemes.
When such surveys are done in future, we would
like the results to show low levels of concern prior
to development and matching low levels of
concern once the developments are in place.
Alasdair
Macleod:
One
criticism
that
communities often make of the planning system is
that, when community organisations or individuals
write letters of objection to local authorities, they
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either do not hear anything back, or they get a
bland acknowledgement letter. It is not clear how
people’s concerns are taken into account in the
planning system, primarily by the local authority.

people object to. Often, people object to elements
of an application rather than the entire application.
The process must focus on how to resolve such
concerns.

One way of improving the system is to get
people to explain why a scheme has been
modified in order to take an issue into account or
to give reasons why a proposal has not been
agreed to, which we certainly do. If local
authorities are charged with the task of engaging
with communities, responding to people and giving
clear reasons for their decisions, the system will
be made more transparent and people will have a
clearer understanding of where a third party’s
objection sits in the planning system.

In practice, a third-party right of appeal would be
used by single-issue groups. That presupposes
that there will be one unacceptable issue in an
application for a project. In reality, local planning
authorities try to weigh several issues and decide
what is appropriate and acceptable on balance.
With a third-party right of appeal, that balance will
be removed and one issue will be focused on. As
developers, we think that the key is to front-end
the process to create a balance in order to
proceed, and we think that local authorities are
best placed to make a balanced assessment.

The Convener: Involving communities in the
planning process so that they are not only
informed but feel part of the process will go some
way towards rebuilding confidence. However, the
committee has heard evidence from people who
have suggested that the bill will not go far enough
and that only the provision of a limited third-party
right of appeal will give communities genuine
confidence in the planning system. Those people
have suggested that communities deserve that
right for social justice reasons and that they should
be treated as equitably as developers are. Do you
agree with them? Is a third-party right of appeal
necessary?
Alasdair Macleod: I will again comment on the
Irish planning system. I mentioned the Irish
Planning
and
Development
(Strategic
Infrastructure) Bill 2006. One reason for
introducing that bill was to respond to how thirdparty rights of appeal in major infrastructure
projects are slowing down the Irish planning
process. Under the current system, 50 to 60 per
cent of all wind farm applications are subject to
appeals. The new bill proposes to remove thirdparty rights of appeal for such developments.
People in the Republic of Ireland therefore
recognise that third-party rights of appeal can lead
to an unresponsive planning system.
Maf Smith: There will be less involvement and
more national decision making in Ireland as a
result of what it has gone through. Our view is that
a third-party right of appeal would bog things
down. We know from the Irish experience that
most wind schemes that attract criticism and
campaigns can be subject to a third-party right of
appeal whether or not there are any reasons to
appeal.
A key issue is that a third-party right of appeal
would come after the point at which it would
necessarily be useable and that having such a
process presupposes that developments are either
good or bad. Developments are usually good, but
improving them is the key and objections can often
be removed. Alasdair Macleod talked about what
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Harry Malyon: The bill aims to build trust
between the developer and the community, and
we are looking for something that is two-way. We
are looking to build trust through the bill’s process
of initial consultation, pre-application consultation
and through a strong local authority view. Then,
where it is appropriate, the Scottish ministers can
call in an application to represent the interests of
third-parties, where statutory consultees see it as
inappropriate or, if the development is refused for
reasons that we disagree with, to allow us to
appeal that decision. The Scottish ministers then
make the decision.
I do not believe that it would build trust between
communities and developers if one individual or
pressure group could initiate a procedure that
would stymie a development without there
necessarily being a good reason for doing so. That
would not build trust between communities and
developers, as the views of the individual or
pressure group might not necessarily represent
the community’s views or the wider views in the
country.
The Convener: That concludes members’
questions. I thank the witnesses for coming before
the committee. If you think that there are any
issues that the committee has not covered, please
do not hesitate to contact us in writing about them.
That concludes the meeting.
Meeting closed at 13:31.

GVA GRIMLEY LLP
Background
I am Richard Slipper, a Partner of GVA Grimley, with responsibility for leading the
Planning, Development and Regeneration consulting service in Scotland. GVA Grimley is
a national UK independent consultancy with 640 fee earners in 12 offices in the UK and
Ireland, providing a range of planning, development, market agency, investment, valuation
and other surveying services.
In Scotland, the firm has offices in Edinburgh and Glasgow, employing more than 70
people in advisory work to the private and public sectors on all aspects of property.
I lead a planning, development and regeneration team of 18 people in Scotland and I have
over 20 years’ experience in urban planning projects, for the last 17 years in Scotland.
Recent projects include retail studies for local authority clients and a review of national
policy for the Scottish Executive. We have worked on land portfolio reviews for public and
private sector clients and a number of larger urban planning and development projects for
a variety of landowner, developer and investor clients across a number of Scottish cities.
We have also worked on a selection of projects in English cities for Edinburgh -based
clients.
In the last three years our principal projects have involved proposals for development on
more than 300 hectares of previously developed land, with a capacity to provide a
cumulative total of more than 20,000 homes, more than 100,000 square metres of
business and industrial space, more than 100,000 square metres of retail space and other
land and property uses including leisure hotel and services.
I understand the Communities Committee is hearing evidence on the Planning Bill in a
variety of forms of written and presented evidence and I will be joining the panel
presentation on 1 March 2006. I therefore confine my evidence here to some summary
points on selected Planning Bill issues, which I believe will provide a helpful contribution to
the Committee’s deliberations. These points are given from the independent planning
consultancy standpoint of GVA Grimley and they reflect the general views being given to
us from a wide variety of developer, landowner, occupier, investor and other clients. These
views are mainly in the context of urban planning, rather than rural issues.
General Points
My first comment is to respond to the Bill with a general welcome to the overall proposals
to modernise and re-energise the planning system in Scotland. The Bill should be
progressed apace in order to maintain momentum for change. There is no fundamental
flaw in its composition and all the provisions are to be welcomed, as devices which will
provide a more modern planning system fit for the task of managing Scotland’s
st
development growth in the 21 century.
My second comment is to emphasise the need to make progress on a Parliamentary
debate which will assist the onward implementation of the Bill and its various associated
mechanisms, with an emphasis on a renewed optimism for Scottish urban planning. This
should be driven with an underlying theme of more energy and efficiency in the planning
system. This includes the need for secondary legislation, guidance, best practice and
moreover, a vital need to force change in the pace, ethos, values and delivery of the
planning system in the public sector authorities and agencies. This aim requires
leadership from Parliament, with a healthy debate; not just on the statutory content of a
new planning act, but on the need for change in the planning climate, to reflect the fact that
Scotland is growth-ambitious and it does not eschew high quality physical development as
a necessary vehicle to deliver a smart successful Scotland. There is evidence of an
under-resourced and unenthusiastic delivery network. The changes to the statute have to
be accompanied by a change in the level of pride taken by qualified urban planners; in
making difficult but seminal decisions which will affect Scotland’s successful growth.
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I wish to convey a general message of promoting a welcome for the positive nature of
development, for the health of the planning system. In my experience, planning only
thrives when it is channelling change and managing development pressure from a lively
market which is interested in winning planning consent for development and also in being
protected by up to date planning allocations. This function fails when the lifeblood of
development activity dries up. I therefore suggest that a modern Scottish planning system
must keep enthusing the flow of development pressure, with a presumption in favour of
growth and development, which will generate the socio-economic change which is at the
heart of the Parliament’s Partnership Agreement.
Specific Points
In a more direct response to clauses in the Bill, I have 10 points in summary:
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b)

National Planning Framework – a need to lead and to set targets: The first
NPF gives a tone of national planning policy set out by the Executive, but it
tends to state present circumstances and to summarise existing policies.
Future NPF documents should set a clearer list of national developments and
targets for population, economic and services growth, with a stated timescale
for implementation of the NPF and for its review. The Bill as drafted states that
Ministers will consider “from time to time” when it will be reviewed; this is hardly
a fair context for local planning authorities to be fixed to a 5 year performance
for development plan review. Clearer timescales and specific targets will give a
clear lead to the new Strategic Development Plan teams for their vision
statements. There should be clear guidance on joint working between the
Scottish Executive Development Department and the SDP area teams.

c)

Sustainable development / presumption in favour of development: The Bill
requires planning authorities’ development plan functions to be exercised “with
the objective of contributing to sustainable development”. The Act will need to
state where the definition of sustainable development will be given. It would be
helpful for a current Scottish definition to be given in each issue of the NPF. It
is reasonable to suggest that for Scotland there is a definition of sustainable
development which differs from elsewhere and it would give greater clarity to
inward investors to see how this is defined in terms of national developments
and expectations for other major developments across Scotland. The concern
amongst the development industry is that a blanket sustainable development
presumption could suggest a blanket development deterrent. The industry
needs to have a clear message that, under the Parliament’s Partnership
agreement, the desire “to speed up decisions and allow quicker investment
decisions” is predicated on an acceptance that development is to be welcomed,
where it contributes to sustainable growth and high quality communities.

d)

Strategic Development Plans/Local Development Plans and a need for
delivery: Review of development plans has been expected for many years and
the Bill’s provisions are a welcome start. From a broad experience of acting for
clients in England and in Scotland, GVA Grimley can express a welcome for the
relatively robust and simple SDP/LDP format with Development Plan Schemes
and Action Programmes. By contrast, the developer south of the border is
faced with a potentially confusing array of new documents: Regional Spatial
Strategies, Local Development Frameworks, Local Development Documents,
Development Plan Documents Supplementary Planning Documents, to be
summarised in a planning authority’s Local Development Scheme with
Statements of Community Involvement. However, the priority for Scotland is a
real belief in the delivery of new development plans and a credible record of
delivering the policies and proposals contained within them. There is now an
urgency to see the secondary legislation and guidance which will guarantee this
delivery; but there might also be a chance to see further drafting for the new
Planning Act to have greater bite in terms of penalties for an authority’s failure

to deliver a plan timeously. This could involve a specific unit at the Executive
charged with commissioning and preparing a plan through outsourcing
services, if the authority has failed to prepare and deliver to set timescales.
The need for delivery also requires a lead from the Parliament/Executive to make it clear
that the Partnership aims, to “strengthen involvement of communities … reflect local views
better” translates into a well publicised and strictly managed consultation process and
does not deviate into ponderous prevarication. Government guidance must make it clear
that the planning process needs to set clear dates as “moments of decision” and for
progress, having weighed all the evidence, particularly in areas where there is a
presumption in favour of regeneration and change. Decision-makers on development
plans, supplementary guidance and planning applications need a clear mandate to be
trusted in their decisions and to take pride in the task of moving the process from
consultation to action. An ability to move towards and through spatial change is a key to
modern urban planning.
a)

Supplementary Planning Guidance – a more agile level of engagement:
This is a topic which has occupied GVA Grimley in much of its planning and
development activity in recent years and we could expand in more detail
elsewhere on the efficacy of Designing Places, PAN 68 and the SPP1 guidance
on Supplementary Planning Guidance. We would be pleased to discuss
detailed issues further with the Development department. Our main point is to
note the considerable success achieved on some recent cases in Edinburgh,
Glasgow and Aberdeen; where the planning, urban design, engineering and
transport team working with the landowner/developer has provided the resource
to prepare a framework, brief or masterplan, but this has been under the lead
and guidance of the planning authority. The end result has been a thorough
plan, which has been consulted in detail with local community groups and
approved/adopted by the Council as supplementary guidance which in turn,
provides a vital update to an ageing local plan and a key piece to insert into the
emerging development plan.

The experience of these successful briefs etc has shown that areas of urgent or
unexpected change can be subject to a more agile and rapid policy update which engages
all the relevant parties and critically keeps the authority’s control on content and process.
It also shows that the ability of the developer to trust the process and to commit some
significant funding resources under a rapid decision timetable has considerably improved
the speed and efficiency of the process. From this experience we would recommend that
the Executive reviews the mechanisms for approaching supplementary guidance and
looks at ways in which a similar approach might be applied to “areas of major change” in
emergent Local Development Plans. We would discourage the proposal to make all
supplementary guidance subject to the approval of Ministers, and encourage more trust in
the process of local authority approvals of fully consulted local area studies which have
been produced in partnerships with the landowner / developer.
b)

Development Management – bolder moves required: We welcome the
initiatives in the White Paper for Pre-Application Processing Agreements and
proposals to speed the decision process on major development planning
applications. We have one major development in central Edinburgh under a
pilot case study with the Executive’s Chief Planner at present and this is
highlighting a number of key areas for improving the efficiency on both the
applicant’s and the authority’s side in processing major developments. The
case involves a Pre- Application Processing Agreement, which is currently
under a productive and helpful discussion with officials. We would like to
explore these issues further with the Executive and we recommend that the Bill,
and its associated guidance, places a very high priority on new processes for
major development planning applications. This should involve a closer study of
pre-application processing agreements, the level of application fee for major
developments, the level of committed resource from authorities, the timing of
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key milestones in the process and the ability of authorities to outsource the
assessment of more complex supporting evidence.
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c)

Obligations – test of reasonableness: This is another topic worthy of a
broader discussion and indeed the proposals from Westminster for a Planning
Gain Supplement are subject to much current debate (and not entirely
welcomed by the development industry). As far as the new Section 75 clauses
in the Bill are concerned; the tone is mostly on the “take” side of the equation,
and we suggest that the statute should make it clear that contributions towards
physical works should be fairly and reasonably related in scale and kind to the
development proposed. Furthermore, in the wake of the Planning Gain
Supplement proposals; there should be a full debate about infrastructure
funding and commitment in Scotland. This should equally apply to public
agencies acting with more commitment and certainty with better sources of
funding, as it applies to developers being expected to foot the bill.

d)

Performance assessment and authorities’ resourcing: The proposal to audit
performance is a necessary device to include in the Bill and we believe that this
should be applied as a matter of ongoing usage and action, not only as a threat
which is not carried through. The development industry requires some form of
recourse to question lack of speed or fulfilment of duty on the part of the
authorities. But at the same time, in greater measure, the industry needs to feel
that performance audit is not required, because of increasing evidence of
competence, efficiency, resource and partnership from local planning
departments. These aspects will only come from a well funded and enthused
human resource which is keen to engage and does not fall prey to the
institutional malaise of lack of resource, poor colleague support, internal
tensions and lack of direction on local strategy. The desire to redress these
symptoms will be addressed through many aspects of cultural change, but it
needs to fuelled with a greater national recognition of urban planning’s
importance to Scotland’s success and a radical review of staffing and
remuneration levels in public authorities.

e)

First party/third Party: There has been much debate about the idea of third
parties having the right to appeal against approvals of consents. We are aware
of grave concerns from public and private sector clients and contacts in our
business, that the ability of any group or individual to halt the progress of an
approval, will stultify a modernised planning process. One of the central
themes of the Bill and the legislation and policy which will follow is to engage
the public and community interests as the “first party” in the planning system,
through direct input to policies and plans and in planning applications. There is
even concern in some quarters that “getting involved in planning” could be at
risk of getting consultation fatigue from planning. As mentioned above; the
system needs to be driven by an acceptance that a full and thorough
consultation will provide full engagement of public interests at the first post; and
that the system will accept that at the final post, there will be key moments of
final decisive outcome. There are increasing costs, risks and penalties for
developers presenting proposals which might be vexatious and there should be
an equal proviso, to avoid vexatious actions by interest groups or individuals
impeding the process.

f)

Involvement – versus- delivery - contradiction? We expect that the
Communities committee has already discussed the inherent tension in the
programme to modernise Scottish planning; with greater openness and
engagement on one side and speedier decisions and delivery on the other. We
recommend that the earlier points about keeping the presumption in favour of
momentum and development will help to deliver this balance of involvement
versus delivery.

g)

Business Improvement Districts: GVA Grimley provides a nationally
recognised specialism in retail studies and town centre development and
improvement. Members of our team were involved in the review of SPP8 for
the Executive and we are currently advising on complex town centre
development projects in 10 Scottish towns and cities. We welcome the BID
provisions in the Bill. But we recommend further consideration is given to an
annual Scottish Executive “Town Centre Improvement Fund”, which could
augment the efforts of BID companies.
This would be a significant
development and infrastructure fund, which could help to surmount some of the
penalty costs which are faced by town centre developers, due to the significant
heritage, transport, land assembly and other extraordinary costs. We would be
pleased to discuss this further with the Development Department.

h)

Training future urban planning professionals: A final and critical point to
underpin many of the aspirations above, which seek to fine tune and improve
on the core provisions in the Bill, is to recommend an investment in better
resources of trained professionals who can deliver a stronger planning system
in Scotland. There are severe shortages of qualified and experienced urban
planning professionals in all sectors. The Executive could assist this with a
programme to increase the understanding of urban planning in high school
studies and to increase the profile and training funding available for higher
education in Scottish Universities. There is also good reason to create some
form of national centre for urban planning, to promote further best practice,
using lessons form regeneration, urban improvement and good design,
throughout Scotland.

This concludes my evidence, which I trust is a useful, if cursory review of ideas for
improvement of the planning system. GVA Grimley will be pleased to expand on these
points in the Communities Committee session on 1 March and in further forums if
appropriate.
HOMES FOR SCOTLAND
Introduction
Homes for Scotland welcomes the general direction of the planning reforms proposed by
the Scottish Executive and supports many of the proposals now included in the Planning
Bill. In particular we welcome the drive for change inspired by Scottish Ministers through
their focus on Scotland’s economic growth and the link between the operation of the
planning system and growing the economy. Furthermore both the community and
developers need to have a shared understanding and confidence in what the planning
system will deliver for a particular area. Co-operation rather than confrontation should be
the priority. Homes for Scotland attaches importance to community involvement and
proposes to commission research.
The Planning Bill is essentially a catalyst. Homes for Scotland acknowledges the
important changes to be introduced through the Planning Bill, but without other
accompanying and major changes, it will not by itself create a planning system that
delivers by stimulating a new development culture in Scotland. Other required changes
include stronger political leadership in each Council, in turn supported by a more proactive
approach by Chief Executives and senior management in the Councils, published
performance targets for delivering development plans and development management, and
a change in the training of new planners that recognises the role and contribution of
private sector investment. The big challenge therefore is to deliver a cultural shift
particularly within planning authorities.
Although we support the overall direction of the framework, Homes for Scotland has
reservations regarding some of the details proposed in the Planning Bill. This paper
considers those detailed matters on which Homes for Scotland seeks either clarification or
changes to the Bill before it receives Royal Assent. They include:-


323











Purpose of planning
Local development plan
Supplementary planning guidance
Major developments – thresholds
Duration of planning permission
Planning permission in principle
Planning obligations (including planning gain supplement)
Planning fees
Local authority performance

Purpose of planning
Issue of concern – in the comments to the Scottish Executive on the Planning White
Paper, Homes for Scotland requested that the Bill should include a statutory purpose for
planning reflecting the commitment by the Scottish Ministers in the Foreword to the White
Paper that acknowledged the importance of economic development and the role of the
planning system in contributing to it.
Way forward – Homes for Scotland is disappointed that the Bill does not include a
statutory purpose. If it is not practical to include such a purpose, we request that section 2
of the Bill which adds a new section 3D to the 1997 Act on sustainable development
should be amended at subsection (2) to read “….contributing to sustainable development
while facilitating and encouraging economic growth” (suggested new text is
emboldened).
Local development plans
Issue of concern – the legislative commitment to review plans every 5 years is a useful
step forward, but it does not go far enough. To provide Homes for Scotland members with
greater certainty and clarity from the local development plan, importance is attached to the
early completion of new development plans. The Bill should provide for the review,
completion and publication of all new development plans within 2 years.
Background - the draft legislation provides for the preparation of local development plans
including an issues report and the plan itself. The provisions in the Bill state that they are
to be prepared “as soon as practicable after the coming into force of section 2” of the Bill
and to be reviewed “at intervals of no more than 5 years” (section 16(1)). While this is
consistent with the White Paper, it does not provide the clarity sought in the Homes for
Scotland comments to the Scottish Executive which specifically required new plans to be
completed within 2 years of the Act becoming operational and if necessary supported by
additional ring fenced resources. Neither does it provide a strong enough commitment to
the regular review of the plans. Additionally the Bill is silent on sanctions where planning
authorities do not keep plans up to date. (This is also considered further in paras 40-44)
Way forward – section 16(1) provides for the preparation of the plans “as soon as
practicable after the coming into force of section 2 of …..Act 2006”. This does not provide
adequate certainty when new plans will either be started or be completed - a worst case
scenario could see some plans not being completed and available much before 2011.
Additional powers should therefore be included in the Bill (Section 16) that enable
Ministers to specify the commencement date for the preparation of all new development
plans.
While a legislative commitment to keep plans under review is a useful step forward, it does
not meet fully the needs of Homes for Scotland members. If the Executive considers it
impractical to provide ring fenced resources to achieve the completion of new plans, the
Bill must provide for the completion of the review and the adoption of the local
development plan by a specified date, preferably within 2-years, not “just to prepare local
development plans…” at intervals of no more than 5-years as currently proposed in section
16(1)(a). We consider this provision in the Bill to be weaker than the equivalent provision
for Action Programmes and we recommend that it should be strengthened to make it as
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strong as section 21(9) which requires that an “authority must keep the action programme
under review…”. The same term should be used in section 16.
Managing and delivering new local development plans quickly and a commitment to review
regularly would be one way for planning authorities to demonstrate that they are
addressing cultural change issues referred to in paragraph 2 above. If planning authorities
are not able to demonstrate a significant improvement on this matter, then a major feature
of the planning reforms will be in danger of collapse. Failure to review and keep plans up
to date should therefore be acknowledged in the Bill with the inclusion of appropriate
sanctions. We would recommend that an appropriate sanction should be a presumption in
favour of planning permission ie deemed consent for development proposals where a local
development plan is older than 5-years. Section 25 of the 1997 Act should therefore be
amended to have the effect of imposing a sanction.
Supplementary planning guidance
Issue of concern – if greater use is to be made of supplementary planning guidance to
achieve slimmer and more easily read local development plans as required by the Scottish
Executive, then such planning guidance must be strictly controlled in terms of both its
scope and the publicity and consultation arrangements.
Background - the Bill legislates for supplementary planning guidance, which contrasts
with the current non-statutory status of supplementary planning guidance. Section 22 (3)
provides for “adequate publicity of the proposal” to adopt and issue supplementary
guidance and for representations to be made. The representations are to be considered
timeously by the planning authority.
The policy memorandum states also that
supplementary planning guidance will focus on a particular planning policy or locality
specific issue. It states – “Examples of the subjects that could be dealt with in
supplementary guidance are master plans, development briefs, detailed design guidance
and other detailed policy guidance to support development plan policies and proposals.”
Way forward – supplementary planning guidance should not be a mechanism for
introducing new policies or additional topics not included in the local development plan, as
has occurred, for example, with affordable housing in relation to current local plans. The
guidance should therefore not be an addendum to the adopted plan. The draft Bill and
the policy memorandum lack clarity on this point and one interpretation from the quote
above is that they can include “other detailed policy guidance”. Provisions in the Bill
should ensure that new matters or issues should be treated as an alteration to the Plan
and not be introduced through supplementary planning guidance.
In order to provide increased confidence in the new development system, supplementary
planning guidance should be prepared in parallel with the draft plan and published at the
same time as the local development plan.
While the Bill provides for publicity and for representations to be received and considered,
the process for considering such representations is less formal and structured than at the
equivalent stage in local development plan process. In support of a more open planning
system, the planning authority should therefore publish their response to representations
and set out full reasons where they are not accepted. Section 22 (6) states that the
guidance must be submitted to the Scottish Ministers and a period of at least 28 days
elapse before the guidance is adopted and issued. It is not clear what Ministers role will
be during this 28-day period. The Bill should therefore provide for representations to be
heard before an independent person where in the opinion of Homes for Scotland or other
objectors they have not been addressed satisfactorily by the planning authority.
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Development management
Major developments
Issue of concern – as part of the new hierarchy of developments, Homes for Scotland
seeks early clarification of what constitutes a “major” development. Including even modest
housing developments could add to planning delays. Implicit in the proposed legislation is
that all major developments equate with controversy. This should not be the case where
the proposed development is consistent with the local development plan
Background - development management section of the Bill (Part 3) provides for a new
hierarchy of developments on which the Executive consulted in the Planning White Paper.
While the policy memorandum identifies new rail lines and trunk roads as examples of
national developments ie developments identified in the National Planning Framework, it
and the other documents are silent on examples of major developments. The Planning
White Paper noted however that the category might include large-scale housing
development without defining what scale this might be.
More recently we understand from the evidence given by the Chief Planner and his staff to
the Communities Committee on 11 January (Col 2777) that major housing developments
would be those of 300 residential units and over. Homes for Scotland consider this cut-off
to be pitched about the right level and would not take issue with the figure.
The inclusion of a development proposal in the major development category triggers more
comprehensive consultation arrangements not currently required, including a period of at
least 12 weeks elapsing between a prospective applicant giving a “proposal of application
notice” to the planning authority that an application is to be submitted and the submission
of the application. These arrangements would apply both at the planning permission in
principle and detailed planning application stages. While appropriate for genuine major
developments, we would be concerned if onerous arrangements were to be introduced for
smaller developments consistent with the development plan.
Way forward - Homes for Scotland supports the proposed hierarchy, but the detailed
implementation requires more detailed consideration, The evidence provided to the
Committee by the Executive is a helpful step forward and provided major residential
developments are not defined lower than 300 residential units we support the proposed
change. A lower threshold would be more difficult as the inclusion of the majority of
housing development proposals in the major development category is likely to lead to
additional delays.
We recognise that such details will be set out in regulations made by statutory instrument,
but there are important principles to be established at the Planning Bill stage.
We acknowledge that improved public consultation on housing proposals will be
acceptable where the development of a particular site is not provided for in the approved
development plan. However other than in exceptional circumstances this should not be
necessary where the principle of development is already established through the adopted
local development plan which has been subject to full public consultation. The local
development plan should therefore provide an appropriate level of detail that reassures
both local communities and developers. The drive towards slimmer and more easily read
local development plans should not be at the cost of omitting important detail. Where any
detail is dependent on supplementary planning guidance, such guidance must be available
at the same time as the local development plan, not at a later date.
Where a development is consistent with the local development plan, the majority of
housing developments should therefore be included in the “local” category. These new
provisions should only apply in truly major developments, say over 300 residential units as
suggested by the Scottish Executive.
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Duration of planning permission
Issue of concern – the proposal to reduce the life of a planning consent from 5-years to
3-years is not realistic and is unacceptable. Providing planning authorities with powers to
vary the period in particular circumstances is not an adequate alternative.
Background – section 19 of the Bill, which will amend section 58 of the Town and Country
Planning (Scotland) Act 1997, will limit the duration of planning permission to 3-years.
This will provide insufficient time to resolve detailed matters during the planning
permission in principle stage as in many cases it can take over 2-years, sometimes
approaching 3-years, to negotiate a satisfactory outcome to infrastructure issues linked to
a housing development such as roads, schools, and Scottish Water matters. Many of
these delaying factors are outwith the developer’s direct control.
Other controlling regimes, over which planning authorities have little direct influence, can
delay progress in purifying suspensive planning conditions attached to a planning
permission. Matters will be made more difficult should Scottish Water insist that part three
expenditure on major trunk sewers would have to be undertaken by the private sector.
Completion of such works may take several years to deliver eg Esk Valley sewer.
Furthermore looking ahead to the possible introduction of a Planning Gain Supplement, it
could in some circumstances take longer than 3-years to resolve infrastructure problems if
they are dependent on recycled funds from the Supplement.
When these matters are taken together with what appear on the face of it to be
strengthened powers for the termination of planning permission (Section 21 of the Bill),
Homes for Scotland’s members could be seriously disadvantaged by the proposed
reduction in the duration of planning permission.
Way forward – the current duration of 5-years is more realistic and must be retained. We
recommend that the reference to 3-years in section 19 (section 1) of the Bill should
therefore be amended to read 5-years.
Planning permission in principle
Issue of concern - we view the retention of outline planning permission or the equivalent
as essential as it is a key stage in the planning application process. Although the
Executive has not retained the term “outline planning permission”, as sought in the Homes
for Scotland comments on the Planning White Paper, the provisions in the Bill for planning
permission in principle (section 20) are similar to those in the current Act
Background – The planning permission in principle stage (formerly outline planning
permission) has an important role for the house building industry. For example, planning
gain matters are usually dealt with at the outline stage on major sites and agreement on
planning gain at an early stage avoids increasing incremental burdens being placed on
developers at the detailed planning permission stage.
Additionally, many major applications are too large to deal with as a single detailed
planning application. Phasing of large sites is important, as it is not always feasible to
assess market conditions 5+ years hence precisely. Over a 5-year period design of a new
road or infrastructure can change requiring changes to future phases. Without an outline
application, and in the future planning permission in principle, it is not possible to master
plan large redevelopment and renewal sites where the generation of value through this
initial planning permission is an important part of the regeneration process. It establishes
value and enables developers to raise funds for development and in doing so plays an
essential role in the operation of the land market. It also enables phasing and
infrastructure issues to be resolved.
Way forward – Homes for Scotland attaches considerable importance to the retention of
planning permission in principle in the Bill. The nature of the consultation arrangements
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both at the permission in principle and detailed stage need to be clarified, as there is the
potential for an increased burden and delay for developers.
Planning obligations
Issue of concern – planning obligations ((Section 22 of the Bill) can increase the financial
burden on developers and also lead to planning delays. Furthermore the current
consultation paper issued by the Chancellor of the Exchequer to introduce a Planning Gain
Supplement is not acknowledged in the Bill or the associated documents. The Executive
must explain what the practical implications will be and bring forward the appropriate
changes. Such information is available for England in the Treasury consultation paper.
Background - Section 75 (Town and Country Planning (Scotland) Act 1997) is retained
(renamed planning obligations) but with new, additional legislation which can be
interpreted as a strengthening of their role and use. Homes for Scotland’s view is that the
legislation does not provide sufficient clarity in terms of their scope and use. Although the
new legislation that will allow developers to bring forward unilateral obligations as well as a
right of appeal is a positive step forward. The underlying weakness of the existing process
leading to planning delays has not been addressed satisfactorily in the Bill. The Financial
Memorandum does however note that the Executive intends to improve the speed of
producing planning agreements by issuing clearer guidance and using standard
agreements (policy memorandum 274). We welcome these measures and look forward to
them being introduced in advance of the finalisation of the Bill.
The Section 75 section has also been extended with new provisions to provide for good
neighbour agreements (Section 23). It is Homes for Scotland members’ practice to
prepare such agreements and new legislative provisions appear excessive and
unnecessary.
Way forward - The Bill should provide powers for the Minister to issue guidance and to
intervene in circumstances where the planning authority is seeking excessive and
unrealistic demands. Additionally the Bill should in Section 22 anticipate the introduction
of the Planning Gain Supplement by HM Treasury and set out clearly the relationship with
this and other financial contributions under other legislation.
Planning Fees
Issue of concern – increase in fees (part 8 of the Bill) must be accompanied by an
improved performance by planning authorities.
Background - Section 29 of the Bill provides for a wider range of powers to local
authorities to raise income through fees. The financial memorandum estimates that the
average additional cost per development will amount to £20,000. The fee for a 500residential development will increase from £13,000 to £40,000.
Way forward - Homes for Scotland accept a modest increase in fees, albeit reluctantly, if
there is an improvement in planning authority performance when processing the
application. But without delivery of improved performance, increased fees will be seen as
a further unacceptable tax on the business community. Section 29 must therefore be
linked explicitly to improved planning authority performance.
Planning authority performance
Issue of concern – as indicated previously in paragraph 2, the Planning Bill will be an
important catalyst for change but in itself will not deliver an improved planning system. To
be successful it must be accompanied by a culture change in planning authorities and any
assessment of performance should be open to public scrutiny.
To generate confidence in the new planning system, local authority performance should be
measured by development plans including clear targets and anticipated outputs.
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Development plans should set out the proposed levels of growth including the scale of new
housing as a means of measuring the success or otherwise of the plan. Where the targets
are not met, the Bill should provide for sanctions. Furthermore development management
performance measures should be reviewed by the Executive and more realistic targets
introduced – 12-months + to process a planning application for housing developments is
unacceptable, particularly if fees are to be increased.
Background – part 7 of the Bill provides for a structured and systematic assessment of
local authority performance to support the delivery of a more efficient planning system.
While there is no specific reference to planning audits, as requested by Homes for
Scotland, the new legislation enables Ministers to conduct an assessment (Section 251B)
which could include audits.
Way forward - the Bill presents this change as an enclosed process between Scottish
Ministers and the local authority. The underlying legislative weakness is that the report of
the assessment is not for wider publication available to all interests.
Of equal importance are the actions and measures to be adopted and taken forward by
under-performing local authorities to deliver an improved and more effective performance,
not just the audit process. The Bill does not provide for the disclosure of such measures
and it will not therefore be possible for developers or communities to establish whether
and how planning authorities are improving and addressing cultural change issues. As
part of the culture change, the Bill should provide incentives for rewarding good performing
authorities and sanctions where targets are not met.
Conclusion
In their comments to the Scottish Executive on the Planning White Paper, Homes for
Scotland indicated their general support for the proposed direction of planning reforms. It
nevertheless had a number of detailed reservations, some of which have not been
addressed satisfactorily and are carried forward into the Planning Bill. Homes for Scotland
looks to the Communities Committee to give consideration to the detailed points raised in
these comments.
THE ROYAL INCORPORATION OF ARCHITECTS IN SCOTLAND
The Royal Incorporation of Architects in Scotland (RIAS) is the professional body for
Scotland’s 3000 chartered architects. They work in 1000 practices, many of which are
small, as well as in major areas of industry through house-building and commercial
development to publicly funded organisations.
The RIAS has charitable status and offers a wide range of services and products for
architects, students of architecture, construction industry professionals and all those with
an interest in the built environment and the design process.
Architects are probably the main conduit between developers and the Planning system
and thus have a major interest in the functioning of the system.
The RIAS welcomes the introduction of the Planning etc. (Scotland ) Bill and the
opportunity to comment on the measures proposed. The proposals are seen as an
evolution of the existing system to meet current and emerging conditions rather
than an introduction of radical change to the Town and Country Planning (Scotland)
Act 1997.
The RIAS represents the interests of practicing Architects in Scotland. They work at the
interface between the proposals and aspirations of their clients and the control or restraints
of the planning system. There are frequent concerns about the weight of control of the
planning system which leads to delays in reaching consent through pathways of
uncertainty.
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The RIAS has a particular interest in the more recent initiatives by the Scottish Executive
to raise design and the making of places a key objective in the development process. The
RIAS welcomed the theme set out for government in the Partnership for Scotland
Agreement; the central theme being “Creative Scotland”. The Development of a Policy on
Architecture for Scotland and the policy statement for Scotland, Designing Places, has
brought Architecture and Urban Design into the forefront of the development process.
The RIAS has been involved in the series of seminars held at Victoria Quay providing
comment and opinion on the aspects of the planning system which has informed the
production of the Bill. The RIAS is represented on the Steering Group which is currently
reviewing the General Permitted Development Order.
The RIAS supports the need to have a planning system which is fit for purpose; which is
more efficient in the production of up to date development plans; which is inclusive,
involving local people in the decisions which affect their lives and communities, and which
will promote development which is sustainable in terms of design and location.
1.0

The National Planning Framework

The National Planning Framework will provide strong and clear guidance on the strategy
and priorities for Scotland and the RIAS particularly supports the promotion of urban and
rural regeneration. It is encouraging also to note the importance given in the NPF to the
provision of locally delivered services and facilities such as affordable housing. The NPF
would be more effective if it had a more formal role set out in legislation.
2.0

Development Plans

The drive for “Sustainable Development” would be best served by a clearer expression of
what sustainable development means in different contexts. In a country the size of
Scotland it should be easier to define and direct. Specific reference in should be made in
legislation to sustainable development and a clear bond created between development
planning and sustainable development.
3.0

Strategic Development Planning

The removal of Structure Plans and their replacement with Strategic Development Plans is
welcomed. The expectation that the plans can be kept under regular review will remain to
be seen. In practice it may not be easy to achieve even within a more regulated
programme of updating and change. For Architects in practice, the strategic development
plans will be of greater assistance than structure plans if they are brief, expressed simply
and illustrated by a spatial development strategy.
The production of a main issues report setting out key areas of change and preferred
locations for development will remove many uncertainties from the interpretation of the
development plans. It will be specially important to have clear and positive input from the
key agencies which will be engaged in the process. It is noted also that there will be a
positive requirement for the strategic development plan authority to seek to resolve any
objections rather than allow these to run on through to a formal inquiry. A mediation
service attached to the planning department to help resolve differences could be
considered.
The higher profile to be given to the plan making process, and the programme to be set
out for its production will establish a clear framework for the production and review of
strategic development plans. It is a process which will have to be resourced to allow the
results to be achieved. The process of plan preparation in parallel with the local
development plan should allow the development plan, at any given time, to be more easily
interpreted. The expectation that local people will be more inclined to engage with the
plan making process may not be realistic, as people tend to be concerned with that part of
the plan which most affects their direct interests and little else.
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The arrangements for examination of the strategic development plans will introduce a
lower key approach to the examination of processes and the resolution of difficulties and
will be welcomed by many. It is nevertheless the case that many members of the public
welcome the opportunity to be heard at an inquiry. The reporter appointed will require to
adopt a more inquisitorial role from the outset, and while this may increase the burden for
the reporter, there may correspondingly be a reduction in the amount of work required
from the authority in the preparation and delivery of evidence. The work of the reporter will
be given greater weight and importance through limiting the scope of the planning
authority to depart from the reporter’s recommendations.
4.0

Action Programmes

The introduction of action programmes to accompany each plan should ensure delivery
outcomes from the development plans. Architects will welcome the greater level
commitment to the intended programmes but it appears to require a great deal of staff
prepare these programmes and review them every two years. The brisk timetable
production and review may not be achievable at current levels of staff and resources.
5.0

of
of
to
of

Supplementary guidance

Supplementary guidance is very helpful as a source of practical advice, tailored to issues
and peculiarities of the location. It would be desirable to have such guidance given a
statutory basis. The process which is envisaged, is for the preparation, consultation and
eventual adoption of the policies to follow on from the adoption or approval of the
development plan. This is a good aspiration but it will absorb further staff time and may
not be achievable.
6.0

Development Management

The particular interest in this section for Architects in practice arises primarily from the
proposal to allocate proposed developments within categories (national, major, local and
minor). The procedures arising from the adoption of this hierarchy will need to be clear
and unambiguous to produce the streamlining effect of a more proportionate approach.
Local decision making will require to be driven by the need for full and careful
consideration of applications rather than adherence to a time table for issuing decisions as
can happen at present under delegated powers.
7.0

Initiation and Completion of Development

The requirement to give notice of initiation and completion of development will be a useful
measure in the monitoring and control of development. It should be kept in mind that the
same control exists through the near parallel procedures of building control.
8.0

Applications for Planning Permission

There has been a long-standing need to have standard application forms to process the
different consents which fall within the scope of planning procedures. It is noted that there
would need to be consequential amendments to the GPDO.
9.0

Variations of Planning Applications

It is noted that variations of applications will be placed on a statutory footing where
applications can only be made with the agreement of the planning authority. There are
many degrees of variation which may occur in a planning application, and it is hoped that
there will be guidance to ensure that every amendment would not require a new
application.
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10.0

Development Already Carried Out

It is noted that the Bill amends the Act to ensure that a request to apply for retrospective
planning permission will be treated as enforcement action. It should be kept in mind that
not all applications for retrospective planning permission arise from a breach or intended
breach of planning control.
11.0

Publicity for Applications

Neighbour notification procedure has been one of the greatest sources of difficulty for
applicants and agents since it was introduced. There have been great distortions of the
requirements where some practitioners have had to send out hundreds of forms for
comparatively minor applications. The transfer of this responsibility to planning authorities
will be welcomed. With the proposed extension of the time for interested parties to
respond to planning applications it is to be hoped that this will not build in an unnecessary
delay into the period of processing the applications. The time available now for
representations to be received is adequate.
12.0

Pre-application Consultation

The proposal for pre-application consultations for certain categories of development is
welcome and in any event reflects good practice for the introduction of development
proposals. The engagement of developers with local people is likewise a practice which is
frequently adopted by developers to pre-empt potential objections to proposals.
13.0
with

Public Availability of Information as to how Applications have been dealt

Any information about the process and information leading to the terms of a decision
notice would be welcome; it should be noted that most of the background information is
normally contained in the planning officer’s report to the committee. If need be this could
be a fuller report to provide more information about consultations, representations and the
like.
14.0

Keeping and Publishing Lists of Applications

The proposal to specify and regulate the contents of weekly lists for public reference is
welcomed.
15.0
Pre-determination Hearings
Pre-application consultations and hearings for, applications which do not conform to the
development plan, will be an important part of the determination process for some
categories of application. It is important that applications, which may attract a higher level
of contention, are fully considered.
16.0
Additional Grounds for Declining to Determine an Application for Planning
Permission
The need to resubmit an amended application, which has already been refused, is an
important opportunity to represent a proposal which, for a variety of reasons may have
been misunderstood, or not been favoured by the decision makers. This is an important
provision open to applicants who may have devoted considerable time and resources to
the preparation of a proposal and should not be lost.
17.0

Manner in which Applications for Planning Permission are dealt with.

The proposal to enable Scottish Ministers to clear back a called-in application to the
planning authority for determination with prescribed conditions will save the time and effort
of determination through a reporter.
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18.0

Requirements as to Content of Notice of a Planning Decision

The proposal to provide a fuller statement as a decision notice is welcomed.
19.0

Local Development: Schemes of Delegation

The delegation of decision making over a wide range of applications to planning officers
will assist in speeding the processing of certain applications. This procedure is already in
operation in many authorities. It is important that an application, which has been refused,
can be reviewed by a fair and independent body provided by the planning authority
possibly involving an independent mediator.
20.0

Call in of Applications by the Scottish Ministers

The proposal to provide the Scottish Ministers with specific power to withdraw or modify
any Direction they have made leading to a call-in, will avoid the necessity of determination
through a reporter. This is to be welcomed.
21.0

Appeals

This proposal which will allow the Scottish Ministers to determine the most suitable means
of determining each appeal, is welcome. It should be supported by “option 3”, where the
opportunity should be given for the case for a planning inquiry to be made by the planning
authority and the appellants.
22.0

Restricting Appeals to the Matters Considered by the Planning Authority

This proposal will ensure that planning applications take full account of all relevant facts
required to reach a decision. The applicant or agent will require to be fully aware of all
material policies and issues relating to the proposal at the time of the submission.
23.0

Duration of Planning Permission and Listed Building Consent

The reduction of the duration of consent from five years to three will reduce uncertainty
surrounding the implementation of a proposal, and for the most part should cause no
particular difficulty. There may be some cases where issues of land assembly and the
cessation of earlier uses on land may require all of five years to be cleared.
24.0

Planning Permission in Principle

The proposal to allow applicants to establish that a development is acceptable in principle
is an important and helpful improvement to the planning system. It is noted that the
opportunities for consultation will be there when the details of the proposed development
are submitted for consideration.
25.0

Planning Obligations

The proposal for setting up and managing agreements is to be welcomed and should
reduce the likelihood of delay in issuing consent. Unilateral undertakings by an applicant
still leaves the question of what is a reasonable obligation for an applicant to accept before
obtaining consent.
26.0

Enforcement

The proposal to introduce Temporary Stop Notices may well serve the needs of a planning
authority concerned with threats to amenity or damage to buildings, but the authority
should remain liable for the wrongful use of such powers. TSN’s should not be applied
without prior discussion with the developer concerned.
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The further proposed provisions of the Bill have been considered and noted.
The RIAS wish to highlight specifically the following additional points:
27.0

The Correction of Errors

The power to correct errors may introduce a right which could give rise to a challenge to
every refusal which is issued by a planning authority or reporter. Most disappointed
applicants or appellants find some point of concern or omission in every decision and
could raise that as an error.
28.0
Business Improvement Districts
The proposal for Business Improvement Districts is noted and the development of this idea
will be followed with interest.
29.0
Sustainable Development
The RIAS considers that the concept of sustainable development should be at the heart of
all development proposals.
SCOTTISHPOWER
ScottishPower is a major UK energy company with responsibility for the generation,
transmission, distribution and supply of electricity to over 5 million customers.
ScottishPower has an interest in this consultation, as one of the key components of our
business is the development of power generation and infrastructure projects to meet the
future needs of our customers and the UK as a whole. Further, under the Renewables
Obligation, we are implementing an ambitious development programme in renewable
energy, specifically wind energy.
This response is shaped by our recent experience in helping to meet Scottish Executive
targets for the generation of electricity from renewables, principally onshore wind power
and also ScottishPower’s extensive experience working with transmission & distribution
networks and associated planning issues.
The planning system is critical to our development programme, and also for facilitating the
future economic growth of this country. We therefore welcome any review that makes the
planning system more efficient.
Our detailed comments are attached and we have set our comments in a format where we
either support the drafting or do not support the drafting.
As a major developer in Scotland with over £1.5billion of investment to be made in the next
8 years we welcome the opportunity to clarify these points at the forthcoming evidence
st
gathering session on 1 March 2006.
Yours faithfully,
Debbie Harper MRTPI
Development & Policy Manager
Renewables & Major Projects
Introduction
ScottishPower welcomes the opportunity to contribute to the debate on reform of the
planning process in Scotland.
Our Infrastructure interests include all Distribution and Transmission assets across our
franchise areas in central and southern Scotland. The licence holders are obliged to
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develop and maintain an efficient, co-ordinated and economical transmission and
distribution network.
We are a major supplier of energy throughout Great Britain and a large renewable
generator via our diverse portfolio of wind, hydro and biomass assets. We are the UK’s
largest developer and owner of onshore wind and are also investigating an early
demonstration wavefarm project off Orkney.
ScottishPower welcomes the opportunity to respond to this consultation of the Planning etc
(Scotland) Bill 2005. The planning process is critical to both the timing, and ultimate
success of, our business in key development areas including renewable energy and the
grid. Consequently, we pay particular attention to planning-related matters in the
selection, and development of, all of our projects.
General Comments on the Objectives of the Bill
The White Paper, Modernising the Planning System, focussed on the principles of making
the system ‘Fit for Purpose’, ‘Efficient’, ensuring ‘Development Management Efficiency’
and ‘Widening Inclusion’. The current drafting of the Bill goes some way to addressing
these issues and this is welcomed.
The proposed enhancement of public consultation and the increased transparency of the
system all contribute towards ‘Widening Inclusion’, and are welcomed. We maintain our
opinion that, with these improvements in place, there are no further benefits to be secured
from Third Party Right of Appeal (source: ScottishPower Planning White Paper Response,
09.09.2005).
We welcome moves to promote early consultation. ScottishPower pays particular attention
to this, with a commitment to carry out early consultation for all of our windfarm projects.
This has proven to be invaluable during project development and forged good
relationships with statutory consultees, non-statutory consultees and community
neighbours. Bodies such as Scottish Natural Heritage, RSPB and the Sustainable
Development Council have all praised our approach.
We welcome the emphasis on creating an efficient system, which generates effective
planning decisions in a speedy manner. Improvements of this nature will be essential to
the growth of our economy, and the delivery of our pressing environmental targets.
However, in order to create the culture change and support the new planning regime, the
planning system must be properly resourced.
Detailed Response
Part 1: The National Planning Framework
We support the principle of a National Planning Framework with an enhanced status.
‘National’ projects will be strategic in nature and are likely to be contained in the National
Planning Framework (NPF). We await the drafting of the next NPF and we will be
requesting that strategic energy issues are addressed within the document. We will
request that the NPF considers the principle of renewable developments, but not specific
projects. In addition, we will request that the NPF addresses the future of national
strategic transmission projects (including upgrades) and major generation infrastructure.
There is often a situation where additional equipment associated with key infrastructural
developments require an enhanced status. For example, this may include development of
sub-stations and other key infrastructure to support the development of a strategic
transmission & distribution project. Such developments are normally consented under The
Town & Country Planning Acts and are not part of the Electricity Act 1989 process, but are
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critical to the development of nationally important infrastructure. As such we believe that
supporting projects of this type should be afforded additional weight.
Part 2: Development Plans
We support the approach of the Bill to making the development plan preparation and
approval system more efficient. However, enhancing the weight given to development
plans must be balanced by ensuring that all development plans are subject to full and fair
consultation.
We have concerns about the weight given to supplementary guidance (Section 22 of the
Bill, p23). This describes Regulations required to make provisions for the content of
supplementary guidance, with the consultation of documents and notification to the
Scottish Ministers at least 28 days before the supplementary guidance is adopted and
issued. We still see a danger, however, that supplementary guidance could deviate
significantly from the approved development plan, and would therefore welcome rules
which require that there is no conflict.
Part 3: Development Management
We support the principle of the three-tier hierarchy of development. Section 26A (Clause
4 of the Bill, p30) gives Scottish Ministers powers to describe classes of major & local
development in secondary legislation.
In our submission on the White Paper (source: ScottishPower Planning White Paper
Response, 09.09.2005), we recommended a hierarchical approach for energy projects.
We recommend the categorisation of ‘National’, ‘Major’ and ‘Local’ Energy Projects as
follows.
NATIONAL

>50MW

MAJOR

>5MW and <50MW

LOCAL

<5MW

Scottish Ministers are also given powers to direct that a particular local development be
assigned to the major classification or vice versa. This raises two questions for us:
a. Who will ordinarily allocate applications into categories and who will
prioritise applications? It is our opinion that the Scottish Ministers should
allocate these classifications and the planning authorities should prioritise
their consideration maximising the use of their resources.
b. Will there be a right to appeal the ‘category’ to which a project is
allocated?
Assuming the Scottish Ministers allocate the
classifications, there should be an opportunity to appeal the
allocation of any project where there is ambiguity.
We would welcome clarity on the above.
We do not support the principle of Section 32A and 32B (Clause 7 of the Bill, p32), which
introduces control over variances made to applications already submitted. Under such
proposals, if the planning authority or Scottish Ministers were to consider the variation to
be a ‘substantial change’, then the variation would not be accepted. This is unacceptable
to us for two reasons.
Environmental Impact Assessment projects often require to be amended to address
environmental concerns that arise during determination. These amendments are often at
the request of statutory consultees and are advertised as a change to the application.
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Indeed, if a repeat application had to be made to address such a concern it would add
considerable and unacceptable delay to the process. This would have an adverse effect
on the proposed efficiency of the new planning system.
The proposed system could be a very costly exercise for the developer, as planning fees
are often around £50,000 for a major project.
Please note that an application which is varied is not necessarily a ‘bad’ application. An
application which is varied may allow the Developer to address concerns raised by
consultees and communities through the consultation period of an application.
Section 35 (Clause 10 of the Bill, p34) considers pre-application consultation and the preapplication report now required for certain types of application (to be defined in
Regulations). We support this proposal, as this is similar to the approach that
ScottishPower undertake with our development projects. Allowing consultees and
communities to influence the project from an early stage creates a robust planning
application.
Section 35 also considers the introduction of a ‘proposal of application notice’ a minimum
of 12 weeks before the application is made (the types of application this applies to are yet
to be defined). We do not support the 12 weeks’ notice period as this could be prohibitive
for projects being influenced by Environmental Impact Assessment (EIA). EIA projects
are, by definition, shaped by their assessment and can be in a fluid state until a time close
to submission. We welcome the principle, but would recommend a shorter period of 28
days notice, akin to other legislative requirements.
Section 39 (Clause 14 of the Bill, p38) sets out grounds for declining to determine an
application. We acknowledge the need of planning authorities to constrain endless repeat
applications which may be designed to exhaust opposition. However, repeat applications
are often made by responsible developers in order to improve their proposals and
therefore should not be disincentivised. We therefore do not support that there is no right
of appeal for an authority declining to determine an application.
Taken in parallel with Section 32, there may be a situation where an Applicant may not
vary an application, but may also not resubmit after a second refusal.
There may therefore be an increased percentage of planning appeals, which would
inevitably clog up the use of planning authority resources and the determination system at
the Scottish Executive Inquiry Reporters Unit.
Sections 43A(7) and 43A(14) (Clause 16 of the Bill, p42) cover procedures where an
applicant can request a ‘review’ of a local decision (where refused or granted subject to
conditions), or where it has failed to be determined within a given timescale. We do not
support the proposal that there is no right of appeal to the Scottish Ministers. There is a
risk that if an Applicant is aggrieved by a ‘local’ decision, they will have to appeal to a
‘local’ body and will therefore forego the right to appeal the decision to an independent and
external body.
We consider this to be a breach of the Human Rights Act – Article 6 states that there is a
right to a “hearing by an independent and impartial tribunal”.
Section 47A(5)(b) (Clause 18 of the Bill, p44) allows the Scottish Ministers to define which
way an appeal will be considered. We do not support this power and consider it
essential for the Appellant to retain the choice of written submissions or public local
inquiry. It is often the case that a particularly complex proposal benefits from a verbal
explanation in a public forum rather than being forced to conduct the debate via a series of
lengthy written documents.
Section 47A (Clause 18 of the Bill, p44) sets limits on what information could be
considered in an appeal. We do not support this proposal for two reasons.
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a. The ability to submit new material is important as it allows the Developer
to address concerns raised by consultees and communities through the
consultation period of an Environmental Impact Assessment (EIA) project.
An EIA project is, by definition, dependant on the ability to be flexible and
address concerns
b. Section 47A doesn’t affect the right to have regard to ‘other material
considerations’. ‘Other material considerations’ will vary in their nature
from time to time and may well be different from those at the time of the
determination.
Outline planning permission is proposed to be replaced by ‘planning permission in
principle’ as defined in Section 59, (Clause 20 of the Bill, p46) with an application for
‘reserved matters’ approval to be made within 3 years of the date of ‘planning permission
in principle’. The Bill, as currently drafted, implies that there is an opportunity for
reconsidering all aspects of the proposal at the ‘reserved matters’ stage and we do not
support this concept. There is no point in securing ‘planning permission in principle’, if it
can be effectively reconsidered when the detail is submitted.
We note the proposal that planning agreements are renamed ‘planning obligations’ in new
Section 75 (Clause 22 of the Bill, p48), with the definition expanded. There will be the
opportunity to enter into them either with a planning authority or unilaterally. We support
the concept of unilateral agreements. We understand that unilateral agreements have
been integrated into the English planning system very effectively.
It is proposed to introduce a new system of ‘good neighbour agreements’ to be established
by Section 75D (Clause 23 of the Bill, p52). Whilst we are supportive in principle, we do
not support the detail of the proposals. In our view, this concept merely duplicates
existing arrangements with local authorities which ensure that community interests are
respected. As an example we would draw attention to community benefit schemes already
in place with local authorities such as Argyll and Bute Council where the local energy
agency has a key role in facilitating benefits for the community through project
sponsorship, and through the employment of a full-time energy education officer. These
arrangements are working well and have been received enthusiastically by local
communities. They have also served as a model for other local authorities who are looking
to adopt a similar approach.
‘Processing Agreements’ were proposed in the White Paper and are not mentioned within
the current text of the Bill. We support the concept of a Processing Agreement and
consider it would make a valuable contribution to the efficiency of the planning system,
where Applicants and Determining Authorities would reach an agreement on the proposed
process of an application.
Part 4 – Part 10 of the Bill
We have no comments relating to the latter Sections of the Bill.
SCOTTISH RENEWABLES FORUM
Thank you for the opportunity to respond to the Committee’s Inquiry into the proposed
Planning etc. (Scotland) Bill.
Scottish Renewables represents the interests of over 170 members involved in the
Scottish renewable energy industry. We support the objectives set out in the
accompanying Policy Memorandum to make the planning system more efficient and give
local people better opportunities to influence the decisions that affect them through being:
fit for purpose with a clearer sense of priority; more efficient; inclusive, and; promoting
development in the most sustainable locations.
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On this point it is also worth reflecting that the renewables sector is engaged in the
deployment of renewable energy technologies to help ensure future security of supply and
contribution to action on tackling climate change through replacing older, more polluting
forms of generation with newer cleaner ones. In doing this, the renewables sector is
assisting the Scottish Executive in delivery of its policies on sustainable development
renewable energy, and green jobs.
To ensure that the renewable sector is not thwarted in its ambition to see the Executive’s
targets delivered, it will be important that these aspirations can be reconciled with a
planning process that is too often focussed on development control, and does not always
focus on opportunities that arise from development. A change of focus from development
control to development management within national planning policies is to be welcomed
and we hope that the detailed policies will follow to ensure that this takes place.
Following this point there are a number of key issues that we wish to raise with the
Committee.
a. Resourcing of the Planning Process
It is our view that successful adoption of a revised planning framework will result in a more
proactive planning system. However, we have concern that delivery will be frustrated by
current under-resourcing of planning authorities throughout Scotland. Scotland might
produce the best framework possible, but fail in delivery due to lack of skilled staff in place.
Furthermore, we would ask how the Scottish Executive plans to ensure that planning
authorities can be involved in changing the culture of planning, given this same lack of
resources.
A significant failing of the current planning system is its inability to provide timely decisions
on planning applications. While applications for larger sites can be complex, there is
usually no justification for the level of time now being taken to determine applications for
renewable energy schemes.
We once would like to see further consideration of how a project proceeds once planning
permission has been received. Within the Scottish planning system there are a significant
number of renewable projects that have received consent but cannot proceed because of
other legal or technical issues often gathered up within Section 75 agreements. This
further delay in the overall consenting process does the planning system no credit, and is
an issue that needs to be taken into account in wider planning reform. We would urge the
Executive to look at steps to encourage local authorities to deal more proactively with
section 75 agreements, to ensure that consented developments can in fact go-ahead, and
do not face further unnecessary delays.
Unless the new Bill can tackle resourcing within the planning process, and ensure
decisions are made within acceptable timescales, then we are concerned that the Scottish
Executive will fail in its objective of delivering an efficiency planning system.
b. Community Involvement & Third Party Rights of Appeal
The Scottish renewables industry has earned an excellent reputation for the quality of its
consultation with communities and statutory consultees and we have learned that the best
consultation occurs at the beginning of the process rather than at the end with adversarial
hearings or inquiries.
Also we note that the wind energy industry has been praised recently in a Scottish
Executive study of the impact of European directives on Environmental Impact
Assessment1 (EIA). It stated on page 35: “A strong and positive feature of EIA practice in
Scotland is the relative good quality of the Electricity Act project [Environmental
Statements], particularly those from wind farms. A common approach seems to be
emerging and, although the underlying factors for this are unclear from this study, there is
clear potential to draw on this experience for other sectors.”
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On the issue of community involvement, it is also worth noting that any development must
continue to work alongside the community if it receives consent and becomes operational.
On this point we would like to note concerns about the current proposals for Good
Neighbour Agreements (s23, p52).
While the principle of Good Neighbour Agreements are welcome – the Memorandum
accompanying the Bill notes that they are to aid “good communication” – it is our view that
the scope of the Bill is wider than this. There is an issue with a community being able to
impose the terms of what it would like any good neighbour agreement to cover, and the Bill
is unclear how procedures could be put in place to ensure that agreements did not include
unreasonable or vexatious items.
Furthermore, powers set out in the Bill conflict with those of a local authority under section
75 to establish planning conditions. It is not clear within the Bill how to deal with a situation
whereby planning conditions conflict with any Good Neighbour Agreement.
Our view is that Good Neighbour Agreements should be limited to establishing clear and
open communication between communities and developments, but that the control of
planning conditions should rest with the local planning authority. We would note that where
a development breached any planning condition and the local authority failed to enforce
these conditions, then the community already has the right to seek judicial review or have
the lack of action considered by an Ombudsman.
We agree with the Executive that the introduction of Third Party Rights of Appeal
(TPRA) would not serve the aim of meaningful public involvement that comes at the right
point in the system to be able to influence outcomes.
Scottish Renewables believes that the introduction of TPRA would result in the failure to
meet renewable electricity targets and therefore undermine international obligations to cut
greenhouse gas emissions. TPRA would add significant costs and time to the renewables
industry by handing a potent weapon to a small but well organised minority able to slow
and disrupt the planning system by using TPRA against otherwise sound renewable
energy proposals. We agree that the focus should be on active consultation and
involvement in the development of proposals, not following the formal decision making
process.
Overall, we support proposals for increasing consultation and community involvement, and
believe that the renewables industry is well placed to deliver on these objectives. We are
of the view that proposed changes will bring greater certainty and involvement within
planning.
c. A New Planning Hierarchy
The proposed approach of a new classification system is welcome and could provide
greater clarity for all users of the planning system. However, while renewable energy
developments are recognised in the White Paper as a key area of planning, there are no
details on what work will be done to classify types or scales of renewable development
within this hierarchy.
Given the range of renewable energy proposals likely to come forwards in the time over
which a new planning system is in operation, we would urge greater thought on how
renewable schemes might be classified. We would also urge close involvement of the
renewable energy sector in this work.
d. The Status of Supplementary Planning Guidance
We do not agree with the proposal to give increased status to supplementary planning
guidance (s22, p23 of the Planning Bill etc, (Scotland) Bill as introduced). Experience to
date demonstrates that supplementary planning guidance could be actively used by local
authorities to act against provisions and policies of national planning policy guidance.
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The new proposals give more weight to supplementary guidance than is currently the
case. It is our view that if supplementary guidance is being given an increased status there
is a need for appropriate consultation and public scrutiny. Details on how this will be
achieved are currently lacking from the Bill.
If supplementary planning guidance is to have higher status, then there must be a duty on
the local planning authority to ensure that it is written in accordance with the structure and
objectives of any local development plan. This would prevent any local planning authority
being able to amend the provisions in a local development plan or to ignore national
planning policy through additional supplementary guidance.
e. Planning Applications
We support the overall thrust of the Bill to make the process more efficient, more
transparent, and easier to understand for all parties. However, there are a number of
proposals in the Bill which concern us here.
Firstly, we are concerned by the proposed powers to limit variation of a planning
application (s.32A, p32). The proposal is that a developer will not be able to vary a
planning application without the consent of the local planning authority.
It is important to note that the ability to vary a planning application is an important part of
the planning process and one that we believe brings better decision making and better
schemes.
Within the renewables sector variations are often sought by a developer in response to
concerns raised with them by statutory agencies or after consultation. It is our view that
the end result of such a clause would be that developers would either stick with any
original application without possible improvements, or seek to withdraw applications and
resubmit, leading to extra cost, extra work for all parties and local confusion about status
of an application.
This provision neither improves the speed or efficienty of the system. By neither allowing
variation, nor does it support effective consultation by allowing a developer to respond to
issues raised after initial submission. Therefore it should therefore be removed.
Secondly, we are concerned about proposals to provide powers for a local planning
authority to decline to determine an application (s39, p38). Taken in parallel with s.32, this
creates a situation in which a developer may not vary an application, but may also not
resubmit after a second refusal
Also we are concerned by the potential to increase the scrutiny of developments with
planning permission in principle (s59, p46). Awarding planning permission in principle
that can be overturned will be unhelpful and will be particularly problematic for
developments such as bioenergy generation schemes where buildings and infrastructure
must be established. Changes to any proposal can be dealt with under planning conditions
so planning permission in principle should not be awarded in such a conditional manner.
The Bill should make it clear that once Planning Permission in Principle has been granted,
the local planning authority may not re-decide on the principle of development. This is
understood in case law, but is not clear in the Bill so clarification is needed.
f. Planning Appeals
It is appropriate that there is an adequate Appeals system in place to ensure that the local
planning system can be tested and held to account if necessary, especially when
decisions do not comply with National Guidance. We would ask that the Communities
Committee works to ensure a Planning Appeal process is structured to achieve this state
of affairs. The fact that one-third of planning appeals are successful suggests that a
significant proportion of original decisions are counter to established planning policies of
either the local authority itself or national planning policies.
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One issue of concern about the Bill is the proposal to limit appeals for “local”
development proposals. It is our view that this will impact on smaller scale renewable
developments, and we see it as a breach of the Human Rights Act – Article 6 states that
there is a right to an “hearing by an independent and impartial tribunal” – that any appeal is
to the same body (i.e. the local authority) that first decides on the application. We would
therefore wish to see there being the opportunity for applicants to appeal to Scottish
Ministers or other independent body for such applications.
We are also concerned about the Bill setting limits on what matters may be raised in an
appeal (s47A, p44). As drafted an amended s47A would limit what a developer could
submit as part of an appeal. The inability to submit new material is important as it will allow
a better decision to be made if more relevant facts are available.
Finally, we are of the view that it is important that a developer be given an option about
whether an appeal should be heard at an Inquiry or through a Written Hearing. Currently
an appellant can choose an Inquiry if they wish. Preventing them from making this choice
is unacceptable, given the importance of any eventual decision.
In conclusion
This concludes our general points to the Committee. We would like to end by affirming that
it is our view that a healthy intelligent planning system is central to achieving a smart
successful Scotland, and within such a framework we believe that renewable energy
schemes will have an important place in helping tackle the environmental, economic and
social issues faced by this and future generations of Scots.
We therefore welcome the draft Planning Bill and the Committee’s inquiry. We welcome
the overall approach set out in the Bill and suggest that the above changes will better help
achieve the desired objective of a more efficient planning system that better provides
opportunities for people to influence decisions that affect them. This is an important first
step to reinvigorate our planning system and we look forwards to discussing these issues
with your Committee.
Yours sincerely
Maf Smith
Chief Executive
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SUPPLEMENTARY EVIDENCE FROM GVA GRIMLEY LLP
Specific Points
National Planning Framework – a need to lead and to set targets:
Supplemental Suggestions Following Committee Session:
x
NPF to include Parliament’s 5-year growth targets for demographic, economic,
infrastructure and other key national factors.
x
NPF should be the source of a Scottish definition of sustainable development (it
might alter according to Scottish policies for growth etc every 5 years).
x
NPF sustainable development definition would in turn pass on through SDP and
LDP documents.
x
NPF 40 days for Parliamentary debate might be lengthened for more rigorous
examination.
x
NPF categories of development to include transport, natural resources and
possibly energy but it could also potentially look at city region growth where a
fundamental development shift is required.
Sustainable development / presumption in favour of development:
Supplemental Suggestions Following Committee Session:
x
See above for Scotland’s sustainable development definition to be updated and
clarified in each NPF.
x
See below for a key point about “moments of decision” in the process.
x
Presumption in favour of positive developments should be seriously entertained
in a modernised system. As long as Scotland is seeking a smart / successful
growth ambition, the notion of good quality physical development being good for
our urban areas should be given more prominence in primary and secondary
legislation.
x
Strategic Development Plans/Local Development Plans and a need for delivery:
Supplemental Suggestions Following Committee Session:
x
More bite required on the threat to penalise authorities that do not produce a new
plan every 5 years.
x
What exactly will the Executive do to assist the speedy and timeous production
of refreshed development plans?
x
More statements form ministers needed on the clear message that development
planning is a dynamic, not a static activity. It is not about the means of making a
plan as an end in itself. It is about constant monitoring and shaping urban
development. Testing current policies and revising previous land allocations
through ongoing consultation and review should take a much higher level in
planners’ thinking, than the actual publication of a plan.
x
Supplementary Planning Guidance – a more agile level of engagement:
Supplemental Suggestions Following Committee Session:
x
An early review of Supplementary Planning Guidance would be useful. This
could perhaps a stand alone source to explain further the good value of the the
“toolkit typology” from Designing Places, and to amplify the correct usage of SPG
as noted in SPP1, and to make it clear that it can play a helpful part in urban
renewal, through partnership working between landowner/developer and local
authority / local community interests.
x
Local authorities to be trusted to approve SPG in line with approved policy.
Ministerial involvement should be only in exceptional circumstances.
x
Important that SPG is employed to help inform the review of a development plan,
or to follow up on broad policies in a development plan - to supplement, not
supplant approved policy.
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Development Management – bolder moves required:
Supplemental Suggestions Following Committee Session:
x
GVA Grimley wishes to consult further with the Executive on some key issues in
modernising planning and development management. This includes “planning
permission in principle”. We suggest there is a closer scrutiny of the different
levels of planning application, centred on the phrasing of “principles” and
“details”. It is important in modern planning application management, to have the
flexibility to submit hybrid applications with a blend of the principles of
development and varying levels of “detailed matters included” and “detailed
matters reserved”. Developing this kind of definition will assist many of the
associated environmental impact assessment, heritage, public consultation,
planning obligation and other issues.
x
We also have views on the selection of “major applications” in different urban
areas, and on the level of fee charging for different levels of service provision
from an authority.
x
Obligations – test of reasonableness:
Supplemental Suggestions Following Committee Session:
x
The new Scottish Act should draw on case law in the last 20 years and existing
planning contributions guidance to make it clear that obligations should not be
“gains” but fair contributions made by a developer which provide a solution to a
problem which would otherwise cause refusal of consent; and that these
contributions should be fairly and reasonably related in scale and kind to the
development in question.
x
If this test of reasonableness is applied in Scottish statute, there would be a fair
and clear platform for further guidance on local tariff schemes for “common pot “
contributions to single identified infrastructure needs in the subject area. If the
statute sets this as the appropriate local context for planning contributions; the
Planning Gain Supplement notion (of HM Revenue and Customs collecting all
monies in Westminster, to be defrayed locally under central discretion) is
fundamentally flawed.
x
GVA Grimley is opposed to the proposals recently published for a Planning Gain
Supplement for a variety of further reasons and our PGS submissions to central
government can be made available to the Executive.
x
Supplemental Suggestions Following Committee Session: [see below].
x
There has already been a profound shift amongst the country’s leading
landowners and developers, to recognise the increased importance of
community engagement. Our clients are increasingly aware of the need to
consult broadly and thoroughly on major urban schemes and this now takes
various different forms in terms of focus groups, design by enquiry, workshops
etc. The basic rule is to consult all and consult honestly, with clear records of
opinions and ideas raised in response to proposals. This is now an element that
adds significant budget costs to major developments and development
businesses are recognising this as part of their corporate and social
responsibility.
x
However, there remains an urgent requirement for guidance and possibly statute
to recognise that in most cases of major urban schemes (particularly where there
is widespread acceptance of some form of major change and development) the
planning system must deliver. It must mark out a clear timescale based decision
process and to take pride in the relevant competent authority making a balanced
and final assessment and a final decision based upon the balance of opinions
from community interests and developers alike. This notion of “moments of
decision” is vital to the delivery of Scotland’s urban planning solutions in future.
x
House of Lords legal case history (Alconbury 2001) is relevant to the question of
a democratically elected planning authority being a competent final judge of a
planning decision, in the context of a fair hearing under human rights legislation.
In this context, a modernised Scottish planning system has to make it clear from
Parliamentary statute downwards, that authorities will not prevaricate on their
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duty to make important and prompt decisions based on full consultation and
assessments of the relevant planning facts.
SUPPLEMENTARY EVIDENCE FROM HOMES FOR SCOTLAND
Planning Gain Supplement – Response to Consultation
Homes for Scotland is the representative body for the private home building industry in
Scotland. In 2006 some 25,000 dwellings were constructed in Scotland, 19,000 of which
were built by the private sector without recourse to public subsidy. Homes for Scotland
represents the interests of about one hundred companies who provide 95 of every 100
homes built for sale in Scotland and we have a rapidly expanding membership of
professional and other service businesses engaged in our industry.
Two of our key roles are to improve the performance of the industry and to create an
environment in which the industry can prosper. The commercial success of our members,
and the prosperity of the industry as a whole, is more important to Scotland than many
realise. Our industry contributes over £4billion a year to the Scottish economy and
employs 110,000 people, directly and indirectly.
Two thirds of homes in Scotland are now privately owned. Demand for new homes will
continue to be high and, for the foreseeable future, will outstrip the number of houses we
are currently permitted to build, as home ownership becomes an even more important and
stable personal financial asset.
These figures demonstrate that the house building industry makes a major, and perhaps
not sufficiently recognised, contribution to the Scottish economy. An economically viable
house building industry is necessary for the promotion of economic expansion in that it
facilitates the movement of population and employment to growth areas. More generally,
a healthy industry is necessary for the promotion of economic expansion in that it
facilitates the movement of population and employment to growth areas. More generally,
a healthy industry is required to enable the Scottish Executive to achieve its aim of
establishing “a vibrant housing market that provides sufficient good quality, affordable,
warm housing in a variety of tenures, to meet the needs of individuals and community
aspirations.”
This backdrop is not dissimilar to the market context in England that gave rise to the
Barker Review’s policy recommendation for the introduction of a Planning Gain
Supplement. However, there are 2 fundamental differences between Scotland and
England which might result in the introduction of a planning gain supplement having a
direct inflationary impact on house prices in Scotland.
The first is the lack of a commitment on the part of the Scottish Executive to promote an
expansion of housing production. Unlike England there is no publicly proclaimed
acknowledgement that increased production can impact on house price inflation, resulting
in a planning and procurement system that stifles growth. The second issue relates to the
continued public ownership of Scottish Water which means that state controlled
expenditure limits will impede the removal of development constrains envisaged under the
planning gain supplement proposals contained in the consultation documents.
It is against this backdrop that the observations in the attached paper were made.
Following the drafting of the paper senior representatives of Homes for Scotland attended
a meeting in Edinburgh on Thursday 23 February 2006 with officials from the Scottish
Executive, HM Treasury, HM Revenue and Customs & the Office of the Deputy Prime
Minister. In the light of those discussions Homes for Scotland will now meet with
representatives of (a) HM Revenue and Customs to re-examine the proposals relating to
the calculation of the planning gain supplement and (b) the Scottish Executive to further
consider issues relating to the recycling of hypothecated revenues and the removal of
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suspensive planning conditions and thereafter submit supplementary observations. It is
hoped that the additional comments will be lodged within a matter of a few weeks.
Yours faithfully
Allan Lundmark
Director of Planning & Communications
Enc.
PLANNING GAIN SUPPLEMENT – A CONSULTATION
HM TREASURY, HM REVENUE AND CUSTOMS & THE OFFICE OF THE DEPUTY
PRIME MINISTER
Comments by Homes for Scotland
General
In general terms Homes for Scotland’s member companies do not take issue with the idea
that where the value of land has increased as a consequence of a planning decision, a
portion of that up-lift should be used to support the provision of infrastructure and
community facilities.
Two issues have been addressed by Homes for Scotland in looking at the proposals to
introduce a Planning Gain Supplement as a means of capturing a part of that uplift. These
are (a) the way the tax is calculated and (b) the distribution of the hypothecated tax in
order to deliver investment in supporting infrastructure.
Calculation of tax
In terms of the calculation of the tax, it is clear that in certain rural areas particularly where
small scale development requires little additional supporting infrastructure or community
facilities the introduction of tax is likely to act as an inhibitor to the release of land for
development. This is particularly true of areas at the geographical margins of the travel to
work areas of Scotland’s cities.
In addition, where tax is to be applied to brownfield sites, a failure to calculate the planning
value as a residual value, would result in land which requires the removal of existing
structures, decontamination or ground consolidation not being brought forward for
development.
Funding of supporting infrastructure
In addition to the likelihood of the tax acting as a major impediment to the release of land
for development there are major administrative and policy barriers related to the spending
of the hypothecated revenues. Two issues, in particular, concern Homes for Scotland.
First, is the mechanism to be used by HM Treasury to return the revenues to Scotland.
The second relates to potentially serious delays in the recycling of the revenues where
major infrastructure requires to be in place prior to the development commencement what would normally be considered the removal of suspensive conditions under the
current planning system. For example where an expansion of a sewage treatment works
or the provision of a new school or major road improvements must be provided ahead of
development.
Turning first to the recycling of revenues to Scotland. Homes for Scotland would require to
be assured that current mechanisms which determine the level of Scotland’s income from
Westminster would not impose a cash limit which would restrict the return to Scotland of
additional revenues raised through the Planning Gain Supplement. It would be entirely
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unacceptable that projects in Scotland stalled or had to be abandoned because revenues,
raised in Scotland, were used to relieve infrastructural constraints elsewhere in the UK.
In addition Homes for Scotland takes the view that spending programmes would be more
difficult to direct in Scotland since (a) there is no equivalent agency to English Partnerships
and (b) the Scottish Executive does not have absolute powers to direct local government
expenditure. The Scottish Executive could provide additional grant aid to a local authority
believing it should be used to fund infrastructural provision only to discover it has been
used for a different purpose.
A related problem is the “additionality” issue. Neither the development industry nor local
authorities will want to see the money raised through Planning Gain Supplement used
simply to subsidise existing capital investment programmes when it should, by definition,
be to fund additional work. As has been well established over the years (e.g. with
European grants) local authorities cannot regard externally raised funding as additional to
approved capital expenditure levels. Consequently a mechanism will have to be put in
place to ensure that the quantum of public investment in Scotland is increased by the
amount of Planning Gain Supplement going to local authorities and other public agencies.
A further issue needs to be addressed in relation to those projects where it is necessary to
provide infrastructure in advance of development taking place.
Even if the Scottish
Executive can access the additional resources and they can direct Local Authorities to
spend it on infrastructure there remains the timing of the works to be undertaken. Public
sector procurement rules could mean that investment is packaged and programmed in
such a way as to delay the projects that generated the tax income with the expectation that
the supporting infrastructure would be provided by the hypothecated revenues.
Spending of Hypothecated Revenues in Scotland
The current proposals for a Planning Gain Supplement will break the link between
revenues raised and the direct provision of supporting infrastructure. The convoluted
recycling proposals, which will see some revenues siphoned off to support national
projects with the balanced channelled through a variety of public agencies and local
authorities, means that infrastructure and community facilities, required to remove
suspensive condition, are unlikely to be put in place to allow development to proceed
within the lifetime of a planning consent.
Conclusions
For these reasons Homes for Scotland could not support the proposals as currently
drafted and would urge HM Treasury to consider alternative mechanisms that would
capture part of the uplift in land values to directly fund the provision of infrastructure and
community facilities using delivery mechanisms and timescales that can ensure
suspensive conditions can be purified within the lifetime of a planning consent.
Any proposal which ignores Scotland’s separate legal, policy and institutional framework
could fail to successfully reinvest the hypothecated revenues. That would result in the
initiative being nothing more than an inflationary tax raising initiative.
Finding a way of successfully reinvesting “planning gain” resources in Scotland is the key
obstacle and challenge that the current consultation document fails to address.
SUPPLEMENTARY EVIDENCE FROM AIRTRICITY DEVELOPMENTS (UK) LIMITED
MODERNISING THE PLANNING SYSTEM: AIRTRICITY’S EVIDENCE TO THE
COMMUNITIES COMMITTEE.
rd
I refer to your letter of 23 February regarding the above and to the oral evidence that I
gave to the Committee on Wednesday l March.


347

Airtricity is a world leading renewable energy company focused in the areas of wind farm
development and green electricity supply. In Scotland, Airtricity has grown to become one
of the country's leading renewable energy companies, with over 1,000 MW in the
development pipeline. We are ambitious and believe passionately in what we do; both
from an environmental and economic prospective. In developing our plans in Scotland, we
ensure that we communicate effectively with the local communities where we are seeking
to have a presence. We currently engage in an in-depth consultation process that goes far
beyond that of planning requirements.
Our response to the Planning Bill has been informed by our approach and experience to
date. We hope that our comments will assist the Scottish Executive in shaping the new
Planning Bill to make it responsive to the needs of a growing renewables industry in
Scotland.
Resourcing of the Planning System
Airtricity supports the Executive's objective of creating an efficient planning system that
can deliver effective and speedy decision-making. In order to achieve this objective it is
essential that planning authorities are properly resourced. Our experience to date is that
local authority planning departments are under-resourced and are rarely able to meet
statutory timescales for decision making. To ensure that proposed improvements can be
implemented, the resourcing issue must be tackled. The renewables sector in Scotland is
growing rapidly and has the clear potential to make a significant contribution to the
Scottish economy. A properly resourced and responsive planning system is vital to ensure
delivery of this contribution.
Status of Supplementary Guidance (s22)
Our experience to date has shown that supplementary planning guidance (SPG) can be
used to frustrate development of the renewables industry in Scotland. Accordingly we
strongly suggest that the necessary Regulations that will make provisions for the form and
scope of SPG, ensure that such guidance will at all times be in accordance with national
planning guidance and the approved Development Plan.
Variation of a Planning Application
The ability to vary a planning application is an important part of the planning process. It is
also a critical aspect for the renewables industry. As a result of our extensive consultation
process with the local authority, statutory consultees and community organisations,
development prospects are frequently subject to modification, thereby ensuring that a
satisfactory design, environmental solution or community acceptance of a project can be
achieved. This will result in the need to vary an application and developers should not be
penalised by having to re-submit new application to improve a project.
Similarly the proposed power to decline to determine an application (s39) is not supported
by Airtricity. When considered in tandem with s32, a likely scenario would arise where
developers would not seek to vary an application, given the risk that the local authority
would decline to determine the revised application.
Pre-Application Consultation (s35)
Airtricity supports the intention to require developers to formally undertake pre-application
consultation. We recognise the added value that this brings to the development process.
We do however have concerns over the proposed timescales, detailed in the Bill. We
believe that a lengthy 12 week notice period bill will inhibit final refinement of a project prior
to formal submission. A 28 day period, similar to other legislative requirements would be
more appropriate.


348

Timescales
Airtricity are concerned at the proposal to reduce the duration of planning permissions
from 5 years to 3 years on receipt of planning permission for an electricity generation
project, there are many steps that require to be taken before construction can commence.
These include project financing, tendering for multi million pound contracts, finalisation of
land leases, discharge of conditions and section 75 clauses, grid connection issues etc. As
a result we advocate that it is entirely reasonable for a 5 year period to be applied in
Section 19 of the Bill.
Appeals (s47A)
Airtricity has experience of planning appeals and extended public inquiries for wind farm
developments. As a result we do not support the positions of s47A which seeks to limit the
level of information that could be considered in an appeal situation. Our wind farm
proposals are subject to Environmental Impact Assessments (EIA) and once submitted for
planning purposes will be subject to consultation and consequently further development,
necessitating modification or proposals and submissions of new environmental material. It
is essential that this new material is considered as part of the planning appeal procedures.
We support the Executive’s position on no introducing third part rights of appeal. We
highlight the proposed introduction of the Strategic Infrastructure Bill in the Republic of
Ireland , which seeks to remove third party rights of appeal for major infrastructure
developments such as wind farms(in excess of 50 turbines) in response to concerns over
speed of decision-making for such projects.
Processing Agreements
Airtricity are disappointed to see that the principle of introducing Processing Agreements
as suggested in the White Paper, has not been taken forward to the Planning Bill. We
believe that further consideration should be given to this aspect as it could easily be used
as a mechanism to give decisions within agreed timescales. This would provide much
needed certainty to the development process and would focus planning authorities on
delivering decisions within agreed timescales. In this regard we would highlight that within
the Republic of Ireland, at present, failure to provide a decision on a planning application
within a 4 month period results in a deemed approval. We strongly urge the Executive to
introduce mechanisms that will require planning authorities to take decisions within
specified timescales, thereby enabling the renewables industry to progress and develop in
a competitive economic environment, without indecision or delay.
Airtricity Welcomes the changes set out in the draft Planning Bill and Urge the Executive to
fully consider the key issues identified above.
Alasdair MacLeod MRTPI
Development Manager – Scotland
Airtricity
6 March 2006
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Scottish Parliament
Communities Committee
Wednesday 8 March 2006
[THE CONVENER opened the meeting at 09:31]

Planning etc (Scotland) Bill:
Stage 1
The Convener (Karen Whitefield): I convene
the eighth meeting of the Communities Committee
in 2006. I remind all those present that mobile
phones should be turned off. I have received
apologies from Scott Barrie MSP, who is unable to
be at committee today. I should also explain that
Mary Scanlon MSP has been delayed; she hopes
to be with us around 10 am. We are joined by
Sandra White MSP, who is substituting for Tricia
Marwick MSP.
The first item on our agenda today is our
consideration of the Planning etc (Scotland) Bill at
stage 1. The committee will hear evidence in a
round-table setting from a panel of witnesses on
the theme of public involvement. I welcome the
panel. I ask them to introduce themselves briefly
and to say which organisation they are
representing at committee today. I start with Ann
Coleman.
Ann Coleman (Greengairs Community
Council): I represent Greengairs community
council and Greengairs environmental forum.
Harald
Tobermann
(Pilrig
Residents
Association): Good morning. I represent the Pilrig
residents association, but only as its acting
chairman. We had an annual general meeting on
Monday and we have not yet sorted out our new
committee. I have lived in Pilrig for the past 12
years and in Scotland for some 22 years.
Douglas Murray (Association of Scottish
Community Councils): I am the secretary of the
Association of Scottish Community Councils,
which is a voluntary post. I am also the chair of my
local community council in Angus.
Jean
Charsley
(Hillhead
Community
Council): I represent Hillhead community council,
which is an urban community council in Glasgow.
Subject to the council’s comments, I write our
planning objections and represent them at public
inquiries. I have also been networking on urban
responses to the bill.
Roger Sidaway (Scottish Mediation Network):
I am a board member of the Scottish Mediation
Network, which I represent today. I chair its
environment and planning initiative. I am a trained
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environmental mediator and I have also trained in
public participation. I teach a course in public
participation at the University of Edinburgh and I
have written a book on the subject.
Anna Barton (Cairngorms National Park
Authority): I am under contract to the Cairngorms
National Park Authority to act as its community
liaison co-ordinator with regard to public
involvement in the local plan.
Stuart Hashagen (Scottish Community
Development Centre): I am from the Scottish
Community Development Centre, which is a
partnership between the University of Glasgow
and the Community Development Foundation. We
are based in Glasgow.
Petra Biberbach (Planning Aid for Scotland):
I am the executive director of Planning Aid for
Scotland.
Deryck Irving (Greenspace Scotland): I am
the senior development officer at Greenspace
Scotland.
Adam
Gaines
(Disability
Rights
Commission): I am the Scottish director of the
Disability Rights Commission. I also represent the
equalities co-ordinating group.
The Convener: Thank you. I thank all members
of the panel for attending the committee this
morning. Before we start, I thought that it might be
helpful if I were to explain how we hope to manage
this morning’s round-table event.
As I am sure all panel members are aware, the
Scottish Executive has stated that one of the key
objectives in reforming the planning system is to
give local people better opportunities to participate
in the decisions that affect them. The objective of
this morning’s session is to discuss the ways in
which that can be done. In order to promote
discussion, I will ask a limited number of key
questions on the issue of public involvement in the
planning process.
I know that some of the witnesses have raised in
their written submissions other issues that relate to
our consideration of the Planning etc (Scotland)
Bill. The committee will reflect on the submissions,
but we would be grateful if we could concentrate
today on the issues that the committee has raised.
If there are other matters in the bill that witnesses
think have not been covered today, we hope that
they will send us further written information.
Members of the committee will intervene and
raise issues with the witnesses, and we hope that
they will respond in more detail. The questions will
be linked either directly to the proposals contained
in the Planning etc (Scotland) Bill or more
generally to how we can promote positive public
involvement. Given the number of people around
the table, I ask everyone to indicate clearly to me
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when they would like to speak so that I can bring
them in.

the same battle is fought again and again without
clear policy guidance.

The first question is about consultation. The
Scottish Executive consulted widely before
introducing the bill. Do the organisations
represented here feel that they were able to
engage in that process and that the consultation
was effective?

Petra Biberbach: The national planning
framework will be a crucial overarching theme, so
it is important that people are brought into the
process as early as possible. Planning Aid for
Scotland’s concern is that the majority of people
come into the planning process far too late, partly
because of a lack of awareness. The aim of
designing—I hope through a planning advice
note—a mechanism to allow people to participate
as early as possible and with the appropriate tools
is opportune. To take up Roger Sidaway’s point, it
is important that the opportunity is given to get out
to the community in a representative way.

Ann Coleman: The success of the communities
event that was held in the Scottish Parliament in
October demonstrated how widely the consultation
had reached. I admit that I was absolutely
delighted to see so many people there. It is a new
concept for the public and it is not always the
easiest thing to do, but many people have
obviously tried to engage with the process. The
more such events there are, the more we will get
used to and the better we will get at doing it. The
problem was that 80-odd per cent of the people
there wanted a third-party right of appeal, which is
being denied, so the public will question the
validity of the process on that basis. However, the
consultation exercise managed to reach a
considerable number of people.
Cathie Craigie (Cumbernauld and Kilsyth)
(Lab): The event that was held in the chamber
was hosted by the Communities Committee. We
would like to hear witnesses’ opinion of the
Scottish Executive’s consultation in the run-up to
the publication of the bill and about whether
communities were involved at that stage.
Ann Coleman: My point was about the number
of people who turned up at the event who had
been alerted to it by the Scottish Executive
consultation process. That is why there were so
many people there.
The Convener: Let us move on to the national
planning framework. How do witnesses think that
the public and communities should be involved in
the development and adoption of the next national
planning framework?
Roger Sidaway: There is great difficulty in
getting effective public engagement at that level of
policy making. There is a need for engagement
and a need to develop policy collaboratively, and a
range of consensus-building techniques should be
used. I am mindful of the kind of events and
forums—for so-called policy dialogue—that are
conducted in the United States, which are either
facilitated or mediated and which have a high
technical input. There is obviously an issue about
who actually gets to such events and how
representative they are of the wider public. Many
of us have been following the debates and
discussions on the siting of wind farms, for
example, and what seems to be lacking is an
overall framework on that topic, which means that

Jean Charsley: I endorse that last statement. At
a conference on community councils that Glasgow
City Council organised, I led a workshop in which
a community council member from the east end of
Glasgow said that they could not understand any
document that was sent to them, even those from
the community councils resource centre, which is
designed to assist community councils. The
person was also unaware of the importance of
engaging at an early stage. In general, that lack of
awareness leads to a great deal of poor relations
between local authorities and communities on
authorities’ plans. That is partly because
communities do not realise that the actions of local
authorities and communities are constrained by
what has happened earlier in the process. Any
measures should take that into account. Local
communities should have face-to-face discussion
and practical help, in the clearest terms possible,
to enable them to understand what is happening
and to engage.
The Convener: We will come to the issue of
development plans—that will probably be the
centre of much of our discussions—so I ask
everybody to focus their comments on the national
planning framework at present.
Ann Coleman: I see the benefits of the national
planning framework, but it will be extremely
difficult to achieve public interest at that level and
to get people to understand how important it is that
they get involved. The contents of the national
planning framework will be removed and obscure,
so it will be difficult for the public to comment on it.
Achieving effective public engagement at that
stage will be a difficult task. There will have to be a
lot of education about the framework and
awareness raising, perhaps through the media. It
will need to be made plain to people that, if they
do not participate, they will miss points that may
matter locally later. Many people will not want to
know about the framework. Members know what
people are like—they will not bother until the
planning application is in front of them, when they
will be told that the national planning framework
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was discussed months or years ago. However, I
see the benefits of having a framework.
Patrick Harvie (Glasgow) (Green): We have
heard a range of concerns, all of which the
committee has heard on a few occasions. The
committee has a bill before it and our job is to
consider whether it looks right or needs changes
at stage 2. The bill sketches out a process for how
the NPF will be produced and approved and what
impact it will have on individual developments that
might be included in it. The Executive will produce
a consultative draft and a final draft will be laid
before Parliament, which will have 40 days to pass
comment or carry out some kind of process. The
bill does not specify any formal process outwith
Parliament—for example, there is no examination
in public, as happens with similar documents
elsewhere in the United Kingdom. If the task of
getting people involved early has not been
miraculously achieved, people will find that they
have less ability to engage than they do at
present. For example, they will have less ability
than they have at present to have their arguments
tested before a public inquiry.
What changes need to be made to the bill if
there is to be better engagement and involvement
and if people are to trust that the process is fair
even if they do not like the result?
09:45
Douglas Murray: We need quite a bit more time
before the national planning framework is
introduced. We also need more time before the
provisions in the bill come into force in about two
years’ time. We should start trying to raise
awareness now of all the aspects—not just the
NPF but the city plans, the local development
plans and so on.
There is, as you say, no specific detail on how
the NPF will come about or on what will happen in
the interim period. Substantial elements will be left
to secondary legislation or guidance. That point
has been made in much of the correspondence
that we have received from various groups. We
are walking blindly into something about which we
have no information.
Patrick Harvie: Will you give us a bit more
detail on that? Are there specific things that should
be in the bill rather than in guidance or secondary
legislation?
Douglas Murray: On the national planning
framework, we want to know what will be
proposed by way of pre-consultation. We need
more specific detail on what that will include. As I
state in my written submission, the national
planning framework will be guided by a political
agenda. We accept that it will come from the
planning division, but ministers from whichever
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party is in Government will follow what is in their
manifesto. There should be more time for dialogue
on the issues. The 40-day period that you
mentioned seems totally inadequate. The
Parliament has many other commitments and will
have to devote a great deal of time to the subject.
What will be the Parliament’s priority?
Patrick Harvie: A point in your written
submission that caught my eye is the idea that
political parties’ manifesto commitments and
election results will have a big impact on planning
decisions. Political parties often say, “We’ve been
elected so we have a mandate,” but that seems to
go against the Executive’s claim that the bill is
about involvement, consultation and participation
rather than about decisions being made by one
group and imposed on another. In the past,
planning decisions have been made by politicians
at council level, but it is expected that the
Parliament and the Executive will begin to make
decisions on individual planning developments
under the national planning framework. Where will
political commitments fit into that system? Should
election results determine planning applications? If
not, how can we ensure that the elected body that
makes the decision is genuinely accountable to
the people whom it represents and not just to the
people who voted for it?
Douglas Murray: That is a difficult question.
Community councils must try to be as non-political
as possible, but we must be aware of all the
political implications of the various party
manifestos and of election results.
The answer comes back to being aware of what
everyone is aiming for. The national planning
framework will not be site specific but will lay down
strategic objectives that will lead to a basket of
developments, as in Greengairs, because some
areas are probably more prone to having particular
developments than others are.
Rather than hearing, “Right, we’re going to start
a national planning framework process now,” we
must be more informed from the outset and at
every stage. We need to be involved in the leadup to such a process so that everyone can provide
input, whether that happens during or after an
election period. We should not let things stop
when a particular event occurs.
Adam Gaines: It helps that the bill and the
framework stress the importance of meaningful
consultation, because it is important that the
framework as a whole can take equalities into
account. For some time, planning has been seen
to be neutral, so equalities issues have not
necessarily been considered. Consultation on the
national planning framework will provide an
opportunity to take equalities matters into account
and to ensure that equalities issues such as
disability access or race equality are not only
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considered, but built in at the top level, so that
when the different stages of the planning process
are followed, particularly by the new strategic
development planning authorities, a standard of
equalities consideration is expected.

levels throughout the bill. We are talking about the
national planning framework, but some of the
same principles are being applied for the
development plan process, particularly in relation
to public engagement in development plan work.

I might be leaping ahead slightly to the issue of
strategic development planning, but it would help if
the new strategic development planning
authorities had a duty to have regard to equal
opportunities as part of their work. Such a duty is
placed on the new regional transport partnerships
and on local authorities and it could help if the new
planning authorities had to have regard to equal
opportunities as part of their work.

There is also the suggested obligation to carry
out pre-application consultation, under which the
developer would provide a consultation statement
to enable consultation at a local level to be carried
out. If we take that principle and then return to the
national planning framework, we should be looking
for a similar sort of statement to be drawn up when
the framework is being considered. There would
be an opportunity to comment on the process and
the bill would specify who should be included, who
should be excluded, the amount of information to
be given and so on.

Harald Tobermann: I will comment briefly on a
point that Patrick Harvie made. Much regional
planning paperwork contains far too much detail,
especially the more national documents or
development plan documents. That is one reason
why it is difficult for people to engage. Nobody can
look through a big fat document—they do not have
the time to do that, even if they want to.
Compared with the detail into which the
Parliament has gone and the number of days that
it has spent on the tram bills—I do not know the
figure—the 40 days for considering the national
planning framework is absurd. Of course the trams
are important, but they are for Edinburgh. In my
view, the decisions about the trams should be
made in Edinburgh and should not concern the
Parliament very much, but that is another matter.
Planning legislation and the national planning
framework should take the form of a constitution—
a high-level document with few details that is not
prescriptive but which outlines aims and goals that
we all want. Elected representatives should agree
on the general goals.
The Convener: Several members wish to
speak. I think that I have a note of everybody.
Christine Grahame (South of Scotland)
(SNP): I have a short question about consulting at
parliamentary level on the national planning
framework. To an extent, it has been conceded
that dealing with the framework in 40 days will be
pretty well impossible. Is anybody aware of best
practice in other countries that the committee
could consider?
Roger Sidaway: I have cited the policy dialogue
work that has been carried out in the United States
and I can provide more information on that. There
is a precedent there.
However, I want to return to the debate between
Patrick Harvie and Douglas Murray. In some
senses, they are both right. I view the bill as
setting out a set of principles. Much of the detail
will come through in the supplementary guidance.
We should be seeking consistency at different

One of the committee’s difficult tasks will be to
ensure that there is consistency throughout what
is already a long piece of legislation, rather than to
add even more detail.
Jean Charsley: I am extremely concerned
about what might be included in secondary
legislation. If provisions are not in the bill, we have
no opportunity to object. Secondary legislation
comes along later. Three years after the city plan,
we are still waiting for the conservation area
assessments, which were supposed to inform
planning decisions. Planning advice notes and
secondary legislation seem to inform the bill, but in
effect they supply an opportunity for omissions,
which are of serious concern. The bill will be highly
imperfect unless some of the things that people
are consigning to secondary legislation are
considered much earlier in the process. I would
like to say something about consultation later.
Petra Biberbach: To respond to Christine
Grahame’s question about good practice
elsewhere, the Scottish Executive has examined
extensively administration of the system in
Bavaria, and Planning Aid is examining community
engagement there at all levels. We can learn quite
a lot. We can look around, but we must be mindful
that different countries have their own systems,
and their citizens have different opportunities.
Whatever we find in other countries, we need to
take it with a pinch of salt.
I will return to a point that was made earlier
about consultation. The Skeffington report of
almost 40 years ago made the planning system
extremely open. At all levels, the planning process
allows people to engage, so we need to ask why
people have not been engaging over the past 40
years. Why is it that, even though the planning
system allows people into it more than any other
system does, including education, health and
transport, engagement has not taken place? That
is the question that we ought to be asking
ourselves and that I would like to put to the


353

3221

8 MARCH 2006

committee. We know the answers only up to a
point.
I go along with what Jean Charsley said about
secondary legislation up to a point. As we move
into an area of new community engagement,
liaison and involvement, we should be mindful that
none of us has all the answers. In a way, I would
prefer secondary legislation to be used here. To
some extent, that is what planning is all about—
the detail will be in the secondary legislation. To
look at it in another way, if something that was
included in the primary legislation did not work, it
would take an awful long time to fix it. With
secondary legislation, more flexibility is possible.
Stuart Hashagen: I have a couple of comments
to make. First, secondary legislation is fine,
provided that there is some auditing process to
ensure that the engagement actually happens.
Secondly, we should be mindful of the debate
that is going on in the regeneration, community
planning and health sectors. We need to be clear
that we do not want to reinvent systems and
procedures that do the same thing as other
systems and procedures. I have been involved in
health consultations and regeneration. People are
suddenly realising that they are asking the same
people the same things at the same time. It would
be helpful if the different processes were aligned
and people recognised that systems and
structures are in place that all sectors can use.
10:00
Mr John Home Robertson (East Lothian)
(Lab): It is important to emphasise that the 40-day
parliamentary procedure, to which references
have been made, should not be the whole story.
Forty days in Parliament is quite a long time, but
the procedure should surely be preceded by a
much longer period of public consultation on the
national plan.
I want to say something about our fundamental
approach. Historically, planning in Scotland has
tended to be reactive. There is a wait until
somebody comes along with a proposal and then
everybody in the locality rallies round and opposes
it. Surely the idea behind the national plan is to
identify things that need to be done for the whole
nation—in respect of transport infrastructure,
electricity generation, housing development or
whatever—to get people to understand what
needs to be done and then to consider ways of
delivering in different parts of Scotland. Such an
approach will require a complete change in
communities’ mindsets. Rather than having people
wait for developers to come along with proposals
to which they will react, the aim will be to build
consensus on where to put landfill sites and how
to manage them, for example. I have constituency
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experience of power station, landfill site and other
proposals. Things can be done well where there is
a will to do them well. Are your organisations
prepared to get involved in a fresh approach? The
involvement of organisations such as yours is
crucial—if you are not prepared to get involved,
we are all wasting our time.
Douglas Murray: The water and sewerage
infrastructure is a relevant current issue. People
have said for decades that there is a lack of water
and sewerage infrastructure. Scottish Water has
been scrambling to complete work since 1 January
because European directives need to be
implemented. It will probably incur penalties if it
does not comply. However, I am not aware of its
identifying at an early stage what it will do—it will
make proposals only at the planning application
stage. There appears to be little pre-consultation
in that respect.
Petra Biberbach: Around 90 per cent of people
who call Planning Aid for Scotland call very late in
the process because they are concerned about a
development control issue. It is then difficult to
identify how to take things further. We often
explain how the system works first. The merits of a
particular case are not important to Planning Aid;
what is important is getting the technicalities of the
process across to people. It does not take people
long to understand the system—perhaps five to 20
minutes, depending on the person’s concern.
We reach only a small minority of people at the
moment, but everyone round the table has a duty
to engage effectively in the culture change agenda
that underpins the bill. The 110 Planning Aid
volunteers—all of whom are registered planners—
are in the vanguard of the cultural change. Many
work full time in local planning authorities or as
consultants, but they give their time freely to help
people to understand the system better.
We are proactive in engaging with the black and
ethnic minority infrastructure and Gypsy
Travellers. We are also working for housebuilders
to try to enable people to come together. We are
doing different pieces of work to identify how
cultural change can be achieved and how we can
get people back into planning. I see that as
Planning Aid’s role.
Stuart Hashagen: I want to pick up on what
John Home Robertson said. People will get
involved in things if they think that it is likely that
there will be a return on their investment, but a
problem with many consultation exercises is that
people are not sure that there will be any change
as a result of their investment.
If the message goes out that a debate is taking
place on what the national priorities for planning,
regeneration and dealing with poverty should be,
and if people feel that the debate is real and that
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they will be listened to, they will sign up for it.
However, if people feel that the debate is
tokenistic, they are less likely to sign up for it. If
the debate is to be non-tokenistic, a lot of time and
energy will have to go into facilitating and
supporting it.
Ann Coleman: I agree with much of that. If
members of the public are to be encouraged to get
out of their armchairs and away from their
televisions and to go out to participate at a level
that is far removed from their normal experience,
they will have to be confident that it will be worth
their while. To allow people to participate
effectively, we will have to have access to
expertise. Getting impartial expertise is a huge
problem—issues have to be considered from a
genuinely community point of view.
I thought that the document on the national
planning framework was brilliant and well put
together—but how will the national planning
framework decide, for example, on the distribution
of waste management facilities, which is my area
of experience? Will the framework set up three
huge areas in Scotland, each of which will take a
third of Scotland’s waste, or will each local
authority take responsibility for its own waste?
That is the kind of issue that members of the
public must feel is relevant to them if they are to
get involved at an early stage. Telling people that
their area might contain one of the three huge
waste management facilities, or that such facilities
might be more evenly distributed as per the
aspirations of the national waste strategy, will be
the kind of thing that will get people out.
Deryck Irving: It is evident that the national
planning framework is the biggest challenge. The
closer that things get to someone’s own doorstep,
the more they feel the need to engage.
I agree with Roger Sidaway’s point about the
need for an equivalent to the statement that is
required elsewhere in the process. The point was
sound, but we need to go further. If issues are
highly conceptual and far from people’s day-to-day
experience, and if those issues are couched in
impenetrable language, the process will not work.
To get a statement with the right questions in the
right language and in the right format, we have to
ask what we want communities to contribute at
national strategic level. If we do that, we can target
the questions and couch them in meaningful
terms, so that people can see whether their
answers have an impact further down the line.
As a non-planner, I find it hard to see how some
of the supplementary papers relate to the bill.
They are in a different language. That sort of thing
can be important when you go three or four steps
further out and get into a community consultation.
In a statement approach, you have to be clear
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about what you want communities to contribute
and why.
Ms Sandra White (Glasgow) (SNP): The word
“national” is probably another thing that frightens
communities off.
As has been said, the bill will involve a great
deal of secondary legislation, and we will not know
how things will work until we see that secondary
legislation.
Most people would agree that we need to know
what will be in the national plan. Roger Sidaway
mentioned wind farms, and Ann Coleman
mentioned nuclear waste, but we do not yet know
what will be in the national plan. Should the
contents of the national plan be set down in
statute? Communities will be involved in
consultation on such issues.
Ann Coleman talked about a strategic plan
putting wind farms here, nuclear development
there and waste facilities somewhere else. I
wonder how easy it will be for people at the table
who represent communities to get those
communities involved when there are also
development plans and other kinds of plans to be
considered. Will you have a difficult time in
involving communities in the consultation process
for a national plan if it is not set out in statute that
X amount of time must be given to enable
communities to partake in that communication?
Roger Sidaway: Why not ask people? Whose
agenda is going to be set? There is a great danger
of the agenda being constrained by official
perceptions at the national level. We are talking
about a lot of things at the same time, which is
inevitable. We are talking about culture change
and capacity building at the local level through
community councils, the kind of work that Anna
Barton has been doing, the excellent work that I
have heard about in Dumfries and Galloway, and
so on. It will take a long time to bring that through,
and we will be crashing through the gears.
The main thing is to adopt a set of principles
under which we treat people like grown-ups, ask
them their views and get them engaged at that
stage. We want to get people committed to policy
at either the national or the local level to make the
subsequent stages much easier. In that way, when
it comes to debating an individual application, we
are not trying to debate policy at the same time.
Policy will have been agreed and we will be
considering the merits of the particular case.
Cathie Craigie: For me, what has come out of
the discussion is that this will be difficult—Roger
Sidaway highlighted that at the beginning—but we
need to have a culture change and a fresh
approach to involving people. Those are all
statements that have been made this morning.
Petra Biberbach asked why people have not
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engaged in the past; I do not know the answer to
that. As part of the culture change, dealing with
public engagement and encouraging people to be
involved will be less of a planning role and more
the role of the experts who come from
backgrounds of involving communities. Unless the
Executive front loads the process, people will
perhaps still not engage.
Petra Biberbach: That is a vital point. We all
have a lot of different techniques available for
community engagement, from mediation to focus
groups and visioning. What is really needed at this
stage is awareness. Almost 40 years after the
publication of the Skeffington report, the majority
of people out there still do not know that there is
such a thing as a planning system, despite the fact
that we have an open and transparent system.
Yes, it is couched in technical language, but that is
partly because the process is technical.
We need to have a good look at why the
majority of people still do not know about the
planning system. What can we do to assist
awareness raising? Just going out into the
cinemas or going on the radio or television to say
that there is a planning system will not engage;
something more needs to be done.
I think that, fundamentally, we must move away
from the local and individual perspective of
planning that stirs people. People say, “I’m only
stirred if something happens right next door to me”
and that is fine, but we need to see the wider
picture—the public gain. Planning is about looking
at the wider world and how Scotland overall will
function. That is vital, and I think that you have a
tremendous job on your hands.
Anna Barton: Not only will it be difficult, but it
will take a long time. A few people will participate
in the early days, but only when other people see
the feedback from that and realise that
participation has led to some level of influence will
more people join in. Petra Biberbach mentioned
people taking an interest only in local
developments. People are motivated only by
things that affect them immediately, and they
perceive that larger-scale proposals or things that
are further away from them will affect them only if
they are told that they will. Awareness raising is
hugely important.
10:15
Harald Tobermann: I will comment briefly on
lack of engagement with what I regard as, in
principle, a very good planning system, which has
existed in Scotland for a long time.
In my view, the reason why people do not
engage is that they lack a sense of ownership of
their locality. For example, our association was set
up in Pilrig where I live precisely because people
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lacked a sense of local ownership. We were
divided into two electoral wards by one street that
went through the centre of the community,
whereas we perceived Pilrig as one geographic
community. Through our association’s work, a
sense of ownership has grown up among the
1,200 households in the area.
At the next level up, local authorities have little
control of how their finance is raised, so they have
no link with their electorate. A real problem is that
councils do not seem to act or react and voting
does not necessarily change anything at the local
level. In addition, local authorities do not have
much control if the enforcement side of planning
does not work well. If people see no enforcement
of planning laws when they just dip their toes in,
they will immediately withdraw and another person
who could engage with the process will be lost.
The Convener: We will return to the issue of
enforcement later. I am grateful for people’s
comments on the national planning framework, but
I am conscious of the time so let us move on to
public involvement in the development plan
process.
Cathie Craigie touched on the subject of front
loading, which is crucial to much that the
Executive is attempting to do in the bill. By
guaranteeing that consultation on development
plans takes place at an early stage, will the bill
ensure greater public involvement?
Adam Gaines: The hierarchy of consultation
that is set out in the bill is helpful, but a proactive
approach will be required to engage different
communities and equalities. It is important that
when plans are being set out, especially at the
pre-consultation stage, consideration is given to
how a development is likely to impact on, for
instance, older people, disabled people or faith
communities. Under the bill, such considerations
can be thought of at the start of the process.
Potentially, people will need to think about how
they engage at an early stage organisations,
groups and individuals who might not necessarily
think that a particular development plan will impact
on them. Otherwise, the opportunity that the bill
provides to integrate such issues will be missed.
Deryck Irving: I am not sure that the bill will
ensure greater public involvement but it will
certainly facilitate such involvement, which is
desirable. As I point out in our written submission,
the current system assumes in many ways that the
only role for local residents is as objectors to a
development that has been proposed. Early
involvement will at least give people a chance to
contribute more creatively. That is a hugely
positive step.
However, the bill will ensure greater involvement
only if planning authorities use approaches that
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are suitable to the relevant communities and
interests. That raises a major capacity issue about
not just how communities deal with planners and
the planning system, but how planners deal with
communities. The solution might be to upskill
people within the planning system or to create
greater contacts with people outwith the planning
system who have the skills to assist in the
planning process. Links to those who have
experience in community planning in health and
regeneration will be crucial. One flaw in the bill at
present is that it does not refer to any of those
linkages but treats the development planning
system as very much a separate silo. That is to
the detriment of both development planning and
the other systems that could benefit from such
linkages.
Jean Charsley: I will comment in the light of
experience of engaging people with development
plans. Three stages are involved in that. First, the
people concerned need to read the proposed
development plan. However, people have
considerable difficulties in doing that, so that is the
stage at which they most need help. The second
stage involves discussion with the local
authorities. Before the local authority prints a final
development plan or proposal, it needs to discuss
with people how things might be improved from
the perspective of the community. Glasgow was
very good on that in relation to those communities
that had been able to read the plan, but it was not
so good in relation to those that had not.
The third stage happens when the plan is
published. That is when people see the results of
all those consultations and discover that they do
not agree with certain elements. That is where a
public inquiry is absolutely necessary. The bill
downgrades that. Public inquiries were extremely
valuable to us. I took 28 objections, one of which
was agreed by the reporter. However, the council
minimised that because it had already taken
actions that would compete with it.
The question of community planning in getting to
that stage is problematic. Community planning has
not happened in Glasgow yet. There have been
two delays of six months and there is no
agreement on how consultation could proceed.
We are grouped in a huge area for community
planning that has distinct needs that do not
necessarily correlate with the boundary. The
representatives on the community planning
partnership are the national health service, which
has already made up its mind, housing
associations and other bodies, but there are only
two community representatives from particular
areas. That needs to be looked at again.
The most important thing is that someone must
be able to explain clearly which proposals in the
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Ann Coleman: My concern is that planning
must come down further towards a local level.
Local development plans become hostages to
what has been decided in the national planning
framework and the strategic development plans.
Communities can start off from a position of
having to address that.
Communities have always had the right to
participate in the structure plans and the local
development plans, but they have not done so
very vigorously. On this occasion, we have made
a submission to the structure plan. We have tried
to make the same submission to the local
development plan. The problem is that, when we
try to put the same thing into the local
development plan, we are told that we need to be
site specific. I am sorry, but we do not have the
expertise to be site specific. Developers have
simply sent letters saying, “We think that this area
could be used for this development”, but our
community is being asked to be more specific.
There will be a huge need to help the public to
participate at that level.
The local plan team has been fantastic but it
must remain impartial, which means that it cannot
tell us how to be site specific. Our community has
lost a lot of trust and confidence in the system and
it does not believe anybody; perhaps other
communities feel the same. The first hurdle will be
getting a community to feel that it is worth while
getting involved at any stage. That is especially so
when the developers’ right to develop land that
they own is enshrined in law. Any community input
starts from a position of there being a presumption
against the community’s view, as communities
very rarely own the land in question.
Do not get me wrong: I agree that we need
development. Scotland is desperate for good,
sustainable development. We must get the
message across to the public that their input is
relevant and has value. I do not know how we will
do that and give people all the tools that they will
need if they are to participate. We must all take
our fair share of everything—the good as well as
the bad.
Patrick Harvie: One of the most important ways
of ensuring that people see that their input is of
value is to make it clear that it changes decisions.
You talked about the first hurdle that we have to
get over. To extend the metaphor to the point of
absurdity, we are not just talking about a series of
hurdles; we are talking about a track that goes
round in a circle. We are talking about a cycle of
planning: keeping development plans up to date
on a five-year cycle and keeping that cycle going
at every local authority level. My concern is how
we ensure that, when people get involved late—


357

3229

8 MARCH 2006

because they see something happening near them
or they feel that something will affect them—they
do not have such a negative experience as a
result of their late involvement, leading them to
have even less motivation to get involved when we
next come round to the beginning of the cycle. We
want people to get involved early, but that does
not happen in isolation of other points of the cycle.
Is there anything in the bill that might make people
less able to affect decisions if they get involved
late? If that is the case, what can we do about it?
Roger Sidaway: Going back to the principles of
planning, we are trying to change the planning
culture from being an adversarial one—with late
meetings and so on—to an early and collaborative
one, in which there is dialogue between planners,
developers and communities and the agenda is
not necessarily set by local councils. With respect
to Jean Charsley, the system that she described is
one that we are trying to get away from. There
should be inputs relating to the local issues that
should be dealt with in the plan. However, we are
working within guidance, frameworks and
constraints. How will what is decided at a policy
level in the national planning framework be
interpreted at the local level? What are the
constraints on development? What are our goals?
What do we want to achieve? We should look
forward to what we want to achieve, rather than
looking backward and negatively.
Collaborative techniques, consensus building at
the planning stage and mediation have a lot to
contribute to the style of working. You asked what
happens when things go wrong. That is when we
can come in. We could use mediation to sort out
quite a lot of the issues at the pre-inquiry stage, so
that the inquiry spends less time on such issues
and can concentrate on the germane issues.
There can be a kind of winnowing out at that
stage. That is all part of a fairly complex process; I
agree that it will take a long time—my guess would
be 10 years—before we get there, but if we think
that it is worth it, let us go for it.
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an opportunity to improve the situation in the
future, you may have some level of early success.
Petra Biberbach: Planning Aid for Scotland
runs a training programme called planning for
people, which is usually centred around areas that
are undergoing change, including areas that are
affected by the development plan process. We
have found that people do not necessarily get
hung up about not getting what they wanted, as
long as the system is explained to them. One
gentleman who came to us recently said that he
did not get the outcome he had wanted, but at
least he knew why he did not get it. That is often
the case.
I agree with Anna Barton’s point about people’s
distrust towards the local planning authority. That
needs to be seriously thought about. People are
very confrontational when it comes to planning
authorities, which leaves local authority planners
with low self-esteem. We need to address that.
The point was made earlier about getting more
resources into local planning authorities—that is
vital. The upskilling of planners is also important.
We must remember that the system is plan led
and has been so for 40-odd years. We need to
return to the plan-led system and make it work
properly, so we must bring people in at the earliest
opportunities. In England, a statement of
community involvement tests properly whether a
local planning authority is involving a diverse
range of people. Perhaps we should consider such
a measure.

Anna Barton: In my work in the Cairngorms
national park, in the villages where there had been
extremely contentious applications in the previous
few years, we had a much higher level of
engagement. I spent quite a long time talking to
the people who had objected to those
applications—as we all know, that is where people
normally enter the process—to try to take them
one stage earlier, which is the local plan. That has
been successful. You can get people to come in at
an earlier and earlier stage.

10:30
Jean Charsley: Timing is a major problem for
cities, because city plans must deal with several
localities, all of which have different problems, and
the people in those localities alert the local
authority to problems that it has not foreseen.
Timing is crucial. The Executive tends to equate
efficiency with speed, but that does not
necessarily generate good outcomes. For
example, before us are two major planning
applications, one of which is contrary to the local
plan. One application is four times the size of the
local plan—I have four large folders on it—and is
accompanied by a slick document on
socioeconomic aspects and another document on
transport. A planning consultant produced that
documentation and we will need to take advice on
aspects of it. We also have a document on the
Clyde link from the council, which is accompanied
by two large documents plus plans.

Going back to what I said earlier, people are
driven by self-interest. You have to find a way of
explaining to people why they should enter the
process earlier. You can use people’s negative
experience. By explaining to people that they have

At the same time, we are supposed to comment
on the revision of the city plan within six weeks of
its issue, but we are three weeks on and we have
not seen it. We must also represent at licensing
boards people in our community whose English is

3231

8 MARCH 2006

not very good, so we have other work, apart from
our jobs and other applications. Being so
prescriptive about time is not conducive to local
involvement.
Douglas Murray: Patrick Harvie talked about
disincentives to engagement. Six or seven years
ago, I was involved in a public local inquiry, to
which I submitted about 20 to 25 objections. I
managed to have one word changed. I also
ensured that an area of ground that was identified
for housing development included provision for
extra play facilities and car parking, because of the
area’s confines. An application for that small
housing development was made two or three
years ago. After much haggling, the local authority
cut more or less all the green space and the
requirements to improve transport, so that all that
remained was a square. That is a practical
example of a disincentive.
I made points to that inquiry about transport and
traffic problems in the town in which I stay. The
council said that it saw no problem and that there
was no need to change anything. Seven years on,
the council is implementing some of the changes
that were requested, because of the problems. It
has taken the council seven years to realise that
those issues should be addressed.
Adam Gaines: On culture change, closer
working between planning authorities and the
building regulations staff of local authorities would
assist the consultation of individuals. At times,
building regulations and building decisions can
have a direct impact on whether a person with a
disability can access a building, but planning
decisions about a whole development may
determine whether an individual can access the
community. There are good examples of planning
and building services working more closely, but
further joint working would help, so that individuals
and disabled people are not consulted twice or at
the wrong stage of the process, when decisions
about individual buildings have been made.
Euan Robson (Roxburgh and Berwickshire)
(LD): Do you have examples of places where
buildings are accessible but the community is not?
Adam Gaines: There are a number of such
examples. Accessible buildings have been built
without consideration having been given to
transport connections, which have had to be fitted
in later, or without consideration having been
given to external access, such as the pavement.
Closer working between builders and planners
would be helpful in that context. The Scottish
Executive recently published a good planning
advice note on inclusive design, which is helping
people to make progress on such matters and
which we hope will be used more. Perhaps the
advice could be made statutory.

3232

The Convener: Patrick Harvie asked a
legitimate question about how we encourage
communities to engage and Douglas Murray
responded by telling us about his experiences. Will
the Executive’s proposed approach of front
loading the system and allowing for positive
engagement around developments—if it is done
properly—limit objections because communities
will accept that particular developments are
needed? Will people engage less in the planning
process because they will have been engaged
from the outset in envisaging how their
communities will develop, the services that will be
needed and the places where expansion will be
necessary? Will the approach address the serious
problem of consultation fatigue and keep people
engaged? How can we ensure that the bill delivers
in that regard?
Stuart Hashagen: Those are important matters.
We are talking about the difference between
consultation and participation. In a consultation,
people go to communities, ask questions, get
responses and then return to the office and make
a decision. The participatory approach means that
people say, “Here are issues that we want to
discuss. After we have debated those issues we
might come up with solutions that meet the needs
of all parties.” Everyone approaches the
discussion with a fairly open agenda and the
solutions that people come up with might be
different from what was expected. That might
mean that people feel involved in the process and
remain involved, instead of going away and then
coming back with an objection.
There are opportunities for communities to get
involved in the development and delivery of
services, rather than just being consulted on
developments. For example, housing associations
have involved communities in the development of
maintenance teams.
Mary Scanlon (Highlands and Islands) (Con):
I apologise for arriving late—I gave advance
notice.
The evidence from Ann Coleman, Douglas
Murray and Jean Charsley took me back to the
event that was held in Parliament at the end of
October, at which many community groups
described bad experiences and their loss of trust
and confidence in the planning authorities.
In our many meetings with directors and
conveners of planning and with councillors, I have
been struck that those people acknowledge that
they need to change a culture that is adversarial
because planning authorities are underresourced
and underconfident. They realise that the culture
must change if they are to meet the bill’s
requirements. Roger Sidaway said that it would
take 10 years to effect a change in culture, but if
the planning authorities do as they say they will
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do—I take at face value the commitment that they
gave to the committee—how easy will it be for
community groups to put the past behind them
and to engage more positively?
Ann Coleman: Give us 20 years, not 10. To be
honest, that is the bottom line. It will take at least
10 years to build respect. The problem is that
because of experience, we do not trust statements
that there will be a culture change if that change is
not backed up by enforcement to ensure public
accountability. Will involvement be only a tick-thebox exercise? Petra Biberbach mentioned the
community involvement statement that is used
down south; there are complaints about that being
nothing more than a tick-the-box exercise.
You also mentioned what some developers say
about the culture change, but they are also still—
Mary Scanlon: I am sorry, I must correct you on
that. I did not mention developers; I talked about
directors of planning and conveners of planning
committees.
Ann Coleman: Right. I was going to say that
some developers have said that they will still push
the limits—that is the culture of the industry. We
want a healthy economy; we need employment
and developers need to make money and be
profitable to keep going, so we must also consider
the matter from their point of view, but if the
system allows some developers to get away with
pushing the limits and if they become more
profitable than those which play by the rules,
which will win out? That has been a huge part of
the problem in Greengairs. We can pass the buck
to developers or others all we like, but the system
must ensure that there are penalties when things
are not done correctly, and that there are rewards
for people who engage in the culture change. The
change has to be supported all the way through,
so penalties and rewards will be crucial.
The Convener: We will return to enforcement
and good neighbour agreements later on.
Petra Biberbach: We were asked whether we
welcome the bill; Planning Aid for Scotland does.
Anything that improves efficiency as well as
widening inclusion must be welcomed.
It is important that we all engage in the culture
change. It is not only for the development industry
or the planning authorities; it is for all of us. When
we engage, we must do it transparently and in a
spirit of wanting to make the system work. One of
the keys to making it work will be transparency
about when and how decisions are made, which is
resource intensive and extremely important. The
resources that will be necessary to implement the
bill will be considerable if we are serious about
culture change.
I do not agree that we can put a number on how
long culture change will take and say whether it
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will take five, 10 or 20 years. We cannot wait to
change the system; we must change it, however
long it takes. Culture change is on-going.
Deryck Irving: There are different levels of
culture change, different audiences for it and
different stages to it. It will be quicker to change
the culture within the planning system than it will
be to change the culture of distrust in the
communities. It could well be the case that, in two
or three years, the planning system will operate
better, but it will take five or six years’ worth of
seeing whether provisions that are in the bill come
to fruition and whether it changes things before
people start to believe that their input is real. That
is simply how development works.
Petra Biberbach is right that the way in which
the system operates needs to be changed quickly
and relatively soon, but individual communities will
gain trust at different speeds because they will see
things differently. Unfortunately, we cannot
assume that it will all happen overnight.
Ms White: We certainly need culture change,
but it must be two-way change; it cannot be one
way. It is coming across that the bill proposes a
one-way system with no checks and balances. We
will come on to that later.
Developers, planners and communities have all
agreed that consultation—or participation, as
Stuart Hashagen suggested—at the earliest
possible moment is the best way forward.
However, if we have a national planning
framework that involves consultation, and if people
in communities object to a plan that goes ahead
anyway, will those people still feel that they want
to get involved in development plans when they
have already been involved in the national
planning framework consultation? There are many
good things in the Planning etc (Scotland) Bill, but
I worry that it might lead to people being
overburdened with consultations, and that it might
contain nothing sustainable for people who object
to plans. Do you feel that without checks and
balances you might be consulted to death but end
up with nothing?
10:45
Douglas Murray: I accept that point. We all
have to change the way we work—it is a
continuing process.
On national consultation, the Association of
Scottish Community Councils has recently finished
dealing with the community council consultation
paper. One comment that has come back to us is
that it is a discussion paper and not a consultation
paper, so there are clearly issues over the wording
that has been used. Individual community councils
in smaller areas have said that the issues in the
paper were more relevant to national bodies.
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National planning organisations such as Planning
Aid, the ASCC and other bodies such as residents
associations will probably take the brunt of any
national consultations.
Ms White: If you have been consulted as part of
the national planning framework, and if your
objections have been overruled, would your
organisation be likely to get involved in local
development plans? How will you be affected if
you are being consulted to death but have no
checks and balances at the end?
The Convener: I think that the point that Ms
White is trying to make is that she is concerned
that people will be overconsulted and constantly
burdened with engaging in the process, which
could make them feel a little disheartened.
Anna Barton: On what happens when people
object but their objections are not taken into
account—in other words, when they do not get
what they want—we have to get away completely
from the present approach. We should not put
something in front of people so that they can
simply say, “Yes, that’s fine”—although that is
unlikely, because the people who come out are
usually the ones who object. We should have a
discussion before we reach that stage. Obviously,
in real life, there will be times when people feel
that they have not got what they wanted. That
need not happen often, as long as people no
longer think of the process in terms of their being
offered something to which they object, but
instead think of it in terms of their being able to
take part in a working dialogue.
The bill has had difficulties because despite
there having been a lot of consultation, something
that many people wanted is not in the bill. People
are not fully aware of why it is not in the bill, so
they are saying, “This is pointless—we asked for a
specific thing and we not only don’t have it but we
haven’t been told clearly why not.” A lot of work
has to be done to address such concerns.
Mr Home Robertson: Let me try to be
uncharacteristically provocative. Around this table,
there is a perception that community groups and
community councils might be more representative
and more sensitive than local authorities. That is
fine, but let us consider a hypothetical situation. A
local authority and planners have identified a need
for affordable rented housing in their development
plan. Owner-occupiers in the area who are worried
about the value of their houses and who are in
controlling positions on a residents association or
the community council say, “Oh dear me! We don’t
want that kind of development in our part of the
world.” They then make representations on behalf
of the community to bomb out the idea. How can
we ensure that minority groups, deprived groups
and people with specific needs are represented in
the system, and that professionals and people
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who are well-connected do not have a power of
veto? As representatives of the public, committee
members are worried about that.
Petra Biberbach: Before I answer that, I have a
comment on Sandra White’s question. People
accept decisions as long as they know why they
have been made, which takes us back to
transparency. It is often assumed that the
community is one entity, but communities can be
divided and have many different aims. At present,
we are exploring issues to do with Gypsy Traveller
sites. We are working with the Scottish Gypsy
Traveller Association to broker a better scenario
that will allow people to talk to one another. Gypsy
Travellers need sites that provide access to
schooling and other services, but that can be
difficult because many people still do not want a
Traveller site next to their homes. The bill will
facilitate greater dialogue, but we do not have the
answers yet.
Jean Charsley: A factor that has been ignored
is to do with local councils. For example, we
support the involvement of Travellers in a local
community, but a Traveller site in the area was
moved right down the Clyde because a prestigious
development was planned.
Another
aspect
is
consultation.
Local
communities and local people think that councils
are corrupt—I did not want to use that word, but I
have used it. I simply repeat what has been said—
although perhaps not publicly—so I hope that
nobody will take issue with it. Councils clearly take
decisions in private before certain issues get to the
committee stage.
The way consultations are carried out is another
problem, because the information is often
inadequate or is presented from a particular point
of view. The construction of questionnaires and
the analysis and presentation of the results are
real problems. Responses are often tabulated
using categories such as traffic, housing and
access, but the substance of the responses—the
crucial part—is not included, so the information
that is given can be misleading. For instance, a
community in East Kilbride was told that sheltered
housing was to be built but, when the fencing was
taken down, they found a pub.
Developers sometimes claim to have consulted
a community when they have not. In Hillhead, we
were said to have been consulted on a proposed
American diner, but we had not heard of it before
the planning application was put in. In Glasgow,
an application for a cement grinder for Glasgow
harbour stated that the community had been
consulted, but the councillor pointed out that no
community council existed in the area. The
committee must consider the process of
discussion and what can be done to improve how
local councils make decisions so that communities
feel that their input is valuable.
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Harald Tobermann: I will answer John Home
Robertson’s question.
Mr Home Robertson: I hoped that somebody
would.
Harald Tobermann: I make it clear that, from
my point of view a person is not necessarily right
just because he or she objects. In fact, such
people will often not be right, because “right” does
not always mean “in the interests of the person
who objects”. No doubt such people are right in
their terms, but right, as I understand it, has a
bigger sense. The layer in which decisions are
made about right or wrong in that bigger sense is
that of local elected representatives.
There is no argument; the present system could
work much better. The mechanism exists to allow
that and the bill is probably not the vehicle to
strengthen that mechanism, but that is where the
issue is. I would welcome my local elected
representatives’ doing much of the work that I do
at present. They should scrutinise local
development issues on my behalf—I pay them to
do that. I should simply nod, or every now and
then write a letter to them, and then vote for them
or for somebody else every few years. We have a
mechanism for negotiating the conflicts that
inevitably arise. When some people want a
development but others do not, our elected
representatives must ultimately resolve the
conflict.
Adam Gaines: Obviously, the point about the
involvement of minority groups is important from
an equalities perspective. The critical point is the
extent to which that involvement is considered at
the beginning of the process rather than later on.
Local authorities have certain duties in relation to
disability and race issues and they have to
develop schemes to consult people, but it would
be helpful if, beyond that, planning authorities had
a duty to have regard to equal opportunities at the
beginning of the process. That could apply to
issues such as community safety, which impacts
across a range of interests.
A welcome provision in the bill is the
requirement for developers to produce statements
on access for disabled people. Developers will
have to set out at an early stage the access
implications of the development. The requirement
will be set out in secondary legislation, however,
and it would be useful to have further information
on how it will work.
Cathie Craigie: Jean Charsley said that there is
a general feeling that local elected representatives
in the system might be corrupt. I would not—
Jean Charsley: I did not mean that they are
corrupt.
Cathie Craigie: I am pleased that you clarified
that. If anyone thinks that there is such corruption,
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there is a mechanism available to them. If
communities think that there is corruption, they
should be going to the police.
I will pick up on a point that Stuart Hashagen
made earlier: the important issue is the difference
between consultation and real participation. Will
the bill allow real participation in development
plans?
Deryck Irving: That is an interesting question.
The point that Cathie Craigie makes is the answer
that I was going to give to an earlier question. The
bill refers to consultation statements at the
strategic
development
plan
stage.
That
mechanism starts to get around some of John
Home Robertson’s issues about who has the
power of feedback of information. If the
consultation statement is correct, it should hit all
the relevant audiences in all the relevant
communities and not just the obvious starting
points.
My answer to Cathie Craigie’s question is that
the bill does not allow real participation. It
mentions consultation that is based on an
assessment of the main issues that are identified
by the planning authority. There is a danger that
that will involve the planning authority saying,
“Here’s our checklist—tell us whether you agree or
disagree.” It will be possible to use the narrowest
of approaches to consultation and people will be
given exactly what they think is already
happening—that is, they will think that the decision
has been made already and that they are being
asked simply to rubber-stamp it. We need more
than consultation statements. The system has to
be about engagement and participation and there
has to be a dialogue. The planning authority
should say, “These are some of the issues that we
think are important. How should we take them
forward? What have we missed?” That should be
the starting point.
The spirit of the bill is in the right direction, but
some of the wording will allow people to retreat
into their comfort zones and to continue doing
what they are already doing less well than they
should.
Roger Sidaway: Deryck Irving makes a telling
point. In the terminology that is being developed,
there is too much mention of consultation and not
enough mention of participation, community
engagement and consensus building. Rather than
taking over the role of local authorities, the bill is a
way of ensuring that local authorities work more
effectively with communities. It is also a way of
increasing their accountability.
It would be wrong to be too prescriptive about
the methods and techniques that we use. We
need to take a more philosophical approach,
rather than just say, “This is the latest whizz-bang
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technique that some consultant has come up
with.” It is important that there is reference to a set
of principles. The document by Communities
Scotland on national standards for community
engagement is a good starting point. It is a little
complex, but never mind; the principles are there.
We are talking about how the agenda is set and
what input communities have. We are talking
about inclusiveness, representation, openness
and involvement. We are talking about the
openness and availability of the information and
about making sure that people have access to it.
The key point that has been made several times
is about people influencing decisions. On the
principle of the consultation statement, there
should be an obligation on whomever makes a
proposal—whether it is a developer or the local
authority—to set out the process and to set up an
audit trail in order that they can examine the extent
to which the principles have been met and to
ensure strategic thinking about how participation
will be achieved in that instance. We need to set
out what we are trying to achieve and who should
be involved at what stage. That thinking should be
part of the new professionalism that we want to
see in the system.
11:00
Ann Coleman: I will start by answering a point
that was made by John Home Robertson, which
will lead into the rest of my response. He spoke
about communities taking part and about their not
wanting certain developments. The problem is that
communities are often afraid to agree to any kind
of development in their areas because—as I have
said—if they say yes to 10 wind turbines, they had
better believe that you will get 100. By agreeing to
developments, they feel that they are setting a
precedent.
There is a fear that as a community develops
too quickly, the controls are not in place to monitor
it, whether it is the police or enforcement officials.
There is a fear of progress being too rapid.
The lack of openness has made it difficult to
participate at any level. No matter what system we
introduce, Joe Public does not want a fancy,
corporate-image approach; the public want to be
spoken to in their own language and to know what
a development will mean for them—they want to
know what the bottom line is. They want to hear
how they can take part and they want plain and
everyday language. Perhaps there could be a
local exhibition that people could go along to and
make their input. People must have some sort of
guarantee and criteria to assure them that saying
yes to renewables does not mean that they will
end up setting a precedent for covering an area
with wind farms.
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People are trying to be reasonable: communities
are coming forward and trying to be part of the
system. Everybody else has to take their share of
the responsibility, but that does not happen at the
moment.
Petra Biberbach: In answer to Cathie Craigie’s
question, a planning advice note is currently being
prepared on community engagement. Some of us
here are contributing to it. Essentially, that process
is to do two things: it will consider how
communities can be engaged more effectively and
it will widen inclusion. That PAN will go alongside
the bill. Those of us round the table today want to
ensure that it will be practice-oriented and that it
will be a tool for everybody who is engaged in the
planning system.
The Convener: I want to wind up the discussion
about the development plan. Christine Grahame
and Patrick Harvie have questions. I will allow
them to ask their questions, to which panel
members can respond.
Christine Grahame: I hope that I will raise a
fresh issue. The discussion has been interesting. I
like the use of the word, “participation” because it
is a much kinder word to use. The question of who
should be involved is interesting, given what Petra
Biberbach said about the varying extent to which
communities are involved.
I also want to pick up on the stereotypical view
of the people who come forward, or who are in a
collective that represents the community, as being
white professional middle-class retirees or
whatever. Do you have experience of bringing
young people into the process? They are fresh
and do not have prejudices about what has
happened previously. Many of the planning issues
that will be decided in the national planning
framework and locally will impact on them more
than on you and me. Have you been successful in
engaging young people?
The Convener: Before anyone answers that
question, Patrick Harvie will ask one. Please
remember
Christine
Grahame’s
important
question.
Patrick Harvie: Harald Tobermann referred to
what communities should expect of their local
elected representatives and what local elected
representatives should expect of communities.
Could we hook the process—perhaps at the
bottom end of the development hierarchy for
smaller local developments—into the changes in
the structure of local elected representation? In
future, there will be three or four councillors in a
multimember ward. Could they be given
responsibility for conducting a process that
involves the wider community, community councils
and other community groups? A councillor’s ability
to input into a development currently depends on
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whether they are on the planning committee, but
three or four councillors in a multimember ward
might have a more collegiate role. That might be
asking a lot of our political culture, but changes will
be expected of it.
The term “front loading” keeps cropping up. The
Executive, the bill and planning authorities cannot
front load the system; only people and
communities can choose to do so. What planners,
elected representatives and the bill can do is open
up opportunities to participate early on in the
process. However, should we seek—as the bill
seems to do—to shift opportunities to participate
from where they are at the moment to an earlier
stage in the process and effectively close down
existing opportunities to participate at a later
stage? Should we open up the whole system or
shift to up-front engagement only?
Petra Biberbach: I will answer Christine
Grahame’s question. We had a discussion with the
Scottish Youth Parliament about the planning
system and identified the need to do some work
on how we engage with youngsters. “Youngsters”
is a broad term, but we have concentrated on
engaging 16 to 25-year-olds in areas of change. It
is easy to reach people who are in formal
education, but it is more difficult to reach people
who are 16 and have left school. We are working
with Young Scot and Youth Link to develop a
programme that enables us to reach those people.
It is vital that people who are potential future
decision makers are involved in the planning
process. We will let the committee have the results
of that work.
Harald Tobermann: I will respond to Patrick
Harvie’s point about whether local councillors in
multimember wards should have a specific role in
planning. In principle, subsidiarity is a good thing:
the lower the level at which a decision is made,
the better. Making decisions at a local level might
be appropriate for a certain class of decisions,
such as those related to householders and other,
smaller applications. However, what I like about
the current planning system in Edinburgh, which is
what I have experience of, is that we have a larger
planning committee, so there is expertise,
accountability and transparency, which we may or
may not get at a more local level. A group of three
or four people is a smaller sample from which to
garner expertise.
Anna Barton: On Christine Grahame’s point
about involving young people, in the Cairngorms a
young person is anyone under the age of 45.
Christine Grahame: That still does not include
me.
Anna Barton: We have developed quite a few
methods that we use to engage young people. In
rural areas, the young people whom we can get
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hold of easily tend to go away as soon as they
can. The challenge is to work with people who will
stay, live and work in rural areas. We have to go to
them—they will not come to us. We have to visit
youth groups and hang around on street corners in
an effort to get hold of one or two key people,
whom we get to text all their mates. That is one
way of getting word around.
We have also had some success with the 20somethings. People in that age group have
realised that the local plan can be a useful tool in
delivering the jobs, housing and other
opportunities that they need. The process is slow
and has taken some time. We have been doing
our work for only two years, but word is getting
around and people are getting involved. It is a
matter of having to go out and meet people on
their own ground.
Jean Charsley: We have had experience of
involving students, who might be as young as 16
or who might be in their 20s. A huge number of
students live in the Hillhead area, which is around
the university. Most students are concerned about
living within walking distance of the university.
I have two points to make. First, although
students are open to discussion and to
appreciating wider issues—such as sustainability
and the cumulative impact of certain things on
developments—if they are presented to them, the
problem is that they have exams, they have
deadlines to meet and they move on. Every year,
there are elections for student representatives and
we have to go through the same process with the
new representatives. Some are interested and
some are not—it depends on the individual. We
put a tremendous amount of time into involving
students, but it is difficult to achieve continuity.
Secondly, in places in which there is such an
imbalance in the population and the proportion of
long-standing members of the community—who,
generally speaking, are the people who look after
those areas—is comparatively small, as well as
having a dialogue with and an understanding of
the majority, one must pay attention to the minority
because its members are the people who live in
the community continuously and who are therefore
most affected by developments.
Roger Sidaway: I will give a quick answer to
Patrick Harvie’s question. It is true that we must
work on the principle of front loading. Is it not
better to prevent conflict than to have to resolve it
later on? That is the simple logic. We are talking
about being proactive. I propose that the bill’s
provisions on the consultation statement by
developers should be reworded and that the
statement should be renamed a participation
statement. That is another principle that we should
introduce if we are serious about getting people to
be proactive about seeking participation.
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The Convener: Thank you for your comments
on the development plan process. Let us move on
to pre-application consultation. We have
mentioned the importance of people having
confidence in the planning system. Do you believe
that a system of pre-application consultation will
help to rebuild communities’ confidence in the
planning process?
Roger Sidaway: Can we call it pre-application
participation, please?
The Convener: We will certainly bear that
comment in mind.
Douglas Murray: Pre-application discussion
with developers should be encouraged. Such
discussion has certainly been lacking in some
areas in previous years. I will give an example. I
was at a petrol station one evening when I was
waylaid by a developer for half an hour on the
subject of a proposed development and the
problems that he was having with the planners. In
response to requests from the planners, he had
made about nine sets of variations to his
application to develop a brownfield site. Preapplication discussion should have been essential
in that case, because the planners had insisted
that the development include an element of
affordable housing, which the local community
was against because the village concerned had a
limited public transport service.
Furthermore, the developer had already built
another development, the result of which was that
a new primary school had had to be built. Although
it had been open for less than two years, the
school was at capacity because of the first
development—I think that there was space only for
two more young kids. There were problems
because the planners refused to divulge the preapplication discussions that they had had with the
developer until it was too late.
Anyway, the new school had been built thanks
to a major contribution by the developer. When the
developer then proposed further cumulative
development on a small scale—perhaps only 17 or
18 housing units—the planners demanded that the
development include some affordable housing.
The planners may have been well-intentioned, but
they obviously did not take into account either the
capacity of the school or the transport
infrastructure. In that example, no pre-application
discussion took place and the post-application
discussion resulted in the community rejecting the
planners’ proposal.
11:15
The Convener: Will the bill address that
problem by ensuring that better discussions take
place?
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Douglas Murray: I certainly agree that more
discussion with developers is required, even
though some developers may shy away from that.
Whether or not we like wind farms, there is
probably a lot of mileage in looking at how wind
farm developers have tried to engage
communities. Regardless of whether they are for
good or for bad, wind farm developments seem to
have been the subject of much discussion at all
stages of the process. I agree that pre-application
discussions are required.
Harald Tobermann: It seems to me that the
situation that Douglas Murray described a few
moments ago is an example of a bad planning
department. I am shocked by what he described,
as I have never come across a planner with such
low standards in Edinburgh. Pre-application
consultation or participation—or whatever we call
it—would not help much in such situations, in
which the planning department simply requires
expertise. Having acquired some expertise over
the years, I do not think that we should generally
expect that the bill will do much about that
particular planning department, which obviously
needs to be beefed up and requires root-andbranch reform.
To answer the specific question, my previous
involvement in pre-application consultations—
which developers are currently encouraged but not
required to carry out—suggests to me that
developers engage in such discussions to ease
the progress of their planning applications rather
than because they genuinely want to engage with
communities. I do not hold that against them, as
that is only human nature. Developers want to get
their development through the planning process,
so they will jump through the various hoops that
have been put in place. In my view, developers
seriously engage with and listen to communities
only if they know that the planning authority staff
are watching the consultation process and are
reading very carefully and acting on the reports
produced during that process. That is a key point.
If it is written into the bill only that consultation
must take place, developers will just tick the
boxes.
Anna Barton: A couple of difficulties exist.
Every developer will undertake some form of
consultation—or even, if we are lucky,
participation—but the bill imposes no mandatory
requirement on developers to act on the findings
of any consultation that is undertaken. If we want
effective pre-application consultations whereby
developers and communities get together to make
them work, we should consider whether such
consultations need to go hand in hand with a thirdparty right of appeal. If developers knew that
failure to make a good job of pre-application
consultation could leave them open further down
the line to a third party exercising their right of
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appeal—which would apply in a limited set of
circumstances—they would be more likely to
engage in genuine dialogue.
The Convener: Is it acceptable that developers
should be allowed to get away with those things?
Should we allow matters to reach the stage at
which people need to appeal the decision? Should
there not be a requirement on developers to
engage with communities and to allow them to
participate in the decision-making process?
Jean Charsley: There is a strong feeling that
the process is weighted in favour of developers
and against communities. Developers have a
whole battery of expertise at their disposal that
communities do not have. We feel strongly that
there should be independent assessments—traffic
and socioeconomic assessments, for example—of
some of the documents that are submitted. Those
assessments do not happen, and many
communities cannot participate in conducting them
because they do not have the required expertise
or access to advice.
There is also a problem with revisions of
applications. It is thought that there is not enough
up-front information on initial applications; then,
when everybody has had their say on an initial
application, people are not notified of revisions.
There is no transparency in the system.
Local authorities need a bit more leeway to
consider cumulative development. I think that they
are currently prohibited from participating in that
way, so the process needs to be freed up in that
respect. Perhaps there should be more
opportunity to object. Some independent
assessment, scrutiny and arbitration is required for
when people feel strongly about proposals, but
that takes us into an altogether different area.
Ann Coleman: The bill definitely places more
emphasis on pre-application participation. In
Greengairs, we have been extremely successful
with a developer, as the convener knows. We
worked with that developer and ended up backing
its application for a huge recycling facility.
The trouble is that we have also experienced the
other side of things. The details of planning
applications have gone through processes in
which the community participated but, in one case,
a map showing the area in which the developer
planned to work was completely wrong. The
community told the local authority that the map
was not right; the local authority informed the
developer; the developer said that the map was
right; and the local authority then told the local
community what the developer had said. The local
community repeated that the map was not right,
that it had lived with the site while it was an
operating landfill site and that if the developer
wanted to rework the area for opencast work, it
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would have to go through landfill. The community
did not have the resources to question what had
been said, but ended up having to find out where
and how to get that map. The outcome was that
the local authority said that it appreciated that the
landfill site was in a different place to where the
developer had said that it was. If the developer
had been allowed to get away with its original
proposals and had reworked the area so that
opencast work was going on through landfill,
people in Edinburgh would have been able to
smell the results.
That example shows why the public desperately
needs accountability for and accessibility to the
details of planning applications. The minute details
of planning applications can be so misleading that
they can result in complete disasters. There is a
very good example of things working in
Greengairs, but there is also an example of the
other side of things. A public right of appeal and
accountability to the public are needed to deal with
people who do not play by the rules and have no
principles.
Petra Biberbach: Pre-application consultation is
vital in order to front load the system, which is
what we want at the end of the day. We want
people to be involved in the process at a much
earlier stage. There are already good and
welcome examples of participation—especially
involving the house-building industry—in Scotland.
However, I have two concerns. First,
arrangements require to be regularly reviewed. If
consultation arrangements have been made, a
system must be in place that monitors and
evaluates what is on the table a year or two later.
Secondly, criteria are needed. We need a
template showing what is required from the
developer by the local planning authority and by
the community. Such details are required so that
people do not simply say, “This is what we have
done, and that is good enough for us.” Standards
must be set. However, we certainly welcome preapplication consultation in principle.
The Convener: As we have concluded our
discussion of pre-application consultation, I
suspend the meeting for five minutes. The meeting
will be reconvened at 11.30, when we will continue
our discussions.
11:25
Meeting suspended.
11:33
On resuming—
The Convener: We move on to the issue of
enforcement and good neighbour agreements. We
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have not touched on good neighbour agreements
yet today, but we have touched on enforcement.
Do the witnesses believe that the proposals in the
bill that relate to enforcement and good neighbour
agreements will promote greater public confidence
in the planning system and the power of
communities to monitor and limit the detrimental
impact that some developments can have on their
communities?
Ann Coleman: Frankly, we do not have an
enforcement system for the 21st century. The stop
notices and all the rest of it try to make things
work. That is all very well if we can get hold of
enforcement officers, but we have had some
horrendous experiences with that. I have put that
in writing and I am not sure that I want to go
through it again. We have quite a lot of experience
of the non-enforcement of conditions. Enforcement
would go some way towards helping the public to
trust and have confidence.
On whether fewer conditions should be attached
to developments, to ensure that the few that are
attached can be enforced, I do not agree with Mr
Mackinnon. I think that we need to have conditions
that are relevant to the development. Those
conditions are applied to the development to
protect the public and the environment—that is not
their sole purpose, but it is their primary one—and
need to remain in place. I do not know how good
neighbour agreements will play a role in ensuring
that the conditions are enforced. I cannot quite get
my head round that, but I believe that enforcement
is crucial.
We do not have a good neighbour agreement in
writing, but we have a good relationship with one
of the developers. When we went through a crisis,
we had mediation between the developer and the
community and came out with a good way of
moving forward. Friends of the Earth acted as a
completely impartial and independent mediator.
The community did not want a piece of paper that
was nothing more than words because, at that
point, it had lost trust in words on paper. Having a
good neighbour agreement was not relevant at
that stage and we have worked on without it.
I thought that there would be no right of appeal
for a community in relation to the good neighbour
agreement, but I have been corrected and now
think that there will be such a right. That will go
some way towards allaying concerns. If good
neighbour agreements were put together properly,
I think that they would be effective.
The Convener: Based on your experiences in
Greengairs, where you do not have a good
neighbour agreement but you have a relationship
with a developer that amounts to a good
neighbour agreement, do you think that the issue
is one of enshrining good practice, such as that
which exists in Greengairs, and making it more

widely available across the country
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Ann Coleman: I would like to see how that can
be done. The issue comes down to how it can be
controlled once it is in place. There is another
developer with whom our relationship just did not
work. The community and the first developer I
mentioned have a genuine will to work together.
We are seeing the benefits of that all round. I
would like those practices to be enshrined in a
way that would enable other communities to
benefit from them. However, that would take time
in relation to every community.
How is a good neighbour agreement put in
place? It has to be driven by the community and
the developer, but assistance is needed from the
local planning officials to ensure that no requests
are made that are completely unrealistic. We have
some people in our community who would have
made completely unrealistic requests, so we had
to pull back to ensure that we had a manageable
relationship.
Ms White: Enforcement is important. There is
no point in having rules and regulations if we do
not enforce them. The good neighbour agreement
is an issue that comes up all the time. I have
always been interested in that issue. You are right
to say that if a third party—a community—enters
into a good neighbour agreement with a
developer, it has the right to appeal if that
agreement is deviated from. However, that is not
mandatory; it is just a suggested way of
proceeding that involves the developer and a
group of people.
For situations in which, in the pre-application
period, a community or a group had objections
relating to participation and consultation, would
you have more faith in the planning system if a
good neighbour agreement was a statutory
requirement and every developer had to enter into
such an agreement? Would it negate any further
rights that the community believed it had? At the
moment, such agreements are not mandatory or
based on legislation, so developers are not
required to enter into them. What do you think
about our pushing the boat out a wee bit further on
good neighbour agreements?
Jean Charsley: That is a good suggestion.
Perhaps it should be incorporated into good
practice that there should be good neighbour
agreements for developments of the sort that we
are discussing. Our experience of enforcement is
not happy. We asked for enforcement in our
conservation area and were told that that was not
in the public interest. An inquiry into the matter
illustrated that there were three enforcement
officers for the whole of the south and west of
Glasgow, who could not do anything. An inquiry by
councillors indicated that the issue was the lowest
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priority when it came to allocating resources. If the
bill is to work, money must be allocated so that a
sufficient number of enforcement officers are
employed. It should not be possible for that money
to be used to fund other priorities. It would also
help if certificates of completion were issued after
site visits, rather than negotiated over the
telephone because of a shortage of staff. I agree
that planning permission should be subject to
conditions.
Adam Gaines: I want to comment on the issue
of enforcement from an equalities perspective.
Running alongside the bill are duties that
authorities will need to take into account under the
Race Relations (Amendment) Act 2000 and the
Disability Discrimination Act 1995. From next year,
there will be further duties in respect of gender.
Authorities will be required to consult on and to
take account of equalities matters. If they do not,
individuals will have the right to seek judicial
review of decisions. There is an additional
enforcement route on the equalities side to be
considered.
Harald Tobermann: I stress the importance of
enforcement. Imagine a judicial system in which
people are given prison sentences by a court but
there are no prisons where they can be locked up.
We would quickly lose trust in such a system. To
some extent, that is the situation that exists with
the planning system in Scotland. Conditions are
being imposed that are normally sensible, but
there are few mechanisms for monitoring them, let
alone enforcing them. Local authorities do not
have the resources to do that properly. They rely
entirely on members of the public coming forward
and saying that a condition has not been
particularly well enforced. As we know, members
of the public may not be able to comment on that
issue because they lack the necessary technical
expertise or access to the site. As has been said,
even if breaches of conditions are pointed out to
local authorities, enforcement of those conditions
is very low on their agenda. In Edinburgh, there is
a planning charter that sets out the conditions that
the council will enforce, but most issues roll off the
table. Beefing up that side of things must be part
and parcel of the legislation.
Anna Barton: In the past, lack of enforcement
was one reason for the sense of distrust or, at
least, scepticism that existed about the planning
system. We like to think that most developers will
play by the rules, but there are always some who
do not. If they are not pulled up sharply and
enforcement is not seen to happen, people will ask
themselves what the point of getting involved is.
That is part of the problem that we have been
discussing.
Christine Grahame: We may need to consider
giving communities some assurance that good
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neighbour agreements will be enforced under
subsection (9) of proposed new section 75D of the
Town and Country Planning (Scotland) Act 1997.
The bill states that a good neighbour agreement
“may be recorded in the Register of Sasines or … the Land
Register of Scotland”.

That is not mandatory. It might give security if we
tightened up the provision, so that it stated that
such agreements “shall be recorded”, which would
mean that they were enforceable. The matter
could be taken to court and interdicts could be
issued, because we would be dealing with an
enforceable contract. You might want to look at
that when you leave here and explore how it could
be strengthened.
11:45
Ann Coleman: I take your point and I agree that
such agreements should be enforceable. The
problem is that the public do not necessarily want
to go into such a system. We always get accused
of being adversarial, but we do not want to have to
use the legal system. We would like it if the
Scottish Executive played its part by ensuring that
there are penalties and so on. Judicial reviews are
out of the league of most communities; it might
cost £100,000 for a judicial review of a big
development, and we could not find that kind of
money.
I take your point and it would help considerably if
good neighbour agreements were enshrined in law
and could be enforced, but do we have to go to
the law? Could we go to the Scottish Executive
and could it do that part?
Christine Grahame: That might be an
alternative; there might be two routes. The point
that I am making is that the agreement would be a
backstop. If a breach of contract could be
established before a sheriff, an interdict could be
obtained on the spot. I was just considering that
line. At the moment, that would not be mandatory.
If the good neighbour agreements are to be of
value to communities, the recording of them
should be mandatory and they should be
enforceable.
The Convener: I see the good neighbour
agreement as being more about a good working
relationship between the community and the
developer, in which there is engagement and
information is passed around, but the legal
safeguards should be in the terms of the planning
consent. When those are breached, it should not
be for the community, the community council or an
individual to pursue that. It should be for the local
authority—which unfortunately might not have
enforced such planning conditions in the past—to
enforce them and, where necessary, take the legal
recourse that it will have.
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Will the greater powers to issue temporary stop
notices address your concerns and give the
community the level of protection that you are
looking for? I know that stop notices have not
worked in the past, but do the proposals in the bill
go some way towards giving communities a
safeguard?
Harald Tobermann: On the ability to take
someone to court, I would like to be able to take
the local authority to court in this context. At the
moment, if the local authority does not want to
enforce a planning condition that I think it should
enforce, it can say that it does not want to and
does not have to, and that is the end of the matter.
I would like to have the legal right to take the local
authority to court, or at least to threaten to take it
to court—I am sure that it would enforce planning
conditions if I made the threat. There must be an
obligation on local authorities to enforce the
conditions that they have laid down. If those
conditions have not been met, people should have
the right to take the local authority to court over
that.
Anna Barton: One of the difficulties is that we
are all aware of instances where a local authority
has not pursued enforcement because it does not
have the resources—financial or otherwise—to
fight a large developer. It is seen to cave in
because it has no other choice, given the means
that are available to it. It is not about what the local
authority would necessarily choose to do but about
what it is able to do under the circumstances. If
good
neighbour
agreements
are
made
enforceable, local authorities will have to be given
more teeth through the increased financial
resources that they might need to take a large
private company to court.
Euan Robson: Would you be in favour of the
local authority having the right to claim fees or
expenses from the developer in those
circumstances in order to pay for the appeal
process?
Anna Barton: I do not have the expertise to
suggest a particular mechanism, but it is obvious
that developers—especially large ones—have
more power and clout than any other group when
it comes to planning. They can just delay and
delay and, no matter what conditions they flouted
in the first place, they eventually just get away with
it.
Harald Tobermann: I was involved in a big local
planning case in which the developer, Wimpey,
appealed against the council’s decision. That
resulted in a public inquiry. I had to take 14 days
off work to attend the inquiry every day, to crossexamine the witnesses on the other side. The
chair of the City of Edinburgh Council’s local
planning committee also attended the inquiry. In
my view, that person is in my pay and he should
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have been out dealing with planning matters, not
sitting on a public inquiry into the Wimpey case.
That person, whom we elected to represent us in
planning matters, was out of the picture for that
period. At the end of the inquiry, although Wimpey
lost, the costs were not awarded, so Edinburgh
lost out in a big way. If developers want to go
down the route of an appeal, they should pay the
costs when they lose.
Jean Charsley: We are very disadvantaged in
this. We do not have the means to go to law or ask
for judicial review and we are not protected in law
either. We have been warned by Glasgow City
Council’s solicitors that we have no protection
against being cited in legal actions by aggrieved or
disappointed developers. That is one of the things
that inhibits people’s involvement with community
councils. Perhaps some attention should be given
to finding a way to protect the legitimate activities
of community councils, to enable them to object
substantively in the face of the bullying that we
experience from well-funded large organisations.
Douglas Murray: The point has been made
several times that community councillors have
problems with their status. One question in a
recent discussion paper was whether community
councillors should have some kind of corporate
status, which might help the individual community
councillors.
The Convener: Let us move on to mediation
and objection. We have touched briefly on
mediation. Do you have any additional comments
to make on what you consider to be the potential
benefits of the use of mediation in the planning
system and process, in terms of building
consensus?
Roger Sidaway: In general, using mediation to
resolve disputes has the advantage of leading to a
better outcome; improved relationships, which are
very important; and, in the long term, savings in
time and cost. As Ann Coleman’s case illustrates,
there is a value in getting independent, impartial,
confidential and non-judgmental help in the
process. The mediator is there to assist with the
process of negotiation between the parties, not to
deliver the outcome—it is not an adjudication.
We have many examples of mediation working
elsewhere. In our written submission, we quote the
Minister for Justice, Cathy Jamieson, as saying:
“The Executive believes that mediation can contribute to
the effective and efficient administration of justice in the
civil courts.”—[Official Report, Written Answers, 5 February
2004; S20-1257.]

I will not read the rest of the quotation, but that has
been put on the record by your eminent minister
and we would say that that is applicable in this
case. We think that there is a clear role for
mediation per se—that is, in conflict resolution—
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while proposals are crystallised and before
objections are resolved.
Negotiations could therefore take place at the
pre-inquiry stage to resolve issues to do with the
preparation of plans or particular applications. The
approach might involve informal hearings.
The Scottish Mediation Network has been in
discussion with the Executive for nearly a year.
We suggested that ideas about mediation be put
to the test in a pilot scheme and we were invited to
submit a proposal on how such a scheme should
be conducted. A pilot scheme would enable us to
ascertain the kinds of disputes that could be
resolved and at what stage in the process
mediation might be offered. It would also provide a
basis for the consideration of cost and resource
implications. However, the Executive has not told
us why the pilot scheme has not yet gone ahead.
Stuart Hashagen: I agree with Roger Sidaway.
A range of skills and techniques is important in
managing engagement, dialogue or participation—
or whatever we call the process. I want to alert the
committee to the existence of a couple of pieces of
work that identify those skills and competences.
The
Scottish
centre
for
regeneration
commissioned work a couple of years ago, which
was eventually published in the document
“Creating a learning landscape: a skills framework
for community regeneration”—I think that the
Royal Town Planning Institute was consulted in
that context. The document identified what needs
to be done beyond the boundaries of each
professional area.
More recently, the Scottish Community
Development Centre has done similar work, to try
to set out a practice and competence framework
for community engagement, primarily in the
context of community planning and regeneration.
That framework could usefully feed into the
planning debate. Mediation is one tool among a
range of skills and approaches that might be
needed to manage the process effectively.
Mary Scanlon: I listened carefully to what
Roger Sidaway said. There is a huge role for
mediation, which I hope will help to shorten the
period—be it two years, five years, 10 years or 20
years—that is needed to change the culture.
Roger Sidaway talked about building good
relationships. Are there currently adequate
opportunities for community groups to enter into
mediation? Does the bill contain provisions that
will enhance such opportunities? If the bill does
not contain such provisions, should it be amended
in that regard?
Roger Sidaway: In general, there is a growing
awareness of the value of mediation in a number
of contexts. Community mediation services are
dealing with family and neighbour disputes and
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there is increasing interest in using mediation in
commercial disputes, for example over breach of
contract. Skills and expertise in mediation are
being built up. We do not have precedents and
examples in the planning field—I am interested in
the example that Stuart Hashagen described and
would like to discuss that with him. However, the
logic exists and there seems no reason why it
should not be applied. Given that the value of
mediation has been accepted in principle, I repeat
that a pilot scheme should be set up to allow
careful scrutiny of how mediation would work. For
example, we must consider the availability of
mediators by ascertaining the extent to which
community mediation services would have the
capacity to assist in the process and the extent to
which mediators from the private sector would be
needed. A pilot scheme would help to thrash out
such details in a practical way.
I do not think that I answered Mary Scanlon’s
final question.
Mary Scanlon: I admit that when I scrutinised
the bill I did not look for opportunities for
mediation. Perhaps the matter will be included in
guidance. Does the bill provide opportunities for
mediation? If it does not, should mediation be
mentioned in the bill rather than be left to
guidance?
Roger Sidaway: We have debated the matter
among ourselves and on balance we think that a
hard and fast provision in the bill is probably not
required, because in essence mediation should be
a voluntary process. However, in so far as the
bill’s approach is to emphasise community
engagement and participation, mediation should
be explicitly mentioned as being part of the toolkit.
12:00
Anna Barton: Mediation is a crucial part of the
culture change that is required. The more that
mediation is used successfully and seen to work,
the more people might move away from the
adversarial approach. Mediation should be
considered at all stages, even before people have
any issues to fall out about. A framework should
be in place to allow dialogue before people form
entrenched views about anything. Although, like
Roger Sidaway, I do not want hard and fast
provisions on mediation in the bill—the last thing
that we want is overly prescriptive legislation—
mediation is one of the most useful tools in the tool
kit.
Patrick Harvie: I was going to ask about the
practical issues that arise from the existing
capacity for mediation in Scotland, but Roger
Sidaway has addressed that. Does a balance
need to be struck between what we might call
mediation with a capital M, which by definition
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involves an independent and external person, and
getting planning authorities and communities to
gain some of the techniques and skills that
mediators use? That would allow planners to
become people who deal with people as well as
people who deal with plans. Would some sharing
of skills be useful?
Roger Sidaway: Yes. The more people there
are who know and appreciate mediation and,
ideally, have practical experience of it, the better.
The committee should remember that we are
talking about assisted negotiation. Negotiation
goes on all the time in our everyday lives and
mediation is just an enhanced negotiation process.
I am glad to say that people from local authorities
and many Government agencies attend the
training courses that I run. In trying to achieve
culture change, it is important to have people
inside agencies who are fully aware of the
implications of mediation, so that there are internal
advocates of the mediation approach. However, a
clear distinction must be made between officials in
planning authorities who are the decision makers
and those who are interested in negotiation and
mediation, otherwise potential conflicts of interest
may arise. We must separate the responsibilities
of decision making from those of bringing in
impartial advice and skills.
Petra Biberbach: I agree that mediation has an
important role early on in the consensus-building
approach as well as in conflict resolution. Two
members of Planning Aid for Scotland are
currently doing a mediation course. As Roger
Sidaway said, it is vital that resources are found to
implement the pilot that has been talked about for
the past 18 months but which is just hanging
there, because we do not know what could work,
what works well, what local authorities must do
and what outcomes can be expected. We need
much more hands-on experience, which is why it
would be helpful for the committee to have the
results of the pilot before any new provisions are
put into the bill. The bill will undergo various
stages, so now may be a good time to consider
initiating the pilot.
Ann Coleman: In the mediation process, we
need to bring local elected members into the
equation, because they are removed. When we
ask elected members to talk to us about decisions
that have been made about our area, the only one
who comes is our local councillor—no one else
ever comes. The members of the planning
committee have never yet come to speak to our
community. Elected members need to be brought
into the process.
It is all very well to say that mediation has to be
impartial and involves self-assistance, but what
communities need is somebody who represents
their interests, rather than always being impartial.
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Nobody in planning will ever give us the answers if
we do not ask the right questions.
We had a situation in which an application was
made that was contrary to strategic policies 9 and
10 of the structure plan. In relation to both points,
it referred to need. Needless to say, when it came
to a public inquiry, we put in a bit of time to deal
with the issue of need, only to discover that there
is no legal requirement to demonstrate need, so
we had wasted our time. It was all written down,
but nobody thought to say to us, “Look, don’t
waste your time on that. There is no legal
requirement to demonstrate need.”
In order to get the right balance, we need legal
experts who will champion the communities’ points
of view. After all, developers have legal
representatives who champion their positions.
Christine Grahame: I have been a convert to
mediation since I went to Baltimore and saw it
working in lots of different facilities and areas
there, not just in litigation but in area
neighbourhood things. I am convinced that there is
a role for mediation and I am a wee bit
disappointed that you do not want it to be covered
in the bill. I seem to remember that the family law
legislation covers mediation—it is not compulsory,
but it is there in the legislation.
Will you reconsider the matter? The bill could
include an enabling power such as, “Regulations
shall be brought forward with regard to mediation
processes.” Under the regulations, mediation
would be discretionary, not mandatory. We want to
move the matter on because, otherwise, I suspect
that it will get lost in the wash. It might be worth
while to put something in the bill—not something
detailed, because there has not been a pilot and
we do not know whether mediation will work, but
something that says simply that regulations will be
made. That will leave things open and regulations
could be made once a pilot had been run and we
were ready to include mediation in the process.
What is your view on that?
Jean Charsley: Mediation would be most
helpful in engendering constructive participation in
communities. For example, the University of
Glasgow wanted to build a new medical sciences
building, which was desperately needed and for
which it has funding. We had good pre-application
discussions with the university and it agreed to
some changes, but at the same time we were
aware that there was a growing, orchestrated
campaign against the proposal by particular
sections of the community. If it had been possible
to get an impartial mediator in at an early stage to
discuss the problems and deal with them, that
would have helped. We tried to do that at a later
stage when we invited all parties to come and
discuss things, but by that time positions were so
entrenched that nothing could be done.
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Roger Sidaway: I take Christine Grahame’s
point. I undertake to go back and, with my
colleagues, reconsider what might be done in the
bill.
I do not want to sound too purist, but we have to
work out the potential roles and the assistance
that can be given to communities with capacity
building. It is important that communities get the
skills and resources that they need and I am very
much in favour of that but, on Ann Coleman’s
point, we have to distinguish between advocacy
and mediation per se. If mediation transgresses
that boundary, it will lose the confidence of the
other parties. However, I take the opportunity to
point out that when we talk about mediation we
are not necessarily talking about one person.
There might be a team of co-mediators who have
technical expertise.
In relation to the particular kind of dispute that
we are now talking about—again, we come back
to the pilot—it is important to have professional
planning advice available, through Planning Aid or
from some other source, as part of the package
that people are trying to work through. I could cite
many instances of cases involving complex
environmental issues—largely in the United
States, where environmental mediation is well
established as a practice and where I have a lot of
contacts—in which technical expertise is brought
in to help with complex scientific matters that are
beyond the scope of a mediator per se. Again, that
technical expert must be seen to be impartial and
not in the pay of one side or the other.
The Convener: The committee would find it
useful if you could submit some written evidence
of your experience of environmental mediation in
the United States. That would be much
appreciated and would give us a good context for
reflecting on what has been said this morning and
for adding to our knowledge.
What are the witnesses’ views on the capacity
of, and the resources for, communities to be able
to play their part in the culture change that will be
needed once the bill is implemented, so that we
can ensure that the planning system is more open
and transparent?
Douglas Murray: As communities, we need to
build in more networking between the various
parties, and mediation and equal rights are
subjects that I have not really considered from a
community council point of view. However,
community councillors have statutory obligations
in respect of human rights, equal rights and
disability discrimination, which I became aware of
only a few months ago.
We have to build our networks and we need
more resourcing to do that; we also need more
assistance with information technology and more
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professional help from Planning Aid and other
such bodies. Networks could be built through the
community planning set-up. A lot of resource is
being put into community planning at the moment,
but whether that is being pushed into communities
rather than just being allocated through the main
players is perhaps questionable. Community
planning is one of the Executive’s main planks and
it should be a main plank of communities too.
We did a survey about two years ago and found
that community planning did not register at all.
There was a very poor response. Those who did
respond were talking about development planning,
but people did not think of that as community
planning. I would like a crossover between
development planning and community planning.
Much more should be put in at local level to
enable communities to come up with their own
visions. Many of the main partners in community
planning are forcing their issues down the way, so
we end up with local networks, partnerships,
forums or whatever they are called, that do not
deliver effectively what a community wants. We
need to see whether additional resourcing and
professional help could enable communities to be
more visionary about what they would like. That
could come under the community planning
heading and then be led into the development
planning process.
The idea would be to get community planning
started before the local authority comes along with
its vision. As has been said previously, including in
written submissions, local authorities give limited
options. People are presented with a paper and
they look at it and say, “Right, we’ve got one, two
and three—these are the options.” They tend to
concentrate on one option and their mind goes
blank to the other options that should be available.
We need more networking and a culture change.
Unfortunately, I do not think members can
legislate for a culture change—even in the bill.
12:15
Anna Barton: I wanted to say something about
resources, but I will just comment on Douglas
Murray’s points because community planning is a
big part of the planning issue and people who are
involved in any kind of community planning and
development are more likely to become involved in
planning issues. There are nearly 50 community
development trusts and companies within the
Cairngorms national park, which are producing
creative solutions to identified local need. Four
local authorities cover the park area, but they do
not engage sufficiently. We still have top-down
solutions imposed on us. We have just been told
that our new community planning partnership will
have a community representative for the first time.
Speaking on behalf of communities, I do not
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regard that as community planning; it is local
authority planning. As Douglas Murray said,
community planning and local authority planning
should be linked.
On resources, in order to encourage as many
people as possible to participate in the local plan
consultation, the national park authority in the
Cairngorms outsourced the work. I am one of the
contracted independent people who do that work. I
cover the west side of the park, in Badenoch and
Strathspey, and my colleague does the other side.
Our job is to go out there, encourage people to
take part and recruit facilitators at a more local
level. A lot of money, time and thought are being
invested in the process. The people who are out
on the ground have a level of independence. It is
not possible to cure everything by throwing money
at it, but employing people to work locally might
bring the desired results.
Stuart Hashagen: It is important to consider the
stage that has been reached in the rolling-out of
the
community
planning
legislation
and
acknowledge that that process is based on
engagement being a prerequisite. Community
planning partnerships must engage with
community bodies in their area in order to develop
a vision, then produce development delivery plans
to achieve that.
There is widespread criticism of that process,
but it is important to bear in mind the principles
that underpin it, which are what we are trying to
address. It takes time to develop a system’s
capacity to make the desired changes—perhaps it
requires a culture change. A lot of investment has
already taken place in the community planning
context in order to understand what community
engagement is. We referred in our written
evidence to the national standards for community
engagement, which try to set a framework for that.
There is then the question of capacity building.
People cannot engage unless they have the
capacity to do so; it requires resources and
support. It is not just the communities that need
capacity building; the people in planning and other
professions who work with communities need to
develop their capacity to engage with
communities. The whole area is resource
intensive. It has been identified over the past two
or three years in community planning that
capacity-building resources are needed. There are
some, particularly in the form of what is now
community learning and development, but, over
the years, the number of people with skills and the
capacity for people to go out and do that work
have reduced. There is a need for investment in
the sources of capacity building support for both
communities and community organisations.
We must recognise that the communities sector
is diverse. There are community development
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trusts, community councils and community forums.
There is now a community voices network, which
brings together people from regeneration areas,
and there is a network of community health
projects. There is a network of green space
projects, as well. It is important to say that there is
quite a lot going on out there, which may not
always be recognised. It is not simply a question
of engaging with the first people we come across;
it is about trying to find what organisations and
structures there are, what their perspectives and
constituencies are and how they can best be
brought in. It is a complex business.
Petra Biberbach: Planning Aid has been in
existence since 1993 and, until 18 months ago, it
was able to employ one and a half people and had
about 60 volunteers. Over the past year and a
half, we have increased our casework by 55 per
cent, which has led to severe resource issues. Our
work is delivered through Planning Aid volunteers,
all of whom give their time freely, and those 110
volunteers are severely stretched. We therefore
want to up the number of volunteers
commensurate with the demand. We must double
their number, as the demand will be there to get
more people involved in the system.
Those planning volunteers do not just do the
work; they are, themselves, engaging with the
community in a non-confrontational way. They are
given the opportunity for a whole Saturday—six
hours of their continuing professional development
time—to engage with people in different local
authorities and, for the first time, they learn about
engagement techniques. They also learn that not
everybody in the community is hostile to them. To
me, that is the whole thing coming together and
squaring the circle, as some people would say.
It is important that the resources are put in place
to enable that to happen. As others have said,
people are distrustful of the system and do not
want to engage with it. They do not trust what is
happening, so we need an independent, impartial
organisation that will facilitate that. It must be a
free service, as well. We offer a service that is not
free in terms of costs and resources, but that is
free in terms of delivery. To the people who come
to us who qualify for the free service, we give our
time freely.
Euan Robson: Do you need extra resources to
develop your volunteer network?
Petra Biberbach: Absolutely. At the moment,
we have a Scotland-wide network of planners. We
have planning volunteers in Orkney who find it
difficult to work in Shetland. We have planners all
over Scotland, but we need many more and we
need the resources to go with that.
Let us consider what is happening in Wales and
England, by comparison. Wales has half the
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population of Scotland, but planning aid services
there receive double the amount of funding from
the Welsh Assembly. When the Planning and
Compulsory Purchase Act 2004 came into force in
England, planning aid services were given £6
million to cover the whole of England, excluding
London. We are talking about a resource-intensive
service; nevertheless, the service is vital if the
Planning etc (Scotland) Bill is to work.
Euan Robson: The majority of your volunteers
are professional planners or have some planning
qualification. Can you envisage developing an
additional network of people who are not
professional planners but who can advise
communities on how they might set themselves up
into groups and on how they can engage with the
process short of the technical planning
considerations? Can you envisage having two
tiers of volunteers, one of which addresses issues
of a more general nature and one of which is
made up of planning professionals?
Petra Biberbach: Yes. You must have read our
literature. We have 100 planning volunteers who
are planners and must be Royal Town Planning
Institute registered, as that provides indemnity in
giving free and impartial advice. We also have
about 100 organisations that we call our friends.
Those people are not planners, but they are out
there, telling other people about the service that
they have received from Planning Aid. Most of
them are amenity groups or community councils
that we have trained in the past three years—we
have trained 243 community councils on aspects
of the bill. Those friends are vital to us and we
would like to do more with them.
Harald Tobermann: I will add to the shopping
list for resources. The most valuable resource for
people in the community is their time. We will
never be able to pay for that, so one object should
be to minimise the use of their time—to try not to
make processes as drawn out as they sometimes
are and always to keep an eye on whether a
process can be shortened without losing fairness
or affecting any technical considerations.
Sometimes, I feel that that does not happen.
Another resource that is lacking is local authority
enforcement, which has been mentioned. That
needs to be beefed up severely. Statutory
consultees such as the fire brigade, the police and
local authority transport departments and parks
departments all have the right to be consulted not
only on planning applications, but on wider
matters. I feel that they, too, are stretched. For
example, to my knowledge, the City of Edinburgh
Council’s parks unit has not commented on a
single planning application in the past few years.
The unit’s staffing levels show that it has nobody
with the expertise or the time to do that. The fire
brigade and the police often recruit people to give
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advice from within their organisations and I feel
that those people do not have the necessary
expertise to comment.
My biggest bugbear concerns local authorities’
transport departments. Their staff are good at their
jobs—they are often engineers by training—but
they do not have a planning overview. Their
advice, which is often considerable and influential
in planning, can be secret or difficult to get hold of,
impenetrable and technical. That advice needs to
be overhauled and improved to allow local
authorities to understand and engage with it and to
rely on it as good advice for their communities.
Adam Gaines: Capacity building is also relevant
to many equality groups. In relation to the built
environment and disabled people, we receive
many comments about how further capacity
building would help to enable information to reach
local groups as well as national groups.
Further availability of planning materials in
different formats and languages would also help
us to reach across the community.
The Convener: Thank you for that helpful point.
The final issue that we will cover is the thirdparty right of appeal, on which several witnesses
have touched. The Executive does not propose a
third-party right of appeal in the bill. The
committee is interested in whether you believe that
the other measures in the bill are sufficient to
address communities’ concerns or whether you
still believe that we require a third-party right of
appeal.
Ann Coleman: We still very much need a thirdparty right of appeal. The one way to make earlier
involvement and all the other measures in the
system work is to provide public accountability,
and the way to do that is to have a right of appeal
so that, in appropriate situations, we can pull
everything together and put it out there. The public
should have a right to information and a right to
appeal to ensure that what they have said has
been truly assessed.
In our situation, developments go through and,
much of the time, what we have been told proves
to be more fantasy than fact. However, we have
no means through which to say that we need more
information and that what we have been told is not
correct.
There is not enough in the bill; we need a right
of appeal not only in relation to decisions that are
made that go against the principles of social or
environmental justice, but in order to ensure that
local authorities are not pushing the boundaries.
They should be setting standards rather than
making fools of us.
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12:30
Anna Barton: As I said earlier, a third-party
right of appeal will mean that people will try harder
to get the plan right much earlier in the process.
The issue is one of parity. Everyone should be on
a level playing field.
It will take time for people to change how they
think and operate and it will take even longer for
people to trust that that has happened. If a thirdparty right of appeal were included in the
legislation and people knew that they could use it
as a last resort, they might come to trust the
system.
Deryck Irving: If all of the aspects of the bill
were applied in the most positive and effective
ways possible, that might remove the need for a
third-party right of appeal. However, especially
because one of the drivers of the legislation is the
desire to speed up the process, I am concerned
that that might not happen. There is a danger in
that, whenever a corner is cut, the community is
disenfranchised further. It is slightly iniquitous that
only certain people will be able to question
decisions. The safeguards that will be built in by
the bill will work only if they apply fully,
meaningfully and constructively. There will always
be problems if engagement is insufficient, hurried
or is conducted in language that is not wholly
accessible. There are dangers in assuming that
merely to put in place provisions that look good
will solve the problem.
As Patrick Harvie said earlier, if moving
engagement forward means that you lose some
engagement at the end of the process, there is a
danger that you will end up with tokenism and that
decisions that are not right will still be made.
Ms White: We should also bear in mind the fact
that the third-party right of appeal has nothing to
do with nimbyism, which some people who agree
that there should be one have been accused of. It
would be a limited right.
I want to go over issues that were raised earlier.
Obviously, given that I have a proposal for a
member’s bill on the third-party right of appeal, I
am very much in favour of it. However, I am also
very much in favour of some of the stuff that is in
the white paper, “Modernising the Planning
System”. I want to clarify what might happen in
relation to the consultation process. If consultation,
participation and mediation are front loaded—
including
mandatory
good
neighbour
agreements—but a large part of the community
still had a great number of concerns, would it be
fair to use a third-party right of appeal?
Is it unfair, in planning or any other process, for
one person to have a right to appeal while others
do not? Would you agree that, to make the
process transparent and democratic, there should
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be equality in the planning system with regard to
appeals?
Douglas Murray: The committee has seen the
petition that was co-sponsored by Scottish
Environment LINK and the ASCC. It gathered
more than 5,000 signatures from a wide variety of
sources across Scotland.
A third-party right of appeal would be very much
an appeal of last resort. People would still attempt
to focus on applications at the outset rather than
wait until the end of the day because the expense
of lodging an appeal would be such that any
community would need to consider the costs
before it decided whether such an appeal was
worthwhile. We need to ensure that developers
and communities are focused on what happens at
the outset of the process, but developers would
focus more on what the community thinks if they
knew that a determined community could use that
right of appeal, even though providing the cash
that would be required for such an appeal would
often mean that people would need to put their
livelihoods at risk. The third-party right of appeal is
a basic principle that should be in the bill.
I cannot remember whether this is proposed in
the bill, but evidence that has been given to the
committee has highlighted the fact that the
Executive is removing the third-party right of
appeal that was set up under the Zetland County
Council Act 1974.
Ms White: The bill contains provisions to that
effect in respect of fish farming in Shetland.
On the monetary issue, proposals have been
made by others, including me, who are not part of
the Executive that communities that make a thirdparty appeal should be required to pay only a
limited amount—perhaps £20 or £30—so that the
cost is not prohibitive.
Patrick Harvie: In my experience, people who
ask me to become involved in planning issues
usually do not have much experience of the
planning system. For them, the idea of scrutinising
a planning application, submitting an objection to
it, attending a planning committee and thinking
about the possibility that they might need to
participate in a public inquiry at some point down
the line is quite intimidating. People who do not
have much experience of the planning system can
be put off by the thought of having to go through
all those steps.
Do the witnesses agree that the aim behind
providing communities with a third-party right of
appeal is not to add an extra process for objectors
who just disagree with the outcome of a decision
but to provide a mechanism for challenging the
basis of a decision if there is an issue about how
the decision has been made? The third-party right
of appeal is not simply about changing the final
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outcome but about altering the power balance in a
way that would affect the whole system from the
word go. Although another mechanism would be
required at the end of the process, the idea is that
it would affect not only the end of the planning
process but its entirety. As Deryck Irving said, if all
the good and positive engagement works well, few
third-party appeals would be required, although we
would want the existence of the right of third-party
appeal to impact on the rest of the process. Do the
witnesses agree that people are looking for that
kind of effect rather than just for lots of appeals?
Anna Barton: I agree that a third-party right of
appeal would affect how the whole planning
system works. It would give communities, interest
groups and other organisations confidence that
planners must listen to their views and take them
into account. Such a provision would also address
the question of parity. It is important that the bill
start off on a positive footing by telling developers,
“Guys, you need to have consulted”—
Patrick Harvie: Do you think that the provision
of a right of third-party appeal or the operation of
appeals would have that effect? That is an
important difference.
Anna Barton: I think that that effect would come
from a right to a third-party appeal.
Jean Charsley: The issue to which people are
drawing the Executive’s attention is that planning
is about not just promoting development but about
regulating and scrutinising applications so that
development does not take place in an uninhibited
way that adversely affects people’s lives. We need
some scrutiny—in particular, we need a third-party
right of appeal for situations in which the authority
that is granting the planning consent is also an
interested party. At the moment, the Scottish
Executive cannot deal with that situation. It has
only 26 officers and such complaints do not
receive any attention. There are other areas in
which just knowing that they could appeal would
give people a great deal more confidence in the
operation of the bill.
Mr Home Robertson: I am sorry, but I will play
devil’s advocate again. Is there a risk that a thirdparty right of appeal could become a device for
protracted obstruction by pressure groups, for
example? We have heard of cases in which
communities have had terrible experiences and of
cases in which things have worked out fairly well.
Let us say that in Greengairs, for example, a good
neighbour agreement had been thrashed out with
the developer, there had been protracted
discussions involving the local authority and a deal
had been arrived at that the community agreed
represented the right way forward. How would you
like it if some pressure group from somewhere
else altogether suggested exercising a third-party
right of appeal in a bid to override something that
had been thrashed out locally?
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Ann Coleman: If another developer came in
and threw such an agreement up in the air, it
would be nice to have a third-party right of appeal
in those circumstances. Pressure groups are
subject to the same rules as other parties in the
system. Anyone who wants to participate in
consideration of a planning application at local
level has to make their case on the basis of
material considerations. The system is controlled
at every stage. There would not be a huge
difficulty is saying that certain criteria would have
to be met before someone could appeal. Someone
could come up with a reason for an appeal that no
one else had thought of—for example, there might
be an ancient well in their back garden that no one
else knew about. There would be criteria to stop
unnecessary appeals going ahead. Other parts of
the system work like that, so why could not a thirdparty right of appeal work in the same way?
Harald Tobermann: Perhaps it is not an
accident that I am sitting next to John Home
Robertson, because I am going to be controversial
as well. I, too, have doubts about a third-party right
of appeal, partly because I have been involved in
quite a few public inquiries, which would inevitably
be the format for such appeals. A £30 entrance
fee would be the least of the problems. To take
part in a public inquiry takes up a huge amount of
time, whether one has experts to hand or not. If
one wants to take such an inquiry seriously, one
has to commit one’s life to it for a certain time. If
possible, one would want to avoid such an inquiry.
We are all developers at one time or another.
That is true not only when we do things to our
houses, but whenever anything gets done on our
behalf. In Edinburgh, for example, the local
authority wants to build a new school at Portobello
golf course, but the golfers do not want that. The
people of Edinburgh are the developers, through
the local authority, and we want a school to be
built at that location.
How do we resolve such situations? If there was
a third-party right of appeal, that would drag the
process out even further. An inquiry might be
necessary if matters could not be resolved any
other way, but a third-party right of appeal would
just put more spanners in the works and—most
important—it would undermine the local
democratic process. Whether we like it or not, we
elect our councillors and they make the decisions.
We have to live with that.
Instead of a third-party right of appeal, I favour
an idea that I do not think has been discussed so
far, which is that there could be a thorough audit
procedure. Every local authority planning decision
should be subject to a retrospective audit and a
report by an independent commission similar to
the Audit Commission. I believe that the degree of
embarrassment that such a process could bring to
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bear on decision makers would be a good check,
which could be made more often than the fouryearly re-election cycle.
Mary Scanlon: Harald Tobermann has made a
good point. When we talk about developers, we
always assume that that refers to someone else,
but when it comes to a new school, for example,
we are the developers.
I want to make a point on the back of what John
Home Robertson said. A third-party right of appeal
could be used by one developer to stop another,
which could reduce the supply of housing and
increase prices.
Sandra White rightly mentioned the bill’s
provisions on the appeals process, the preapplication consultations, et cetera. There is
another piece of guidance in the proposed
planning advice note on community engagement.
We have a paper on that today; I note that the
steering group is currently asking community
councils and other stakeholders how they can
better engage in the process. The next meeting of
that group is scheduled for mid-April. All the
consultation, engagement and participation is not
just about what is in the bill. Parallel to the bill, we
have the new planning advice note, and we are
not at the end of the line with that. Community
councils and others are feeding into the steering
group on the planning advice note, so can that
address the need to ensure that engagement will
be positive and constructive? If so, is there still a
burning need for a third-party right of appeal?
12:45
Jean Charsley: Planning advice notes have no
legal force, so they do not guarantee that we will
get such engagement. I agree with what you said
about engagement and about making people more
aware of things so that we get a better result, but
we still have a problem with some things, such as
the example of the school on the golf course.
Local authorities have problems that they have to
solve, but their solutions conflict with other
interests. In such cases, there should be
independent discussion and arbitration because
there will never be agreement between the
communities that do not want developments and
the authorities that do.
Desperation on the part of the local authorities
needs to be addressed, as well as the sense of
unfairness among the communities. Local
authorities do not always take sensible decisions,
so there must be some right of appeal to an
independent authority. The proposals of the Royal
Town Planning Institute for the public right of
notification should apply, whether or not we have a
third-party right of appeal, and the right of
ministers to call in applications should remain.
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Anna Barton: In talking about the third-party
right of appeal, people seem to assume that
objectors will come in right at the end of the
process and use it in ways that could be construed
as being malicious. Perhaps it could be built in that
only people who had participated in the preapplication consultation and who had gone
through some form of mediation could consider
using such a right of appeal, and even then only in
certain limited and legislated circumstances.
Roger Sidaway: This is my personal view rather
than the Scottish Mediation Network’s view on the
third-party right of appeal. I am sympathetic to it,
on the grounds that have been mentioned—equity,
parity of power, and so on. It would take into
account the views of communities in general much
earlier, so I would support it.
A point that has not been made is that the thirdparty right of appeal exists elsewhere. Does not it
exist in Ireland? I know that it exists in Victoria,
Australia. Surely, we could ask for guidance on
how it works in practice.
The Convener: I am sure that the Executive has
reflected on that. Also, in their evidence to the
committee, other witnesses have related their
impressions of how the third-party right of appeal
works in other parts of the country. The committee
will need to reach a conclusion on that matter,
taking into account all the evidence that we have
heard.
Petra Biberbach: I would like to respond to
Mary Scanlon’s point about the planning advice
note, which was mentioned earlier. Planning
advice notes do not have statutory power but they
are followed carefully by people in the planning
profession, who rely on them. We welcome the
fact that there is to be a planning advice note on
community engagement, which will take ideas
from communities and the work that the committee
has been doing. We should not underestimate the
tools and assistance that we are being given.
The Convener: Thank you. That concludes the
committee’s questions to you.
Roger Sidaway: I commend the committee on
the layout of the room and the way in which this
dialogue has developed, which has illustrated the
advantage of taking a consensus-building
approach.
The Convener: Thank you very much.
Jean Charsley: May I just draw the committee’s
attention to serious omissions from the bill? I make
the point on behalf of local planning authorities.
Some matters have been omitted from the bill that
planning authorities feel must be dealt with. Those
omissions will affect communities’ regard for the
bill. I mention such issues in our submission, so I
will not go into them now.
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The Convener: The Convention of Scottish
Local Authorities will be witnesses at our next
meeting, so we will hear directly from local
authorities.
That concludes the committee’s questions. I
thank the witnesses very much for their
participation and ask them to leave as quickly as
possible. Committee members should remain in
their seats so that we can conclude the
committee’s business.
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WRITTEN SUBMISSION FROM ASSOCIATION OF SCOTTISH COMMUNITY COUNCILS
(ASCC)
Introduction
The ASCC is a voluntary body, partially funded by the Scottish Executive, with the main
aim of co-ordinating and disseminating information to all community councils (approx
1150) irrespective of whether or not they are members of the ASCC. We publish a
quarterly Newsletter, and provide information and advice to our members. We maintain a
contact database for all community councils, and this is available to statutory bodies and
agencies. We can, and do act, as a one stop information service on community council
activities and attempt to highlight best practice. We maintain links with various local and
national bodies covering a wide range of issues.
Community Councils do not exist in all parts of Scotland, with voids in about 20% of the
total area. In some of these areas, there are alternative Residents and Amenity groups
which effectively carry out similar functions and some consider planning as one of their
major aims. However, where there are no community councils, or other groups, we need to
consider how best the Scottish Executive, Local Authorities, ASCC and others, can
address these voids to ensure that all communities have a voice in the planning system.
General Comments on the Planning etc (Scotland) Bill.
We accept the need for change and agree with various issues within the Bill. However,
there has been a strong feeling that what had been hailed as a major milestone in
reforming the Planning System, has not been brought forward as a Consolidated
Planning Bill, and this is regarded as a serious omission. We wish steps taken to enable
the publication of a Planning Act, one that would assist, rather than hinder the public
th
st
perceptions of a 20 century Act, with a bolted on piece of 21 Century legislation that
serves only to confuse. The Law Society of Scotland, in its evidence to the Committee on
1 February, expressed similar concerns. We do note that the Chief Planner, in a letter to
the Communities Committee, considers that legal publishers will produce a consolidated
version of the relevant legislation. Whether or not it will fully satisfy lay members of our
communities is another matter. Various ‘Dummie’s Guides’ are needed such as those
written for first time users of PC’s.
We regret that the Executive have dismissed the inclusion of Third Party Right of Appeal
(TPRA). As advised during our presentation to the Petitions Committee with Scottish
Environment LINK, it was regarded that very few such cases would be anticipated. It
would have been a final, yet simplified case of an appeal of last resort, and at the same
time, allow a provision that could have been used to good effect in enabling more initial
dialogue between communities, developers and planners. It would have been seen as
building in a balance, and enabling fairness in a system that is currently stacked against
communities. It was not seen as a measure open to all and every vexatious litigant. The
persuasive powers of an enabling TPRA provision could concentrate minds to achieve
best possible developments. It is possible that more simplification of the system, and
provision for suitable checks involving local people, from the development plan through to
applications, will achieve the same end as TPRA, but we would have to be seriously
convinced that this could be enabled, and delivered, both by the Executive and Planning
Authorities. Several examples, at the end of this paper, highlight where TPRA could have
been used.
Secondary legislation, and the need to fill in many of the missing details, particularly on
operational aspects of the Bill, have been a worrying factor in attempting to understand the
Bill, and in its cross references. We would obviously wish to have an opportunity to
influence or debate these issues with the Executive, although it is not clear if that
opportunity for further debate exists. Some aspects of secondary legislation, such as
options being discussed relative to General Permitted Development applications might
be construed as futuristic, but we do need the time and patience to fully understand their
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implications, and assistance to do so. The option attributable to Community Councils to
take over decisions for ‘minor’ applications, is one that would require substantial research
as to its viability.
Communities are not always ‘anti-development’. We do recognise, that the right
development, in the right place, and with the right mix of designs, can lead to more
sustainable and viable communities. We recognise a need for access to expertise that
would enable communities to better understand the various processes. We are therefore
disappointed that a grant from the Executive to the ASCC, approved two years ago, to
assist communities to reflect on design issues, Brownfield land options and planning
development, over a three year term, has not been accessible due to a change in priorities
within the Planning Department.
The intended change that appears to herald greater influence of the new Local
Development Plans, is an aspect that must be placed firmly in the public arena and the
educational aspects of this are daunting. We appreciate the additional funding being
provided to Planning Aid for Scotland, but considering that there are approx 1150
community councils and many hundreds of residents and amenity associations that could
seek advice, there are bound to be pressures that cannot be satisfied. Again, considering
that every such LDP must be reviewed regularly, and updated on a five yearly basis, we
will enter a cycle of competing demands on volunteers. We would ask the Committee to
reflect on how Planning authorities are to manage to update all LDP and other Strategic
Plans, with a proposed implementation date two years from now, and manage to change
their culture and attitude towards both developers and communities with an equal footing.
At the same time communities will also have to adjust to changed priorities of greater
examination of LDPs. What plans will the Executive have to promote this new educational
process?
Good Neighbour Agreements These appear to exemplify the all-pervading bias of the bill
towards the developer and against the elector. Such agreements may be voluntarily
entered into between developer and community group, would bind the developer to a
certain course to enable support from the community. Once permission is obtained, and
as has often happened in the past with Section 75 agreements, the developer will apply
to the Authority for either removal of restrictions, or to have it set aside – and the
developer now has a right of appeal into the bargain! The Bill appears to offer more
concessions than within the current system.
The National Planning Framework is to be at the heart and start of the Planning process.
We can accept the logic of this proposal.
We also are of the understanding that the NPF will be based on the political will of the
Scottish Executive/Parliament. In practice this would appear to mean that communities
will have to have a full understanding of the political aims of the various parties during
election processes, as these will have a defining role in the preparation, and
implementation of the NPF. Political parties in turn should be required to ensure that any
election commitments are clearly stated.
We understand that in addition to strategic components of Nuclear installations, waste,
transport and other infrastructure such as water and sewerage, major employment,
regeneration, and subsequent housing allocations, will be included in the NPF. While not
being site specific, it will be extremely difficult to ignore the consequences and need of
certain of these components being linked, thus leading to identification of particular areas
that will bear the brunt of these decisions. The ongoing debate over the future of the water
and sewerage infrastructure and how it will be provided, is another concern that could
being confusion to many aspects of the Planning legislation.
We hope that the consultation process of the NPF will include sufficient time allocation and
details for communities to understand and to participate.
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CAIRNGORMS NATIONAL PARK AUTHORITY
Introduction
During the past two years, Cairngorm National Park Authority has endeavoured to involve
communities and the general public in the creation of a new Local Plan for the National
Park.
The approach has differed from previous Local Plan consultations in two significant ways:
1. Identifying the issues by extensive consultation before creating the Local Plan
2. Sub-contracting much of the consultation work to independent community liaison
co-ordinators and facilitators.
The result has been a much higher level of participation than with any previous community
consultation, but we continue to seek ways to improve and are always learning from our
experience.
As one of the self-employed Community Liaison Coordinators, this review of our work is
very much from my own perspective.
Public Attitudes
Many people feel alienated from the planning system and perceive that involvement is
futile as they do not believe that their views are considered.
Counteracting Cynicism
Communities and individuals will be more likely to become involved in the process if they
believe that their involvement will influence the outcome. They therefore need to see
instances of public agencies, planners and developers changing their minds and changing
their ways of working as a result of community consultation.
Early Involvement
In the past, people have only become involved in planning issues at the point of
Development Control, but it is essential that they are involved much earlier in the process
at the point at which Development and Local Plans are created. This is the approach that
CNPA have adopted in relation to the Local Plan.
Creating Opportunities for Participation
Opportunities must be accessible to all. As no single style or type of consultation will be
suitable for everyone, access to local knowledge will enable the organisers to produce a
range of events and a range of tools that will provide real opportunities for everyone.
Publicising Opportunities for Participation
Publicity must use a wide range of media and be couched in appropriate language for the
target audience. Formal press releases and advertisements are not accessible by
everyone and a more informal community-level promotion must also be used, for example
community newsletters. The best publicity is word-of-mouth within each community, and
the strategy of using local community people has paid dividends in this respect within the
Cairngorms National Park.
Motivating Communities to Participate
It is not, however, sufficient to create and publicise opportunities – people need to have a
reason to become involved in the process. There is no bad reason for taking part; in the
past, vested interests and nimbyism have been viewed with suspicion, but it is this that
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motivates people to become involved and this involvement will lead to a greater
understanding of the planning system.
Feedback
In the past, lack of feedback following consultations is the single most significant cause of
cynicism. Feedback must follow each consultation and must show how and why decisions
have been made. Where communities’ wishes have not been able to be met, they must be
told why – they must be confident that their views were fully considered.
Engaging with Community Councils
Community Councils are the statutory consultees for any public agency initiative and in
recent years the demands on their time have grown significantly. It is widely recognised
that they are swamped with papers and documents and that very few Community
Councillors – volunteers, one and all – have the capacity to deal with everything that is
sent to them, especially when many of them work full-time.
It is also questionable whether all Community Councils are offering true representation of
their communities and in many areas other groups have much to offer – particularly where
there are community development trusts or companies.

It is therefore essential to seek out all community groups individually to increase
levels of participation and not just Community Councils.
Public agency staff
We are all being urged to become active citizens, but it often the case that those
promoting this in any shape or form are paid to do so and are not by and large seen to be
active citizens in their own communities. Where CNPA staff are visible in their local
communities, whether it is in church, at local events or playing badminton, views
expressed about the Park Authority are far more positive.
Perhaps all public agencies could consider ways in which they can encourage and support
their staff to play a role in their own communities.
Conclusions
Community involvement is a complex area and there is no single approach that will work
everywhere. Initiatives that grow from the grassroots are far more likely to succeed that
those imposed from above and local people who are actively involved in their own
communities reach far more people than any public officer can.
If this approach is combined with timely and open feedback, the increasing level of
involvement will result in a sense of ownership of the outcome.
WRITTEN SUBMISSION FROM GREENGAIRS COMMUNITY COUNCIL AND
GREENGAIRS ENVIRONMENTAL FORUM
The aspiration outlined in the white paper is generally welcome, however the Bill lacks the
power to deliver that vision in the real world. From the point of view of Greengairs the two
main issues missing are an accessible and independent public appeals system that would
ensure public accountability for every stage in the process and any measures to deal with
the real concerns of cumulative impact. Planning Law has no provision for Justice nor is
there any legal requirement to demonstrate need therefore additional measures are
needed to ensure equality in distribution of development.
It is disappointing that the Bill is written in a language and manner that is difficult for the
general public to understand. If genuine public engagement and understanding of the
planning system is to be promoted, the Bill does not set the example.
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The understanding that I have of the implications of the Bill has mainly been gained by
reading the transcripts of the previous Round Table discussions with other Stakeholder
representatives. The comments made in this submission are based on that understanding
of the Bill and our local experiences.
NATIONAL PLANNING FRAMEWORK
We are in broad agreement with the main aims of the National Planning Framework.
CONCERNS
The lack of information on exactly what will be regarded as National Developments and
what criteria will be applied, makes it difficult to make considered comment on the detail of
the NPF. Although the development strategy outlined in the NPF is not site specific, there
would be considerable concern if it established that a waste incinerator or large housing
development was relevant in your area. If the NPF is not to be exclusively a developer’s
charter but instead recognises that the infrastructure also has to meet the needs of the
public, surely there should be the same level of public involvement as there will be for the
other stages in the hierarchy. We do not regard an inequality in the appeals process as
promoting public confidence in the effectiveness of public engagement.
We understand that the Scottish Parliament is presently opposed to Nuclear Power,
however we would like to see a clear commitment to full and rigorous public consultation
specified in the Bill on the issues of Nuclear Waste and Nuclear Power. This would ensure
that if the position changes at any time in the future the public could be confident that they
would be fully involved in the decision making process. There is a consensus within our
community that Nuclear Power and Nuclear Waste should have their own very specific
mandatory planning procedure.
While we appreciate that the NPF is not site specific for most developments, it should
include reinforcement of the proviso stipulating that the principles of sustainable
development will be applied when decisions on the specific locations are taken in either
the Strategic or Local Development Plans. Where the NPF is likely to lead to a
government department specifying locations in relation to national infrastructure
developments like the transport network they should lead the way and demonstrate how
the principles of sustainable development should be applied. It is inconceivable that we
will achieve an integrated sustainable development strategy if there is no emphasis placed
on the principles of sustainable development at every stage in hierarchy.
Again lack of information on how Sustainable Development will be defined is causing
concern and limiting appropriate comment.
STRATEGIC CITY PLANS
We can understand the usefulness of Strategic Development Plans however they should
not be used as a tool to allow our Cities to devolve their responsibilities for bad neighbour
developments or excessive growth to the regions without demonstrating consideration of
alternative solutions or without due consideration for the consequences.
LOCAL DEVELOPMENT PLANS
The effectiveness of public engagement in the Local Development Plan will be hostage to
the decisions already taken in the NPF and Strategic Development Plan for our area. If
the NPF indicates a need for waste management without being site specific, areas like
ours, where there is a lack of voting power, will continue to suffer a disproportionate
burden of unpopular developments.
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MAJOR DEVELOPMENTS
We have considerable concern that a Major Development definition will be based solely on
size as opposed to potential impact. The Bill lacks any measures to deal with the
cumulative impact of multiple development proposals that would collectively represent
major development of an area.
At the moment we have several applications for housing developments that would
individually fall below the major development limit suggested. However, when added
together they would more than double the size of our community and would result in
children having to be bussed out of the village to schools, more than double the traffic on
the roads, put considerable strain on public utilities and the existing public amenities.
ENCOURAGING PUBLIC INVOLVEMENT
We explained to a small group of local residents, that to influence what happens in our
local environment, we would have to participate in the NPF, the Strategic Development
Plan and the Local Development Plan. Their response was, that they were under the
impression that the planning reforms were supposed to improve public participation as
opposed to making it more laborious, time consuming and difficult. The Community
Council fear that if they have difficulty in finding the voluntary resources to participate in all
of the stages, they will be blamed when a local planning application that is contrary to
public opinion is submitted and passed on the basis that it was included in some of the
other stages in the process. It appears that while we always have had the opportunity to
participate in the earlier stages that more emphasis is now to be placed on levels of the
consultation that are more removed from the local community. With a subsequent loss of
influence at the crucial local level where there can be more understanding of the
development when accompanied by specific details. It can be a bit obscure to say in the
NPF, SD or LD that there will be a need for areas to be set aside for housing without
specifying details of how many, what size, what price range, what type – the questions that
provide the information needed to determine the local impact. There will be a greater
need for information for all stages to be made more accessible within local communities
accompanied by expert assistance to allow for some parity in engagement. Communities
rarely own the land around them therefore they start from a position of presumption
against their input as opposed to developers who own the land and have their right to
develop enshrined in Planning Law.
REASONS /JUSTIFICATION
Without public accountability for reasons/justification given for decisions and no penalty for
misinformation or inconsistency, we can have no confidence that the information will be
based on facts that will stand the test of time or that the reasoning/justification will be
consistent.
We were told that a particular opencast on two local farms was to be approved for the
reason that it would create 40 jobs and secure 80 jobs at a large equipment manufacturer.
The opencast was only a 325,000 tonne 4 year operation, which called into question the
reasons for approval, but they were argued vigorously - ultimately they did not stand the
test of time – only 4 jobs were created and the redundancies at the equipment
manufacturer still happened. It must be pointed out that, at exactly the same time, the
same LA refused an application for opencast on a brown field site quoting the reasons for
refusal as “opencast has a devastating effect on communities and is a blight on the
landscape”.
LOCAL AUTHORITY PUBLIC HEARINGS/ DEVELOPMENT PLAN CONSULTATION
An increased emphasis on Public Hearings will further erode our trust and confidence in
the decision making process, with no public accountability for the procedure there will be
no guarantee of fairness. If mandatory minimum standards for public engagement at all
levels were to be included, as opposed to more guidance with no power of enforcement, it
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may help to improve public confidence. This would relate to Local Development Plans as
well as individual local planning applications. A public right of appeal to the SE to take
action when practices fall below the standard set for public engagement would provide the
opportunity to promote the culture change and improve public confidence.
One example of our previous experiences with Local Authority Public Hearings;
The public hearing for an opencast on two farms was, in the first instance, brought forward
with very little notice to the week following the Local Trades Holiday in July, creating all
sorts of problems in allowing time for participation and preparation. Towards the end of
the Hearing we asked why no mention had been made of the 163 letters of objection that
had been submitted, the Convenor of the Planning Committee said he knew nothing about
them and asked the others at the top table if they were aware of them – they said no they
weren’t. The problem was that the Planning Official sitting directly to the right of the
Convenor said nothing – it was his signature on the receipt that we had in our hand for the
letters, which had been submitted the previous week.
When we remonstrated that we
had the receipt – we were told to sit down and be quiet or we would be removed from the
Chamber. Further comment from our representative resulted in the police being asked to
remove him. This is only one of a list of bad experiences of Local Hearings chaired by
Elected Members. We have no confidence in there integrity.
GOOD NEIGHBOUR AGREEMENTS
The Good Neighbour Agreements as detailed in the Planning Bill have not been well
received locally. Another piece of the planning system where the Developer has a right of
appeal but Communities don’t is not seen as being in the spirit of a GNA which the public
would expect to be based on mutual understanding, respect and agreement. We don’t
need more words on paper that provide nothing more than another document that raises
public expectation but fails to deliver and real benefits. Our snapshot of local opinion
revealed cynicism that, in the suggested format, it would provide developers with a PR tool
that was nothing more than a paperwork exercise for the community.
I appreciate that there is a difficulty in putting together an agreement that allows for
reasoned solutions as opposed to unrealistic demands from either party. Perhaps
appointing a planning official to mediate around the table when difficulties arise, would be
one way of ensuring that resolutions are based on planning considerations in a manner
that is explained to both parties.
PLANNING OFFICIALS
I have concerns about the expectations that will be placed on Planning Officials. The
public perceive local Planning Officials to have the power to “change the world”, they don’t
understand that they are professionals, administering a system that is decided at a
national level, with the added difficulties of political intervention to contend with. I would
suggest that Planning Officials who will take on the role of community advisors would be
better received under a different title – Community Liaison Officers – perhaps. I don’t
know how they are going to deal with the additional requirement for information from the
public while remaining impartial without being criticised by any of the interested parties for
giving too much or too little assistance/information. If the public perceive that their
questions aren’t being fully answered they may accuse the Officials of not being helpful
while Developers may accuse them of being too helpful to the public. Of course all of this
would be further influenced by political intervention from Elected Members.
POWER OF ELECTED MEMBERS
In some areas Elected Members are already embracing the concept of culture change and
even appear to welcome it, however others will be reluctant to accept change. For this
reason the public need the opportunity to appeal to the SE for adjudication if we feel that
the actions in our area are not reflecting the culture change.
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ENFORCEMENT OF CONDITIONS
We cannot support the reduction in conditions attached to Planning Applications. The
majority of conditions relate to public and environmental protection therefore reducing the
number of conditions would reduce the level of protection – definitely not acceptable in
cases of bad neighbour developments. Encouragement for enforcement of conditions
would not ensure enforcement and the increased use of “stop notices” will be completely
ineffectual if we cannot contact enforcement officers at the appropriate time to witness any
breach. Once again a public right to refer immediately to the SE for action would go some
way to improving confidence, as would a minimum mandatory system for the enforcement
of conditions that could be held publicly accountable. The system should be appropriate to
21st century communication and the 24/7 working culture.
At one time we had an opencast working 24/7 despite the fact that the permitted working
hours were 08.00 to 20.00 Monday to Friday. The Community Council complained to the
Local Authority who said that they had to put the complaint in writing for any action to be
taken, the letter was duly submitted but still the breach continued. When the CC
complained again that no action had been taken despite the letter being submitted they
were told that the breach had to be witnessed by two Enforcement Officers for action to be
taken. The CC asked how they could contact the Officers at 9 o’clock at night to witness
the breach they were told that they couldn’t as they only worked normal office hours.
It wouldn’t have mattered if we had written every day for the months that the breach
continued no action would ever have been taken. The same scenario occurred when the
operator worked outside of the permitted boundary on a holiday weekend – no officials
were available to stop them.
On another occasion a written complaint regarding a contractor on a housing
development, who was failing to keep roads clear of mud, was only followed up six weeks
later. By that time the contractor causing the problem had finished their work on site some
three weeks previously and the building contractor who was building the homes and who
was working to a good standard got the visit and complaint from the LA.
ACCOUNTABILITY AT EVERY LEVEL IN THE PLANNING SYSTEM
The lack of accessible public accountability for every stage in the planning system is one
of the main causes of public lack of trust. The specific details and maps included in
individual planning applications can relate as much to fantasy as fact with no penalties for
misleading the public. Even information submitted to a Public Inquiry that is given great
weight by the Reporter can subsequently be shown to be inaccurate with no accountability.
Further information relating to actual experiences can be provided. Without accessible
public accountability there will be no improvement in confidence or trust for the information
supplied relating to planning applications.
MISLEADING INFORMATION
When we look to participate in a local planning application we are referred to relevant
documents like PANs and SPPs only to discover that they are not enforced by Planning
Law, are open to interpretation and can easily be overruled by precedence’s set in some
other part of the country. The same applies to policies in Local and Structure Plans while
the issuing authority may regard them as relevant, Planning Law may not.
COMMUNITY/DEVELOPER ENGAGEMENT
This can be very successful when both parties have a genuine will to make it work.
Community Liaison is haphazard – we have one developer who holds meetings at night
when working people can attend, there is no exclusive list of who can attend and it is
chaired by a representative of the Developer who has the authority to respond to our
concerns. We can request to visit the site at any time, several key people within the
community have the mobile telephone numbers for the Area Manager and the Site
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Manager. No changes are made on site without prior consultation with the community.
The other developer holds meetings during the working day, dictates who can attend, the
person who chairs the meeting has no authority to respond to concerns and there is no
prior consultation with the community when changes are made. There will be considerable
scope for the interpretation of what constitutes successful engagement. All Stakeholders
have to believe that it is worthwhile and when we get it right we need to have the support
of the planning system.
We have developed a reasonable relationship with the landfill operator that satisfies most
of the community, which resulted in the community backing a planning application for a
large capacity recycling facility at the landfill site. However, when Ministers issued a mind
to grant to another landfill by a different operator in the area without even insisting on the
same operating standards or community engagement system. The community felt that
their reasoned approach had been thrown back in our faces. If this landfill proceeds it will
be the greatest threat to the relationship between the community and the existing landfill
operator that resulted in public backing for the kind of application that is being vigorously
opposed throughout the country. Our experience of a reasoned approach by the public to
a development has only further undermined local confidence in the planning system.
EQUALITY IN PARTICIPATION
The Bill will not deliver equality in participation. Earlier involvement is not an alternative to
a right of appeal, it only deals with location, extent and type of development but offers no
public accountability for the details of individual planning applications or the diligence and
consistency of planning procedures. It’s at local level that the public become aware of the
impact and detail of a development and that is where the inaccuracies and misleading
information along with the inconsistency in planning practices causes the most anger. If
the public were given some real influence over their environment they would react much
more positively to development.
If Developers, who have more rights to appeal than the public, are questioning if the Bill is
ECHR compliant, how can it possibly be ECHR compliant for the public. Judicial Reviews
are out of the question, for a larger development it could cost over £100K and there is no
way that most communities could find that kind of money. The remit of the Ombudsman is
too limited is accessible too late in the process and can only impose punitive penalties if
misadministration is proved. The Public Inquiry system, while not really public friendly, has
more independence than appealing to the same people who made the decision in the first
place.
FEE FOR OBJECTIONS
If the public had to pay a fee to submit an objection to a planning application, it would
exclude about 25% of the population of our village from engaging with the process. The
public participate on a voluntary basis and stand to make no financial gain whether we win
or lose, how can it be ECHR compliant if those who are financially limited are denied the
right to comment.
NIMBY
I would like to see this word banned as being politically incorrect and extremely detrimental
to the process of culture change. It is used to dismiss public concerns and allows for the
avoidance of asking the right questions and dealing with real issues. Why are the public
so much in fear of development – perhaps the following extract from a local discussion will
answer a few questions.
The discussion centred around the multiple housing applications that have suddenly
popped-up following local support for one application for housing that will increase the
local population by about 25%. Cumulatively when added to the other applications the
community will increase by over 100% in a very short period of time if they are all
approved.
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“They are all family homes, with no affordable houses that locals could buy”
“ The traffic will be more than doubled – as if crossing that road isn’t bad enough as it is –
as if that will bother the council – and can you imagine getting out at the roundabout in the
morning and then there is the Glenmavis roundabout – its almost at a standstill along that
road at peak times as it is – we will have to leave at least 15 minutes earlier to get to work
on time”
“The kids will have to be bussed out of the village to school – which kids – will it mean that
the people who have been local for generations will see their kids having to go to schools
in Airdrie while the kids from the new houses go to our school”
“As if we don’t have enough bother with kids and anti-social behaviour – we can’t get the
police now – will there be more police to deal with more kids – no chance – it will just be
worse than it is at the moment”
“What about the community centre, the bowling club and the playing fields – they aren’t big
enough for more than twice the amount of kids – will we end up having to wait in line for
the use of the community centre for the things we have done for years – will the kids get a
look in at the ball court and play areas”
“First we had opencast then landfill – they promised us that we would get our own
environment back when they were finished – we should have known better than to take
their word for anything”
“ We’re stuck here, we can’t afford to move – not like the developers who will make money
of our backs so that they can buy country estates and make sure they don’t have 100s’ of
houses next to them or a landfill or opencast”
“Our Community Council could be voted out and taken over by folk who know nothing
about the area – and the Bowling Club and what about the restoration of the rest of the
area – it will end up with folk that don’t know or care about what we want – we will be the
minority but we are the ones that have put up with the worst of it for over 30 years.”
“The council won’t improve the public amenities in the villages –they said that they were
saying yes to the opencast and the landfill because the community would be improved –
but we’ve seen nothing – just more empty words”
“The water and sewage system isn’t up to standard as it is – and what about the power
cuts – will it mean we will get more of them”
“If only they would take their time about building the houses and let the first lot of new folk
settle in and the public facilities start to get better and then wait a few years before adding
another 100 and a few years again for another 100 – maybe everything else would
improve to keep up. A bigger Community Centre, traffic calming, a better bus service,
more play areas and time to get to know each other instead of overpowering us all at once
– taking away everything we know”
“We can’t move, we can’t afford to – we just have to sit back and take it and if we complain
we are called Nimbi’s’ - all we want is the kind of life we expected in our old age in our
own village – but its not going to be ours with so many new people - just like that”
GREENSPACE SCOTLAND
Greenspace Scotland
Greenspace Scotland (GS) was established by Scottish Natural Heritage in 2002 and is
the country’s leading greenspace organisation. Our main aims are to:
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x

promote the importance of greenspace in terms of its impact on quality of life for
urban communities 2

x

support the development, management and positive use of quality greenspace
across urban Scotland 3

Greenspace and community engagement
Our vision for greenspace is based on community engagement and development and
overlaps significantly with the community regeneration agenda – indeed, we believe that
greenspace is central to community regeneration. The impacts of greenspace on quality
of life can be positive or negative - this is entirely dependent on quality. Since we define
quality in terms of fitness for purpose, then this can only be determined through the
engagement of those who have a stake in the area. It is only with a clear understanding of
people’s needs and aspirations for their greenspaces, and working with local people, that
we can begin to define what these spaces should be and how they should be developed,
managed and used.
How Greenspace Scotland operates
We work in three ways:
x advocacy at a national level to ensure that the policy and resource environment is
conducive to greenspace activity
x supporting action to create and sustain quality greenspace through a network of
Strategic Greenspace Partnerships – these involve GS in working with Community
Planning Partnerships and other key organisations to develop a strategic vision
and delivery framework for greenspace across their areas
x supporting action by “greenspace practitioners” through our information sharing
network (and through small-scale funding) – this involves support for organisations
working directly with communities and also for planning authorities developing, for
example, Open Space Audits and Strategies
We are also involved (in partnership with key national agencies) in the commissioning of a
range of research projects to investigate the best ways to ensure that greenspace
contributes positively to national policy priorities and to meeting the needs of communities.
2

Quality greenspace:
o stimulates social cohesion, community development and empowerment
o encourages increased physical activity, healthy eating and mental well-being
o provides opportunities for education and lifelong learning
o serves as a setting for sports, arts and cultural events and activities
o supports economic development and attracts investment
o creates training and job opportunities
o promotes tourism
o enables sustainable transport
o encourages biodiversity
o contributes to sustainable environmental management
[but only when it is of quality – poor quality, degraded and abused greenspaces have exactly the
opposite impacts]

3

In this context, a quality greenspace is a greenspace which is ‘fit for purpose’.
greenspace therefore:
o
o
o

A quality

is in the right place and easily accessible
is safe, inclusive and welcoming
is well maintained and actively managed

Above all, it meets current local needs and is flexible enough to continue to meet these needs in
future.
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Our research and good practice programme for this year includes research into the
effectiveness of different community engagement approaches in determining local
community priorities in relation to greenspace (for use in, for example, Open Space
Audits). It is intended that the outputs of this research will include a toolkit for community
engagement which could act as guidance for planners once the Bill becomes law. We are
also examining placemaking techniques developed by the Project for Public Spaces in
New York – these are designed, in part, to break down some of the barriers between
professionals and others through the use of common, non-threatening language and focus
on the quality of “place”.
Community engagement in the planning process
Greenspace Scotland supports the primary objective of the Bill in relation to giving “local
people better opportunities to influence the decisions that affect them” and, particularly the
recommendation that communities should be involved earlier in the planning process.
Our experience, and that of many of our members, is that such early engagement
encourages greater input from communities.
There are, however, some issues relating to community involvement which have relevance
to the Bill and which we feel need to be highlighted.
Involving communities at the appropriate stage
Throughout the documents (and the proposed process) there are references to
consultation with local interests and an assumed model that involves planning authorities
drawing up their ideas before speaking to communities.
This approach is at risk of
replicating many of the shortcomings and difficulties of the current system.
Where communities (and other stakeholders) are asked to comment on proposals that
appear to be fully formed, they appear to be left with only two positions which they can
take - agree with the proposals in full or oppose them. This often leads to conflict, to
protracted debate and to communities becoming alienated. In many ways, the desire to
simplify the planning process is a recognition of this problem. Meaningful engagement of
stakeholders earlier in the development of proposals allows them to play a more creative
role and to be part of the process of agreeing priorities, seeking compromises etc. It is
important, therefore, that initial work by planning authorities is presented as such and that
people are encouraged to suggest changes to better meet their own needs and
aspirations.
Using appropriate approaches to community engagement
Problems also exist relating to the methodologies traditionally used to gain community
input. Questionnaires and public meetings have their place in community engagement but
they only attract feedback from a small sub-section of any community – particularly if that
community is already being consulted on a whole range of other issues. Generally, this
means that input is limited to professionals and those who have strongly held views
(typically those who object to whatever is being proposed).
The language and concepts used in consultation can also create barriers to wider
community engagement particularly if this relates to something which is largely conceptual
(like a strategy or plan). Experience from within our network highlights the fact that it is
easier to engage communities on issues which are local, short to middle-term and which
relate to obvious physical change (as opposed to issues which have a wider “regional”
impact, have longer-term implications or are less “concrete” ).
Without meaningful community engagement, there is a danger that the proposals in the Bill
will actually disadvantage communities by giving them only a token role in a speeded-up
process. For local people to be meaningfully involved in decisions that affect them,
planning authorities need to consider how best to determine what people want. We
welcome, therefore, the assertion that planning authorities will be required to include a
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consultation statement in the development plan scheme. This should go further than
consultation; must show how and when local people will be engaged and also how this
approach is suited to the community and the issues under discussion. We also welcome
the reference to supplementary guidance relating to procedures for public consultation.
This, and any other, guidance should link explicitly to the National Standards for
Community Engagement developed by Communities Scotland and the Scottish
Community Development Centre.
Community Planning and Development Planning
Throughout the Bill and supporting documentation, there is no reference to Community
Planning and its links with Development Planning. An absence of such links potentially
weakens both Community Planning and Development Planning – it certainly raises the
possibility of multiple consultations going on at the same time, wasting resources and
potentially alienating communities and others. Addressing the links between Community
Planning, Development Planning and key council services is central to GS’s Strategic
Greenspace Partnerships – recognition of a similar need in national policy would be a
huge step forward and would help planners and others to approach community
engagement more effectively and efficiently.
PLANNING AID FOR SCOTLAND (PAS)
Introduction
Planning Aid for Scotland (PAS) welcomes the opportunity to submit written evidence on
the general principles of the Planning etc. (Scotland) Bill. We also welcome the
opportunity to provide oral evidence to the Communities Committee meeting on
Wednesday 8 March 2006.
Planning Aid for Scotland has an important role in engaging individuals and community
groups with the planning system. We are unique in our approach since we have no
agenda to influence the future shape of the planning system. Our remit is solely to inform,
educate and ensure that the public engage with the planning system. We have around 110
volunteers, the vast majority of whom are professional planners and RTPI members,
supported by a small compliment of staff. We operate throughout Scotland and adhere to a
strict code of professional conduct.
Our service is free for those eligible and is confidential and impartial. We do not act on
behalf of a client, but are an enabling service. This means that we help to clarify how the
system works and the opportunities open for engagement; we do not take sides but enable
the client to participate in an informed manner. As part of our role to advance the
education of the public in planning matters we also provide a training programme aimed at
individuals, community groups and amenity organisations. This is usually carried out in
partnership with local authorities through our professional volunteers.
General Comments
PAS is not a campaigning organisation and as such we will confine our comments to
issues directly affecting community engagement which we hope will be helpful to the
Committee’s deliberation. Our comments build on previously submitted written evidence.
PAS welcomes the objectives in the Planning Bill to improve the efficiency of the planning
system and to widen inclusion. The importance of the consultation statements in relation to
the Development Plan process, the Planning Advice Note on community engagement, preapplication consultations and good neighbour agreements are all changes that will be
more effective if citizens and community groups have an understanding of the objectives of
the changes and the procedures applied.
The new Planning Bill will provide an opportunity to facilitate and empower citizens and
community groups to become involved in the planning process to arrive at more inclusive
and sustainable decisions. PAS has built up considerable experience in this field over the
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last decade, and we are pleased that our work on training community groups and providing
advice is now widely acknowledged.
The package of proposals is ambitious and successful implementation will require a focus
on two aspects. Firstly our own potential role in assisting the cultural change that will be
required once the new system is implemented and secondly the significant resource
requirement of this exercise.
It is important to remember that the delivery of cultural change rests not only with the
planning profession but with other stakeholders too, including the community. PAS has a
uniquely independent perspective on stakeholder participation and an insight into
perceptions held by the community. The proposals go some way in addressing the current
community concerns for a more transparent and accountable system. However,
processes need to be accompanied by cultural change, which will take far longer to
realise. PAS volunteers play a valuable role in educating local communities about their
role and opportunities available to them.
3.

Culture Change

The aspirations for a more inclusive planning system will not be secured by short-term
solutions. There is a need for long term, sustained resourcing of support for wider
community participation. Planning Aid for Scotland has proved a very effective vehicle for
building bridges between stakeholders in recent years, as was underlined by comments
made during the Committee’s community’s conference in the Parliament at the end of
October 2005. Until the recent financial assistance from the Scottish Executive, PAS
relied on the very limited support of voluntary donations from local authorities and the
Royal Town Planning Institute. Limited support in turn meant a limited range of assistance
available. The recent assistance from the Scottish Executive has transformed the PAS
service, demand for our casework and dealing with enquiries is up by 55% from last year.
To achieve cultural change opportunities must be provided for the planning profession to
practise and enhance their communications skills. We welcome the opportunity to
formalise arrangements with the planning profession whereby planners who volunteer in
our community training programmes are encouraged to do so as part of their Continued
Professional Development (CPD), and are working towards more employer recognition of
the value of Planning Aid volunteering for planning employees.
Efficiency and Community Engagement
PAS’s experience in of working with the community leads us to voice concern of some of
the proposed changes detailed in the Planning Bill. Our concern centres on the lack of
opportunity provided to local people to gain sufficient upfront knowledge and information to
participate fully in the new planning system.
PAS generally supports the range of measures intended to improve the efficiency of the
planning system and to improve the public perception of impartiality of planning authorities.
Both issues are of common concern to clients seeking assistance from Planning Aid. It is
our experience that where a local authority is acting as developer and planning authority,
citizens and community groups have little faith that planning decisions will be made in an
impartial manner.
New Hierarchy – there could be a perception by local communities of increased
centralisation which would run counter to the objective of increased inclusion. The reason
for the definition of “national” developments needs more careful explanation.
Consultation Statements – this is a useful proposal in bringing greater transparency to the
development plan programme but it will not necessarily improve community engagement
at an early stage in the programme. There is a need to produce specific standards for
community engagement to ensure that planning authorities deliver the cultural shift in
community engagement. The standards for community engagement produced by
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Communities Scotland are a useful starting point in this exercise but they need to be
improved with better targeting, measurable indicators and a programme of monitoring and
evaluation.
Reduced appeal period – the proposed reduction from 6 months to 3 months is intended to
reduce uncertainty for the community. However, this will only apply where an appeal is not
lodged. Decreasing the length of time allowed to make an appeal could lead to an
increased number of appeals motivated by applicants seeking to protect their interests
than to enter into negotiations with the planning authority. In turn, we believe that an
increased proportion of decisions being appealed will bring more uncertainty for the
community in the decision-making process.
Local appeal bodies – from our experience there may be a perception that these will not
be fair and impartial in that the decisions taken under delegation by planning officers are
reviewed by their employers rather than by an independent body (examples). This will be
of similar concern to applicants and to objectors. The objectives of increased local
democratic decision-making will need to be emphasised in any supporting procedural
guidance. However, we do believe that this proposal brings the beneficial opportunity for
local elected members to consider and give more weight to local opinion in a final decision.
Pre-application consultations – clear guidance will be necessary for this process to be
meaningful. It would be counterproductive if developers carried out an insincere or
tokenistic consultation process merely to demonstrate compliance with a procedure. PAS
could assist in reviewing the pre-application consultation arrangements.
National Planning Framework – We welcome the proposed draft NPF which will make
important decisions in the national interest. It will be essential that the preparation process
makes adequate provision for community consultation.
5.

Resources

Finally we note that Section 30 of the Planning etc. (Scotland) Bill inserts a new section
253A in the 1997 planning act which ensures that there are powers for Scottish Ministers
to provide dedicated funding for advice and assistance in connection with planning,
instead of the current source of funding from general provisions for support to the
voluntary sector.
This section is identical in intent to that of section 115 of the Planning and Compulsory
Purchase Act 2004 for England and Wales. The addition of this power has enabled the
Office of the Deputy Prime Minister (ODPM) to provide a large grant for the provision of
Planning Aid services in England, and the National Assembly in Wales followed suit. The
provision of such a specific power in Scotland is very much welcomed and will enable
continued ring fenced funding to be provided to deliver advice and assistance.
Recently, through increased financial support from the Scottish Executive strategic
management changes in the organisation have been made possible. This has helped to
improve our service delivery so contributing more effectively and efficiently to community
engagement. PAS is now well placed to develop further its advisory services within the
scope of this power, especially in aspects of more diverse community engagement in
planning and related matters, to take advantage of this provision to good effect for the long
term future.
We will apply lesson learned elsewhere by networking through our professional links
where wider UK experience will be assessed for its relevance to the Scottish context.
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SCOTTISH COMMUNITY DEVELOPMENT CENTRE (SCDC)
About the Scottish Community Development Centre
SCDC was established in 1994. It is a partnership between the University of Glasgow and
the Community Development Foundation (CDF). CDF is a non-departmental public body
reporting to the Home Office, and was established in 1968. CDF has been active in
Scotland since the early 1970s, but since 1994 its work in Scotland has been channelled
through SCDC.
SCDC describes its role as ‘promoting best practice in community development’. We take
a broad view of community development, recognising it as an approach to strengthening
communities that can and should involve a wide range of stakeholders including
communities themselves, community development practitioners, and a range of others
from public services, the voluntary sector and others. To promote best practice we carry
out a wide variety of activities including research, programme development, training and
support, consultancy, networking, and advising government, local government and other
agencies or partnerships.
The majority of our activities are funded by grants (mainly from NHS Health Scotland and
the Big Lottery Fund, which support both the Community Health Exchange (CHEX) and
the Leap Support Unit), and by service contracts, primarily for Communities Scotland, but
with smaller pieces of work being carried out for local authorities, health agencies, local
partnerships and others. We currently have 19 staff (14 FTE) working from SCDC. CDF
apportions approximately £80,000 of the Home Office grant to Scotland.
Discussion
We welcome the intentions in the Bill to involve communities more directly in the various
levels at which planning operates, and will continue to operate. The intention that
developers consult and engage with communities is particularly welcome. Our experience
convinces us that such involvement can lead to many benefits for communities, for the
public bodies, and for the businesses involved. These benefits include land uses and
development that are of greater community benefit, because the community will have been
actively involved in sharing knowledge and ideas with developers and architects, and
because local needs and issues will have been highlighted and addressed. Plans based
on such involvement will be more sustainable and well regarded, because they will respect
and respond to community perceptions and priorities. There will also be a positive impact
on local democracy and civil society: direct participation in decisions and in the delivery of
solutions leads to more active and involved citizenship, and greater trust between
government and community.
Our experience is that planning is usually perceived as marginal to the experience of
communities and change, and that the planning profession has not been engaged in the
main issues affecting communities in recent years. Yet planning decisions and policies are
the backdrop within which many of the issues that are contentious in communities are set.
Where planning considerations come directly onto the agenda of communities they are
usually seen as ‘big’ issues over which the community sees itself as having little or no
influence.
At the same time, communities are becoming more actively involved in Community
Planning, partly as a reflection of the requirement that community planning partnerships do
engage with community bodies throughout the process; and partly because community
planning is seen by communities as the framework within which many of the policies and
services that affect them are set. We do wonder why there appears to be little connection
between development planning and community planning in the Planning Bill, and suggest
that it could be of great value to communities if the links between the two were more
explicit. Community Planning., and in particular work on community regeneration is leading
to the establishment of many structures and frameworks which development planning
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could engage with, and the establishment of a wealth of practice tools and frameworks that
can help make such engagement purposeful and effective.
These frameworks and tools have been developed and disseminated in response to
substantial evidence that the history of involvement and participation has been
unsatisfactory to both communities and agencies.
A series of research reports
commissioned by the Joseph Rowntree Foundation has produced strong evidence that the
experience of involvement has been –
x
x
x
x

‘tokenistic’
‘having modest impact’
‘focusing on peripheral decisions’
‘prioritising official views’

Our own work with community representatives in the SIPs provided strong evidence that,
for communities, the experience of involvement had been hampered by x
x
x
x
x
x

Short time scales for consultation
Limited community influence on agendas
Lack of access to relevant information
Over formalised procedures
Lack of capacity building for both agency staff and themselves
Lack of clear constitutions for partnerships

These critiques lie behind the work done to establish the National Standards for
4
Community Engagement. The essential features of these Standards are that they were
developed by all the stakeholders in community engagement and community planning,
and are ‘owned’ by these same stakeholders 5. We are currently managing a programme to
support all the partners in community planning – including communities, to understand the
Standards and apply them to both their own activities, and to their relationships with each
other. Without such programmes, ‘buy-in’ is unlikely to be achieved.
The aim of the Standards is for engagement to be purposeful, effective, efficient and
equitable. Although the Standards focus on engagement – the relationships between
partners – they also emphasise that for engagement to take place and to be effective,
there is a need to invest in ‘improvement’, in other words, in working to ensure that
communities have the capacity and support to engage knowledgeably and confidently.
Such support is often needed in the form of community development work. Finally, the
Standards now have wide currency among the main agencies working with communities –
regeneration, police, health – as well as with communities themselves.
We would recommend that in taking forward the provisions of the Planning Bill,
consideration is given to the way in which planning officers, developers, communities and
other stakeholders can best be encouraged and supported to work effectively with each
other. Communities will not become involved unless they can see a genuine purpose to
their involvement, and the prospect of concrete benefits in return for their investment of
time and energy. This benefit may be particularly difficult to capture and express at the
higher levels of planning, and this suggests that work needs to be done to develop
guidance on how this may best be done at these levels.
From our experience over the last ten years, we have developed a range of frameworks
designed to assist communities and practitioners to work together as effectively as
possible, to ensure that learning is captured and shared, and to help develop the skills,
understanding and competence of all those involved in community development. As well
4

See Appendix
The National Standards are endorsed by the Poverty Alliance, SCVO, SFHA, BEMIS,
CoSLA, HIE, ACPOS, Scottish Enterprise, the Scottish Health Council and the Chief Fire
Officers Association, and published by Communities Scotland.
5
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as developing the frameworks, we have been able to provide a range of dissemination and
support programmes to assist participants’ understanding and application of the various
frameworks. We summarise each of these below, with a note of what it may contribute to
developing closer relationships between planning and communities.
ABCD (Achieving Better Community Development)
This work, originally commissioned by the Voluntary Activity Unit (Northern Ireland),
established a framework for evaluating community development activity against planned
outcomes established in dialogue between stakeholders. It set indicators for personal
empowerment, equalities, community organisation and participation as the key outcomes
of the capacity building element of community development activity, and a second set of
indicators to capture the impact of community development on the quality of community
life. Government departments in Northern Ireland, the Republic of Ireland, England and
Scotland subsequently commissioned a cross-national programme of training and support
in the ABCD approach and it continues to be used widely, particularly in England, and by
communities seeking to think through how they might work to achieve an improved quality
of life,
LEAP (Learning, Evaluation and Planning)
LEAP was commissioned by Her Majesty’s Inspectorate of Education in the Scottish
Executive, as an action planning framework to support good practice in planning and
evaluation in the community learning plans introduced in Scotland in 1999. It is based on
ABCD, but defines the field of community learning and development in some detail, and
maps the actions that might be taken to achieve CL&D outcomes. The framework has won
broad acceptance as a useful tool, and versions have now been developed for community
health activity, volunteering, patient care, and greenspace work. We are currently funded
by NHS Health Scotland and the Big Lottery Fund to provide support to users of the
programme in community health work and in Healthy Living Centres. Both LEAP and
ABCD provide frameworks for communities and agencies to determine priority outcomes
and identify resources and actions necessary to achieve them. As such they contribute
directly to the capacity for participation in planning.
Working together, Learning together
From 2000 to 2002 we designed and led the delivery of the national support programme to
the Social Inclusion Partnerships on behalf of the Scottish Executive and latterly,
Communities Scotland. This required 15 participants – including partnership staff, agency
representatives and community representatives – from each SIP to attend up to 10 days
training and support work in the areas of understanding social inclusion, effective
partnership work, and good practice in community involvement. The evaluation of the
programme suggested that it had a significant impact on the work of the SIPs. A version
of the programme was subsequently provided to civil servants in the Scottish Executive.
The issues addressed in this programme are fundamental to the achievement of a
participatory approach to planning that takes account of goals of the Scottish Executive
relating to ‘Closing the Opportunity Gap’.
SCARF – the Scottish Community Action Research Fund
This fund is established within Communities Scotland and is designed to encourage and
support community groups and organisations that wish to conduct research into
community needs, issues and perceptions. SCDC manages Stage 1 of SCARF, that links
applicants to a mentor, who assists the group to develop a viable research proposal and
methodology. SCARF has assisted a wide range of groups, and in many cases the
research has been into issues with a direct bearing on Planning matters. Some examples
include the following:
The
Lennoxtown
Initiative
Broughty
Ferry
Environment Project
Clackmannanshire
Built Environment &


396

Developing a community map of local green-space and its use
and potential
To explore aspects of local biodiversity, train local people in
research techniques and make recommendations for action
The research is basically trying to ascertain the interests and
needs of local communities on environmental and heritage issues

Heritage
Dalbeattie Community
Council
Coupar
Angus
Regeneration Trust

and provide a basis for projects and initiatives to be developed
from this
To develop the skills of local people and to investigate the
benefits of providing an indoor visitor centre attraction for the town
centre. In so doing they want to achieve a vision for the town
To document the concerns and capture the strengths and ideas of
the community and be the starting point for community based
social and physical regeneration

The National Standards for Community Engagement
Commissioned by Communities Scotland at the request of the Minister for Communities,
the Standards are intended to provide guidance for good practice in community
engagement, primarily within community planning, but also relevant to any ‘engagement’
environment. The Standards enjoy widespread support and ‘ownership’ having been
developed with extensive involvement of community interests, other partner involvement,
and having been endorsed by all the key interests in community planning. The Standards
are particularly relevant to the community involvement principles underpinning the
Planning Bill.
Relevant extracts from the Standards document follow:
The National Standards for Community Engagement have been developed with the
involvement of over 500 people from communities and agencies throughout Scotland.
They are a practical tool to help improve the experience of all participants involved in
community engagement to achieve the highest quality of process and results. The
standards can be used in both formal and informal community engagement. During the
development of the standards for more formal settings such as community planning
partnerships, community engagement was defined as:
Developing and sustaining a working relationship between one or more public body and
one or more community group, to help them both to understand and act on the needs or
issues that the community experiences.
These formal arrangements for community engagement are very important, however, it
should be noted that the standards are also applicable to less formal ways of engaging
people and can be used to enable large numbers to participate.
In testing the standards a number of useful learning points were identified. These included:
x
seeking agreement to use the standards from all those involved in the process;
x
nominating a key person to lead on the use of the standards; and
x
prioritising the standards to reflect the purpose of the engagement and
experience of community partners and agencies.
The standards are based on following principles:
x
Fairness, equality and inclusion must underpin all aspects of community
engagement, and should be reflected in both community engagement policies
and the way that everyone involved participates.
x
Community engagement should have clear and agreed purposes, and methods
that achieve these purposes.
x
Improving the quality of community engagement requires commitment to learning
from experience.
x
Skill must be exercised in order to build communities, to ensure practise of
equalities principles, to share ownership of the agenda, and to enable all
viewpoints to be reflected.
x
As all parties to community engagement possess knowledge based on study,
experience, observation and reflection, effective engagement processes will
share and use that knowledge.
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x
x

All participants should be given the opportunity to build on their knowledge and
skills.
Accurate, timely information is crucial for effective engagement.

In summary, these principles highlight the importance of equality and recognising the
diversity of people and communities; a clear sense of purpose; effective methods for
achieving change; building on the skills and knowledge of all those involved; commitment
to learning for continuous improvement.
The National Standards for Community Engagement
1. INVOLVEMENT: we will identify and involve the people and organisations who
have an interest in the focus of the engagement
2. SUPPORT: we will identify and overcome any barriers to involvement
3. PLANNING: we will gather evidence of the needs and available resources
and use this evidence to agree the purpose, scope and timescale of the engagement and
the actions to be taken
4. METHODS: we will agree and use methods of engagement that are fit for purpose
5. WORKING TOGETHER: We will agree and use clear procedures that enable the
participants to work with one another effectively and efficiently
6. SHARING INFORMATION: we will ensure that necessary information is communicated
between the participants
7. WORKING WITH OTHERS: we will work effectively with others with an interest in
the engagement
8. IMPROVEMENT: we will develop actively the skills, knowledge and confidence of all the
participants
9. FEEDBACK: we will feed back the results of the engagement to the wider community
and agencies affected
10. MONITORING AND EVALUATION: we will monitor and evaluate whether the
engagement achieves its purposes and meets the national standards for community
engagement
SCOTTISH MEDIATION NETWORK
Introduction
The Planning and Environmental Initiative Group of the Scottish Mediation Network (SMN)
welcomes the opportunity to prepare written evidence to the Communities Committee and
to present oral evidence on 8 March 2006. We support the proposed use of collaborative
processes – public participation, negotiation and mediation – at various stages of the
planning process. Consensual dispute resolution, if practised rigorously, can address
issues of delay, poor communication and perceived bias.
Our comments in this response focus on opportunities to improve engagement with the
planning system and satisfaction with its outcomes.
Mediation and Consensus Building
The Guidelines on the Practice of Mediation of the Scottish Mediation Network define
mediation as: “a process in which disputing parties seek to resolve their differences with
the assistance of a trained mediator acting as an impartial third party. Mediation is
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voluntary and aims to offer the disputing parties the opportunity to be fully heard, to hear
each other’s perspectives and to decide how to resolve their dispute themselves.”
Where there is a prospect of dispute arising, the techniques employed by mediators can
be used to search for areas of agreement: “Consensus building is a process in which a
neutral person brings stakeholder groups and individuals together at an early stage and
facilitates their efforts to solve common problems or address a complex issue in a way that
best meets the participants' needs.”
Consensus building processes are based on negotiations designed to remove
misunderstanding, clarify interests and establish common ground between participants,
which in turn leads to more relaxed non-adversarial approaches. The process provides
participants with the opportunity to treat others and to be treated with respect, and to retain
control over the outcome. Consensus depends on trust gained through openness in
sharing information, a balanced agenda and representation, early participation and having
6
a genuine influence over decision making .
Mediation follows consensus building principles and is well established in resolving interpersonal disputes, over family, neighbourhood and commercial matters when the benefits
are generally seen to be
x Better outcomes
x Improved relationships
x Savings in time and cost
Indeed in other contexts, the SE is encouraging the wider application of mediation: “The
Executive believes that mediation can contribute to the effective and efficient
administration of justice in the civil courts. That is why we strongly support its use and are
keen to encourage it where feasible and appropriate. The Executive already provides
support and funding for a range of mediation and advice services. We are actively
7
considering what further action might be taken to encourage greater use.”
Mediation is neither a panacea nor does it replace statutory decision-making procedures.
In planning, all decisions are ultimately the responsibility of planning authorities. Mediation
and consensus building, facilitated by an impartial mediator, prepares the ground for the
authorities’ adjudication role by offering a process which usually results in all interested
parties finding a solution which they can live with.
The key elements of mediation are that it is:
x Independent
x Impartial
x Confidential and
x Non-judgemental
Opportunities for Mediation in a Modernised Planning System
Some commentators favour a statutory requirement for mediation in planning, similar to
the provision in the Education (Additional Support for Learning) (Scotland) Act 2004 asp 4
Section 15. However, planning issues are infinitely varied and can interest a very large
number of stakeholders and must be determined by democratically-answerable authorities.
It is felt on balance that the requirement to mediate should remain voluntary and need not
appear on the face of the Bill. Provided that legislation does not actively hinder the use of
mediation, administrative actions can achieve all that is necessary to establish the
technique as a powerful and sensitive option, particularly useful in re-establishing trust and
communication in difficult circumstances.

6
7

Sidaway R (2005) Resolving Environmental Disputes, Earthscan, 63
Justice Minister Cathy Jamieson 5 February 2004
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We suggest that collaborative processes including the options of mediation are outlined in
full in guidance to local authorities and other users of the system. Also, we propose that
Performance Indicators be amended to allow a suspension of procedural time limits to
allow mediation to take place, if all the parties agree to such a suspension.
There is potential for the beneficial application of consensus building and mediation at all
stages of the planning process where issues fall to be resolved. So far as the
development plan is concerned, consensus building will be most appropriate where views
tend to be polarised as part of a long-term debate but the number of stakeholders is
manageable. Mediation is more appropriate for immediate, relatively self-contained issues.
The main intervention points appear to be:
National Planning Framework
x Consensus building techniques can be employed by Scottish Ministers in
consultations when preparing the framework, as required by new Section
3A(8).
Strategic and Local Development Plans
x Groups of planning authorities may experience difficulty in reaching
agreement on the arrangements for, or contents of, strategic development
plans. Mediation offers one possible means of reaching agreement
without the necessity for adjudication by the Scottish Ministers (new
Sections 5 and 11).
x Consensus building can be usefully employed as part of the public debate
during the preparation of a development plan (new Sections 10 and 17).
x Mediation can be used to resolve issues prior to the examination of a
proposed local plan (new Section 19), and may exceptionally be possible
in relation to some strategic development plan issues (new Section 12),
prior to the examination plans for final resolution through the inquiry
process.
x Consensus building can assist in the monitoring of development plans, as
a means of keeping them under review (new Sections 4(1)(b) and
16(1)(b).
Supplementary Guidance
x As with strategic and local development plans, consensus building and
mediation can help prepare supplementary guidance (new Section 22).
It is regrettable that there is no provision in the Bill for the alteration of development plans
in response issues that might arise midway between periodic reviews, whether as a
consequence of the preparation of a new higher-tier plan, a local development issue or in
response to monitoring of a plan’s effectiveness. There is every possibility that the
requirement of new Sections 10(8) and 16(1) to prepare fresh development plans every 4
or 5 years will inhibit continuing dialogue with result that development management issues
will divert attention from policies contained in the development plan.
Recent research conducted for Office of the Deputy Prime Minister and the Planning
Inspectorate has indicated that mediation can be of considerable benefit in development
8
control, especially at the householder scale . In the context of the Planning Bill, the main
development management intervention points appear to be:
x Pre-application consultations (new Section 35A) are an opportunity for
development to engage the community through consensus building.
x Consensus building or mediation (if parties are in dispute) may assist in
concluding planning obligations and good neighbour agreements (new Sections
75 to 75F).
x Enforcement proceedings (Part VI of the 1997 Act as proposed to be modified)
can often benefit from mediation, as communication between parties has often
broken down in such circumstances.

8 Michael Welbank and others (2002) Further Research into Mediation in the Planning
System ODPM
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x

Consensus building might assist a local community to put together a business
improvement district (BID) proposal (Part 9 of the Bill).
Conclusions
Consensus building and mediation have the potential to resolve a significant number of
local plan and development management issues where normal communication fails to
work. If successful, there are considerable savings to be gained from avoiding more formal
inquiry proceedings; but much more importantly, the experience of resolving difficult issues
through mediated negotiations will directly address the need to improve the culture of the
planning system and its negative associations in some eyes.
The local plan is the appropriate vehicle for the planning authority to guide land use
change that best meets the needs of the community. There is the potential for real
improvement if the authority develops its strategy in partnership so that the approach to
preparing the development plan seeks community affirmation - rather than relying on the
option of objection and adjudication as the means of resolving disputes.
Consensus building is appropriate during all the formative stages of a local plan. Mediation
is likely to be more useful once proposals have crystallised, and before objections are
finally resolved. Importantly, agreements between the parties need not be restricted to
planning matters.
Given Ministers’ commitment to greater community engagement in planning, there is much
to be learned on how this can be best put into practice. At the invitation of the Scottish
Executive, the Initiative Group submitted a detailed proposal for pilot mediation project in
June 2005. We are pleased that the commitment in the White Paper “Modernising the
Planning System” to a pilot project remains firm and the interest shown by the
Communities Committee in this proposal during a pre-legislative evidence session with
RTPI on Friday 25 November 2005. We look forward to contributing to this scheme.
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09:39
On resuming—

Planning etc (Scotland) Bill:
Stage 1
The Convener: Under item 3 on the agenda,
the committee will hear evidence from the
Convention of Scottish Local Authorities on the
Planning etc (Scotland) Bill. I welcome the panel,
which comprises Councillor Trevor Davies from
the City of Edinburgh Council, Councillor Gordon
MacDonald from East Dunbartonshire Council,
Councillor Eddie Phillips from East Renfrewshire
Council, Councillor Willie Dunn from West Lothian
Council, who is COSLA’s spokesperson on
economic development and planning, and Richard
Hartland, who is West Lothian Council’s
development and building control manager. Thank
you for joining us this morning.
I will start our questioning. Do you believe that
the Scottish Executive consulted effectively on the
bill?
Councillor Willie Dunn (West Lothian
Council): Yes. I think that we all agree that there
has been a lot of consultation, with individual
councils and with COSLA as a whole. Certainly,
we had a number of meetings with officials, the
Minister for Communities and the Deputy Minister
for Communities. Any information that we
requested or required from the Executive was
given to us. From COSLA’s point of view, the
consultation was very successful on this occasion.
The Convener: The committee has heard
considerable evidence on the need for culture
change if the bill is to be successful. Do you
believe that local authority staff and elected
members are up to playing their part in that culture
change?
Councillor Dunn: Yes, we are. Certainly, there
is a change in local government culture; it has
been going on now for a number of years. We
welcome many of the provisions in the bill and
embrace the need for the culture change that will
drive forward our planning system. We will have to
work in partnership with the private sector,
including developers, to ensure that that change is
a whole culture change and not one that happens
only in local government. Perhaps some of my
colleagues want to chip in on the subject.
Councillor Trevor Davies (City of Edinburgh
Council): We would like culture change in the
Scottish Executive too; that would be immensely
helpful. In Edinburgh, we find that the slowness in
the system often comes from the Scottish
Executive inquiry reporters unit. There needs to be
a substantial shift in behaviour in that regard.
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One of the important things that the Scottish
Executive could do, working with councils, is to
help with skills—training and that kind of area. I
am sure that we would all sign up for education,
not regulation.
Councillor Dunn: I echo that. There needs to
be a culture change across all Executive
departments. We have huge problems in respect
of structure plans and local plans. For example,
the structure plan for West Lothian was passed by
the council and then agreed by the Executive. Part
of the plan involves a ramp off the M9. Another
part of the Executive—with responsibility for
roads—is objecting to that. There has been no
cross-chat between departments in the process.
We are left in the position where a structure plan
that was passed by the Executive is being held up
because of an objection to a local plan by another
part of the Executive. The culture change that
needs to be made is not only in local government;
we all have to work together and discuss the
issues. We need to ensure that government at all
levels is better joined up and that we also join in
with the private sector.
The Convener: Practically every panel of
witnesses has touched on culture change.
Although people may not always say that they are
the ones who have to be part of that culture
change, they say that everybody else should be. It
has become apparent to all members of the
committee that everyone needs to sign up to
culture change.
I turn to transparency. It has been suggested
that elected members are not as knowledgeable
about what is being proposed as they should be,
although that is not my experience of my local
council. As representatives of local government,
how do you respond to that charge?
Councillor Dunn: That we are not aware of the
changes that the bill will make?
The Convener: Yes.
Councillor Dunn: At my authority, the
councillors who sit on the planning committee are
given training and kept up to date with changes in
policy. We also go on site visits and talk constantly
with officers. When a change such as this comes
through, it comes through the council before going
to a parent committee—all councillors are aware
of it. West Lothian Council had a day session on
the bill for all councillors, not only the planning
committee, at which our planners explained the
changes and how the bill would affect the planning
system.
It is equally important that all councillors are
informed, whether or not they are members of the
planning committee. Councillors are often asked to
represent people at planning committee meetings,
or to advise on a planning issue. Our planning
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department regularly holds information sessions
for elected members. Of course, elected members
also seek guidance from officers, as and when
issues come forward, and we all get copies of bills
and circulars as they are issued. That is how our
authority does it and I am sure that my colleagues
from other authorities do the same. COSLA has
also sent circulars to elected members in local
authorities to make them aware of changes to the
planning system and, indeed, to inform them of the
system itself.
The point is that, when an elected member
assumes office, they should be given a proper
induction not just into the planning system, but into
the different areas of local government to ensure
that they are equipped to make decisions.
Moreover, if they do not feel equipped in that
respect, they should have a route for seeking
further advice from officers.
09:45
The Convener: Concerns have been expressed
about the fact that much of the detail of the bill’s
provisions will be left to secondary legislation.
What is COSLA’s view on that?
Councillor Dunn: COSLA has agreed that the
detail will come in secondary legislation. After all,
that is the nature of such bills. We are content with
the level of information that we have received on
this part of the bill. We are concerned about
certain upcoming matters but, as they always say,
the devil will be in the detail. We realise that there
will be a second stage to the process and that
more detail will be forthcoming.
As I have said, given the bill’s structure and how
it has been introduced, we are reasonably
comfortable with the level of information that we
have received up to now. We do not have every bit
of detail, but we would not expect to at this point.
That will come through the secondary legislation.
Euan Robson (Roxburgh and Berwickshire)
(LD): Considering resources, delivery and
assessment, how long should the implementation
phase for the legislation be? Have you given any
evidence to the Executive on how long the
transition from one system to another might take?
Should that process take a longer or shorter time?
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year; however, I would like it to be over as quickly
as possible. That can happen only if everyone is
on board when the changes are introduced.
The issue of resources is important because
some of the bill’s provisions will require local
authorities to provide extra resources. Whether the
resources come from the developer or whether the
local authorities have to find the funding
themselves, more staff will be needed to deal with
the changes. We might find it difficult to recruit that
staff, which would hold up the whole process. As a
result, we must ensure that the bill’s provisions are
properly resourced and that investment is made to
allow us to recruit planners and so on and to get
staff on board as quickly as possible.
That said, it will take a long time for developers
and members of the public who are submitting
applications to accept this culture change and the
fact that a different system has been introduced.
Councillor Davies: I should point out that we
are already beginning to deal with these matters.
For example, my local authority has started work
on pre-application consultation for major
developments.
That
approach
is
paying
substantial dividends; for one thing, the quality of
applications has improved.
Money is one thing, but the problem is that we
might not have people who are skilled in this work,
and it will take a long time to improve those skills
and to increase the number of skilled planners in
the system. The Scottish Executive has made no
firm proposals on that matter. We can get money
but, unless the number of skilled people increases,
we will simply have to move vacancies around the
system.
Euan Robson: In that case, we should talk
about resources. In your submission, you say that
at the moment the performance of planning
authorities varies. Have you carried out any global
assessment of the scale of the need for
resources? Have you been able to tell the
Executive how much money will be required?
Councillor Dunn: I will ask Richard Hartland to
answer that technical question.

Councillor Dunn: The politician in me would
want everything to change tomorrow. That said, I
realise that, with such a major change, there must
be a transition period—although the quicker it is,
the better.

Richard Hartland (West Lothian Council):
That question will be difficult to answer until we
see the secondary legislation and find out exactly
how much will be required to make everything fit.
However, one vital point that my councillors have
been discussing is that we are not starting from a
level playing field as far as resources are
concerned.

On resources and, indeed, the whole cost to
democracy, we have to ensure that when the
system is introduced it is fully funded. As a result,
there will have to be a transition period. I cannot
say whether it will last two weeks, six months or a

Planning authorities tend to be under-resourced
but we are going into a new system. We have to
build from what is almost a resource deficit. We
must be careful about that. It is a resource deficit
in terms of bodies on seats and, I would suspect, a
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resource deficit in terms of skills. We must
address the fact that we are finding it difficult to
recruit. We can talk about resource in terms of
cash and in terms of bodies, but we must
remember also to talk about resource in terms of
skills.
Euan Robson: Is what is outlined in the
financial memorandum sufficient? As there will be
some streamlining in the system and as some
processes will no longer be there, will there be an
opportunity to save some staff time and resource?
Councillor Dunn: Yes. One of the issues here
is e-planning and online applications. We already
do that in West Lothian so there are no savings to
be made for us, but in some authorities there are
potential savings. That has to come with
investment though. To make it work, equipment
must be upgraded and there must be information
technology back-up and so on. We were in a
fortunate position in that we had an okay IT set-up,
which pushed us forward when it came to putting
applications on the web and so on. That has been
successful, but no more resources are going into
the planning department now than were
previously; recruitment difficulties mean that we
still do not have the bodies to do the work.
Councillor
Gordon
MacDonald
(East
Dunbartonshire Council): The other thing to
remember is that although there will be some
streamlining, additional burdens will also be
placed on planning authorities.
Euan Robson: You commented on the
implications
of
strategic
environmental
assessment. What are the resource implications?
SEA is one of the additional burdens that
councillor MacDonald referred to.
Councillor Dunn: The implications are
significant because SEA affects everything that we
do as a local authority.
Richard Hartland: We have already had an
indication of its impact. We must accept that there
never seems to be a good time to do a local plan.
Something always seems to inhibit its progress.
Some authorities are well down the line in bringing
on the latest local plan—that is certainly the case
in West Lothian—but we had to apply for
exemption from SEA regulations because they
would have unacceptably delayed the local plan.
We are trying to regain public confidence in the
planning system and we would have lost it if that
delay had occurred. Luckily, we got the exemption.
SEA is a substantial piece of work that local
authorities must have regard to in relation to landuse policy. I think that the implications of SEA will
be significant.
Councillor Dunn: What is also significant is the
time that it will take to deliver things. Richard
Hartland is correct. West Lothian Council got an
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exemption because our local plan was that far
down the line, although I hasten to add that that
does not mean that we totally ignored some of the
issues. SEA will mean that the local plan process
could be slowed down, but we want to speed up
the planning process and make it friendlier for the
public. Although SEA could slow down the
planning process, it does have an important part to
play.
Councillor Davies: The City of Edinburgh
Council had estimated about a year’s delay, based
on current resources, because of the SEA
requirements.
Euan Robson: That is helpful.
We have heard evidence on the planning fee
structure and it is suggested that although fees
could rise, that would be acceptable to developers
if the system became faster and more coherent.
Does COSLA have any views on the type of fee
structure we should have? Clearly, that will be a
contributing factor to the resource issue.
Councillor Dunn: COSLA would like to see
fees rise significantly to fund the process.
Developers would too, if we deliver a quicker and
more efficient planning system. A structure in
which more is paid by bigger developers and for
bigger developments in return for a quicker
response time is one that we should consider. The
old socialist in me is saying, “Well, is that rich
people paying for a better service?” I do not think
that it is. I think that what we are doing here is
using the system to cross-subsidise some of the
other parts of the planning system.
That will mean that the big strategic
developments in all our areas will be delivered
more quickly and effectively, which will drive
forward our economy. A fee structure that is aimed
at charging more at the top end for a faster and
better quality service will help subsidise the
system and will give us what we want, which is a
good planning system that is robust, fair and open
and delivers quickly in terms of driving forward the
Scottish economy.
Councillor Davies: Last year, I asked for some
work to be done which calculated that fees
contributed 27 per cent of the total cost of
Edinburgh’s planning service.
Euan Robson: Has COSLA done any
calculations around those figures? Could a major
increase in fees make a much bigger contribution
to overall planning costs?
Councillor Dunn: I am not aware of any
collective work being done on that, but we could
co-ordinate some calculations and submit that
information to the committee.
Euan Robson: That would be helpful.
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Councillor Davies: The minister has a working
party that some of our staff are on. Perhaps Mr
Hartland can help to work out some of the details
of the financial arrangements.
Richard Hartland: A number of authorities are
doing some research. You have asked similar
questions of professionals in previous committee
meetings. That information is being formulated
and will be presented to you.
Euan Robson: In summary, you think that the
bill will provide a step change, increase
performance and result in a better and more
transparent system, but you have concerns about
resources and the human capital that is available.
You mentioned, in passing, the Scottish
Executive’s performance and the question of
delays in the reporters unit in particular. Is that the
sole area of difficulty or are there other areas in
which the Scottish Executive should improve its
performance?
Councillor Davies: Two things concern us. One
is the delay with regard to reporters. In Edinburgh,
there is a site in Morrison Street by Haymarket
station. We refused an application for that site, but
approved it when it was resubmitted with changes.
It was called in by ministers and it was 15 months
before we got a decision back. That is way in
excess of any delay that would ever occur in any
local authority.
The second issue that concerns us is the lack of
joined-upness. For instance, there is a disjunction
between planning and transport in the Scottish
Executive. That causes us a lot of difficulty around
section 75 payments and other matters. In West
Lothian, a situation is giving rise to difficulty in that
regard.
Euan Robson: You have a difficulty with the
speed of the process and with the coherence of
communication between departments.
Councillor Dunn: Yes. There is also an issue
about the need for other partners with whom we
work, such as the Scottish Environment Protection
Agency, to be more geared towards a quicker
system. If we want to get the system to work, we
have to make sure that everyone is more
responsive. We talk about delays in the planning
system but, a lot of the time, it is not local
authorities that are causing the delays but some of
the people we have to consult.
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others. That does not necessarily mean that one
area has a much better planning department; it
might be that, in the area in which the
performance is not as good, some of the partners
or processes are slowed down by external people.
If the system takes a fair and balanced view of
the internal workings of the local government
organisation and its part in the planning process,
that is fair enough; we all have to be assessed and
we all have to have the ability to improve. We
need to benchmark ourselves against each other.
That happens at the moment. Local authorities
compare the time that it takes them to turn around
an application with the time that it takes other local
authorities to do so. However, there are many
hidden aspects that are outwith the control of local
authorities that can slow down performance.
10:00
Euan Robson: So you would say that
benchmarking is important to ensure that there is
no slow ship in the convoy, if I can put it that way,
and that everyone is contributing to the overall
objectives and ethos.
Councillor Dunn: Obviously, we want there to
be no slow ships, so that we all move at the same
pace. In the real world, that will not happen, but
we want to ensure that the lead ship is not too far
away from the one at the back. We want the
delivery functions of local government to be
consistent throughout Scotland.
Patrick Harvie (Glasgow) (Green): I have
some questions about public involvement and
rights of appeal. You mentioned on a number of
occasions in your submission that COSLA’s
position is that it does not support wider rights of
appeal. We have heard evidence in favour of
wider rights of appeal. Many people who take part
in consultations and what have you and who end
up opposing planning applications feel that it is
unfair that if the application is refused, the
applicant gets another crack at the whip, but if it is
approved, objectors do not. It is not just that they
want to be heard—they also feel that there is
unfairness in how decisions are made. Does
COSLA recognise that sense of unfairness? How
can it be overcome?

Euan Robson: What are your views on the
proposed introduction of a mandatory system of
auditing
planning
authority
performance?
Witnesses have said that that is a useful and
helpful step. Is COSLA happy with that proposal?

Councillor Dunn: I understand people’s
frustrations when they see the current planning
system in motion. COSLA’s view is that the bill will
make the planning system far more robust and will
include public consultation at every step of the
way. Therefore, individuals will not feel
disenfranchised at the end of the planning
application process.

Councillor Dunn: Yes, the proposal is useful,
as long as the system is fair and balanced. In
some areas, performance will be better than in

When we at West Lothian Council were
developing our structure plan, we had a number of
public meetings about the plan at which we made
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presentations on new developments. Members of
the public came and saw exactly what developers
were proposing. That also happened in workshops
on the structure plan, which came to my
committee three times to be amended and
approved. The public offered input to the plan,
which was then agreed by the Executive.
We followed the same process for the local plan.
We ran workshops with community councils and
members of the public and we held developer
presentations
to
show
what
the
big
developments—2,500 and 3,500 houses—and the
other developments would be like. We went out to
public consultation on the plan which, again, came
to my committee two or three times. The public
were involved and the plan then went back out
again—
Patrick Harvie: May I interrupt for a second? No
one is saying that consultation is bad—many
people are open to it. What I am asking about is
the decision-making process. Is there anything in
the bill that will give people the sense not just that
they will have more chances to be consulted and
to give their views, but that the decision-making
process will be fairer than it is?
Councillor Dunn: That will depend on how the
current system is dealt with locally. West Lothian
Council’s planning committee meetings are held in
public—people can come along and speak to the
committee, put their case and be involved in the
process. In an open and accountable manner, the
planning committee—
Patrick Harvie: The crucial thing that creates
the sense of unfairness is that members of the
public can make their case only once whereas
developers can do it twice.
Councillor Dunn: I think that that will remain
the case. Nothing in the bill will change that, but
we have to make the system robust enough so
that people feel included at every stage of the
process.
At the end of the day, somebody somewhere
has to make a decision on a planning application.
Such decisions are made by democratically
elected members on planning committees and if
those elected members do something very wrong,
the third-party right of appeal against them is at
the ballot box. If elected members make decisions
about planning issues but do not listen to the
public, democratic accountability applies to them
but not to the developer.
Patrick Harvie: I ask for the convener’s
guidance. I was going to ask a supplementary
question—under the development planning
section—about
democratic
accountability.
However, as it has been raised now, I hope that
we have time to pursue it.
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The Convener: Yes.
Patrick Harvie: On several occasions—I am
sure that other members will have heard the
same—I have been asked about the role of
democratically elected local councillors in the
planning system. Are they there to represent the
views of the people who elect them or are they
there as neutral arbiters? For example, if a
particularly contentious issue arises in a ward, can
councillors affect the outcome by changing how
they vote? If the councillor for that ward is on the
planning committee, he or she is not able to
express a view on the application prior to taking
part in making the decision. On the other hand, if
the councillor is not on the planning committee, he
or she will not take part in making the decision.
Where is democratic accountability in that
process? How might the role of democratically
elected councillors change with the introduction of
multimember wards? Is inter-party co-operation
likely or possible in some parts of the country?
Councillor Dunn: On the last question, you
never know—the introduction of multimember
wards might have the opposite effect.
The answer that I will give to the first question
may sound like a politician’s fudge, but it reflects a
view that I believe. The answer is that elected
members must both work within the planning
guidelines and take on board the views of people
who will be affected by planning decisions.
Patrick Harvie: What if the decision is about an
issue in another councillor’s ward?
Councillor Dunn: Local authorities have
collective responsibility for their areas. Sometimes
councillors make decisions on planning issues that
will affect their wards, and on occasion councillors
are on the wrong end of planning decisions in their
areas. We, as elected members, must try to strike
the balance.
I offer as an example a decision on the siting of
a new prison in West Lothian. The decision has
not been easy. If you ask people in any area of
Scotland whether they want a new prison they
will—perhaps with the exception of Peterhead—
say that they do not. In West Lothian, we had first
to sell the land to the Executive. Of course, we did
that properly. We then faced a planning
application. A number of people on the periphery
of the site were against the application. Elected
members had to make difficult decisions because
the proposed prison was strategically important for
Scotland, its construction would drive our
economy forward and it met the planning criteria.
However, we had to take on board the concerns of
local people. That decision was in favour of the
development, but in other cases the views of local
people have won out: people often make sound
arguments. Richard Hartland, our planning
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director, has been overturned regularly in the
planning committee by local members, who have
based their decisions on representations by the
public, who have made good and sustainable
cases.

either independent arbiters or representatives of
the people who voted for us. In fact we represent
the best interests of the whole of Edinburgh, which
is different from representing only the people who
voted for us.

Our role is to listen to the views that are
expressed and to make a balanced judgment. The
professionals will take a professional view on a
planning application, but elected members will—I
am sorry, Richard—take a more human view on a
planning application. It is not easy to sit on a
planning committee.

As members know, I am convener of
Edinburgh’s planning committee. A lot of building
is going on in my ward, but many of my
constituents are now used to the role that I have to
play. I ask them, “Which would you rather have—a
representative who is convener of the planning
committee, who cannot campaign but can listen
and help to make decisions, or a representative
who can only campaign?” They would rather have
the convener of the planning committee, thank you
very much.

Patrick Harvie: Is not there a problem in
respect of councillors’ being unable to take part in
a planning committee’s decision-making process if
they have expressed a prior view? Does not
democratic accountability come when people have
the right to ask candidates what they think about
contentious issues that might arise and how they
intend to vote?
Councillor MacDonald: In East Dunbartonshire
the other week, a councillor had to declare an
interest because of views that he had previously
expressed on a planning application. However, he
did not have to express his views: to do so was his
choice. He chose to express his views in advance
of the planning board meeting. We have an allmember planning board. As a result of expressing
his views, he disenfranchised himself in relation to
the decision.
Members of planning boards or planning
committees must exercise responsibility. We know
that we sit in quasi-judicial form. We are not there
purely as elected representatives of our
constituents, although each of us must bear that
dimension in mind, especially—as Willie Dunn
said—if we want to get re-elected.
Councillor Eddie Phillips (East Renfrewshire
Council): There is clearly a dichotomy in respect
of councillors’ responsibilities and the standards
that they are expected to perform up to, given the
conflict of interests that arises for a councillor who
is an elected member of a planning committee but
who may have to declare an interest and may not
be able to participate in certain discussions. That
needs to be addressed, because it can distort the
system.
I know of a case in which the councillor for a
ward in which there was a local campaign on a
planning issue was, because he was not able to
register his view in public, branded as being
against the position of the campaigners. As a
result, he lost his seat to someone who was
unable to participate in the planning issue for the
same reason.
Councillor Davies: I am not sure whether the
way in which Mr Harvie phrased his question can
lead to a useful answer. He suggested that we are

One of the first things that happened when I was
elected and became convener of the planning
committee was that a huge development was
proposed for my ward. It was recommended for
approval by officials, but the committee turned it
down. We went through an appeal and won. The
locals really felt that we were on their side. I do not
have a problem with the situation. I represent the
people of my city in the judgments that we make—
not just the people who are objecting, but
everybody. That is our role.
The committee might disagree with me about
the effect of multimember wards on the process: I
think they will be a disaster. Under the new
system, there will be four councillors on my ward. I
might still be both a councillor and convener of the
planning committee. If councillors from other
parties campaign on particular issues for purely
political reasons, it will be difficult to make
judgments within that context.
Councillor Dunn: To be fair, politics are usually
kept out of planning committees. Only once or
twice in my time in West Lothian have people
voted along party lines. Sometimes, one ends up
voting with the strangest people because one has
a particular view on a particular subject. That is
healthy. People understand their responsibilities
and there are no group whips.
Patrick Harvie: I am sure that many members
of the Scottish Parliament can identify with that
experience. [Laughter.] I hope that the message
for the public is not, “Buy a house in the ward of
the convener of the planning committee.”
Councillor Dunn: There would not be any
houses built. There would be only green fields.
Patrick Harvie: On the widening of rights of
appeal, your submission states:
“COSLA’s member authorities have expressed different
views on this issue, but the majority have opposed the
proposal.”
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How broad is the range of views and how big is
the majority?
Councillor Dunn: Four authorities support
some form of third-party right of appeal, although
not a blanket right.
Patrick Harvie: Are the rest of the authorities
closed to the idea?
Councillor Dunn: I would not say that they are
closed to the idea, but they believe that, because
the bill will create a robust planning system, there
is less need for a third-party right of appeal.
Patrick Harvie: I would like to move on to the
national planning framework.
The Convener: Before you move on, Mary
Scanlon has a brief supplementary question.
Mary Scanlon (Highlands and Islands) (Con):
I think that I probably belong to the “strangest
people” category, in Willie Dunn’s eyes.
The committee has heard from many community
councils and local representatives, who often say
that the culture of their planning departments will
never change, that the system is very adversarial
and that there is nothing in the bill that will give
them the right of appeal that they need. How
would you reply to that?
Councillor Dunn: I would not hear that
comment from people in West Lothian.
Mary Scanlon: I realise that your council is
absolutely perfect—
Councillor Dunn: I would not say that we are
perfect, just quite good.
Mary Scanlon: What about the other authorities
in Scotland?
10:15
Councillor Dunn: To an extent, people feel
disenfranchised in relation to planning and do not
particularly understand it. West Lothian Council
will soon consult community councils on the
planning process. A report on that has come to our
enterprise and development committee, which I
convene. Our aim is to consult community councils
more regularly and to brief them more regularly on
their role in the planning process. With enactment
of the bill, it will become important for all
authorities to do that, so that community councils
are aware of the important role that they play in
the planning process. We operate the delegatedauthority procedure in West Lothian, but one of the
triggers for an application to come to the
committee is an objection from a community
council. We try to empower and involve
community councils. We encourage them to be
involved at all stages of the development plan
process.
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For example, the local plan for the East Calder
area in West Lothian includes proposals to build
2,500 houses, but there has been no objection
from a community council. In the plan for the
Winchburgh area, there are proposals to build
3,500 houses, but there has been no objection
from the community council. There are proposals
to build 2,000 houses in West Calder, but there
has been no objection from the community
council. Concerns have been expressed about the
shape of the houses and about schools and
infrastructure, but the community councils do not
object to the developments; we have talked with
them about the matter for the past four or five
years and have ensured that they have been
involved at every stage of the process. The bill will
encourage use of such a system in other parts of
Scotland. Local development plans could be
incredibly important for the future of every area,
but the way to achieve that is to ensure that there
is buy-in from communities.
Mary Scanlon: Are you confident that the
culture and best practice in West Lothian will
spread throughout Scotland? The aim is to bring
back a bit of trust and confidence and to allow
community councils to feel that they have a voice
and are being listened to. Local authorities may
not agree with community councils in every case,
but they must feel that their thoughts have been
taken on board. Are you confident that the bill will
change the present situation?
Councillor Dunn: Yes—I believe that it will.
Different models will be needed in different areas,
depending on the type of issues that arise. The bill
strives to engage the public more in the process
and to make people feel that they have a real part
to play, not just at the meeting during which
applications are considered, but well in advance of
applications’ being made. The aim is to give
people the ability to shape their communities for
the next 10, 15 or 20 years.
Councillor MacDonald: The key is to involve
community councils in drawing up development
plans. Although four councils, including mine,
dissented from the majority view in COSLA on the
issue, there is consensus that a general third-party
right of appeal would be a bit of a disaster for local
government, given the resource implications. The
committee and the Executive must consider what
extra resources a general third-party right of
appeal would involve. In an area such as East
Dunbartonshire, where we have a very articulate
community, many third-party appeals would be
made to the Executive just because people did not
like decisions. That must be borne in mind.
Councillor Phillips: It must be appreciated that
community councils have some expertise in
planning matters, but there remains a huge need
to train community councillors in the planning
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system. An understandable lack of knowledge
exists on the issue, which must be addressed if we
are to have—let us say—a discussion among
equals.
Patrick Harvie: In general, what are COSLA’s
members’ views on the impact of the national
planning framework? Will it provide a national
overview of development in Scotland?
Councillor Dunn: We welcomed the suggestion
for a national planning framework when it was
made in 2004—it is a good idea. It is probably too
strong to say that we have a concern, but the
framework must constantly be kept up to date and
relevant to particular areas. I will use an example
from my area. The development and economic
plans in West Lothian had been running along
nicely, but I woke up one morning last April to find
that 3,500 jobs had gone at Motorola and five
months later I found that 900 jobs were going at
NEC. We had to radically change the focus of our
actions. The national planning framework is
welcome, but it has to be relevant and it has to be
flexible enough to cope when a change of
emphasis is required in an area.
Councillor Davies: The framework will have to
be aligned with the investment plans of the various
infrastructure agencies, such as the transport and
water agencies—or rather, their investment plans
will have to be aligned with the framework. If there
is a mismatch, the framework will be useless.
However, we welcome the framework; it will bring
a great deal of clarity. It is absolutely right that
decisions should be taken here in Parliament by
ministers at national democratic level. I do not
think that any of us have any difficulty with that.
Patrick Harvie: A suggestion that has come up
during our discussions on the NPF—one on which
there is greater agreement than I expected—is
that, just as local authorities have a duty to
consider sustainable development in their
development plans, ministers should have such a
duty in relation to the NPF. Do you agree?
Councillor Davies: Yes.
Councillor Dunn: Yes.
Richard Hartland: Yes.
Councillor MacDonald: Yes.
Councillor Phillips: Yes.
Patrick Harvie: Marvellous! That was easy.
I want to ask now about the process for
developing and approving the NPF. In your written
submission, you do not express a view on whether
the 40-day period is too long or too short.
However, I would like to take you through the
steps of the process. The Executive develops a
draft to be consulted on; various people express
their views; a final draft is presented to Parliament;
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Parliament has some kind of scrutiny process—
perhaps a committee process, or we might
commission some outside public involvement; and
then the full Parliament votes. Ministers have to
take Parliament’s views into account, but it will not
be Parliament that signs the framework off, but
ministers. Will that process lead to acceptance of
the framework and to a sense that it is something
for the whole of Scotland, rather than something
that will be imposed on Scotland by ministers? Are
you comfortable with the process?
Councillor Davies: It will depend on how the
process is used, will it not? It will depend on the
expertise that parliamentarians bring to their part
of the process, and it will depend on whether,
during the consultation period, ministers engage
properly with local authorities, agencies, voluntary
organisations and all the others with whom they
will have to engage. If all that is done well, and if a
sense of ownership develops, the process will
work. Of course, the process could also be
skimmed through, in which case people would end
up being dissatisfied. That brings us back to our
old friend culture.
Councillor Dunn: Is there a third-party right of
appeal in the national Parliament?
Patrick Harvie: Do you feel that ministers’
having to pay heed to the views of Parliament is
sufficient, or should Parliament be responsible for
approving the framework?
Councillor Dunn: That is a question for
Parliament, surely, and not for me. Ministers
should pay heed to Parliament, and I am
comfortable with the process that has been
described. Ministers should also take an overview
because—let us face it—Parliament has been
known to play politics. Proposals may be used for
political reasons rather than for the greater good.
In that sense, Parliament can be just like a
planning committee. It is therefore correct that
ministers will have the final say, but they must take
on board the views of Parliament; that is as
important as a local authority taking on board the
views of the public.
I agree with Trevor Davies that the consultation
period must be robust. The views of Parliament
must be heard but so, too, must the views of local
authorities and members of the public. Those
views must then be fed in, through Parliament, to
ministers.
Patrick Harvie: I have one question about the
involvement of the public and one question about
the involvement of local authorities. I will ask about
the public first. In parts of the United Kingdom
where there is some kind of spatial strategy, the
process of involving the public is more formal than
a consultation. There can be an examination, or
some kind of forum, at which people can test their
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arguments. Would such a process be positive for
the national planning framework?
Councillor MacDonald: Would not that be
something that a parliamentary committee would
do?
Patrick Harvie: I am not sure that it would be
entirely the same as a parliamentary committee
inquiry. My mind is open on that, but—
Christine Grahame (South of Scotland)
(SNP): You are not supposed to be answering
questions.
Patrick Harvie: Do you agree that many people
would want to go through a formal process rather
than merely have opportunities to be consulted
less formally.
Councillor MacDonald: People may well wish
to have some sort of formal process. I would have
thought that that could be achieved through the
democratic mechanisms in Parliament. I do not
know that it would necessarily need to be a public
inquiry.
Councillor Dunn: There is democratic
accountability in local authorities’ making formal
responses to consultation. The local authority
should in my view, consult the public on their
views. That can be done in a number of ways, but
the authority as well as individuals should be able
to feed into the process, which would enable
democratic accountability in respect of a particular
area’s view on a particular policy or suggestion.
Councillor MacDonald: Ultimately, ministers
face re-election every four years, too, which
provides democratic accountability.
Patrick Harvie: I will leave that subject and ask
about the role of planning authorities in
contributing to development of the NPF. Will you
say something about local authorities’ experience
of the first national planning framework and their
ability to get involved in its development? Is work
on the next NPF already being done in local
authorities? Is the Executive on track in its work
with local authorities on the next one, given that it
is to be signed off in a couple of years?
Richard Hartland: The first national planning
framework was an infant document; an awful lot of
lessons have been learned from it. There was
little, if any, consultation on its development and
its imposition, as I would call it. The NPF should
not be imposed, but should be a partnership
document. The lessons that have been learned
must be shown in the development of the second
NPF in consultation with local authorities,
communities and the development industry.
Patrick Harvie: Is that happening?
Richard Hartland: It is happening as part of the
culture change. If authorities are advanced
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enough and conscious enough to embrace the bill,
they should not be waiting for it be enacted before
they respond but are putting things in motion now.
If there are good ideas, let us not wait to be told to
implement them; let us implement them.
Councillor Davies: The triumph of the first
national planning framework was that it existed.
We were all pleased to see it because it is the
right kind of instrument. It would perhaps be an
exaggeration to say that work is being done on the
next one, but conversations are beginning—I am
certainly hearing and taking part in them.
However, I imagine that attention in the Scottish
Executive has been on delivering the bill, after
which it will move on.
Patrick Harvie: Are you concerned that if the bill
is passed soon—as we expect it to be—there will
not be enough time to fulfil the aspiration of
introducing the next national planning framework
in 2008?
Councillor Davies: We will all be pushed so we
will all have to work hard. The NPF will be held up
by the difficulty of joining up planning with
transport in the Scottish Executive. The national
transport strategy is in a different document from
the national planning framework, which is foolish.
They need to be one and they need to be made
one through the same process of development,
but they are not. As far as I can make out, that is
to do with tribal warfare somewhere in the
Executive. The issue needs to be dealt with firmly
in the next national planning framework;
otherwise, the difference will become ingrained,
which would be to Scotland’s detriment.
10:30
Patrick Harvie: I am sure that we can put that to
the ministers when we have the chance. The
COSLA submission says that you think that the
NPF should be updated every three years. Can
you expand on that and say, first, whether that is
realistic and, secondly, why the NPF needs to be
updated every three years, which would be more
often than the local development plans?
Councillor Dunn: To go back to my opening
remark, for the sake of relevance, the NPF must
constantly change. There must be a permanent
revolution going on within the NPF, which must be
relevant to the economic and planning needs of a
particular area at a particular time. We will have to
resource that internally as well and be able to
respond to that timescale. Our view is that
updating the NPF every three years would make it
more relevant all the time and would shorten the
period in which it would be irrelevant to a local
area’s needs. It would be a push to keep it going
and keep it relevant, with local plans being
updated regularly as well. However, the issue for
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us is how relevant the NPF is and how it fits into
our five-year development plan cycle.
Scott Barrie (Dunfermline West) (Lab):
Councillor Dunn’s
reference
to
five-year
development plans has brought us on neatly to
what I want to consider, which is development
planning. Councillor Dunn, you said in your written
submission that you were concerned about
whether the plan could be delivered. Can you
expand on that? Further, although I understand
why a local authority would not want to be
penalised if a delay was caused by external
agencies, if the problem could be laid at a local
authority’s door, what would be wrong with
penalising the local authority to ensure that the
five-year development plan cycle was maintained?
Councillor Dunn: I am having a bit of a problem
with my throat, but I will try to deal with the last
part of your question first and perhaps get Trevor
Davies to cover the rest. On punishing local
authorities if they fail to deliver, if a local authority
fails to discharge its duty wholly because of its
own problems, I agree that it should be brought to
task. However, if developers, the Scottish
Executive or whoever else fails to discharge their
duties to help us to deliver our five-year local plan,
that, too, should be brought into the fray. If a local
authority fails to meet targets solely because of its
own problems and a failure in its systems, I agree
that it should be brought to task. However, in a
five-year development plan process, we must work
with a number of different agencies and each can
be as slow as the other, which will pull down the
whole thing.
As Richard Hartland will tell you, I have been
trying to drive forward West Lothian Council’s
development plan with our officers for five or six
years. We have not had one for a while because
of how the cycles work. The reporters have a role
to play as well. We are going to have a public
inquiry. Work for that will start in June and the
public inquiry will start in August. I hope that, with
a bit of luck, we might have our development plan
before the committee prior to the elections next
April. I started that process with the structure plan
six or seven years ago and with the local plan five
or six years ago. We have been driving hard, but
the process takes a long time because of the
different agencies with which we must work. We
can be slowed down by, for example, a new policy
coming from the Executive. If we are given a level
playing field, we will accept criticism for failing to
discharge our duties. However, we work with
many people, who also need to get their heads in
the game.
Councillor Davies: I think that the five-year
plan is deliverable. We will not rewrite everything;
amendments will come through. The plan will need
resources, more skills and culture change, which
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we spoke about previously. To emphasise what
Councillor Dunn said, we are not the only players
in the system. We started writing the south-east
Edinburgh local plan in 1999 and finished writing it
in 2000. It got final approval only at the end of last
year because of the process that we had to go
through. There were two stages of reporting and
all the rest of it. It is in that area rather than in the
writing of the plan in the local authority that the
plan is held up. It is good that the bill will cut down
the number of stages. A plan will go from draft
form to final form without a middle stage, which
will help a lot. There are many other players in the
game apart from the local authorities and they all
have their part to play. The trunk roads authority,
SEPA and others need to know that they must be
part of the system.
Councillor Dunn: There is a balance to be
struck in having five-year development plans. If we
are
serious
about
delivering
economic
development and growth, we need to keep plans
relevant to market changes and the needs of the
economy in our local areas. The problem is that, to
balance out the democratic deficit, we need proper
consultation to ensure that everyone whose life
will be affected by the plan is consulted, but that is
the part that slows us down.
Our nation’s planning system could be used to
ensure that we get ahead in the game. Given that
the planning framework and local plans are the
drivers for our economy, we should focus on
making things happen within the five-year cycles,
making the plans relevant and delivering the
development that is needed in certain parts of the
country much more quickly than happens at
present.
To do that, we need a culture change not just in
local government but among all players. We need
to be able to look at the bigger plan so that we can
say that, for example, we need 15,000 more
houses in West Lothian to continue feeding the
Edinburgh economy. That might mean doing X, Y
and Z in our local area to provide schools and so
on. However, the burden for such development
lies not just on local authorities, albeit that they coordinate matters. All the other partners also need
to get their heads in the game so that we can drive
Scotland’s economy forward. Otherwise, we will
end up sitting in meetings in which we discuss a
particular word in a development plan or a
planning application while business develops
elsewhere in the United Kingdom and Europe.
Councillor MacDonald: East Dunbartonshire
Council has a high level of political and officer
commitment to meeting the five-year timescale.
The most recent plan took four and a half years to
develop and was approved in February. However,
we have not yet started on the next plan primarily
because
of
the
strategic
environmental
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assessment issues that were mentioned earlier.
We will find it a challenge to meet the five-year
target for the next plan, even though all of us—
both politicians and officers—want to achieve it.
I think that the Executive would be better to
concentrate on providing incentives rather than
penalising people. The committee has already
heard that, due to a shortage of planners, planning
departments are underresourced. If local
authorities were given incentives rather than
penalties, that would be a much more positive way
forward.
Scott Barrie: What might those incentives be?
Councillor Dunn: Perhaps a council that
submits its plan on time should win two planners.
Councillor MacDonald: The incentive should
be extra resources.
Scott Barrie: It seems a bit strange to me that
resources should be the only incentive.
Councillor MacDonald: A reception at
Holyrood, perhaps, could be offered to those
authorities that submit their plans on time. The
incentives could be a bit more imaginative.
However, the principle is that, rather than hit
people over the head with a big stick—that is often
the impression of what central Government does
to local government—the Executive should work
with and encourage councils.
Councillor Dunn: We need a golden carrot.
Scott Barrie: On the issue of democratic
accountability, why does COSLA state that it
cannot accept the final authority of the reporter on
development plans?
Councillor Dunn: The provisions on the role of
the reporter are probably the only ones with which
we have a real problem. As I explained, West
Lothian Council has been through a process of
engaging with the public similar to that which is
encompassed in the bill. At all stages of the
planning process for the local plan and the
structure plan, we have had community meetings
and workshops, reports to and from the council
and developer presentations and representations.
We have had all that consultation just to produce
our local plan, which is about to go to a public
inquiry.
After the public inquiry and all that engagement
with the public, it is proposed that the reporter will
be able—as has happened—to produce a report
that is completely contrary to the views that people
have expressed throughout the process. If the
reporter’s say is to be final, why bother with all that
consultation and with going through the process of
trying to engage the public? We might as well give
the whole thing to the reporter in the first instance
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if the reporter is to have the final say and is not to
be accountable to anyone.
Instead, local authorities should be expected to
take on board the reporter’s recommendation but
should be able to depart from it with good reason.
The proposal that the reporter should have the
final say undermines the gist of the provisions on
public engagement. We will end up with the
decision being made by one person who has not
attended any public meetings and who has not
considered the issues over many years. There are
good reporters and bad reporters just as there are
good councillors and bad councillors, but that is
the way of the world. To give the final say to the
reporter undermines the engagement with the
public that we are all trying to achieve within the
planning system.
Councillor Phillips: I will supplement what
Councillor Dunn said. We had a local plan inquiry
that centred on a multimillion-pound development.
If the reporter’s decisions had been final, neither
the council nor the objectors would have been
satisfied. The reporter’s proposals would have
made inoperable a development that could create
about 3,000 jobs, and £500 million of investment
would not have happened. That is important.
We are not saying that the reporter is always
wrong and that we are always right. However, on
balance, local authorities must have the
opportunity to act as local authorities. If that power
is taken out of our hands, the system will appear
to the public and us to be a dictatorship of one.
Councillor MacDonald: A reporter is not
democratically accountable. He is not elected.
Councillor Dunn: The reporter’s views are
important. We are not saying that we should
undertake a public inquiry and then ignore the
reporter’s views. However, a balance must be
achieved. Our big issue is with the finality of the
decision.
Councillor Davies: I have been vociferous in
public about the matter, as members know. At the
most recent meeting of the City of Edinburgh
Council’s planning committee, we had a
deputation from Ratho community council, whose
members felt that the reporter on the rural west
Edinburgh plan had bounced them away.
All the authorities in the Lothians agreed the
land allocation for new housing that needed to be
made in the structure plan. We made that
provision in our draft of the rural west Edinburgh
plan and everybody in the locality was consulted
on that proposal. At the public inquiry, a developer
persuaded the reporter not to go for site A in one
village but to go for site B in another village. That
suddenly popped up in the reporter’s report.
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The planning committee disagreed with most of
the reporter’s suggestions, but we thought, “We
can’t say no to all of them—we must say yes to
one or two.” Because the arguments between the
two sites were, roughly, balanced—it was just a
matter of judgment—we went with the reporter on
the Ratho recommendation. Of course, local
people were furious, because they had never been
consulted on the proposal, which just turned up at
the last moment. If we had not been under
pressure to obey the reporter, we might have
made a different decision.
It is right that reporters should be able to
overrule councils in the national interest. That is
fine if a council does not match up with the
national planning framework, the strategic
development plan or another major national policy,
or if a council is playing around because land that
it owns is involved. However, when a question is
on the balance of judgment between two sides, I
see no reason for a reporter to intervene. If
mistakes are to be made—they will be—it is much
better that they are made by an elected local
authority than by an unaccountable reporter. I feel
terribly strongly about that. The bill’s provisions
are utterly wrong and need to be changed. That is
the one aspect of the bill about which all local
authorities are concerned and quite emotional.
Scott Barrie: Those comments are useful,
because we will return to the matter at stage 2. It
would be useful to find out how we should change
the bill, because different local authorities seemed
to have slightly different views. I gathered that
much clearer partnership between a local authority
and a reporter is needed and that the reporter
should not be the final arbiter and sole decision
maker.
10:45
Councillor Davies: Having a big public hearing
is absolutely right but, at the moment and under
the bill, only the objectors can come and the
people who might support a proposal do not get a
voice. That is wrong, as there needs to be a
balance of views. The local authority is elected
and can be kicked out. We have a vested interest
in being re-elected—we are not going to be too
stupid about these things where local interest is
concerned. If mistakes are made, they need to be
with us and not with somebody who moves on and
does something else.
Scott Barrie: Another concern in your written
submission is about the power of the Scottish
ministers to direct the transfer of local authority
staff to work on the strategic development plans.
Can you expand briefly on that?
Councillor Dunn: Trevor Davies feels
passionately about that as well. It has been
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described as a what-if power. We have had
discussions on the matter and we are a bit more
reassured than we were, but the wording of the bill
is still as it is. The power seems to be a last resort.
If that is the case, that is fine, as of course there
needs to be a last resort. Nevertheless, Trevor
Davies takes issue with some of the wording of the
bill where it does not sound as if the power is just
a last resort.
Councillor Davies: The bill enables ministers to
intervene willy-nilly. It allows ministers to intervene
in the way in which we employ people and to
name a person who is employed by a local
authority to do a specific job. It enables ministers
to agree a scheme of delegation before the council
even looks at it. Some of the powers in the bill
appear quite wrong because they are day-to-day
powers for everybody.
Ministers need powers to intervene when a local
authority is substantially failing in its duty—none of
us has a problem with that. In fact, that power is
enshrined in the Local Government (Scotland) Act
2003. We all agree with the way in which the
powers in that act are formulated. It involves
proper performance assessment, best value and
all those things that we all sign up to. The powers
for ministers to intervene when things go wrong
are clearly set out in the 2003 act. Ministers
should rely on those powers and not introduce
new ones in the bill that would enable them to do
everything that we do as a matter of course.
Scott Barrie: I think that we will return to that
next week when we have the minister before us.
John Home Robertson (East Lothian) (Lab):
Before we leave the theme of development
planning, I draw attention to an area that is
particularly relevant to the authorities that are
represented here today—the provision of
affordable rented housing to meet urgent local
social needs, which we all know about in different
parts of Scotland. It has been put to us that that
can be well-nigh impossible where all or most of
the suitable land is directly or indirectly owned or
controlled by developers who probably have an
interest in maximising their return on the value of
that land. Local authorities can write plans until
they are blue in the face, but the developers will sit
on the land until they get the maximum value for it.
Do you acknowledge that that is a problem and
can you suggest any ways in which we or the bill
might enable the release of land for affordable
rented housing?
Councillor Dunn: That is an issue. We have not
had a problem with land in our area, but we have
an affordable housing policy, as part of our local
plan, that states that 15 per cent of all
development should be affordable housing. That
can be in-kind payments—cash, basically—to
build the affordable housing elsewhere, or the
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developer can choose to build houses for rent or
shared ownership, or whatever. That policy is
sustainable today, but we will tell you in 12
months’ time if the developers try to take us on on
it.
In the talks that we have had with developers on
the policy, we have been up front with them all the
way along the line about the fact that 15 per cent
of all development should be affordable housing.
They have, at this stage, come on board with the
policy. We have had some planning applications
recently in which the policy has been tested and
the developers have contributed the 15 per cent in
cash. We have not stipulated that it should be land
that is made available, though. Land might be an
issue in other areas, but in our area the issue is
getting that 15 per cent. We then use the money to
work collectively, or we can work with the
developer to deliver the affordable housing on its
development site, which gives it quite a good
social mix on a big site. Generally, though, we
have received cash. I do not know whether any
developer in other areas has come forward with
the keys to affordable houses.
Richard
Hartland:
That
will
happen.
Development of that nature needs a large enough
site that the affordable housing can be integrated
as opposed to being in little pockets. The littlepockets approach is rather dangerous in an
attempt comprehensively to develop or redevelop
an area.
Councillor Dunn: When we started to draw up
our development plan, we visited a new settlement
in Camborne, in England, which includes
affordable housing. In that development it was not
possible to say, “Here are the big houses; the poor
people’s housing is over there,” because the policy
had been to build the affordable houses among
the other houses on the estate. People who walk
round the estate are not aware of the housing
tenure.
It is important that affordable housing is not poor
quality or stuck in a corner, miles from places of
employment. The policy should be used to
encourage the building of affordable housing on
sites in better-off areas on which other housing is
being built.
Councillor Phillips: Before I set off to this
meeting, East Renfrewshire Council’s planning
director acquainted me with the council’s
supplementary planning policy guidance on
affordable housing—I have it with me. Willie Dunn
mentioned a quota of 15 per cent for social
housing, but East Renfrewshire Council’s
guidance mentions a quota of 25 per cent, which
is a tall order given that the council’s area includes
some of the most affluent parts of Scotland.
Affordable housing might be a bit of a pipe dream
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in Newton Mearns. However, we are addressing
the matter.
We recently attempted to secure affordable
housing on a brownfield site in one of the council’s
poorer areas, but the developer came back to us
with starting prices of £105,000 per unit. That is a
clear indication that there is no meeting of minds
on what is meant by affordable housing. A unit that
costs £105,000 is certainly not affordable housing.
Councillor Dunn: Another issue for us—I am
sure the same issue arises in Eddie Phillips’s
area—is how susceptible the affordable housing
policy is to challenge. In my council’s area, there
are developments of more than 3,000 houses and
we are using section 75 agreements to ensure that
developers do not just contribute to schools but
build schools and roads. In addition, we ask for 15
per cent social housing. I think that developers will
take us on and say, “Wait a minute here. We will
build schools because kids will come to live in the
new development that we’re building, but the
council had X number of people on its waiting list
before we built these houses.” Developers might
try to challenge councils in an attempt to get out of
having to meet the 15 per cent quota—or 25 per
cent quota in East Renfrewshire. There will be
interesting cases in future. However, I think that
our policy is sufficiently robust and justified by
housing needs in our area. The policy seems to be
working, but the applications for the big
developments have not come in—we are talking
serious money in that regard.
Councillor MacDonald: Most of East
Dunbartonshire is owned by housing developers,
funnily enough. We are trying to protect our green
belt by releasing for housing no more sites than
we absolutely have to release. Our policy is that
the proportion of a new development that is to be
social housing should be 20 per cent in areas that
already have high levels of social rented housing
and 40 per cent in other areas. The policy seems
to be working. As happens in West Lothian,
developers quite often give money to the council
to provide social housing. There is a proposal in
the local and structure plans for 3,000 new houses
in the next 10 or so years. Developers obviously
do not want to build social housing on their sites;
they prefer to give us money, which we must
spend in a certain time. There will be a difficulty if
the council runs out of its own land. If that
happens, where will we build the affordable
properties?
John Home Robertson: That is the question
that I am asking.
Councillor MacDonald: I admit that that is a
difficulty. We will simply have to tell developers
that they must build social housing on the site that
they own, as the policy says, and see what
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happens. Up to now, the indication is that
developers accept that situation.
Councillor Davies: Just to put a slightly
different gloss on the question, we have been
terribly careful to ensure that we do not build large
areas of social and affordable housing like Wester
Hailes and Pilton ever again. I see Edinburgh’s 25
per cent policy as being almost equivalent to the
developer providing 25 per cent of its land to us so
that we can get a social landlord to come and run
the houses. It is land and build, but it is almost the
equivalent of land. There will be occasions on
which we make a deal to build off-site, but that
does not happen often.
John Home Robertson: I do not think that I am
going to get an answer to that question. We
acknowledge that there is a problem, but there is
not much in the way of solutions other than
aspirations.
Maybe there will be unanimity in response to my
next question, which is about key agencies. We
heard from Councillor Dunn about difficulties with
Transport Scotland, and others will no doubt talk
about Scottish Water. What about the proposal to
place a duty on key agencies to engage in plan
delivery? Will that be sufficient to ensure that plan
objectives are delivered?
Councillor Dunn: Here’s hoping. This is a
problem. Local authorities are having nightmares
at the moment because of Scottish Water. It is
Scottish Water that is delivering our development
plans at the moment, because there are large
areas of Scotland where local authorities cannot
do development because of Scottish Water,
whether it is in the development plan or not. It is
incumbent on Scottish Water to work more closely
with us and with the Executive on those issues.
We all seem to pick on Scottish Water—it is a
good example—but there are also problems in
other areas. In my area, there are issues to do
with Scottish Power and the upgrading of cabling
to allow development to go ahead. I talked earlier
about other people getting their heads in the
game. It is important that there is strong
encouragement for the key agencies to engage in
the process. You asked whether, if we fail to
deliver, we should be penalised in some way. My
view is that those agencies, if they fail to deliver in
a reasonable timescale, should be penalised
equally. If it is good enough for us, it is good
enough for them.
Patrick Harvie: Your written submission states
that you have concerns about the definition of
sustainable development not being clear enough.
What would you regard as a clear and workable
definition?
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will move and change over time, so the definition
should be expressed in policy rather than
legislation. For instance, each turn of the national
planning framework might build on what
sustainable development means and how we
implement it.
Patrick Harvie: So you do not think that there
should be a definition in the bill.
Councillor Davies: No.
Patrick Harvie: Are you comfortable with the
duty being in the bill?
Councillor Davies: Yes, because our
knowledge changes; I have noticed that it does so
faster than legislation does.
Patrick Harvie: I am not sure that I would
disagree with that. You say that you are
comfortable with the duty on local authorities with
respect to the development plan and that you
would be happy to see that extended to cover the
NPF in terms of ministerial duties.
Councillor Davies: I think that it does not make
sense if it is a duty only on local authorities and
not on national Government.
Patrick Harvie: Does that also apply to local
authorities’ general approach to development
management? I accept that you could not impose
that duty on every development individually, but a
general approach to development management
could be taken in accordance with the same
principle.
Councillor Davies: The general approach to
development management will be a policy written
in the development plan, so it will be there or in
supplementary guidance. The City of Edinburgh
Council has just published draft standards for
sustainable building, which will be supplementary
guidance as part of our development plan and
which will inform our development management
decisions.
11:00
Patrick Harvie: It sounds as if you are saying
that pretty much every part of the planning system
should work in accordance with sustainable
development, so I am puzzled by your rejection of
the idea that that should be a statutory purpose in
the bill.
Councillor Davies: I understand that there is a
statutory purpose in the bill in relation to
development plans. If the system is plan led,
development plans will govern our development
management decisions on individual applications.
They cannot do otherwise.

Councillor Davies: I do not think that that
definition should be in the bill. Our understandings
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Patrick Harvie: COSLA’s submission states:
“While COSLA acknowledges that the definition could be
clearer, the need for a statutory purpose is not accepted”.

Councillor Davies: That is right. I used to think
that including a statutory purpose for planning in
legislation was a good idea, but now I do not think
that it is, because our understandings change over
time. However, there should be a duty.
Sustainable development can be a strong part of
policy statements or whatever.
Patrick Harvie: I would like to try something out
on you. Section 1 of Sweden’s planning and
building act states:
“The provisions aim, with due regard to the individual’s
right to freedom, at promoting societal progress towards
equal and good living conditions and a good and lasting
sustainable environment for the benefit of the people of
today’s society as well as of future generations.”

Do you want to respond to that? How does that
grab you?
Councillor Davies: It is the next step, when we
all need to engage in the policy-making process,
that makes life difficult. I am not sure that having
such a statement would be relevant; what is
relevant is how that is unpacked in national and
local policy making. I hope that how we do that
and our understanding of how to do it will improve
over time. However, I think that your objectives are
the same as mine.
Patrick Harvie: That is probably true, but would
it not be helpful to make clear what planning is for
rather than allow there to be a perception that
planning is for helping businesses to make
money?
Councillor Davies: That is said with regard to
development plans for local authorities. If it is also
said with respect to the national planning
framework—which I think needs to be done—I
would be content, but I am not sure that it is useful
for the Parliament to spend a lot of time debating
such definitions. I would prefer people to get on
with things.
Richard Hartland: It is more important to have
a societal understanding of what sustainable
development is and for society to buy into
sustainable development than to have a statutory
definition of it. If a policy or an allocation of land is
included in a local plan, the public will expect that
policy to be implemented or that allocation to be
made, but that will not necessarily happen unless
other pieces are in place. Things are much the
same with sustainable development. As a
practising professional planner, I am worried that
by defining something in an act, particularly when,
as Trevor Davies said, our understandings and
technology are changing almost by the day,
developers will have something to hang a hat on
and to debate and argue about with people.
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Someone could say, “You can’t ask for that
because it’s been defined otherwise in the act,”
but the act, which will dictate what we do, will be
out of date. I am talking about a flaw that I have
come across too often.
Councillor Dunn: It is important to stress that
we have the same aim: we all want to achieve
sustainability. The issue is what the best tool is to
achieve it. Richard Hartland said that we could
prevent ourselves from reaching that nirvana by
having a piece of legislation that developers will
use against us, rather than legislation that we will
use for the greater good.
Scott Barrie: What are COSLA’s views on the
proposed three-tier hierarchy of development?
Should it be applied uniformly throughout Scotland
or is there room for local variation?
Councillor Davies: There must be local
variation. We deal with 100 houses daily in
Edinburgh but, in a rural area, that would be an
extremely major development. I welcome that
hierarchy and think that it is quite right to treat
various scales of things differently. I worry slightly
about how we will get to the definitions. I worry
about what will be defined as a national
development. Would Edinburgh’s waterfront be a
national development? Clearly, it is a national
asset. However, I would have a problem if it were
so defined. The way in which those definitions are
made will be a matter for careful consideration.
Councillor Dunn: I worry about the local
aspect. As Trevor Davies said, in Orkney, 100
houses would be a major development but 100
houses in Leith would not be a major development
for the City of Edinburgh Council. There must be
flexibility.
We have a lot of interest in the definition of a
development that would be a national priority.
Trevor Davies is correct to point out that a national
priority can be a local priority. However, it can also
be a local nightmare.
Scott Barrie: Do you have any concerns that
there is a possibility that the supplementary
planning guidance that is issued by a planning
authority might contradict any national planning
guidance or development plans?
Richard Hartland: It would be deeply flawed if it
did. That is why it is essential that national policy
be a result of consultation as opposed to diktat.
That will enable local authorities to understand the
policy and ensure that the Executive understands
and takes into account the local conditions. That is
happening more and more frequently and to better
effect.
Councillor Davies: However, those problems
do not mean that ministers need to take the power
to vet and agree to every piece of supplementary
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planning guidance that every local authority
issues.
Councillor Phillips: I concur with those points.
The question of supplementary planning guidance
can be particular to a particular local authority
area. There is not necessarily a role for the
Executive in that. The Executive should see what
councils are producing—some best-practice gains
could arise from that—but, generally speaking,
that would seem to be an unnecessary imposition
on councils and the Executive on something that
councils are perfectly able to do as professionally
as they do most things.
The Convener: I am conscious that we have
been questioning you for quite some time and you
are probably in need of a short break. I therefore
suspend the committee.
11:08
Meeting suspended.
11:17
On resuming—
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process,
when
discussing
supplementary
guidance, development and all the rest of it. When
it comes to community consultation on
applications, it will be more of a consultation. The
developer will usually work up something and say,
“Here are some ideas,” although the better
developers will consult earlier than that.
Local authorities need to have a role in that—
others may disagree—even if that role is just to
say what kind of procedure we expect people to
go through when there is a development of suchand-such a scale in a local authority area. Local
authorities could ensure that some sort of
procedure is put in place and that local people and
developers know that it has to be followed. When
a developer makes an application, they would
need to report to us on what they had done.
Christine Grahame: So you are saying that it is
about process.
Councillor Davies: Yes, and that what comes
out of the process is between the developer and
the community.

The Convener: I call Christine Grahame to
begin questioning.

Councillor Dunn: I have two views on the
subject. I will tell the committee both of them.
Before I finish, I will make up my mind which one I
will support.

Christine Grahame: Oh! Sorry—I am eating
some shortbread. Excuse me a minute.

Christine Grahame: You are just trying to make
yourself intriguing.

Councillor Davies: If I can respond to that
question—

Councillor Dunn: I am just trying to figure out
what I am thinking.

Christine Grahame: You needed your sugar fix,
too. I heard you.

I agree with Trevor Davies that councils have a
role to play. We should go further than that: we
should attend meetings and facilitate things. If the
council is not involved, there is a danger that a
developer will give a community council or
community group information that is incorrect or
that does not stand up in planning terms. The
council has a role to ensure that the information
that is disseminated to the public is correct.

You said a lot about the importance of early
consultation, and I think that we all agree with you.
A gentleman who gave evidence last week called
it participation, and I was rather attracted to that.
People tend to think that they are getting things
stuffed in front of them and that it is more of a
sham or a presentational thing than reality. Should
planning authorities, rather than just developers
and communities, have a formal role in preapplication consultation?
Councillor Dunn: Trevor Davies will have a
view on that and I have my own view on it. I do not
know whether they are the same as COSLA’s.
Councillor Davies: I agree with what you say
about participation—that is interesting.
There are two issues, the first of which is the
making of planning briefs, master plans and so on.
We are just about to start that for a development in
north Portobello. It is important that the local
community is there with everybody else with a
blank sheet of paper. Such participation is really
important, and it is important that it takes place
during the development planning bit of the

My only concern is that, if a council facilitates a
meeting, the public might perceive that it supports
the developer, and that it therefore supports the
development. I have been at consultations on
developments where a local member chaired the
meeting. That is the danger in local authorities
becoming involved in such events. On balance,
however, it is probably best that they are involved.
If councils decide to become involved, they need
to ensure that they do not take a view on the
proposal, and that the public are given proper
information on what is acceptable in development
terms and on the role of the public in objecting to
or supporting an application.
Christine Grahame: However, nothing in the bill
says that. Are you saying that local authority
attendance should be mandatory or discretionary?
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Councillor Dunn: If pushed, I would go for
discretionary. Local authorities should be able to
choose the form of consultation or pre-application
consultation in which they want to be involved and
choose whether they set the parameters or run the
show.
Christine Grahame: Do we require to amend
section 10, by adding something along the lines of,
“The local authority may, if it regards it appropriate
in the circumstances, be party to a consultation”?
Should such wording be added to the principal
act?
Councillor Dunn: Yes.
Richard Hartland: A couple of fundamental
points are involved. Councils should recognise
that we might have to engage with the developer
and the community if a development is of
community significance. As Willie Dunn said, we
should be able to use our discretion on that. On
too many occasions, I have come across cases
where a community council, residents association
or some other recognised group becomes
involved, or wants to become involved, in a
development that is not necessarily of community
interest; it is more of a polarised or local-interest
issue.
In a fit of pique, when the council was not asked
to a meeting between a developer and a
community, I said that the developer was, of
course, there to sell his product. Developers
employ experts to do that, and my worry is that the
community does not receive a balanced view of
proposals. In many instances, the promise of a
certain facility can be dressed up as planning gain,
to lubricate a development that might be contrary
to the development plan. That information has to
be put up front. For that reason, councils have a
responsibility to present proposals.
Christine Grahame: So you would attend, but
without taking a view. You would be there in a
factual capacity to provide information to the
public.
Richard Hartland: Yes.
Christine Grahame: Moving on, let us say that
a council does not go along to the consultation
between a developer and the community. The
developer then submits its report on the
consultation process. How would the council
decide whether the consultation was done
properly? How would you assess its value?
Councillor Davies: If the process was not done
properly, we would be yelled at by the local
community. It would tell us.
Christine Grahame: But what would happen if
you found that the developer had done something
along the lines that Richard Hartland described? I
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know that that is a leading question, but things can
be slipped in.
Councillor Dunn: If a developer told the
community that it would provide a new community
centre if the development went ahead, and if that
promise was in the information that we receive,
when the application came before the planning
committee we would aim to create a formal section
75 agreement with the developer to deliver it. The
developer would lodge a report from the
community meeting, but I am sure that on the back
of that meeting the community council or
individuals would make their views known to the
planning department. You are correct that council
involvement would make the process stronger and
ensure that it is fair.
Councillor Phillips: It is incumbent on councils
to ensure that developers’ histories are taken into
account. A developer in our area promised to
introduce community facilities and factory units
but, when we examined the developer’s history,
we found that all it had done was build houses.
People in the community needed to know about
that so, obviously, we let them know.
Christine Grahame: I stand to be corrected, but
the bill does not state that pre-application
consultation reports must be published. It states
simply:
“A pre-application consultation report is to be in such
form as may be prescribed.”

I hope that the reports will be published so that the
community can see them.
Councillor Dunn: I assume that information on
the consultation will be part of the documentation
that goes to the planning committee, and that it will
therefore be in the public domain as part of the
committee
report,
in
the
supplementary
information on the public consultation. For
example, the minutes of meetings will be included.
Objectors’ letters and other documents are put
before our planning committee. The committee
papers are sent out a week before the meeting
and they are available on the web and at various
council buildings. I assume that that is how the
information will be published.
Christine Grahame: I will move on from the upfront participation or consultation to predetermination hearings. What are your views on
them? I may be misquoting the developers from
whom we took evidence, but I recall them saying
that they have to submit much more detailed
applications for pre-determination hearings than
they do otherwise. Is that the case?
Councillor Dunn: I would not say so.
Christine Grahame:
I have obviously
misunderstood. What are your views on predetermination hearings?
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Councillor Davies: The City of Edinburgh
Council uses them and I think that West Lothian
Council and others do, too. We have been
surprised, because we use them less often than
we thought we would when we set up the
procedure. I am not sure why. It may be because
we resolve matters at an earlier stage.
Christine Grahame: Do you mean at the
consultation stage?
Councillor Davies: Yes. When objections come
in, we try to resolve them as part of the process.
We have fewer pre-determination hearings than
we thought we would, but we do not have a grip
on why. Good early consultation probably reduces
the need for pre-determination hearings, but when
they are needed—because issues have not been
resolved—I imagine that the community is better
informed and better able to make a presentation to
the hearing than it might have been otherwise.
Christine Grahame: Do you envisage a role for
formal independent mediation to resolve
differences when conflicts arise? We have
examined that route a little.
Councillor Davies: No, because we are there
to do that. We have been elected by the people to
make decisions on their behalf. We have their
interests at heart and it is our job to make the
decisions—that is what we get paid miserably for.
Christine Grahame: But you are going to get
golden carrots.
Councillor Dunn: We will have to melt them
down to live off them.
Christine Grahame: Seriously, do you see any
role for mediation between all parties? For
example, what if a community was at loggerheads
with its council about a certain development?
Councillor Dunn: The ultimate decision is for
the council.
Christine Grahame: Mediation is not about
decisions; it is about resolving disputes. My point
is that mediation might be preferable to imposing a
decision on people. Do you see no role for it at all?
11:30
Councillor Davies: It is an interesting question.
We have held community workshops when we
have been developing master plans and planning
briefs. The various interests came to those
workshops, so mediation was almost taking place
there. Such events are about developing new
understandings and coming to a view. We did that
successfully in relation to the big Fountainbridge
developments. Of course, the developer tries to
scoot by that, so we have to hold firm, on behalf of
the community, to what has been agreed.
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Councillor Dunn: In the early stages, there is
mediation by design. The developer wants their
development to go ahead. If the community does
not want any development to go ahead, mediation
will not change their minds.
Christine Grahame: I understand that.
Councillor Dunn: If there is middle ground, we
tend to find that things change through early
discussions—the building becomes pink rather
than blue, or whatever. That is the natural form
that mediation takes. If there is an impasse, there
will be entrenched positions and, usually, the
community will be opposed to any development.
The matter is then in the hands of the planning
committee.
Councillor Davies: As I mentioned, we are just
about to start the process in relation to a
development in Portobello. If committee members
want to sit in on that process for information, I am
sure that we can organise it.
Christine Grahame: That is on the record; it will
be a matter for the convener and the committee to
consider. Thank you.
The Convener: Members might want to take up
the offer, depending on their diary commitments. If
the City of Edinburgh Council is happy to make
that formal invitation, I am sure that we will give it
positive consideration.
Councillor Davies: Having made the offer, I
will—
The Convener: You may need to follow it up.
Christine Grahame: We expect tea and buns,
of course.
My final question is on processing agreements,
which are mentioned in the white paper
“Modernising the Planning System” but not in the
bill. Would they help you to work with developers?
Incentives were talked about. Would processing
agreements help by giving people markers as to
where they should be at certain times?
Councillor Davies: Are they not in the bill?
Christine Grahame: I do not think so. I checked
with our team.
Councillor Davies: I had the impression that
they were in the bill. We are working with the
Scottish
Executive
on
some
processing
agreements.
Christine Grahame: I am advised by the clerks
that they are not in the bill.
Councillor Davies:
disappoint some of us.

Their

omission

might
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Richard
Hartland:
Perhaps
processing
agreements will come through in secondary
legislation.
Christine Grahame: Should they be in primary
legislation? I will leave you to discuss the matter
with your legal teams. It seems to me that the
enabling power should be in the bill and the detail
on the structure of processing agreements should
be in subordinate legislation.
Richard Hartland: I think that there is probably
a presumption that, to make the system workable,
processing agreements will have to be voluntary. I
would find it difficult to develop a processing
agreement if it might never be adhered to. The
system needs to be thought through carefully on
that basis.
Earlier, we reflected on the role of key agencies
and consultees. We can agree a timetable and a
processing agreement for an application, but it
might be held up by another agency—I will not
knock Scottish Water again, but there are others,
such as Historic Scotland and Scottish Natural
Heritage.
Christine Grahame: I am sure that your lawyers
could include caveats.
Richard Hartland: Yes, but we should not make
the process a legal one. We should reach an
understanding and develop a processing
agreement by a voluntary process. It should not be
something that we demand.
The secret is in the definition of unreasonable
conduct. If a local authority could be held to
account for not delivering a planning permission
within the agreed timetable when the delay
occurred because a consultee had not been able
to give the authority their comments, the system
would be flawed. If the authority was found guilty
of unreasonable conduct in trying to deliver that
processing agreement, it would have to pay back
half the fee.
Christine Grahame: What is the point of
processing agreements if they are not enforceable
by the developer—or, indeed, by the planning
authority if the developer fails to comply with the
timetable? I do not see the point in having an
agreement if it cannot be enforced, subject to
caveats, of course. Whether it is a voluntary
agreement or a contractual bilateral agreement,
what is its relevance if it cannot be enforced?
Richard Hartland: The exercise could be
assumed to be gimmicky, but its purpose is to
allow a developer to pay more money to receive a
better service. To pay more money is to resource
and, therefore, deliver the service. If we have
processing agreements in some instances but not
in others, the situation might be difficult, because
we might not be able to budget for taking on
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resources. For example, we do not employ a
planner to deal with just one planning application;
we need a planner in a team to deal with a raft of
planning applications. The decisions are
budgetary and managerial.
Christine Grahame: I am trying to understand
you. Are you turning away from processing
agreements?
Richard Hartland: No. I am just trying to
examine and exhaust the difficulties that they may
create.
Christine Grahame: Councillor Davies is giving
me a funny look but he is not saying anything.
Councillor Davies: Authorities already use
such agreements, but we cannot extract extra
money from them. Agreements need to be
contractual. I wonder whether processing
agreements are in the bill; I thought that they
were, because we are all trying to get on with
them. Perhaps such a provision is not in the bill
because agreements need to be voluntary. It may
be an issue of best practice, culture, skills and
education.
Christine Grahame: I understand. We will leave
that for you and perhaps us to ponder. I am now
pondering.
The Convener: If COSLA would like to give the
committee supplementary evidence on that issue,
you should feel free to send it to us. We would
consider that with all the other written evidence.
You suggested in your submission that most
local authorities are willing to take on responsibility
for neighbour notifications, but that several believe
that that will be a significant burden. How many
local authorities have reservations? What
problems might arise from the new obligation?
Councillor Dunn: I honestly do not remember
the number of authorities that were concerned.
Gordon MacDonald’s council was not one of them;
his council supported the proposal. The authorities
were not against undertaking neighbour
notifications, but they had concerns about how it
would affect them. The issue is geographical. In
my opinion, neighbour notifications by properly
resourced local authorities should be provided in
recorded delivery letters through the postal
service, as happens with objections to licences for
licensing committees. Recorded delivery provides
proof of delivery and proof that a document has
been served.
Some authorities’ view was that a planning
officer would have to go round to hand out the
neighbour notification and ask someone to sign a
document. In Edinburgh, a planning application
could relate to land next to a block of flats in which
100 people lived. In a more rural area, one
neighbour notification of somebody who lived 20
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miles away might be involved. There is not
confusion, but a difference of opinion among
authorities. We all agree that if the system is
properly resourced, a local authority could and
should take on the responsibility.
How we deliver neighbour notifications is a
resource issue. As I said, my view is that the costs
include the cost of staff to administer the system. If
notification were to be mailed by recorded
delivery, which provides proof of delivery, that
would make for a sustainable argument and would
provide a council with a way to prove that it had
served the notices. If an individual officer has to go
round, the system will be extremely costly and will
involve many issues in rural and urban areas.
Some people are a bit anxious that a council could
be seen not to be doing its duty if it failed to serve
a notice. At the moment, it is easy to blame
someone else.
We should undertake neighbour notifications
and that work should be properly resourced so
that we can do it in a way that is robust—I use that
word again—and defensible. A council must be
able to prove that it served the neighbour
notifications by showing the signed recorded
delivery document or proof that a person refused
to sign. The difference of opinion among local
authorities relates to that. Some people will not
touch the proposal because they think that it will
be another burden that is not resourced. That is
the reason for some authorities’ response.
The Convener: Is it the general view of COSLA
that the obligation should be an administrative task
that will lie within the planning authority but should
not necessarily be the responsibility of a planner?
Will that give communities confidence? One of the
problems that I pick up as a constituency MSP—
as do my council colleagues—is that people often
say, “I didn’t get my neighbour notification”. If local
authorities are responsible for issuing notifications,
I hope that there will be much greater confidence
that the people who should be contacted will be
contacted.
Should the fees for planning applications reflect
the additional financial burden that local authorities
will have as a result of taking on the obligation?
Councillor Dunn: Yes, yes and yes are the
simple answers. I think that local authorities
having responsibility for that task will give people
more confidence. At the moment, a lot of people
think that councils should be carrying it out or are
failing to do so. There will always be people who
claim that they did not get the letter, even when
they signed for it and are presented with their
signature to show that. That is the nature of the
planning beast. If the council is responsible, the
public will have more confidence. The obligation
should be an administrative task, not a planner’s
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task, and it should be resourced within the
planning application fee system.
Councillor Davies: I will add some complexity
to Councillor Dunn’s very simple answer. It is
probably right that the resource will come through
the planning fee. However, the costs involved in a
development in my ward that might affect 300
people would be different from the costs involved
in a development in Orkney that might affect two
people and three sheep. How are the planning
fees to vary to reflect such circumstances?
The fees that we receive are a rare example of
fees that are fixed, to the penny, by the
Parliament. In other areas of local authority life,
such as licensing, fees are fixed by the local
authority working within statute, which provides
that we are allowed to charge only fees that are
sufficient to cover our costs. It would be better if
local authorities could fix planning fees according
to their local circumstances, within broad statutory
guidance; that would parallel the approach that
applies to other local authority fee charging. We
should adopt that approach, rather than leaving it
to Parliament, which has many other things to do.
The fees that Parliament sets usually come too
late and do not keep up with costs.
The Convener: We will have the opportunity to
raise that matter with the minister when she
comes before us.
Councillor Dunn: I agree with what Trevor
Davies said, but the other approach would be to
have the cost of postage calculated by the
department or developer according to the number
of neighbourhood notifications that they had to
issue. At the moment, developers have to figure
out how many neighbourhood notifications they
will have to issue. That could form part of the
application; developers would be charged
appropriately for the amount of postage that was
needed.
The administration fee—the fee for the
paperwork and the staff member’s time—could be
built into the charging. Whether 300 people or two
people were affected would be reflected in the
number of neighbourhood notifications that the
applicant would have to issue.
Councillor MacDonald: We estimate that we
will require an additional two admin staff in East
Dunbartonshire Council.
Councillor Dunn: Richard Hartland has just
whispered in my ear that advertising is costly for
local authorities and needs to be considered in
determining fees.
Mary Scanlon: A major cause of distrust is
renotification when there is a variation in the
planning application that was agreed by the
community. I understand that the detail of that will
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be set out in secondary legislation. The policy
memorandum states:
“Responsible planning authorities
arrangements for re-notification.”

already

make

I have no doubt that it is referring to West Lothian
Council. How do you view that? What would you
see as a variation in a planning application? What
would constitute a significant or substantial
variation? I hope that you agree that the current
approach has led to mistrust in communities.
Councillor Dunn: I was talking to Richard
Hartland about that just a few moments ago. He
said that the situation is a bit of a nightmare at the
moment. The bill seeks to clarify the position. I ask
Richard Hartland to answer the question, because
it relates to something that he deals with day in,
day out.
11:45
Richard Hartland: I agree that such variations
are one of our more difficult tasks at present.
Again, the issue involves levels of complexity. If,
after receiving objections to a planning application,
we negotiate a significant or material change with
the developer, the modified proposal should be the
subject of a new application. However, I do not
want to require a willing and co-operative
developer to submit a new application on which
we would need to start again if we have already
achieved what we set out to do. Instead, we can
notify the objectors or the neighbours—probably
both—to advise them that the plans have been
amended.
However, renotification is a time-consuming
business given the difficult public information
issues that are involved. It is easy for local
authorities to stand by the letter of the law, as I
pointed out earlier, by saying that the renotification
mechanism is not required because the changes,
although an improvement, are not felt to be
material. It is easy to duck behind such an
explanation when the fact of the matter is that the
council did not notify people simply because it
failed to do so. We need a better understanding of
those issues. Again, that must be part of the
culture change. We need to ask, “Who are we
serving? Who are we trying to encourage to
participate?”
One of the secrets to dealing with such issues is
the development of electronic service delivery
whereby people can log on easily. My experience
so far is that, where that is made available, people
use it.
Mary Scanlon: I want to push you slightly
further by asking you to give us an idea of what
you would consider to be a substantial change.
Committee members have asked whether a
proposed 25-unit housing development would be
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considered to have undergone a substantial
change if, after going through the process and
being subject to negotiations, it gained an extra
storey and became a 40-unit development. I
appreciate that there will be differences between
Orkney and Edinburgh on such matters, but based
on your experience can you give us an example of
a substantial change that would be worth
renotification?
Richard Hartland: An example would be
applications for which additional plans need to be
submitted. At present, if an outline planning
application is submitted but we require more
details on the development to inform and instruct
our decision on planning permission, we are not
obliged to advise people that further plans will be
required. I believe that that should be necessary
and we have now changed our procedures on
that. However, I appreciate that that does not
answer the question directly.
The issue comes down to a feel for the situation.
A professional judgment has to be made on
whether the change will improve the development
and whether it will mean that those who made
representations will be reconciled with the
development. The change might improve the
development such that it has a lesser impact on
the original objector but a more significant impact
on another party. That involves a judgment.
However, speeding up the process is fundamental.
The issue also comes down to development
management. It would be easy to provide that any
developer who, for example, adds another storey
to a house has made a significant change that
must be the subject of a new application.
However, the change in the design might result in
a better end-product. Whether a new application is
required or whether the objectors and third parties
can be pacified by renotification is a matter of
judgment. There is a sort of three-level approach.
Mary Scanlon: Secondary legislation will define
the circumstances and the period within which
variations will be permissible. We will have an
opportunity to discuss that later, but I have one
question. Should we welcome the fact that
application variations are to be put on a statutory
footing?
Richard Hartland: Is that question for me?
Mary Scanlon: I do not mind who answers.
Most of the other details are for secondary
legislation.
Richard Hartland: I think that that is welcome.
The result should be that we have better
guidelines and a better feel for the process and
procedure.
Christine Grahame: You gave the example of a
variation to satisfy objectors, but variations can be
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made for other reasons. If the developer and the
planners agree that the variation is not substantial
but the community council is unhappy with that,
should the community council have a community
right of appeal so that the question whether the
variation is substantial can be determined
independently?
Richard Hartland: Ultimately, I would put that to
my committee to assess the degree of
substantiveness or otherwise. That would be the
proper framework in which to do that.
Councillor Davies: There is variation that takes
place before an application is determined and
variation that takes place after it. Those are two
very different things. When variation takes place
before an application is determined, it is often part
of the negotiation process and usually it is an
improvement. The example that Mary Scanlon
gave of an extra storey being added and a 25-unit
development becoming a 40-unit development
during
the
negotiation
process
is
incomprehensible to me. That would be shocking;
in those circumstances, I would want a new
application and all the rest of it. I would have a firm
word with my head of planning.
Variations that happen after an application has
been determined are much more problematic.
How do we judge what is minor, what is an
improvement and what might be detrimental and,
therefore, ought to be looked at through some kind
of process? That is a tough one.
Christine Grahame: That is why I asked about
it. If a community does not agree with the planning
authority or the developers that a variation is not
substantial, they might have a right to challenge
the decision and seek a determination on whether
the variation is substantial.
Councillor Davies: In those circumstances, like
Mr Hartland, I would expect my head of planning
to bring that to committee.
Councillor Dunn: People have a right to write
to the council and say that they believe that we
made the wrong decision. The report would come
to the planning committee, which, under delegated
authority, may or may not have seen the previous
application. That committee would decide whether
the officer’s judgment was correct.
Christine Grahame: Surely if the challenge was
to go before a planning committee it should not go
before the same people who agreed to the
variation in the first place.
Councillor Dunn: They would not have agreed
to the variation; they would have approved the
original planning application. The variation would
have been done by the officer.
Christine Grahame: So, it would go back to
them. That is fine.
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Councillor Dunn: If the original application was
approved under delegated authority and no
objections or minimal objections had been made,
the planning authority would not have agreed to
the application in the first place.
The Convener: That takes us on nicely to our
next questions.
Mary Scanlon: Yes; they are on schemes of
delegation. First, though, I have a quick question
on the issue that Christine Grahame raised. I trust
that, in considering the second application, you
would take into account the community’s point of
view and the potential objections to the first
application.
Councillor Davies: Yes. That would be the only
reason for the matter coming to the committee.
Mary Scanlon: I just wanted to get that clear on
the record. Thank you.
Will the establishment of the formal schemes of
delegation make the planning system more
efficient?
Councillor Dunn: From West Lothian Council’s
point of view, we are saying, “What’s kept you?”
We are currently working under the scheme of
delegation. At first there was some cynicism
among elected members, who felt that in some
way the scheme of delegation was handing all the
power to the officers, but the scheme that we have
in West Lothian Council has worked fairly well and
the officers deal with the applications as they
come in. If there are five individual objections to
any proposal or an objection from a community
council or an elected member, the application
goes to the planning committee. A few
applications that would have been covered by the
scheme of delegation have come up to the
planning committee. In some cases the committee
has gone against the recommendation of the
officers and in some cases it has not.
By and large, the scheme has worked well and I
am not aware that we have had any complaints
from members of the public. People have not been
rushing to our surgeries to say that the scheme is
wrong and undemocratic; they seem to be fairly
comfortable with the scheme, as the relationship
between the planner and the applicant is built up
there. In addition, the planning committee has
fewer applications to deal with and more time to
spend on the applications that come before it. If,
under the scheme of delegation, an application is
recommended and comes to the planning
committee, people can come up and put their case
to the committee either for or against a particular
development. Our decision is then based on that.
The system in West Lothian seems to be quite
robust and to work fairly well. A degree of trust is
built up between elected members and officers. In
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general, the role of the officers has not been called
into question and, by and large, the officers make
the right decision at the right time. We still feel
engaged in the process and the community still
feels engaged because people get notification of
the development. Community councils are happy
with the system, because they know that they
need to write only one letter in order for there to be
a public hearing on an application.
I do not know whether Richard Hartland wants to
say more about what we do under the scheme of
delegation.
Mary Scanlon: I appreciate the perfection of
West Lothian. However, your submission mentions
the “sensitivity among planning conveners” about
the
“changing relationship between elected members and
officers in the management of planning applications.”

Would Richard Hartland and other members of the
panel like to address that point?
Councillor Dunn: I do not chair the planning
committee. West Lothian Council has an
enterprise and development committee and there
is a separate committee dedicated to planning. If I
have been bad, I have to go along to substitute on
the planning committee every now and again.
The chair of the planning committee has an
excellent working relationship with Richard
Hartland. The chair of the planning committee is
one of the people who was quite in favour of the
system. I was going to speak off the record, but
we are obviously on the record. He is one of the
last people whom you would think would want to
give power to an officer, but he has been very
comfortable with the system because he is part of
the process, it makes his committee run better and
it allows more time to be spent on important
issues. Obviously every decision is important to
the individuals concerned, but the system enables
more time to be spent on scrutiny of the really
important cases.
Mary Scanlon: I accept that, but your
submission mentions the planning conveners’
sensitivity. I ask some of the other panel members
what was meant by that comment.
Councillor Phillips: I am chair of East
Renfrewshire Council’s planning committee, so the
buck stops with me. We have a scheme of
delegation. I admit that I was cautious about the
scheme to start with, but it is apparently working
very satisfactorily. Every councillor who receives
the weekly list of applications can call in or put on
the agenda any application—not just an
application in their own ward, but any application
in any ward. I admit that that right is used
sparingly. We do not end up with 60 or 70
applications being considered. We consider the
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most important applications, in relation to which
there are local concerns, which can be properly
aired.
To hark back to the question of appeals or
hearings, I would say that we have moved away
from a system in which there were an awful lot of
apparently frivolous hearings. My colleagues will
be sick and tired of hearing me use this example,
but one full committee hearing involved one
millionaire and his lawyer arguing with another
millionaire and his lawyer over a tree house. It is
vital that important issues are addressed.
Consider the officer time that was spent on the
issue and the time that was spent by both
individuals, who had to pay their briefs. In our
view, such a practice was unsustainable. It
brought ridicule on the council and the whole
planning system.
We have moved to a system that operates very
satisfactorily, in which I as the chair of the
planning committee and the head of planning can
decide on whether hearings take place, depending
on the significance of the issue. Significance is the
important word. Previously, we would have had
perhaps 12 or 13 hearings at a sitting; now, we
have an occasional hearing on an important issue,
for which the public are well represented. I think
that the system works. I would commend our
approach in East Renfrewshire.
12:00
Councillor
MacDonald:
In
East
Dunbartonshire, we also have a scheme of
delegation. Our system is different from the
system in West Lothian. There must be some local
flexibility with regard to the number of objectors
that triggers a matter going before the board. On
the question of relations with officers, I have not
picked up any tension being caused by the
scheme of delegation. If an elected member asks
for a matter to come before the board, the officers
bring it before the board.
Councillor Davies: We have just amended our
scheme of delegation to delegate a little bit more.
While we were doing that, we did some
benchmarking with our peer authorities and
discovered that about 85 to 90 per cent of
planning applications are determined by
delegation in authorities such as ours. I do not
know what the figure is like in other authorities, but
that is our level.
Paragraph 147 of the policy memorandum says:
“Planning authorities will be required to submit proposed
schemes of delegation to the Scottish Ministers before the
Council agrees the scheme.”

That concerns me. I do not know what on earth a
scheme of delegation between my committee and
my officers has to do with the Scottish ministers,
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as long as we are delivering an efficient system as
determined by regular audit. I find it quite
extraordinary that the Executive can vet a scheme
before a council even looks at it.
Mary Scanlon: Should there be a consistent
scheme of delegation throughout Scotland?
Councillor Davies: Absolutely not. The scheme
depends on the relationship between the elected
committee and the staff. People who do not
delegate will fail all the best-value audits that you
might put upon us, and there are mechanisms in
the Local Government in Scotland Act 2003 to
deal with that. That is how the mechanism should
work; ministers should not be vetting and
approving every scheme of delegation before the
council even looks at it.
Mary Scanlon: I think that we will accept that
you are not as sensitive as I thought you were,
based on your submission.
Councillor Davies: We are sensitive about
ministers intervening.
Mary Scanlon: Okay. I would not have wanted
you to miss the opportunity to put that on the
record.
Previous witnesses have raised concerns about
an appeal in a delegated case being made to the
same legal body that made the initial decision.
How could those concerns be addressed?
Councillor Dunn: If the application is being
dealt with under the scheme of delegation, the
planning committee, or whichever committee deals
with planning applications, will not have heard the
initial application, which will have been dealt with
solely by the officers. We are indeed part of the
same authority but, as I have said, not every
decision by or recommendation from planning
officers is adhered to by planning committees.
Planning committees judge all cases on their
merits, either for or against. Confidence in the
system should lie in the fact that the public make
their appeals to the democratically elected
members for the area, who have not been part of
the planning process for a particular application,
and who will judge the matter afresh, based on the
information that is in front of them, just as they
might judge any other application the first time
round.
John Home Robertson: I return to the theme of
ministerial powers, which I know that you are all
interested in. With respect to appeals, section 18
is quite difficult to read, because it is made up of a
series of amendments to the principal act. Our
understanding is that it gives powers to Scottish
ministers to decide on the most appropriate
method of deciding appeals. You do not mention
that in your written submission. Would you like to
take this opportunity to comment?
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Councillor Dunn: Well, Trevor? I should explain
that Trevor Davies has majored on the subject of
the Scottish Executive and appeals.
John Home Robertson: Has he?
Councillor Davies: The power of appeal was
slipped into the Town and Country Planning
(Scotland) Act 1947 by Labour ministers at the last
moment.
John Home Robertson: I am not that old.
Councillor Davies: That was done in order to
get the bill through the House of Lords. Perhaps it
was not necessarily a prime concern. I would like
to do without appeals altogether, unless there has
been some obvious misbehaviour on the part of
the council. That is a personal view, however, and
that wish is unlikely to be achieved.
Christine Grahame: But you have got it off your
chest.
Councillor Davies: I have got it off my chest.
I am not sure whether it is in the bill—it was
certainly in consultations and the white paper—
that there would be a vetting procedure with any
appeals that were made. If the council made a
decision that was within the agreed development
plan, the appeal would pretty much be dismissed
as a matter of course. That is absolutely right.
Making a decision outside the development plan
would be done only with considerable judgment
and discussion, and if only such decisions were to
end up at appeal that would be a bit better.
There are circumstances, such as the building of
a new supermarket, in which I think it is right that
there should be a much bigger public debate. That
would be just fine.
John Home Robertson: I am talking not about
whether there should be an appeals process, but
about how such a process will be dealt with. We
understand that the effect of the bill will be to leave
it to the discretion of Scottish ministers to decide
how to dispose of such appeals. This is your
chance to say what you think of that.
Councillor Davies: I would need to refer to the
bill.
John Home Robertson: Even if you were to do
that, I suspect that you would be in trouble
because of the way in which the bill is written, but
that is another story.
Councillor Davies: Yes, but the intention was
that ministers would not uphold an appeal on a
decision that had been made within the
development plan. I think that that is right.
Perhaps it will be introduced through the
secondary legislation. It would also be right if any
appeal were to be almost a review of the planning
committee’s judgment rather than a chance to
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introduce new elements to the application.
Appeals sometimes mean that someone almost
has a chance to make a new application, which is
grossly unfair. I am glad that limitations on the
appeal process are being introduced.
Euan Robson: What are your views on the
proposals to reduce the duration of a planning
consent from five years to three years?
Councillor Dunn: COSLA welcomes that
reduction; five years is possibly too long. All local
authorities have dealt with cases—there is one in
my area—in which someone sticks down a brick
the day before the five years are up. Five years is
too long; three years is sufficient time for an
individual developer or a company to get their act
together, within reason, to get a development
moving. Leaving it longer than that could leave
local authorities open to ridicule, especially if a
plan has been passed and the building has been
sitting there for five years without being
developed.
Euan Robson: You talked about a meaningful
process, which is not just about putting a brick on
another brick. Should a threshold be identified?
Councillor Dunn: We have not discussed that
collectively. Personally, I think that there should be
a threshold. The thing about putting a brick upon a
brick is a bit of a joke, but there was a fairly
derelict house just down from my street, and a
week before the five years were up, some
meaningful development was started. We are now
seven years on and the windows have just gone
in. I think that the guy works on the building in his
summer holidays every year; it is an old family
home that he inherited. Since the planning
process started, something like 14 years have
passed and the house is not ready to be occupied.
When the guy has finished, he will make a hell of a
profit because of the rise in the property market
since he started.
Development should be meaningful. It should
consist of more than just a skip and a couple of
people in hard hats.
The Convener: Communities often find the
possibility of enforcement a comfort and of some
reassurance. Do you think that the bill will give
local authorities the teeth that they need to ensure
that developers comply with any conditions
attached to planning consent?
Councillor Dunn: The bill will improve the
situation. Richard Hartland would tell us that
sometimes he needs a couple of machine guns
and to be able to move very quickly to get
developers to do what they should be doing. That
is the important part; it is not about our asking
developers for something extra, it is about getting
them to do what they have agreed to do.
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I can give an example from West Lothian
Council—I picked up an e-mail about the case
during the break in the meeting. The planning
permission for a development to extract shale in
the Pumpherston area included a wheel wash, but
the roads in the area have been littered with shale
for the past two years. I have repeatedly gone
back to the planners and they have gone to the
developers—they tried to be nice at first and
encouraged them to use the wheel wash so that
matters would not have to be taken to the next
stage. However, even if the wheel wash was used
for a while the problem would reappear,
particularly during the winter. We are about to
serve the people with a notice, which might take
four to six weeks to do. In the meantime we are
trying to talk to them.
The system should be more robust and enable
us to move more quickly, because the people who
have to live with such developments have to cope
with the problems that arise, whether they are to
do with the extraction of shale or lorries that
trundle up and down carrying materials for a
housing development. The public who live in the
area should be protected by the local authority.
We also need to work more quickly and be more
focused. If we have sufficient powers we will be
able to encourage developers to comply with the
conditions that they agreed to.
The Convener: I assume that councils welcome
the proposed additional powers, but is there also a
resource implication for local authorities? Some
members of the committee might have taken a
little tour in the vicinity of the site that you
mentioned.
Councillor Dunn: Have they? It is terrible, is it
not?
The Convener: We appreciate your concerns
about that. Is there an issue about how local
authorities will resource enforcement, to avoid a
situation in which there is enforcement only in
theory and not in practice?
Councillor Dunn: There is an issue about
resource and our ability to carry out the threats
that we will be able to make under the proposed
new powers. However, developers know that local
authorities mean business in relation to our
existing powers. We will probably use the resource
less but we will be able to use it more quickly.
Developers in many areas are at it—for want of
a better phrase. They know that they can get away
with not complying for a certain time before the
council gets round to enforcement. We need staff
on the ground who can serve notices and take
action. We also need staff behind the scenes, in
legal services, for example. However, I am glad to
say that the stop notice will go up in relation to the
Pumpherston issue and the streets will be clean.
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John Home Robertson: That is because the
committee went there.
The Convener: It had nothing to do with the
local councillor.
Councillor Dunn: I was thinking that that might
be the case. There is another local issue that the
committee might like to come along and sort out
for me.
The Convener: It is common practice for the
councillor to do the work and the MSP to take the
credit.
Councillor Dunn: No change there, then.
Councillor Davies: We have noticed that.
The stop notice provision in the bill will be
helpful to us. The current process is so long that
people can go well down the road before such
action is taken. As Councillor Dunn said, the serial
offenders take us all for a ride and are the real
problem. We need the power to fine such people. I
would not want to fine everyone, because people
often act out of ignorance and it would not be right
to fine people in those circumstances. However,
we need extra leverage so that we can lean on
serial offenders who do something wrong two,
three or four times. One mechanism that people
use is the retrospective planning application. The
fees for such applications should be significantly
higher than the fees for a proper application and
there should be fixed penalty notices and fines in
serial enforcement cases.
Councillor MacDonald: I echo that. Our
arsenal should include the ability to fine people
who do not comply with planning permission or
who knock down a house in a conservation area
without permission to do so—that happened in my
council’s area. However, fines must reflect not just
what happened but who did it. A £40 fine is a joke
to a large property developer, so there must be
proportionality.
The Convener: I was going to ask about fixed
penalty notices, but the witnesses have explained
why such notices would be useful in certain
circumstances.
Councillor Davies: I am not sure whether the
bill mentions them, but the white paper certainly
refers to completion notices, which would also be
useful tools in the enforcement armoury.
The Convener: They are in the bill.
Councillor Davies: At the moment, things do
not need to be completed, which means that
conditions cannot be imposed. Completion notices
allow one to enforce the conditions.
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12:15
Christine Grahame: Do you publish the names
of developers who breach their conditions? Such
naming and shaming might well hit big companies
and even local builders.
Councillor Dunn: We do not do that, although I
would love to be able to. I think that there might be
a legal issue in that respect. I know from a trip to
Wisconsin that, each week, local papers name
and shame people who are done for speeding.
Such a measure could be useful in shaming big
companies into observing conditions. However, if
companies are aware that the local authorities
have such tools, they will not make mistakes in the
first place.
Christine Grahame: Would those tools—which,
of course, would have to be subject to approval—
include naming and shaming? Obviously, you do
not want to be done for defamation.
Councillor Dunn: It would be a useful tool to
have in the toolbox.
Councillor Davies: We do what you suggest by
taking enforcement through committee. All that
information is then in the public realm.
Councillor MacDonald: Sometimes we refer
matters to the procurator fiscal, although they are
rarely taken any further. Of course, if they were
taken further, people would be named and
shamed.
Councillor Davies: That is an important point.
The fiscal is reluctant to get involved in any
planning enforcement issues. Occasionally, it
would be helpful if the fiscal would take notice of
and deal with some high-profile matters.
Councillor MacDonald: If the fiscals are not
willing to take forward such cases, the alternative
is to introduce some form of land court.
The Convener: It is a question of evidence. I
have certainly pursued that matter with the Crown
Office because, in my constituency, the situation in
Greengairs—which is almost as famous as
Pumpherston—has raised questions of proper
enforcement and whether the law has been
broken. Recently, the Crown Office has sought to
ensure that every fiscal’s office has a properly
trained fiscal who specialises in planning
legislation. Such a step should ensure that, if that
final legal course of action needs to be taken,
there will be much more enforcement.
Councillor Davies: I have to say that, around
the country, the fiscals’ approach lacks
consistency.
The Convener: What is COSLA’s view on the
bill’s proposal to replace section 75 agreements
with a new system of planning obligations?
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Richard Hartland: I believe that some members
share my concern about the proposed right of
appeal against a council that declines to waive or
amend a section 75 agreement or planning
obligation. That approach might be flawed. After
all, as the name suggests, a section 75 agreement
is just that—an agreement. It is entered into
voluntarily and for very good reason; indeed,
without such an agreement, the application for the
development might well have been refused. If the
provision is not examined further, it might well
weaken the purpose of section 75 agreements or
planning obligations.
Councillor Davies: With the caveat that
Richard Hartland highlighted, the City of
Edinburgh Council is generally content with the
bill’s proposals. However, many of us are deeply
unhappy and worried about the Treasury’s
proposal for a planning gain supplement, which
would certainly undermine this element of the bill.
The Convener: Mary Scanlon has a specific
question about the planning gain supplement.
Mary Scanlon: I realise that we are talking
about Westminster legislation. However, this bill
seeks to make significant changes to section 75 of
the Town and Country Planning (Scotland) Act
1997 at the same time that parallel legislation at
Westminster will ride a coach and horses through
the same section.
I understand that a measure similar to the
planning gain supplement was introduced in the
1970s, but was abolished because it was
unworkable. I wonder whether any of our
witnesses—perhaps those of a more advanced
age or with more experience—are able to
comment on what happened at that time.
Councillor Dunn: I am a bit young, but I am
aware that there have been two or three attempts
to introduce something similar over the past 40
years. From West Lothian Council’s point of view,
the planning gain supplement—the system that is
proposed in the Westminster bill—would be a
complete and utter nightmare. If it were
introduced, we would be left with a £150 million
gap in our delivery of schools, road infrastructure
and park-and-ride facilities, all of which we are
getting as a result of section 75 agreements with
developers.
Councillor Davies: It would be disastrous for
affordable housing policy.
Councillor Dunn: The proposed system would
kill the whole process of what we have been trying
to achieve in West Lothian over the past few
years. COSLA has tried to get more information on
how it would work, but it is what could be called
suitably vague. It would leave us with a huge
problem. At the moment, if we pass a planning
application for X amount of houses, we will draw
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up a section 75 agreement for the delivery of a
school or something similar. We pass the planning
application, subject to the conclusion of the
section 75 agreement. That is fine. We know what
is coming.
As far as I can ascertain, under the proposed
system the developer would pay a tax to the
Treasury. We would be faced with a planning
application that may require X amount to be spent
on schools. To get that money, we would have to
make a bid to the central fund. We would not know
whether we would get the money, so we could not
pass the application. That would slow down the
whole planning process and go against what we
are trying to do. Moreover, what would happen if
we did not get the money from the Treasury? How
would we fund those projects? Would we be left
with 4,000 houses and no money to build any
infrastructure for them?
From a UK point of view, I can understand what
the proposed system would be trying to achieve,
but the Scottish situation is different. We can live
with section 75 agreements; they are not perfect,
but they work. What is planned will confuse the
situation and slow it down. If the aim is to take
money out of development sites to reinvest in
infrastructure, I do not think that the proposed
system will achieve it—and it is already
happening. Let us consider the uplift that a farmer
gets when a piece of land that is worth £3, £4 or
£5 an acre is designated for housing under the
local plan and is suddenly worth £400,000 an
acre. That uplift is being taxed through a section
75 agreement because the agreement says to the
developer, “For this to become housing land, you
have to give us X, Y and Z, which costs this
amount.” The developer passes that cost on to the
farmer, who ends up getting less money. With
section 75 agreements, the tax is already there
and the money is going directly into the areas that
are being affected by the development; if it did not,
the council would be acting illegally. We cannot
say to a developer, “We want you to contribute
£0.5 million for a park-and-ride station 45 miles
away,” because that would not pertain to their
development. At the moment, the system that we
have under section 75 works fairly well in
achieving taxation on the uplift in the value of the
land. More important, an agreement is focused on
the area that is affected by the development and
on the benefits that that development can bring to
a community.
Mary Scanlon: Would I be right in saying that
planning gain supplements would seriously reduce
your negotiating hand?
Councillor Dunn: We will not have one.
Mary Scanlon: Am I also right in saying that,
although the money would go to the Treasury,
there would be no guarantee how much will come
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back to Scotland or that the money will come back
to the authority from which it was raised?
Councillor Dunn: Definitely. To be cynical for a
moment, we could have a housing development in
West Lothian that gets wapped for X million
pounds’ worth of tax. The Treasury takes its cut
and the money goes back to the Scottish
Executive, which decides to spend a percentage
of it on delivering the third line of a tram system
that does not even go into West Lothian.
Councillor Davies: Suddenly I am converted to
the idea.
Councillor Dunn: I am sure that those
decisions are taken for the greater good of the
Scottish economy, but meanwhile, in West
Lothian, we have got 4,000 kids without a school.
They can get on the tram if they come into
Edinburgh, but they cannot go to school, they
cannot go along the streets and they cannot go to
a community centre. Planning gain has to be
focused on where the development is happening.
Mary Scanlon: Councils are concerned. I think
that we have all received a communication from
Falkirk Council, and I have no doubt that others
will follow.
Councillor MacDonald: The local connection is
crucial. Although the proposal is that the money
might come back to the region, there is no
definition of what the region is. Is Scotland a
region? Is the west of Scotland a region? Is
Glasgow a region? Or is East Dunbartonshire a
region?
More or less all the economic development in
East Dunbartonshire—and we have a £56 million
initiative to regenerate Kirkintilloch—is a result of
planning gain from developing the old Woodilee
hospital site. If money went into the Treasury, it
would be extremely unlikely that East
Dunbartonshire could have that sort of
development.
Councillor Phillips: In my view, the
centralisation—in a Scottish context—of this
particular issue would be an unmitigated disaster.
That view is backed up by what people here have
said so far.
I am reminded of a regeneration programme in
my council area. That programme will fail if section
75 is not in place. Every councillor in Scotland, if
asked the same question, would come up with
exactly the same answer—we do not want this.
Mary Scanlon: I am grateful for your views,
which are very much in line with my own concerns.
I know that the planning gain supplement was
tried on several occasions and was abolished
because it was unworkable. Do any of you have
experience of it?

3332

Councillor Davies: I am old enough, but I
cannot remember. However, I knew that the issue
would come up, so I have brought along the City
of Edinburgh Council’s submission to the
Treasury, which reiterates points that we have
made. I would be happy to leave it with the
committee.
Mary Scanlon: Thank you—that would be
helpful.
Councillor Dunn: Richard Hartland assures me
that he was a young planner at the time.
Richard Hartland: I can assure you that I was a
very young planner at the time. One reason that
the planning gain supplement was not enacted
fully was that very few people understood it—
certainly this young planner struggled with it. I am
therefore very wary of the idea.
Local authorities have also expressed concerns
that a significant amount of land in some areas of
Scotland is owned by well-established and very
old estates, which may well choose to hold on to
their land until such time as a new regime
repealed the legislation, allowing them to operate
under rules that would be more familiar and
probably more lucrative to them.
Mary Scanlon: When the Tories win the next
election.
Councillor Dunn: It is a hell of a long way
away, that one.
The Convener: I do not think that we should
stray on to that subject.
Patrick Harvie: I have a quick question on
planning obligations. I have been trying to get my
head around the idea of unilateral obligations, and
no one has given me a good reason for them. It
seems to me that developers would be unsure of
the value of an obligation undertaken unilaterally;
that communities would feel that developers had
more freedom to set their own terms than they
should have; and that local authorities might feel
that their discretion to set conditions or to decline
an application would be limited if developers were
able to determine which obligations they
undertook. Have you any views?
Councillor Dunn: From the way you put your
question, I think that we agree.
Councillor Davies: That sounds like a question
for Richard.
Richard Hartland: I share Mr Harvie’s concerns
exactly. There is much to be applauded in the
Planning etc (Scotland) Bill, but we must fall back
on the old adage—if it isn’t broken, don’t fix it. The
section 75 arrangement is fairly sound, has been
well tested, and has proved robust. However, we
have a responsibility to consider whether we can
make the arrangement work more quickly and
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more efficiently, so that we can deliver projects
without the seemingly inevitable legal delays. In
various parts of the country, including West
Lothian, we are dedicating resources towards that
end and are making progress.
12:30
The Convener: My final question is on good
neighbour agreements. Does COSLA have a view
on whether the bill should introduce the possibility,
where
appropriate,
of
good
neighbour
agreements?
Councillor Dunn: I agree that they should be
included. Good neighbour agreements are
important. The convener has an example of one in
her area and there are other examples throughout
the country. I think that the agreements would give
comfort to people who live with developments
about what was going to happen and when it
would or would not happen.
The Convener: In my view, it must be clear
what a good neighbour agreement is; it is not an
alternative to a planning condition. Is there a
possible role for local authorities in the
enforcement of good neighbour agreements? Or
would that be a step too far for local authorities?
Should good neighbour agreements be restricted
to agreements between communities and
developers?
Councillor Dunn: Good neighbour agreements
should not be confused with planning conditions,
but they are a nice add-on, from a developer’s
point of view, to reassure people that the
developer will do what it says it will do. On the
enforcement aspect—what is an agreement? Let
us be brutally honest. How many developers do
we know who will come along and say, “Yeah,
sure we’ll do this. Yeah, we’ll sign up to that,” but
will not actually do it? It is all about the
enforcement aspect of the agreement. If there was
a properly resourced enforcement role, local
authorities could take that on. Again, though, it
comes back to resources and what we could and
could not do.
A good neighbour agreement is a good idea that
works well when both parties work to the
agreement. However, we must consider what
happens when an agreement goes wrong. What
can we do and what do we do? I would not want
local authorities to have no powers, because
without them a good neighbour agreement is just a
nice piece of paper. A good neighbour agreement
should include an enforcement regime. If it was
properly resourced, local authorities would be the
ideal bodies to do the enforcing.
The Convener: Thank you. That concludes the
committee’s questioning and I thank the witnesses
for their attendance. I particularly thank Councillor
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Dunn, who managed to mention West Lothian
almost as many times as I mention in this place
my surrounding villages—and that takes some
doing.
I briefly suspend the meeting to allow our
witnesses to leave.
12:32
Meeting suspended.

WRITTEN EVIDENCE FROM COSLA
Introduction
COSLA views the proposed reforms to the existing legislation to be the most significant
dealt with by Ministers in some years, as the proposals seek to place planning back at the
heart of economic development and regeneration in Scotland. COSLA sees these
proposals as a means to make clearer and stronger links between planning and other
Scottish policy agendas, such as tourism, environment, transport, energy and housing, not
to mention water and sewerage infrastructure and from that perspective there is much, in
principle, to welcome.
COSLA is a representive organisation and we note that individual authorities may wish to
comment on specific issues of particular interest to them.
General Comments
We welcome the fact that, over the last couple of years, there has been considerable effort
through many seminars and other public events to discuss the priorities to be addressed in
reforming planning legislation. We acknowledge that much of this has been taken on
board within both the White Paper and subsequent Bill.
Many planning authorities will welcome the proposals, which provide a fresh focus on
planning being at the heart of economic development and regeneration. However, COSLA
is clear that we cannot accept the proposals at face value. Scottish Local Government is
democratically elected to deliver the planning system, and must have a clear
understanding of the implications of this White Paper - not just for the delivery of the
planning function but where it impacts on other key policy areas, such as utilities
infrastructure, transport, and tourism. COSLA has noted the views of other stakeholders in
this process, including those of developers, the Royal Town Planning Institute (RTPI)
[Scotland] and perhaps, more particularly, the views of a range of environmental lobbyists.
On this last point, COSLA notes that, when the Bill was finally published, the issue of
widening rights of appeal in the planning system had been rejected as part of the
proposals. COSLA’s member authorities have expressed different views on this issue, but
the majority have opposed the proposal. A general widening rights of appeal should not
be necessary, in light of the range of other Bill proposals on pre-application discussion and
the increased consultation with the community. Accordingly, we would not support any
proposals on this matter, if introduced at a later stage of the Bill.
COSLA acknowledges that Ministers seek an increase in the performance levels of
planning authorities, and will comment specifically on some of the proposals to achieve
this, later in this paper.
National Planning Framework
COSLA welcomed the National Planning Framework (NPF) published in April 2004, as a
first step towards a clear policy statement of Ministerial priorities for spatial planning
development and regeneration in Scotland. However, we have always been clear that this
document will need reviewed and updated regularly to ensure it keeps step with local
priorities as well as being able to respond to sudden changes such as large-scale
redundancies or indeed large-scale inward investment.
COSLA supported, in principle, the need for a strategic spatial plan Scotland when the first
version of the NPF was launched. We would agree that a reasonable level of public
consultation was undertaken at that time in terms of the four regional workshops. But we
do believe that wider and more detailed consultation is necessary for the updating of the
NPF to ensure confidence and credibilty. COSLA agrees that Parliamentary scrutiny is
relevant to ensure the sufficient consideration of national issues.


431

The proposals for 40 day scrutiny are not ones on which COSLA wishes to comment,
other that to suggest that Parliament itself should determine if it requires more than the
standard 40 day period to undertake such scrutiny.
COSLA’s main interest is in the achievement of a spatial land use strategy that has been
subject to transparent public consideration and input, especially from local authorities.
Such consideration and input needs to follow through in future updates, which COSLA
would continue to suggest that if local planning authorities have to undertake a 5-year
development plan cycle, then it would seem logical that a policy document which is
expected to act as an ‘umbrella’ to such a cycle should be refreshed at least every 3 years.
Some concerns have been raised with COSLA about a perceived ‘centralisation’ agenda
arising from proposals around the NPF and the definition of national projects as well as the
degree to which, if any, Ministers intend to consult on this issue. COSLA noted the
comments made by the Scottish Executive during Stage 1 evidence that the principle or
need for national development is to be defined by the Executive, following scrutiny by
Parliament and that an enquiry would focus on environmental impact, siting and design.
However, the Executive states that it will not be for the NPF to identify precise locations,
rather this will be the task of local authorities.
The Executive went on to say that any statement in the national planning framework may
well be seen as a material consideration in planning and will be taken into account by local
authorities as they draw up their strategic and local development plans. In approving
strategic development plans, ministers will have regard to the national planning framework.
The strategy is not set in stone; it will be carried forward in detail with local authorities. If
local authorities can provide good reasons for shifting or adjusting developments, the
Executive stated that it would certainly take them into account.
COSLA acknowledges that these comments do, to some extent address some of the
concerns raised above. There is however, a continuing concern as to the level of
engagement that should take place with local authorities on the definition of national
projects.
Development plan preparation and review cycle
COSLA continues to have concerns regarding whether a 5-year development plan cycle
can be delivered. We acknowledge that local authorities are already striving to make the
necessary adjustments in process terms to meet this goal. In real terms, COSLA notes
that as soon as a development plan is approved, planning authorities will have to start the
process afresh. While this may involve ‘carry-forward’ from one development plan to
another, nonetheless the adoption of new proposals may be delayed for reasons beyond
the control of planning authorities, which may in turn cause difficulties in meeting the 5year timeline. Planning authorities need to have reassurance that they will not be
penalised, should they not achieve the proposed timeline, through no fault of their own.
An incentive scheme for local authorities to encourage the achievement of the 5 year cycle
would be welcomed.
COSLA has noted the comments during Stage 1 evidence that provide reassurance of the
understanding that key agencies have not been engaging with the planning system to a
consistent standard. To that end, COSLA supports the duty of cooperation as proposed in
the Bill. It will be useful in guidance following the Bill, that a clear definition is made of ‘key
agencies’, so that there is no doubt in local authorities’ minds of the organisations from
which they should be seeking comments and input on development plans.
COSLA would argue that if the lack of response holds up the development plan process, it
is not local authorities that should be penalised, but the agencies that have caused the
delay.
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The tone of the proposals in respect of reserve powers for ministers to intervene and direct
local authorities to transfer staff to the city/region plan teams is disappointing. It is unlikely
that local authorities will resist this approach once legislation is in place and while
recognising the need for ‘what if’ powers, the scenario painted by the proposals has
provoked a negative reaction. COSLA believes that the proposal for reserve powers in
this regard need to be clarified, to more fully explain the intention and to provide a degree
of comfort to local authorities. COSLA could support intervention, in principle, as a last
resort, only when all other avenues of dialogue have been exhausted.
Similar ‘what if’ powers are proposed in respect of final decisions on draft plans. Equally,
there needs to be clarity in what is proposed. Strategic Development Plans of necessity
will have to address strategic spatial planning issues at a more defined level. But it is only
fair and reasonable that local decision-making should have primacy in the final
determination on the draft Plan.
The role of the Reporter in the planning process is noted. However, we cannot support the
proposal that the Reporter have final say, as this fails to acknowledge democratic
accountability and decision making at a local level
.
Procedures for pre-application consultations
As mentioned at the start of this paper, COSLA notes that the White Paper has rejected
the notion of widening rights of appeal and has proposed the more positive step of
establishing statutory pre-application discussions.
We recognise the need for communities to have a voice in development planning, but
COSLA continues to believe that a general widening rights of appeal as advocated by
some is not the most inclusive means to achieve that engagement.
While recognising the resourcing implications of the Executive’s proposal, it is obvious that
the ongoing demands of certain stakeholder groups to have wider rights of appeal, both to
planning applications as well as decisions, is not sustainable, if there is a demand on the
part of Ministers for a faster, more efficient planning system.
As mentioned above, we are aware that the Executive's proposal for no third party right of
appeal is likely to be fiercely contested by environmental lobby groups, and it remains a
strong possibility that during the Planning Bill, amendments seeking to introduce some
form of it will be brought forward by some MSPs. COSLA will continue to oppose this, as
outlined in our general comments.
During the first Stage 1 session there was some discussion around the issue of
engagement with the community and the need for a sustainable approach to this. COSLA
would anticipate that this questioning will feature repeatedly in the forthcoming evidence
sessions. Equally, much was made in the evidence session of the need for local
authorities to be able to prove that the level of engagement with the community was such
that, for example, development plans can be approved, and Reporters can deal with
objections. Issues round the balance of rights in the Bill in terms of the European Court of
Human Rights was questioned and it could be expected, judging from comments made
that some challenge to that determination of balance may occur, possibly by amendment.
This goes to the heart of the argument on widening rights of appeal, and COSLA will
monitor this issue during the remainder of the Parliamentary process.
Neighbour Notification
Although many planning authorities have indicated their willingness to take on this role, in
principle, a number have made known to COSLA their concerns in having to take over
responsibility for neighbour notifications, as they see this as a significant new burden in
terms of time and staff resources. This is an issue for urban authorities with a volume of
high-density housing, where notification might be required.
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It is also an issue for rural authorities in terms of the need for on-site assessment of the
neighbourhood to which the application applies, as well as the costs of mailing notification
to all who are deemed to be ‘neighbours’ within the prescribed parameters. Actual
identification of land ownership may also create a cost burden. Early pilot exercises
suggest a not insignificant cost involved per application, though circumstances and costs
will vary according to the council area and the neighbourhood concerned. We are also
aware of some sensitivity to the risk of having to respond to appeals through the Local
Government Ombudsman, should a challenge be made of failure to notify properly.
Costs are variable according to each authority, in respect of the complaints procedure in
place, so it is difficult to assess the impact of legal and administrative costs. However,
should problems arise with neighbour notification, the costs to authorities of dealing with
Ombudsman complaints could be significant. There may be merit in the development of a
voluntary code of practice as used by English planning authorities, as a means to offset
such risks.
Indications are that the Executive propose that fees incorporate an element to cover costs
of neighbour notification. While this might be of some comfort, there needs to be clarity
that a standard charge is not applicable here, as costs will vary in every authority area.
The Executive has already acknowledged that full cost recovery from planning fees should
be achievable – this should include neighbourhood notification costs.
Scheme of Delegation
COSLA is aware of a degree of sensitivity among planning conveners as to how schemes
of delegation would work, in terms of a changing relationship between elected members
and officers in the management of planning applications. This would have particular
relevance in terms of management of appeals. We accept that a number of planning
authorities have already introduced schemes of delegation to improve the processing of
non – controversial planning applications. However, what may work for one authority may
not work for all and the Executive should take account of this in the level and method of
requirement it proposes to place upon planning authorities to undertake this change in the
planning decision-making process. COSLA continues to believe that more clarity is
needed, especially if the schemes are to be approved by Ministers, as proposed.
Dialogue with Developers
Just as communities want to feel included in development planning matters, COSLA
recognises that developers also seek improved engagement with planning authorities and
a faster conclusion to planning applications. With that in mind, the White Paper suggests
the need for a ‘contract’ between developer and planning authority for major applications
to promote positive dialogue and establish a fixed timescale for the application process.
Developers have already expressed their doubts about the effectiveness of this proposal
and want financial penalties for authorities that do not adhere to the contract timescale.
COSLA believes that it is in the interests of both individual planning authorities and in the
wider economic interests of Scotland that a positive dialogue is maintained here.
However, we are also clear that it is just as much the responsibility of developers to ‘play
fair’ with planning authorities in ensuring that all relevant documentation is submitted on
time, in order that the application process is not delayed by them as applicant. Developers
must also take seriously their duties to consult communities as proposed in the White
Paper.
By doing this, communities will gain a sense of inclusion and the arguments around the
majority of third party rights of appeal claims are likely to be reduced.
Local authorities believe there is a need to have a role in monitoring this dialogue, to
ensure a sufficient level of commitment by developers to this duty. Proposals suggest that
planning authorities can refuse to progress an application unless sufficient consultation is
undertaken. COSLA would support these proposals.
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Resources
In order to deal with the above issues and everything else contained in the White Paper,
there is a need for resources. One of the most pressing issues is the current lack of
resources available to many authorities to fund the recruitment and retention of
professional planners to deliver the current planning system, far less the White Paper’s
proposals. Add to this the implications of Strategic Environmental Assessment and there
is a real problem. COSLA is aware of the study commissioned by the Scottish Executive
of the current situation and the further study commissioned to provide an impact
assessment of the White Paper proposals.
COSLA is aware that the Executive considers that the ‘two reports, in fall considerably
short of what is required to assess the extent to which additional resources are required to
bring the funding of the existing planning system up to an acceptable level and to assess
the full financial implications of the White Paper reform proposals for local authorities.’
COSLA continues to be happy to engage in joint discussions with the Executive on how
this might be approached in the future Spending Review.
COSLA is also aware that the Executive believes that there is potential for savings to be
made as a result of the proposals in the White Paper, especially regarding the removal of
a tier of development planning from all but the city/region planning authorities. However,
COSLA believes it is unlikely that the White Paper proposals and that which follows in the
Planning Bill will be cost-neutral to local authorities. An improved fee structure may offer
some comfort and the Planning Development Budget may offer new capacity-building
opportunities, but a longer-term view needs to be taken on resources, if this legislative
change is to be effective.
Initial feedback from the Executive suggests that a further exercise carried out with local
authorities indicates that costs of dealing with planning applications and development
control are being fully recovered from the fee structure currently in place. On that basis, a
decision has been taken not to raise fees for 2006-7. Fees take no account of the cost of
the development of strategic and local plans. COSLA would argue that the de minimus
position on the fee structure for 2006-7 should be a rise in line with inflation. Together with
the proposed new burdens and the costs linked to work done by other council departments
as part of the planning process, this suggests a potential gap in funding that will have to be
met. COSLA will continue to discuss this funding gap with the Scottish Executive.
Sustainable Development
The White Paper on Planning suggests that its proposals increase the opportunities for
planning to fulfill its potential and to play its role in delivering sustainable development.
‘For development to be sustainable, it must be the right development, in the right place, of
the right quality and at the right time.’
There are some concerns that the definition of sustainable development is not clear
enough and some environmental stakeholders are approaching Ministers directly, seeking
the introduction of a sustainable development purpose for the Planning Bill. While COSLA
acknowledges that the definition could be clearer, the need for a statutory purpose is not
accepted, especially as the Environmental Assessment (Scotland) Bill draws towards the
end of its parliamentary process. COSLA welcomes the position taken on sustainable
development in the Bill. The need for a statutory purpose, however, is not something
COSLA believes is necessary, especially when other legislation, such the Environmental
Assessment legislation places duties on local authorities to take into account
environmental sustainability in producing strategies and programmes for a council area.
Since the White Paper and subsequent Bill seeks to focus on planning design as a future
priority, ‘place’ and ‘quality’ have been addressed, and the level of community and
stakeholder consultation and engagement should, in theory, determine the ‘right time’.
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During Stage 1 evidence, COSLA noted that reference was made to the level of
engagement by local authorities with sustainable development issues. The Scottish
Executive stated that Sustainable development is a broad concept that has its expression
in many different forms. The clear expectation is that local authorities, in preparing their
development plans, will have regard to the relevant documents on sustainable
development—notably the Scottish Executive's sustainable development strategy.” The
Executive has stated in its evidence that it will prepare further guidance for local
authorities, setting out how it expects them to perform that duty in preparing their
development plans. The broad context is to be the sustainable development strategy,
beyond which the Executive will give local authorities further guidance on what that will
mean in practice when they prepare their development plans. COSLA believes that this is
the right and most practical approach to take.
COSLA notes that this issue forms part of the Ministers powers to approve development
plans, and such approval can be delayed until such time as a development plan shows the
adequate references to sustainable development.
Enforcement
COSLA welcomes the measures proposed in the Bill on enforcement and would
encourage the Committee to consider the extent to which penalties such as Fixed Penalty
Notices could be used to tackle issue of non-compliance with the planning system.
Culture Change
Much has been said in the White Paper and by stakeholders in their responses as to the
need for culture change. Some authorities may not accept this view - some communities
may not either. Nonetheless, during the time that has elapsed since earlier planning
legislation, the climate in which development planning has operated has changed, to the
extent that it could be suggested that the general public perception of planning has
become prejudiced.
The White Paper and the Bill seeks to change that perception in the eyes of all relevant
stakeholders, most important of which being communities. While a role for culture change
does lie with planning authorities, it extends to others such as elected members,
developers, the Scottish Executive, Ministers and the communities themselves.
Conclusion
COSLA is aware of the many types of consent processes that are linked to the planning
system, for example flooding and energy. It would of interest to COSLA to know if, in
streamlining the development planning process through the Bill proposals, there will be a
recognition of the anomalies that currently exist and an attempt to address them.
The views expressed above are very much focused on high level issues as COSLA sees
them in the Bill. Individual councils will raise issues particularly pertinent to them locally.
As said before, there is much to support in principle and our concern lies more with the
process and resources to carry out that process than with the strategic direction being
taken.
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SUPPLEMENTARY WRITTEN EVIDENCE FROM COSLA
I refer to the evidence given by COSLA to the Communities Committee on Tuesday 22
March. The COSLA panel was asked for views on the above issue, which was noted by
Committee members as being present the White Paper on Planning, but not in the Bill
itself.
On re-assessing the Bill contents, COSLA would agree that there is not an explicit
reference to this proposal in the Bill document, though it is noted that the term is used in
paragraph 253 of the Bill’s Financial Memorandum. It is worth pointing out however that in
subsections of the Bill at Part 3, paragraph 6, section 1, the proposals noted could be
construed as a model for processing agreements. COSLA understands that the approach
being taken is to enable the principle of processing agreements to be introduced under
secondary legislation.
The Committee will recall that the COSLA panel suggested in its response to the White
Paper proposal that it would be preferable that processing agreements be introduced on
the basis of voluntary, rather than mandatory use. COSLA has taken soundings from
various local authority reactions to the White Paper proposals and would confirm that a
voluntary approach would be of more practical use, as there are views that a mandatory
process could lead to the potential for protracted legal disputes that would only serve to
delay the application process.
At least one authority has also noted the importance of the thresholds applied to
developments, as governed by the proposed hierarchy, as the definition of major and local
developments could influence the number of processing agreements required, leading,
potentially to additional resource burdens.
Based on the above, COSLA is not convinced at this time of the need for explicit reference
to processing agreements in the Bill itself.
I trust these comments are of use.
Yours sincerely
Councillor Willie Dunn
COSLA Spokesperson, Economic Development and Planning
PLANNING GAIN SUPPLEMENT
COSLA INTERIM POSITION

Background
The Barker Review on housing supply in 2004 indicated the need for housing growth
across the UK. The report made little specific reference to Scotland, however, therefore it
was not possible for COSLA to determine the impact that this report might have in either
the short or longer term.

The Review argued that the Government should actively consider measures to
capture a portion of the gains accruing to landowners as a result of the granting of
planning permission, so that increases in land values can benefit the community
more widely. It argued that these gains could play a useful role in providing a
funding stream for the local and strategic infrastructure necessary to support
growth.
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In December 2005, the Chancellor of the Exchequer announced in the Pre-Budget
report that a consultation would take place about Planning Gain Supplement
(PGS) proposals.
The PGS consultation paper states a case for capturing a modest portion of the
land value uplift for the benefit of the wider community and describes how a
workable and effective PGS might operate. The consultation sets out options for
allocating PGS revenues, informed by the following overarching principles:
x

x

x

As an essentially local measure, a significant majority of PGS revenues will be
recycled to the local level for local priorities. This will help local communities to
share better the benefits of growth and manage its impacts, and will ensure that
Local Government overall will receive more funding through PGS than was
raised through the planning obligations system (S106 Agreements in the English
planning system equivalent to S75 Agreements in Scotland));
PGS revenues will be dedicated to financing additional investment in the local
and strategic infrastructure necessary to support growth. The Government
anticipates that an “overwhelming majority of PGS funds” will be recycled within
the region from which they derived; and
PGS revenues will also be recycled to deliver strategic regional as well as local
infrastructure to ensure growth is supported by infrastructure in a timely and
predictable way. Local and regional stakeholders, including business, will play an
important part in determining strategic infrastructure priorities to help unlock
development land.

HM Treasury, HM Revenue and Customs and ODPM officials have been meeting with
stakeholders throughout the UK as part of the consultation process. A meeting with the
Scottish Executive and a range of stakeholders was held on 23 February 2006. COSLA
was represented at that meeting and noted a general consensus that this was not viewed
as a practical way in which to enhance land use planning supporting housing and
economic development in Scotland. Representatives of developers indicated that they
could not see these proposals as offering any further certainty for development if clarity
could not be achieved about the point at which development commences, taking into
account the work done by developers, in many instances, to install infrastructure for water
and drainage, prior to commencement of building.
COSLA understands that there has been a mixed response to the proposals in England
and Wales, despite the UK Government notion that PGS will offer real opportunities for
growth. The Pre-Budget Report states that Planning Gain Supplement will not be
introduced until 2008 at the earliest.
COSLA also understands that the Scottish Executive Planning Division largely share the
concerns of Scottish local authorities as to the workability of these proposals.
COSLA’s major concerns continue to be that:
x

x

x
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The proposals do not appear to take account of the planning system in Scotland,
nor specifically the efforts being made by the Scottish Executive to clarify the use
of Section 75 Agreements, thus paving the way for more transparent use of
planning gain;
The proposals offer no suggestions as to the tax levels proposed, or whether a
flat or variable tax rate will be applied across the UK. Councils have
demonstrated to COSLA that both a flat tax and a variable tax rate will cause
difficulties in both low and high land value areas, leading to problems such as
development blight and inflationary house prices;
The proposals remove local decision –making from planning authorities as to the
use of planning gain, by restricting the types of development that can be
supported by planning obligations, otherwise known as Section 75 Agreements;

x
x
x

The consultation lacks any clarity as to the re-distribution of revenue from the
Planning Gain Supplement, to the extent that there are no guarantees that funds
either in whole or part will return to the point of origin and within what timescales;
In connection with this, since the fiscal relationship does not extend to Scottish
local authorities, it will be for Scottish Executive Ministers to decide how to
redistribute the funds, if at all, back to local authorities; and
Equally, and perhaps more importantly, it is not clear what impact this would
have on the ability of developers to resource their expected contributions to new
connections to water and sewerage supplies, in respect of the Quality and
Standard 3 investment Programme announced by Ministers earlier this year.

There is assurance by HM Treasury that the consultation process will continue on this
matter, but despite assurances that they will listen to concerns, there is still the intention
on their part to see this introduced at the earliest in 2008.
Kathy Cameron
Policy Manager
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Scottish Parliament
Communities Committee
Tuesday 28 March 2006
[THE CONVENER opened the meeting at 09:32]

Planning etc (Scotland) Bill:
Stage 1
The Convener (Karen Whitefield): I open the
10th meeting of the Communities Committee in
2006. I remind all those present that mobile
phones should be turned off. Apologies have been
received from Tricia Marwick, who is unable to
attend the meeting.
The only item on the agenda is the Planning etc
(Scotland) Bill, for which I welcome the Deputy
Minister for Communities, Johann Lamont. She is
accompanied by Jim Mackinnon, chief planner;
Michaela Sullivan, assistant chief planner; Tim
Barraclough, head of planning policy and case
work; and Lynda Towers, deputy solicitor in the
office of the solicitor to the Scottish Executive.
The importance of the bill, and the number of
individual proposals within it, have been stressed
on several occasions. I hope that the minister will
appreciate that the committee has a considerable
number of questions to ask, both today and
tomorrow, and I thank her in advance for her
patience in answering those questions. Minister, I
understand that you want to make a short
statement prior to our beginning our questioning.
The Deputy Minister for Communities
(Johann Lamont): I appreciate the fact that I am
noted for my patience, and it is good to have it
acknowledged this morning.
I am pleased to address the committee on the
Planning etc (Scotland) Bill, which represents the
most significant reform of the planning system in
Scotland in a generation. The bill takes forward
proposals that were set out last June in the white
paper, “Modernising the Planning System”. The bill
is the central element of our programme to
achieve our vision of a successful planning
system—a system that is forward looking and that
rebuilds the trust that communities must have in
the system.
Our reforms will establish a system in which new
development is led by up-to-date, relevant and
proactive plans; in which all interests are fully
involved in the decisions that affect them; and
which will unlock Scotland’s potential and deliver
the growth that Scotland needs—growth that is
sustainable in social, economic and environmental
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terms. The bill will make the planning system fit for
purpose. It introduces a clear sense of priority and
will allow different types of application to be
addressed in different ways. That is why the bill
will give the national planning framework an
enhanced role and status. The NPF will set out the
Executive’s strategic development priorities more
precisely and will bring together the spatial
implications or area impacts of the on-going
programmes of the Executive, other public
agencies and local authorities.
The NPF will have a key role in providing the
national context for development plans and
planning decisions. Many people have, rightly,
said that the planning system is too unwieldy,
complex and poorly focused. I agree. That is why
we aim to create a planning hierarchy to
streamline and speed up the planning process
across the board and to focus engagement and
scrutiny on the major, complex and controversial
development management issues. That will make
the new system better for everyone.
Our white paper, “Modernising the Planning
System”, placed great emphasis on early
engagement in the planning system. The bill will
increase communities’ ability to engage early in
the process. It will guarantee their right to make
their voices heard while proposals are still on the
drawing board. Most important will be a deeper
and closer engagement at the development
planning stage, when strategies are agreed and
the principle of development on particular sites is
set.
I want planning to play a central role in the
delivery of sustainable development and
environmental justice. As revitalised development
plans will be at the heart of the modernised
planning system, the bill requires those plans to be
prepared with full regard to the principles of
sustainable development. Like the white paper,
the bill covers a large range of issues. It is the
core component of a comprehensive and finely
balanced package of reforms that are designed to
revitalise the Scottish planning system.
I know that the committee has already heard a
great deal of evidence from a wide range of
interests and that committee members will have
many questions to ask. I hope that my answers
will help to explain why I have made these
important proposals. They are significant
modernisation proposals because they are the key
to unlocking Scotland’s future. This is a once-in-alifetime opportunity that we must take together.
The Convener: I will start the questioning.
When do you expect every local authority in
Scotland to have an up-to-date development plan?
Johann Lamont: Different local authorities are
at different stages. We are not starting at a base
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from which we could reasonably expect all plans
to be rolled out by a certain date. The process will
be important for local authorities as they develop
their plans, and they will not all do that at the same
pace. Perhaps Jim Mackinnon can outline the
timetable for some of the proposals that will be
made in secondary legislation.
Jim
Mackinnon
(Scottish
Executive
Development Department): As the minister said,
planning authorities are at different stages of plan
preparation. Some are close to adopting local
plans and some have structure plans either that
are with us at the moment or that will be submitted
to us shortly. Those should provide a long-term
perspective on Scotland’s future.
We do not have a blank sheet of paper and we
do not want to stop progress on development
planning. Different councils and planning
authorities will arrive at up-to-date local plans at
different stages; there is no doubt about that.
Some will, I guess, have up-to-date local plans by
the time that the bill is passed. We want local
authorities to maintain the momentum, as the very
clear signal from the white paper is that
development plans will be at the heart of the
reformed system. However, we will produce draft
regulations, which we will consult on next year,
once the bill has been passed. After we have
consulted on them, we will lay revised regulations.
It is not a case of saying that we will have up-todate development plans by a certain date. The
authorities are progressing development plans at
the moment, and we do not want the reforms to
act as a deterrent to or constraint on that.
The Convener: The committee shares your
concern that the bill should not act as a deterrent
to the production of development plans, which are
needed. If we do not have development plans, it
will be difficult for people to know what the shape
of their community will be. However, our
experience in Scotland is not uniform, and several
local authorities’ development plans are
considerably out of date. What reassurance can
you give the committee that the development
plans will all be up to date? At the moment, in
some local authorities, they are 10, 20 or even 30
years out of date.
Johann Lamont: The bill draws a line in the
sand and makes it clear that the new system will
be a development plan-led system. That marks out
to local authorities why it is important for their
plans to be kept up to date. Equally, we will have
to ensure that local people understand that their
engagement at the development plan stage is
critical. That is why the development plan process
will involve neighbour notification about specific
proposals in the plan, rather than leaving that until
an application for planning permission is made.
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So there is a job to done to alert people to the
implications of development plans. Local
authorities throughout Scotland are expected to be
consistent in taking their development plans
seriously. If a development plan is out of date, it
will not be as significant in the consideration of a
planning application as it would be if it were up to
date. It is in the interests of the local authority to
ensure that it keeps its development plan up to
date.
We are pushing with the grain of local
authorities. I was struck by how positive the
Convention of Scottish Local Authorities was
about the bill, which will not be resisted, although
there are practical concerns about its delivery.
Local authorities understand the importance of
development plans. Ultimately, of course, it is
possible for the Executive to intervene to seek a
planning audit to see what is happening in an
individual local authority. We will not say that we
want a development plan-led system, but fail to
follow through with the consequences of that. We
will both support and press local authorities to
ensure that they do all that they can to ensure that
development plans are kept up to date.
The Convener: What action does the Scottish
Executive envisage taking if development plans in
a particular local authority are not kept up to date
and do not comply with the five-year timescale?
Johann Lamont: It is helpful to work on the
assumption that local authorities want to cooperate with the new process. They have been
extremely positive and there is recognition that
having an up-to-date development plan that local
communities have bought into is a strength,
because it helps local authorities to manage their
business. There does not necessarily have to be
conflict. However, as I said, the development plan
is critical. If there is a pattern in a local authority of
its development plan not being up to date, being
out of kilter with everybody else and all the support
mechanisms and training have not effected a
change, ultimately the Scottish Executive can ask
for a planning audit from which there will be
recommendations that can be pursued.
The key message is that we want to work with
local authorities to deliver development plans
because we and they understand how critical they
are in managing their local authority business and
change in their communities.
The Convener: My final question is about the
ability of the Executive and the Scottish Executive
inquiry reporters unit to consider development and
strategic plans. Are you aware of the concerns of
local government about the pressures that might
arise, particularly in the reporters unit, as a
number of local authorities finalise their
development and strategic plans? How will
bottlenecks be dealt with?
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Johann Lamont: We want to work closely with
local authorities to manage this business. There is
no point in having a development plan system that
falters because we do not have the means by
which to work through the process to approve the
plans. We need to work with the reporters unit and
local authorities to identify what causes those
bottlenecks, how the process can be managed
and the problems addressed. Perhaps Jim
Mackinnon can highlight some practical measures.
Jim Mackinnon: A key point to remember is
that, for the first time, we are proposing a statutory
requirement to keep development plans up to
date. I am afraid that that has only been honoured
in the breach so far. It has been a good idea and
good practice, but we are now proposing that
plans should be updated every five years. That
requires a culture change in the management of
the process, not just to make it a technical or
bureaucratic process, but to ensure that
communities are involved throughout the process
and have trust and confidence in what is
happening.
It is important that, in the audits that we carry
out, there will be several reasons why a local
authority has or has not performed as we
envisaged. It might be because the plan is before
the courts as a result of a legal challenge, it might
be that the local authority has not devoted
sufficient resources to it or it might be because the
volume of objections to a particular local plan was
higher than anticipated. How we address particular
issues will be a case of horses for courses.
In relation to the role of the reporters unit, we
are asking local authorities to prepare a
development plan scheme that indicates how they
will cover their area in the plan and when they will
do that. That means that there should be more
advanced knowledge of when pressures will arise.
That is an important change. As a result of
changes to appeal mechanisms, we propose that
small appeals—which, taken together, can take up
a lot of reporter time—will be passed to a panel on
the local authority. That should release capacity in
the inquiry reporters unit.
However, just as there is a management job for
local authorities, there is a management job for the
Executive and the inquiry reporters unit, so that
demands on the system can be anticipated and
planned for.
09:45
Scott Barrie (Dunfermline West) (Lab): We
heard evidence from the Convention of Scottish
Local Authorities last week. The witnesses argued
that giving a reporter the final authority on
development plans failed to acknowledge local
democratic accountability for decision making.
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How do you respond to that contention? Why have
you given the reporter the final authority?
Johann Lamont: We acknowledge the critical
role of local authorities in delivering development
plans and bringing about change in local
communities, and we acknowledge that local
authorities are democratically accountable.
COSLA probably highlighted that in its evidence.
However, there is a tension. On balance, we
judged that we wanted a broader—from the
stakeholders’ point of view—fairer and more
independent process. That is especially the case if
a local authority has interests in sites covered by
the development plan. Two themes that have run
through our discussions on the bill have been
democratic accountability and local authority
interest. We are trying to strike a balance and we
acknowledge the importance of independent
scrutiny.
We will allow planning authorities to depart from
development plans, but only when the
circumstances are clear. We have to reassure
communities that, although local authorities may
have certain interests in the development plan,
their plans will be tested.
COSLA has raised concerns about the removal
of local authority discretion. We are considering
the wording of the bill to see whether we can ease
those concerns—which we acknowledge—but we
see both sides of the issue.
Scott Barrie: It would be helpful if the wording
were reconsidered. Communities need to know
what they can expect from a development plan. At
the moment, there are gaps that have to be filled.
COSLA argued strongly that, if the final authority
rests with a reporter, the work that local authorities
are trying to do for their communities could be
undone. The idea of there being a partnership
must be strengthened; it should not be a case of
one or the other partner being paramount.
Johann Lamont: We want to resist
centralisation; the charge of centralisation
concerns me greatly. However, communities have
to be confident that what local authorities do is
open to scrutiny. We are happy to consider the
wording in the bill to see how COSLA’s concerns
can be addressed, but people want local
authorities’ plans to be open to independent
scrutiny too.
Jim
Mackinnon:
In
England,
the
recommendations of the inspector—as the
reporter is called—are binding on local authorities.
We do not think that that is appropriate for
Scotland and we want to acknowledge local
authorities’ crucial role. However, people
sometimes write to us to say that, although their
case was considered at an inquiry and the reporter
accepted their arguments, they now feel
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disillusioned and disenchanted with the planning
process because the reporter’s recommendations
were overturned. We want to put checks and
balances into the system. People’s arguments
have to be heard, and local authorities rightly have
a role in the process. As the minister said, we will
consider the wording to see whether we can ease
COSLA’s concerns.
Scott Barrie: Thank you for that.
Minister, you mentioned the charge of
centralisation. Why does the bill give Scottish
ministers a power to direct the transfer of local
authority staff to work on strategic development
plans? That is another issue that COSLA raised
last week.
Johann Lamont: The strategic development
plans are significant and we want people to work
together on them. The power is an important way
of ensuring that the plans are developed in the
way that has been suggested. The power is not to
identify individuals and tell them to do a particular
job; we want to ensure that the arrangements for
joint working are effective and that management
issues do not break the process.
Scott Barrie: On a more local matter, Fife is to
be split between the strategic development plans
for the Dundee and Edinburgh city regions. There
is considerable opposition to that in Fife. How will
you ensure an equal partnership between the local
authorities that come together to develop the plans
and that they work together effectively?
Johann Lamont: Fife will not be split in two, but
Fife Council will make an important contribution to
the city region plans for Dundee and Edinburgh.
Scott Barrie knows Fife better than I do, but it is
fair to say that, as Fife has an interest in both city
regions, it is important that it is represented at both
tables. At present, cities develop and the local
authorities in the surrounding areas have to—
Scott Barrie: Pick up the pieces.
Johann Lamont: I would not say that, but that is
because I live and work in a city, so I may have a
slightly different perspective.
There are anxieties about the proposal, so we
must tease it out to reassure people. The strategic
plans are a positive development and people in
Fife should see them in that light. They might feel
that Fife will be overwhelmed by the other local
authorities that are involved, but we are keen to
stress that the process is about co-operation and
developing a strategy that is in the interests of all
the authorities, rather than about one authority
imposing its will on others. We must work towards
that and ensure that any anxieties about councils
being pushed around are dealt with as the process
goes on.
We understand that concerns exist about the
identification of boundaries. We are considering
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introducing helpful wording in the bill that avoids
the perception that we are splitting Fife in two. Fife
Council has its integrity and interests, but it will
want to contribute to the two city regions.
Management issues arise about where the
boundaries will lie, so we must find a way of
flagging that up in the bill.
Scott Barrie: That is absolutely right. The issue
is about where the boundaries are drawn and
which areas might become less important. The
salient areas near the two bridgeheads are
important to the local authorities to the north and
south of Fife, but the contentious matter is how far
into Fife the regions will go. I accept that Fife will
not be split in two, but there is a temptation to
think that, because we will have to draw the line
somewhere, which will obviously cut Fife. That is
where the difficulty lies.
Johann Lamont: The critical point is that
boundaries will be agreed by consensus or, if
there is no consensus, the Scottish ministers will
have a role. The underpinning idea is not that one
council will impose its will on another one; the aim
is to find a way of harnessing all the energy.
Therefore, Fife Council will be at the table arguing
on the challenging issues. For example, I am sure
that travel-to-work patterns are not, as one might
expect, that people who live at one end of Fife go
to Edinburgh and people who live at the other end
go to Dundee. Fife Council is best placed to point
that out and make its case. Issues arise about
getting a consensus on the strategic plans.
Jim Mackinnon: I make it absolutely clear that
the bill will not give ministers the power to transfer
staff or appoint people to specific posts. For pay
and rations purposes and other employment
reasons, the people in the strategic development
team must be employed by a particular authority.
Under the arrangements in Glasgow and the
Clyde valley, which are a model for the
arrangements that we are trying to roll out,
Renfrewshire Council has that responsibility. The
point of the power is to avoid creating a separate
legal entity, with ministers directing who should be
employed.
Scott Barrie asked how people feel about
working in partnership. A lot of partnership working
happens already. When the Glasgow and Clyde
valley structure plan team was set up, concerns
were raised that the city would dominate in the
arrangement. However, that has not proved to be
the case. Each authority contributes equally to the
costs of managing the structure plan team, which
works extremely well.
As the minister said, splitting Fife is not the
intention. The bill will give ministers powers to
designate authorities that will be required to cooperate for the purposes of strategic development
planning, but it will be up to those authorities to
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decide what the appropriate boundaries should be.
Given the different travel-to-work and housing
market areas, judgments about boundaries will
need to be made.
We will consider whether there is scope for
overlapping boundaries when we develop the
associated regulations for strategic development
plans. Given that the issue might arise in a public
inquiry whether a strategic development plan
applies to a particular area, we consider that
boundaries of some sort will be required. The
situation that we envisage is that the authorities
involved would determine the precise boundaries,
but overlapping boundaries may be possible in
certain areas such as Fife, where certain
communities might function as part of both the
Edinburgh and Dundee areas.
Mary Scanlon (Highlands and Islands) (Con):
Excuse my hoarse voice. Was consideration given
to including on the face of the bill a requirement
that communities be consulted? That would
reassure people that they will be fully included.
Johann Lamont: There is a critical need for
early engagement with communities, which we
have striven hard to establish. As has been
identified, it will be important to involve
communities early not only in the development
plan but in specific proposals, which will need to
be highlighted to neighbours who might be
affected. We are doing a lot of work—I do not say
this lightly—around community engagement and
involvement. As well as publishing a planning
advice note on the matter, we are ensuring that
development plans and planning applications will
include statements about what consultation has
taken place.
I am keen to lock into the system an expectation
that authorities will consult and that they will be
judged on the quality of their consultation. The bill
and its supporting secondary legislation will give
substance to that expectation, but I am not sure
that including on the face of the bill a phrase about
consulting communities would deal with the depth
of what is expected. I know that some people have
argued that the lack of such a phrase in the bill
implies that we do not want to require consultation,
but that suggestion flies in the face of all that we
have said and everything that is locked into the
different stages. I do not know whether we could
perhaps require that a summary be provided of the
different suggestions that have been made at each
stage to show that consultation has taken place.
However, we really are working on community
engagement.
Jim Mackinnon: The bill promotes community
engagement in development planning by requiring
each local authority to include in its development
plan scheme a statement of how it will engage
with all its stakeholders in drawing up its
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development plan. Communities will be key
participants, but planning authorities will need to
balance their interests with those of other
stakeholders in preparing the development plan.
Stakeholders will also need to be engaged in the
issues report; such engagement was not
previously required. In addition, significant
proposals in the development plan will need to be
notified to owners and neighbours, so people will
be made much more aware of what is happening
in their area.
The bill will also introduce a new provision
whereby the reporter will be required to consider
not just objections A, B and C, but whether the
quality of engagement was appropriate and
whether the planning authority achieved its
objectives for engagement. If the reporter is not
satisfied that that is the case, he or she can ask
the planning authority to undertake further
engagement.
The minister mentioned the planning advice note
on community engagement. We attach high
priority to that advice note, which we are drawing
up with the help of stakeholders. We do not
normally consult on planning advice notes, but we
intend to issue for consultation a planning advice
note on best practice in that area. A lot of good
practice exists in planning and elsewhere, so we
want to draw on that and tap into it. Essentially, we
want to move from the current approach to
consultation, which is perceived to be fairly
mechanical, to genuinely contemporary and highquality engagement that helps to promote public
trust and confidence in planning.
Mary Scanlon: That is helpful.
The minister suggested—if I heard her
correctly—that there should be a summary of
community engagement. I would find such a
summary helpful. Some community councils and
others, including many individuals, have had bad
experiences over the years. I do not want to get
into the third-party right of appeal, but it would help
enormously in addressing the problem if
individuals were assured that consultation—
including the appeals procedure and the preapplication procedure—was real, meaningful and
inclusive.
10:00
Johann Lamont: That is right. Consultation is
not about sticking something on a lamp post and
ticking a box to say that you have done what was
necessary. The whole thrust of the bill is against
that. If we are to get people involved at the
development stage, rather than have them react to
an application for planning permission, we will
have to work a great deal harder at consulting. We
must also be much more imaginative about how
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we consult. We will not consult young families at 9
o’clock at night in a village hall, because those
people have caring responsibilities that prevent
them from attending. Although there are statutory
consultees such as community councils, which
have a critical role, they are not the only means by
which people can be engaged.
I hope that there will be crossover from work that
we are doing on community voices and
engagement, through the community planning
process, which will shape and inform our
expectation of consultation on development plans
and beyond. If there is not, we will end up with a
consultation that engages the consultation-ready
folk who have a clear position for which they are
able to argue, but which does not get further into
communities where folk may be directly affected
but do not realise that they have an opportunity to
be consulted.
Mary Scanlon: As the minister says, it is
important that people have a clear understanding
of how the bill will change the consultation
process.
You mentioned the new planning advice note.
Have you considered adopting the existing
national standards for community engagement
that were commissioned by Communities
Scotland?
Johann Lamont: I have already said that there
is important crossover from the work that has been
done on community engagement. I say to Jim
Mackinnon that, with respect, planners and the
planning profession are not necessarily the people
who are most tuned into engaging with
communities. We have national standards for
community engagement and we are currently
developing a planning advice note, which must be
shaped by something beyond the planning
process. We can beat ourselves around the head
and say that people do not feel that they have ever
been consulted. Sometimes people do not feel
that they have been consulted because they have
not been agreed with, but that is a separate
matter. The new planning advice note should be
informed by the energy that exists in other bits of
the system with regard to getting into local
communities and persuading people to become
engaged with issues about which they care. We
are keen that there should be crossover and that
the work should not be kept in silos.
Mary Scanlon: You mentioned the difficulty for
young families of meetings being held at 9 o’clock
at night. It is important to encourage people to
engage but, given what is in the bill, are you
confident
that
effective
and
innovative
mechanisms, including the new planning advice
note, can be identified to encourage early and
proactive rather than reactive involvement?
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The Finance Committee has expressed serious
concerns about the sums of money that have been
estimated for expenditure on consultation. It
seems to think that the financial memorandum
grossly underestimates the amount that is required
for meaningful and effective consultation.
Johann Lamont: We are serious about
consultation. The committee has received
evidence about culture change. That is about
saying that consultation is not something that
people have to do because they will get a row for
not doing it. Local authorities understand that in
relation to other parts of their system; some local
and planning authorities are very good at
understanding it in relation to planning. If you are
not close to an issue, you may not be aware of
certain concerns. If you engage with people locally
at an early stage, you are more likely to get good
policy and planning. Authorities should have the
confidence to view consultation not as something
that they have to do but as something that will
support the work of planners and planning
authorities. For that reason, consultation must be
imaginative.
If we are considering the quality of community
engagement, one of the tests that is used is about
the extent to which we have been doing more than
speaking to lamp posts and holding meetings in
draughty halls. Saying it does not make it happen,
but it allows us to recognise the importance of
working through the proposals.
There is a more general point about the financial
memorandum, which we may come to later, but I
am aware that the Finance Committee has
highlighted a specific problem, which is one of the
things that we need properly to dig into.
Community engagement need not be hugely
expensive, because it is about when and where it
is done as opposed to whether consultants are
employed to do it. It need not necessarily involve a
huge extra cost, and there is a benefit from
consulting early, because doing so can prevent
problems that might arise further down the line.
However, we are mindful of the importance of
understanding the financial challenges and of
meeting them.
Patrick Harvie (Glasgow) (Green): You
mentioned the development plan scheme in
response to questions about consultation—I want
to be clear about the role of that scheme. Will the
regulations that you issue about the development
plan scheme specify that such schemes must
comply with the planning advice note on
consultation? The letter from the Minister for
Communities about secondary legislation states:
“The White Paper also states that the schemes will
include a consultation statement which will explain how
they will engage local people”.
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Will that tie people to what is in your planning
advice note on consultation?
Johann Lamont: If it is identified that people
went out and spoke to lamp posts, the consultation
will not meet the standard that we expect to be
met.
Patrick Harvie: If the consultation does not
meet the standard that is to be set out in the
planning advice note, what will you do?
Johann Lamont: The planning advice note’s
purpose is to give advice. We are obviously keen
that authorities take that advice. We want to be
able to establish that they have taken that advice
and worked it through in relation to their
community consultation statements. I do not think
there is a conflict in that area; it is a question of
understanding, not a question of something’s
being imposed. It will be horses for courses within
local authorities, but we want them to be able to
establish that they have taken the consultation
process seriously.
Patrick Harvie: What would be your threshold
for saying, “That’s not good enough?”
Jim Mackinnon: The planning advice note on
community engagement will be a living planning
advice note. The idea is that it should not simply
be a case of saying, “That’s the planning advice
note produced in 2006. End of story.” If examples
of good practice arise, we intend to post that good
practice on the website. As the Deputy Minister for
Communities said, the planning advice note will be
a benchmark that will highlight good practice. We
expect local authorities to build on that and to take
an approach that reflects the circumstances of
their areas. I suspect that the sort of consultation
that might be undertaken in a dense built-up area
would be different from the consultation that would
be carried out in a remote rural area. Equally, if
intensive change is proposed for an area, a
different level of consultation might be required
than if little is likely to happen in an area. There
would be a series of criteria-based policies about
that.
It will be essential that local authorities build on
the advice note and set out their arrangements in
the development plan scheme to show how they
propose to undertake consultation that reflects the
nature of the area and the pressures for change.
The quality of the engagement that they carry out
will be assessed by the inquiry reporter in advance
of the local plan inquiry. If he or she feels that
engagement has been insufficient and that the
planning authority has not done what it said it
would do, he or she can ask it to go back and do
more.
Cathie Craigie (Cumbernauld and Kilsyth)
(Lab): To continue on public consultation on
development plans, I know that you have said that
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local authorities will have to prove that they are not
merely consulting through the lamp posts in the
area, but how will the information that is gathered
show that there has been genuine consultation of
community groups and not just of a small group of
people who are not representative of the wider
community?
Johann Lamont: There has to be a consultation
statement. The extent to which the authority has
fulfilled its commitments in relation to it will be
tested at the examination stage. There will be an
opportunity to ask authorities what they did and to
whom they spoke. There would be evidence of
that at that stage. Authorities have to clarify what
they intend to do and what they do, which will be
reflected in the examination.
Jim Mackinnon: We need to broaden the basis
of consultation on development planning. As the
minister said, a consultation at 9 o’clock at night in
the village hall will not encourage a broad
spectrum of the community to become engaged.
There are various techniques, such as citizen
juries, whereby we can detect the views of a wider
cross-section of the community. We expect
planning authorities to take a more contemporary
approach to consultation, rather than just taking
the lamp-post approach—I feel a planning advice
note on lamp posts coming on.
Cathie Craigie: It is important that we engage
with all groups in the community. How will you
ensure that local authorities do that and that they
treat people equally? We are consulting groups
such as Gypsy Travellers, young people and
people from minority ethnic communities. Will local
authorities have to demonstrate to the reporters
that they have engaged with such groups?
Johann Lamont: That is an important issue,
because we are talking not just about geographic
communities but about communities of interest.
We have to meet the challenges of the equalities
agenda and we have a responsibility to reach out
to different communities, of which local authorities
have to be mindful.
The proposals in the white paper—and
therefore, logically, in the bill—provide a greater
opportunity for all interested parties to engage at
an early stage. Planning authorities have to
demonstrate what they will do to ensure effective
community engagement. We should test that
against the access and equalities agenda; the
provision of forms in different formats is part of
that. The things that are meat and drink to us in
relation to equal opportunities in other areas have
to inform and shape this work. There has to be
dialogue about that within local authorities, which
have to be supported in their planning authority
role, particularly in relation to community
engagement.
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John Home Robertson (East Lothian) (Lab):
Before I move on to ask about key agencies, I
have one follow-up question on consultation. I was
struck by what the minister and others said about
the typical meeting in a draughty village hall at 9
o’clock at night. At that time of night many of our
constituents, particularly those with young families,
are likely to be watching telly. If we want realistic
consultation and information about important
planning issues that affect the whole of Scotland, it
is important to get broadcasters engaged so that
instead of waiting to report a confrontation much
later in the process, they report proposals early
on. Has the Executive had any discussion with
broadcasters about the role that they can play in
getting information out to help ensure that there is
realistic consultation early on? I know that that is
difficult.
Johann Lamont: I am not so sure about
involving broadcasters, although there is an
opportunity to raise the issue with them. There has
been discussion about that in other places. It
strikes me that local newspapers, such as evening
city papers, can be effective in providing
information and supporting local campaigns, as we
are all aware. They could play a critical role in
giving people information about development
plans to allow them to engage at an early stage.
Such papers are rigorous in chasing down local
issues. Planning is a critical issue. We will all
benefit from people being engaged in the
development plan process. I would certainly be
interested in hearing how local newspapers think
they can best be supported to do that job, if indeed
they need such support. Another wee bit of the
culture change that we are talking about relates to
the critical role that newspapers play in sharing
information with people in their communities.
10:15
John Home Robertson: That is an important
part of the culture change that is required if we are
to move to a proactive approach to planning.
I will move on to key agencies. The committee
received a helpful letter from Malcolm Chisholm,
which explains the proposal to list the key
agencies for consultation. I note that the agencies
on the list are the usual suspects. That is quite
right, although the list might need to be added to.
It is not just for the purposes of consultation on
developments that the key agencies need to be
engaged: it is also crucial that we get them to sign
up to their duty to play their part in facilitating
appropriate developments. The committee has
heard evidence that that does not always happen,
which causes problems. What action will you take
if the key agencies’ duty to co-operate with
planning authorities proves to be insufficient to
ensure that plan objectives are delivered?
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Johann Lamont: We are at a key point in
ensuring that key agencies are not simply passive
consultees that come in and say something if they
feel like it. It is crucial that they engage actively
and that they regard that engagement not just as a
right but as a responsibility. They have a
responsibility to ensure that the final decisions on
the development strategy are consistent with their
business plans.
There are questions about how we manage
disengagement. There has to be pressure to
change the culture in the key agencies so that
they appreciate the benefits of development plans
that acknowledge what they are doing and what
they aspire to. They should not have to be
dragged to the table. The change is a positive
thing for them. We have explored the possibility of
legal sanctions, but we do not believe that they
would be practical or effective. There must be
protocols between key agencies and planning
authorities on what will be expected. We argue
that such protocols will be effective. We must not
underestimate the importance of the active
engagement of key agencies in development
plans.
Jim Mackinnon: May I pick up on a couple of
those points? First, the engagement of key
agencies in the planning process is critical, but the
planning authorities will have to demonstrate how
they will balance the various interests that they
take into account. For example, Scottish Water
might have a particular view about the pattern of
development, but that view might conflict with
transport policy or green-belt policy. As
development plans are taken forward, some pretty
hard choices will have to be made. We want to
ensure that development plans articulate those
choices and explain how they came about.
Secondly, we propose a statutory duty to update
action plans every two years. We want to get away
from the idea that a development plan is an end in
itself, so the objective is to plan on the basis of a
two-year update to demonstrate what is going to
happen. That will involve a lot of hard discussion
with the individual agencies about funding for
infrastructure and so on. It is probably impossible
for them to commit funding 15 to 20 years ahead,
but they can make a commitment in the short term
and demonstrate how the plan is being taken
forward. That will be a key part of the process.
Ministers cannot prescribe how those relationships
will work out in different parts of Scotland.
John Home Robertson: The minister said that
the Executive concluded that the imposition of
legal conditions would be difficult—
Johann Lamont: Legal sanctions.
John Home Robertson: You said that legal
sanctions would probably not be effective. I
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understand the technical point. You also talked
about proactive involvement in action plans. Have
you given any thought to the case for imposing on
the key agencies a specific duty to act proactively
to fulfil the objectives of agreed plans? That duty is
important.
Johann Lamont: The key agencies will be
required to co-operate in the preparation and
delivery of development plans.
John Home Robertson: You will not be
surprised to hear that we all have constituency
experience of difficulties with Scottish Water. It
has been put to us in evidence that developers
and planning authorities experience difficulties
with ensuring that water and sewerage
infrastructure is provided so that agreed plans can
be fulfilled. Does Scottish Water have the
resources to deliver the required infrastructure?
What can you do to ensure that Scottish Water
gets its priorities right when it allocates resources
in
connection
with
necessary
planning
developments?
Johann Lamont: Scottish Water has confirmed
that it has sufficient resources to fulfil the
requirements that the Water Industry Commission
for Scotland has specified. The challenge of
getting our infrastructure to match our aspiration
for affordable housing runs through Parliament’s
work. The committee knows that challenge better
than most. Significant resources are available for
that, so the challenge is to match Scottish Water’s
priorities with local priorities, which cannot be
done unless there is engagement and discussion
at the development planning stage. The better
those can be married, the more effective the
matching of infrastructure with the development
plan will be. That is why we accept that it is so
important that Scottish Water and other key
agencies engage with development planning. It
will be of benefit to them to see and be able to
shape the broader picture, although that is not to
say that it will be easy.
Patrick Harvie: You will be aware that we have
heard a range of views on sustainable
development from different witnesses; some feel
that it should, if anything, be beefed up in the bill
and others have concerns about what it will mean
in legal terms. Will you respond to the different
views that have been discussed in the committee
and give us your view on how sustainable
development should be defined?
Johann Lamont: We all agree that planning is a
key means of delivering social, economic and
environmental sustainability; that is already
recognised in our planning policies. It is significant
that there will be a new statutory duty on planning
authorities to exercise their development planning
functions with the objective of contributing to
sustainable development. That duty is part of our
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commitment under the sustainable development
strategy, but I realise that there are different views
on it. The Law Society of Scotland has said that
there is a potential for legal challenge, while the
Convention of Scottish Local Authorities has
suggested that there needs to be more flexibility.
We agree with COSLA, which is why there is no
statutory definition of sustainable development in
the bill or in any Scottish act.
It is a matter of continuing dialogue. The concept
of sustainable development is constantly evolving.
The danger of including in the bill a definition, as
some people argue we should, is that to do so
would be to deny that fact. Things change and we
learn all the time; we think about things differently
now than we did even 10 years ago. Therefore, we
feel that a statutory definition could place a legal
straitjacket around a complex, broad-ranging and
developing concept. It could mean that the courts
would end up deciding what is or is not
sustainable. We do not think that that decision
should necessarily be made in the courts.
The concept is probably better understood
through a political dialogue in Parliament, between
the Executive and Parliament, and throughout
Scotland as a whole. We intend to prepare
guidance on the implications of the sustainable
development duty for development planning
authorities. We think that that will provide a more
appropriate vehicle for explaining how the concept
might apply to the process.
Patrick Harvie: I appreciate that we should
avoid the danger that you describe as “a
straitjacket”, but the converse danger is that too
much flexibility will allow people to ignore
sustainable development if, for whatever reason,
they consider it to be unnecessary or
misunderstand it and think that it is a nice-to-do
extra instead of a fundamentally different
approach to development. How does the bill avoid
that danger?
Johann Lamont: I understand that, but the
guidance that we will issue on the implications of
the sustainable development duty will highlight
that it is not only an extra and that it should be
taken seriously. The guidance will be issued in the
context of the sustainable development strategy
that the Scottish ministers have devised. If we are
talking about culture change, we are talking about
the political context in which the bill will be
implemented. Political will must be attached to its
implementation, and that is part of the political
process, which goes beyond planning.
We regard the sustainable development duty as
important. Therefore, we will prepare guidance on
its implications. It is not our intention to issue
guidance that could be disregarded.
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Patrick Harvie: When will we be able to get
some idea of what you intend to put in the
guidance?
Jim Mackinnon: We aim to produce guidance
towards the end of the year so that it ties in with
the final part of the bill’s progress. That is our
indicative programme for the guidance.
Patrick Harvie: Sorry, but I could not hear what
you said.
Jim Mackinnon: We aim to produce guidance
by the end of the year, but we obviously want to
consult on it because it is important that there is
an understanding of how the planning system can
contribute to sustainable development. As the
minister said, there is guidance in Scottish
planning policy 1 about planning’s role in
sustainable development. However, there is scope
for unpacking that guidance; I see no reason why
we could not issue draft guidance later this year.
Patrick Harvie: Why did the Executive decide to
apply the sustainable development duty only to
development planning functions?
Johann Lamont: The issue is efficiency in the
management of the system. We believe that to do
otherwise would create legal uncertainty and
conflict over whether individual developments will
contribute to sustainable development. I suspect
that Patrick Harvie and I could argue all day long
about whether individual planning proposals are
sustainable.
Patrick Harvie: Some other time, perhaps.
Johann Lamont: Absolutely. That emphasises
the fact that a political discussion is involved.
There are political arguments about such matters,
which probably ought not to be resolved within a
planning authority’s decision-making process.
There should be a political debate and a political
consensus on the issues. All our political parties
should contribute to the debate.
The potential for legal challenge would be
considerable if the sustainable development duty
were to be applied to individual developments.
There are approximately 50,000 planning
applications in Scotland every year. We believe
that application of the duty to individual
developments would affect the efficiency of the
system.
The fact that there is a development-plan led
system means that applications are tested against
the development plan. The plan will include a duty
to have regard to sustainable development, so I
argue that that begins to shape a view on
individual planning applications. We would not,
however, go so far as to say that the duty should
apply to individual applications.
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approach to development management would
have to be spelled out in its development plan, so
that approach would have to be consistent with
sustainable development. Do you agree with that
view?
Johann Lamont: We have stated what the
relationship of the development plan is to
sustainable development. As the development
plan is a crucial factor in determining what
development will happen, it is clear that in relation
to sustainable development any planning
application will be considered in that context. That
is different from applying the test of sustainable
development to each individual application.
Jim Mackinnon: I will add a couple of points.
The point about applying sustainable development
tests to development planning is that sustainable
development is an holistic concept that seeks to
balance economic, social and environmental
considerations. The application of the duty to
development planning means that the area as a
whole is being considered rather than an individual
development. Sustainable development is not
about a series of short-term fixes: it is about
looking to the longer term.
I will give a practical example of the issues that
would arise in applying the test of sustainable
development to the 50,000-odd planning
applications. There is a duty on sustainability in
relation to building standards. That can be
unpacked on matters such as accessibility for
disabled people and energy efficiency, so those
standards can be assessed more easily. However,
let us consider the case of a planning application
for a house in the countryside that is 10 miles
away from a main road and where two of the
occupants will require to drive every day to get to
schools, hospitals, their places of employment and
so on. Even if the house is designed on ecofriendly principles the judgments that have to be
made are quite complicated.
Patrick Harvie: Okay. That is fine, convener.
John Home Robertson: I move on to
supplementary planning guidance. The minister
has expressed commendable support for the
principle of local decision making. She is right
about that, but some mechanisms in the bill
provide for central control—I suppose that old
habits die hard. COSLA has made the point that
planning authorities are perfectly well equipped to
produce their own supplementary planning
guidance to deal with local circumstances. Why
have you felt it necessary to require planning
authorities to submit supplementary guidance to
ministers and to provide a power for ministers to
be able to require modifications?

Patrick Harvie: I think that it was COSLA that
suggested that a local authority’s general
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10:30
Johann Lamont: Supplementary planning
guidance that has been prepared with an
appropriate level of consultation will be given a
higher status in the planning system, so it is
important to get it right. An important component
of the proposals is to streamline development
plans to make them quicker to prepare.
Supplementary planning guidance can be used to
set out the detailed implementation of a policy, for
example on affordable housing or the contribution
with respect to education. Because the guidance
is important, there is an issue of consistency. It
must be subject to the proper scrutiny, which is
why the power of intervention is there.
John Home Robertson: Is the intention to take
a light touch in that regard? Are you after
consistency across the country, but without
curtailing local councils’ appropriate authority to
make their own decisions?
Johann Lamont: I would never wish any local
authority to think that I wanted to be heavy handed
with them, given my historical commitment to local
authorities and to the challenge of the different
layers of government working together in
harmony. Interventions would not be made lightly,
and we would expect them not to happen terribly
often. In fact, we expect interventions to be rare,
which should make the partnership with local
government a great deal easier.
Jim Mackinnon: I will advance that argument.
One of the key aspects of planning reform is to
make development plans sharper and more
focused. That means that there is a role for
supplementary planning guidance, which can be
targeted more specifically. For instance, a
consultation on affordable housing could be much
more focused if it was done with housing interests,
rather than being wrapped up in a general
statement in the development plan, where its key
importance might be missed. We want to ensure
that the supplementary guidance is rooted in the
development plan. That is important, as it is a
development or an articulation of policy. We also
want to ensure that adequate consultation is
carried out.
As the minister said, we are considering a lighttouch approach in this respect. It is not about
vetting every piece of supplementary planning
guidance in Scotland but about balancing the
planning authority’s discretion and the legitimate
role of the local authority. It is a matter of making
development plans more focused and more
purposeful and of allowing for more targeted
engagement on specific issues. For example, if a
conservation area management strategy was to be
drawn up for the centre of Haddington, that would
not be of particular relevance for folk living in Port
Seton or Prestonpans. The proposed approach is
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much better and more sophisticated. It allows us
to recognise where things have been done in a
way that is entirely in line with the development
plan, and we will be examining the wording that
we use to give the reassurances that the local
authorities want.
John Home Robertson: Thank you—you are
mentioning all the right places.
Euan Robson (Roxburgh and Berwickshire)
(LD): I wish to discuss inquiries into development
plans. Under the bill, individuals or communities
will no longer have the right to prompt a public
inquiry by objecting to an aspect of a local
development plan. From local experience, I know
that that is a valuable right, and the proposal
seems to run counter to the stated aims of
modernising the planning system, making it more
open and accessible and encouraging community
involvement. Perhaps you could assist by giving
some of the reasoning behind the policy.
Johann Lamont: There will be mandatory
examination of all development plans objections
against which have not been withdrawn. We hope
that the examination process can be managed
more effectively and speeded up while remaining
just as robust. Indeed, the commitment to the
process being robust remains.
We are aware of the conversation about how to
take the adversarial aspects out of the planning
system and to allow people’s voices to be heard.
The bill makes it clear that if objections are not
withdrawn, there must be an examination. We do
not seek to cut people out of the process.
However, we want to manage the examination
process more effectively, using a range of
techniques, depending on the issues that are
considered. We will all be aware that formal
inquiries can sometimes be lengthy and complex
and are not the best place for people to feel
comfortable in making their case. They are only
really necessary when the reporter needs to get
further information from the objectors. In most
cases, hearings or even written submissions
provide an effective way of understanding the
arguments. I think that we all agree that hearing
individually 2,000 or more objections to a local
development plan would not be effective. We are
considering guidance on when the different
procedures would be used. We certainly do not
intend to cut people’s capacity to be party to an
inquiry when they have serious objections and
significant concerns.
Euan Robson: Unresolved objections are to be
subject to examination. What is the difference
between that and the public inquiry process?
Jim Mackinnon: To avoid doubt, I make it clear
that the bill creates a mandatory duty to have a
public inquiry on and examination of strategic
development plans. That is very different from the
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current situation. For 20 years, we have not had
examination of structure plans, which set the longterm context for growth and regeneration. That is a
significant step. The other significant step is that
local authorities will no longer appoint reporters to
local development plan inquiries; reporters will be
independently appointed by the Scottish ministers.
There is always a difference of view about
whether cross-examination by a Queen’s counsel
or another lawyer is an effective way of dealing
with planning objections. As the minister said, at
present, many issues are dealt with through
written submissions. People are happy for an
independently appointed person to take account of
their views in a report. I suspect that a public
inquiry is the more appropriate process when the
information is uncertain and needs to be explored
in more detail, but the situation is different when
an individual, the planning authority and perhaps
others in the community simply have a difference
of view.
We will need to issue guidance and advice to
ensure that a consistent approach is taken. The
aim is to have a more efficient and less adversarial
process. As I said, not everyone is comfortable
with what can often be robust cross-examination
by legal professionals. The three options are
written submissions, an informal hearing and a
public inquiry. I suspect that every local plan will
go through a mixture of those processes. I suspect
that we would like more to be dealt with by written
submissions and in hearings, but there is no doubt
that, in some circumstances, a public local inquiry
at which evidence is rigorously tested will be
appropriate.
Euan Robson: I presume that that combination
of reasons is why the reporter can determine the
procedure that is to be adopted in an inquiry. If the
emphasis is switched away from the local authority
to the Executive appointing the reporter, it is
logical to allow that reporter to determine the
means by which he or she obtains evidence or
hears issues.
Jim Mackinnon: That is the case, but that will
happen within a framework of guidance and
advice. We intend to update the codes of conduct
on public inquiries to ensure that we have a code
of practice on the conduct of local plan inquiries
and on examinations in public of strategic
development plans.
Mary Scanlon: I will take you to the far north—
to Shetland—and talk about the Zetland County
Council Act 1974. The policy memorandum to the
bill says:
“Extending planning controls to the 12 mile limit would do
away with a dual control regime”.

What discussions have you had with Shetland
Islands Council about the impact of the bill and
about the existing powers under the 1974 act?
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Johann Lamont: The proposal reflects the will
of the Parliament and will give effect to a decision
that the Parliament made some time ago. The
main provisions to transfer marine fish farms into
the planning regime were enacted in the Water
Environment and Water Services (Scotland) Act
2003 and were proposed by the Transport and the
Environment Committee during the parliamentary
process; the Scottish Executive did not promote
the proposal. The Executive thought that the
committee’s position should be taken on board
and discussion and consultation about the
implications of the approach took place at the
time.
In response to Mary Scanlon’s main point, the
bill will have little impact on the Zetland County
Council Act 1974. The only substantive change
will be the extension of planning controls for
marine fish farms throughout Scotland from the
current 3-mile limit to the 12-mile limit. If the bill did
not do that, marine fish farms would be subject to
planning controls up to the 3-mile limit and to the
works licensing regime between the 3-mile limit
and the 12-mile limit. Therefore, the bill requires
the repeal of provisions in the 1974 act in relation
to marine fish farms between the 3-mile limit and
the 12-mile limit.
Mary Scanlon: The repeal of provisions in the
1974 act is not mentioned in the schedule to the
bill.
Are you satisfied that adequate consultation was
carried out by the Transport and the Environment
Committee to ensure that Shetland Islands
Council will have no concern about the proposed
changes?
Johann Lamont: The Parliament was clearly
satisfied, because it passed the Water
Environment and Water Services (Scotland) Act
2003 and the Transport and the Environment
Committee was satisfied that the matter was of
such significance that it should be dealt with in a
bill that did not originally contain provisions on the
matter. The provisions in the 2003 act gave effect
to the Parliament’s will and did not originate from
the Executive, as I said. If Mary Scanlon examines
the history of the issue, she will be able to judge
whether the Transport and the Environment
Committee was satisfied that there was adequate
consultation.
Mary Scanlon: I am now quite confused. We
are talking about an important matter. The policy
memorandum says:
“At present, the Zetland County Council Act 1974 gives
Shetland Islands Council powers to grant works licences in
territorial waters adjacent to Shetland”,

and goes on to say that if those powers were
retained there would be “two control regimes”.
Therefore, according to the policy memorandum,
the bill will override the 1974 act because:
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“Extending planning controls to the 12 mile limit would do
away with a dual control regime”.

However, you said that legislation has already
removed the powers in the 1974 act.

Lynda Towers (Scottish Executive Legal and
Parliamentary Services): It will be overridden
only to the extent that people will require planning
permission in respect of use of the land, but the
bill does not affect their ownership or other use.

Mary
Scanlon:
memorandum says,

10:45
Mary Scanlon: So the extension of planning
control to the 12-mile limit will not impinge on
people’s rights, either.

However,

the

policy

which assumes that there are currently two
regimes.
Tim
Barraclough
(Scottish
Executive
Development Department): I will explain the
technical detail. The Water Environment and
Water Services (Scotland) Bill was amended to
allow ministers to make regulations to extend the
planning regime to fish farms up to the 3-mile limit.
Therefore,
regulations
under
the
Water
Environment and Water Services (Scotland) Act
2003 are all that is required to implement that
policy. The Planning etc (Scotland) Bill recognises
that in Shetland—and only in Shetland, I think—
the works licensing regime extends beyond the 3mile limit to the 12-mile limit, so the bill will remove
the potential anomaly whereby implementation of
the provisions in the 2003 act would mean that
there were planning controls only up to the 3-mile
limit and the works licensing regime would apply
between the 3-mile limit and the 12-mile limit. The
bill will tidy up that aspect of the 2003 act. All the
provisions that relate to the matter, including the
repeal of provisions in the Zetland County Council
Act 1974, can be implemented through regulations
under the 2003 act, rather than through the bill.
Mary Scanlon: I was not involved in
consideration of the Water Environment and Water
Services (Scotland) Bill, so I must accept your
explanation.
Will the bill override the ancient Nordic udal law
according to which land as far as the low water
mark is owned by crofters and others? Did the
2003 act deal with that matter, or does the bill
make provisions in that regard?
Johann Lamont: That is a technical question
too far for me. I do not want to give a wrong
answer, so I refer to Mr Barraclough.
Tim Barraclough: We checked the position
after Ms Scanlon raised the issue at a previous
committee meeting. Lynda Towers may correct
me, but our understanding is that the bill’s
provisions will have no effect whatever on udal
law. Udal law is to do with ownership of property
and the bill will have no effect on that.
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Mary Scanlon: So the rights of the crofters and
land owners in Orkney and Shetland under udal
law will still stand—that law will not be overridden
or repealed by the bill.

Johann Lamont: No. The Parliament agreed
that there should be a single planning regime for
fish farms. There was huge pressure on the
Executive to agree with that approach and I
understand that as a consequence there were
implications for the 1974 act.

“Extending planning controls to the 12 mile limit would do
away with a dual control regime”,
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Lynda Towers: No.
Mary Scanlon: Did you consult anyone on the
effect on udal law? At a previous meeting, I asked
officials to clarify the issue in writing. I have looked
out for that clarification, but I have not received it.
Have you consulted people in Orkney and
Shetland and are they satisfied with the
provisions?
Johann Lamont: I will check whether the
correspondence that you should have received
has been issued and, if not, it will be issued.
Mary Scanlon: That would be helpful.
Christine Grahame (South of Scotland)
(SNP): Why did the Executive decide to reduce
the period for appeals from six to three months,
given that we understand that the measure has
caused problems in England?
Johann Lamont: One reason why people are
anxious to have a third-party right of appeal is the
sense that the balance is not correct in the firstparty right of appeal, so we wanted to consider
that balance. The period of six months creates
uncertainty during which local communities are not
clear whether decisions will be appealed. The
change from six to three months is to concentrate
people’s minds. There are indications of a backlog
in England, but that is not necessarily a
consequence of the change there.
Christine Grahame: That is interesting, given
that paragraph 232 of the explanatory notes
states,
“It is difficult to assess the combined impact of these three
reforms”,

one of which is the shortening of the period for
appeals. The experience in England allows us to
assess the impact of the reform.
Jim Mackinnon: You are absolutely right that
the number of appeals in England has increased
significantly. It has been suggested that the
reduction in the timescale from six to three months
is a contributory factor, but other factors have

3363

28 MARCH 2006

contributed, too. It is argued that the planning
delivery grant, which requires local authorities to
make decisions more quickly, has resulted in the
refusal of many more planning applications. I think
that the rate of refusal of planning applications in
England is about 50 per cent higher than it is in
Scotland. We will check the figures, but I believe
that about 90 per cent of applications are granted
permission in Scotland, while the figure for
England is 85 per cent, which means that there is
a much greater volume of appeals.
It is important that the measure is seen in the
context of the package of planning reforms, rather
than as being only about appeals. We propose to
review permitted development rights, so there
should be fewer small-scale appeals overall. It is
difficult to predict the future, because we do not
know how people will behave. In Scotland, we are
considering not only appeals but a reform of the
whole process.
Christine Grahame: You say that we must
consider the changes as a package. Evidence
from developers and local authorities suggests
that the aim is to speed up the planning process. If
we are speeding up the process, might not the
unintended consequence be more appeals?
Johann Lamont: That is one way of thinking.
On the other hand, the change might concentrate
people’s minds. We hope to set a context within
which people do not make speculative appeals, as
they will be able to establish from the development
plan whether an appeal is likely to be successful.
We must think about appeals in the context of the
whole process. It is not in the interests of local
communities to have an appeals system that can
go on forever. We have heard stories and
anecdotal evidence about people feeling ground
down by putting in new applications and
appealing. That is why we want to address the
issues.
Jim Mackinnon: We want to change the nature
of appeals. Local appeals tribunals will be set up
to deal with local matters. Also, we are moving
towards a review of the decision of the planning
authority, rather than requiring a huge amount of
additional information.
Christine Grahame: I had a supplementary
question, but it went out of my head while you
were talking about the appeals procedure. I hope
that it comes back. I will ask another question and
I may come back to it.
I want to ask about exceptional circumstances.
The bill says that additional material cannot be
raised at an appeal unless
“the matter could not have been raised before that time”—

well, that would simply be a matter of evidence—
or
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“its not being raised before that time was a consequence of
exceptional circumstances.”

I cite the homely story of the rogue badger that
moved its holt without planning permission. We
understand that that would be an exceptional
circumstance, but that is an easy case. However,
who will decide on exceptional circumstances in
appeals on difficult cases?
Johann Lamont: We are keen that the appeal
process should become a review of the decision
that is taken by the planning authority rather than
an opportunity to present entirely new justification
in favour of a development or a different slant to
make it more acceptable. That goes with the grain
of people’s experience of the use of appeals. Such
adjustments should have been made at an earlier
stage, and the proposal gives applicants an
incentive to engage at an early stage with
decisions about what is acceptable instead of
thinking, “If I get past this and get to the appeal, I
can make my case then.”
As you have said, there are bound to be some
occasions on which genuinely new material is
taken into account, including a change in
Government policy, but the circumstances will
have to be exceptional. It should be for the
decision maker to judge whether new material
should be submitted on the basis of the arguments
that are put.
Christine Grahame: So you are not going to
issue guidance or examples of exceptional
circumstances, as you have in the note that we
have received on what constitutes a variation. I do
not think that I saw that in the minister’s letter on
regulations. There are definitions of what would be
considered a substantial or an insubstantial
variation, but I do not think that there are
examples of what are and are not exceptional
circumstances.
Johann Lamont: I can give you an example. If
a development plan policy had been adopted in
the period since the application was considered or
if there was a new statement of Government
policy, those would be exceptional circumstances.
In considering whether something is exceptional,
the emphasis will be on convincing the authority
that it is exceptional and should be taken into
account.
Christine Grahame: Court cases will probably
provide the ultimate decisions on narrow
definitions.
What if a community does not agree with the
decision
that
certain
circumstances
are
exceptional? Does it have any role? We have
dismissed a third-party right of appeal, so do you
see a role for a community in challenging the
definition of exceptional circumstances—I mean in
the law, not necessarily in court? Perhaps that
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would happen under judicial review. Might a
community challenge the definition?
Jim Mackinnon: I would guess that a
community could challenge the decision in the
courts if they so chose, although Lynda Towers
may have a contrary view.
Christine Grahame: I have agreed that.
Jim Mackinnon: We are trying to move towards
a situation in which the appeal—whether it is to
the inquiry reporters unit or to the local review
body—is a review of the decision of the planning
authority. For example, communities are not going
to be saying that they thought that a planning
application was for 50 houses, with an access in
such-and-such a place and a mix of such-andsuch houses. We want to move to a situation in
which, if that is the proposal, that is the basis on
which the appeal will be conducted. Exceptional
circumstances would not change the nature of the
proposal but, as the minister has said, there may
be a new piece of Government policy on, for
example, affordable housing, which might be
relevant to the case in point. I suspect that the
matter will always be open to legal challenge if
people want to go down that route.
Lynda Towers: The matter would certainly be
open to judicial review in the courts if a community
was not happy that the reporter was considering
exceptional circumstances in the appropriate way.
I emphasise again the fact that exceptional will
mean exceptional. What you said earlier was
correct: the definition of what is exceptional will
develop through what the courts say. The intention
is to move things forward on the basis of the
original decision.
Christine Grahame: Thank you. Given that the
provisions on appeals interact with other parts of
the bill that are to do with speeding up the
planning application process—and there are other
parts of the bill to which this might apply—will you
consider having a section in the bill for review of
the operation of the bill after a period of time? That
is the practice in states such as Alberta, where
provision is made for statutory review of a bill
when no one knows how it will operate in practice,
which allows the bill to be amended later. There
seems to be a lot of interaction in this bill, but you
do not know how the consultation or the speeding
up of the planning process and the different
appeal process will operate. You concede that
“It is difficult to assess the combined impact of these three
reforms”.

Would it not be a route to go down—you might not
want to answer this today—to build a statutory
review period into the bill?
Johann Lamont: It is good government always
to reflect on and review the legislative process,
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how legislation is developing and what the
challenges are. I always talk about the law of
unintended consequence. It would be a perverse
Government indeed that did not recognise the law
of unintended consequence and address it. That is
not something that needs to be put in the bill; it is
a matter of good government.
The bill is not for its own sake; its purpose is to
make the planning system more efficient and to
get people more involved. If those aims were not
achieved, then even if we were entirely satisfied
with the bill, the political pressure from our local
communities would be such that we would have to
address that. Some of that is about politics; some
of it is about the responsibilities of locally elected
representatives. I do not think that a statutory
review needs to be written into this bill in
particular—when we have passed other bills,
people have made the same point. The Executive
and I are committed to having a planning system
that is more efficient, that delivers economic and
social opportunity, and that ensures community
involvement. If it were established that the bill was
wilfully doing the opposite of that, we would
address that—that is the nature of government.
Christine Grahame: Yes, but my point is that
the same people are not always in government. As
far as possible, we should bind subsequent
Scottish Governments to a review of the
legislation.
Johann Lamont: There is nothing to prevent
future Governments from abolishing the bill, if it is
passed. I see no reason why we need to put a
provision in a bill that identifies the responsibility of
all elected members to be mindful and watchful of
the impact of legislation and the need for further
legislation—or, indeed, of things that are not to do
with legislation. There are things that are identified
in legislation that may not be successful because
there is a breakdown of commitment to deliver
what the legislation identifies. That would be dealt
with at an administrative and political level.
Patrick Harvie: I have a quick follow-up
question on the point about parties to the
proceedings not raising matters in an appeal that
were not before the planning authority when the
decision was made. Can you help me to
understand the wording of the provision? The bill
states:
“a party to the proceedings is not to raise any matter”.

What does “is not to” mean there? Does it mean
that if someone tried to raise new material, the
appeal body would be entitled to disregard it or
would have to disregard it, or would raising it make
the appeal invalid?
Johann Lamont: We are saying that the appeal
should be a review of the decision that was taken
by the planning authority, rather than an
opportunity to present entirely new justification,
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and that new material could be raised only in
exceptional circumstances. That seems to be a
clear indication of what the appeal should hear. I
do not know whether there are legal niceties
around that of which I should be aware, which you
may wish to flag up.
Patrick Harvie: It seems clear what the
provision is intended to achieve; I just wonder
what the consequences would be if a party
attempted to raise new material but it was decided
that exceptional circumstances did not apply.
Would the appeal body have an obligation to
disregard that new material or merely the
discretion to disregard it?
Johann Lamont: In making the appeal decision,
the authority cannot take account of information
that is new unless there are exceptional
circumstances.
Lynda Towers: It is a question of drafting. You
are correct to say that the intention is for such
material not to be raised. Anybody who was
making a decision in this context would not take
account of that information. It is not unusual in a
court or inquiry situation for the decision maker to
hear evidence and, where questions arise about
its relevance, decide not to take account of it in the
decision-making process. In this case, the reporter
is likely to indicate that he or she will not take into
account certain information, because the
circumstances are not exceptional.
Patrick Harvie: Thank you. That is helpful.
11:00
Scott Barrie: In your introductory remarks—
which seem like an eternity ago—you talked about
the hierarchy of development streamlining of the
planning process. How do you define “national
developments”? Last week we heard that COSLA
was concerned that a major urban regeneration
project that a local authority was nurturing could
be defined as a national project. Will you comment
on that?
Johann Lamont: It is worth explaining the point
of the hierarchy and flagging up its importance.
The hierarchy, whereby each development that
requires planning permission will be classified as
national, major or local, allows for a more
proportionate response to planning applications,
with the introduction of different application
procedures for different types of development.
National developments will be identified in the
NPF. Major developments will be those that take
longer than two months to process, owing to their
size and complexity. The need to obtain planning
permission for a range of minor essential
household developments will be removed, which
will free up capacity in planning authorities to
process larger applications.
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It is worth observing that, as the planning
minister, I am struck by the range of issues that
comes across my desk. There is no hierarchy just
now, so such issues range from those that relate
to one dwelling to those that relate to something
more significant. There is a general view that the
hierarchy is logical and makes sense.
Different procedures apply to each designated
category
of
development.
The
national
development category, which you flagged up,
covers a small number of developments, which
would be identified as national developments
within the national planning framework. Such
developments are those that Scottish ministers
consider to be of national strategic importance.
Local development plans will be able to reflect
what is in the national development plan. The
essential test will be whether the development is
of strategic importance to Scotland’s spatial
development. Fortunately, we will have people
who have a great deal more expertise than I do to
support us in making such decisions. We are
talking primarily about major strategic transport,
water and drainage and waste management
infrastructure projects. Those issues can be
explored in the consultation on the scope and
context of the next NPF.
On the point that you made about COSLA, if a
project is in the national planning framework, that
is an acknowledgement of its importance to
Scotland and signals ministers’ support for it. The
planning application procedure for national
projects allows enhanced opportunities for such
projects to be called in for ministers’
determination. The ideal situation would be for
them to be processed efficiently and effectively by
the planning authority. If a local authority is
nurturing a project—“nurturing” is the word that
Scott Barrie and COSLA used—it seems unlikely
that ministers would need to intervene to
determine an application.
This is a key area where the relationship
between the Executive and local authorities has to
be developed. The theme of the breakdown of
trust runs through the bill. There is no doubt that
there is a breakdown of trust in the planning
system among communities. That lack of trust can
imbue the process at every level. There needs to
be trust between the Scottish Executive and local
authorities in considering how to take forward
certain proposals. Although certain projects will be
identified in the national planning framework, they
will be experienced locally, so it is important to
have that connection.
Jim Mackinnon: I would like to pick up on the
specific point that Mr Barrie made about
regeneration areas. Earlier this month, the
Executive produced its regeneration policy
statement, which identified a number of national
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areas for regeneration, including the Clyde
corridor, the Clyde gateway, and parts of Ayrshire
and Inverclyde. The national articulation of spatial
priorities is largely reflected in that policy
statement, but there will also be major
regeneration priorities elsewhere in Scotland that
are essentially local in character. The bill proposes
that if a regeneration project involves a range of
uses above a certain size, with a mixture of retail,
housing and business, it will be treated as a major
application and be subject to a processing
agreement—we have provided the committee with
information on those applications that we would
regard as major applications that are subject to
processing agreements. An articulation of national
priorities for regeneration is set out in the
regeneration policy statement, but local authorities
will wish to pursue regeneration projects locally,
whether in Fife, Edinburgh or Lanarkshire, and
many developments over a certain size will be
classified as major applications and subject to a
processing agreement.
Scott Barrie: In the hierarchy of developments,
will there be any differences between urban and
rural classification? Last week, COSLA said that
100 houses in Shetland is a completely different
kettle of fish from a 100-house development in
Glasgow or Edinburgh. If there is no difference
between urban and rural classifications and we go
for consistency throughout Scotland, will there be
a problem with the hierarchy of developments?
Johann Lamont: I do not think that classifying a
development as major is simply to do with size. It
is to do with the impact of the development and
the level of complexity involved. You are quite
right to say that a 50-house development in a rural
area will be experienced differently from a 300house development in Pollok, dare I say it.
However, developments at that level would be
matters for local development plans, which are
well tuned into how things are experienced at local
level. When it comes to major developments, our
proposals are intended to ensure the efficient
processing of the few very largest planning
applications, so I do not envisage that the divide
that you have identified between urban and rural
contexts will apply to major applications that are
complex and time consuming to process owing to
their size and on which all parties agree that a
decision cannot reasonably be taken within two
months.
It is not a matter of disregarding the differences.
Although we are looking for consistency across
Scotland, one of the reasons why we need robust
and strong local authorities is that there must be
sensitivity to the way in which developments are
experienced at local level. That is critical, so
although it is important to point out the danger that
the planning system might disregard varying
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impacts between rural and urban areas, that is
something that is already recognised in the bill.
Michaela
Sullivan
(Scottish
Executive
Development Department): I would like to build
on what the minister has said. It is important to
explain that the intention with major developments
is to ensure that we can deal with the huge
planning applications—involving a wide range of
agencies, section 75 agreements and consultation
with Scottish Water, local education authorities,
affordable housing providers and so on—which
cannot reasonably be determined within the twomonth period. The purpose of the major
application category is to recognise that and to
say, “Okay, this is an application for a very big
project with a big impact, which will take a long
time to determine, so let us agree with one
another that it will take 10 or 11 months to
process.” There will still be certainty in the system.
The processing agreement will be put in place with
a reasonable length of time agreed, and then there
will be a proper project plan and those involved
will be able to work together to deliver certainty
that the applicant will get a decision at the end of
that period.
It is not about a proportionate impact on a place;
it is about ensuring that a big, difficult application
can be processed within an agreed and defined
period of time. A 50-house development in
Shetland is a big thing for the people of Shetland,
but it is not the type of complex application that
would necessarily take a long time to process.
That is the essential difference that we are trying
to establish. The major applications are the ones
above a size threshold. It is possible that some
authorities in Scotland will never see a major
application, but that does not really matter,
because major applications are not being
processed in a better or more robust way, just in a
different way, to reflect their difference. Local
applications will also be processed in a proper,
robust and effective manner, so that is not a
concern. That is the essential difference that we
are trying to establish under the bill. Major
developments will be those that are above a
certain size threshold.
Scott Barrie: I hear what Ms Sullivan is saying
about the difference between major applications
and local applications, which is that major
applications will be processed in a different, rather
than better, way from local applications. It is useful
to hear that, because some of us have struggled
to get our heads round the definitions in the
hierarchy of developments. Some witnesses
raised the concern that developers might decide,
for whatever reason, to play the system so that
their development fits into a particular category. If
planning applications of one category will not be
dealt with any better than applications of the other
category, is that concern unfounded?
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Jim Mackinnon: Let me explain. A national
development will be clearly identified as such in
the national planning framework. If a development
is not in the national planning framework, it is not a
national development—end of story. The bill will
require ministers to consult on the form and
content of the NPF.
Major developments will be those such as are
mentioned in the indicative list that we provided to
the committee. Obviously, we will be interested to
hear the views of the committee, planning
authorities and others when we consult on that list.
The final list will go through the Parliament by way
of secondary legislation, so members will have
another opportunity to scrutinise and debate what
should constitute a major application.
I suspect that pressure for certain applications to
be categorised as major developments will come
from developers who see the benefits of having a
processing agreement. However, as the minister
and Michaela Sullivan said, we want to provide
some fairly consistent standards under the bill.
Clearly, if a planning authority wants to treat a
planning application in a different way from an
ordinary application, it will be able to do so. There
will be nothing to prevent it from doing that and we
will certainly not legislate to stop authorities doing
that.
All other applications for developments that
require planning permission will be dealt with in
the normal way.
We have focused on ensuring that national
developments are identified in the national
planning framework and on providing clarity on
what constitutes a major development, which will
be defined in secondary legislation. As I
mentioned, we have provided the committee with
an indicative list of what those types of application
will be.
Scott Barrie: How will the processing
agreements that have been mentioned operate? I
take it that they will be introduced through
secondary legislation.
Johann Lamont: Processing agreements are a
key part of the decision-making procedure for
major applications. It is intended that the planning
authority and the applicant will agree to a
timescale for the processing of such an application
and that they will take into account the views of
statutory consultees. A project plan will need to be
prepared that identifies key milestones and actions
for all participants so as to ensure that the
application is processed as efficiently as possible,
given its size and complexity. The agreement will
be on the way in which the application will be dealt
with. As the member has indicated, the issue will
be dealt with in secondary legislation.
Jim Mackinnon: Let me expand on that. We are
also trying to drive culture change in planning. As I
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mentioned in our earlier discussion on community
engagement, we want to front-load the system.
Before a processing agreement for a major
development is drawn up—such developments will
also be subject to pre-application discussion with
the local community—the developer will need to
deal with the range of issues that Michaela
Sullivan identified, such as water and sewerage,
transport, education and environmental protection.
All the key agencies and different local authority
functions will need to be involved early on to
ensure that the planning authority’s information on
the scale of the development factors in the impact
that it might have on retail, transport and the
environment. The intention is to ensure that such
material is submitted up front when the application
is submitted, rather than allowing developers to
say, “Here is the application, and the retail
assessment is in the post.” It will be a matter of
front-loading the system with respect to
engagement with communities and key agencies,
ensuring that what is a complex process is
managed effectively. That will include milestones
and targets.
The discussions that we have held with
development industry representatives so far have
demonstrated that they are enthusiastic about that
approach. They have concerns about planning
applications entering a black hole. The proposals
might not give them certainty that permission will
be granted, but they give them some sort of
certainty about the timescale for decisions. That is
where we want to go.
The applications are extremely complicated, and
they raise a lot of issues. It will be a matter of
ensuring that the process is managed, as opposed
to it being a purely iterative process. Requests for
information, advice and assessment come in at
various stages, and that does not give the
developer, the planning authority or local
communities the certainty that they want.
11:15
Patrick Harvie: You have mentioned waste in
this context. I wish you to clarify that you are
talking about various different kinds of
development,
perhaps
including
landfill,
incinerators and recycling facilities. Would the
NPF purely identify the capacity that is required, or
would it specify developments? If the Committee
on
Radioactive
Waste
Management
recommended the long-term, deep storage of
nuclear waste, and if a site in Scotland were
identified, would that facility be included as a
national development in the NPF?
Johann Lamont: What I have said is that, under
the national planning framework, we are talking
about major strategic transport, water, drainage
and waste management infrastructure projects.
Those projects will of course be subject to all sorts
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of consultation. Jim Mackinnon could perhaps give
us the technicalities on this: the projects would be
identified, but to what extent would the place be
identified?
Jim Mackinnon: The national planning
framework deals with the spatial consequences of
existing policy. On waste, it would deal with the
consequences of established Executive policy. I
would not like to be too specific at this stage on
precisely what the framework will do, but it is
certainly not there to fetter the discretion of local
authorities on specific sites. For example, it would
not say that a particular waste management facility
must be at a specific location. That would be for
the development plan or, if there is no up-to-date
development plan in place, for individual planning
applications. The whole idea is to specify
developments that are required in the national
interest and which reflect existing policy that has
been established elsewhere. The national
planning framework is there to provide some
general endorsement of such developments.
Let us take the reopening of the Borders railway,
for example. The locational variation there is
virtually nil, as we might expect. However, there
may be many options with respect to other
facilities. For instance, there might be
opportunities for biomass facilities to be built in
various different parts of Scotland. The intention is
certainly not to fetter the discretion of individual
local authorities to take decisions on precise
locations, design, environmental impact and so on.
Patrick Harvie: If a recommendation came
through for the deep storage of nuclear waste at a
site somewhere in Scotland, I take it that there
would be little site discretion by the time the
planning stage was reached. Would the NPF
include such a development as a national
development?

First, do you agree with that? Secondly, if you
agree with that, do you consider that processing
agreements will stop there being a level playing
field between the big developer, who has got the
money, and the small developer, who wants to do
something but cannot pay up?
Johann Lamont: First, we are not in favour of
gimmicks. One thing that cannot be said about the
bill is that it is gimmicky. It represents a genuine
attempt to address issues across a range of
interests in Scotland, whether it is local community
organisations’ experience of the appeals system,
the grey areas that we experience as elected
members, or the frustrations of developers in
managing an inefficient process. The bill does not
confer special benefits on any applicant. In my
understanding, it recognises that in major
applications it is beneficial to have an agreement
that identifies the process of getting from point A
to point Z. A timescale for the processing of major
applications is eminently sensible rather than
gimmicky.
Christine Grahame: To be fair to Richard
Hartland, he did not say that the exercise was
gimmicky; he said that it
“could be assumed to be gimmicky”.—[Official Report,
Communities Committee, 22 March 2006; c 3317.]

On my second point, do you disagree that the
purpose of processing agreements is to allow a
developer to pay more money to receive a better
service? That was the key point.

The view was that they should probably be
covered in secondary legislation. Richard Hartland
said:
“The exercise could be assumed to be gimmicky, but its
purpose is to allow a developer to pay more money to

Jim Mackinnon: I wish to make two points.
First, there is a major project close to the centre of

Christine Grahame: I return to the subject of
processing agreements, which I was dealing with
last week. I asked Richard Hartland:
“Should they be in primary legislation?”
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receive a better service. To pay more money is to resource
and, therefore, deliver the service.”—[Official Report,
Communities Committee, 22 March 2006; c 3317.]

Johann Lamont: We are in the business of
providing a high-quality service. The whole drive of
the bill is to improve efficiency and community
involvement. If the bill is deemed to be gimmicky, I
would like to know by whom. One of the key
issues that we must assert is that the bill is a
serious attempt at addressing the challenges of
the planning system. If there are gimmicks in the
bill, we will need to strip them out. My contention is
that there are no gimmicks. The bill is an attempt
to create a more efficient planning system, which
has the trust of local communities. If you put a
stamp of gimmick on to something, you devalue a
serious process. I will ask Jim Mackinnon to come
in on the practicalities of the processing
agreement. We are clear that no one can buy
favours in the planning system. That is not the
intention of the planning system. However, it is in
the interests of everybody—including local
communities and developers—that the system is
efficient and robust and that it involves people at
an early stage. That is why we have made a
commitment to a development plan-led system.

Johann Lamont: The bill does not prescribe the
type of development that may be included in a
future national planning framework. We know what
the current policy is in relation to nuclear waste.
The Executive’s position is well known: that there
will not be new nuclear power stations until that
matter is resolved. That will be decided beyond
the gamut of the proposed planning legislation
before us. The Executive will have to judge and
reflect on any recommendations on dealing with
nuclear waste.
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Edinburgh where the developer proposes a £100
million development. He has invested heavily in
design, planning and transport consultants. The
planning fee is probably in the order of £14,000 for
a development of that scale. That does not seem
to me to be a lot of money. It is not about buying
permission. Secondly, I wish to emphasise the
minister’s point that processing agreements are
not a gimmick. Major applications are important for
Scotland. The Finance Committee’s cross-cutting
review of economic expenditure demonstrated
clearly that those applications were not being
processed as efficiently as they should be.
Processing agreements are about introducing a
more managerial approach to processing major
applications, but that is not at the expense of other
parts of the planning service. You have to bear it
in mind that we are also proposing a fundamental
review of permitted development, to take the
small-scale developments out of the system. That
will allow professional planners to concentrate on
applications other than the ones in which the value
added is limited. I do not see this as a diminution
of the service for the ordinary applicant—quite the
reverse. The reforms are aimed at providing a
consistent service for everyone.
Michaela Sullivan: The possible confusion
about paying more to get a better service has
arisen because the way in which planning fees are
calculated is based on the concept of cost
recovery. If you acknowledge that the major
applications will have a longer developing process,
in effect you acknowledge that the cost of that
longer process will inevitably be higher. You
cannot get away from that fact. The fee for that
longer process will be higher, but it will still be
based on the principle of cost recovery. It is not
buying a better service; it is paying for the service
that is being received.
Christine Grahame: At the risk of sounding like
Jeremy Paxman, Richard Hartland said that the
purpose of a processing agreement
“is to allow a developer to pay more money to receive a
better service. To pay more money is to resource and,
therefore,
deliver
the
service.”—[Official
Report,
Communities Committee, 22 March 2006; c 3317.]

Do you disagree with the way in which he put it?
Michaela Sullivan: I certainly disagree with the
way in which he put it.
11:25
Meeting suspended.
11:32
On resuming—
The Convener: I reconvene the meeting. I
noticed that the minister tried to do a runner during
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the break, but we managed to get her back for the
second part of the meeting.
Cathie Craigie: I move on to pre-application
consultations and predetermination hearings. We
know that the Scottish Executive’s main policy
objective is to strengthen public participation in the
planning system. We also know that developers
and communities often have very different
perspectives on what constitutes meaningful
consultation. How can that divergence be bridged
by pre-application consultation?
Johann Lamont: The different experiences of
consultations and the assumptions that developers
and local communities make add to the hostility
and challenge that we all face in our local
communities when we deal with difficult planning
processes. I am keen that we get the message to
developers that they must reflect on what local
communities think of them. That is not to say that
all developers are bad, but some communities’
experience of some developers has been so poor
that we need good developers to engage hard with
the consultation agenda to address the situation
caused by those developers who have a bad
name. That will strengthen the developers’
position in terms of the quality of their work. They
have to see that their part of the arrangement is to
engage genuinely rather than have to keep being
pushed by people.
The importance of pre-application consultation
should be recognised. Developers will have a
statutory obligation to consult local communities
before they make planning applications on a range
of significant developments. Planning authorities
will be able to decline to determine applications
where pre-application consultation has not been
carried out or is not adequate. We are giving force
to pre-application consultation, but we really want
to see active engagement by developers. That is
where our planning advice note will be important.
We reflected on that earlier when we talked about
identifying appropriate methods of community
consultation and examples of best practice.
We are aware that in a range of consultation
initiatives communities believe that they had
inadequate
opportunity
to
participate.
Underpinning that is our experience of the real
world, which shows that the extent to which people
say a consultation process has been effective
depends on the extent to which they feel they
have been listened to or agreed with, which is
quite a different thing. We all have experience of
people who will not be satisfied, no matter the
outcome of a process or how effective it is,
because they are so opposed to the proposal that
they will not be happy with anything other than its
refusal. Nevertheless, our research has shown
that despite that natural human instinct, people
recognise things that have worked and made them
feel involved.
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We want to build on good practice. We want the
PAN to inform developers about the steps they
can take to ensure that their consultation is
valued. This is new territory for a lot of people.
There are people who have loads of experience
that we can feed in to the system. Our steering
group on the new planning advice note tries to
reflect that diversity.

throws up for everyone. There will be those who
resist the notion of a mast being sited anywhere
near them, and they are entitled to take that
position. However, no matter how good the
consultation or how good the developer and how
well it has engaged with the local community, the
stark fact remains that those people will not want a
mast anywhere near them.

Statements of consultation will require to be
submitted with planning applications. If planning
authorities believe that consultation has been
inadequate, they will able to require further
consultation to be undertaken. We need to have a
more general sense of Cathie Craigie’s point.
There is a distinction between what people think
they have to do and what it is in everyone’s
interests to do. Some of that will be addressed by
our advice and the broader culture change that we
have talked about.

I have had very good—if patchy—experience
with applications at a local level. We have
identified alternative sites and developers have
considered them. When other sites were not an
option, they explained why not or they considered
sharing. My experience is that when there was a
willingness to engage in the process and when the
challenges facing the developer in choosing
another site were explained to people, the
community took a different attitude than it would
have taken to someone who just said, “This is it,”
and went no further. That does not get away from
the fact that it is not always possible to resolve
issues when people take the absolutist position
that they do not want a telecommunications mast
full stop.

Jim Mackinnon: We want to move away from
the stereotypical situation where a developer
submits an application and then consults the
community on it to one where there is a proposal
for an area and there is engagement with the
community on how that proposal will evolve. As
the minister says, there is a distinction between a
situation where people do not want development
per se—whether a housing development or
something more controversial, such as a waste
management development—and a situation where
there is a proposal for housing and people are told
that the access and density might be different and
there is provision for affordable housing. There will
be an audit trail from the community engaging with
the initial ideas on a development to the actual
planning application. The development industry
will have to undergo a significant culture change if
it is to mainstream consultations as opposed to
seeing them as a bolt-on extra. The objective is to
move from consulting communities on applications
that have already been submitted to engaging with
communities so that they can help to shape the
proposals.
Cathie Craigie: I would welcome that, if it is the
outcome of the legislation. However, we already
have pre-application consultation on issues such
as telecommunications masts. Communities have
brought petitions on that to our attention, and we
might speak about them later this morning. My
experience—and local community experience—of
that consultation is that it is not as effective as it
should be. For example, a community might want
a telecommunications mast to be moved to a
green site a couple of hundred yards away from
the proposed site, but the applicant might feel that
it cannot take that proposal on board. Would you
expect that to happen with pre-application
consultations?
Johann Lamont: Telecommunications masts
are a good example of the challenges that the bill
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Good practice is involved: we see that in the
very fact that developers have offered different
locations as a result of engaging with
communities. People are not unreasonable; they
will consider different locations. For example,
Glasgow
City
Council’s
policy
on
telecommunications masts has changed. The
council recognised that, as a consequence of its
position that no masts should be sited on its
properties or in its parks, telecommunications
masts were being sited in private residential areas.
The council realised that its policy gave it no
capacity to resist applications. It has had to reexamine its position.
The situation is evolving. We recognise that
there are limitations, but we expect developers to
explore other options when they engage with local
communities.
Cathie Craigie: There is also a need to share
and roll out good practice wherever it is
happening.
The committee heard evidence from COSLA
and the Scottish Society of Directors of Planning.
Both bodies identified the problems that planning
authorities might face if they are unaware of the
discussions that have taken place between a
community and a developer as part of a preapplication consultation. Can we develop a formal
role for planning authorities in pre-application
consultation
without
compromising
their
impartiality?
Johann Lamont: Local authorities or planning
authorities would have the consultation statement,
which gives information on any undertakings that
were given. The statement forms part of an
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authority’s material consideration of an application.
We do not see councils having a formal role in
pre-application consultations. Of course, planning
authorities already have a role in holding preapplication discussions with developers—indeed,
such discussions are common. Having a
discussion with an officer is not the same as
having a council decision, although I think that
people recognise the difference between the two.
On balance, our view is that it is not necessary for
authorities to have a formal role in pre-application
consultations. What is important is that planning
authorities reflect on what is said in consultation
statements.
Cathie Craigie: Do you believe that
predetermination hearings will bring added value
to the planning system? Many of the provisions on
them have been left to secondary legislation. To
which type of development will they apply?
Johann Lamont: Jim Mackinnon will come in on
the second part of the question and give the detail.
We have indicated that predetermination
hearings will be mandatory before decisions are
taken on a range of applications, including
applications for developments that are significantly
contrary to the development plan, or that require
an environmental impact assessment, or for largescale bad-neighbour developments. We expect
that approach to strengthen public participation in
the decision-making process on a range of
applications, because it will allow interested
parties
and
objectors
to
make
direct
representations to planning authorities before
applications are determined.
The statutory requirement for predetermination
hearings will apply to planning applications in a
number of categories. As I said, Jim Mackinnon
will deal with that. Through a planning advice note
we will provide best practice guidance on the
procedural matters that authorities should address
in their codes of conduct for hearings. That will
improve the consistency of the hearing process
throughout Scotland.
11:45
Jim Mackinnon: I cannot add much to what the
minister said. The categories are very much as
she explained: applications for developments that
are significantly contrary to the development plan,
that require an environmental impact assessment
or that have been designated as large-scale bad
neighbour.
We want to ensure that the process by which
decisions are taken on such applications is
transparent. From discussions that we have had
with local authorities and community and
environmental organisations, it is clear that an
inconsistent approach to such developments is
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being taken throughout Scotland. Some local
authorities allow people to speak, while others do
not allow them to speak at all or allow them to
speak for only a certain period of time. There is a
range of practice throughout Scotland. We should
focus on good practice in the many areas that we
need to consider. For example, who should be
invited to speak? How should they be invited?
When should they be allowed to speak? Will
meetings take place in the evening or during the
day? How will the chair of a hearing conduct
business? When will people be informed of
decisions?
We have had initial discussions on the matter,
and the SSDP has provided us with a paper on the
issues that should be covered in secondary
legislation or the code of practice. We simply want
to ensure that anyone who objects to a planning
application in Highland, East Lothian, Fife or
wherever can expect their authority to be
transparent and provide—I hope—a consistent
service. Furthermore, our efforts to find the best
way of conducting hearings will raise questions
about the training of elected members to ensure
that there is clear evidence of fairness and
impartiality.
That is how we will ensure that decisions are
returned locally. However, if questions remain
about decisions on developments that are contrary
to the development plan or on local authority
interest cases, the applications can be submitted
to the Executive. We will also be aware of and
take into account the process of engagement in
predetermination hearings.
Christine Grahame: This is a major area. I
believe that the minister used the word
“controversial” to describe it, and referred to public
participation and direct representation in a
transparent process. However, given that the thirdparty right of appeal has been dismissed,
predetermination hearings must work and people
must have faith in them. On the intention behind
the bill’s provisions, Malcolm Chisholm says in his
letter:
“It is for local authorities to determine their own
procedural rules for the conduct of hearings”

and
“to decide who has a right of attendance at hearings other
than for the purpose of appearing before and being heard
by the Planning Committee”.

However, in the section entitled “Likely content of
secondary legislation”, despite highlighting, quite
rightly
“Specification of the persons who will be entitled to attend a
hearing in respect of any particular application for planning
permission, for example persons or organisations who have
already submitted written representations within the time
allowed”

the minister refers to
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“Discretion for planning authorities to decide that, where a
number of persons have similar views on the application
under consideration, one or more persons may make
representations on behalf of others.”

I am concerned that that conflicts with the stated
aims of consistency, transparency and giving
people their say. For example, a local authority in
one part of Scotland might say, “Because the
objectors have similar views, only two or three of
them can speak, and they can have 10 minutes
each,” while another authority somewhere else
might say, “There are 600 objectors to this
application. I can’t hear everyone, but I’ll hear a
different view because of the strength of feeling.”
Can you square that circle?
Johann Lamont: As we have said, the
introduction of a statutory requirement for planning
authorities to hold hearings and the provision of
best practice guidance in the form of a planning
advice note should ensure greater consistency in
authorities’ practice. Indeed, we have reflected
that balance elsewhere. One theme that has
emerged from today’s meeting is the importance
of the need for a balance between local
authorities’ rights and decision-making capacity,
and their ability to act consistently and justify and
be accountable for their decisions. Obviously,
there will be some tension there, but I feel that we
have struck the right balance. However, we—and I
am sure local authorities—would resist any extra,
bolt-on processes that local authorities would
simply have to go through. The measures are
purposeful and will support local authority decision
making, and they should not be taken lightly and
without regard to the good practice that we have
identified.
Christine Grahame: With respect, minister, I
did not allude to the guidance being a bolt-on. My
question was about how to ensure consistency if
planning authorities have discretion. If there are
many objectors to a planning application, the local
authority might use its discretion to take the view
that, because the objectors have similar views, it
will hear only two of them.
Johann Lamont: My point is that consistency
and discretion must be managed together. If we
simply wanted consistency, we would tell councils
what to do, but that would not deal with the points
that I discussed earlier with Scott Barrie about
rural and urban differences or the different
pressures that arise for authorities such as East
Lothian Council and Glasgow City Council. We do
not need to have just one or the other; we can
accept the challenge of providing consistency and
discretion. We are trying to strike a balance
between what is decided at the centre and the
extent of local authorities’ discretion. I contend that
the balance that we have achieved is right. We
hope that the best practice guidance and the
planning advice note will be reflected in planning
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authorities’ actions—I did not suggest that you
think they are bolt-ons. I am saying that, in our
discussions with local authorities, we will be clear
that the guidance should be seen as an integral
part of the system and should therefore be taken
seriously.
Jim Mackinnon: I want to build on the minister’s
point about the diversity of local authorities in
Scotland. There are 32 different councils with
planning powers, plus two national park
authorities. In Clackmannanshire Council, every
member is on the planning committee, but
authorities such as the City of Edinburgh Council
and Glasgow City Council have development
control sub-committees. Argyll and Bute Council,
Highland Council and Aberdeenshire Council
operate area committees. Given those differences,
it is important that we do not impose a single
approach throughout Scotland. As the minister
said, we are looking for a consistent approach, not
central prescription.
Christine
Grahame:
I
believe
that
predetermination hearings already take place in
Scotland. What research has been done on the
operation and impact of those hearings and on
how members of the public perceive them to
work?
Jim Mackinnon: I am not aware of our doing
any systematic research on that, but we will work
with stakeholders to consider how we can build on
the successful examples in Highland Council, the
City of Edinburgh Council and parts of Ayrshire.
We need to consider the process from the local
authorities’ perspective and from the perspective
of people who have engaged with it. As usual, we
will work with local authorities, based on the
information that they have provided us, but there
will be opportunities for people to comment. To
return to one of the minister’s fundamental points,
although the arrangements to hear a range of
views might be adequate, people might not get the
decision that they want—they may disagree with
the fundamental decision.
Christine Grahame: That is understood and
taken as read. As predetermination hearings
operate in some areas, it might be useful to ask
the public what they feel about them, as part of the
consultation process.
Jim Mackinnon: I recall that, some time ago,
we audited East Ayrshire Council’s planning
service, which included predetermination hearings.
As part of that audit, we worked with stakeholders
in local communities. On some aspects of the
system, such as the time and place of hearings,
the comments were favourable but, on other
arrangements, such as the process that was to be
followed, the comments were a bit less certain.
We have anecdotal evidence on the hearings, but
not systematic research.
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Lynda Towers: In public local inquiries, there
may be multiple objectors with similar but not
identical objections. In such cases, the reporter
tries to persuade parties with similar interests to
combine their representation at the inquiry. The
reporter’s discretion is not the same as the
discretion that the planning authorities will have,
but it is similar. The system seems to work well,
although I suspect that there are no statistics on
that and that the evidence is anecdotal. However,
the concept is not new.
Christine Grahame: My point is simply that it
would be good for the Executive to consult
members of the public who have been involved in
predetermination hearings to see what they think.
Jim Mackinnon: Although we have not done
any systematic research on that, we understand
that City of Edinburgh Council and South Ayrshire
Council have reviewed their hearings procedures
and, because they think that there is much to
commend them, they are proposing to continue
with them, with minor adjustments. We know that
individual local authorities have views on how their
arrangements are working, but we at the centre
have not conducted any systematic research on
them. There is a body of expertise on which we
can build in formulating a system that will be
consistent throughout Scotland, but which will
allow local authorities to exercise discretion on the
basis of the circumstances in their areas.
Christine Grahame: Would it be useful to ask
the City of Edinburgh Council and South Ayrshire
Council to write to us with their views and to tell us
what they found out from their communities?
Johann Lamont: I would hazard a guess that,
given that the authorities reviewed their
procedures in discussion with the people who
used them, and that they decided to continue to
use them, they were not told that they were
rubbish.
The Convener: All local authorities were given
the opportunity to respond to the contents of the
bill as part of the committee’s consideration. If they
wrote to us, the information that they provided was
supplied to committee members.
The bill proposes that local authorities will have
responsibility
for
carrying
out
neighbour
notification. Will the revision of fees ensure that
local authorities can fully recover the costs of the
new obligation that will be placed on them?
Johann Lamont: We are very keen on the
measure, because it will give people confidence.
We see local authorities as having a key role in
carrying out neighbour notification in order to
strengthen public confidence in the planning
system and provide more effective public
participation. More consistent and reliable
neighbour notification of planning applications will
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help in that regard. We thought that the planning
authority was best placed to conduct such
notification.
COSLA and others have flagged up the
implications for the local authority not just in
managing the simple neighbour notifications—
there might be diverse challenges for authorities in
issuing notices—but in dealing with people who
object to the fact that they did not receive a
notification. We want to make the system work,
but we acknowledge the challenges that local
authorities will face. The neighbour notification
working group and the planning finance working
party have considered the issue. We want to flesh
out the cost implications for local authorities. We
are talking about an important measure for
improving
community
consultation
and
involvement.
The Convener: All the evidence that the
committee has heard from community groups,
developers or local authorities is that they
welcome the proposal and think that local
authorities should have responsibility for
neighbour notification, because that will build back
into the system confidence that people have been
advised of a planning application. COSLA’s main
concern is about funding. Are you confident that
the planning finance working party will come up
with a solution to ensure that local authorities will
be able to recover the costs of issuing neighbour
notifications and will not have to find the resources
to fund that new financial burden?
Johann Lamont: There is an issue about
increasing application fees to reflect the higher
costs that planning authorities will incur in carrying
out neighbour notifications. We acknowledge that
there will be a cost and that the whole bill has
implications in relation to fees, which will have to
be factored in. Local authorities will have to
acknowledge the importance of their planning
authority role in their own budgets. They have to
be engaged in considering that. We acknowledge
that there will be higher costs and we are trying to
flesh out exactly what they will be.
The Convener: I think that the local authorities’
concern is that, although the cost of processing a
straightforward, simple planning application is not
great, a considerable number of neighbours might
have to be notified. The one-off fee that the
developer will pay might be quite small relative to
the number of individuals and organisations that a
local authority will have to contact. Local
authorities think that that fact needs to be
acknowledged.
12:00
Johann Lamont: I hope that such points and
the implications for cost will be explored in
discussions on the implications of the proposal. In
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addition, local authorities should benefit from
having an effective neighbour notification system,
even in terms of a reduction in the volume of traffic
that is generated by folk saying that they have
heard about something that they were never told
about themselves and asking why that has
happened. Things that have been done poorly
create unnecessary work for local authorities. If
the system was more efficient, and if people were
clear about proposals, the planning authority
would benefit.
Mary Scanlon: COSLA raised a point, to which
you alluded, about the sensitivity that would be
caused by failure to notify those who live in a
property of a proposal and the ability of individuals
or groups to appeal to the local government
ombudsman. Such failures might lead to spurious
appeals. Of more concern is the possibility that
they could lead to considerable delay. Are you
concerned about that? Will the existing ability to
appeal to the local government ombudsman, on
the grounds of maladministration by a local
authority, be retained?
Johann Lamont: I do not think that there are
any proposals to reduce people’s capacity to
appeal to the local government ombudsman,
which is an important protection. However, we
recognise the implications of local authorities
having responsibility. If a local authority is not
fulfilling its responsibilities because it has not
developed the procedures that would enable it to
do so, that is very different from an authority not
being able to fulfil its responsibilities because of
inappropriate resources. That is what the planning
finance working party and others are trying to
address. It is not in our collective interests, nor is it
in the interests of local authorities, to have a
proposal without the means for local authorities to
deliver it. We should also be mindful of the
separate issue of authorities doing their business
properly and being accountable for that in the
normal way.
Scott Barrie: Will those who appeal a decision
under the proposed schemes of delegation have
confidence in the system, given that the same
statutory body that made the initial decision will be
responsible when it comes to the appeal?
Johann Lamont: We would not have proposed
that if we did not think that that confidence could
and should be retained. We should be able to
place confidence in local authority decision
making. The review will be done before an
independent group of people who were not party
to the original decision, and who we believe
should be able to review that decision and either
confirm or reverse it on the basis of the facts of the
case. It is an important step to say that we want
issues to be decided locally if at all possible and
that, where there is a scheme of delegation, we
want any appeals to be subject to local decisions.
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Scott Barrie: Do you think that there might be
further scope for deterioration in the relationship
between elected members and planning officials
under the scheme of delegation, compared with
some of the tensions that exist at the moment?
Johann Lamont: The capacity of elected
members and officials to rub along, even when
they do not agree with each other, is evidenced at
all levels of government, to be honest. People
have different roles. We have to assert the
primacy of elected members, who have a critical
role in representing their communities and who are
challenged with responsibility in so doing.
Planning officials bring to their positions their
expertise, professionalism and commitment to
their local area. It is not to decry officials’
professionalism for an elected member to disagree
with them. That mature relationship can and
should be developed. It is about recognising
where authority lies and where the professional
provision of information and advice lie. I do not
think that our proposal compromises that any
more or any differently in the case of elected
members being given advice and choosing to act
differently.
Scott Barrie: The process for each local
authority setting up its scheme will involve the
Scottish Executive before the scheme is finally
agreed by the local authority. Is that the best
approach? Is the approach intended to ensure
consistency in decision making and in the way in
which the different schemes throughout Scotland
are set up?
Johann Lamont: Yes. It is important that people
have confidence in the scheme of delegation.
Given the need to balance the different layers of
responsibility, authority and discretion, we felt that
the approach that is outlined in the bill was the
best way of ensuring that people would have
confidence in the scheme of delegation that a
planning authority proposes.
Patrick Harvie: Under the bill, planning
permission duration will be reduced from five
years to three years. I can see some arguments in
favour of such a reduction in that, alongside other
measures, it might help to provide greater
certainty to communities that are affected by
proposals. However, we have heard concerns
from developers, who have pointed out that certain
types of development take much longer than three
years because of factors that are outwith their
control and outwith the control of the local
authority. How does the minister respond to that
concern?
Johann Lamont: I recognise the member’s
acknowledgement of the significance of our
approach. We want to limit uncertainty for
communities by reducing to three years the time
period within which a development that has been
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granted
planning
permission
must
be
implemented. Planning authorities will have
discretion to extend or reduce the period within
which developments must be begun. For
developments that take longer than three years to
progress, the bill provides for flexibility in the
duration of planning consent in those
circumstances.
Patrick Harvie: Does that flexibility give rise to
the possibility of another round of conflict over
whether discretion should be exercised in a
specific case? How can that be resolved?
Johann Lamont: That is the challenge of this
approach. The bill will reduce the duration of
planning permission to decrease uncertainty, but
all sides recognise that we still need flexibility. I do
not think that that nullifies the decision to reduce
the time period. As a general rule, the period will
be three years, but we recognise that flexibility will
be needed for exceptions. However, local
authorities will be required to be transparent about
why they use that flexibility.
The issue may be one of Christine Grahame’s
famous circles that cannot be squared, or squares
that cannot be circled. The general message is
that developers cannot just get planning
permission and sit on it for a long time given the
uncertainty that that creates. However, in
addressing that, we had to include the caveat that
the member has identified.
Patrick Harvie: I am happy to leave that square
circular.
The Convener: The bill proposes new
enhanced
enforcement
powers
for
local
authorities, but COSLA pointed out to us last week
that local authorities will need more resources to
use those powers. Is the minister sure that local
authorities will have sufficient resources to use the
new enhanced powers?
Johann Lamont: My general point about
resources—that we cannot ask people to do things
and then not will the means for those things to be
done—applies here as it does elsewhere.
However, local authorities should reflect on the
priority that they have given to planning and
enforcement and on whether their planning budget
has grown in line with the growth of the general
local authority budget. I am keen that enforcement
is recognised as a significant priority for local
authorities. The resource challenges can be met
through dialogue between the local authority and
the Executive.
Furthermore, effective enforcement aims not just
to deal with the person against whom enforcement
action is taken, but to send a message to others
who might choose to do the same. Lack of
enforcement in respect of one development
creates an atmosphere in which the planning
system is undermined. A broader consequence of
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lack of enforcement is the cost to the community.
Thus, high gains are to be had from proper
enforcement. The issue is not a simple resource
equation, but I recognise COSLA’s point.
The Convener: COSLA suggested that the
Executive might consider using fixed-penalty
notices to deal with serial offenders—developers
who, I am sure, are small in number but who
constituency members know about—whose
practices leave a lot to be desired and who
regularly breach the terms of their planning
consent. Did the Executive consider that measure
and rule it out, or is it something to which you
would be prepared to give further consideration?
Johann Lamont: As I said, enforcement is
critical, not just in dealing with a problem on the
ground but as a deterrent to that problem being
replicated elsewhere. To me, enforcement is
significant. It is not just about dealing with the
individual; it is about sending out a message about
the credibility of the planning authority and its
conditions and its authority to tackle somebody
who disregards what it says.
You will be aware that the bill contains
provisions for those who breach planning controls
to be prosecuted, with a maximum fine of £20,000.
We are pursuing the matter with the Crown Office,
and we know that it is relatively uncommon for
enforcement cases to be passed to the procurator
fiscal. There are two possible reasons for that:
first, that cases are going to the procurator fiscal
and not being tackled; secondly, that local
authorities are deeming it not to be worth their
while to pursue a case because they think they
know what the consequence will be if it gets as far
as the procurator fiscal. Discussion of that issue is
on-going.
We recognise the fact that it is worth having not
just the big option, but lighter-touch sanctions
beyond that. As I said in my letter to you of 17
February, we are considering whether to introduce
fixed-penalty notices at stage 2. Fixed penalties
would be fines payable following failure to comply
with an enforcement notice. They would offer an
alternative to prosecution when that was thought
by the planning authority to be disproportionate or
impractical. They would need to be set at a level
that was sufficient to act as a deterrent, while
major breaches should be pursued through
prosecution: the fines should not be a back-door
route out of someone having the full force of the
law against them. We are minded to consider
fixed-penalty notices at stage 2, because we
recognise the strong argument for local authorities
having a range of options open to them, which
would discourage developers from taking their
chance with the law.
Euan Robson: We were grateful for a letter that
explained a bit more about variations. Can you
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elaborate on how you can develop a range of
criteria against which a planning authority can
establish whether a change is sufficiently
substantial to require a new application? That is a
sensitive area. One problem with the current
planning system is that people think that they will
get one thing and they get something else. Is that
a matter for guidance or secondary legislation?
Johann Lamont: The measure regarding the
variation of application enhances the transparency
of planning decision making. It will ensure that any
changes to planning applications are made public
and that substantial changes will not go through
without the submission of a new application. The
bill sets out a framework around an applicant’s
ability to vary his or her application during its
processing. He or she will have to agree any
variation to the proposal with the planning
authority. Secondary legislation will define the
circumstances in which variation is permissible. If
the planning authority thinks that a variation is so
great that it will change the proposal substantially,
it will not agree to it and a new application will
have to be made for the revised proposal.
The bill requires planning authorities to place
information relating to any variation that is made to
an application in the register of applications, to
ensure that each party is clear about which
development proposal a decision is being made
on. As a result of the provisions, it will be clear to
all participants which set of drawings a decision
has been made on.
Euan Robson: Okay, so we are talking about
secondary legislation—regulations that will assist
us further with this.
Michaela Sullivan: It will have to be defined
but, for example, a change of use class could be
an obvious trigger. If someone submitted a mixeduse application for a retail unit and flats, and a
subsequent change included a pub and restaurant
in one of the retail units, that would be an obvious
trigger for a new application to be made. A pub
and restaurant would belong to a different use
class from that which had originally been applied
for. It will be possible to establish some fairly
obvious triggers around changes from one use
class to another.
12:15
Euan Robson: What about density of
development? What if an application was for 100
houses and then—hey presto—that suddenly
became 150 houses?
Michaela Sullivan: That is where having up-todate and effective development plans will be
important. A development plan allocation should
give an indication of the number of units that are
acceptable on a site, and one would expect the
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application to accord with the development plan. A
subsequent application for a development of
massively increased density would probably be a
reason for refusal rather than further negotiation.
Euan Robson: What if, after the application had
been lodged, there was variation at a later stage in
the process?
Michaela Sullivan: If the variation at the later
stage in the process rendered the application
subsequently out of line with the provision of the
development plan, that would be a reason for
refusal rather than a trigger for a new application.
The Convener: I ask Christine Grahame to
make her question short, as time is marching on.
Christine Grahame: I will make it so short that
you will hardly notice it, convener.
The minister said that variations would go into a
register of applications—is that correct?
Johann Lamont: Yes.
Christine Grahame: Will that be sufficient to
make the public aware that there has been a
variation, in order that they can engage in the
discussion about whether it is substantial or
otherwise?
Johann Lamont: I defer to the professionals on
the panel with regard to the details. I hope that
community engagement and involvement will give
people a better insight into what happens at
different stages of the process, what they should
be aware of and what they should look out for. I
hope that they would be aware of the register and
be able to see what was in it.
Michaela Sullivan: We could establish trigger
points for renotification if a variation was
considered substantial. We will probably have to
consider that in more detail in the development of
the secondary legislation.
The Convener: Are you satisfied with that, Ms
Grahame?
Christine Grahame: Not really,
presses. I put down a marker for that.

but

time

Mary Scanlon: Why does the bill give a right of
appeal, in proposed new section 75B(1) of the
Town and Country Planning (Scotland) Act 1997,
against a planning authority that declines to
amend a planning obligation agreement?
Johann Lamont: Developments evolve over
time, and the planning obligations or agreements
may lose their continued relevance. There needs
to be a mechanism for securing changes to
planning obligations; that mirrors the mechanisms
that are in place for the amendment of conditions
that are attached to a consent.
Jim Mackinnon: I could you a practical example
of that.
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Mary Scanlon: That would be helpful.
Jim Mackinnon: The proposed new section
gives a right of appeal if the planning agreement
requires the construction of an access road or the
provision of money, for example, and the
developer feels that he or she has discharged that
obligation and would like that to be reflected in an
up-to-date agreement but the planning authority
refuses to do that. It is not about asking the
planning authority to review something when it
does not want to do that; it is about whether the
developer has discharged an obligation under the
terms of the agreement.
Mary Scanlon: Okay, I understand that. That is
helpful.
The planning gain supplement will be dealt with
tomorrow, but I make a brief mention of it here.
Many witnesses—including those from COSLA,
who appeared last week—and written submissions
have raised serious concerns about the effect of
the planning gain supplement on section 75
agreements. Basically, the supplement will drive a
coach and horses through the bill. What is your
contingency plan? Should the planning gain
supplement go ahead—directed by Gordon Brown
at Westminster—where will that leave the bill and
the section 75 agreements in Scotland?
Johann Lamont: Consultation on the proposed
planning gain supplement is on-going. I am sure
that people will have contributed to that
consultation and highlighted what they perceive as
its implications for Scotland. One point that strikes
me about the measure is that it runs with the grain
of what we understand by planning gain. As we
understand it, the idea is that planning
developments should result in a broader
community gain. The proposal is for a tax, but it is
related to what we understand as planning gain.
The regulation of section 75 agreements is a
devolved matter. We will consider the emerging
proposals closely to decide whether to take action
to change the way in which section 75 agreements
are managed.
Patrick Harvie: The idea of unilateral
obligations seems odd, because an obligation is
something that one party places on another party.
I have asked various witnesses about that.
Malcolm Chisholm’s letter on secondary legislation
talks about unilateral obligations, but also about
unilateral undertakings, which may be a clearer
term. However, an issue still arises about the
value that will be placed on such undertakings in
negotiations. Will the local authorities determine
the value of a specific undertaking in negotiations?
If we allow developers to give unilateral
undertakings, they and communities will be
unclear about the value that those undertakings
have in negotiations. Local authorities might also
be unclear and feel that they have less discretion
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Michaela Sullivan: Unilateral undertakings will
be almost part of the appeals process. A point is
sometimes reached at which a developer has
made what it feels to be a reasonable offer to a
local
authority,
perhaps
on
education
contributions. In my experience, a local authority
tried to get the developer that I worked for to pay
for an entire school. The offer that we made was
to pay enough to cover all the children whom we
thought that our development would generate to
go into the school. There comes a point at which
negotiations reach stalemate, because the local
authority seeks one measure, while the developer
is prepared to offer another. At present, that
leaves a difficulty in the inquiry procedure,
because the reporter has before him just the two
conflicting positions. The unilateral undertaking will
allow the developer to put its offer to the local
authority on the table. The reporter will then have
information on which to base a judgment on
whether it would be a reasonable section 75
contribution. If the reporter sides with the local
authority, that could be a reason for refusal, but if
he feels that the developer’s offer is reasonable,
he can find for the developer on the basis of what
has been set out clearly.
Patrick Harvie: The measure seems to weaken
the local authority’s hand somewhat.
Jim Mackinnon: At present, in an appeal,
unless the undertakings are in place at the
inquiry—which happens rarely, if ever—if the
reporter decides that planning permission should
be granted, an intentions letter is issued, which
says that he is minded to grant permission, but
that the subject of the agreement should be
negotiated with the planning authority. In the case
of recalled appeals, the Scottish ministers can do
that. The negotiation process can take months and
months of endless wrangling. We propose that, if,
for example, a developer wants to contribute to a
school, the offer will be put before the inquiry so
that the reporter can adjudicate reasonably and
proportionately in the circumstances. The reporter
can then ask the authority and the developer to
finalise the agreement on the basis of a clear set
of parameters, rather than say simply that
planning permission is granted and that the two
parties should go away and negotiate a section 75
agreement.
The aim of the measure is to ensure that issues
are debated openly and that a view is reached. It
does not place local authorities at an advantage; it
provides a transparent approach for agreeing such
things. Concerns have been expressed that many
of the discussions and negotiations take place
behind closed doors. Certainly, that is what
communities have said. We want to see a process
that is much more transparent and efficient.
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Patrick Harvie: Are you saying that the
measure will come into play only at the appeal
stage?
Jim Mackinnon: Yes, although the applicant
can offer to make a unilateral obligation, along
with the submission of their application. By and
large, the measure will be most effective at the
appeal stage.
Patrick Harvie: Okay. I may return to the issue.
The Convener: The committee heard that the
Executive consulted widely on the majority of
proposals in the bill. However, you did not consult
on good neighbour agreements. Why was that?
Johann Lamont: I guess that it was one of
those good ideas that came too late for the
consultation. In effect, stage 1 provides the
opportunity for the issues to be explored fully. The
omission was not wilful; we simply did not think of
it in time.
The Convener: What are the benefits of good
neighbour agreements?
Johann Lamont: We support good neighbour
agreements as a way of promoting a stronger role
for communities in monitoring the way in which
developments are undertaken. They will give
communities access to more information about a
development and facilitate better communication
between the parties in order to address issues of
concern and avoid disputes.
The Convener: How will the agreements be
enforced?
Johann Lamont: Good neighbour agreements
provide another option for improving the operation
of developments, because of the potential for
greater community involvement. They can be
wider in scope than planning obligations or
conditions. For example, the provision of
information to the public on site access would not
necessarily fall within the scope of a section 75
agreement or condition.
We take the view that people want to work
together. Under a good neighbour agreement, it is
up to the agreeing parties to ensure that the terms
of the agreement are respected. If a GNA is
registered, the community body can enforce it
against the applicant or subsequent owners and
tenants of the development.
The Convener: How will you ensure that good
neighbour agreements will add value to the
process and be of benefit to the community and
developer? Ultimately, who will be the arbiter in
any dispute?
Johann Lamont: The point about a good
neighbour agreement is that it is an agreement,
which means that there is engagement between
the parties. In our experience, some communities
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do not have that at the moment. People cannot be
forced to enter into a GNA, but they go along with
our drive to have more discussion and
communication at every stage of the process. The
good neighbour agreement fits into the different
approach that we are taking to the question about
what the role of the developer or community is.
A good neighbour agreement is different from
other elements of the proposals on enforcement.
The agreements are about giving reality and a
name to a different way of approaching things.
Breaches of agreements will not, therefore, be
dealt with in the same way that other measures
that attract penalties, such as fixed-penalty
notices, are dealt with. The success of a good
neighbour agreement will reflect the effectiveness
of community engagement in the process and the
willingness of the developer and community to
come together at the table.
Jim Mackinnon: The convener asked why we
did not include the good neighbour agreement in
our initial consultation. As you know, we have
done a lot of consultation on planning reform. The
question of having such an agreement was raised
in those consultations. We saw an area in which
the community engagement and enforcement
agendas that we are pursuing coalesced neatly,
and that was a key driver to include the
agreements in the bill. Ministers have spoken of
the bill as a once-in-a-generation opportunity to
reform the planning system. We felt that we had to
take this step. Saying that we would introduce the
measure in five years or so would not have been
the right approach to take.
The good neighbour agreement is a legal
agreement that can be enforced against
successors in title, including through the courts. It
is a very powerful mechanism.
The Convener: You say that the agreements
can be enforced through the courts, but who will
resource communities to do that? Often, when
something goes wrong, communities have legal
redress through the courts. However, if they do not
have the finances, their ability to use it is severely
hampered. Often, the communities that are most
adversely affected are the poorest and most
disadvantaged in the country. Even with the best
will in the world, they cannot raise the money to
mount a legal challenge.
12:30
Johann Lamont: That is why the purpose of the
planning bill is to respect and engage with
communities at the earliest stage and to put a far
higher value on environmental justice. The
weakest and quietest should not be more likely to
become the repository of every development that
nobody else wants. The challenge of the planning
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system is to deal with the things that nobody
wants but which everybody needs. The
environmental justice thread of the legislation
should be recognised, as it gives balance to the
different voices in the community.
I recognise the convener’s point. If we reach the
stage at which communities are unable to take
court action, that would reflect a failure of the
system to engage those communities at an early
enough stage for them to be able to influence
matters. The environmental justice agenda will
have been challenged by that. Rather than saying,
“Take it to court and see what happens,” we are
trying to pull conflict out of the system and to
ensure that developers engage with people at an
early stage. There are lots of stages at which
people can be involved before a case has to go to
court, and we resource Planning Aid for Scotland
to give people advice and support. However, we
recognise what the convener said about that end
point. The test of the legislation will be that things
do not happen to the weakest, poorest
communities because the system does not allow
their voices to be heard as effectively as those of
others.
The Convener: I agree with you about the
stages at the beginning of the process, but I have
a slight concern. Say we have a community that is
willing to engage with the local authority and the
developer, for example about a landfill site—I do
not know why that springs to mind. That
community is willing to contemplate such a facility
coming to its area. The developer wants the site
badly; the local authority wants it badly too, to fulfil
its obligations. Everybody signs up to the plans
and to a good neighbour agreement. What
happens when the developer has done everything
that it agreed to do? The developer ultimately
wants to get its way, but the community is left with
a good neighbour agreement, which is
theoretically enforceable in court but financially
unenforceable because the community cannot
raise the money to take legal action against the
developer.
Johann Lamont: I stand to be corrected, but I
would have thought that the critical stage comes
when the developer, the community and the
planning authority discuss the application and
decide that certain things will be insisted on as a
consequence of the development. That is not a
good neighbour agreement; it is conditions being
put on the planning application. When people are
round the table, they cannot agree to something
that they have no intention of delivering later. We
recognise the broader point that the convener has
made in the past about the cumulative impact on
communities; therefore, it should be recognised
more broadly in the planning system that everyone
has to have a bit of the pain, if you like.
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Jim Mackinnon: That is right. One should not
see planning conditions, section 75 agreements
and good neighbour agreements as pointing in
different directions. One would expect lorry
movements, blasting or types of material
deposited on a site to be properly reflected in
planning conditions and under section 75. The
reality is that most of those things would be
enforced by the planning authority. As the minister
said, there are arrangements to toughen
enforcement in relation to things like joint working
with the fiscals about the quality of evidence that is
required and the consideration of fixed penalties in
certain circumstances. Ultimately, there is the
choice of going to court and getting a £20,000 fine,
which is a sharp deterrent.
Christine Grahame: I have a couple of
technical questions. First I might be wrong, but
given that good neighbour agreements will be
contractual, how will local authorities have any
locus unless the agreements contain an
enforcement regime? I cannot see how they will.
The councillors who gave evidence last week
thought that it would be good if local authorities
could enforce the agreements, although they
would need resources to do so.
Secondly, if we are talking about a simple
contractual breach of contract, would it be possible
to consider amending legal aid regulations to
entitle communities to legal aid, subject to a test of
whether their case has substance? Surely that
would address the convener’s point that
communities usually do not have the wherewithal
to bring such cases to court.
Johann Lamont: I do not see good neighbour
agreements as being substitutes for planning
conditions that will be enforced by local
authorities.
Christine Grahame: I did not say that they
would be.
Johann Lamont: One approach does not
necessarily conflict with the other.
The approach in good neighbour agreements is
closer to certain arrangements with regard to
opencast mining. In that respect, some employers
have engaged in bad practice; however, such
practice has been followed by some good
examples of what I believe is called compliance
plus—about which Scott Barrie knows more than I
do—which allows a positive agreement to be
reached with a community to fund an enforcement
officer, for example. Such an approach goes more
with the grain of the bill’s provisions rather than
with the grain of enforceable planning conditions,
in which the local authority would have a critical
role.
Lynda Towers: Communities are groups of
individuals who come together, so I am not sure
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whether it would be appropriate to use legal aid
regulations. My gut reaction is that a better
approach would be to have something parallel to
enforceable planning conditions that would give
the local authority rights of enforcement within the
planning system.
Christine Grahame: Would that address the
fact that a local authority would have no locus
under the current proposals?
Lynda Towers: Yes. In a sense, there would be
parallel provisions.
Cathie Craigie: The minister is right to say that
we are dealing with developments that we all need
but that no one wants in their back yard.
Although I support the proposals on good
neighbour agreements, I agree with the convener
and other members that they are a bit weak on
enforcement. In other parts of the planning
process, local authorities can take out some sort
of insurance or bond on developers who are
unwilling or unable—more usually the latter,
because the reasons are often financial—to
address a matter that they had promised to
address. Has the Executive considered any such
mechanisms? After all, they seem to work.
Johann Lamont: As I have said, we do not
expect communities to live off the back of good
neighbour agreements alone. In addition, there will
be a planning and enforcement regime that we are
determined to make effective. It will not be the
case that communities that cannot get developers
to the table to formulate good neighbour
agreements will have to accept whatever comes
their way.
Jim Mackinnon: The use of performance bonds
is not uncommon in planning in Scotland; indeed,
a number of local authorities already use powers
in that respect, particularly with regard to opencast
coal and mineral mining.
The key point about a planning agreement is
that it is not just an agreement between a planning
authority and the person in question; it runs with
the land and is enforceable against successors in
title. However, performance bonds often take the
form of private contracts in which one might agree
to meet certain conditions with regard to access
roads, open space or minerals, for example. They
are usually employed as a means of restoring a
site. If those conditions are not met, the planning
authority can tap into resources to carry out that
work itself.
Because performance bonds are used quite a lot
in local authority areas such as Ayrshire and
Lanarkshire—and, I suspect, in Fife and the
Highlands—where major mineral operators are
based, we did not feel the need to make additional
provisions in that respect.
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The Convener: Good neighbour agreements
are not and should not be an alternative to
planning
conditions.
However,
from
my
interpretation of the proposals, the agreements will
often cover issues such as the relationship
between the developer and the community. Such
issues often leave either a bad taste or a good
taste in the mouth of the community. My concern
is that if what is included in the good neighbour
agreement is not lived up to, that will add to the
resentment that could be felt in a community about
what people had been led to believe they could
expect from the developer. It is important to
recognise that.
Johann Lamont: If good neighbour agreements
are to be seen as reflecting a change of attitude,
with developers and communities coming
together, developers must understand how
significant it would be if a developer were to enter
such an agreement with no intention of upholding
their side of the bargain. That is what I was talking
about earlier when I mentioned developers rising
to the challenge of the bill, and the new culture
that that will bring about. In the case of opencast
coal mining, the people who work the coal have
understood how damaging it is to their reputation
to be described as some communities have
described them in the past when their experience
has not been positive. I would have thought that
the very fact that developers will enter good
neighbour agreements reflects a change in
attitude, but they will need to understand the
consequences for their reputations of entering
such agreements but not living up to them. Bad
experience of one developer could drive people to
believe that all developers are of a kind, and that
that is the nature of the beast. We challenge
developers to understand the consequences of not
engaging seriously with that process, but I believe
from the discussions that I have had that many of
them understand those challenges.
The Convener: In my final question on good
neighbour agreements, I would like to advise you
of what the Law Society of Scotland told us. It is
not necessarily a view that most members of the
committee would agree with. It is the Law Society
of Scotland’s belief that communities do not have
the wherewithal to engage in the process of
establishing good neighbour agreements. I do not
think that that is the case, because I have
constituents who are more than capable of
engaging actively in the process and of advocating
well on behalf of their communities. Does the
Executive share the Law Society of Scotland’s
concern that communities might not have the
wherewithal to engage in that process? If so, how
can you give them the ability to do so?
Johann Lamont: Through Planning Aid for
Scotland, we have given communities advice and
support in engaging with the process. As we have
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already indicated, we want communities, through
the
proper
community
engagement
and
empowerment, to understand the system. I refute
the Law Society of Scotland’s suggestion that
communities do not have the capacity to
understand the system and that they require
lawyers to speak on their behalf.
The Convener: I turn to advertising. The
committee has heard concerns that the cost of
advertising and the way in which development
plans and planning applications are advertised in
local papers are not conducive to people engaging
with the planning process. What consideration has
the Executive given to how we might ensure that
people who need to know about development
plans and planning applications are involved in the
process at an early stage, and that we do not
waste resources but instead target them at the
right places?
Johann Lamont: There is a broader point to be
made about the language that we use to describe
what applications are and how accessible they
are—I mean literally accessible, in terms of the
format in which adverts appear as well as in terms
of the language in which such adverts are
couched. I know that, from a legal point of view,
people have to be precise with the language that
they use, so I can understand the extent to which
people are thirled to that, but we must also
recognise that such language can exclude people.
Adverts can be put in local papers and people
could be supported in understanding the
significance of the advert so that they are happy to
play a community advocate role—which
sometimes happens—and to be used as a way of
getting information out to people.
That is very much in tune with what we said
about
contemporary
engagement
and
consultation; we have to do it in a way and using
formats that we have not explored in the past, and
we would be interested in exploring different
options in the future. It is part of the tick-box
mentality just to stick an advert in without thinking
about whether people notice or understand it; that
does not help anybody. It must be members’
experience, as it is mine, that there can be
reactions that create huge amounts of energy and
concern, because people have not been told
clearly enough or early enough what is actually
happening. The rumour mill is a powerful place for
generating activity. That is a waste, so we need to
consider innovative ways of proceeding.
12:45
The Convener: Has consideration been given to
abolishing the need for local authorities to
advertise in the Edinburgh Gazette, which they
claim no one apart from planners reads? People
who should be involved in the planning process do
not read that publication.
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Jim Mackinnon: A few years ago, we issued a
consultation paper entitled “Getting Involved in
Planning”, in which the idea of no longer
advertising in the Edinburgh Gazette was mooted.
We are happy to write to the committee to explain
what we consulted on and what the reaction to the
suggestion was, but I recall that we decided not to
proceed with it because the Edinburgh Gazette is
a useful source of information. People who do not
happen to be represented locally have legal
representatives who consult the publication. Tim
Barraclough may have more to say on that.
Tim Barraclough: A new factor is the advent of
e-planning and the role of electronic advertising. It
has been suggested that electronic advertising
should
replace
the
current
advertising
requirements, but because of issues of equality
and access to the internet, it is far too early to
proceed with that suggestion. However, we will
keep the matter under regular review to ensure
that advertisements are in the proper formats, are
accessible and meet the requirements of the bill.
The Convener: My final question is about the
conditions that are attached to planning consents
and whether people know that planning consent
has been given for a development. I understand
that, in the United States, outside sites housing
developments and new landfill sites, huge
billboards are placed that advise people about the
planning consent and the conditions that are
attached to it. Is the Executive willing to consider
such an approach? People become aware of
developments only when they see them happen.
Making it easy for them to identify the conditions
might be a positive contribution to the process.
Johann Lamont: That is an interesting and
useful idea, especially in relation to enforcement. If
people do not know what the planning conditions
are, they cannot take the first step towards
highlighting that a condition has not been complied
with. Perhaps a billboard outside a building is a
touch more accessible than the Edinburgh
Gazette.
Jim Mackinnon: The practice that the convener
described is also common in continental Europe.
Billboards indicate the identity of the architect, the
landscape architect and the engineer. It has been
suggested to us that we may want to consider
ensuring that copies of the approved plans are
available for inspection, so that there is no dispute
about the plan that is being built to. However, we
must be careful, because we do not want to
encourage people to wander around building sites,
opencast coal sites or mineral operations when
they are not suitably protected. The idea is worth
exploring, but we must take such action in a way
that does not compromise public safety.
Scott Barrie: In section 26(2) of the bill,
proposed new section 160(1A)(b) of the Town and
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Country Planning (Scotland) Act 1997 mentions
“trees, groups of trees or woodlands … of cultural or
historical significance.”

How do you propose to define “cultural or
historical”?
Johann Lamont: We propose to define the
phrase effectively—we would not dream of doing it
in any other way. You will be happy to know that,
subject to further discussion with stakeholders, we
intend to define “cultural or historical significance”
in guidance. The definition is likely to include
examples, such as a tree’s being the oldest
surviving tree of a particular species in Scotland—I
think that I have visited our oldest surviving tree—
and of trees that are linked to the history or culture
of an area, such as the Douglas firs in Perthshire.
Scott Barrie: Okay.
Johann Lamont: You are supposed to say that
that is marvellous.
Mary Scanlon: This will be brief. Will you
include ancient woodlands? In the Highlands, the
question has arisen of ancient woodlands being
used for developments that tend to relate more to
what is below the ground than to what is above it.
Will ancient woodlands be covered by tree
preservation orders?
Johann Lamont: Yes. The bill includes
provisions that allow tree preservation orders to be
served for historical or cultural reasons, the
meaning of which will be clarified in guidance.
That will offer new protection for ancient
woodlands or special trees, such as the oldest
living example of a particular type. It is also our
intention to introduce secondary legislation to
make the Forestry Commission Scotland a
statutory consultee for applications that involve
more than 0.25 hectares of felling.
Ancient woodlands and trees in general also
have great value in terms of biodiversity and
natural heritage, but we believe that those are best
protected through existing measures to protect
biodiversity. The second draft of the Scottish
forestry strategy is expected to include measures
that will safeguard and enhance ancient and seminatural woodlands as part of the overall approach
to woodlands.
Mary Scanlon: Thank you for that. You will
have made a man in Nethybridge very happy.
Johann Lamont: I have lived for this moment—
it is the first time I have made anyone happy.
Scott Barrie: I just wish that you had made a
man from Dunfermline happy. Highland Council
has apparently expressed concerns about whether
it will still be possible to promote a tree
preservation order with an outer boundary without
specifying individual trees in the woodland. Will
that be possible?
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Johann Lamont: We consulted on tree
preservation orders, which will be in secondary
legislation. It is clear from the responses that a
plan that identifies trees is regarded as a key
element of such orders. Several responses
stressed that the plan should identify and
reference specific individual trees, stating their
species, and recording their age and condition.
We envisage taking that approach, rather than just
identifying an outer boundary.
Scott Barrie: Of the extra money for the bill,
£2.7 million is identified in relation to tree
preservation orders. What benefits will be provided
by that quite large expenditure?
Johann Lamont: The money is not just for tree
preservation orders. The tree officers will have not
only that statutory function; they will have wider
responsibilities, which we should all welcome,
relating to management of open space,
landscaping and other environmental issues. We
have to consider not only cost but benefit. There
will be benefits in savings as the system becomes
easier to use. It will be for local authorities to
determine the number of staff they need to carry
out the range of functions, which might be different
in different parts of Scotland.
Scott Barrie: On improvements, one of the
major problems is not only preserving trees but
getting rid of, or controlling, the nuisance hedges
that exist in certain parts of Scotland. Would it be
possible at stage 2 to introduce a scheme that
would examine the problem?
Johann Lamont: In line with the extremely
important work that has been done by Scott
Barrie, we have taken the view that the issue of
high hedges is a nuisance issue rather than a
land-use planning issue and so has to be dealt
with in those terms. People who have uncontrolled
hedges or trees ought to be dealt with because
they are creating a nuisance; the issue is not
intrinsically to do with the tree itself. The issue
could be addressed through Scott Barrie’s bill on
hedges, for which we have indicated our support.
Christine Grahame: I am imagining an
antisocial behaviour order being slapped on a high
hedge, but I will move on.
Minister, you are reaching the last lap of a
marathon evidence session. How will the
assessment process improve the planning
process?
Johann Lamont: We are indeed reaching the
last lap of a marathon. It might be worth
mentioning that I have run a marathon. The feeling
was not dissimilar to the feeling that I have at the
moment, although when someone runs a
marathon they do not usually run another one the
next day.
Will you repeat the question?
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Christine Grahame: How will assessment
improve the planning system? As an addendum to
that question, how will you engage with the public
in the assessment process so that they know what
is going on and are part of it?
Johann Lamont: Assessment of planning
authorities is important. More rigorous audit and
intervention are intended to stimulate authorities to
make improvements to planning services a higher
priority, to provide the basis for sharing good
practice, to give ministers the opportunity to
intervene where performance failure is persistent,
and to improve public confidence in the system,
which relates to the second part of the question.
That reflects the balance that we seek to strike in
our relationship with local authorities. There is a
great deal to be done and we must work positively
with local authorities. We must understand the
challenges that they face and we must support
them, but we must also recognise that it is
reasonable to expect planning authorities
throughout the country to meet certain standards
and to be consistent.
Jim Mackinnon: Public confidence in the
process is critical. For the past few years, we have
run a system of non-statutory audits and a key
part of that process has been engagement with
stakeholders—including local architects and
developers, but also community representatives—
on what they think of the service that they get.
Much of the debate with communities is on
objections to individual planning applications. We
need to take the debate out of that environment
and to think about quality of service. Can people
access planning officers? Is enough time allowed
for committee hearings? Do people feel that they
get adequate opportunities to participate in
hearings? We want to build on that engagement.
Discussions about the planning service should
not take place only between the Executive and
planning authorities, but must involve other
participants. Such discussions should consider the
quality of local planning services and—in addition
to specific issues on individual applications or
development plans—the debate should cover the
quality of service that is offered, access to that
service and transparency.
Christine Grahame: Is there a role for Audit
Scotland in that?
Tim Barraclough: We discussed the proposals
with Audit Scotland, which has a great deal of
expertise in methodologies for assessing
performance. We will work with Audit Scotland to
develop our methodologies. We think that there is
a specific issue in respect of planning functions.
There is a case for systematic focused effort to
consider the functions of planning authorities in
more depth and more regularly than would
normally be the case with the reports that Audit
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Scotland produces under the best-value regime.
We need something a bit more detailed than that.
Audit Scotland is happy with that approach.
Christine Grahame: Are you suggesting that
Audit Scotland could do that?
Tim Barraclough: No.
Christine Grahame: Who will do it?
Tim Barraclough: We are considering the
options. Scottish ministers will be responsible for
establishing who will undertake the audit
programme. The options include the Scottish
Executive Development Department, which
already conducts the administrative, non-statutory
audit function, and there may be other options.
The bill gives the Scottish ministers the power to
allocate the task to whomever they think
appropriate.
Christine Grahame: In that case, who keeps
the keeper? Who guards the guards? Who will
audit the performance of the Scottish Executive,
which is the ultimate planning authority?
Johann Lamont: The Scottish Executive is
ultimately accountable to Parliament.
Christine Grahame: I knew that that was
coming. It was a soft ball at the end.
Johann Lamont: As ever, we are mindful of the
electorate, to whom we are all accountable. It is
important for the Scottish Executive to engage
with everyone in the planning system as opposed
to sitting atop it and saying, “Now you sort it all
out.” That sense of the different levels of
Government and communities working together to
change the planning system sits strongly with the
committee’s discussions and the responses to the
bill from people throughout Scotland. It is certainly
reflected in the Executive’s commitment to the
aims of the bill.
Christine Grahame: Audit Scotland has a role
in relation to the operation of the Executive—Audit
Scotland might throw a less soft ball.
13:00
Johann Lamont: Audit Scotland certainly has a
role in relation to other parts of the Scottish
Executive’s work.
Euan Robson: Why should ministers and not
local authorities set the fees?
Johann Lamont: Your question returns us to a
theme of our discussion. We want to revise the
entire fee structure to reflect the new hierarchy, to
ensure that authorities can cover a broad range of
costs and to allow for higher fees for retrospective
applications. However, we want to strike a
balance. There should be consistency; it will be
important for people to know that equivalent
applications will be treated in much the same way
throughout Scotland.
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Euan Robson: I appreciate that, but given that
local circumstances might be different, will you
consider introducing fee bandwidths instead of
having a one-size-fits-all approach, to allow some
flexibility?
Johann Lamont: The key is consistency,
although we acknowledge that there is diversity
among local planning authorities. We anticipate a
comprehensive review of the fee system in due
course and all such proposals will be considered
in the round. It would be interesting to hear the
arguments for the approach that you describe and
to consider how heavily those arguments weigh
against the crucial need for consistent fees
throughout Scotland.
Euan Robson: In effect, a bargain is being
struck: if planning authorities are more effective,
developers will swallow the larger fees. Given that
research from Ove Arup and Partners, for
example,
suggests
that
local
authorities
underresource their planning departments, is there
a danger that increased fees will simply go into the
existing black hole? If that happens, what recourse
will there be?
Johann Lamont: As is the case for all local
government
spending,
there
must
be
transparency. I have probably flagged this up
already, but if a local authority indicates that it will
give priority to its planning function, will it match
that commitment with priorities in its budget and
dialogue with the Executive about those priorities?
There will be a review of planning fees and an
improvement in the planning system should be
part of that process. However, other factors will
have to come into play and we are not talking
simply about increased funds to manage a system
that is not geared up to the new challenges. The
new system will present challenges for everyone.
Euan Robson: What recourse will there be if a
local authority does not perform?
Johann Lamont: We have indicated that our
first step would be not to attack local authorities
with sanctions, but to try to work with authorities to
enable them to improve, because local authorities
have a central understanding of their communities’
local development needs. However, for major
applications there will be processing agreements
that set out a timetable for dealing with the
application, and the fees for administration costs,
and we have indicated that if that timetable is not
met half the fee should be returned. We do not
propose to extend that approach to other
applications, although that is a small measure that
could be taken. In the long term, the reaction to
recommendations that emerge from the audit
should give confidence to people who pay
planning fees.
Patrick Harvie: It was suggested to the
committee—albeit by just one source—that


474

3406

change-of-use planning permission should be a
requirement for the development of houses in
multiple occupation. I think that the matter came
up during the passage of the Housing (Scotland)
Bill. In another context it was suggested that
second homes should be treated in the same way.
Does the Executive have a view on that?
Johann Lamont: I do not want to comment on
second homes, but I am much exercised by issues
to do with HMOs. I do not think that the suggestion
is the right one, but I will take advice on the
matter. We are very interested in how local
authorities view the role of the planning system as
well as the licensing system in that context. The
matter was flagged up during the passage of the
Housing (Scotland) Bill. We recognise that some
local authorities might need to identify through the
planning system the number of HMOs in their
areas, which is a different activity from saying
whether an individual flat would pass HMO
licensing. We are in dialogue with local authorities
and others on that and we will report further on it
at a later stage.
Patrick Harvie: Will you report on it before we
reach stage 2 of the bill?
Jim Mackinnon: Very much so. The HMO issue
was raised with us previously and we have
provisionally organised a seminar on it for next
month. The issue is restricted to a number of small
areas, such as parts of Glasgow and Edinburgh.
HMOs also have an impact in towns such as St
Andrews that have a substantial student
population. As the minister said, there is a lack of
clarity about the relationship between planning
and licensing and a lack of understanding about
how the various systems operate. We will have a
session on HMOs next month with a range of
organisations and MSPs to discuss the issues and
whether we need to legislate.
Patrick Harvie: It might be helpful if a written
report of that seminar were provided.
Jim Mackinnon: I would be happy to do that.
Euan Robson: One of the difficulties in St
Andrews and other places is that large numbers of
HMOs are found in a single area, which can affect
the long-term public provision of schools, for
example. There are also other, different uses of
public facilities that have implications. Those who
are worried about the number of HMOs in a
particular area want some balance, so that local
services are not completely altered and local
authority provision is not constrained in certain
aspects.
Johann Lamont: We are aware of the particular
challenges of HMOs in certain cities and towns,
such as St Andrews, which have large universities
sited in them. Some of the challenge can be
explored through the planning system, but some of
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it self-evidently cannot. We were keen to ensure
through HMO licensing that properties are safe to
live in. However, we recognise that there is a
separate issue about what HMO licensing can do
to the nature of a particular area. We are trying to
explore with local authorities and others whether
dealing with that is a matter for legislation. If it is,
would the provisions sit most appropriately in this
bill or would they sit better somewhere else?
Could the same aim be achieved by simply
observing good practice? Could it be done by
different bits of local authorities—the planning bit
and the licensing bit—talking to and engaging with
each other? We seek to explore such questions
because we recognise that the HMO issue is
important for many people and that no easy
solution to the problem has been provided so far.
Mary Scanlon: When the Crofting Reform etc
(Scotland) Bill is considered there will be
discussions about the pressures on crofting land
for housing development. Can you clarify whether
crofting community plans or general planning
procedures take priority when a decision is made
about the ultimate use of crofting land?
Johann Lamont: We live in interesting times
because of that bill. Certainly, I have a strong
commitment to crofting, which is important to
some of our communities. The planning system
and the crofting regime both regulate the use of
rural land and they need to work together properly
to deliver the best options for land use. We would
need to consider whether the Crofters
Commission should become a statutory consultee
for development planning and management. Such
issues would be dealt with in secondary
legislation.
Mary Scanlon: In expecting the two planning
areas to work together, would you expect any
crofting community plan to be included in the local
development plan so that it would have the same
degree of consultation as other kinds of
development in Scotland?
Johann Lamont: I am not going to stray into
technical areas where I am not clear how bits fit
together. I know that the issues to which you refer
are current. However, we are clear that the
Crofters Commission would have a role in
reflecting a view on a development plan. I do not
know whether any of my officials wants to add
anything.
Jim Mackinnon: Not really. I think that the
crofting plans go much wider than statutory
development planning and will raise issues about
land management and so forth. Certainly, the
evidence that we have so far suggests that
planning authorities and the Crofters Commission
work reasonably closely. They are separate
systems, but they need to dovetail and nest
together as much as possible. We are not aware
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of big issues in this area, but if particular issues
arise we are always interested to hear about them.
As the minister said—
Mary Scanlon: I do not want to labour the point
but, although I am sure you will agree that working
relationships have been good in the past, the
provisions of the Crofting Reform etc (Scotland)
Bill increase the potential for housing
development. People are concerned that housing
development could come in by the back door,
instead of going through the normal planning
process.
Jim Mackinnon: There is no question of
decisions on the planning merits of cases being
affected by the Crofting Reform etc (Scotland) Bill.
Applications for planning permission will have to
be submitted and determined in the normal way.
Mary Scanlon: That is fine. Thank you.
Cathie Craigie: A number of petitions—
particularly petitions on phone masts, terrestrial
trunked radio masts and landfill sites—have
argued that health should be a material planning
consideration. Similarly, a petition on sewage
sludge called for a health impact assessment to be
included as part of the planning process. How can
concerns about the impact on public health of
particular types of development be taken into
account as part of the planning process?
Johann Lamont: We are straying into very
difficult ground—or interesting and challenging
ground. As I think people are aware, health could,
in principle, be a material planning consideration
depending on the particular case. For cases in
which potential impacts on health are
acknowledged, other control procedures are
already in place—through the legislation on
building standards, pollution control, discharge
consents, and health and safety, for example.
It is always important to ensure that the planning
system takes full account of the views of health
experts. Research into telecommunications masts
is on-going and if the experts’ advice changed
after a review, the Executive would take that into
account. That would apply to masts or to any other
type of development. The challenge arises when
the evidence says one thing but people still feel
that there is an issue. Committee members must
have experience of that in their areas—I certainly
have. When the case for there being a health
problem has been made, then of course health
can be a material consideration; but when there is
no evidence to back up people’s fears, that is a
different matter.
I reassure members that research into whether
health risks attach to any type of development is
constantly under review. The Executive wants to
keep as up-to-date as possible on health advice.
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Cathie Craigie: You are correct in suggesting
that many people in communities have serious
concerns about the health implications of phone
and TETRA masts and landfill sites. Years ago,
concerns were expressed about the environmental
impacts of certain developments in and around our
communities, and the Government decided to
introduce environmental impact assessments to
go along with planning applications. In a similar
way, could all health-related facts not be gathered
together in one report to the planning committee?
Johann Lamont: That is still a different matter
from health fears that have not been backed up by
evidence.
You
mentioned
environmental
impact
assessments. The Royal Commission on
Environmental Pollution has recommended that
human health issues be recognised more
explicitly, which I think is what you are suggesting
should happen. We acknowledge the concerns
and will take them into account when we review
our
guidance
on
environmental
impact
assessments.
Christine Grahame: You suggested that you
might have the Crofters Commission as one of the
statutory consultees. Would health boards also
have a role as consultees? In the list at present
you have the Scottish Environment Protection
Agency, Scottish Natural Heritage, enterprise
companies, Scottish Water and the regional
transport partnerships. I understand why they are
on the list, but would health boards have a role
too?
13:15
Johann Lamont: We have said that that list is
not finished and set for ever. If a case can be
made for particular organisations to be included,
they will be considered. One of the things that is
slightly different—I will take advice on it because I
do not know if it applies to health boards—is that
agencies of the Scottish Executive will not be dealt
with in the same way. They have a different way of
feeding in their contribution and of being
consulted. I am not sure whether they would be
captured in that way.
Cathie Craigie: Minister, what progress is being
made on the review of the general permitted
development order? Will the public be provided
with the opportunity to be consulted on
developments such as telecommunications masts
that fall within the general permitted development
order category?
Johann Lamont: That is important. People
recognise that if there is a hierarchical system,
things should be done at all levels of the hierarchy,
but what should happen at the lower end of the
hierarchy might not be as straightforward as we
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might initially think. Some things can be quite
difficult for folk at a local level. In recent times, one
of the big frustrations has been developments that
have been captured by the general permitted
development order.
Obviously we will want to consider the GPDO
and ensure that it is up to date and fit for purpose.
We might also want to consider how we might
reduce the number of householder developments
in the planning applications system.
The overall review of permitted development
rights will take about two to three years to
implement. Permitted development covers a wide
range of developments and sectors from
householders
through
local
authority
developments and so on. That is why the review
has to be thorough.
Our review of existing permitted development
rights is on-going at the moment and it is due to
report by the end of this year. We will then have to
develop proposals, and then consult internally and
with stakeholders before the broader public
consultation. Again, you can see that there will be
a process.
A subsection of the current research is for
considering householder developments and the
scope for taking them out of the planning
application system. The report on the householder
developments aspect of the research is due in
April and, if we were in a position to furnish
information on the findings and recommendations
contained in that report, we would make sure that
we got it to the committee before the stage 1
debate.
The Convener: Thank you. Minister, I am sure
that you will be relieved to know that that
concludes our questions for you this morning.
Thank you for your attendance and for your
willingness to remain until we had covered all the
issues that we wanted to cover.
That concludes today’s meeting. The committee
will reconvene tomorrow morning for phase two.
Meeting closed at 13:17.
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Scottish Parliament
Communities Committee
Wednesday 29 March 2006
[THE CONVENER opened the meeting at 10:01]

Planning etc (Scotland) Bill:
Stage 1
The Convener (Karen Whitefield): I open the
11th meeting of the Communities Committee in
2006 and remind everyone present that mobile
phones should be turned off.
We have received a number of apologies. Euan
Robson and Mary Scanlon are unable to attend.
Tricia Marwick is also unable to attend and has
been replaced by her committee substitute,
Sandra White. I welcome to the meeting Bill
Aitken, who joins us as a visitor.
The first and only item on the agenda is our
stage 1 consideration of the Planning etc
(Scotland) Bill. I welcome the Deputy Minister for
Communities, Johann Lamont, back to the
committee’s own version of “Groundhog Day”. She
is accompanied by Jim Mackinnon, chief planner;
Michaela Sullivan, assistant chief planner; Tim
Barraclough, head of planning policy and
casework; and Lynda Towers, deputy solicitor in
the office of the solicitor to the Scottish Executive.
Early in the process, Mr Mackinnon indicated
that the bill was very much a package of measures
and that if we wanted to remove a provision we
would need to add in another, and vice versa—if
we wanted to add in a provision, another would
have to be removed. Does that rule still apply? Is
the bill a complete package that must be seen as
a whole?
The Deputy Minister for Communities
(Johann Lamont): As a minister, I have always
been willing to work with committees on any bill
that we have introduced. Indeed, there is clear
evidence that, as bills have gone through the
system, the Executive has been willing to move on
certain matters. In this case, my first instinct is, I
think, the appropriate one for all parliamentarians,
which is to listen carefully to suggestions that
committee members and other members make
about improving the legislation.
I will allow the chief planner to speak for himself
on your first point. However, I believe that one of
the bill’s strengths is that it is a package that
should be taken in the round. People with different
perspectives on the matter might have been
looking for different things from the bill and wanted
to know whether it included or excluded certain
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measures. For example, people who are
concerned about community engagement and
involvement might well have wanted a third-party
right of appeal. However, I believe that although
that does not form part of the bill, other elements
of the system recognise the importance of
community engagement. Similarly, although
developers and businesspeople can be reassured
by the bill’s approach to issues such as certainty
and time, they must also have regard to new
responsibilities on involving and having respect for
the communities in which they seek to establish
developments.
The bill is very much a package that seeks to
put in place a more efficient planning system that
is more closely engaged with local communities.
As it continues its passage, people must think
about the balance that we have tried to achieve
and consider the consequences that altering any
element of the package might have on either
community engagement or economic growth.
The Convener: Almost all the witnesses who
have given evidence to the committee have
indicated their desire to see a culture change in
the planning system. Will such a culture change
be possible when the legislation is brought in? Do
all the stakeholders agree that they have a part to
play in changing the culture within Scotland’s
planning system? Will the legislation provide the
right framework for a culture change?
Johann Lamont: The bill is necessary for
change to take place but is not all that is required
to change the culture. It would be naive to think
that we could change attitudes by legislation
alone, although it is part of the process. I do not
pretend that this is easy. We are in difficult
circumstances. People have entrenched views
about planning, based on their experiences. Some
of those entrenched views were expressed during
the consultation on the bill. We must move beyond
that.
We must work to restore many fractured
relationships and to tackle difficult attitudes. For
example, at a local level, local authorities must
recognise the importance of transparency and
involving local communities. Equally, communities
must seek to engage and developers must play
their role. The Scottish Executive also has a
crucial role to play in how it does its business and
relates to other parts of the planning system. The
legislation is important, but other factors go with it.
Some culture change will come about because
people decide that they must take the legislation
on trust and move forward. However, as it beds in,
there will be opportunities for people to recognise
that a shift has taken place, which will affect
attitudes.
We must address other practical issues, which
are challenges for us all, in particular for people in
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the planning profession. How can we make
planning an interesting profession? How can we
make it a place where people want to be? How
can we make planning a positive environment in
which to work as a result of planners not having
lots of people, who operate on the assumption that
they are at it, shouting and bawling at them on the
phone?
Those points were made in evidence that was
given to the committee. It struck me that it never
occurred to me, as a young woman, to go into
planning, yet it is one of the parts of my portfolio
that I have found really interesting. It is interesting
to see what you can do for local communities, how
you can support real change in communities and
how you can avoid some of the disastrous
mistakes that have perhaps been made in the
past. People who want to change the world should
see planning as a natural place to be rather than
as a place to avoid. There are some big questions.
Jim
Mackinnon
(Scottish
Executive
Development Department): There is no doubt
that the starting point for the bill was the
widespread perception that the planning system
does not function as it should and that we need to
legislate to deal with that. The legislative
development process up to the introduction of the
bill and the parliamentary process have raised the
profile of planning. That has been tremendous in
raising public awareness of planning as a process
and as a product.
In the white paper, the Executive gave a
commitment to do more to raise awareness of
planning. That will be a big challenge for us once
the shape of the new system has been established
through the bill.
The key culture change is to put plans at the
heart of the system. That represents an attempt to
change the image of planning from a negative and
regulatory activity to one that is visionary, enabling
and proactive. A significant culture change is
required, as is obvious from the fact that currently
roughly two thirds of local authority resources go
on development control or development
management and one third goes on development
planning.
There are certainly issues about resources,
which we will no doubt come on to. However,
planning is a local authority service and we have
worked quite closely with the local authorities to
identify the gaps and consider the options for
plugging them.
Recruitment and retention are issues in local
authorities generally and specifically in certain
local authorities. For example, remote rural areas
might well find it difficult to recruit and retain
planners. We recognise that there are skills
issues, which is why we are investing in the
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planning development programme—we have just
appointed the manager. The programme aims to
give planners the skills, knowledge and
competencies to enable them to face the
challenges ahead.
Technology has a key part to play in culture
change. The committee approved regulations to eenable planning. With the support of all the
planning authorities in Scotland, we are now
putting forward a bid for that. It is not an
information and communication technology
project; it is a change management project.
We are about to do research to ask what the
culture of planning is. It is easy for us to talk about
the culture, but what is it? We are also having a
series of informal discussions with our
stakeholders about what they think are the
challenges ahead in improving the planning
culture.
The Executive has a role to play as an
exemplar. Its policy development is efficient and
inclusive and it struck me that most of the
witnesses that have come before the committee
have said that the process of planning reform has
been open and consultative. That has been a
hallmark of much of our work not just on planning
reform but on individual policies. The committee
has taken evidence on issues such as green belts
and opencast coal mining. We also process
casework very efficiently and that can be seen in
the statistics.
We must acknowledge that there is an issue
about effective regulation and its role in promoting
public trust and confidence. We want a visionary
and enabling system, but we also want breaches
of planning control to be dealt with effectively
because their effect on the lives of individuals and
communities can be quite devastating.
We entirely agree that a culture change is not
just an issue for the planning profession. The
development industry also has big issues to face
in early engagement with communities, in
submitting the right information at the right time
and in building according to approved plans.
The Convener: Thank you for that. You moved
on to the next area that I was going to ask about,
which is the concern that witnesses from the
Convention of Scottish Local Authorities raised. All
the witnesses who have given evidence to the
committee have said that they have a role to play
in culture change, and you said that you see the
Executive as an exemplar of good practice.
COSLA raised concerns that perhaps the
Executive is, at times, slow to respond to its
concerns about planning. It wants an assurance
that the Executive will play its part in the culture. Is
the Executive up for that?
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Johann Lamont: We are always up for holding
positive conversations with COSLA and others,
and for playing our part. There is evidence—which
I am sure Jim Mackinnon will be able to quote—of
the quality of responses on casework and the
meeting of targets and so on, and we can certainly
provide the committee with evidence that the
Executive seeks to recognise the importance of
and to stick closely to targets.
There is perhaps a slightly different issue around
how Executive departments relate to each other
and their various planning responsibilities. That is
an internal issue for the Executive. There is
planning and there are the individual departments
that might have to respond to planning
applications. We must all ensure that that is done
as speedily as possible.
My experience of the planning system is that it
works very slowly. That is partly because the
system has to be meticulous and everything must
be done thoroughly. Ultimately, cases might have
to go to court, so everything has to be done
properly at every level.
We want an efficient and robust system without
lethargy or the feeling that things can wait for
another day. There must be a sense of energy
about the system and part of that is about having a
proper understanding of why things need to be
moved on speedily and efficiently. The Executive
has to be up for that if it is asking others to do the
same.
John Home Robertson (East Lothian) (Lab):
Now that the convener has dealt with the big
picture of culture, I come back to the tedious nuts
and bolts of sections and subsections. Several
witnesses have made the comment that it is
difficult to form a final view on many sections of
the bill because the detail is being left to
secondary legislation. How do you respond to
that?
Johann Lamont: With any bill there is a need
for secondary legislation; the bill establishes the
framework for that. At this stage, we should be
scrutinising the key principles of the bill. As we go
through the parliamentary process, there will be a
discussion about what is and is not in the bill.
What people want is the reassurance that, as the
secondary legislation goes through the Parliament,
there will be appropriate scrutiny and consultation,
and I am satisfied that that will be the case. We do
not have to have everything in front of us right now
for us to progress things later on. We have the
balance right, although there are, as ever,
anxieties about where the balance will lie in future.
I am content that we have it right in this bill.
John Home Robertson: That is helpful. So I
can take it that where secondary legislation will
involve substantial policy issues, the Executive
intends to consult further.
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Johann Lamont: Yes. One key point is that we
must test all the proposals against how people
feel. Particularly with the present set of proposals,
there is no point in imposing measures that people
feel will not work. There is good evidence that,
since the early stages of the white paper and as
the bill has progressed, we have told people not to
take it or leave it but that the proposals can
evolve. That must apply to the secondary
legislation, too, as some critical measures will be
introduced through that.
10:15
John Home Robertson: That assurance is
helpful.
Jim Mackinnon: I can give examples of that
process. As well as working with local authorities
on financial issues, we are working with them on
issues such as neighbour notification. A lot of joint
policy development work is being done with our
stakeholders on a range of issues before the
proposals become the subject of wider
consultation. That will continue to be an important
part of our work. Yesterday, Mr Home Robertson
mentioned the review of the Town and Country
Planning (General Permitted Development)
(Scotland) Order 1992. The research that has
been commissioned on that will be published in
two parts during this year. People will have the
opportunity to comment on it and we will then
develop proposals for secondary legislation in
association with our key stakeholders. Those will
also be subject to public consultation before they
come to the Parliament.
John Home Robertson: I welcome that. Moving
on from secondary—
The Convener: Before you move on, Christine
Grahame has a question.
Christine Grahame (South of Scotland)
(SNP): I am not sure whether, technically, my
question is for the minister or whether it is a point
of information for the convener.
Minister, do you perceive it as a difficulty for a
lead committee when all the meat and perhaps the
challenges will come in the secondary legislation,
but the committee does not take evidence on that?
Does that create issues for the production of
workable legislation by your Government?
Johann Lamont: That is a matter for the
committee to judge. My view, as the committee’s
ex-convener, is that we must sustain our attention
span on legislation past the first stage. The lead
committee or other committees that have an
interest in a piece of legislation need to maintain
that beyond the royal assent stage. This
committee has an awareness of individual
planning policies—we have discussed green belt
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and opencast coal mining policies with the
committee. Some of the committee’s rigorous work
must focus beyond the initial primary legislation
and on the other measures that make sense of it.
Christine Grahame: With your ex-convener’s
hat on, can you see that although we have a note
on where the secondary legislation might go, if we
do not have the secondary legislation before us,
there is a difficulty in considering whether what we
pass in the primary legislation will work when it is
devolved down to the secondary legislation? I am
becoming more aware of that huge issue for
committees the longer that I am here—I do not
mean in this room, speaking to you, but in the
Parliament. As more and more secondary
legislation comes through, there are difficulties for
committees.
Johann Lamont: As I said yesterday, one
challenge for ordinary elected members is to get
tuned in to what is happening on the ground as a
consequence of the legislation that we pass. We
have a role in alerting the system if what we
intended does not happen—we have all sorts of
avenues for that. The committee needs a focus
that is beyond the primary legislation. A long time
ago, after the passage of the Housing (Scotland)
Act 2001—some members are veterans of that—
the Social Justice Committee was the first
committee to use the phrase “post-legislative
scrutiny”. Although that phrase does not trip off the
tongue, the role is a critical one for committees.
However, they should not be overwhelmed by that.
There will always be the challenge of balancing
one role with another. Committees talk to one
another in all sorts of ways. Issues arise about
tracking secondary legislation when it goes to
other committees and ensuring that there is
crossover. That is a challenge for the
parliamentary authorities and the committees. It is
for the Executive to ensure that what we do
facilitates that scrutiny.
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The Convener: Ms White, it is not my practice
not to allow members in. As I said, members get in
at my discretion and, on this occasion, Christine
Grahame was allowed in. We are moving on and
John Home Robertson is next.
John Home Robertson: I will move from
secondary legislation to primary legislation. The
bill is big and, although I have long experience of
dealing with legislation, I find it hard work to find
my way through it. For example, section 2 consists
of 30 proposed new sections of the Town and
Country Planning (Scotland) Act 1997, which have
to be read in the context of the relevant bits of that
act. That is 25 pages of proposed legislation in
one section. To be frank, it is almost impossible for
us to get a handle on that, but it must be far more
difficult for people outside the Parliament.
Witnesses have put that point to us again and
again. The bill is difficult to comprehend.
Mr Mackinnon gave us some supplementary
evidence on 31 January, saying:
“consolidated versions of the legislation will be produced
by several legal publishers”

in due course at a cost. We have discussed the
matter before. It would be helpful if the bill could
be presented in a format that is a bit more
accessible to stakeholders and citizens. Have you
given that any further thought?
Johann Lamont: I am aware of the issues that
you have raised. If you, with your years of
parliamentary experience, find it difficult to
understand the bill, we must reflect on that,
because reading legislation is not a skill that
anyone is born with, as I have discovered to my
cost.

Ms Sandra White (Glasgow) (SNP): On a point
of order, convener. I indicated earlier that I had a
question on secondary legislation. You nodded, so
I thought that you were going to let me in. Am I
allowed a question?

In the longer term, as the chief planner has
indicated, a consolidated version of the 1997 act
will be available but, before the stage 1 debate in
May, we hope to produce a consolidated version
of the parts of the act that the bill amends
substantially, and I hope that you will find that
useful. The first stage is to consolidate the bit of
the act that is being amended. There are obviously
caveats around consolidating the whole of the
planning legislation, but I hope that you will find
the partial consolidation helpful to you in your
deliberations.

The Convener: I am afraid not. I allow members
in at my discretion. I did not see you on this
occasion.

John Home Robertson: That would certainly
be a major step in the right direction and a useful
precedent. When do you expect it to be available?

Ms White: On another point of order, convener.
This is supposed to be a democratic committee.
We are considering a serious bill in which
secondary legislation plays a big part. I would like
to come in on other issues, so I want to know how
the committee is going to be run. Will I be allowed
to come in or not? This is not a proper way of
chairing a committee, if you take my point.

Johann Lamont: We hope to have it for you
before the stage 1 debate in May. The
accessibility of legislation is a broader issue that
does not relate only to this bill or to this committee.
There is a tension between a bill being up to the
legal demands that are put on legislation and the
Parliament’s capacity to describe what is

The Convener: John Home Robertson has a
question.
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happening in a bill, which are not necessarily the
same thing. Scrutiny is a slightly separate matter,
and I hope that you will find the partial
consolidation that we will do before the stage 1
debate helpful.
John Home Robertson: That is very helpful. As
far as I know, it has never been done at
Westminster, so that initiative will certainly
advance the principle of accessibility to citizens in
Scotland and I am grateful for that.
Christine Grahame: Concerns have been
raised about whether sections of the bill comply
with the European convention on human rights. In
particular, there are concerns about the fact that
the bill removes the applicant’s current right to a
hearing and the fact that, under a planning
authority’s scheme of delegation, the right of
appeal will be to the same statutory body that took
the initial decision. Article 6.1 of the convention
says that parties are
“entitled to a fair and public hearing”.

I raised the matter earlier in stage 1 and I think
that the officials’ answer was that although
particular bits of the process might not be ECHR
compliant, the process as a whole protects the
individual and will be ECHR compliant. It is a bit
iffy to protect yourself by saying that although the
courts might find that particular points in the
process do not give people a fair hearing, the bill
is nevertheless waterproof against a legal
challenge because it is ECHR compliant overall.
Do you really think that, when the provisions on
review of a decision are tested in court, you will be
successful in resisting an ECHR challenge?
Johann Lamont: We can only give you our
considered opinion on that.
Christine Grahame: I welcome that at any time.
I am sure that you always do.
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Lynda Towers (Scottish Executive Legal and
Parliamentary Services): Courts up to the
European convention courts have considered the
planning system in its current format. They did not
consider each individual part of the system; they
accepted that although some parts—including the
reporters—are not ECHR compliant on their own,
the protection of having an appeal to the court on
a point of law makes the system ECHR compliant
on an holistic view. Therefore, one must be careful
to examine not an individual provision in the bill
but the bill as a package and whether all the
protections put together are sufficient to make the
bill ECHR compliant. That is the assessment that
has been made.
Christine Grahame: That is fine. That is now on
the record, so somebody can use it in court some
day.
The planning gain supplement is beginning to
grow legs and wings. From the budget speech on
22 March, the thrust behind the supplement
seems laudable. The Chancellor of the Exchequer
said:
“To help finance necessary new infrastructure, our policy
is that local communities should retain more of the planning
gains that are generated in their area.”—[Official Report,
House of Commons, 22 March 2006; Vol 444, c 293.]

At our meeting the other week, when the
planning gain supplement was proposed to our
worthy and robust councillors, Councillor Dunn
said:
“I am a bit young, but I am aware that there have been
two or three attempts to introduce something similar over
the past 40 years. From West Lothian Council’s point of
view … the system that is proposed in the Westminster
bill—would be a complete and utter nightmare.”

Councillor Davies said:
“It would be disastrous for affordable housing policy.”

Johann Lamont: We are at the mercy of what
the courts decide. However, we believe that the
bill is ECHR compliant; otherwise, it would not
have been introduced and the Presiding Officer
would not have signed it off. We believe that the
bill is compatible with the ECHR and that any
regulations made under it will comply with the
ECHR.

Councillor Dunn also said:

Christine Grahame: That does not answer my
question. You seemed to have conceded that
some sections of the bill might not be ECHR
compliant. If one section were challenged, would
the fact that the bill itself was compliant make that
challenge fail? I think that the challenge would
succeed.

“We will not have one.”—[Official Report, Communities
Committee, 22 March 2006; c 3333-34.]

Johann Lamont: The test that the bill must
pass is whether it is ECHR compliant. We believe
that it is. As the Presiding Officer cleared the bill, it
is clear that the parliamentary authorities also took
that view.

“COSLA has tried to get more information on how it
would work, but it is what could be called suitably vague.”

When Mary Scanlon asked,
“Would I be right in saying that planning gain supplements
would seriously reduce your negotiating hand?”,

Councillor Dunn replied:

Those are powerful statements from men who
deal with planning legislation at the coalface. We
also have COSLA’s response, which follows the
same lines. At one point, it was said that the
supplement would drive a coach and horses
through the Planning etc (Scotland) Bill. It seems
to take no account of planning law in Scotland and
of section 75 agreements on planning gains. What
are your concerns about the proposal?
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Johann Lamont: I note what COSLA and the
local authorities say. They are our partners in the
planning system, so we must reflect on their
contribution to the consultation. I am sure that the
comments were not made lightly, so we must
reflect on them.
However, we do not believe that the planning
gain supplement proposals jeopardise the bill. The
only relevant provisions for consideration in the bill
are those on section 75 agreements, which will
remain a devolved responsibility.
Christine
Grahame:
What
is
your
Government’s role in responding to the
chancellor’s proposal? Has it responded? Will the
committee see that?
Johann Lamont: Officials have had a lot of
contact and I understand that the Cabinet is
developing its own approach to planning gain. For
the purpose of the bill, we needed to be clear
about the impact of the planning gain supplement
proposals and the interface between the
proposals, the consultation and the bill. As I said,
we do not believe that the proposals jeopardise
the bill in any way. We still recognise the
importance of the potential for section 75
agreements locally.
10:30
Tim
Barraclough
(Scottish
Executive
Development Department): May I clarify a
technical point? One of the things that emerged
from our discussions with officials from the
Treasury and the Office of the Deputy Prime
Minister is that, in Scotland, liability for planning
gain supplement will not be calculated until after
section 75 agreements have been taken into
account. That was perhaps not evident from the
consultation paper, although it is mentioned in the
paper. In response to the question about whether
local authorities will have a negotiating hand, any
section 75 agreements will be accounted for first,
so one could use up one’s entire liability for
planning gain supplement through a section 75
agreement. Section 75 agreements are protected
under the proposals on planning gain supplement.
However, we have to consider whether
provisions similar to those that are being taken by
the ODPM in respect of section 106 agreements
there are appropriate in Scotland. As the minister
said, that is a devolved matter and one for us to
consider.
Christine Grahame: If the tax is 10 per cent of
the value of the land and section 75 agreements
take up 8 per cent of that, only 2 per cent will be
remitted to the Treasury. Is that correct?
Tim Barraclough: Yes. That is the approach.
The sum to be taxed is the difference between the
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value before planning permission is granted and
the value after planning permission is granted.
That amount will be subject to tax at whatever
percentage applies. However, it will be reduced by
any section 75 agreements. If the amount to be
taxed is £100,000 and there is a section 75
agreement worth £50,000, only the remaining
£50,000 will be taxed.
Christine Grahame: I accept what you say, but
were the councillors aware of that when they gave
evidence?
Tim Barraclough: I do not know. It is clear from
discussions that the point was not particularly well
known. It came out when we were in discussions
with Treasury officials at the end of January. We
said, “A lot of people do not realise that.” It is in
the consultation paper, but it is in such a form that
many people may not have noticed it. I cannot
speak for the councillors.
Christine Grahame: Convener, rather than
pursue the matter in oral evidence, it would be
useful if we could have a more detailed written
response on exactly how the system will operate.
Johann Lamont: Obviously, Westminster is
consulting on planning gain supplement, but the
system that Tim Barraclough outlined is our
understanding. Section 75 conditions will remain
with us and the mechanism that has been
identified will be in place. If that is not clear from
the Official Report, I am more than happy to
confirm our understanding in writing.
Christine Grahame: Will you clarify whether the
mechanism has been agreed with Westminster?
Johann Lamont: It is in the consultation paper.
Christine Grahame: But it has not been agreed
yet.
Tim Barraclough: No. The consultation is ongoing.
Christine Grahame: Right. I know where I am.
Johann Lamont: The matter obviously weighs
heavily with the committee and, as I have said
before, we must reflect on what COSLA and
individual local authorities say about the
implications that they perceive. We regard section
75 agreements as an important aspect of the
planning system for local authorities.
Christine Grahame: Do you concede that, if
Westminster does not agree to the mechanism,
we will have the difficulties that the councillors
described so dramatically?
Johann Lamont: Our understanding is that
section 75 agreements will have primacy. Is that
the right word?
Tim Barraclough: Yes. That is the case under
the proposals in the consultation paper.
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Christine Grahame: But we will have to wait
and see what happens.
Johann Lamont: Yes.
Scott Barrie (Dunfermline West) (Lab): How
long will it take for the package of measures in the
bill to be implemented fully? When will the nirvana
of the modernised planning system be in place?
Johann Lamont: When we are all happily
skipping around our communities without a care in
the world.
Yesterday, Jim Mackinnon gave some detail on
the timetable that he envisages. I am sure that he
can repeat that, but the basic point is that, after
the bill receives royal assent, we expect the
process of drafting and consulting on regulations
and guidance to take about two years. Thereafter,
it will take several years for all planning authorities
to produce the new development plans. Culture
change will not happen overnight. We will have to
keep a close eye on the legislation and test it to
see whether it is effective.
Scott Barrie: That seems to be the key thing. It
is not just about passing the new legislation, as
you have already said this morning. It is also about
ensuring that the current impetus is continued.
Otherwise, people—being people—will get a bit
disheartened and things will not quite happen. It is
important that people understand that this will be a
long haul, and that the bill will not produce a quick
fix.
Johann Lamont: I certainly hope that there will
not be some sort of retrenchment once the bill is
passed. Whatever people think about the specific
issues in the bill, we recognise the challenge both
for communities in how they engage and for
developers in how they go about their business. If
there is retrenchment on either side, that would
produce a difficulty. We are seeking a change in
attitude and approach over time.
As elected members for our respective
communities, we will always be alert to the
challenges around individual developments. We
recognise that it cannot just be a matter of
reaching royal assent and then everybody going
back to where they were before we started this
process. That particularly applies to community
engagement and empowerment. Some of our
conversation yesterday was about how to do
things in a new, contemporary way—that has to be
tested and developed—rather than return to a tickbox mentality.
Jim Mackinnon: As the convener and other
members have said, the bill is only part of the
reform package. We are acutely aware of that. As
the minister said, a significant programme of
secondary legislation will follow, with new
regulations on development planning and
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development management, including permitted
development; on the organisation of local review
bodies; and on the conduct of inquiries. That is a
substantial body of secondary legislation.
We are also seeking to advance in other areas
that are important for the delivery of planning
reform. We do not want things to disappear down
a black hole. We have appointed a planning
development manager, and £2 million is available
to upskill planners over the next two years. That
will involve a very active programme that is part of
planning reform. The bids on efficient government
and the e-enable planning service will be going in
at the end of this month—in two days’ time, in fact.
That has the potential to unlock a great deal of
what we want to do.
There are parts of the bill that we can
commence without too much difficulty. For
example, we can introduce some of the measures
around enhanced scrutiny, which do not require
secondary legislation. We are conscious of the
need to advance on the broad thrust of planning
reform. The bill is a milestone and a foundation,
but there are other things that we want to do. We
will have an active programme for delivering
planning reform across the board.
Scott Barrie: In its evidence, the Law Society of
Scotland expressed some concerns about a
possible hiatus until NPF 2 is agreed. How do you
plan to avoid that?
Johann Lamont: The chief planner made the
point yesterday that, while the change is coming, it
is business as usual. People should be updating
their plans as we go along. It is not a question of
people sitting and waiting until the secondary
legislation is made. The bill is a reference point for
people regarding their approach in the short term,
but they cannot simply wait for everything to fall
into place before they do anything. You can be
reassured that there ought not to be such a hiatus.
We will be working closely with local authorities to
ensure that that does not happen.
Scott Barrie: Other members will probably
return to the financial memorandum and the
Finance Committee’s response to it. I wish first to
touch on the matter of transitional costs. How was
the figure of £1.8 million arrived at? Is that
sufficient to meet the transitional costs?
Johann Lamont: As I mentioned a number of
times yesterday, the general point is that we need
to work closely with all those involved in meeting
the financial challenges. We need to bear in mind
the extent of the costs and benefits of the new
system, which we will have to weigh up in the
round. We should also have regard to the priority
that local authorities give to planning funding.
On the specific point about transitional costs,
£1.8 million per annum has been identified for the
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early years. That relates to 2008-09 and 2009-10.
As you will know, that is the assumption that was
made in the financial memorandum, and we do not
see a need to depart from that estimate at this
stage. However—and to state the obvious—the
length of the transitional period will depend on the
rate of implementation of the reform proposals by
planning authorities. There will need to be
flexibility and a recognition of that factor as the
system progresses. The key element is dialogue
on the real picture.
We do not want to characterise either the
Executive or COSLA as having anything other
than positive dialogue around any cost
implications. It is not just a question of our saying,
“You’re not getting any money” and COSLA’s
saying, “But we need money.” We already have
evidence of COSLA negotiating and engaging
constructively around what the real costs are, and
that is what we want to pursue.
Bill Aitken (Glasgow) (Con): One of the
resource requirements that I foresee is the result
of the worthwhile provision that local plans should
be updated every five years. At the moment, some
local authorities are working with plans that are
about 20 years old. If local authorities are to meet
the Executive’s not unreasonable targets, there
will be a resource implication. What plans does the
Executive have to ensure that local authorities are
properly resourced to comply with that
requirement?
Johann Lamont: We recognise the importance
not just of saying to folk that they should have their
plans up to date, but of providing the means for
them to do that. Some of that is about
understanding the real resource challenges; some
of it is about asking hard questions about the
priority that local authorities give to that within their
planning work.
More generally, as I said yesterday, although
local government funding has increased, the
planning share of that funding has not necessarily
grown in the same way. That is about local
government priorities, which must be addressed
by local authorities themselves. They must
understand the importance of funding at the early
stages of development planning to prevent what
we talked about yesterday: the noise that arises in
a system in which there is a lack of certainty about
what is in a development plan and what is not;
how old the plan is; what proposals there are; and
so on. Funding at the early stages brings costs,
but inefficient systems bring further costs. We are
working with COSLA to address that. We cannot
be in the business of saying, “You have to do this”
if we think that it is not possible for local authorities
to do that. Development plans, in particular, are
critical to everything that follows, and local
government must recognise the implications of
that.


484

3426

Jim Mackinnon: We have, effectively, had a
plan-led system since the early 1990s. The figures
that Mr Aitken quotes demonstrate that the plans
are not being delivered, so we are including the
requirement for a five-year update in the bill as
part of the culture change. It is a legislative
provision to drive culture change, to get local
authorities to devote more resources to the
preparation of development plans.
As I have crudely characterised it, roughly two
thirds of the resource in planning departments
goes to development control and the processing of
planning applications, and one third of it goes to
development planning. Authorities need to
reconsider that. They also need to speculate to
accumulate by setting out long-term visions for
their areas that are perhaps more generous on
issues such as land supply. There can then be a
debate on the future of a community, as opposed
to squabbles over individual sites that end up in
the appeals process, which is terribly draining on
local authority resources. That is part of the culture
change.
Another thing has been very important for us in
all this. When we consulted on the modernisation
of development planning, people were looking for
new processes and procedures. However, what
came through as the critical factor in keeping
development plans up to date was having a more
managed
approach—managing
the
initial
preparation of development plans and recognising
that, if the plans are to be updated every five
years, arrangements for that must be put in place
now. I recall the Strathclyde structure plan, which
was a very large and unwieldy document;
however, to the local authority’s credit, it updated
the plan every two years. If we can promote that
management style and that culture, which sees
public engagement as part of the planning process
and not a bolt-on, local authorities will manage the
process efficiently and inclusively. There is no
doubt that that is a challenge, but there is every
sign that the planning community is up for that.
Everyone believes that relevant, up-to-date
development plans are the key to a modernised
planning system.
Scott Barrie: On the issue of resources, it is not
clear to me yet whether there is necessarily a
shortage of planners, although there is certainly a
problem with the recruitment and retention of
planners in local authority planning. What
discussions have there been with both the
planning schools to ensure that we have a
sufficient number of skilled planners to fuel the
system? If we do not deal with the problem of
recruitment and retention in local authority
planning, many of our ambitions for a new
planning system will fall by the wayside because
there will not be enough people with the
qualifications to carry out the work. What
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discussions have you had with other parts of the
Executive, such as the Enterprise, Transport and
Lifelong Learning Department, to ensure that we
are attracting enough people into the profession
and turning out people of sufficient quality?
10:45
Johann Lamont: There is an issue about
retention, but the professional planners at the
table will be able to comment on that. Given what
they have to do every day, some planners must
feel that they are between a rock and a very hard
place. However, the changes that the legislation
will make to the planning system will change the
nature of their job and, as Jim Mackinnon has
indicated, work on the planning development
budget has taken into account professional
education and training to allow planning staff to be
more effective at their job and, indeed, to make
the job better.
Discussions are taking place with the Scottish
planning schools, local authorities, employers and
the Royal Town Planning Institute as the planning
professional body on what needs to be done to
attract more young people into the profession.
When I had the privilege of attending the RTPI
conference, I was struck by the gap between what
one’s image of a planner might be—and I say that
with all due respect to the planners at the table—
and those planners’ energetic commitment to
addressing the big issues instead of simply taking
a lines-on-the-map approach. I am sure that
planning professionals and the professional bodies
have many views on how to take forward these
matters. However, it is easy to express views
about something; the challenge will be how we
deliver it.
Obviously, the Executive will need to discuss
how people are attracted to different professions.
Although the current policy is to address market
shortages through terms and conditions of
employment rather than through student support,
that is not fixed for ever and a day and, in any
case, we should not close off any options.
It is easier for me to state the problem than to
identify solutions. However, we will work our way
through the matter with the professional bodies.
Jim Mackinnon: The issue is very important,
although I should point out that after auditing a
number of local authority planning departments,
we found that, despite the general shortage of
planners, some local authorities are quite well
staffed. The undoubted problems with recruitment
and retention in some local authorities might be a
matter of geography—after all, people might not
want to work outwith the central belt—lifestyle
choices or the image of local government, which is
something that we need to consider.
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We are well plugged into the various networks.
For example, we meet regularly with the Scottish
Society of Directors of Planning and the Scottish
local authorities’ heads of planning. I am a
member of the Scottish education planning forum
and Michaela Sullivan is an external examiner at
Heriot-Watt University.
There is no doubt that the closure of the
planning school at the University of Strathclyde
was a blow to planning education in the west of
Scotland. However, a very active one-year
postgraduate course at Heriot-Watt is attracting
students and the school of urban studies at
Glasgow University is seeking to promote courses
for planners.
Planning is generally perceived to be an aging
profession, and I plead guilty to that particular
charge. However, last week, I was privileged to
attend the conference of Scottish young planners
and the energy, talent and commitment of the 200
delegates was almost tangible.
In our discussions with local authorities, some
have wondered whether the problem is not so
much that we are short of planners but that we are
short of support. For example, technical staff could
assume more responsibility for dealing with minor
applications. As a head of a local development
management team said to me, “Why should I
spend two hours on the phone trying to organise a
meeting with six people?” It might also be a matter
of how planners are deployed, and we are taking a
closer look at how planning can be resourced
without necessarily having to increase the number
of planners.
Moreover, it might be better for tasks such as
engaging with the community to be carried out by
people with specific negotiation, mediation and
communication skills rather than by planners with
planning qualifications. As members can see, in
parallel with our work on the bill, we are trying to
unpack its measures and to chart a realistic way
forward that will deliver what we all want.
Ms White: Scott Barrie and others have
mentioned the financial package, to which the
Finance Committee’s report relates. There are
significant concerns about whether enough money
is being provided to implement the bill’s measures,
in particular the new planning framework and the
cost of consultation. When the Finance Committee
asked about funding, the Executive replied:
“We said in the financial memorandum that the estimates
are initial estimates that carry significant uncertainty. The
information was the best we could provide at the time,
unfortunately.”—[Official Report, Finance Committee, 28
February 2006; c 3458.]

Why was more detailed consultation not carried
out to assess the resource requirements?
Johann Lamont: Detailed consultation was
carried out and the estimates that are in the
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financial memorandum are the result of that
process. It would have been foolish for us to say
that we would do no further work on those
estimates, given the process that exists for people
to highlight the challenges that we face on the
financial package. I have made the point before
that the planning reforms will liberate money and
get rid of the noise in the system that is created by
inefficiencies. The priority that local authorities
attach to planning is also an issue. The financial
memorandum simply reflects the existing financial
challenges.
We said that we would be happy to supplement
the information that the financial memorandum
provides with the assessment of planning
authorities’ current and future requirements that
the planning finance working party is conducting.
We expect to be in a position to make the revised
estimates available before the stage 1 debate, in
line with the requests that the Finance Committee
made.
Ms White: You are saying that another
consultation is being conducted.
Johann Lamont: I am saying that more work is
being done, which is entirely sensible if we want to
ensure that the bill works. We must have every
means available to make it work. People have
raised a range of issues, to which we must
respond appropriately. One of those issues is the
financial package.
Ms White: Are you saying that if you find that
the costs are greater than was first estimated, you
will revise the financial memorandum before the
stage 1 debate?
Johann Lamont: I have said that we will be
happy to supplement the information that is
provided in the financial memorandum with the
results of the work of the planning finance working
party before the stage 1 debate.
Ms White: If it is found that the costs have gone
up, will you revise the financial memorandum?
Johann Lamont: I think that I have made that
clear.
Ms White: I just wanted to clarify that.
You mentioned the lack of planners. Jim
Mackinnon has explained that we might not need
more planners because the work could be done by
other people. COSLA has raised the staffing
implications not just of the bill, but of the
Environmental Assessment (Scotland) Act 2005,
which it argues could slow the whole planning
system down, even if we had more planners. Have
you considered that issue?
Johann Lamont: Which issue?
Ms White: The one that I have just mentioned.
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Johann Lamont: What was it?
Ms White: Perhaps you did not hear me.
COSLA has said that even if we had more
planners, the additional work for local authorities
that will be generated by the planning bill and the
requirement to produce strategic environmental
assessments could slow down the whole planning
process. Has the Executive thought about that?
We know that there is a shortage of planners and
Jim Mackinnon has said that there could be other
staffing implications. COSLA is saying that the
planning process could be slowed down, even if
extra workers were provided.
Johann Lamont: The purpose of our proposals
is to produce more efficiency and robustness,
which will benefit every bit of the system. We
should not substitute rigour with speed because
those are two different things.
Planning authorities already have some
responsibilities that will remain challenges
regardless of whether the bill is passed. You
mentioned strategic environmental assessment,
but that is a requirement that applies to existing
development plans, so such work should already
be being done. That is not to gainsay the
importance of meeting the financial challenges
that the bill sets us, on which we are working with
COSLA, as I have said. I do not accept that the bill
brings only costs. Efficiencies can also be
identified. We certainly have no intention of closing
down the dialogue with COSLA and others on that.
Jim Mackinnon: I will pick up on the point that
the deputy minister made about reduced burdens.
It is important to understand that aspect, as well
as the point that the convener raised about the
package of measures in the bill. Many aspects of
the bill should reduce the requirements on local
authorities. We are proposing to remove the
requirement for two tiers of development plans
everywhere in Scotland so that remote rural areas
will not have to prepare both a structure plan and
local plan. There will clearly be efficiency savings
in that.
We are examining the whole area of permitted
development. We are posing the fundamental
question whether all the things that currently go
through the planning system need to go through it.
There is a consensus that they do not, but we then
have to work out the detail of how to proceed.
Together with colleagues in Historic Scotland, we
are also examining the overlap between planning
permission
and
listed-building
consent.
Essentially, those are parallel processes. Could
they be simplified or streamlined? Essentially, the
same issues are examined by the same authority,
with the same factors being taken into account.
Those are important aspects of the bill. The new
arrangements for appeals will reduce the burden
on local authorities. We are moving to review
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planning authorities’ decisions, restricting the
scope for appellants to introduce new material.
That means that proposals would be considered
as if they were completely new and fresh. There
are significant benefits in that.
It is not just about legislation. There is also an
issue of culture change. It has been clear from our
audits that there are things that can be done
differently. People might want to draw up a
development plan within a year, but what can they
actually do over a year, as opposed to saying that
the plan will take as long as it will take? There are
issues around the length of reports. Is it always
helpful to have very long reports? There are
issues around the use of planning conditions. That
goes back to some of the points that the convener
raised yesterday. There might be 50 planning
conditions but, if they are not enforced, it would be
better to have five rigorously enforced conditions
instead. That is important for maintaining the
public’s trust.
There are elements of the bill that will help
reduce the burden on local authorities. Of that
there is no doubt. There are also elements of
culture change that will be really important in
driving efficiencies. Finally, I return to the point
that I made to Bill Aitken about development
planning: better management of the process is
often the central issue.
Ms White: I do not disagree with you about
streamlining. You have mentioned various areas
where there has perhaps been duplication. You
are saying that financial savings can be made, and
that
is
why
you
have
made
your
recommendations. You must also consider the
cost to local authorities of neighbour notification.
That is not in place now, but it will be there
when—
The Convener: Ms White, you were not at the
committee meeting yesterday, and we have
already covered—
Ms White: Excuse me, convener. I am replying
to the chief planner. This is about finance—
The Convener: Excuse me, Ms White. I am
pointing out that you did not attend the committee
meeting yesterday, when the issue of neighbour
notification and the cost of—
Ms White: This is not to do with neighbour
notification.
The Convener: Those issues were covered
yesterday. I would therefore ask that you relate
your questions to matters that we are discussing
this morning. I ask you to keep your questions
short to allow all members of the committee an
appropriate opportunity to question the minister.
Ms White: Thank you. I am glad that you let all
members question the minister. I am replying to
Mr Mackinnon’s answers regarding—
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The Convener: I am asking you to ask a
question, Ms White.
Ms White: This relates to financial cost. COSLA
has said that there will be financial costs arising
from neighbour notification and consultation. I am
asking you, minister, and Mr Mackinnon, whether
you are saying that those costs can be met by
streamlining where there is existing duplication,
whereas the Finance Committee has suggested
that more money will be required for the bill.
Johann Lamont: You are creating a false
division. We are working closely with COSLA and
other bodies to identify what further work needs to
be done with respect to the financial
memorandum. There is no doubt, as we discussed
yesterday, that neighbour notification brings with it
certain costs. It also brings benefits, because
there will be less noise in the system caused by
people not being told about things and getting
upset about that, with too much information
coming through the rumour mill and so on. We
take seriously the Finance Committee’s points not
just about the practicalities of issuing neighbour
notifications but about the liabilities and
consequences arising from people’s complaints.
It is not the case that we are on one side of the
battlefield, with COSLA on the other. We have a
shared commitment to ensuring that the planning
proposals go through and that the means to
deliver them will be provided. We are not simply
going to settle for ticking a box marked “new
planning legislation” and then moving on to
something else. These proposals are significant
for our communities, so we view COSLA as
partners. That is why we have indicated our
willingness to provide supplementary evidence or
information on the financial memorandum in time
for the stage 1 debate.
11:00
Patrick Harvie (Glasgow) (Green): A number
of members have questions on public involvement
and third-party appeals. Rather than get into an
argument about third-party right of appeal up front,
I would like to begin with some more general
questions about public involvement. What plans
does the Executive have to increase the
community’s capacity to engage with the planning
system? It is said that the intention is to increase
up-front engagement. Communities need skills,
expertise and confidence to engage in that way.
How does the Executive intend to help to establish
those skills and that confidence?
Johann Lamont: I imagine that other members’
communities are similar to mine. Those
communities do not have a deficit in skills,
expertise and confidence, although perhaps that is
unevenly expressed across the country. There is a
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question of equity and equal access to the
planning system, which is a different challenge for
us. Environmental justice is a critical issue. Skills,
expertise and confidence give communities the
capacity to engage with a system that is difficult,
obscure and hard to get a handle on. The
proposals in the bill try to draw much clearer lines,
to create more transparency and to facilitate early
engagement by providing more information on
development plans and so on at an earlier stage,
so that people can know what the key proposals
are.
Part of the solution is to provide access to
information. Another part is to have a system that
is more easily understood, which the bill will help
to develop. We must also understand the
challenges to engagement and consultation—
yesterday we discussed the way in which we
consult. Our work around the planning advice note
on community engagement and the connections
with other people’s work and expertise will be
critical. I am sure that Jim Mackinnon will be able
to highlight some of the critical things that we are
doing in relation to Planning Aid for Scotland. That
bit of the system must be got right. We must let
people know how the system works, how to
engage with it and what the key stages for
involvement are. As we discussed yesterday, I
think that all members have a critical role to play in
their local communities, by supporting people with
information and advice as they require it. There
are basic, simple steps that can be taken around
community engagement and that are in line with
other aspects of what we are doing to promote
community involvement, in the community
planning system and elsewhere.
Patrick Harvie: You mentioned the feeling that
there is a lack of equity in the level of involvement
that people have with the planning system. We all
recognise that a small number of people will
continually and enthusiastically engage—perhaps
not always constructively—with the system. The
objective should be to widen that pool and to
ensure that more people feel able to engage
positively and constructively with it. I am unsure
what you are saying about the new measures that
the Executive wants taken to ensure that people
who have not previously engaged with the system
feel that they have a reason to do so.
Johann
Lamont:
Including
community
engagement and involvement in the planning
package is critical. It is significant that developers
will be challenged to produce a consultation
statement and to report on how they have
consulted. Yesterday we discussed the different
steps and stages of that process, which sets the
scene for the challenge of bringing about proper
community engagement. Community engagement
will no longer be just an option—developers will
have to establish that it has happened.
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You are right to make the point that some folk
are resistant to all change and will object to
anything. I get annoyed that some people try to
characterise all developers as cowboys and all
objectors as nimbys, but the system must
recognise that both phenomena exist and deal
with that. I am sure that if people are able to
engage early, there will be less frustration in local
communities and the instinct to resist and repel all
boarders can be challenged and shifted.
Patrick Harvie: Do you agree that in addition to
having information about how the system works
and opportunities to make their voices heard,
people need incentives to motivate them to get
involved? That enables them to feel that they have
power in the system and that their views will not
merely be heard, acknowledged and then ignored.
Johann Lamont: That is how the situation is
often characterised. People say, “Yes, you
consulted us, but it made no difference.” Are we
therefore saying that the test of consultation is
whether people agree with the outcome? That is a
difficult test, because people have different views.
Members will know that their feeling about a
consultation is affected by the impact that they
have had. A reaction to that is to think that there is
no point in consulting because, if they do not
agree with the outcome, people will be appalled
and will have a negative mindset.
I work on the assumption that people have much
to say about their community and have a great
deal of expertise. They can play a positive role in
shaping their community. That is certainly my view
in other policy areas such as social policy,
delivering health care, delivering care for people
with learning disabilities, delivering action on
violence against women and so on. If you talk to
the people who know most about the community
and you have the confidence to allow your policy
to be shaped by what they say, you will produce a
better policy.
My instinct is to value what local communities
say and to respect their views. That is why I have
been convinced by the argument for development
plans. At that stage the process is less
adversarial, as it is less about one particular thing
happening in one geographical area or to one
household; it is about what people want their
community to look like. People can be asked
general questions. Do you want affordable
housing? Are we agreed that we want houses for
our young people to live in so that they do not
have to move away? That is the first test for a
community. In some communities there will not
even be agreement on that, because folk will say
that they like the community the way that it is.
They will say, “I understand that there are
pressures and I understand that I have created
pressures by staying here, but I do not want other

3435

29 MARCH 2006

people to stay here.” Alternatively, people might
say, “The nature of this place is that it is a village,
so I do not want a town bolted on to it.”
The development plan process allows a
discussion to take place. It enables policy to be
shaped and it enables people to feel that they are
in control and have been empowered because, as
the local authority moves forward, it engages in
the serious business of considering what the
community should look like. The contention is that
that can provide comfort when it comes to the
difficult challenges around individual proposals on
individual sites.
Jim Mackinnon: Our starting point is that more
rights are guaranteed for the public by statute in
planning than in any other area of public policy. A
key part of the modernising agenda is that we
engage—not
consult,
but
engage—with
communities early in the process and that we
broaden the basis of the engagement. Those are
big challenges.
A number of the bill’s measures on development
planning are intended to achieve that aim. The
development plan scheme will require a statement
of community engagement and the notification of
major local plan proposals to owners and
neighbours. The reporter will assess the quality of
the engagement. The inquiries themselves will be
less adversarial and more informal, but if there is a
need for an adversarial approach to be taken that
opportunity will also exist. The post-inquiry
modifications will ensure that objections are dealt
with in a democratic and transparent way.
On development control or development
management, we are moving towards local
authority neighbour notification. As the deputy
minister has said, it is about improving public trust
and confidence in planning. Pre-application
discussions will be required in defined
circumstances and pre-determination hearings,
where the views of all are heard, will bring
decisions to local people. There will also be
enhanced scrutiny of certain types of planning
application: local authority interest cases and local
plan departures. Many measures in the bill
promote better engagement in planning and
promote it earlier.
My second point is about building on the
planning advice note. That is a very important part
of what we are doing. We have set up a
stakeholder group. The group will not necessarily
comprise only people involved in planning,
because the issue is often about community
capacity building rather than about giving people
greater opportunities to object. This afternoon we
will speak to people—they may be at the
committee today—from the community voices
network. They are investigating how capacities
can be built within communities. We are interested
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to hear what they say about the matter. There will
be consultation about best practice in relation to
the planning advice note. We see the planning
advice note as a living PAN, whereby we can
identify new examples as they come forward.
Malcolm Chisholm announced a new award last
year for community engagement and planning. We
proposed to make the award at the planning
awards ceremony this year, but other factors
intervened to delay that.
A huge amount is going on. We are adding to
and enhancing the legislation, but we are also
considering non-legislative measures to promote
greater trust and confidence in planning.
Patrick Harvie: Do you agree that, as well as
trying to provide information early on about how to
get involved, how the system works and so on,
and making the best effort to try to involve people
early on, the system should give clear reasons
why decisions have been made, because it is not
doing well enough in that respect? If people feel
that, despite their objections, a decision was made
for which they do not understand the reasons, they
might have a deeper sense of injustice than they
would have had if clear reasons had been given.
People sometimes feel that reasons have not
been communicated clearly enough, even though
an authority might feel that it has expressed them.
Johann Lamont: That is an issue of confidence;
it is one of the reasons why we consider local
authority interest cases. In such cases, people can
have less faith in what motivated a decision. I do
not subscribe to such views, but I can understand
why people would feel that way. There is a theme
in the proposals about transparency and giving
reasons. Jim Mackinnon might have examples.
Jim Mackinnon: Local authorities are currently
required to give reasons only for applications that
they refuse. However, we are moving towards the
situation that is required by law, which is that they
must give reasons for all decisions.
Patrick Harvie: How should they communicate
those reasons?
Jim Mackinnon: They would be recorded in the
planning authority’s decision letter and the
intention is that that will be circulated to all those
who have made representations on a case.
Patrick Harvie: I will finish with a quick question
before other members continue with this theme.
Do you agree that, as well as dealing with the
technical aspects of what is in the bill and how the
system works, we must achieve a feeling of
fairness, which does not currently exist?
Johann Lamont: There must be a feeling of
fairness and justice, which can be experienced in
different ways. For example, people might feel that
they had made their case, but that it was not
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agreed with. Equally, someone might feel that they
live in a community that seems to get more than
its fair share of the things that we all need but that
nobody wants. I accept that the challenge is for
people to feel that the system is fair, equitable and
just.
Patrick Harvie: And it is for us to ensure that
they can feel that way.
Johann Lamont: I do not know to what extent
one can be responsible for other people’s feelings.
We must do what we can to ensure that people
can engage with the system and we must make it
robust and transparent.
Patrick Harvie: And fair.
Johann Lamont: Of course, the system must
be fair.
Patrick Harvie: Thank you.
Cathie Craigie (Cumbernauld and Kilsyth)
(Lab): I want to continue on the same theme,
minister. The committee has taken evidence from
many different groups, organisations and
individuals over the past few months in
preparation for this piece of work. There seems to
be a will out there for people to be engaged with
and involved in the planning system, but there is a
big difference between consultation, engagement
and participation. At our round-table discussion
with representatives from various community
groups, they said that they felt strongly that the
word that we should use is “participation” and that
the bill should be amended so that it expresses
clearly the need not just to consult people but to
involve local communities and allow them to
participate in the preparation of the plans for their
local community, however big or small it might be.
I do not know whether you have had the
opportunity to consider the evidence that we took.
Would you be of a mind to amend the bill to
ensure that it shows clearly the Executive’s
intention to encourage communities to participate
in the planning process?
11:15
Johann Lamont: I certainly think that everything
that we have said so far about not just the bill but
the process and the culture change around the bill
indicates an understanding of and a commitment
to the distinction to which you refer. There will
always be marginal arguments about what should
and should not be in a bill. Lawyers in particular
love to engage with committees on that, so I will
leave it to them to do so.
The political point that you are making about
participation weighs on me more heavily.
Regardless of whether it is in the bill, there is no
doubt that our capacity to make change in our
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communities is affected to the good by citizens
helping to shape them. That view is held
throughout the Executive.
It is also about mindsets. We can have
predetermination hearings and pre-application
consultations, but if people do not want the system
to work and they have a tick-box attitude, they will
become dissatisfied. We have to ensure not that
folk are dragged kicking and screaming to do
something because the bill states that they must
but that they understand its significance. The
distinction must be understood.
I am sure that community groups and
organisations will not necessarily agree with the
proposals on the end point of public engagement,
but there is no doubt that we understand the
frustrations with the system and the fact that such
groups want to engage in a certain way. There
ought not to be a block on that. Community
engagement liberates our communities and our
policy development and we should not fear it.
Cathie Craigie: Thank you for that clarification.
Do you have any concerns about consultation
fatigue? We are going to encourage community
representatives to involve themselves in the
process for the national planning framework and
development plans, in pre-application consultation
and in negotiations on good neighbour
agreements, to name but a few. Might people feel
that we are asking too much of volunteers and
local residents?
Johann Lamont: People have to engage at the
level at which they want to engage. That relates to
the conversation that we had yesterday about the
nature of engagement. Some folk will go to every
freezing cold village hall for every meeting that
takes place and other folk prefer to watch
“Coronation Street.” We must balance people’s
expectations. The challenge for us is to ensure
that the way in which we consult is not exclusive
and that we ask people to engage rather than to
make the lifestyle choice of being a community
activist. People at different stages of life with
different responsibilities can engage in different
ways, but that must be their choice. It is important
that a balance is struck in how we engage with
people and get them to participate.
Consultation fatigue is a general issue for the
Executive and the Parliament. We are doing so
much and we are committed to engaging with
people on it, but their capacity to respond is limited
by their time and energy. However, that is not a
reason not to consult. Some consultation fatigue
results from the fact that people make a
contribution that then disappears into the system
and there is no evidence of its ever coming out.
One of the great experiences for me around the
Antisocial Behaviour etc (Scotland) Act 2004 was
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that I could track in my mind a case from an
individual meeting right through to the primary
legislation and secondary legislation that would
make a difference. The test of consultation is
whether it serves a purpose and how effective it is
in making people feel that they have engaged. Not
everybody is the same and we do not have to
have systems that demand a degree of techie
understanding in order to engage that most people
do not have.
Jim Mackinnon: I want to pick up the minister’s
point about techie understanding. Cathie Craigie
made an interesting point about consultation
fatigue. One of the big challenges is to
demonstrate that development plans are relevant
to communities. We have been trying to get across
the idea that development plans must be much
slimmer and that people must understand what is
in them for them. They cannot be lengthy policy
documents. Communities want to get a feel for the
nature, direction and scale of change in their area.
That is about communication. The issue is how to
demonstrate the relevance of what is being
consulted on as well as how to consult, engage
and get people to participate.
Yesterday we used the phrase “contemporary
consultation”. It is not just about the village hall.
Across Scotland, lots of innovative techniques are
being used, such as planning for real in the
Highlands, where people are working together
over a cup of tea or coffee on an individual basis
rather than someone going to the community and
saying, “Here are the plans.”
Our approach to supplementary guidance
means that guidance will be relevant to the people
who live in the area. For example, if there is a
piece of supplementary guidance on the
conservation area in Haddington, it will be relevant
to that area rather than to everywhere else in East
Lothian.
The Convener: Before we move on to Ms
Craigie’s next question, I record for the Official
Report the fact that we have been joined by Alex
Johnstone as Mary Scanlon’s substitute.
Cathie Craigie: I am aware that the Scottish
Executive will be considering different ways of
involving people, and that is the right thing to do.
The committee is also aware that the Scottish
Executive has received a proposal for a pilot
scheme to examine the benefits of mediation and
consensus building in the planning system. I
understand that the Scottish Mediation Network
has made that proposal to the Executive. Do you
have any plans to commission such an exercise?
Johann Lamont: Yes. Mediation is one of a
number of measures for engaging communities in
the planning process. I have seen its benefits in
other areas, but I do not know whether it will be so
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effective in the planning process; we will want to
explore that. We intend to run a mediation pilot
scheme to see whether formal mediation can be
applied effectively to the planning system, and to
evaluate its potential impacts and costs.
The test would be whether mediation fits with
planning. We can see how it fits with neighbour
disputes and other situations that require a wee bit
of give and take on both sides, but to what extent
can give and take be mediated between someone
who is proposing to build houses and someone
who does not want them? Can the situation be
mediated into one that stacks up for the developer
and satisfies the objector who thinks that there
should not be a development? That is perhaps
more of a challenge. However, we are more than
happy to explore how that can be done through a
pilot scheme.
Christine Grahame: I can assist the minister,
as mediation is one of my hobby-horses. Will the
minister ask her officials to consider the practice in
Maryland, where mediation has been used
successfully in large commercial planning
applications for many years? Apart from running
the pilot, perhaps the minister’s officials could
examine how that scheme operates; that might
assist them.
Johann Lamont: It might be the label that
causes the problem. I would have thought that for
any large-scale proposal, properly engaging and
negotiating with the community means mediating
around some of the challenges. We can see how
that has been done before, particularly for
opencast coal sites.
Christine Grahame: I am talking about a more
formal type of mediation than negotiation. There is
an independent mediator who tries to achieve
consensus and a bilateral agreement. It is a
slightly different thing, and it is done in a
professional manner. All I am suggesting is that,
rather than reinvent the wheel, we could consider
a system that already operates successfully in
Maryland.
Johann Lamont: I am always in favour of not
reinventing the wheel and using what works—
Christine Grahame: Or squaring circles.
Johann Lamont: Yes. We cannot square circles
and reinvent the wheel at the same time.
If there is information that we can access, that
will obviously be important.
Cathie Craigie: The committee considered a
petition from the Association of Scottish
Community Councils and Scottish Environment
LINK that called for a limited third-party right of
appeal. Similarly, during the committee’s prelegislative event for the public and communities on
the modernisation of the planning system, there
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was a call for a limited third-party right of appeal.
Why did the Executive decide to reject any form of
third-party right of appeal?
Johann Lamont: We recognise that some
people who have come to the end point of the
planning system feel that they want a third-party
right of appeal that can address some of their
concerns. The thrust of our argument concerns the
impact of a development plan-led system,
because we want a planning system that results in
better-quality and up-to-date development plans
and applications and which fully engages local
people and environmental interests at the outset
and throughout the process. We are seeking to
restore fairness and balance to the system and to
drive out the frustrations and dissatisfaction that
people feel, thereby reducing the need for appeals
to be submitted at the end of the decision-making
process.
We have taken the view that a third-party right of
appeal would not address the key difficulties that
people experience and would not be the solution.
As I have said, the solution is in the package of
early engagement, early involvement and the
serious responsibility on developers and others to
work with communities earlier.
I do not gainsay the serious way in which
community organisations have concluded that they
want a third-party right of appeal. I disagree with
their end point, but I recognise the frustrations that
brought them to it. We want to deal with those
frustrations.
Cathie Craigie: I accept what you say. Do you
agree that if we were making fewer changes to
planning legislation, the argument for a third-party
right of appeal would be stronger?
Johann Lamont: The third-party right of appeal
would not address the key problems that we have
identified of not being taken seriously in the
process and being unable to participate. The right
would not address the lack of enforcement, which
causes much frustration, because the sense is
that people can say what they like when they
make an application and nobody will challenge
them thereafter.
The right would not address environmental
justice, either. We have talked about capacity. If a
community is strong, has strong voices, is in for
the long haul and has a third-party right of appeal,
developers might end up deciding to go to areas
with less resistance.
The right would also not deal with those who
repel all boarders, which we talked about, or with
divided communities. We all have experience of
that. I can think of significant examples from my
community of people in the immediate geography
of a proposal who were understandably hostile to
it, although it met a broader community need that
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the broader community supported. Big challenges
can be resolved locally in the early stages and
would not be dealt with by adding an appeal to the
centre—to bureaucrats and perhaps to the
Scottish ministers.
Cathie Craigie: How do you answer the charge
that objectors are dealt with less favourably than
applicants, because applicants have the right of
appeal whereas objectors do not?
Johann Lamont: The first distinction, which we
accept, is that the first party owns the land. That
makes them different and gives them property
rights that those who do not own the land do not
have. I understand that people feel that it is unfair
that developers can appeal when they cannot. I
have wrestled with that and it is a matter of
judgment. As with all planning matters, shades of
grey are mostly involved. My test was whether it
would make more of a difference to the
communities that I represent to add a third-party
right of appeal at the end of the process or to
require people to be taken seriously at an early
stage and to enforce conditions that have been
negotiated. Ultimately, the latter would make more
of a difference, so I would put resource and
energy into that.
I understand people’s feeling of unfairness,
which is why we have worked hard to consider
how the first-party right of appeal is, some might
say, abused—I probably ought not to say that it is
abused. People can be ground down by persistent
appeals; evidence can be provided at the appeal
stage that in effect forms a new application; and
applicants might proceed through the system
without early engagement and without taking
people seriously. Such issues form the argument
for the local review body, which is critical. If what
has been decided is in line with the development
plan, which will be up to date and therefore
credible, and if the evidence has been considered
seriously, such appeals can be screened out. That
will restore that bit of the balance.
If we addressed unfairness by extending the
system and dealing with appeals at the centre, I
am not sure whether the community would feel
more satisfied if a decision went against it at the
end of the process. It might feel more satisfied if it
had local engagement earlier.
11:30
Patrick Harvie: You say that you intend to
restore fairness to the system, so you
acknowledge that it is unfair at present. All
members, in particular the minister, who regularly
deals with specific cases that come to the
Executive, will be aware that situations often arise
in which people are not repelling all boarders—
they are not against all developments—but want to
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protect a specific local asset, such as an open
space, because it is valuable to them. The asset
may come under threat repeatedly, either from the
same developer with different proposals or from
different developers. There might be regular
repeat applications or proposals might come along
every few years. The people feel that they have to
win their case time and again, because as soon as
they lose it once, the asset will be lost for good.
You acknowledge that that is unfair. Are you
aware that not a single community representative
has told us, either formally or in one of the roundtable sessions, that the proposals will make the
system fair for them? Are you aware that people
are not convinced about the proposals?
Johann Lamont: I was disappointed by the
immediate reaction of those who speak for some
environmental bodies, which was that the bill is
totally against local communities and contains
nothing for them.
Patrick Harvie: With respect, will you address
the point that I raised?
Johann Lamont: The issue of how people feel
about the bill is separate. The first instinct of those
groups was to say that the bill is a developers
charter and is for business. That immediately
creates an atmosphere in which it is
understandable that people will take a lot of
persuasion to realise that the bill contains
measures for local communities. We can argue
about whether those measures are sufficient—I
am sure that we will do so in the committee, the
Parliament and our communities—but, because
some people’s first instinct was to characterise the
bill in a certain way, it is no wonder that others are
cynical about it.
I accept the issues that Patrick Harvie has with
regard to fairness—I have said that we want a fair
system. As the minister with responsibility for
planning, dealing with individual cases has been a
joy for me. I have been on a steep learning curve.
However, while many people engage with
proposals, take them seriously and try to make
their case, some people simply repel all boarders.
I am amazed by some of the developments that
folk want to resist. One of our challenges is that
some people resist developments that all
members would perhaps regard as a universal
good. We need a planning system that is fair and
which addresses the developments that none of
us wants but all of us need. A local community
might feel that it has been listened to and agreed
with, but we could still have the challenge of a
development that people do not necessarily want
but that we must have. That is why we need
engagement at the early stage of development
plans and why we need to use whatever resources
we have to deal with cowboy developers and to
deter others who may want to follow suit.
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There is a challenge of resource. We talked
about where the resource must go; my view is that
it should go into community engagement and,
critically, enforcement, although there is a fine
judgment to be made. You might argue that a
third-party right of appeal might make people feel
better about the system, but I do not agree that the
system would be experienced differently on the
ground, or that it would address issues of
environmental justice.
The Convener: Mr Harvie can have one more
question on the issue, as other members have
questions.
Patrick Harvie: I appreciate that.
No one disagrees that early involvement is
good—we all want to achieve that. However, I
want to be clear about your answer to the question
that I asked. Setting aside the comments that nongovernmental organisations, campaign groups and
mere political parties have made about the bill, do
you accept that the community groups and
representatives who have come to the committee,
and who have considered the bill and tried their
best to listen to and understand your words about
it, are not convinced that your proposals will
address their concerns about unfairness in the
system?
Johann Lamont: I must accept what people say
to me. I am in the business of persuading people
that we are presenting a whole package and that
all the parts must stack up together. That is a
matter of trust. People must judge us by what we
say and do.
Some people might feel better if a third-party
right of appeal was added on to the end of the
process, but I contend that it would not address
their uncertainly about and lack of confidence in
the bill. That is why the bill must also address
enforcement, environmental justice and how to
deal with the hard questions on which
communities do not agree with each other.
Ms White: You must agree that, if supporters of
a third-party right of appeal overreacted, so did
other sides. For example, the Confederation of
British Industry said that businesses would pull out
of Scotland if we had a third-party right of appeal.
It works both ways.
Do you agree that the vast majority of people
want not confrontation but consideration and, as
Cathie Craigie said, participation? Do you not
agree that having the check and balance of a
third-party right of appeal would help to reduce
confrontation and make developers contribute
more to communities?
Johann Lamont: I contend that it would not be
a check or balance but would extend the system
and take the decision making away from a local
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level by giving it to bureaucrats or Scottish
ministers. That does not add a great deal of
democratic responsibility.
To be clear on your first point, when the bill was
introduced, I was frustrated that some people
wanted us to stay in the trenches and conduct
trench warfare. That was as clear of elements of
the business community as it was of the
environmental groups. With my political viewpoint,
I was perhaps more disappointed in the
environmental groups than I was in the other side,
but we must let go of the frustration of the past
and the dialogue of the deaf—to mix as many
metaphors as possible into the discussion.
I am not comfortable with third ways and middle
ground and my natural instinct is not to support
such an approach. However, some people will be
determined to make environmental engagement
and the valuing of community participation central
to development and what happens in our local
communities.
We
need
developers
who
understand that it is not about getting past first
base by agreeing just now with whatever we want
them to say; they have to be in it for the long haul
and planning conditions must be made to stick.
That is the critical aspect of long-term change. As I
have said, it is a matter of judgment whether a
third-party right of appeal would do that and I
judge that it would not—although I make no
comment on those who make a judgment in the
other direction from me—and may prevent us from
using our resources effectively for enforcement,
which makes a big difference.
Ms White: I agree with a lot of what you said on
consultation but, if the Executive is determined not
to give communities the same rights of appeal as
first parties—that is, developers—why not remove
the right of appeal from developers, which would
create a level playing field and ensure that people
are consulted? I have asked that question before.
Johann Lamont: We have sought to reduce the
first-party right of appeal. It is not possible simply
to take away a right that people have, but we have
sought to reduce it to prevent its abuse.
I will make one observation on the democratic
deficit: to some extent, people’s views of a system
reflect their experience of it, and there are
contradictions in those views. I will flag up one
such contradiction. Some people will tell us that
they are extremely frustrated when the centre
upholds an appeal by the first party because the
local authority agreed with the local community.
However, if the local authority had disagreed with
the local community, they would still think that it is
legitimate to have a third-party right of appeal.
We must all address the issue of to what extent
local authorities have authority, to what extent they
can be challenged to represent their local
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communities openly and transparently and to what
extent appeals extend beyond the local authority.
One of the critical points about the first-party
appeal to the local authority to review a decision is
that local government’s authority comes with a
challenge to be transparent in decision making
and to engage fully with the community.
Patrick Harvie: I want to move on to the
national planning framework—
Johann Lamont: The easy bit.
Patrick Harvie: Pretty much everyone who has
come before us has said, in relation to the
parliamentary consideration of the national
planning framework, that 40 days is insufficient.
Do you accept that you have got that wrong? Are
you open to changing that section at stage 2?
Johann Lamont: It will be helpful if I outline how
we view the whole system, how the 40-day period
fits in with that and where that figure came from.
We considered that the period that is required
for considering affirmative regulations is a
reasonable comparator for deciding the final
period of the NPF’s consideration. It is certainly
not in the interests of the Scottish Executive for
the NPF not to be scrutinised and we would not
want to do anything that would prevent scrutiny.
There is a suggestion that everything has to be
done in 40 days and that no work can be done
before that period starts, but there will be a long
process of preparing the national planning
framework and that will involve stakeholders, the
public and parliamentarians, who will all be given
the opportunity to participate in the debate.
The process would involve an initial consultation
on the scope and content of the NPF, the issuing
of a draft for public consultation, revision in the
light of reaction to the draft and the scrutiny of a
final draft in Parliament. There would be rounds of
regional
and
thematic
seminars
and
parliamentarians would have the opportunity to
offer views on the scope and content of the
framework prior to the publication of the
consultative draft.
We have to be careful that we do not see
ourselves as the only people who are capable of
scrutinising this issue and bear in mind that the
draft that is submitted to Parliament for its 40-day
period of consideration will have been in the public
domain for much longer than that, which means
that a lot of what it contains will not come as a
great surprise. Parliamentarians will have been
invited to express their views on the scope and
content of the draft and, subsequently, on the
consultation draft.
I do not want anyone to get the idea that we
want to scuttle a national planning framework in
the Parliament in the shortest period of time
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possible and then go on and do other things.
There is a rigorous process before the 40-day
period begins. That length of time was seen as
reasonable in relation to affirmative orders and we
took that as an indication of how long would be
required.
Patrick Harvie: I appreciate the importance of
all that prior work and I am sure that everyone who
is concerned about this issue will want to
participate in that as well as discuss our scrutiny
process with us.
The Executive’s proposals do not include a
formal process of examination in public. If the
committee and Parliament came to the view that
that is an important part of the process and that
we should carry that out as part of the
parliamentary process, prior to a vote in
Parliament, 40 days would be insufficient. Would
the Executive be open to having the bill amended
on that point, to allow that process to take place?
Johann Lamont: I will reflect on that. However,
I have never sat on a committee—as a convener
or as a member—whose members felt that they
had enough time to do everything they wanted to
do. People can always make a case for more time.
The reality is that we simply have to manage our
business as well as we can. Affirmative orders
have a period of 40 days attached to them.
Parliamentary committees have a great deal of
power to say how they will deal with things and the
proposed period is not out of kilter with the normal
process. We are keen for Parliament and
committees to become engaged in the process
and we must accept that the tension around the
management of time will exist. Perhaps that is
something that business managers will address in
time.
Patrick Harvie: Given the strength of feeling
that has been expressed to the committee, I hope
that the minister will be open to some changes
being made later on.
The Executive is required to have regard to the
views of Parliament on the NPF. What does that
mean?
Johann Lamont: It means the same as any
requirement on the Executive to have regard to
what the Parliament says on a range of issues.
Obviously, it depends on what recommendations
are made on the draft NPF and on the resolution.
The Scottish ministers will respond to those
recommendations as they respond, for example,
to a stage 1 report.
11:45
Patrick Harvie: So the Executive has to
respond, but it does not have to revise the NPF if it
chooses not to?
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Johann Lamont: The Executive will respond to
recommendations and revise the NPF accordingly,
and then Parliament will decide on the revised
draft. The process is similar to the way in which
one can track how a bill might change in response
to a stage 1 report. The Executive might take the
view that it had politically committed itself to
supporting certain issues, and then take the
consequences of pursuing them.
Patrick Harvie: I am interested in your
comparisons with other elements of the
parliamentary process such as stage 1
consideration of a bill. I should point out that bills
are passed by Parliament; if the Executive wants
to resist an amendment, but Parliament decides to
support it, the amendment is agreed to and
becomes part of the legislation. The process for
the NPF does not work in that way. Parliament will
have an opportunity to express a view, but the
Executive can, if it so chooses, go its own sweet
way.
Johann Lamont: Well, under our political
system there are consequences if one cannot
garner majority support for a decision.
Patrick Harvie: Did the Executive ever consider
the option of allowing Parliament to approve the
NPF?
Johann Lamont: I feel that the NPF is all about
the Scottish ministers reaching conclusions based
on their electoral commitments to pursue certain
matters and then being tested on those
conclusions. For example, I suspect that the two of
us will never agree on the position of motorways in
a national planning framework. Such major
questions will be resolved through the electoral
process and through our ability to garner political
support for our position.
I believe that this is partly about the politics of
government. In my view, the NPF represents a
spatial expression of the Scottish Executive’s
political programme and its commitments on
transport, waste and so on. Perhaps the chief
planner can expand on its various planning
aspects, particularly those that we discussed
yesterday.
Jim Mackinnon: It has been suggested that
spatial strategies in other parts of the United
Kingdom and abroad are subject to independent
examination, but that tends to be the case when
strategies involve substantial housing allocations
that, because they are the responsibility of local
authorities, are not covered by the NPF.
Our situation is more analogous to that in
Ireland, Denmark and the Netherlands, where
certain strategies have parliamentary involvement
and others do not. We are simply trying to provide
Parliament with a formal role in the process. As
the minister has explained, parliamentarians will
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have many opportunities to engage in the process
of drawing up the NPF. The 40-day period is not
just a short-term window of opportunity; it comes
at the end of a period of consultation.
Christine Grahame: I have some questions
about the process, which seems rather new. You
say that the NPF has the status of an affirmative
order—or, rather, it is subject to the same process
as an affirmative order but seems to stand alone.
It is neither a bill nor an affirmative order.
I hear what the minister says about preconsultation. There was substantial preconsultation on the Adults with Incapacity
(Scotland) Act 2000, but the then Justice and
Home Affairs Committee wanted nevertheless to
take its own evidence. The point is that although
the NPF might be subject to a rigorous advance
process of evidence taking and consultation, a
committee—if, indeed, it goes before a
committee—will get its hands on it only when the
draft is laid before Parliament. In that regard, I
support Patrick Harvie’s view that 40 days is
simply not enough.
I acknowledge the minister’s comments about
the pressures on committees: we are looking at
delays in and timescales for stage 2 consideration
because we want good legislation, not legislation
that is rushed through.
I suggest, convener, that we include the matter
in our report and ask the Procedures Committee to
examine how the national planning framework will
be processed by the Parliament. If there will be
something similar to a stage 1 report, the minister
could bring the matter to the Parliament for debate
and the Parliament could decide whether to vote in
favour of it. If the Parliament did not support the
framework, it could show that in the vote on the
report.
We are in uncharted waters. I am surprised that
we do not have a clearer idea of your thoughts
about how the Parliament will handle the
framework.
Johann Lamont: First, I did not say that the
national planning framework will be of the nature
of an affirmative order. I was making a comparison
to suggest the amount of time for which the
Parliament might scrutinise it. It does not have that
standing—
Christine Grahame: I corrected myself,
minister. I said that the processes are similar.
Johann Lamont: Clearly, the framework is not a
bill, either.
There is an issue about the timescale.
Parliamentarians will not come across the national
planning framework for the first time in committee.
Lots of work will be done at the earlier stages in
local communities and I hope that members will
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engage in that. It is not a question of our sitting
around in the Parliament and hoping that
somebody will bring the matter to us so that we
can have a think about it. It is a long, on-going
process.
The national planning framework is a spatial
expression of Government policy around its
priorities and strategies. If, in a vote, the
Parliament decided that it did not want trains any
more, would the Green party say, “Well, we’d
better not campaign for trains any more because
the Parliament has decided that there is no role for
the rail network in the national planning
framework”? The framework is an expression of
the Government’s position.
It is obvious that good government is about
listening as well as about doing. That is why the
scrutiny process is important. My analogy with
stage 1 was perhaps not very helpful because the
national planning framework is not a bill, but it is
an expression of Government policy. We must be
transparent about how it is expressed and allow
the opportunity to build consensus on where the
issues of need are and the big challenges that we
face.
John Home Robertson: My question might be
hypothetical, but I will ask it anyway. A
fundamental principle of the planning system is
that planning decisions must be made on objective
grounds by unbiased planning authorities that act
in a quasi-judicial role. That applies to ministers as
well as to councils. In the entirely hypothetical and,
I hope, unlikely circumstance that ministers found
themselves bound by political prejudice in the form
of a parliamentary resolution or anything else
about, for example, a particular category of
electricity generator, how could the Scottish
ministers comply with the prejudice test when they
make decisions? This might be another
opportunity for Mr Mackinnon to refer to a location
in East Lothian.
Johann Lamont: That might be a hypothetical
question too far. I am sure that it would not be
wise for me to say anything that would have legal
consequences for my being unprejudiced, so I
defer to the techie folk.
Jim Mackinnon: That is very kind of you,
minister. It is a well-established practice in both
local and national decision making that someone
who has expressed a view on a planning
application should not be party to making a
decision on it. I know that that causes some
concern among local members. Our ministers
have been assiduous in not expressing views on
particular planning applications. If they do express
such views, they are advised that they cannot be
party to the decision. That has been observed
rigorously by the Executive over the years.
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However, it is clear that a Government can have
a policy and take decisions to implement it. Lynda
Towers will correct me if I am wrong, but one of
the first tests of the planning system’s compliance
with ECHR was in the Alconbury case, in which
ministers had a policy and took a decision in line
with it. That was seen to be ECHR compliant. It
would be odd if ministers had a policy but took no
cognisance of it in coming to a decision.
The point about the national planning framework
is that it will establish a list of national
developments and identify in general terms where
the locations might be. In the case of, for example,
the Borders railway, the locational options are
limited. In other cases, there may be much more—
Christine Grahame: I am the Borders railway.
Jim Mackinnon: Sorry?
Christine Grahame: You looked at the wrong
person.
Jim Mackinnon: No. I mentioned an issue that
Patrick Harvie raised with Malcolm Chisholm when
the white paper was launched.
If we take the reopening of a railway line, it is
clear that the locational choices are extremely
limited, but the options for an integrated waste
management facility or a biomass station are
much more varied. The point of the national
planning framework is to establish the principle;
the purpose of an inquiry is to report on the impact
on the chosen location, the design and the
environmental impact. There is a distancing
because a clear technical process is involved, so I
do not think that the role of the Scottish ministers
would be prejudiced, but Lynda Towers might
want to add to that.
Lynda Towers: I strongly agree with Jim
Mackinnon. In a planning inquiry, a reporter should
not necessarily consider ministers’ policy, but we
have all been at inquiries at which there have
been many arguments about ministers’ policy. The
proposal in the bill will provide greater clarity and
should speed up the way in which the planning
system deals with individual applications, without
reducing the rigour with which issues such as
location, need and effect will be considered.
Patrick Harvie: You described the NPF as the
spatial expression of Government policy and
reflected on the democratic legitimacy of the
Government, but is it not true that a minister would
have such authority even in a minority
Government? Stranger things have happened.
Johann Lamont: I am tempted to say, “And
your point is, caller?” I am sorry; I am not being
helpful.
Patrick Harvie: My point is that your argument
about the democratic legitimacy of the NPF as an
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expression of Government policy would not apply
in such circumstances.
Johann Lamont: The democratic legitimacy of
the NPF is different from the support that
Parliament can give to particular policies through
their expression in legislation, which is subject to
the parliamentary process.
Patrick Harvie: The expression of Parliament’s
will would have democratic legitimacy, but the
expression of Government policy would not.
Johann Lamont: The Government’s capacity to
deliver on its policies is a different matter. We are
discussing a balance in how government works.
Part of the role of the Government is about going
to the electorate with a position on bicycles and
trains, for example, and saying that if the
electorate endorses that position, the Government
will pursue it. However, it must be recognised that
it is necessary for the Government to build
consensus by working with parliamentarians who
bring something else to the mix.
As I have said, the national planning framework
is an expression of Government policy. We could
just leave it at that, but we want to have certainty
and to be able to plan ahead. That is why there
will be scrutiny and it is why local communities will
be involved.
Patrick Harvie: The committee will have to
consider the need to ensure that the public can
continue to have trust and confidence in the
system, whatever political scenario might develop.
I have two more, slightly separate, questions on
the NPF. The first is on sustainable development.
The bill will impose on local authorities a duty to
have regard to sustainable development when
they carry out their development planning
functions. There has been broad consensus
among our witnesses that that duty should also
apply to the Executive in relation to the NPF. Do
you agree?
Johann Lamont: I will clarify our position. The
promotion of sustainable development was one of
the three key aims of the first NPF. The second
NPF will fully reflect the Executive’s commitment
to sustainable development. As the committee will
be aware, it will be subject to strategic
environmental assessment to ensure that it
addresses sustainability and environmental
protection explicitly. We will give further
consideration to whether the bill should attach to
the framework a specific duty to contribute to
sustainable development.
Patrick Harvie: That is helpful.
My final question is about NPF 2. How does the
Executive plan to involve key stakeholders, such
as the public and planning authorities, in the
preparation of that document? Where has thinking
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got to on that? How much work on NPF 2 is
already in the pipeline?
Johann Lamont: In relation to your first point, I
refer back to my earlier response on consultation
on the scope and content of the NPF. I said that a
draft would be issued for public consultation and
that the document would be revised in the light of
reaction to that draft and that Parliament would
scrutinise a final draft. Regional and thematic
seminars will be held and MSPs will have the
opportunity to offer views on the scope and
content of the framework prior to the publication of
the draft for consultation. Jim Mackinnon might
want to sketch out what stage our thinking on NPF
2 has reached.
12:00
Jim Mackinnon: It is an important question.
When work on NPF 1 was started, people did not
really know what it was. A document, called
“European Spatial Development Perspective”,
which
espoused
theories
of
balanced
polycentrism, was circulating in the ether. We
thought that that was not a concept that applied
particularly well in Scotland. We wanted to make a
document that could be seen as relevant. We had
tended to produce strategies on the economy or
the environment, but we had not focused on how
Scotland was changing as a place.
We did not at that point proceed on a statutory
basis: we held a wide range of regional seminars.
There were five of them, and they were conducted
twice. Then, about two years ago, we published
our document. It was well received. In fact, it won
awards. There was a feeling, based on the view of
the Finance Committee, that we needed to move
from strategy to implementation. We recognised
that we must do that.
Over the next few months, you can expect, first,
a monitoring statement on the NPF, followed by an
indication of how we will proceed with consultation
and engagement. Some of that has to be bilateral,
involving key agencies such as Scottish Water,
and it will concern how we engage more
effectively with local communities. Regional
seminars are fine, but if national developments are
to be involved we need to establish how we do
things at the right scale to make them relevant to
local communities. As the minister has said, we
intend to publish something on how we intend to
go about that, which will inform how we go on to
shape the process.
Patrick Harvie: Assuming that the bill is passed
in something like its current form, do you remain
confident that you will get the next NPF in place by
2008?
Jim Mackinnon: Yes. Clearly, we do not want
to do too much work on that now, as we do not
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want to prejudge the will of the Parliament. If the
Planning etc (Scotland) Bill gets royal assent with
substantially similar provisions to those that it
contains now, we would want to start work very
early after that to progress to a 2008 publication of
NPF 2, with provision for strategic environmental
assessment and a consultative draft, as well as a
sustained
and
intensive
programme
of
engagement.
Christine Grahame: I cannot wait any longer—I
have to know what advanced polycentrism is.
Jim Mackinnon:
polycentrism.

Sorry—it

is

balanced

Christine Grahame: Balanced polycentrism?
Well, what is balanced polycentrism?
Jim Mackinnon: Think of Germany, with equally
distributed towns of broadly equal size. The
philosophy is that that is a good thing. I took the
view that although Scotland is polycentric, in that it
has many centres, it will never, given its
geography, have a balanced polycentrism.
Christine Grahame: I thank you for that. You
are getting into my little column more and more
often. First I had otters; now I have balanced
polycentrism.
I want to ask you about processes. There are a
lot of strategies and frameworks around. There is
the “Framework for Economic Development in
Scotland”, there is “A Smart, Successful Scotland”,
there is the national waste strategy and there is
the transport strategy, not to mention the
infrastructure investment plan—and I said all that
without drawing breath. How do you ensure, as
you are drawing up the new NPF, that all those
factors come together in what could be described,
using that awful expression, as joined-up
government? How can all that, and particularly
transport strategy, which councillors tend to say is
key to much of planning development—I agree
with them—be integrated?
Johann Lamont: The national planning
framework seeks to assist the process of joined-up
government rather than be a challenge to it. You
have mentioned the series of strategies across the
Executive. We have probably all demanded further
action plans, strategies and commitments to X, Y
and Z at some point, although that could clutter
the landscape even more. There is an issue for us
all in being strategic and ensuring that things lock
together.
I can provide a tiny example. It has been
possible to hold an entire discussion around
community engagement and involvement in the
scope of the Planning etc (Scotland) Bill—or at
least it could have been possible—without
referring to lots of other really good work that has
been done on community engagement through
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community planning, to the lessons that have
been learned from that and to the support that has
been gained through that. There will always be a
challenge to achieve joined-up thinking at any
level of government. You are mindful of that,
judging from your general point. I would argue that
the national planning framework seeks to assist
that process, rather than detract from it.
Christine Grahame: How will you ensure that
the process of review remains sufficiently relevant
while being up to date and flexible? That question
arose previously during an informal session with
councillors in relation to local development plans.
Johann Lamont: That is part of the culture
change aspect. We need to lock review and
monitoring into the process, together with actually
doing things. We have spoken a great deal today
about not treating royal assent as the end point,
but more as the beginning point in some respects.
These things are not set in aspic: when proposals
are developed or established, they become live,
working documents, which we must keep aware of
and keep working on. They are there for a
purpose.
In my view, the national planning framework
serves the purpose of expressing our spatial
commitments in a range of developments, so it is
important that the review process is relevant.
Christine Grahame: That is your aim, but how
will you achieve it?
Jim Mackinnon: A practical example is that we
will publish the first monitoring report on NPF 1
within the first two months. This is about
management and good government as opposed to
statutory process and procedure.
Christine Grahame: So you will be publishing
reports as you go along?
Jim Mackinnon: We will publish the monitoring
report on NPF 1 and then produce a document
indicating how we will take forward NPF 2. There
will be seminars and a draft will be produced for
consultation.
Christine Grahame: That is what I was asking
about.
A serious issue for my part of the woods—the
Borders—and elsewhere in Scotland is flood risk.
How will you identify areas at risk of flood in the
national planning framework? I know that you took
housing out of the equation, but there are still
developments in known flood risk areas—or
indeed prospective flood risk areas, given the
climate change that we are experiencing.
Jim Mackinnon: I do not see specific local
allocations being made. That is not really for the
Executive.
Christine Grahame: I parked that question. I
understand that.
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Jim Mackinnon: The Executive has an up-todate Scottish planning policy on flooding, which
was issued in the past 18 months. Within that
there is a direction that requires planning
authorities to notify the Scottish ministers if they
propose to put developments on a flood plain. The
Scottish Environment Protection Agency has
recommended against refusal. The minister has
talked about the range of cases that have come
across her desk, which include a number of cases
involving development on a flood plain. It is up to
ministers to decide whether the applications are
called in or cleared back to the local authority.
There is no intention to use the national planning
framework to change that arrangement.
Christine Grahame: Major developments that
are part of the national planning framework will be
set in a broad locality, rather than specifically.
Would you have a note of the areas in which
developments simply could not go because they
would be unsuitable?
Jim Mackinnon: There are plans afoot to
publish SEPA maps of flood risk. The maps in the
NPF tend to be A4, so it would be difficult to map
such areas meaningfully at that stage. Our
intention is to ensure that issues around flooding
and flood risk are incorporated properly into
development planning so that when choices are
made about land allocation, they take into account
the need for accessibility, water and drainage
provision and flood risk. The decision will be made
in the round and explained. The intention is that
SEPA will be made a key agency for the purpose
of development planning. If its advice is not taken
into account, there will be opportunities for the
Scottish ministers to intervene.
John Home Robertson: On the perhaps
optimistic assumption that we will be able to move
on from the old culture of reactive, and sometimes
even reactionary, objections to good development
proposals as well as bad development proposals
and that we are going to succeed in promoting
consensus about desirable developments in the
future, what visible results do you expect to see
from the bill in relation to sustainable economic
growth in Scotland?
Johann Lamont: I have highlighted before the
issue of certainty. People must be clear what
works, what does not work, what is expected of
them and what it is not a good idea to keep trying
to do. We will not reward people for doing
persistently things that are out of kilter with what
communities want. It is a good message for
developers that there will be certainty about how
the system works and, in relation to the NPF, what
we see as the big issues around development and
economic growth. The key issue is certainty.
People must know where they are and what is
expected of them and they must be clear that that
expectation should be met.
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The Convener: I want to take you back to the
overall package. We have covered a number of
issues over the past two days, all of which are
interdependent. How confident is the Executive
that all the parts of the bill can come together as a
whole?
Johann Lamont: The bill was not written on the
back of an envelope; it is the result of a long and
serious process. As I said, I respect the views that
people have on it. However, I hope that people will
acknowledge that it is the product of a desire to
address the challenges in the planning system, for
those who live in local communities and who have
frustrations, and for developers that feel that they
cannot develop good and worthy proposals
because of blockages.
To the extent that one can be confident of
anything in life, I believe that, because the bill is
the product of serious thought, not just in the
Executive but far beyond that, and of the
recognition of the importance of understanding
people’s local experience, the package will deliver
on the aspirations that we all have. That will
happen if we do the hard graft beyond the date of
royal assent on community engagement and with
those who promote sustainable developments that
are in Scotland’s economic interest.
The Convener: Will the package deliver a
planning system that is fit for purpose?
Johann Lamont: That is the aspiration and I
have every confidence that it can do that.
The Convener: Do members have any more
questions?
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Johann Lamont: I would like to make one last
wee point, to show members how much I know
about udal law. [Laughter.]
The Convener: Mary Scanlon is not here.
Johann Lamont: As I did not know what
polycentrism is, I must make one wee bid for the
techie anorak. Yesterday, Mary Scanlon raised an
issue about udal law and marine fish farming. Jim
Mackinnon wrote to the committee on the matter
but, for clarification on the record, I point out that
the amendments that the bill will make to the 1997
act will provide the basis on which all applications
for marine fish farming will be determined. While
the consultation paper “Extending Planning
Controls to Marine Fish Farming” was distributed
widely, the issue of udal law was not raised in any
responses. However, the changes in respect of
marine fish farming will not affect anyone’s rights
under udal law.
The Convener: I am sure that Mary Scanlon,
who has pursued that issue vigorously, will reflect
on your comments. That concludes our evidence
taking from the minister. I thank her and her
officials for attending.
Meeting closed at 12:12.

SUPPLEMENTARY EVIDENCE FROM THE SCOTTISH EXECUTIVE
PLANNING ETC. (SCOTLAND) BILL – STAGE 1
I refer to the Committee meeting on Wednesday 29th March when the Deputy Minister for
Communities, accompanied by officials, gave evidence to the Committee on the Planning
etc. (Scotland) Bill. During the session, we undertook to provide the Committee with more
information about the UK Government’s proposals for a planning-gain supplement.
Specifically, we said that one of the things that emerged more clearly from our discussions
with officials from the Treasury and the Office of the Deputy Prime Minister is that, in
Scotland, liability for planning gain supplement will not be calculated until after section 75
agreements have been taken into account.
The UK Government’s consultation paper on a planning-gain supplement states that “it is
envisaged that planning obligations would be factored into the planning value for any
9
site.” In England, planning obligations are covered by Section 106 of the Town and
Country Planning Act 1990, and in Scotland by Section 75 of the Town and Country
Planning (Scotland) Act 1997.
At a meeting Scottish Executive officials and key stakeholders had with HM Treasury,
ODPM and HM Revenue & Customs on 23 February, HM Treasury confirmed that this
meant that Section 75 obligations in Scotland would count as a prior charge and would be
deducted when calculating the “planning value” of a development under PGS. The
minutes of this meeting are available on the Scottish Executive website at
http://www.scotland.gov.uk/Publications/2006/03/10134722/0
The UK Government has made it clear that, with any introduction of planning-gain
supplement, they intend to restrict the scope of planning obligations that can be negotiated
under Section 106 of the Act in England. No such decision has yet been taken by the
Scottish Executive in respect of Section 75 in Scotland.
We also agreed to provide more information on two other issues. In relation to the first
National Planning Framework, we can confirm that the monitoring report will be published
later this year, hopefully by the end of September.
In relation to the use of the Edinburgh Gazette to publicise planning information, in a
limited number of cases regulations still require public notice of certain planning matters to
be given in the Edinburgh Gazette. For example, the Town and Country Planning (Listed
Buildings and Buildings in Conservation Areas) (Scotland) Regulations 1987 require
applications for listed building consent and for conservation area consent to be advertised
in the Gazette; and the Environmental Impact Assessment (Scotland) Regulations 1999
require notice to be given in the Edinburgh Gazette that an environmental statement may
be inspected and representations made. In addition, the Gazette is the repository for a
wide range of local and central government notices relating to transport, compulsory
purchase, energy and the environment.
The research paper Advertising Planning Proposals, published in July 2000,
recommended that “the requirement to advertise proposals in the Edinburgh Gazette be
removed through amendment of the relevant legislation.” In 2001 the Executive published
Getting Involved in Planning which recognised that this research had concluded that
advertising in the Edinburgh Gazette was not an effective way to inform the public. To
simplify the existing system, the Executive suggested that the requirement to advertise in
the Gazette should be removed for all proposals covered by the Planning Acts. The
Executive published its response to the consultation paper in Your Place, Your Plan in
March 2003. However, in light of the consultation responses, the Executive concluded that
the key difficulty with the Gazette - its limited readership – appeared to have been
9

Planning-gain supplement: a consultation HM Treasury, ODPM and HM Revenue and
Customs, December 2005, p28
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addressed, in part at least, as the publication had become freely available on the internet
and therefore significantly more accessible. We therefore decided to reconsider our
previous recommendation.
We have now considered this matter further. Some planning authorities have suggested
that e-planning negates the need to advertise planning applications, as planning
information is now freely available on the internet. We are committed to advancing eplanning and see it as a key part of the ongoing reform and modernisation of the planning
system. It has huge potential to make the planning service more transparent, accessible
and efficient. However, while some authorities are making great progress, others still need
to invest in e-planning to realise the full benefits.
In Advertising Planning Proposals, the researchers suggested that to assist those
organisations who subscribe to the Edinburgh Gazette, a replacement system of sending
weekly lists of planning applications should be put in place. Although we are introducing a
requirement in the Bill for all planning authorities to publish weekly lists, we are
concerned that the removal of the requirement to advertise in the Edinburgh Gazette could
lead to the loss of a single, well understood system of notification and its replacement with
systems particular to each local authority. We therefore intend to keep the existing
requirements to advertise in the Edinburgh Gazette.
Yours sincerely
JAMES G MACKINNON
Chief Planner
12 April 2006
SUPPLEMENTARY EVIDENCE FROM THE SCOTTISH EXECUTIVE ON THE
PLANNING FINANCE WORKING PARTY
PLANNING ETC (SCOTLAND) BILL : FURTHER EVIDENCE TO THE COMMUNITIES
COMMITTEE : SUMMARY OF PLANNING FINANCE WORKING PARTY SURVEY OF
LOCAL AUTHORITIES
In their report on the Financial Memorandum of the Planning etc.(Scotland) Bill, the
Parliament’s Finance Committee recommended that issues relating to the adequacy of
existing local authority funding for planning services and the level of additional funding
required to implement the planning reform proposals be raised with the Minister for
Communities.
I am enclosing with this letter a submission which summarises the responses from local
authorities to a survey recently conducted by the Planning Finance Working Party. The
purpose of this survey was to ask local authorities to assess as far as practically possible
the extent to which additional staff and financial resources are required to allow existing
planning services to be provided at an ”acceptable” level.
Ministers are considering this report and will wish to discuss its implications in due course
with local authorities.
The Planning Finance Working Party is also committed to carrying out a more detailed and
comprehensive assessment of the financial implications for local authorities of the
implementation of the planning reform proposals. I hope to be in a position to let you have
this additional evidence in advance of the Stage 1 debate.
JAMES G MACKINNON
Chief Planner
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BACKGROUND
1. In their report on the Financial Memorandum of the Planning etc (Scotland) Bill, the
Finance Committee recommended that issues relating to the adequacy of existing local
authority funding for planning services and the level of additional funding required to
implement the planning reform proposals be raised with the Minister. This submission is
intended to supplement the earlier information provided in the Financial Memorandum,
particularly in relation to the existing level of funding of local authority planning services.
2.
The Executive commissioned the consultants Ove Arup and Partners to undertake
research in 2004-05 into the adequacy of the staff and financial resources available to
local authority planning departments, to analyse the nature, scale and causes of
resourcing problems and to provide advice on possible solutions to identified problems.
Arup’s “Resources for Planning” report was published in December 2005. One of the
conclusions of the Arup report was that local authority planning services have not been
given the priority in resource allocation that they have needed to operate effectively in
recent years, particularly in areas such as development planning, enforcement and
monitoring. Arup recognised that it was necessary to identify as far as was practical the
resources required to bring the planning system up to an optimum level, but concluded
that this assessment would be difficult to make without further detailed study and
benchmarking of every planning authority. In their subsequent report on “Planning Reform
: An Impact Assessment”, Arup suggested benchmarks that could be used to assess the
extent to which additional resources were required to bring local authority planning
services up to an acceptable level.
3. In November 2005 the Executive convened the Planning Finance Working Party with
the participation of COSLA, SSDP and RTPI for the purpose of :x
Developing a more detailed and comprehensive assessment of the extent to
which local authority planning services are under-resourced at present
x
Developing a clearer and more comprehensive assessment of the financial
implications for local authorities of the implementation of the reform package
x
Identifying options for increasing the financial resources available to local
authority planning services
4. In December 2005/January 2006 the Working Party carried out a survey of planning
authorities for the purpose of assessing as far as practical the extent to which additional
resources are required to bring the funding of local authority planning services up to an
“acceptable” level. The survey invited authorities to assess their performance against a
range of benchmarking measures derived from the performance targets included in
Scottish Planning Policy 1 and benchmarking measures proposed by Arup in their report
on “Planning Reform : An Impact Assessment”. The survey questionnaire is attached as
Annex A to this note. The questions in the survey invited responses in relation to six main
areas of planning activity, ie :x
Development Control
x
Development Planning
x
Implementation of Development Plans
x
Appeals
x
Enforcement
x
Other areas of discretionary non “core” planning activities in which planning staff
are engaged, for example, urban regeneration and economic development.
DEVELOPMENT CONTROL :
THE STAFFING AND FINANCIAL RESOURCE IMPLICATIONS
Of the 32 planning authorities responding to the survey (excluding the two National Parks
Authorities), 2 stated that they did not require additional staff to improve performance and
2 stated that they did not believe that recruiting additional staff would necessarily lead to
an improvement in performance. 17 authorities stated that they needed to recruit between
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1 and 3 additional Full Time Equivalent (FTE) staff. 8 authorities stated that they needed
between 4 and 6 additional FTE staff. 2 authorities stated that they needed to recruit an
additional 9 FTE staff. The majority of the additional posts identified were at the level of
Planning Case Officer, and to a much lesser extent Senior Planner, Specialist Planning
Officer and Planning Technicians and Admin/ Support Staff.
The total number of additional DC staff required amounted 95.6 FTE and 3 Part Time
(PT) staff.
The total estimated cost of employing these additional staff, including overhead costs,
amounted to £5,831,963.
APPEALS
The majority of authorities responding to the survey did not believe that additional staff or
financial resources were required to deal with appeals if additional staff resources were to
be made available for development control activities generally. A minority of authorities
stated that appeals were increasing and if there was to be a significant increase in the
number of appeals or the complexity of Public Local Inquiries then additional staff
resources might be required. Several authorities considered that additional legal staff
were required for work in connection with appeals rather than planning staff. Only six
authorities suggested that some additional staff resource was needed for appeals work at
a total all Scotland cost of £479,500.
ENFORCEMENT
Of the authorities responding to the survey, 14 stated that they had sufficient staff
resources to provide an effective enforcement service. 10 authorities stated that they
needed only 1 additional FTE enforcement officer in order to operate with caseloads of
150 cases per officer per annum. Four authorities stated that they required an additional 2
FTE enforcement officers and three authorities stated that they required 3-4 additional FTE
enforcement officers. A recurrent comment made by authorities was that at existing
staffing levels enforcement activity tended to be reactive rather than pro-active. The total
additional staff required by authorities on an all Scotland basis amounted to 29 FTE staff at
a total estimated cost of £1,511,298.
OTHER AREAS OF DISCRETIONARY “NON-CORE” PLANNING ACTIVITY
Of the authorities responding to the survey, 12 indicated that they did not require additional
staff resources to attend to “non-core” planning activities. 18 authorities stated that they
required between 1 and 3 additional FTE staff to attend effectively to the range of nonstatutory planning business in which planning staff are engaged. Only 2 authorities
anticipated that they required more than 3 additional staff to enable effective contributions
to be made to a wide range of discretionary planning activities - the number of FTE staff
ranged between 4 and 6. The total additional staff required by authorities on an all
Scotland basis amounted to 36 FTE staff at a total estimated cost of £2,042,377.
DEVELOPMENT CONTROL COMMENTARY
While 28 authorities responding to the survey indicated that recruiting additional staff was
necessary to improve performance, within that number 16 authorities stated that the
recruitment of additional staff was not the only issue that needed to be addressed if
performance against the SPP1 targets was to be improved. These other factors included:x
Some of the SPP1 targets were not realistic or achievable and should be
revised, in particular the targets relating to major applications, listed building and
conservation area consents and hazardous substances consents
x
There is a need to improve the determination process and procedures within
authorities by having greater flexibility/frequency in meetings of the Planning
Committee and increased delegation to officers
x
There are problems in recruiting more experienced planning staff who are
capable of dealing with the more difficult and complex planning applications.
The public sector cannot compete with the private sector in offering more
attractive salaries for experienced planners
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x

x

x
x
x

x

Planning Case Officers recruited on graduation do not have a sufficient range of
skills and expertise to cope with the generality of planning applications – there is
a need to provide more in service training to supplement the professional
education of planning staff
There is a general shortage of planning staff with specialist expertise in areas
such as architecture and design, built heritage and conservation, negotiating
planning agreements and commercial awareness, urban regeneration and EIA /
SEA issues. There is a particular problem for smaller authorities in ensuring that
there is a pool of staff with an adequate range of skills and expertise to cope with
the wide generality of planning applications
In authorities already carrying staff vacancies having staff absent on long term
sick leave or maternity leave can cause severe business management problems
Senior Planning Officers are often required to deal with major or complex
applications as they have the necessary expertise – this diverts them from their
routine caseloads and from supervising their staff
There are problems relating to the validation and registration of applications
which are not accompanied by all the relevant supporting documentation. Often
sufficient information is provided with an application to meet the requirements for
validation and registration but further information is required such as a Traffic
Assessment or Retail Impact Assessment before the planning authority can
determine the application. In these circumstances the planning authority will
have to wait until the applicant provides the supporting documentation but the
time period for determining the application will already have begun on the date of
receipt of the application.
There are also problems in obtaining a timely response from Statutory
Consultees who planning authorities have to consult in relation to certain
specified cases. Historic Scotland was frequently cited as failing to provide a
timely response in listed building and conservation area consent cases.

DEVELOPMENT PLANNING
STRUCTURE PLANNING
On the basis of information provided, a third of authorities consider they are resourced
adequately in terms of structure planning input when at full staff complement. The
remaining majority stress that there are various pressure areas which require additional
staffing and resource in the existing system. The same staff deal with Local and Structure
Planning work in the majority of planning authorities, and these planning authorities
indicate that their staff are predominantly occupied with producing Local Plans.
Maintaining consistent input and adequate representation in structure planning discussions
is a concern, especially in smaller planning authorities.
Additional revenue funding is required to pay for consultancy work on supplementary
structure planning activity such as strategic studies, master planning for growth areas, or
the appointment of consultants in specialist areas. In the larger authorities, extra staff are
required to assist with increased monitoring, and to co-ordinate responses from an areawide perspective. The survey responses indicate that in the smaller authorities, there are
resource pressures in terms of effective assistance on activities including annual
monitoring reports on housing and other topics. Other authorities identify the need for a
landscape architect or ecologist, and a dedicated Urban Design / Architectural specialist to
assist with structure plan work. Additional resources would also be welcomed to provide
specialist administration and technical support. Others require additional structure planning
resources to deal with specific topics in more depth, for example, minerals, waste,
renewables, economic development or transport. Resources to recruit sufficient analytical
skills are also a common request.
Costs
On the basis of the information provided, the survey responses indicate that across
Scotland, structure planning requires the equivalent of approximately 20.5 FTE additional
structure planning staff at a cost of £1,197,940, including overheads, comprising: the
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recruitment of approximately 1 FTE Manager, 5 senior planners, 13 planners, and the
equivalent of 3 specialist posts or consultancy appointments.
LOCAL PLANNING- Finalised Stage
Only 7 of the planning authorities felt they were adequately resourced in terms of
achieving a finalised local plan in two years when at full staff complement. The remaining
authorities have indicated a requirement for substantial additional resources to bring their
performance in line with PAN 49 targets. 4 authorities have expressed concern that PAN
49 targets for achieving a finalised plan within 2 years are unrealistic and not necessarily
achievable even given extra resources. These authorities are not convinced that PAN 49
targets take into proper account the political input into the process, which leads to
inevitable delays. The survey responses also indicate that many hold back their Notice of
Intention to Prepare despite having started work, to improve performance against targets.
To bring performance into line, authorities consider that additional resources are required
generally to assist with plan research work. Authorities note that over the past ten years
priority has been given to addressing development control pressures and that, as a result,
requisite skills required for producing timely plans has been lost. As with the responses to
the questions on structure plan preparation, authorities express concern over resourcing
pressures when preparing the local plan concurrently with the structure plan. Additional
resources are sought for general training and undertaking extensive public consultation
exercises. Additional resources are required in terms of growing pressures in the
preparation of Strategic Environmental Assessments (SEA), especially a need to recruit
additional specialists and administrative support. Resources are also required for
specialist advisors on various subjects including wind farms, forestry, landscape,
archaeology, biodiversity and access.
Staff vacancies are a growing concern in terms of ability to recruit experienced staff, and
difficulty in covering long term absence and sick leave.
Costs
On the basis of information provided, responses to the survey indicate that there is an
overall requirement for approximately 52 additional FTE local planning staff to achieve a
finalised local plan within 2 years. This equates to a total all Scotland cost of
approximately £2,841,067 including overheads, comprising: the equivalent of the
recruitment of 3.1 FTE Management / Team Leader positions, 15.75 Senior Planners, 18
planners, and 15 administration and technical posts .
An additional 20.75 FTE development planning staff, equating to approximately £996,
993 including overheads has been identified by several authorities who submitted resource
information on development planning in general ( and not specifically for local planning or
structure planning ). This resource requirement comprises: an additional 3.75 senior
planner posts, 11 planner posts, and 6 administration / technician posts.
LOCAL PLANNING– LPI
On the question of resource requirements at inquiry / judicial review, nearly all survey
responses conclude that PAN 49 targets need to be reviewed to reflect the level of work
required in the period between placing the plan on deposit and the start of the local plan
inquiry (LPI), and the time taken to complete inquiry and reach adoption stage. Many
authorities express concern over their capacity to deal with, and budget for, “infrequent
and unpredictable” inquiries.
To assist with activities in and around inquiry stage, planning authorities indicate additional
resources to fulfil several requirements. The survey responses indicate the need for
additional resources for the appointment of a dedicated programme officer or clerk during
the course of the inquiry. Responses to the survey indicate that LPIs are time consuming
and expensive and the length of inquiry and time required for external advocacy is
unpredictable and significantly resource intensive with the need to appoint consultancy
advice from professionals. Consultancy input often includes legal support, (and in many


506

cases the appointment of a QC), the temporary appointment of expert witnesses on
various issues including SEA, transport issues, retail surveys, schools, or HSE issues, and
input from professionals such as landscape architects, urban designers, and planning
consultants. Additional planning assistants and technicians are required to help with
inquiry work through this time.
Cumulatively these activities have a significant cost. As a general point, many authorities
indicate that it is difficult to budget for LPIs and judicial review given the variance in timing
and cost for each local plan.
Costs
On the basis of the information provided, the survey responses indicate that between
deposit stage and adoption, there is an overall requirement for approximately 17 FTE
additional local planning staff including the appointment of external consultants
during Public Local Inquiries. This equates to a overall cost across Scotland of
approximately £394,491, comprising: the equivalent of 0.5 management posts, 3 Planners
and 1 part time planner post, 2 administrative/technician posts, 5 additional part time and
temporary programme officers/clerks and additional specialist legal and expert witness
support. However the extent of the level of additional resources required for the
appointment of legal support and expert witness is difficult to quantify given variation in the
length of PLIs.
IMPLEMENTATION OF DEVELOPMENT PLANS
On the basis of information provided, development plan implementation is the main area
where authorities consider that significant additional resources are required.
Implementation was regarded by all authorities to be an under-developed yet important
area. Due to the prioritisation of development plan preparation, implementation has
tended to suffer.
Responses to the survey indicate that implementation involves considerable work in
several areas which are currently frequently passed over due to commitments in other
areas of work. These areas include undertaking green space audits, landscape and
transport assessments and area capacity studies. A skills deficiency in architecture/urban
design is identified by the majority of planning authorities with a resultant staff shortage for
work on development briefs, master-plans and development strategies. Many authorities
consider that more effective implementation could be achieved by the creation of an
additional planner or data analyst to research and support policy development. Many
planning authorities advocate that additional funding could effectively be utilised in
contracting the private sector to carry out the more specialist areas of work which are often
required.
In terms of development plan implementation, the survey responses reveal that Section 75
agreements are becoming increasingly onerous and have substantial legal, accounting
and administrative costs attached which are stretching existing support services. Many
authorities feel under-resourced to assist with Planning Gain and Section 75 work and feel
they lack expertise when dealing with (and concluding) planning agreements. To address
this problem a dedicated legal resource within planning departments is felt necessary in
many authorities. However, the survey responses indicate a level of difficulty in employing
a specialist Section 75 officer. An alternative solution expressed in the survey response is
additional resources for training existing staff rather than simply employing more staff.
On heritage issues, many authorities feel that having a shared officer between nearby
authorities, or a dedicated officer for Listed Building/Conservation/Heritage issues would
significantly improve implementation and effective delivery in this area. Additional
resources would assist on a wide remit of work including listed buildings applications,
listed building and conservation area designation, conservation area enhancement
schemes and area appraisals, town schemes and the implementation of built heritage
strategies.
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Nearly all authorities note a requirement for an additional dedicated Tree/Landscaping
Officer to lead work on Tree Preservation, which is currently encroaching on other areas of
work.
Costs
On the basis of the information provided, responses to the survey indicate that across
Scotland, effective implementation of development plans requires the equivalent of 33.75
FTE and 1 part time additional development planning staff at a cost of approximately
£2,194,221 including overheads, comprising: 3 senior planner posts, 10.75 planners, 6
FTE administrative/technician posts and 14 specialist posts including Section 75/legal coordinators, tree officers, conservation officers, and SEA officers.
THE STAFFING AND FINANCIAL RESOURCE IMPLICATIONS
The findings from the resources survey demonstrate a requirement for an additional
110.15 FTE and 6 part time development planning staff across Scotland at an
approximate cost of £5,430,491 to help achieve greater efficiency in structure and local
plan preparation. Information submitted in the survey revealed performance problems in
terms of effective implementation of development planning functions - a crucial part of the
process, but a neglected area. To ensure more effective implementation of the
development planning function, the survey demonstrated that an additional 31.75 FTE staff
are required across the planning service at a cost of approximately £2,194,221. In all, the
survey suggests that a total of 142 additional staff are required to achieve an
“acceptable” level of service based on the current system in the preparation and
implementation of development planning in Scotland.
On the basis of the information received, the total estimated cost of employing these
additional staff, including overhead costs, amounts to £7,624,712 including overheads.
DEVELOPMENT PLANNING COMMENTARY
While the majority of planning authorities indicate that recruiting additional staff is
necessary to improve development planning performance, others note that additional staff
and resources are not always the answer, and that meeting performance targets for
development planning is “not so much a staff matter as an issue of procedure and the
rigorous management of that procedure”. These responses indicate that the following
factors also need to be given consideration.
x
Effective support systems - efficient and effective support systems and
processes are required in terms of IT investment, and administrative /technical
support.
x
Use of consultancy - the use of private consultants for enhanced performance
levels needs to be considered including legal services required for Section 75
agreements, SEA specialists, expert witnesses at Inquiry.
x
Financial incentives - the use of financial incentives for enhanced performance
levels needs to be considered.
x
Recruitment - Not meeting the PAN 49 targets for Local Plan preparation is partly
related to staff vacancies. Many authorities asked for it to be recorded that there
is “significant difficulty” in recruiting staff with the appropriate skills for this type of
work.
x
Political agenda - Resources issues develop in some local authorities because
development planning is not high enough on the political agenda, as compared
with education, social work and transport.
GRAND TOTAL AND CONCLUSION
When the totals for the 32 planning authorities, in respect of the six areas of planning
activity identified in the survey questionnaire, are added up this amounts to a total
anticipated requirement for an additional 305 FTE staff and 6 PT staff at a total
estimated cost of £17,489,850. It is difficult on the basis of the information provided to
make a judgement as to whether these estimates represent a realistic assessment of the
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minimum required to provide an effective planning service or if some authorities have
submitted estimates that represent aspirations towards an ideal level of staffing for
planning services. Across Scotland it is evident that there is considerable variation
between authorities in relation to performance against the SPP 1 targets and in relation to
anticipated requirements for additional staff. The estimates provided however do indicate
that a clear majority of planning authorities consider that they do not have sufficient
resources to provide planning services at an “acceptable” level.
SSDP’s Planning
Establishment Survey carried out in 2003 identified that there were a total of 1,673 FTE
planning posts within Scottish local authorities. The figure of 311 additional posts
identified in the survey represents an increase of 18.6% above the 2003 Establishment
Survey total. It is however clear from the responses to the survey that to bring the
planning service up to an “acceptable” level of achievement in line with performance
targets, significant additional resources are required as well as a series of organisational
and procedural changes.
SSDP propose to carry out in 2006 an Establishment Survey of the numbers, distribution
and grading of staff engaged in delivering statutory planning functions following previous
surveys carried out in 1996, 1997, 2000 and 2003. This will enable SSDP and individual
local authorities to have sound information on which to monitor changes in organisation
and resourcing of the planning function and to base assessments of current and future
staffing needs in the context of changing workload pressures. Findings from the survey
will be available in July 2006.
ANNEX
PLANNING FINANCE WORKING PARTY
SURVEY OF PLANNING AUTHORITIES
1.
The purpose of this survey is to ask Planning Authorities to assess as far as is
practical the extent to which additional resources are required to bring the funding of local
authority planning services up to an “acceptable” level.
2.

The questions in this survey relate to six main areas of planning activity, ie :x
Development Control
x
Development Planning
x
Implementation of Development Plans
x
Appeals
x
Enforcement
x
Other areas of discretionary non “core” planning activities in which planning staff
are engaged, for example, urban regeneration and economic development

3.
In order to ensure as far as possible a degree of consistency among authorities in
undertaking this assessment, the Planning Finance Working Party has agreed to use a
range of benchmarking measures to indicate what might be taken to represent an
“acceptable” level of planning service. These benchmarking measures have been largely
derived from the performance targets set out in SPPG 1 and audited annually in the
Planning Audit Unit’s annual report and the benchmarking measures proposed by Arup in
their report on “Planning Reform : An Impact Assessment”. However, in other areas such
as appeals, in the absence readily available benchmarking measures, we have to ask
authorities to exercise their subjective judgement as to what represents an “acceptable”
level of planning service.
4. There is relatively little time available to complete this exercise and a balance must
struck between making this assessment as realistic and comprehensive as possible so
that it accepted as being robust and authoritative, and imposing an impossibly complicated
and long list of questions to authorities. We have attempted therefore to keep the exercise
as simple as possible while at the same time seeking to capture the totality of planning
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activity. In the circumstances we ask that you provide the best estimate possible without
resorting to detailed research. We therefore expect your responses to be indicative in
nature rather than resulting from detailed performance measurement and cost estimation.
5.
We have used the expression “full financial cost” in a number of questions in this
survey. This expression is intended to comprise both salary costs (assuming for
“additional” staff required a salary at the midpoint on the relevant salary scale) and
overhead costs. The “Resources for Planning” study indicated an average assumption of
overhead costs of 127% of salary costs across Scottish planning authorities. Arup
suggested that a much higher overhead rate was more realistic if the full overhead costs
incurred in providing planning services were to be captured and employed an overhead
rate of assumption of 230% of salary costs. We have some reservations about Arup’s
assumptions employed in calculating overhead costs. We therefore suggest for the sake
of simplicity and consistency in carrying out this exercise that authorities adopt a standard
assumption that overhead costs approximate to 150% of salary costs.
Development Control
Q 1.
Does your authority achieve the performance target of determining 90% of
householder applications within 2 months ? If not, what additional staff resource would be
required to enable your authority to achieve the target and what would be the full financial
cost of employing additional staff to do this work ?
Q 2. Does your authority achieve the performance target of determining 80% of major
applications ( excluding minerals ) within 4 months ? If not, what additional staff resource
would be required to enable your authority to achieve the target and what would be the full
financial cost of employing additional staff to do this work ?
Q 3. Does your authority achieve the performance target of determining 80% of minerals
applications within 4 months ? If not, what additional staff resource would be required to
enable your authority to achieve the target and what would be the full financial cost of
employing additional staff to do this work ?
Q 4. Does your authority achieve the target of determining 80% of applications for listed
buildings and conservation area consent within 2 months ? If not, what additional staff
resource would be required to enable your authority to achieve the target and what would
be the full financial cost of employing additional staff to do this work ?
Q 5. Does your authority achieve the target of determining 80% of applications to display
advertisements within 2 months ? If not, what additional staff resource would be required
to enable your authority to achieve the target and what would be the full financial cost of
employing additional staff to do this work ?
Q 6. Does your authority achieve the target of determining 80% of applications for
telecommunications development within 2 months ? If not, what additional staff resource
would be required to enable your authority to achieve the target and what would be the full
financial cost of employing additional staff to do this work ?
Q 7. Does your authority achieve the target of determining 80% of applications for
hazardous substances consents within 2 months ? If not, what additional staff resource
would be required to enable your authority to achieve the target and what would be the full
financial cost of employing additional staff to do this work ?
Q 8.
Does your authority achieve the target of determining 80% of applications for all
other categories of development and other consents and certificates within 2 months ? If
not, what additional staff resource would be required to enable your authority to achieve
the target and what would be the full financial cost of employing additional staff to do this
work ?
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Development Planning
Structure Planning
Q 9. How many FTE staff contribute to the preparation, monitoring and review of the
Councils interests in the structure plan?
Q 10. Do you consider additional resources are required for Structure Planning
contributions?
Q 11. What additional resource requirements would be required, and how would they be
utilised?
Local Planning
Q 12. Assessed against the milestones set out in PAN 49 for preparing a finalised local
plan within 2 years, can you please complete tables a), and b).
a. Performance against PAN 49 targets.
Local Plan Preparation – Key Milestones.

PAN 49 timescales

Actual target achieved in
preparing your last finalised
local plan?

(Wks)
(Wks)

Notice of Intention to Prepare

0

Publish Draft Plan

38

Publish finalised plan

70

Finalised plan ready for PLI

100 / 2 years

b. Additional number of staff required to achieve a finalised plan based on PAN 49 targets.
Actual number of (FTE) staff Additional number of staff
it took to prepare the
required to achieve targets in
finalised plan.
PAN 49.
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Management

Senior Planner

Planner

Admin / Technical
Support

Total

Q 13. Please indicate any additional resource requirements, in terms of planning authority
input, to improve efficiency during and following inquiry stages; and judicial review?
Q 14. Please provide any available calculations on the budgeted and actual costs of
development planning activity.
Activities in implementation of Development Plans
SPP1 in paragraph 73 refers to the role of planning authorities in the implementation of
policies and proposals in development plans both in an enabling role working with other
agencies and organisations and in a direct action role as in land acquisition, site assembly
and disposal. These activities are directly related to the implementation of statutory
development plans and have statutory authority in planning or other legislation. These
activities may include :x
Making of simplified planning zones under Section 50 of the Town and Country
Planning ( Scotland ) Act 1997
x
Conclusion of planning agreements under Section 75 of the Town and Country
Planning ( Scotland ) Act 1997
x
Making of tree preservation orders under Section 160 of the Town and Country
Planning ( Scotland ) Act 1997
x
Acquisition and disposal of land under Sections 188, 189 and 191 of the Town
and Country Planning ( Scotland ) Act 1997
x
Designation of conservation areas under Section 61 of the Planning ( Listed
Buildings and Conservation Areas )( Scotland ) Act 1997
x
Preparation of schemes for the preservation and enhancement of conservation
areas under Section 63 of the Planning ( Listed Buildings and Conservation
Areas )( Scotland ) Act 1997
x
Making town scheme agreements under Section 71 of the Planning ( Listed
Buildings and Conservation Areas )(Scotland) Act 1997
Q 15.
This list is intended to be illustrative rather than exhaustive. In the little time
available we are asking Planning Authorities to assess as far as is practicable the level of
additional resources required to bring the funding of local authority planning services up to
an “acceptable” level. Accepting that there must be a large degree of subjective
judgement involved in making such an assessment, could you please provide your
estimate of whether your authority has sufficient staff resources to carry out a range of
planning activities effectively in implementation of development plans ? If not, what
additional staff resource would be required to enable your authority to carry out these
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activities effectively and what would be the full financial cost of employing additional staff
to do this work ?
Appeals
Q 16. Accepting that there must be a large element of subjective judgement involved in
making such an assessment, do you consider that your authority has sufficient staff
resources to discharge effectively its obligations and responsibilities in relation to appeals
? If not, what additional staff resource would be required to enable your authority to carry
out its obligations and responsibilities effectively in relation to appeals and what would be
the full financial cost of employing additional staff to do this work.
Enforcement
Q 17. Assuming that an adequately resourced monitoring and enforcement service would
operate with a caseload for enforcement officers of around 150 complaints to be
investigated per annum ( with consequential action such as negotiations and serving of
enforcement notices ), does the staffing level for enforcement activities in your authority
approximate to this benchmark ? If not, what additional staff resource would be required
to reduce caseloads to the level of 150 cases per enforcement officer per annum ? What
would be the full financial cost to your authority of employing these additional staff ?
Other areas of discretionary “non-core” planning activity
Q 19. In addition to meeting statutory planning responsibilities and obligations, local
authority planning staff are also engaged in a wide range of planning-related activities
which are not prescribed in planning legislation. Such “non-core” planning activities may
include urban regeneration, flood prevention, economic development, town centre
development and environmental enhancement. The extent to which planning staff are
engaged in “non-core” planning activities will of course vary from one authority to another.
While these “non-core” activities are not seen as being statutory planning functions, it is
evident that planning staff have an important contribution to make in all these areas.
Q 20. To what extent are planning staff in your authority engaged in “non-core” planning
activities. Could you please indicate the range of “non-core” activities to which planning
staff in your authority contribute ?
Q 21. Do you consider that staffing levels within your authority are sufficient to allow
planning staff to contribute effectively to these discretionary areas of planning activity. If
not, what additional staff resource would be required to enable planning staff to contribute
effectively in these areas ? What would be the full financial cost of employing these
additional staff ?
Scottish Executive
Development Department
Planning Division
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ANNEX E: OTHER WRITTEN EVIDENCE

WRITTEN EVIDENCE FROM ABERDEEN CITY COUNCIL
1

National Planning Framework

Comment
1.1
The provisions of the Bill in relation to the National Planning Framework are generally
welcomed. The Committee has, however, previously expressed its concern about the
effective engagement of local authorities and others in the preparation of the Framework
and the degree of local democratic accountability on issues which will require to be
reflected in Strategic Development Plans. Proper mechanisms must be in place to ensure
effective engagement in the process.
1.2

2

It is important that the timescale to which the Framework relates and the review period,
which are not specified in the Bill, allow for the timeous production of Strategic
Development Plans.
Development Plans

Comment
2.1
The Bill largely reflects proposals presented in previous consultations by the
Executive which have been broadly welcomed by the Council.

2.2

In terms of the specific provisions of the Bill, the Committee has previously expressed
concerns that:
x
x
x

There is a need for key agencies to not just co-operate in plan preparation but to also
align their involvement programmes and commit to implementation
The Planning authority must accept reporter’s conclusions - a limitation on the ability to
depart from reporter’s recommendations could weaken Members’ support for
development plan policy
Whilst greater community engagement is welcomed neighbour notification for
development plans is likely to target those who have concerns about an allocation rather
than the wider community where support may lie.

2.3

Members may also wish to express the view that there may be occasions when it is
desirable to allow for supplementary guidance to be prepared in parallel with a local
development plan and that the requirement for Ministers to approve supplementary
guidance is an erosion of local democratic control.

2.4

It would be a concern if Ministers were to appoint the head of the strategic development
plan team. It is more appropriate for this position to be appointed by the local authorities
who are responsible for the plan. This is particularly so if the team were to be brought
together to prepare a plan on a secondment basis.

3

Development Management

Comment
3.1
Most of the changes to Development Management have been supported, in general, by the
Council in response to the Planning White Paper. It is clear that a very different system will
result.

3.2
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The Planning White Paper introduced a hierarchy of four categories of application – in
addition to the national, major and local developments referred to in paragraph 2.3.4 there
was a fourth category of minor developments which it is estimated would comprise 39% of
all applications. Work is currently underway to revise the General Permitted Development
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Order to take more routine development out of planning control. It is felt that the scope to
do this without unreasonable impacts on neighbours or the environment is relatively
limited. It is not clear how these are to be dealt with.
3.3

From a Members point of view the mandatory Scottish Executive Approved Scheme of
Delegation with the right of appeal to Members and no further appeal other than to the
Court of Session is a major change. Clearly this does have a major impact on the role of
Members, raises issues of local democratic control but on the other hand does have the
benefit in some regards of increasing local democratic control over smaller developments.
There are clearly issues as to how the appeals panel will be serviced and who advises the
panel where planning officers are justifying a refusal or specific conditions and appellants
seeking the overturning of the decision. Taken together with the possibility of additional
hearings there are clearly workload issues for both Members and officers.

3.4

Concerns have also been expressed by some authorities about the public perceptions of
the local review panel concept – decisions taken under delegated powers are still
effectively decisions taken by the Council, as are decisions taken by the panel.

3.5

It would be important that there is at least a degree of consistency in the schemes of
delegation across all Councils. Whilst Members of this Council have previously expressed
reservations about the degree of delegation which might be required, others are concerned
that they may have to adopt a scheme which is not as good as the one they currently have.
It would be appropriate for the Executive, in consultation with planning authorities, to
provide guidelines indicating the minimum level of delegation required. Members should,
however, note that any scheme of delegation could include the opportunity to refer items to
the Committee if a Member requests it to be. The delegation of refusals for applications
contrary to the development plan should not be an issue if Members have a greater degree
of confidence in an up-to-date development plan.

3.6

The notification of initiation and completion notices while sound in theory is less easy to
implement. The principles of a more ordered development system and proactive
enforcement process is to be welcomed but the resource implications responding to this is
considerable and certainly completely beyond the Service’s current staffing resources.
There are also significant practical difficulties as any action by the local authority has to be
proportionate to the breach and if the works are satisfactory it will not be appropriate to
take action merely because someone has failed to give notice of commencement. A
completion notice also raises issues not least because some developments are subject to
conditions of an ongoing nature, i.e. landscaping, restrictions on hours of opening or noise
levels.

3.7

Neighbour notification by the Council has been welcomed as preferable but there is the
potential for significant additional workload, need for GIS links with the existing ‘Flare’
Development Management computer processing system and additional office space. As
has been referred to in earlier reports, the changes to the neighbour notification procedure
is likely to impact greater on urban authorities than rural authorities. The Committee has
also previously expressed a desire for the neighbour notification to be reviewed to expand
the scope of neighbour notification and to simplify the procedure to make it clearer and
more effective.

3.8

The change to appeals so that appellants cannot introduce additional material at a late
stage is to be welcomed, particularly where the additional information was not available to
the body determining the application and where it has not been subject to public
consultation and input. It will, however, be possible to take account of new information
which comes to light in the intervening period between the decision and the appeal. It
appears that the time for lodging of appeals is to be reduced from the current six months to
three months. A proposal in the White Paper to reduce the period to three months was
welcomed by the Committee as reducing uncertainty for neighbours and communities.
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3.9

The ability for an applicant to offer planning gain unilaterally raises a number of issues and
there will be the need for guidance to ensure how authorities respond properly to such
offers.

3.10

Extending planning controls to inshore fish farms has little implication for the City but the
Council may wish to lobby for such controls to be extended to other offshore developments
including windfarms.

3.11

The staffing levels in the planning section severely limit the ability to undertake
enforcement activity. It has been recognised within the service for some time that not only
an enforcement charter is necessary but also policies for practicing and dealing with
breaches of planning control. If there is scope for significant compensation the benefit of
temporary stop notices will be negated.

4

Trees

Comment
4.1
This will cause additional work, as will a new duty to review and monitor trees with existing
Tree Preservation Orders.
5

Business Improvement Districts

Comment
5.1 The principles of business improvement districts is to be generally welcomed but the
secondary legislation will determine the detail of implementation.
6

Assessment of Planning Authority’s performance

Comment
6.1
Local authorities are already subject to Best Value Audits, have to provide performance
indicators information for processing planning applications and the Executive has audited
development control and development plan functions. It is felt these additional powers
should not adversely affect local authorities and indeed should be welcomed as part of the
change in culture. This is very much consistent with the Council’s own commitment to Best
Value and continuous improvement. It may be appropriate to develop some form of
performance agreement whereby planning authorities sign up to achieving improved or
sustained performance targets in exchange for additional resources. It is important,
however, that performance is measured not just in accordance with existing performance
indicators, but that there is also a focus on quality and importantly on outcomes.
Aberdeen City Council
February 2006
WRITTEN EVIDENCE FROM ABERDEENSHIRE COUNCIL
The Scottish Parliament
Edinburgh
EH99 1SP

Dear Sir
Planning etc (Scotland) Bill
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I enclose a draft response on behalf of the North East Scotland Planning Committee. A signed
copy is likely to follow shortly. The Committee does not meet until 10 March when the draft
response will be put forward for homologation.
Should you wish to discuss any matters in the letter, please contact me.
Yours sincerely
Robert Gray
Head of Planning Policy & Environment
Aberdeenshire Council
3 March 2006
I am writing to you on behalf of the North East Strategic Planning Committee of Aberdeen and
Aberdeenshire Councils in response to your recent call for evidence on the general principles of the
bill. A join paper on the Bill by senior officers from our planning services is to be considered at the
North East Strategic Planning Committee (NESPC) when they meet on 10 March 2006. Within that
report members of the committee are being asked to homologate this response.
The North East Strategic Planning Committee has responsibility for considering strategic planning,
transportation and economic development issues as they arise between the two authorities. In this
context they are responsible for the production of the Aberdeen and Aberdeenshire Structure Plan.
Because of this limited remit the comments made relate only to the provisions of Part 2 of the Bill,
relating to the Strategic Development Plan.
In general the NESPC is supportive of the proposals contained in the Bill concerning the
introduction of the Strategic Development Plan. It does however have concerns relating to the
anticipated speed at which the reforms are to be brought forward. Whilst we fully accept that
developing the secondary legislation will take time, it is disappointing that we will be required to
undertake a wholesale Structure Plan review, under existing legislation, rather than proceeding
with the Strategic Development Plan. In order that the North East of Scotland is able to continue to
provide a robust and up to date planning framework, maintain an effective housing land supply and
to respond to the recent changes in our social and economic situation, it is important to bring
forward a new strategic development plan before the end of 2007.
It is, however hoped that despite that, we will be able to embrace the culture change the Scottish
Executive identified as being so important by working closely with our stakeholders.
There may be opportunities, through the publication in early course of regulations to govern this
interim period and for Aberdeen and Aberdeenshire to provide a pilot for the new system. We
would be more than happy to be involved in such an initiative if it is at all possible. A pilot could
inform both development of the final regulations and subsequent advice that may be prepared by
the Scottish Executive.
We would particularly wish to ensure that the format of any Plan we prepare will be appropriate to
the new system and will not require to be re-written shortly after the regulations are published.
Robert Gray
Head of Planning Policy & Environment
Aberdeenshire Council
3 March 2006
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WRITTEN EVIDENCE FROM LLOYD AUSTIN
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
suffered from poor planning decisions in the past - delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Lloyd Austin
8 Feb 2006
WRITTEN EVIDENCE FROM AVICH & KILCHRENAN COMMUNITY COUNCIL
We write in response to the White Paper, “Modernising the Planning System”.
x

Our main objection to this Paper is the omission of “third-party right of appeal”. If a large
energy company disagrees with a Local Authority’s decision to refuse a planning
application, then that company has a right of appeal. If a community disagrees with a Local
Authority’s decision to grant planning permission, this community, who have to live with the
consequences, has no right of appeal. Where does the statement, “equal opportunities”
enter the equation?

A solution could be to remove the right of appeal from the developer to make it more even handed.
x
.
x
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Public participation has not been properly thought through in the White Paper, given that
developers will cite confidentiality to avoid public participation in their development plans,
this being particularly true of those which require E.I.A.s
We have, however, examples of bad practice on the part of Windfarm developers where
even the Community Council (let alone the general public) has either not been consulted or
minimally consulted and even where we were consulted little or no attention was given to
our concerns. The publication of windfarm developers plans and EIAs has been a last
minute affair giving fourteen to twenty-eight days notice for the Community Councils and
the public to respond to very complex proposals. It has been up to the Community Council
to circulate key issues to the local people and gather responses within this short timescale.
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x

How will the new system ensure that we can participate early on in the EIA process? Are
you expecting the developer to send us the EIS section by section for our comments?

We do not think that the new planning system will give communities any more involvement than the
current twenty-eight days rush when the application is lodged.
Hoping to hear from you regarding these matters.
Marilyn Henderson,
Secretary.
Avich & Kilchrenan Community Council
5 March 2006
WRITTEN EVIDENCE FROM JACKIE BAILLIE MSP, SARAH BOYACK MSP AND PAULINE
MCNEILL MSP
A Community Right of Notification in the Planning Bill
I. The current system of notification to Ministers in the planning system
The current system of notification to Ministers works as follows. Scottish Ministers must be notified
where a local authority is minded to grant planning permission for a development which falls within
the categories listed in the schedule to the Town and Country Planning (Notification of
Applications)(Scotland) Direction 1997. The types of development which must be notified can be
summarised as follows:
x
x
x
x
x
x
x
x

Development of prime agricultural land
Large industrial, petrochemical and business developments
Development affecting large single user high amenity sites
Development affecting large industrial and business sites, or large petrochemical sites
Oil-related development
Major retail developments
Development affecting trunk roads and special roads
Development involving a significant departure from the structure or local plan

x
x
x
x
x

Development in the vicinity of major hazards

x
x
x
x

Development affecting nature conservations sites
Operation of large costal quarries
Development consisting of 10 or more wind generators
Development affecting scheduled monuments or category A listed buildings or their
settings
Development increasing the list of flood damage
Development in which planning authorities have an interest
Certain developments on playing fields
Certain open-cast and coal related developments

When the Scottish Ministers are notified by a planning authority of its intention to grant planning
permission for a notifiable development they can either decide to ‘call-in’ the application for their
own decision or return it to the local authority for their decision.
The National Planning Policy Guidance Note 1 outlines the Scottish Executive’s stance on the callin of planning applications, stating that:
“Planning decisions are primarily a matter for local councils and intervention by Ministers is
generally only in circumstances where a proposed development raises an issue of national
importance, or where proposals are a significant departure from the approved development
plan for an area and/or national planning guidance. Ministers may also intervene where it is
considered that a planning authority has failed to give full consideration to local objection.
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A substantial volume of objections is not in itself sufficient grounds to call-in a planning application.
Similar considerations apply in relation to developments by planning authorities.”
II. The changes provided for in the proposed planning bill
Section 223 of the financial memorandum attached to the proposed planning bill explains that:
“Through the Bill and associated measures, the Executive proposes to extend the criteria for
notifying cases to Scottish Ministers, to cover applications for major and local developments which
are significantly contrary to the development plan; those that require an Environmental Impact
Assessment; and applications for developments defined in secondary legislation as larger-scale
“bad neighbours,” for which specific provision has not been made in the development plan. All local
authority interest cases will require planning permission (following the withdrawal of the existing
notice of intention to develop procedure), and these applications will also be notified to the
Executive if they depart from the development plan or are subject to a substantial body of
objection. In addition, the new development management procedure for “national developments”
also provides for all such applications to be notified to the Executive.”
Whilst we welcome the expansion of the criteria on which cases should be notified to Scottish
Ministers, we note that there appears to be no reference to this on the face of the Bill.
III. A community right of notification in planning (CRNP)
After evidence giving at stage 1, it appears that the debate concerning the issue of public
involvement in planning has become polarised particularly around whether you are “for or against
TPRA”. Whilst we welcome the overwhelming majority of the bill, we consider that the legislation
should be amended at stage 2 to provide a community right of notification in planning decisions
which represents, in our view, a sensible and reasonable approach to extend community
involvement.
We are currently working on the details of the proposal which we will intend to bring forward at
stage 2.
Jackie Baillie MSP, Sarah Boyack MSP and Pauline McNeill MSP.
March 2006
WRITTEN EVIDENCE FROM NINA BAKER
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
suffered from poor planning decisions in the past delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
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I have been involved in various planning issues, both as a private resident and for many years as a
member of a community council. From the most minor application to the largest it has been very
important to have local residents’ views given to the planning committee before they make
decisions.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
I would really like to see a third party right of appeal as the whole system is so heavily weighted in
favour of the developers. A couple of years ago a builder built a high 2 storey building behind our
garden without making any effort at the legal requirement for near neighbour notification. The
council powerless, we were powerless to do anything at all to stoop this.
Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Nina Baker
8 February 2006
WRITTEN EVIDENCE FROM SOPHIA BALLANTYNE
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
suffered from poor planning decisions in the past delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. Surely the proposed bill as it stands will result in
disempowering communities and individuals and who in their right mind would want to do that?
One wonders what will be next?
Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Sophia Ballantyne
7 February 2006


521

ANNEX E: OTHER WRITTEN EVIDENCE

WRITTEN EVIDENCE FROM KATE BARCLAY
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
suffered from poor planning decisions in the past - delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
I am aware of various planning applications in the Portobello area that I feel would be hugely
disadvantageous to the community. As a member of that community, I believe the third party right
of appeal is crucial in allowing us a say in planning decisions that affect us.
Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Kate Barclay
8 Feb 2006
WRITTEN EVIDENCE FROM HEIDI BARTLETT
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
suffered from poor planning decisions in the past delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
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3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Heidi Bartlett
8 February 2006
WRITTEN EVIDENCE FROM STAN BLACKLEY
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
suffered from poor planning decisions in the past delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Stan Blackley
7 Feb 2006
WRITTEN EVIDENCE FROM MR S BLOW
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
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suffered from poor planning decisions in the past - delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Mr S. Blow
14 February 2006
WRITTEN EVIDENCE FROM BRIAN BOAG
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
suffered from poor planning decisions in the past delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
If this bill is not altered then it is probable that environmental concerns will suffer and hence quality
of life.
I look forward to hearing from you.
Dr. Brian Boag
9 February 2006
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WRITTEN EVIDENCE FROM CHAS BOOTH
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
suffered from poor planning decisions in the past delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Chas Booth
8 February 2006
WRITTEN EVIDENCE FROM JILL BOULTON
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
suffered from poor planning decisions in the past delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
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Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Jill Boulton
7 February 2006
WRITTEN EVIDENCE FROM BRITISH AGGREGATES ASSOCIATION
I am writing to you on behalf of the Scottish Members of this Association to express their concerns
about certain aspects of the above Bill and related matters. The British Aggregates Association is a
Trade Association, which represents the smaller, typically family owned companies in the quarrying
and related building materials industry. We currently have 19 members in Scotland accounting for
the majority of independent companies as opposed to the large international companies, which
have subsidiary operations mainly in the Central Belt. By contrast our members operate through
out Scotland from Caithness to the Borders.
BACKGROUND
The quarrying industry is not a large industry; it employs about 6000 people in Scotland. However
it’s well-being is fundamental to an efficient economy, producing, as it does the very building blocks
for modern society. No modern community survives for long without construction aggregates.
The industry is highly regulated with a raft of increasingly complex legislation covering health,
safety and environmental considerations. It is the only part of the planning system where planning
conditions are subject to regular review and operators are required to use the Best Available
Technology to control emissions and environmental impact through out the life of the quarry. This
special background combined with the fact that aggregates can only be quarried where there are
compliant reserves of rock or sand & gravel creates particular problems for development control.
For this reason the industry is (or rather was) covered by a specialised section of the Planning
Service known as Minerals Planning. 10 years ago many Planning Authorities had a designated
Planning Officer with experience of minerals, now there are none.
MODERNISING THE PLANNING SYSTEM
The Association supports the broad objectives set out in last year’s white paper but members are
concerned that the problems will be with the detail. In 80 pages of tight script the white paper
manages to avoid making any mention of minerals planning or the management resource problem
within the Planning Service that so clearly exists. The bill itself does not help as “it is an enabling
document” and we will not know how the proposals will actually be implemented until the
secondary legislation becomes available (see the Executives Explanatory notes page 43 clause
270).
Our members are concerned that, if the fundamental problems in the service are not recognised
and addressed, modernising the planning system may mean for them, a penal increase in costs in
terms of higher application fees, more professional costs and more delay.
Minerals Planning is a small specialist section of the planning system and there is real concern that
the needs of the quarrying industry (and the community) will be overlooked in the course of the
major overhaul that is planned and overdue. This could have serious consequences, for
development control in this sector is a long term business. It must operate on a minimum 10 year
planning horizon to ensure the availability of deposits to quarry and ensure that they are not
sterilised by other development. This process has to be informed by statistics covering reserves,
sales and future demand as well as a sound knowledge of local geology to ensure that reserves
identified are indeed of merchantable quality, that optimal use is made of the mineral deposit and


526

ANNEX E: OTHER WRITTEN EVIDENCE
hence sustainability objectives met. Recycling has an important role to play in minimising the
demand for virgin aggregates and development control needs to recognise this and make informed
judgements on the potential contribution.
There is a perception that Scotland is rich in minerals suitable for the production of aggregates and
for the country as a whole this maybe true but some regions are running short. In 1998 the British
Geological Survey told Perth & Kinross that in 15 years they would only have one operating rock
quarry. On a similar time scale Dundee and Angus may well be importing Roadstone from central
Fife. This has implications for sustainability and environmental impact.
POLICY OBJECTIVES
The Executives policy objectives are laudable but are they realistic? Ove Arup in their report
Resources for Planning for the Development Department, make it clear that there is a shortage of
qualified planning staff and that at least in the short term this shortage will become acute. If this is
true for generalists, how much greater the problem for specialist minerals officers?
In this context are the resources available to deliver the policy objectives?
For the reasons indicated above minerals planning will increasingly involve regional as well as local
issues and the planning system should be structured to recognise this. Sustainability and issues of
environmental impact in the widest sense, not just the quarry activity, will need to be considered
and these will have to be balanced against some rights for local people.
Does Scotland need 32 Minerals Planning Officers?
Minerals planning could be sensibly regionalised with Central Government resource support with
little or no loss of input from local people. A better informed and managed service would deliver
better outcomes for the wider community more sustainably and at lower cost.
GOOD NEIGHBOUR AGREEMENTS (Gnas)
The concept has not been thought through and raises many legal questions some of which are
listed below:
x

Does the Operator/Developer need to enter into a Good Neighbour Agreement (hereinafter
referred to as a “GNA”) in the first place? Does the inclusion of the word “may” in 75D(1)
mean that this is in fact voluntary?
o

The inclusion of the word “may” does suggest that this is a voluntary obligation. An
obligation which the Owner/Developer may choose to enter into but which is above
and beyond the planning process.

x

If the GNA is voluntary then why have it included in the legislation at all. If the
Operator/Developer wished to enter into such an agreement they could do so at present
without the need for this legislation.

x

What is to be the legal status of a GNA?
o

It would appear to be a contract between the Operator/Developer and the
Community Body – what is the status of the other “bodies” .

Prior to entering into a GNA
x Will more detailed definitions of Community Bodies be provided?
o

At present the Bill only defines a Community Body as 75D(2)(a) a community
council or (b)(i) a body (in the opinion of the authority) or (b)(ii) a trust (again in the
opinion of the authority)
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x

Will guidance upon how to constitute a GNA be provided or will it be left to the parties
entering into the GNA?

x

How does the Operator/Developer reach/enter into a satisfactory GNA with Community
Body?

x

How many GNA’s can the Operator/Developer enter into?

x

Who should be the signatories on behalf of the Community Body?
o

The need for signatories may necessitate the Community Body having some form
of constitution.

Connection between a GNA and the planning application process
x Is the GNA intended as a supplementary form of control which is outwith the scope of the
Planning Authority or is it intended to duplicate or potentially replace certain existing
controls?
x

Could a refusal by the Operator/Developer to enter into a GNA result in the refusal of
planning permission?

x

When granting planning permission can the Planning Authority make the entering into a
GNA a condition of any consent to be granted?

x

If there is significant opposition to a decision by the Planning Authority to grant consent to
an Operator/Developer’s application is it realistic to expect the same Community Body that
opposed the application to then enter dialogue and ultimately reach a GNA with the
Operator/Developer?
This point takes on additional significance if the entering into a GNA is a condition of any
consent granted.

x

What if no GNA can be reached between the parties? e.g. if the Community Body refuses
to enter into discussions/negotiations with the Operator/Developer or if the Community
Body seeks to includes ‘conditions’ in the GNA which the Operator/Developer is unwilling
to consent to or cannot agree to?

x

If the entering into a GNA is made a condition of any consent granted can the Community
Body be ‘forced’ to enter into such a GNA?

After entering into a GNA
x Registration / Recording of the GNA
o

If the Operator/Developer is the owner of the land the GNA may be recorded in the
Register of Sasines / registered in the Land Register of Scotland. If the GNA is
recorded / registered then (unless actually provided for in the GNA) the GNA
obligations are enforceable against the owner and or the tenant or “any other
person having the use of the land”.

This may well deter some landowners from developing potential minerals reserves.
x

How would the GNA be enforced?

x

What happens if there is a dispute between the parties?
o
o

x
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75E(2)- Determination by the Planning Authority
75F - Subsequent appeal to the Scottish Ministers.

How would the GNA respond to changing / evolving:
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- Operator/Developer requirements?
- expectations of a Community Body?
x

What will happen if the Community Body dissolves etc. how does the Operator/Developer
go about amending or discharging the GNA?
o

Under 75E(1) the GNA can only be modified or discharged “by agreement between
the Community Body and the person against whom the obligation is enforceable”
or via 75F

Our members are concerned that for the reasons indicated above GNAs will cause delay and
increase costs with little benefit to Communities. On the other hand informal liaison groups work –
see Greengairs Community Council response to the Scottish Executive Consultation - and this
suggests it would be more effective to investigate when they do not work why not? And on this
basis create a structure to remedy the problems.
Our members feel very strongly that the contracting “bodies” in GNAs should be Community
Councils and Developers. Ill defined “other bodies” introduce risks to developers and landowners,
which will increase the cost of construction aggregates without necessarily any benefit to the
community.
I hope you find these comments constructive and I shall be very happy to elaborate if you think this
will be helpful
Yours sincerely
John Baxter
Technical Consultant
British Aggregates Association
2 March 2006
WRITTEN EVIDENCE FROM BRITISH WATERWAYS SCOTLAND
Introduction
1.

British Waterways (BW) welcomes the opportunity to submit written evidence to the
Communities Committee on the Planning etc. (Scotland) Bill. The evidence sets out details
on Scotland’s canal network its status and statutory duties before focusing on the aspects
of the Planning Bill that will directly impact on the organisation and the discharge of its
statutory duties.

Status and statutory duties of British Waterways
2.

BW is a public corporation established under the Transport Act 1968. Nationally, BW owns
and manages some 2,000 miles of inland waterways and their associated structures,
reservoirs and feeders.

3.

The Scottish canals comprise the Caledonian, the Crinan, the Forth & Clyde, the Union and
the Monkland Canals. In the central belt the Union, the Forth & Clyde and Monklands
Canals span the length of the country and cut across 7 local authority boundaries,
stretching from City of Edinburgh in the east to West Dunbartonshire in the west. The
Crinan Canal cuts across Mid Argyll from Ardrishaig in the east to Crinan in the West. In the
Highlands the Caledonian Canal spans the country from Inverness in the north east to
Corpach near Fort William in the north west.
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4.

Responsibility for canals in Scotland is devolved to the Scottish Executive through the
Department for Enterprise, Transport and Lifelong Learning. Scottish canals’ management
is the responsibility of British Waterways Scotland.

5.

The organisation has the following statutory duties;

•
•
•
•

As a navigation authority it has a duty to maintain the safety and structural integrity of
waterway infrastructure, water supply, discharges and drainage, waterway management
and maintenance operations, including maintaining water levels for navigation;
To protect and safeguard the natural environment and landscape character of
waterways;
To encourage public access to and recreation use of the inland canal and river
navigations; and
Provide transport for commercial freight.

Part 1: National Planning framework
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6.

BW supports the introduction of a spatial plan for Scotland that sets out a strategy for the
Country’s spatial development and statement containing what Scottish Ministers consider to
be the priorities for such development. This is crucially important to the canal network
which has a national spatial dimension, spanning wider than the proposed strategic
development plan areas and in the central belt, the conurbations of Edinburgh and
Glasgow. Scotland’s canals play an important national role in relation to the contribution
towards regeneration, tourism, recreation and flooding and drainage. The framework will
allow the co-ordination of policies and planning issues with a spatial dimension to be
integrated and aligned with strategic investment priorities.

7.

With reference to Part 1A, 3A.4, BW agrees that certain forms of development require to be
designated as national developments in order to ensure the necessary infrastructure for
Scotland’s sustainable development is protected and put in place where required.
Scotland’s canal network can be regarded as such a development. Reconnection and
expansion of the canal network should be considered as national developments:
i.

Canal restoration and extension projects should be viewed as national developments
not just in relation to the contribution towards drainage, water management and
infrastructure but also in relation to providing corridors of leisure and tourism related
regeneration. The impact across Scotland of the Millennium Link Project to reconnect
the Forth & Clyde and Union Canals has witnessed creation of significant regeneration
and development activity both in a linear fashion and at key nodal locations such as The
Falkirk Wheel. Canal extension projects currently underway such as the Port Dundas
Reconnection Project and future expansions to the inland waterways such as River
Carron and River Leven – (and Loch Lomond link) navigational improvements also
highlight the longer term potential impact and scale of inland waterway regeneration and
contribute to the Scottish Executive’s sustainable development drive. It should be noted
that the Port Dundas Reconnection Project is the first phase of the Glasgow Canal
Regeneration Project covering 1000 acres of regeneration involving ISIS Waterside
Regeneration (BW’s waterside regeneration vehicle) and Glasgow City Council.

ii.

Further expansions of the canal network in pursuit of BW’s statutory duties are being
considered including another potential link from Port Dundas into Sighthill in Glasgow
where once again a longer term regeneration ambition is fundamental to the project.
Whilst expansion and canal restoration takes place locally the implications of such
development are felt at national level particularly when these proposals are viewed
within the overall Scottish context of the inland boating and waterway network as well as
the significant regeneration contribution such projects can make particularly in areas of
need.

ANNEX E: OTHER WRITTEN EVIDENCE
8.

Scottish Ministers are to prepare and publish the framework, keep it under review, consider
from time to time whether it should be revised (paragraph 3A.7). BW note that there is no
timetable laid out for revision. A statutory duty to review at set dates would have two
advantages: it would allow strategic and investment planning matters to be programmed by
public and private bodies alike; and provide certainty in the production of strategic and local
development plans.

9.

Paragraph 3A.8, makes reference to the need for Scottish Ministers to consult bodies and
persons that they consider it appropriate to, in preparing or revising the framework. BW are
concerned that there are no details of which bodies or persons will be consulted and indeed
the Bill in its current format would allow the Scottish Ministers to prepare or revise the
framework without consultation. Parties with an interest in the framework require to be able
to express their views and clarification of a mechanism, be-it by amendment to the Bill or by
Ministerial Order requires to be addressed. Such a mechanism should detail statutory
consultees. As a statutory public body with statutory duties, cutting across city region
boundaries, BW should be assigned statutory consultee status in respect of the framework.

Part 2: Development plans
10. BW strongly supports the requirement for planning authorities to exercise the development
plan function with the objective of sustainable development (paragraphs 3D.1-3).
11. Up to date development plans will enable BW to undertake strategic and investment
planning to effectively and efficiently carryout it’s to statutory duties and regeneration work.
In this regard BW welcome the requirement of strategic development plan authorities to
submit at the very least a development plan within 4 years of the approval of the date of the
current approved plan (section 4.1.ii and section 10.8); and the requirement of local
development plan authorities to submit at the very least a development plan at intervals of
no more than five years (section 16.1).
12. The introduction of strategic development plans (sections 4-14) is welcomed for addressing
cross boundary issues particularly as the Lowland Canals cross seven different local
authority boundaries. The form and content of strategic development plans will require
consideration of the canal network and BW welcomes this. In particular the canals form a
principal physical, economic and environmental element and contribute to the infrastructure
of the strategic plan areas (section 7.4).
13. BW considers that the section 7.4.d requires to be expanded to take account of “water
management and use including navigation.” This will further reinforce BW’s ability to
deliver our statutory duties and allow us to work with planning authorities to maximise the
potential of the canal as a national strategic asset. Furthermore, the wording proposed
would allow not only inland waterways to be included but is broad ranging enough to apply
to coastal and estuary water management and navigation.
14. With respect to local development plans, BW consider for the reasons given in the
paragraph above that the wording in section 17.5.d should be expanded to take account of
“water management and use including navigation.”
15. Reference to “key agencies” is made throughout Part 2 and the need to consult them: on
the main issues report for preparation of the strategic development plan (section 9.4.a); in
preparation of the proposed strategic development plan (section 10.1.d); in the main issues
report for preparation of the local development plan (section 17.4.a); on preparation of the
proposed local development plan (section 18.1.d); and in the preparation of action
programmes (section 21.3.a). BW supports the designation of statutory consultees for
development planning and the requirement for them to engage in the development plan
process as early as possible.
16. Key agencies are however not defined; rather these are to be specified by Scottish
Ministers in ‘regulations‘(section 23D). BW are concerned that key agencies have not been
specified in the Bill. With respect to the organisation’s aims, statutory duties and
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contribution towards regeneration, drainage, transport and heritage issues, BW consider
most strongly that it should be designated as a statutory consultee for relevant layers of the
proposed Development plan system where canals are of relevance to the plan being
produced.
Without statutory consultee status the opportunity for full and proper
consideration of the organisations duties and aims and its role in supporting and engaging
with drainage, transport and heritage issues is likely to be missed at relevant levels of the
Development Plan system.
17. In relation to para 22 – Supplementary Guidance (22.1-8) the proposed Bill does not
include any reference to ensure delivery of supplementary guidance within a specific
timetable or action plan / programme. The Bill makes it clear that such a programme is
expected to be produced both in relation to Strategic Development Plans and Local
Development Plans. There should be a similar requirement associated with Supplementary
Planning Guidance and that this programme should be updated regularly to highlight to key
agencies which areas of work are about to be prepared and by when. The Bill should also
include sufficient wording to ensure that the drafting of SPG includes relevant Key Agencies
and Statutory consultees who will be affected by the SPG.
Part 3: Development MANAGEMENT
18. Town and Country Planning (General Development Procedure) (Amendment) Order 1997
gave BW statutory consultee status in England and Wales in respect of applications that,
“have the potential to affect the safety and integrity of any waterway, reservoir, canal feeder
channel, watercourse, let off or culvert owned or managed by British Waterways.” The
absence of statutory consultee status is of particular concern to BW in Scotland. Even in
minor applications there are often implications for BW and the canals network.
Safeguarding the heritage and environmental and engineering aspects of the canals will be
ensured if BW is afforded Statutory Consultee status in relation to relevant planning
applications e.g. within a certain zone of the canals (e.g. 150m from the centrepoint of the
watercourse).
I trust the above response will be of relevance to the further changes to the Bill and of any
forthcoming secondary legislation introduced in connection with the Bill. If you require any further
information please do not hesitate to contact me at the number listed below.

Christopher Breslin
Strategic Planner
British Waterways Scotland
3 March 2006
WRITTEN EVIDENCE FROM ERICA BROCK
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
suffered from poor planning decisions in the past delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
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3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Erica Brock
8 February 2006
WRITTEN EVIDENCE FROM BILL AND JENNY BROCKIE
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
suffered from poor planning decisions in the past delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Bill and Jenny Brockie
7 February 2006
WRITTEN EVIDENCE FROM JULIE BROWN
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
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suffered from poor planning decisions in the past delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Julie Brown
10 February 2006
WRITTEN EVIDENCE FROM RONALD BROWN
Community rights in planning

I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
suffered from poor planning decisions in the past delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
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I look forward to hearing from you.
Yours sincerely
Ronald Brown
8 February 2006
WRITTEN EVIDENCE FROM FIONA BRUNK
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
suffered from poor planning decisions in the past delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Fiona Brunk
9 February 2006
WRITTEN EVIDENCE FROM BT PLC
I. Introduction
BT Scotland is a significant contributor to the Scottish economy not only in terms of the electronic
infrastructure but also in terms of employment, income generation, investment, sponsorship and
community activities. BT Scotland can draw upon a vast amount of experience in responding to this
consultation, which we hope will help improve the planning process and the long-term growth of the
Scottish economy.
BT welcomes the broad thrust of the Planning etc. (Scotland) Bill, (hereinafter the “Bill”), and
welcomes that a suitable method of engaging communities has been found as an alternative to
third party rights of appeal.
However, certain issues are still cause for concern and are discussed below.
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II. Development Planning - Part 2 of the Bill
1. Post-proposed Plan Stage - Paragraph 59 of the Policy Memorandum and Preparation and
publication of proposed local development plan – Section 2 of the Bill inserting Section 18(3)(a) in
the Town and Country Planning (Scotland) Act 1997 (hereinafter the “principal Act”)
With respect to paragraph 59 of the Policy Memorandum relating to consultation in moving to adopt
a local development plan, BT is concerned that when consultations have been held and the local
authority have made modifications to proposed local development plans in accordance with Section
18(3)(a), there will be no public sign-off for significant changes.
Indeed, there appears to be no requirement to re-consult where one party objects, changes are
made, and another party who was happy with the initial proposal has not responded initially. The
aggrieved party would be significantly disadvantaged without a right to be re-consulted.
2. Supplementary Guidance - Paragraph 73 of the Policy Memorandum
With respect to paragraph 73 of the Policy Memorandum relating to supplementary planning
guidance, BT considers that guidance should be published on the internet as a mandatory part of
the publication process and notes that there is no reference to such publication.
3. Publication of and publication for local development plan – Section 2 of the Bill inserting Section
20A in the principal Act
BT also notes that Section 20A fails to require internet publication and considers this a significant
omission.
In general, there is no requirement for internet publication across a number of areas in this section.
We believe that transparency must extend to everybody that may be affected by the proposals and
that this may include those that are located outside of the direct area. Internet publication, in
addition to other forms of publication, would allow participation and community involvement when it
would not be possible to do so otherwise.
It would be innovative and efficient for local authorities to consult by the internet in addition to the
traditional methods.
III. Development Management - Part 3 of the Bill
1. Initiation and completion of development –Section 5 of the Bill inserting Sections 27A & B in the
principle Act
BT is concerned that sections 27A & B on notification requirements for initiation and completion of
development will:
(a) Create additional costs which must be resourced (please see our comments in section VII of
our submission). In addition, BT is concerned about storage and tracking costs involved in these
notices and believe that there will be little value to be gained from such a substantial additional
cost.
(b) Delay development. Whilst it may be a desire to establish when development starts for
purposes elsewhere in this legislation, BT disagrees with the proposal that once planning
permission is granted, that development cannot start before notification is given.
BT proposes that notification be provided within a reasonable time of starting the development and
that any notices that are considered necessary should be provided as part of the grant of
permission.
(c) Add no value where notice of completion is required. BT can appreciate that there may be value
in a phased development but can see little value in advising that a development is completed.
2. Development already carried out – Section 8(1) of the Bill inserting Section 33A(a) in the
principal Act
In relation to Section 33A(a), BT considers it unreasonable to require a landowner to make an
application to the planning authority for planning permission for a development if the landowner has
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no responsibility for the development or details of the development, for example, where the land is
the subject of a Compulsory Purchase Order or is developed by a utility.
3. Additional grounds for declining to determine application for planning permission - Section 14 of
the Bill amending Section 39 of the principle Act
In relation to Section 14 of the Bill amending Section 39 of the principle Act, we are concerned that
planning authorities’ powers to decline applications are far too subjective. BT would prefer that
safeguards be introduced in the Bill to ensure that there is no potential for abuse of process. It can
occasionally appear to developers that there are unnecessary delays caused by requests for
resubmission based on minor details or that there are unjustified refusals.
4. Duration of planning permission and listed building consent etc. -Section 19(1)(a) of the Bill
amending Section 58(1) of the principal Act
In relation to Section 19(1)(a) of the Bill amending Section 58(1) of the principal Act, we are
concerned that due to the need to notify before a development is started, that there may be room
for confusion about the actual start date for the purposes of the 3-year validity of the planning
permission. We believe that if there is delay in acknowledging that a development is allowed to
start, that there may be inroads into this period.
5. Planning obligations - Section 22(1) of the Bill inserting Section 75C in the principal Act and
Good Neighbour Agreements – Section 23 of the Bill inserting Section 75G in the principal Act
In relation to Section 75C and 75G, BT is very concerned about the continuation of financial and
other responsibilities once ownership of the land has ceased. We consider that it is inequitable that
there should be continued responsibility for an agreement once there is no longer any ability to
influence the way that the land is used or otherwise developed.
Furthermore, we believe that once ownership passes, all of the responsibilities should pass with
the land to the new owner and that this should be recorded in the Land Registry of Scotland. We
believe that any onerous condition will be reflected in the land value and that this is sufficient
penalty for the previous owner.
We are also unclear about the obligation if the new owner fails to perform an act or fails to pay a
fee. We believe that this is such an onerous requirement that the courts would be filled with landowners resisting planning obligation agreements and good neighbour agreements containing
onerous conditions and with disputes between new and previous landowners.
In addition, we believe that this is a bar toward public service development initiative for
responsibility and will create objections to imposition. If there is an indefinite and unquantifiable
liability on a piece of land, it may well be better not to develop that land, rather than be subject to
such long-term risk. In the long-run this may prove a significant determent to the surrounding
community.
IV. Enforcement of Unauthorised development - Part 4 of the Bill
1. Temporary Stop Notices - Section 24(1) of the Bill inserting Section 144A in the principal Act
In reference to temporary stop notices at Section 144A, we believe that any stop notices issued
should clearly state the legislation or regulation that is being breached and in what way that
legislation or regulation is being breached.
Further in respect of the potential delay to works of 28 days, BT would favour a rapid appeals
process where it is possible to show that the notice is in some way in error. A rapid appeals
process would also be appropriate in circumstances where any work is directed to be carried out by
a law enforcement officer, or a member of the armed forces, or a member of the government acting
in such capacity, during any emergency whatsoever. Again, such a rapid process would be
appropriate when a Universal supplier, either a statutory operator or a Code supplier, acting under
the terms of that obligation is dealing with an emergency as defined by their enabling legislation.
Where there is shown to be an error, we request that there should be an immediate withdrawing of
the notice and payment of compensation for any losses incurred especially if Section 144D(2)
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circumstances are met and that there has been a fundamental error in the issuing of the notice
such as the ability to develop through authorisation by legislation that is not quoted at D(2).
VI. Assessment - Part 7 of the Bill
BT proposes that it would help gain public confidence if a yearly report of statistics could be
published, broken down by issues. Additionally, it would be helpful to publish a table highlighting
the best planning authorities and why this is the case.
VII. Financial Provisions - Part 8 of the Bill
With respect to the final provisions, BT proposes that any increase should not be above the
inflation level for the preceding financial year in order to avoid unreasonable increases and
uncontrolled expense created by over ambitious planning authorities.
In addition, in relation to Section 29(b) of the Bill inserting section 252(6) in the principal Act, BT is
concerned that the fee is aligned to the cost of the performance of the function. We believe that this
encourages the principle of full recovery of any cost, no matter how inefficient. We believe that
there should be an encouragement to reduce costs and so to reduce fees. We would welcome
proposals to see efficiency savings in a planning department rather than encouragement for a
spiral of ever-increasing costs and fees.
With respect to paragraph 217 of the Policy Memorandum we are concerned that the lack of
training highlights inefficiencies that the fee payers should not be expected to bear. Whilst we
appreciate that training is being provided we are concerned that the very best, and so most
efficient, people are not processing applications. We would request a reduction in fee accordingly.
BT would prefer to see an incentivised method of reducing costs in this area. One method may be
to make any fees based upon ‘cost – RPI’. We appreciate that there may be a limit to this method
and suggest it be reviewed on a three yearly basis.
VIII. Business Improvement Districts - Part 9 of Bill
1. Policy Objectives - Paragraph 222 of the Policy Memorandum, Additional Contributions and
Action - Section 33(2)(b) of the Bill and Bid Revenue Account - Section 35(2) of the Bill
Paragraph 222 of the Policy Memorandum states that the policy is to ensure that “a fair system for
privately-funded town centre improvement is put into place”. The paragraph also states that the
present system of funding is voluntary.
This appears to suggest that there will be a compulsory requirement to fund town centre
developments. In addition, there appears to be a requirement under sections 33(2)(b) and 35(2) to
make arrangements for collection of monies. BT would like to see these issues clarified in the Bill.
We would not favour any compulsory obligation to fund town centre improvements.
2. Bid Proposals - Section 36(1) of the Bill
It would appear that non-domestic ratepayers have a vote in proposals in section 36(1), but it is
unclear about how many votes a company may have and the qualifications leading to such votes.
BT would like this issue clarified in the Bill.
IX. Amendments to miscellaneous and general provisions - Part 10 of the Bill
BT is concerned that operational buildings in conservation areas may be unduly restricted in their
ability to be adapted to meet future needs if part demolition were included.
BT requests that operators and Statutory Undertakers under a ‘Universal Service’ obligation should
be allowed to adapt and demolish their property within conservation areas, within proscribed limits.
Ian Shanks
Head of Scottish Affairs
Directors Office - BT Scotland
28 February 2006
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WRITTEN EVIDENCE FROM JAMES BUCHAN
Thank you for your letter of 22nd December 05 regarding modernising the Planning system
(Scotland) Bill.
General comments of the objectives of the Bill
As I said on the floor of the chamber when I read the Bill “It could not be described as ‘radical
change’, it was like arriving from another planet”. It was encouraging to see a desire, on the part of
the Committee, for a more open type of Government, more consultation with those whose lives will
be affected by developments. Those are the people, to my mind, who can say if the amenity of an
area has changed, not professional planners who don’t live in the area. The Bill, to my mind,
showed a marked contrast to the treatment we received from Aberdeenshire Council Planning
Department when we objected to a huge hangar-like monstrosity built opposite out home as a deep
freeze store for a fish-processing plant. It was constructed 4.5 metres over planning consent in
height and the Planners immediately declared it a ‘breach’ of consent. What transpired after that is
even more pitiful and makes me more anxious to see the system altered, but judging by
experience, I feel, the arrogance of professional planners will be a problem.
Enforcement
The young ladies in charge of planning locally at this stage asked the developer to submit plans for
the building as constructed, with a promise, that if they did, they would pass it. I had previously
asked for a meeting with Mr George Chree who I understood was in charge of planning for the
Aberdeenshire area he in turn saw no need for a meeting and decided not to see me, maybe
somebody’s told him that the service provider and the service user, had an equal right to be heard.
At this stage it was decided to put the matter to the Council with three options
1) a stop order
2) an enforcement order
3) take no action.
Councillors were advised by legal services department to vote for no.3 in order to kept the Council
out of court because the developer had threatened to raise an action in court if they voted for
options 1 or 2. It transpired at this stage that the developer already had a stamped? drawing of
the building constructed
It appears that the developers agent had gone to the planners seeking a non-material change to
the drawing (unrelated to the height) leaving his copy with the non-material change he claims he
said to the planners “But check the height elevations as well”. Both these young ladies declared he
never mentioned these words. In later correspondence the area general manager of services
stated “as the developers agent was a regular customer of the planning department the planners
saw no need to scrutinise the drawing”. This appeared to me as if what was on the drawing (i.e.
the height dimensions) was less important than the fellow who brought the drawings in. In a later
conversation with the area general manager of services it was clearly his opinion that the
developers agent had in his words “pulled the wool over the planners eyes”.
Together with six other neighbours we felt it was amazing that a building of such height, so close to
where people live, could have been contemplated with no prior consultation. It appears that with
the Council ‘enforcement’ is only an option if the complainer can’t afford the luxury of taking the
Council to court.
If you feel it would help I can send copies of correspondence with planners, Public Services
Ombudsman etc. I do wish you and the Committee well in all your efforts to improve what I see as
a pretty sad situation.
James Buchan
March 2006
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WRITTEN EVIDENCE FROM STEVE BURGESS
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
suffered from poor planning decisions in the past delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Steve Burgess
7 February 2006
WRITTEN EVIDENCE FROM ALISON F CAIRNIE
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
suffered from poor planning decisions in the past delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
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I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Alison F Cairnie
28 February 2006
WRITTEN EVIDENCE FROM ALI CAMPBELL
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
suffered from poor planning decisions in the past delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Ali Campbell
17 February 2006
WRITTEN EVIDENCE FROM JOAN CARTER
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
suffered from poor planning decisions in the past delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
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In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Joan Carter
13 February 2006
WRITTEN EVIDENCE FROM T CARTER
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
suffered from poor planning decisions in the past - delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
I would also point out that, if due regard is not given to the wishes of their constituents then the
electorate may consider a SMP to have an undeclared self interest.
Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
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Yours sincerely
T Carter
14 February 2006
WRITTEN EVIDENCE FROM VICKI CHAD
Planning concerns
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
suffered from poor planning decisions in the past - delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
I think the current system is bad for communities. However, what is currently on offer from the
Executive offers little to address the current imbalance. Green spaces are being lost all the time
and communities are crushed by companies. The public should have the same rights as
companies to appeal. If not, companies should this right taken away from them.
Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Vikki Chad
7 Feb 2006
WRITTEN EVIDENCE FROM THE CHARTERED INSTITUTE OF WASTE MANAGEMENT
The Chartered Institution of Wastes Management (CIWM) is the professional body which
represents over 6,000 waste management professionals, predominantly in the UK but also
overseas. The CIWM sets the professional standards for individuals working in the waste
management industry and has various grades of membership determined by education,
qualification and experience. Through its commercial subsidiary, IWM Business Services Limited,
the Institution provides conference, exhibition, training and technical publication services to the
waste management industry.
The Institution welcomes the opportunity to respond to the call for evidence on the Planning etc
(Scotland) Bill. The modernisation of the planning system is generally welcomed. Waste
management is of national importance and is rightly contained in the bill as a key issue and driver
of change. CIWM response includes a number of comments, further questions and suggestions
specifically tailored to the National Planning Framework as follows.
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General Comments on the objectives of the Bill:
The Waste Framework Directive as implemented by the Waste Management Licensing Regulations
1994 requires the planning system to provide policies and sites for waste disposal. All planning
authorities have to comply with the Waste Framework Directive.
Planning authorities will be required to take critical decisions in the very near future to tackle site
identification and planning approval for large scale waste treatment systems and associated needs
for waste management infrastructure. Waste management in the UK has historically been low cost
and low technology with a heavy reliance on landfill. With key drivers such as the landfill tax in
place, and a number of legislative targets to adhere to, low cost waste management is no longer a
long term option for the treatment and disposal of wastes for Scotland and the rest of the UK.
The Scottish Planning Policy (SPP 10) is eagerly awaited as this will replace existing planning
policy NPPG 10 Planning and Waste Management, and update elements of PAN 63 Waste
Management Planning. It is hoped that the SPP will define guidance to planning authorities on
their role in progressing the National Waste Plan’s objectives.
The National Planning Framework:
The concept of the framework is to deliver and guide the spatial development over the next 25
years in Scotland and is welcomed by the CIWM. There are a number of key drivers influencing
the deliverability of the NPF, in terms of wastes management and the various “targets” to which our
members are striving to achieve directly and indirectly.
As stated in the NPF, Scotland's waste recycling record is very poor by Western European
standards. Currently some 75% of municipal solid waste in Scotland is landfilled. The amount of
controlled waste (including both municipal and non-municipal waste) being landfilled is falling.
However, with waste growth rates taken into consideration we may running to stand still without
further behavioural changes taking place. Landfill disposal relies heavily on the availability of large
former mineral extraction sites, mainly in the Central Belt and the North-East of Scotland.
The National Planning Framework identifies the additional capacity requirements expected by 2013
for municipal waste; new materials reclamation facilities, energy from waste plants, composting
plants and a continuing requirement for landfill operations. Local authority bids to the Strategic
Waste Fund are at Strategic Outline Case status at present and once approved will not only have
an effect on the deliverability of the Area Waste Plans but also the required infrastructure to
support the long term aspirations of increased recycling and waste minimisation along with overall
waste reduction. Planning authorities have yet to approve these identified sites. The targets set by
the National Waste Plan necessitate substantial investment in new recycling, composting and
energy from waste facilities, and a greater recognition of the potential to turn waste into an
economic resource.
Well engineered and monitored landfill sites will continue to be one way of treating and disposing of
waste and of recovering land, though some older landfills will cease to meet current operational
standards in the near future with the identification of new landfills also required to be addressed.
These decisions will require to be approved by the planning authorities taking into consideration
many of the broad principles forming the AWP’s such as proximity principle, and their relationship
to the transport network and remaining operational landfill sites.
Modern treatment and transfer centres are contained facilities which can be accommodated on
industrial estates and or brownfield sites. Ideally such operations should be located close to the
population mass and served, where possible by rail links. Local & Planning authorities will have to
ensure that facilities are sited in appropriate locations, identifying the most sustainable transport
options.
The footprint, layout, appearance, design and operational features of a waste
management installation vary according to the technology.
The increase in recycling, waste minimisation, waste reduction and adherence to the waste
hierarchy will, in time, it is hoped lead Scotland to a more sustainable future. In order that the
efforts already achieved in changing waste habits are continued and improved the NPF has to
allow and support the development of the required infrastructure to meet the obligatory targets.
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Local Authorities have a number of key decisions to take to meet the aspirations of sustainable
development in the long term. With such a large volume of waste currently being landfilled, and
alternative treatment systems only at SOC status it will be a number of years before operational
facilities are up and running meeting the targets for MSW processing. There are a number of small
scale operations in progress or, under construction. However, critical decisions have to made in
the very near future to allow Scotland to move away from it’s historical past of vast landfilling of
MSW and other wastes. Classification of wastes for end uses will be critical to the increased
processing of wastes and the ultimate aim of a market for that recyclate.
The National Waste Plan indicates thermal treatment and energy from waste could handle a
sizeable percentage of municipal waste. This has to be considered as a long term option for
treating waste that cannot be recycled while recovering its energy, which can be used in district
heating, such as in the Shetlands, or in industrial processes or to generate electricity. If thermal
treatment plants meet the objectives of sustainable development they will require to be located
close to associated infrastructure or to energy grids that they may in future serve. By being located
close to sources of waste they also reduce the need for transportation. However, in terms of
planning approval, communities located near proposed facilities will require to be assured of the
safety and environmental impacts that such operations will inevitably be raising questions about.
This concludes CIWM’s response if you wish to discuss anything further contact Andrew Dickson.
Andrew Dickson
Regional Development Officer
the Chartered Institute of Waste Management
9 March 2006
WRITTEN EVIDENCE FROM CITY OF EDINBURGH COUNCIL
Introduction
The City of Edinburgh Council welcomes the opportunity to provide written evidence to the Scottish
Parliament Communities Committee on the Planning etc. (Scotland) Bill.
General principles
The Council supports the general principles underpinning the Bill that:
x the Planning system requires to be fit for purpose
x the system needs to be more efficient
x it must to be easier for people to get involved with planning
x Planning has a significant role to play in delivering sustainable development.
However, the Council is concerned to ensure that the Bill’s provisions sustain and strengthen the
ability of planning authorities to implement the modernisation objectives. The Council reserves its
position on matters where the detail in secondary legislation will be a determining factor in
acceptability.
Summary of key issues
Within this general support, the Council would wish to raise issue with the Bill’s proposals in
relation to five general themes, and the detail of these themes. The details are cross-referenced to
the sections of the Bill.


Fit for purpose: delivery of development in the new Planning system could be improved
by a stronger focus on a joined-up approach to investment in infrastructure, and a more
consistent approach to different scales of development.



Democracy: the Council is concerned that the introduction and use of some Ministerial
powers of intervention represents an erosion of local democracy. The inability of planning
authorities to depart from the Reporter's recommendations is also a matter of concern and
should be the case in exceptional circumstances only.
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Efficiencies: the Bill proposes changes to allow Planning processes to operate as
efficiently as possible, and the Council believes further efficiency could be achieved by
specifying responsibilities, criteria or time periods for particular tasks.



Inclusion: the Council is concerned about the effective use of Council and community
resources to ensure the meaningful inclusion of all relevant stakeholder groups within
Planning processes.



Sustainability: the use of additional assessment tools such as SEA, must apply at all
levels within the planning process to ensure decisions on both policy and proposals
achieve sustainability objectives.

Part 1: National Planning Framework
The Council agrees that the National Planning Framework should have a statutory basis and
welcomes its inclusion in the Bill. However the Council feels that the Bill could achieve more joined
up government through alignment of infrastructure programmes as identified in the White Paper.
Full public consultation on the NPF should also be ensured.
Section 3A - National Planning Framework
There should be a duty on Scottish Ministers to ensure that the provisions of the (statutory) NPF
are reflected in any (non-statutory) National Transport Strategy.
There should be a duty on key agencies to ensure that their strategies and investment plans are
consistent with the NPF.
The NPF (like development plans) should contribute to sustainable development.
Section 3B - Proposals for National Planning Framework: Parliamentary consideration
The case for national developments will be established in the NPF. According to the White Paper,
development plans will only be concerned with the impact, location and design of national
developments. For this reason there must be adequate opportunity for public scrutiny of need prior
to approval of the NPF. It is suggested that in the interests of inclusion there should be public
examination of the NPF prior to Parliamentary consideration. (see above)
Part 2: Development Plans
The Council welcomes the provisions in the Bill aimed at speeding up the plan preparation process
and improving transparency of the process whilst maintaining public involvement. The Council also
welcomes the duty on key agencies to engage with plan preparation. However the Council feels the
Bill could go further in achieving greater efficiencies in plan preparation and more joined up
government through better alignment with key agencies' infrastructure programmes. It also has
some concerns regarding the balance to be struck between the relative responsibilities of central
and local government.
Section 4 (3) - Strategic development planning authorities
The Council has serious concerns about the powers introduced under this section. It is
unreasonable and unnecessary for Ministers to intervene in decisions on the deployment of Council
staff resources as a matter of course. It would be preferable for the Bill to contain default powers
for Ministers where Councils can be subject to direction by Scottish Ministers if they have failed to
act as in Section 22 of the Town & Country Planning(Scotland) Act 1997.
Section 6 - Re-determination of boundary of strategic development plan area
The Council welcomes the opportunity to request review of strategic development plan areas if
circumstances change.


546

ANNEX E: OTHER WRITTEN EVIDENCE
Section 12(1) - Examination of proposed strategic development plan Section 12A (3) - Further
provision as regards examination under section 12(2)
Section 19 (3) - Examination of proposed local development plan
Section 19A (3) - Further provisions as regards examination under section 19(4)
In the interests of efficiency in these cases the Council would suggest that a programme for
completion of the examination report is agreed with the Reporter and a 4 week target set for the
Minister to respond.
Section 13 (4)(a) - Proposed strategic development plan: approval or rejection
In the interests of transparency, if Ministers choose to depart from a reporter’s recommendation
they should be required to publish the reasons.
Section 19 (10)(a)(i) - Examination of proposed local development plans
The role of the Scottish Executive Inquiry Reporter is a substantive issue in the alignment of
Planning decision-making to local democratically-derived priorities. The Council accepts that it is
right to seek a wide public examination of its local development plan under independent guidance.
The Reporter should be able to make recommendations to the Council on any matters contained in
the plan. However, the Bill should only permit a Reporter to depart from an elected council’s
position on local matters in exceptional circumstances. These should be limited to:
x
Protecting the national interest (as defined in the National Planning Framework and
x
Scottish Planning Policies)
x
Protecting City-region interests (as defined in Strategic Development Plans).
x
The Council owns the land in question
x
The Council’s decision making is flawed in that it fails to act reasonably
These criteria would define the term “unsatisfactory” in Section 20 (5) of the Bill.
Section 22 (6-8) - Supplementary guidance
The Council considers that the referral to Ministers of Supplementary Guidance, which can be site
specific, and the power to modify it is unreasonable and unnecessary. It would be inefficient, time
consuming and undermine local democracy.
Part 3: Development Management
The Council welcomes much of the Bill’s proposals for Development Management. It supports the
measures which make better use of the pre-application process and which are more inclusive in
terms of community involvement. In some instances, more detailed consideration is required to
allow straightforward, clear procedures to be put in place.
The Council has concerns about significant implications for staffing and revenue resources and will
pursue these in more detailed discussions.
Section 10 – Pre-application consultation
The Council supports the inclusion of a pre-application stage both formally in respect of the
proposed prescribed categories of development, and more generally for other appropriate types of
development. The Council can demonstrate by the example of its Development Control Charter
which sets out an approach to pre-application advice.
The pre-application stage proves particularly beneficial for larger, more complex developments and
has been extensively employed to good effect in our handling of proposals for development of the
city’s Waterfront area.
However it should be recognised that obtaining timeous input from prospective consultees is a
recurring problem. The Bill needs to address this, especially if it incorporates time limits.
The Bill could also support early determination, without negotiation, of applications which do not
pay due regard to pre-application advice.
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Section 13 – Pre-determination hearings
This Council has in place a Hearings procedure which has been refined following review with
applicants and the community. The Council supports greater use of hearings provided that the
categories of development to which they would apply are clearly defined. These categories should
be tailored to meet local circumstances.
Section 16 – Local developments : schemes of delegation
The Council supports, in principle, the arrangements proposed for delegated decision-making and
review in respect of local developments, subject to clear and straightforward procedures which are
compliant with human rights obligations.
The Council anticipates that the more accessible route of a local review is likely to increase the
number of appeals relative to the current procedure operated by SEIRU.
It is considered important that elected members comprising the review body have full
understanding of the fundamental importance of the development plan and other material planning
considerations. Consequently, it would seem appropriate to have the Council’s planning committee,
or part thereof, as the review body.
Section 18 – Appeals etc
The Council supports the arrangements for appeals, in particular with regard to which matters are
to be considered and to the process of early determination of appeals where an appeal clearly
does not merit more extensive consideration. With regard to the latter point, there needs to be
clear and concise criteria and the Council would suggest that cases are included where insufficient
information is provided, for example on traffic or retail impact assessment or contextual information.
The Council notes the recent consequences of the reduction of the appeal period in England and is
concerned that when combined with the above changes to introduce local Hearings, the volume of
appeals and local reviews could become unmanageable.
Section 22 - Planning obligations
The Council is concerned about inconsistencies between the Bill's proposals and separate
proposals for planning gain supplement. The Council has submitted to the Office of the Deputy
Prime Minister detailed evidence on this issue which opposes the introduction of Planning Gain
Supplement.
Part 5: Trees
Section 26 (3) - Tree preservation orders
Section 161(1) reference to section 249 - Section 249 of the Act is omitted by the Planning and
Compulsory Purchase Act 2004.
Section 26 (4)
The Council suggests that the proposed section provides no new powers to the planning authority.
The Council suggests in addition that a similar effect could be achieved by providing for planning
authorities to use a simplified order which does not require a land search and legal description of
the land and ownership to be included, and in addition could also be served on any buildings or
persons on site.
Part 7: Assessment
Section 28 - Assessment of planning authority's performance or decision-making
It is accepted that an Audit process is required to assess a planning authority’s performance of its
functions and that the existence of an Audit provides a motivation for self-assessment and a drive
for continuous improvement. The assessment of planning authorities’ performance or decision
making should be set within the context of the Local Government in Scotland Act 2003 and its
principles of Best Value. This would allow Scottish Ministers to adopt a management by exception
approach.
Additionally, in the context of transparency and accountability sought by the Planning reforms, an
assessment process should be applied to all Planning decision-making organisations in the


548

ANNEX E: OTHER WRITTEN EVIDENCE
proposed hierarchy. This would include decisions of Scottish Ministers and those delegated to
Reporters.
City of Edinburgh Council
March 2006
Appendix 1: Issues for clarification
Part 1: National Planning Framework
Section 3A(8) - National Planning Framework
Definitions of 'such persons or bodies as they (Scottish Ministers) consider appropriate in preparing
or revising the framework' should include specific references to key infrastructure providers.
Section 3A (4) (b) - National Planning Framework
The meaning and types of development to be included in 'national developments' should be
clarified.
Part 2 - Development Plans
Section 7 (1)(a) - Form and content of strategic development plan
The cross reference to subsection 4 confuses broad matters of vision with matters of detail
(previously the province of the Report of Survey). This needs clarification.
Section 9 - Main issues report for preparation of strategic development plan
The term 'main issues report' is misleading. What is described is a development options report.
Section 10 (3)(b)(ii) and (iii) - Preparation and publication of proposed strategic development plan
This is the first mention of the consultation statement and action programme and needs crossreferencing.
Section 15 (2) - Form and content of local development plans
see 7(1) (a) above
Section 17- Main issues report for preparation of local development plan
see Section 9 above
Part 3 - Development Management
Section 26A (1) (a) - Hierarchy of developments
The meaning and types of development to be included in each category should be clarified.
Appendix 2: Issues for secondary legislation specification
Local developments and review panel
Neighbour notification of planning applications
Neighbour notification of development plan proposals
Extension of permitted development rights
Planning application fees and any increase to cover costs
Mobile advertising signs which should be the subject of planning control
Appropriate zones which should be established prohibiting the placing of mobile advertising signs
Standard application forms and data protection
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Standard application forms and inclusion of questions on trees
WRITTEN EVIDENCE FROM COCKBURN ASSOCATION

Dear Sir
PLANNING BILL: EVIDENCE TO THE COMMUNITIES COMMITTEE
The Cockburn Association was founded in 1875 and has a longstanding interest in planning and
transport matters. The Association is supported and funded by around 1500 individual members,
70 community groups (area associations and community councils) and 53 businesses. Many of the
community council’s have commented on much of the detail of the plans and we hope their views
will be listened to.
The Association has taken part in the Scottish Executive’s consultation exercise and commented
on the White Paper, as well as having arranged our own events for our members and carefully
researched and discussed the issues in the White Paper and Planning Bill. We offer the following
comments:
It is our belief that good governance and strong democracies are based on principles of
power-sharing and equality. There is a clear imbalance in the exisiting planning system which
denies communities (in their various definitions) the right to appeal inappropriate development
decisions, while developers have such rights.
While the Association supports the Scottish Executive’s ambitions for a less adversarial planning
system we believe this will be best achieved by creating a balance of power between the
development industries and the communities they seek to change. Equal rights in the planning
system will force first parties (developers) to communicate with third parties (communities) and
allow for a culture change towards building a community of consensus around development issues.
Therefore we strongly propose that a limited Third Party Right of Appeal (TPRA) be introduced.
We agree that the emphasis in the planning system should shift from inquiries and legal
proceedings to discussions and consensus building at an earlier stage. This cannot solely be
achieved by a change in legislation but also requires a shift in culture on behalf of all parties:
developers, architects, statutory bodies, planning departments, environmental groups, residents
associations and community groups such as the Cockburn Association.
In achieving such a culture change we support the Executive’s ambition to introduce mandatory
consultative procedures prior to planning applications and guidelines will be needed. However
consultation cannot just be a case of developers ticking a consultation ’yes box’ on the planning
application form. Developers must explain in their application how they have consulted with local
communities. If there are opposing points of view between a developer and a local community, the
developer will need to show how they have tried to resolve the matter. TPRA and increased public
consultation should not be viewed as opposing concepts, rather as logical parts of the overall
improvement of a fair planning system.
In cases where developers have been granted planning permission but have failed to consult and
resolve contentious issues to the reasonable satisfaction of all parties, communities should be
given the right to appeal planning decisions. A developer that has gone through a genuine
consultative process, recorded it, resolved major contentious issues and presented it to the
planning department should be exempt from the TPRA process. In this manner poor developments
(by private developers or local authorities) can be weeded out and proposals put to the test at
inquiry and the community ’nimby’ factor (the concern of the development industry) greatly
reduced. The principle of equality must be viewed as essential in modernising the planning
system. The planning process should be designed to engage people to find the best solutions for
development, where new build is appropriate.
TPRA would also be limited to cases where applications are a departure from the Development
Plan; subject to an EIA; recommended for refusal by a planning officer; or where the local authority
has an interest.
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Outcome: This system would allow for a new public consultation process which would improve the
dialogue and enhance the planning process. It would also allow for TPRA to be enforced as a last
resort should it be judged that the developer has failed to consult and resolve major issues with
local communities. In cases where local authorities act as developers the decision to allow TPRA
would need to be determined by a reporter.
While the Cockburn Association supports the Scottish Executive’s ambition to create a less
adversarial planning system we fail to see how this will be achieved on two counts: 1) By failing to
address the above mentioned lack of equality in the planning system; and, 2) By shortening the
developer appeal time from six to three months (the number of developer appeals is expected to
increase by 25% according to the Bill’s Policy Memorandum).
The Cockburn Association would welcome further discussions on the introduction of TPRA and
would be pleased to present further evidence to the Committee if requested.
Yours sincerely
David J. McDonald
Director
Cockburn Association
24 February 2006
WRITTEN EVIDENCE FROM COLINTON AMENITY ASSOCIATION, CURRIE COMMUNITY
COUNCIL AND BALERNO COMMUNITY COUNCIL
FIRST PART
General
1. Overall, the Bill includes useful items from the White Paper, but does not cover all the issues
raised in that document. It would be useful to list the missing items to see whether more should be
placed on the face of the bill e.g. full definition of sustainable development ex Brundtland
Commission; mandatory examination of development plans, non confrontational conduct of
enquiries, TPRA etc.
2. Throughout the Bill there are a large number of references to issues that will be covered by the
Scottish Executive in Guidance, Regulations or Development Orders. As most of this is likely to
cover procedural matters of importance to communities, it is vital that there is effective public
consultation on these matters. We are aware that some of these are being prepared but not being
available to read these in parallel with the Bill makes it difficult to appraise their possible impact. It
would be helpful to have a single list showing what issues are to be covered by which method and
the degree of consultation proposed. References to ‘such persons as may be prescribed’ do not
necessarily indicate that locally representative groups or individuals would be included.
3. Throughout The Bill contains many references to ‘have regard to’ or ‘take account of’ without any
apparent apportionment of weight, yet these are important phrases. We believe an hierarchy
should be developed, e.g.
Scottish Parliament
Key Agencies
Representations
Other issues

– ‘act in accordance with’;
- ‘act in accordance with’ or at least ‘take account of’;
- ‘take account of’;
- ‘have regard to’.

4. Throughout the Bill there are many references to control and monitoring of various issues by the
Scottish Executive. Is there too much control?
5. We have a concern that difficult legislation is set to be replaced by
complicated and which may prove to be even more difficult to administrate.
there will be an increase in the number of buildings erected without the
consent. When what is needed is a simplification of the existing system, it

something yet more
The possibility is that
appropriate planning
would be sensible to
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return to first principles and devise something new which will not need radical overhaul within the
next twenty years. It is almost certain that if the nettle is not grasped now, it will have to be within
the next couple of decades.
SECOND PART
PART 1 - NATIONAL PLANNING FRAMEWORK
We assume that the “principal Act” is The Town and Country Planning (Scotland) Act 1997.
Part 1A, though this is not made clear till Section 55.
Section 3A – We note there will be a spatial plan for Scotland known as the National Planning
Framework.
Reference in subsection 3A(8) to ‘such persons or bodies as they consider appropriate’ should be
defined. For example, we presume that there would be a need to consult with local authorities but
not necessarily with bodies at a lower level.
Section 3B - Proposals for National Planning Framework: Parliamentary consideration, subsection
(3), states that ‘In preparing or revising the framework, the Scottish Ministers are to have regard to
any resolution or report of, or of any committee of, the Scottish Parliament made, during the period
for Parliamentary consideration, as regards the proposed framework (or as the case may be the
framework as proposed to be revised)’.
We consider that the phrase ‘to have regard to’ is too weak in relation to the Scottish Parliament
scrutiny. To ‘act in accordance with’ would be more appropriate, especially as the Parliament is the
only scrutineer of the future for Scotland.
It would appear that the Scottish Executive seeks to be the decision maker for national
developments as well as the formulator, particularly for the National Planning Framework. This is
tantamount to being judge and jury! Debate in Parliament will not overcome this either, as the
Executive is drawn from the political party(s) in power. This is not acceptable in a democracy and
there must be a mechanism for independent scrutiny of National Planning Framework proposals for
their feasibility and acceptability, before decisions are made. The White Paper suggested an
unsatisfactory appeal mechanism via the Courts, but this does not appear on the Bill.
PART 2 – DEVELOPMENT PLANS amends the Act by introducing new Development Plans. This
covers sustainable development. A Strategic development planning authority will produce a
Strategic development plan. Strategic development plans will include a Vision Statement, a Spatial
Strategy, an impact Analysis on adjacent Strategic development areas, etc.. The Vision Statement
would cover aspects currently incorporated within Structure Plans. To enable the Strategic
Development Planning Authority to prepare a Strategic development plan, it needs to compile a
Main issues report. This must be intelligible for those who might wish to comment.
Section 3D - Sustainable development. It is important to include the full Brundtland report (1983)
definition of sustainable development on the face of the Bill, e.g., ‘development that meets the
needs of the present without compromising the ability of future generations to meet their own
needs’.
This is amplified by:
‘At a minimum, sustainable development must not endanger the natural systems that support life
on earth: the atmosphere, the waters, the soils and the living beings’.
It is important that the original definitions are followed to avoid confusion in the interpretation of
what sustainable development means. It is also important that the Executive issues guidance on
the application of sustainable development and that there is proper public consultation. It may be
worth drawing the Communities Committee’s attention to the excellent guidance being produced by
the Cairngorm National Park Authority on this subject (extract at Appendix 2).
Section 9(4)(c) – we would wish to see a specific reference to ‘Community Councils or locally
representative groups’ to ensure that there is local consultation. Perhaps the definition of a
community body at Section 75D (2), (3), (4) would be acceptable – refer to pages 52/53 of the Bill.
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We should also wish to see a reference to the Strategic development planning authority advertising
that it was embarking on the exercise so that parties who might have an interest but are not key
agencies, etc., may have an opportunity to express a view.
Section 10 - Preparation and publication of proposed strategic development plan subsection (1)(d)
refers to consultation by the strategic development planning authority with the key agencies and
prescribed persons. We consider that ‘Community Councils or locally representative groups’ should
be included in this paragraph (and be specifically referred to in 10(1)(b) since they will need to
receive documents in order that they can respond to a consultation exercise). The same applies to
subsections 13(4)(b)(ii), 18(1)(b) and 21(3)(b).
Section 10 subsection (2) states that ‘Publication under subsection (1)(a) is to include specification
of a date (being a date not less than 6 weeks after the date of publication) by which any
representations with respect to the proposed strategic development plan must be made to the
authority.’ We consider that 6 weeks may be too short (is the present time scale not 8 to 12
weeks?), especially if there is to be consultation and collation of community views.
A key aspect of this section should be the preparation in parallel with the strategic development
plan of the Strategic Environmental Assessment. We think this point should be included on the
face of the Bill.
Section 10 subsection (8). We note that Strategic Development Plans need to be prepared for
discussion within 4 years of the approval date of the current Plan. This may be desirable but does a
suitably trained labour force exist to allow this to be carried out?
Section 11 - Alternative proposals. We consider that these are helpful.
Section 12 – Examination of proposed strategic development plan. This section is so full of cross
references that it is difficult to follow. Can this section not be simplified?
Section 12 - Subsection (1) states “On receiving a proposed strategic development plan by virtue
of paragraph (b) of section 10(3), the Scottish Ministers are, if—
(a) representations timeously made were not taken account of (or not fully taken account of) in
modifications under paragraph (a) of that section and have not been withdrawn,
(b) by virtue of section 11(1) the proposed plan includes alternative proposals, or
(c) they consider it appropriate that such a direction be made,
to direct that a person appointed by them examine under this subsection the proposed plan.
We observe that subsection (1) indicates that an examination may not be held, whereas the White
Paper made great play that this would be mandatory to allow all people minded to comment to do
so. This is a serious reneging of a ‘promise’ that erodes a community’s right to make
representations to a key document. We should press for the mandatory examination of all plans by
an independent reporter from SEIRU to be included on the face of the Bill. Arguably, this was the
fairest proposal in the whole of the White Paper!
Section 12 - Subsection (3) states ‘The Scottish Ministers may make regulations as to—
(b) procedures to be followed at such an examination, and…’
We consider that these regulations should be subject to proper consultation. Again the White Paper
emphasised the need for examinations to be non confrontational and we consider this point is
important enough to be on the face of the Bill.
Section 12 – Subsection (6) states ‘No such examination as is mentioned in subsection (1) is to be
commenced —
(a) within 4 weeks after the direction is made, and…’
We consider that 4 weeks is too short – should it not be 8 or 12?
Section 12A - Further provision as regards examination under section 12(2)
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Subsection (1) states ‘If, having conducted an examination under subsection (2) of section 12, the
appointed person is not satisfied with the actings mentioned in that subsection he is to—
(a) prepare a report setting out his reasons for not being satisfied and recommending that the
strategic development planning authority take such further steps with regard to consultation as are
specified in the report,…’
and
subsection (5) states ‘Where such a direction is given—
(b) after the further steps specified in the direction have been taken the authority—
(ii) are to submit it (whether or not modified) to the Scottish Ministers together with a note of any
representations so made and of whether those representations are taken account of in the plan
(and if so to what extent) and a report as to the extent to which the authority’s actings with regard
to consultation have conformed with (or have gone beyond the requirements of) the specification of
further steps.’
We consider that the above subsections are useful.
Section 14 – Publication of and publicity for strategic development plan. There does not appear to
be an opportunity for the public to comment on the process at any stage. This appears to be in
conflict with natural justice.
Section 15 - Form and content of local development plans
We note that this section refers to Local Development Plans, which must include a Spatial
Strategy, etc.. If a Local Development Plan is not included in a Strategic Development Plan area,
then it will also require a Vision Statement.
Subsection (4) states ‘A local development plan is, for the purpose of explaining or illustrating the
proposals in the plan, to contain or be accompanied by—
(a) such maps, diagrams, illustrations and descriptive matter as may be prescribed, and
(b) such other diagrams, illustrations and descriptive matter (if any) as the planning authority think
appropriate.’
We consider that for the avoidance of doubt, this subsection should also include the following
statement from subsection (3) of Section 7 - Form and content of strategic development plan
‘Diagrams, illustrations and descriptive matter which, by virtue of subsection (2), are contained in or
accompany a strategic development plan are to be treated as forming part of that plan’ (our
underlining).
Section 16 – Preparation and monitoring of local development plans: general
We note that planning authorities are required to prepare development plans every 5 years. As
mentioned in section 10, we consider that while this may be desirable, it is dependent on the
existence of a suitably trained labour force.
Subsection (1) states – ‘A planning authority are—
“(a) as soon as practicable after the coming into force of section 2 of the Planning etc. (Scotland)
Act 2006 (asp 00) and thereafter—
(ii) subject to sub-paragraph (i), at intervals of no more than five years,…’
We consider that for clarity, subsection (1) (a) (ii) should state ‘at intervals of no more than 5 years
from the adoption date of the existing plan’. To meet this time scale, presumably revisions would
have to start at the beginning of year 3. In other words, revising becomes an almost a continuous
process that is likely to be tedious and onerous both for local authorities and respondees.
Subsection (3) states ‘Different local development plans may be prepared for different purposes for
the same part of any district’
and
subsection (5) states that ‘ Two (or more) planning authorities may prepare a joint local
development plan extending to parts of each (or all) of their districts.’
We consider that this is helpful flexibility.
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Section 17 – Main issues report for preparation of local development plan
Subsection (2) states ‘A main issues report compiled under this section is a report in which are set
out—
(a) general proposals by the authority for development in their district and in particular proposals as
regards where the development should be carried out (and where it should not), and
(b) general proposals which constitute a reasonable alternative (or reasonable alternatives) to
those mentioned in paragraph (a).’
We consider that subsection (2) (a) (and where it should not) is particularly helpful. So is (b).
Subsection (4) refers to consultation by the planning authority with the key agencies and prescribed
persons. We consider that ‘Community Councils or locally representative groups’ should be
included in this paragraph. Similarly, reference should be made in subsection (6) to those from
whom the planning authority sought a view under subsection (4).
Section 18 - Preparation and publication of proposed local development plan
Subsection (1)(b) and (1)(d) refers to consultation by the planning authority with the key agencies
and prescribed persons. We consider that ‘Community Councils or locally representative groups’
should be included in these subsections.
We observe that again there is no reference to SEA – unless this is covered by 19(11)
(Environmental assessment)?
Subsection (2) states that ‘Publication under subsection (1)(a) is to include specification of a date
(being a date not less than 6 weeks after the date of publication) by which any representations with
respect to the proposed local development plan must be made to the authority.
We consider that 4 weeks is too short – should it not be 8 or 12?
Section 19 - Examination of proposed local development plan
Subsections 19(1), (2), (3) elicit the same comment as for Section 12 subsection (1) above.
Moreover, in regard to subsection 19(1), the planning authority acts as ‘judge and jury’ in the
request for an examination. What authority is likely to criticise itself for not taking fully into account
representations made to them (subsection 19(2))?
Subsection (7) states that ‘ No such examination as is mentioned in subsection (3) is to be
commenced—
(a) within 4 weeks after the appointment is made, and…’
We consider that 4 weeks is too short – should it not be 8 or 12?
Subsection (10) states that ‘The planning authority are, on receiving a report submitted under
subsection (8)(b)—
(b) to publish the modifications made, together with the proposed plan as modified (or, if no
modifications are made, to publish the proposed plan) in such manner as may be prescribed,…’
We would comment that although the modifications are to be published, it is not clear whether
representations are to be invited on these, as is current practice. We consider that current practice
should be retained.
Section 21 - Action programmes
Subsection (3) states ‘In preparing the action programme the authority in question are to seek the
views of, and have regard to any views expressed by—
(a) the key agencies, and
(b) such persons as may be prescribed.’
We consider that ‘Community Councils or locally representative groups’ should be included in
consultation on the action programme.
We note that subsection (9) requires authorities to update their Action Plans every 2 years.
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Section 22 - Supplementary guidance
Subsection (1) states ‘A strategic development planning authority may adopt and issue guidance in
connection with a strategic development plan and a planning authority may adopt and issue
guidance in connection with a local development plan (such guidance being, in either case,
referred to in this Part as “supplementary guidance”).’
We would observe that while this is welcome, should not the worth of such guidance be extended
to cover local development plans as well?
Section 23D – Meaning of “key agency”
Reference is made to ‘Key Agencies’ without guidance or explanation as to which may be eligible is
unhelpful. What are these agencies? Who decides who these are?
PART 3 - DEVELOPMENT MANAGEMENT
We would firstly comment that it is very difficult to comprehend this section since it refers to
modifications to the existing Act.
Section 4 - Hierarchy of developments for purposes of development management etc.
We consider that this section is helpful and reflects proposals in the White Paper.
Section 5 - Initiation and completion of development
With reference to subsection 27B – Notification of completion of development, we recommend that
there should be a further subsection – (4?) that states that ‘failing the work being completed within
10 years of the granting of planning permission, those parts that remain incomplete will be deemed
as being withdrawn from the original consent and a new application must be made forany
outstanding works. In considering any new application, the planning authority must take account of
the current circumstances and the development plan as then in force.’
The reason for including this subsection is to ensure that with the passage of time and other
developments taking place, or likely to take place that would replace or alter the need for the
original consent, that a local authority would not find itself forced to compensate a developer for
granting permission that had ceased to have relevance. This section would also ensure that
‘planning blight’ was less likely to occur. See also our comments at Section 19 below.
Section 6 - Applications for planning permission and certain consents
We consider that this section is helpful and reflects proposals in the White Paper.
Section 7 - Variation of planning applications
Subsection 32A -Variation of application other than one referred to the Scottish Ministers states at
subsection (2) ‘And if the planning authority consider the variation to be such that there is a
substantial change in the description of the development for which planning permission is sought,
they are not to agree to the variation…’
and at subsection (4) ‘The planning authority may, when an application is varied under this section,
give such notice of the variation as they consider appropriate.’
We would observe that in subsection (2), ‘substantial change’ is likely to obscure small changes of
detail that are important and should be consulted about. Changing ‘substantial’ to ‘significant’
would help to overcome this difficulty.
We would also observe that in subsection (4), ‘appropriate’ should be specified in the regulations
e.g. is it may affect neighbours, community groups, or amenity associations.
Section 8 - Development already carried out
Section 9 - Publicity for applications
We consider that these sections are helpful and reflect proposals in the White Paper.
Section 10 - Pre-application consultation
Subsection 35B – Pre-application consultation: compliance subsection (5) – we understand that the
intention is to strengthen public participation and allow interested parties to comment. We
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recommend that subsection 35B(5)(b)(i) should include the words ‘including Community Councils,
affected parties or locally representative groups’ after ‘regulations’ to clarify the purpose. There are
a number of loose ends because definition of who would be allowed to comment on preapplications is left to Regulations or Development Orders.
Section 13 - Pre-determination hearings
Subsection 38A – Pre-determination hearings – at subsections (1) and (4) we recommend that the
words ‘including Community Councils, affected parties or locally representative groups’ be inserted
after the word ‘person’ in lines 4 and 3 respectively. We would observe that no-one is identified in
the planning authority as making the decision as to allowing parties to appear before that authority,
but this could be an elected person assisted by a paid official. There is the possibility that people
who should be invited to make representation at a hearing may be excluded through the “selection”
process because Subsection (3) states that “Any right of attendance at the hearing … is to be such
as the authority consider appropriate”, raising questions of fairness under the ECHR. The elected
members presumably must make this decision. We therefore recommend that the words ‘as
instructed by elected members’ be inserted after the words ‘planning authority’ in line 3. There may
be a need to make similar adjustments elsewhere.
Section 14 - Additional grounds for declining to determine application for planning permission
In (1)(a)(i) and (b)(i), we consider that ‘similar’ should be defined in the regulations to avoid slight
differences being classified as not similar.
Section 16 - Local developments: schemes of delegation
Subsection 43A - Local developments: schemes of delegation states:
‘(1) A planning authority are—
(a)
(ii) subject to sub-paragraph (i), at such intervals as may be provided for in regulations
under this section, to prepare a scheme (to be known as a “scheme of delegation”) by which any
application for planning permission for a development within the category of local developments or
any application for consent, agreement or approval required by a condition imposed on a grant of
planning permission for a development within that category is to be determined by a person
appointed by them for the purposes of this section instead of by them, and
‘(7) Where a person so appointed—
(a)
refuses an application for planning permission or for consent, agreement or approval,
(b)
grants it subject to conditions, or
(c)
has not determined it within such period as may be prescribed by regulations or a
development order, the applicant may require the planning authority to review the case.’
We note that this Section describes how local developments are to be determined by appointed
persons (e.g. officials) instead of by elected members. Nevertheless the Authority can determine
any delegated applications under Section 43A(5). The Planning Authority (after the implementation
of revisions to the ’97 Act) will prepare a scheme of delegation for local developments and the
developments will be determined by a person appointed by the Authority rather than by the
Authority itself – i.e., it is offloading the interpretation of policy to an individual. This is reinforced
under Subsection (2) where it states that “the determination of any person so appointed is to be
treated as that of the authority”.
Under Subsection (12), “the planning authority may uphold, reverse or vary a determination
reviewed by them by virtue of subsection (7)”. We assume this covers what was described in the
White Paper (p22) as a Local Review Body, but why there is a lack of coverage in the Bill of Local
Review Bodies, or how they are to be constituted? Who are the “locally elected members” the
White Paper referred to – Community Councillors, Ward Councillors, elected members of an
Amenity organisation? There seems to be a possibility that the SEIRU might become involved
which may fall foul of Article 6 of the ECHR as there appears to be no indication of involvement of
local people.
We would further observe when taking Subsection (1)(a)(ii) and (7)(c) together, there could be a
conflict of interest if the person appointed is a member of the planning authority’s staff whose
decisions are later going to be reassessed by that same authority. To be seen to be fair, either the
person appointed should not be a member of staff of the reviewing authority (i.e. a consultant or a
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member of staff of another authority) or the reviewing authority should not be employers of the
member of staff.
Subsection 43A(7) allows the applicant to seek a review of his application should an official be
regarded as having failed in his duty. NO SUCH RIGHT IS AVAILABLE TO OBJECTORS. We
consider that objectors should have the same rights as applicants. There is no indication in this Bill
that objectors would be any better able to object than they are at present.
Section 17 - Call-in of applications by Scottish Ministers
In section 46 of the principal Act (call-in of applications by Scottish Ministers) —
(a) after subsection (1) insert—
“(1A) A direction under subsection (1) may be withdrawn or modified by a
subsequent direction.”, and
(b) in subsection (3), for “this section” substitute “subsection (1)”.
We consider that the withdrawal of call-in of applications by Scottish Ministers needs to be carefully
phrased in the Bill to avoid call–in when matters are not likely to be resolved. At presently
articulated, speed of decision rather than accuracy or justice seems to be advocated.
Section 18 - Appeals etc.
This is a key section, as despite all the representations to the consultation on Rights of Appeal in
Planning and to the White Paper there is no mention of a third party right of appeal. We believe
that we have to make a strong representation that a form of TPRA must be included on the face of
the Bill. We offer the following extract from the Colinton Amenity Association’s submission to the
White Paper for consideration:
‘In our response to the consultation on Rights of Appeal in Planning, we advocated the use of
TPRA Model 4, which gave the greatest scope for the use of TPRA.
Without prejudice to our previous views, but to acknowledge the perceived concerns of the possible
effects of TPRA, we now suggest a more limited form of TPRA to be used as a last resort
mechanism to obtain fairness and equity. For example:
Restricted to accredited community representative bodies, which have previously objected to a
planning application and to which there have been a significant number of objections by other third
parties.
Restricted to sensitive sites, highly valued by the community.
Restricted to cases where a planning authority, deemed to be working in accord with the
development plan, has nevertheless made a decision that appears to be an incompetent
assessment of its policies and the representations made to it.
Restricted to cases where a planning authority has given consent to a controversial development,
but proposes to deal with key mitigation measures in an inadequate manner.
Restricted to cases where a local authority has become too closely involved in the support for a
project, usually for socio/economic reasons and where it is perceived that its planning committee
could have difficulty in reaching an impartial/objective decision.
We do not consider that a limited TPRA scheme along the above lines would add any significant
burdens to a new planning system. It would have the great advantage in allowing the new system
to claim that it is genuinely fair, balanced and inclusive’.
If all arguments fail to include a form of TPRA on the face of the Bill, then consideration should be
given to increasing the powers of the Local Government Ombudsman to review decisions taken by
planning authorities and to recommend changes to these where necessary. However, we stress
that we do not regard this as a satisfactory alternative to TPRA. But it would be a travesty of
justice if TPRA was not included and the present ineffective Ombudsman procedures were allowed
to continue as well!
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Section 19 – Duration of planning permission and listed building consent, etc.
Section 58 of the principal Act refers only to the period up till the point work starts on site. There is
no reference to a stop date when planning permission is deemed to have elapsed. We have
already commented on this at Section 5 subsection 27B above. We recommend that a stop date of
10 years from the granting of planning permission be incorporated in this clause to avoid planning
blight. This situation may not occur often but when it does, it can have a seriously detrimental effect
on amenity as well as creating uncertainty for many years.
Section 20 - Planning permission in principle
Subsection 59 - Planning permission in principle states:
‘(1) “Planning permission in principle” is planning permission (granted in accordance with the
provisions of regulations or a development order)—
(b)
subject to a condition, imposed under section 37(1)(a), that the development in question
will not be begun until certain matters (which may, but need not be, particularised in the
application) have been approved by the planning authority or as the case may be the Scottish
Ministers.’
We would observe that subsection (1)(b) is not clear about the start of a development. Surely
‘planning permission in principle’ must be followed by a detailed planning application in the normal
way in order to obtain consent to start? We also find that Policy Memorandum 170 is unclear on
this matter.
and:
‘(4) Subject to subsection (5), a planning permission in principle lapses on the expiration of 2 years
from the requisite approval being obtained (or, in the case of approval of different matters on
different dates, from the requisite approval for the last such matter being obtained) unless the
development to which the permission relates is begun before that expiration.’
We do not consider that this subsection is sufficiently clear. Surely ‘planning permission in principle’
should lapse as soon as consent for a detailed planning application is given?
Section 22 - Planning obligations
Subsection 75C Planning obligations: continuing liability of former owner etc. states:
‘(1) In so far as a planning obligation comprises an appropriate requirement, an owner of land does
not, by virtue only of ceasing to be such an owner, cease to be bound by that obligation (unless the
relevant instrument provides that he does cease to be so bound).’
We would observe that this seems be a bit harsh on the previous owner.
Section 23 - Good neighbour agreements
Subsection 75D Good neighbour agreements states:
‘(1) A person may, by agreement with a community body, enter into an obligation governing
operations or activities relating to the development or use of land, either permanently or during
such period as may be specified in the agreement.’
We would comment that this seems to be a most useful section e.g. for community use of local
amenity areas. We note that Policy Memorandum 182 refers to agreements between ‘developers’
and community bodies, whereas we would recommend that the interpretation of ‘person’ in the Bill
includes both owners and developers e.g. although owners and developers often work in unison,
they can be separate entities and some owners may also wish to contribute to the well being of a
community by safeguarding a local amenity asset via a Good Neighbour Agreement. While we
note that the agreement would be enforceable by the community body under subsection (9) and
that under subsection (7) there is no obligation on either party to make payment, we consider that
this section needs to make it clear who would fund the community body if enforcement was
necessary.
PART 4 - ENFORCEMENT
Section 24 - Temporary stop notices
Section 25 - Enforcement charters
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We consider that these are vital sections that reflect proposals in the White Paper.
PART 5 - TREES
Section 26 - Tree preservation orders
We consider that useful improvements are included in this section. In view of the inclusion of the
important category of ‘trees, groups of trees or woodlands of a cultural or historical significance’
perhaps the penalties for non-compliance with a tree preservation order in this category should be
increased above the present £20,000.
26 (2) (c) after subsection (7) insert—
“(8) In relation to an application for consent under a tree preservation order the Scottish Ministers
may by regulations make provision as to—
(a) the form and manner in which the application must be made,
(b) particulars of such matters as are to be included in the application,
(c) any documents or other materials which are to accompany the application.”.
We recommend that the regulations must emphasise the importance of avoiding damage to tree
root systems, especially of mature trees, if their long term health is to be safeguarded. Much has
been written on this subject and the Arboricultural Association Information Service possesses an
extensive bibliography. Our experience is that key protection distances to safeguard root systems
are often reduced by a planning authority to accommodate development.
PART 8 – FINANCIAL PROVISIONS
Subsection. 253A – Grants for advice and assistance. It is not clear whether Community Councils
and amenity bodies would be eligible to seek assistance from the Scottish Ministers – it is implied
in para. 164 of the Explanatory Notes. We would welcome confirmation.
THIRD PART
Appendix 1: Items that would further enhance fairness and balance in the revised planning system
We support the principles and most of the measures for their implementation set out on pages 34 –
42 of the White Paper.
However, based on our experience of using the planning system, we consider that the following
additional measures are needed to ensure the delivery of the principles. We ask that these be
included within the regulations, orders and guidance that is to be prepared by the Scottish
Executive.
Twin tracking of planning applications should not be allowed, nor should submitting planning
applications on other people’s property without their consent.
Greater use of development briefs not only for large sites, but also for smaller and complex sites
that are prominent, for example in Conservation Areas; important listed buildings.
The proposals for pre application consultations should include those cases that are likely to be
controversial for local people, such as development on sensitive sites that are highly valued by the
community and sites with complex underlying issues.
Planning applications should not be validated for representations until all relevant information has
been gathered e.g. easily understandable drawings, changes of levels, elevations supplemented
with photomontages that clearly show the relationship to surrounding building and landscape,
explanation of building concepts and landscape proposals from the outset for sensitive sites e.g.
listed buildings, conservation areas, AGLV, Green Belt etc.
Requirement that detailed landscape proposals (including amenity and recreation provision) should
form part of the initial assessment for planning consent (i.e. not be a reserved matter) and be
subject to scrutiny by third parties.
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Community Bodies should have the same opportunities of discussing particular planning cases
directly with planning officials as are currently enjoyed by developers throughout the processing of
their applications.
Representations should be allowed on key mitigation measures, especially when consent is
proposed for a controversial development.
There must be clearer and stronger guidance on the criteria for notifying changes in a development
proposal to people/organisations who have made representations. Such criteria are likely to vary
according to the nature of the application and its location i.e. listed building/conservation area.
Moreover, in a long running development there are often changes of ownership to addresses that
had previously objected; we consider that new owners, especially if these are classified as
neighbours, should be given an opportunity to make representations.
We welcome the principle that people need to know that their views are taken fully into account. In
this respect, planning reports by officials to Local Authority Planning Committees must report third
party representations in more detail and with a clear indication of the strength of opinion expressed.
Reasons for acceptance/rejection of representations should be specific to the points raised by
people and not generalities. The same principles should also apply to the Scottish Executive’s
consultations.
We support greater transparency in decision making. In this respect, the criteria used by planning
officials to weight various planning issues should be clearly set out and the scoring of the different
factors leading to the planning recommendation included in the report to Local Authority Planning
Committees.
We welcome the promotion of good design. We believe that design standards could and should be
raised further if a more rigorous implementation of existing design policies and guidance were to be
applied by planning authorities during development management.
Outwith the context of particular planning cases, arrangements for liaison and information
exchange between planning officials and members of the planning committee and local
communities should be encouraged to enable community concerns and aspirations to be better
understood (by site visits, issues meetings etc).
We are also concerned about the quality of Environmental Impact Assessments provided by
developers in terms of their accuracy, objectivity and impartiality. We believe that EA’s should be
prepared and validated independently of developers, who would still be responsible for costs. We
consider that such an independent process, using appropriate consultants, could be organised by
either the Local Authority or the Scottish Executive.
Moreover, we consider it is important to ensure that the EIA process does not give greater
credence to the values ascribed to socio-economic issues, because these are easier to quantify,
than those related to the environment. There are techniques for the valuation of environmental,
recreational and quality of life issues and it is important that these are calculated and evaluated
along with socio-economic values. Such a comparison could facilitate the objective weighting of
the various and complex issues that could arise from a development.
If the following outcomes could be obtained from a revised form of EIA, more public confidence
could be engendered in the assessment:
Recommendations for or against development for a particular site/areas, based on comprehensive
sustainability criteria and the objective assessments outlined above;
Alternative options to mitigate adverse effects, that could create an acceptable sustainable
development for a particular site/areas.
We strongly support improved opportunities for the meaningful involvement of local people in the
planning process. But the sheer volume of consultations and planning applications is in danger of
swamping community bodies whose remit is to respond on behalf of their communities. They are
staffed mostly by volunteers in retirement, who give their experience and skills freely to support
their communities. It is important not to alienate these people and the important contributions that
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they make by imposing on their goodwill.
There is a need to consider how community
representative bodies can be better supported to cope effectively with the increased workloads of
enhanced participation.
Appendix 2: Extract from Cairngorm National Park Local Plan (October 2005)
‘General Policy 5: Sustainable Development
All proposals for new development within the Cairngorms National Park shall be assessed in
relation to their compliance with the following Sustainable Development principles; a statement of
compliance will be required to accompany each application (this will be developed as part of the
CNPA Sustainable Design Guide):
The impacts made on the natural and cultural heritage of the Park shall be negligible, and mitigated
against.
The proposal will enhance the community and contribute to its long-term economic & social
development.
Adequate infrastructure and service provision should be readily available/implementable for the
proposal’s site, including: water supply, waste-water and sewage treatment, SUDS, electricity
supply, road access, schools and shops, medical and welfare services, public transport, path
networks.
The design is of the highest quality, maximising energy efficiency measures, and using materials
from sustainable sources, as well as local sources. The proposal is positioned on the site to
maximise shelter and solar gain, utilizes other forms of renewable energy, fitting-in with existing
landscape features and habitats. Local labour/skills should also be utilised.
The proposal is designed to fit-in with the existing built environment and landscape (in terms of:
layout, density, scale, form, character, materials and detailing), whether the design follows
traditional local styles, or is more contemporary.
The development site is zoned for the proposed use and/or complies with policy.
The proposal makes use of ‘brown-field’ sites, existing buildings and recycled materials wherever
possible.
The site is not susceptible to flooding, erosion, subsidence or levels of radon gas which cannot be
mitigated against.
The site does not conflict with a safeguard zone which is at risk, hazard or disturbance from:
an industrial site, any form of pollution, electro-magnetism, radioactivity or any other similar
issue.
The proposal will contribute to the needs of all sectors of the community, including those with
disabilities, special needs or who are disadvantaged. The proposal should also enhance
community safety and provide an environment which reduces the risk and possibilities for crime.
The proposal demonstrates waste-minimisation measures and contributes towards recycling.
Where development is for a specific time period or is to replace an existing structure, appropriate
measures and guarantees for the decommissioning and removal of redundant structures must be
agreed with the planning authority.
The landscaping and boundary treatment of a development are very important
and environmentally and should be part of the Biodiversity plan for the site’.

aesthetically

FOURTH PART
The Policy Memorandum
Para. 2 – We note that part of the intention of improving the planning system is to strengthen the
involvement of local communities in the system. This is repeated in paras. 3, 251 and other
paragraphs, but there is little evidence of this being translated into the Bill. We do not see much
assistance being provided to local communities to achieve this objective. On the other hand, we
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note that the Bill introduces provisions to enable the creation of business improvement districts – if
anything, while we are not opposed to improvements that will assist the benign developer, the lack
of balance to enhance the influence that local people (and those affected) should have is rather
obvious.
Para. 3 – We note that there is a move to “sustainable growth” and “sustainable locations”. We did
not find these terms defined in the Bill.
Para. 4 (3rd bullet) refers to “development management” rather than “development control”. This
implies that local authorities will be involved in delivery rather than ensuring a proper balance of
facilities. We do not consider this is appropriate.
Para. 5 – We agree that the planning system is unresponsive for the reasons given. We are not
convinced that the extra burden created through this Bill will improve matters.
Para. 7 refers to “sustainable economic growth”. This would be better phrased as a “sustainable
economy” as “growth” refers to expansion, which may be unrealistic. Para. 19 refers to “sustainable
development” and para. 26 to “sustainable economic development”, which also imply expansion.
Para. 20 refers to a “knowledge economy” however there is a need for a manufacturing economy
without which knowledge cannot survive. Surely this merits inclusion in paras 20 and 21? In a world
where “knowledge” can be exported by pressing buttons, and is therefore not geographically
based, there is a need to develop the “physical economy” as well.
Para. 35 states that Strategic Development Plan Areas may not coincide with local authority
boundaries. This seems likely to create inter-authority problems.
Para. 45 – We agree that written submissions are preferable to inquiries dominated by lawyers and
planning consultants. However, this open inquiries give people the opportunity to see what other
parties are suggesting, and to provide corrections as need be. There needs to be a method of
refuting mis-statements.
Para. 58 – It is not clear whether local authorities will advertise that a Local Development Plan is
being prepared. We recommend that they should so that parties who may have an interest in the
area (but who may not be “local”) have the opportunity to comment.
Para. 93 - Under “Heirarchy of developments for purposes of development management”,
reference is made to devolving local decision making and involving local people more effectively. It
is unclear how this would be achieved. But this section does not tackle the problem of “perpetual
planning permission” by giving a lifespan to a planning permit. It seems it will still be possible to
commence work and never complete it with a planning approval that can be handed down to an
unrelated party. This has led to blight in the past and it appears will continue to do so.
Para. 103 – We confirm that too often, modifications, including the provision of information that
should have been submitted with the original application, are submitted after the expiry of the
public consultation period. It appears that while this is recognised, it will still occur and that the
original objectors will not necessarily find out that changes have been made to the application on
which they were invited to comment. This is unsatisfactory and requires changing.
Para. 115 – We agree that Neighbour Notification should be a local authority function.
Para. 116 – The categories for pre-application consultation should be widened to include sensitive
local areas of importance to communities.
Para. 119/120 – The Bill does not appear to include the requirements of this para. for Local
Authorities to publish a notice as to how all planning applications have been dealt with. (The Bill
appears to refer only to applications that have been varied.) We welcome the principle that people
need to know that their views are taken fully into account. In this respect, planning reports by
officials to Local Authority Planning Committees must report third party representations in more
detail and with a clear indication of the strength of opinion expressed.
Reasons for
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acceptance/rejection of representations should be specific to the points raised by people and not
generalities. The same principles should also apply to the Scottish Executive’s consultations.
We also support greater transparency in decision making. In this respect, the criteria used by
planning officials to weight various planning issues should be clearly set out and the scoring of the
different factors leading to the planning recommendation included in the report to Local Authority
Planning Committees.
Para. 122 – We agree that decision notices should be available for public scrutiny but they must be
reasonably detailed and not “standardized”.
Para. 129 – We agree with the principle of hearings however there does not seem to be scope for
the public to be allowed a hearing for controversial proposals that a local authority might argue fell
within the Local Development Plan. We recommend this be amended to allow this to be included.
We note that hearings are not proposed for sites covered by EIA, but these are usually complex
and sensitive sites. Although there is public consultation on EIA, hearings are an additional
mechanism to consultation and hence should also be allowed for these sites.
Para. 132 – We agree that repeat planning applications, or parallel tracking, should not be
permitted.
Paras 151 – 153 – We consider that the withdrawal of call-in of applications by Scottish Ministers
needs to be carefully phrased in the Bill to avoid call–in when matters are not likely to be resolved.
At presently articulated, speed of decision rather than accuracy or justice seems to be advocated.
Para. 143 - We note that the Bill does not appear to include the requirement to publish a notice
about how a planning authority reached its decision on a planning application? Our comments for
Paras. 119/120 also apply here.
Para. 167 – We have no objection to development being required to commence within 3 years of
planning approval being granted but wish to see an end stop of 10 years to the life of any planning
approval.
Para. 170. – The proposals for ‘planning in principle’ are as confusing as those in the Bill, e.g. the
arrangements for the start of a development are not clear. Surely ‘planning permission in principle’
must be followed by a detailed planning application in the normal way in order to obtain consent to
start?
Para. 173 – We do not see what real difference there would be to giving planning permission in
principle to granting outline planning consent except possibly that Outline consent has a time limit
attached.
Para. 182 - We note that this refers to agreements between ‘developers’ and community bodies,
whereas we would recommend that the interpretation of ‘person’ in the Bill includes both owners
and developers e.g. although owners and developers often work in unison, they can be separate
entities and some owners may also wish to contribute to the well being of a community by
safeguarding a local amenity asset via a Good Neighbour Agreement.
Para. 183 – There may be some benefits in Good Neighbour Agreements but what resources will
be made available to “facilitate enforcement by the community”? Who decides who in the
community has a right to enter into such an agreement and what would happen should the
agreement lapse due to lack of community interest in the future? What may seem like a good idea
may end up being a community millstone if there are neither resources or a mechanism for that
community to transfer its interest to the local authority or other relevant party.
Para. 187 – We agree with the principle of Temporary Stop Notices that can be effected
immediately.
Para. 196 – We agree with the addition of “cultural or historical significance” being added as a
reason for making a TPO and with the tightening up of controls against imminent danger. This
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needs to be available outwith the normal working week as damage is just as likely to take place at
weekends as during the rest of the week.
Para. 218 – We assume that advice and assistance will be available to Community Councils and
other representative community bodies however, it would be more helpful if an executive officer,
paid for through the Scottish Executive, was available to provide a professional service to such
organisations. This would also provide much needed continuity to bodies that cannot fund their own
officers or premises.
Para. 246 – We look forward to the Executive’s advice note on Community Involvement.
Para. 249 – Reference is made to the Human Rights of applicants however those who may be
affected by the actions of another have no Right of Appeal. This is clearly unjust.
FIFTH PART
The Explanatory Notes (and other accompanying documents)
Para. 7 – We note that Part 2 defines a new duty on planning authorities to aim to contribute
towards sustainable development. Some worked examples of how this can be achieved might help
authorities – for example, reduction of the size of the infrastructure by building “up” rather than “out”
would have a significant impact on the fuel needed for transport and hence on the cost to
householders and local authorities. The lack of guidance on what represents sustainable
development means that there is no real understanding of what “sustainable” means.
Para. 8 – We note that the Planning etc. (Scotland) Bill will not replace previous Acts but will modify
the 1997 Act. This is most unfortunate as what is currently required is a simplification of what
exists. It was our belief that the exercise the Scottish Executive embarked on in recent years was
to do just that and not to add to the heavy burden of planning law that currently exists. There will
come a time in the future when the system will have to be unraveled because of its sheer
complexity and difficulty to administer. Now would seem to be the right time to do this.
Para. 279 of the Explanatory Notes states that community groups generally object “in their own
time”. We do not believe that pre-application consultations for major developments will not increase
the load on individuals – we think there could be quite a significant additional amount of work and
that financial assistance should be available to these bodies to engage advice. The Scottish
Executive while acknowledging that there are going to be additional costs to itself , to planning
authorities and to developers cannot assume that local representative groups are going to be any
less affected! These bodies are already underfunded and therefore should be compensated,
possibly under para. 253A.
Colinton Amenity Association
Currie Community Council
Balerno Community Council
March 2006
WRITTEN EVIDENCE FROM KEVIN CONNOR
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
suffered from poor planning decisions in the past delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
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2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Kevin Connor
9 February 2006
WRITTEN EVIDENCE FROM CORE SOLUTIONS
Managing Differences Early and Effectively using Mediation
A recent participant in a major mediation involving environmental and planning issues considered
that
“The valuable process of mediation has forged co-operation instead of confrontation”
General Context
There is a world-wide evolution occurring in the way that disputes and differences are handled. The
quest is to turn disputes from a threat into an opportunity - a problem to be solved. Communities,
legislatures, commerce and organisations want to procure outcomes speedily, with less cost and
more effectively. People wish to engage in discussion about their futures and to be involved in
decisions which affect them. Processes to engage communities in decision-making are familiar in a
number of countries, often described as consensus building or deliberative discussion.
In Scotland, we have seen significant increases in use of mediation across a wide range of
disputes and differences in the business, public, neighbourhood, family and criminal justice sectors.
This increase is world-wide and, elsewhere, includes planning and environmental issues. In
England, there have been a number of initiatives in planning (for example involving the Planning
Inspectorate and the Office of the Deputy Prime Minister). There are important schemes in New
Zealand, Australia and Canada.
The skills and processes of what is known as (and which underpin) mediation offer real
opportunities to deliver tangible benefits in a modern planning system in Scotland.
What can mediation offer?
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x

involvement and engagement of people with an interest

x

(early) communication among stake-holders
understanding of different perspectives

x

identification of the key issues and acknowledgement of concerns: an opportunity to hear
and to be heard within a structured process

x

building of working relationships . and a broader appreciation of wider interests

and

others,

bringing

increased
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x

creative and timely exchange of information and narrowing of differences

x

generation and assessment of different options and analysis of risks and opportunities
arising with different courses of action

x

helping people to look forward and find mutually acceptable, or at least tolerable,
solutions - and avoiding carrying frustrations into future dealings#

x

greater prospect of resolution of differences . and reconciliation of viewpoints

x

enhancement of trust, openness and mutual respect among people with divergent
viewpoints

The role of the mediator
x

acts as an independent facilitator and impartial designer and manager of the flexible
process

x

an intelligent questioner who can help those involved to identify what the real issues are

x

an absorber of the emotions and frustration which are present in difficult situations and a
builder of bridges where chasms may exist

x

a tester of reality, focussing on durable, sustainable and realistic solutions while
generating a context for lateral thinking and creative outcomes

When might mediation be used?
x

at public consultation stages

x

to connect the developer and affected stakeholders

x

at every (contentious?) stage

x

in the preparation of local and strategic development plans

x

in development management

x

facilitating conclusion of planning (section 75) agreements and good neighbour
agreements

x

after refusal of planning permission and prior to appeal

x

to reduce objections and narrow issues prior to an inquiry

Some Issues
There are of course issues to be addressed. These include: increasing awareness of how
mediation might work; how effective decision-making can be secured in a facilitated process; how
to ensure maximum participation and how to address the absence of any interested parties; the
extent to which
the conventional approach to mediation which provides for confidentiality needs to be modified; the
costs and benefits in money and time; and securing high standards and full understanding the role
of the mediator. However, these issues arise in other settings and all are capable of mature
consideration and resolution.
It is important that some mention is made of mediation in the primary legislation, in addition to
secondary legislation in due course. This might be achieved for example within the context of the
definition of .consultation. generally or .consultation statement. (section 2 (21)) or .pre-application
consultation report. (section 10).
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There is an important role for pilot schemes (as in England and as recognised in the Scottish
Executive’s White Paper) to explore the way in which the use of mediation can be most effective in
planning in Scotland.
Core Solutions Group
2006
WRITTEN EVIDENCE FROM THE COUNCIL FOR SCOTTISH ARCHAEOLOGY
We consider that the Planning etc. (Scotland) Bill, as currently worded, is a missed opportunity to
strengthen the planning process in relation to the protection and promotion of the historic
environment. There are brief references to the historic environment in the Bill, but given that this
Bill is being claimed as making the planning process fit for the 21st century, it is disappointing that
the historic environment, a fundamental part of the Scotland in which we live, does not figure more
highly in the Bill. The historic environment is most obvious in the tangible built heritage that we see
around us, such as ancient monuments, archaeological sites and landscapes, historic buildings,
townscapes, parks, gardens and designed landscapes, but it also includes the settings of those
features and the patterns of past use in the landscape, as well as less tangible aspects such as the
historical, artistic, literary and linguistic associations of places and landscapes. The Council of
Europe’s Cultural Heritage Framework (October 2005) convention, which the UK will be asked to
sign, states that all parties undertake to:
Promote respect for the integrity of the cultural heritage by ensuring that decisions about change
include an understanding of the cultural values involved.
The planning process is entirely about making decisions about change and the historic
environment needs to be more firmly built into the Planning Bill than it is at present.
One provision which should be included is a duty to further the conservation of the historic
environment to be placed on every public body and office-holder, akin to the duty to further the
conservation of biodiversity that was included in the Nature Conservation (Scotland) Act 2004. The
Planning Bill provides an excellent legislative opportunity to balance the care which the Scottish
Executive has shown in respect of biodiversity, with a similar care to be taken in respect of the
historic environment. A second necessary provision relates to Sites and Monuments Record
Services. Any planning authority producing a development plan must have access to a Sites and
Monuments Records Service for their area. This is necessary to be able to detail:
“the principal physical, economic, social and environmental characteristics of the local development
plan area” as set out in section 15 (4) of the bill.
Sites and Monuments Records Services not only make up a valuable central resource of
information on all aspects of the historic environment (such as gardens, designed landscapes,
archaeological sites, scheduled monuments and listed buildings) but the information and advice
they provide are a key component of community involvement in the planning process and in
education and outreach.
Local people are already finding their way to Sites and Monuments Record Services to allow
themselves to be sufficiently informed to engage in local planning decisions. Local communities
have the right to have access to the most up to date sources of information on the historic
environment at a local level. All of this is threatened if, as has often proved the case, there are cuts
in local government funding for any reason, and non-statutory services such as Sites and
Monuments Records Services become vulnerable. In addition there are still two local authorities
that have no access to a Sites and Monuments Records Service (East Dunbartonshire and Dundee
City). Other authorities have been able to pool their resources or buy in a service from an adjoining
authority, but all are still highly vulnerable to the exigencies of local government budgets. We
consider that access to, and use of, properly resourced Sites and Monuments Record Services
must be made a statutory duty of Scottish local authorities.
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Case Study
East Lothian Council created a new Heritage Officer post in 2002 (the East Lothian Archaeology
Service). The remit of the Heritage Officer is three fold:
1. to provide archaeological advice to the planning authority
2. to liaise with developers and archaeologists
3. to make sure that archaeological conditions are undertaken satisfactorily and that
archaeologists are conforming to national standards and guidelines
Fundamental to this primary role is the maintenance and enhancement of a Sites and Monuments
Record (now enhanced to an historic environment record) for the Council’s area, so that up-to-date
comprehensive advice can be given to all parties concerned. In addition the Heritage Officer is
required to promote the cultural heritage of the area and to work with local communities so that
they can enjoy and understand their rich archaeological inheritance.
The increased amount of development in East Lothian and overwhelming pressure from local
community groups for information to allow them to become involved has put huge pressures on the
East Lothian Archaeology Service, which is struggling to maintain a comprehensive service to
planners and public alike, and is unable within current resources to develop, maintain and even
manage an adequate service.
East Lothian Archaeology Service also provides archaeological advice to Midlothian Council. This
service has been in operation for the last two years. Prior to the establishment of this Service the
archaeology was minimally considered in relation to planning matters. Where and when it was
considered, planning case officers were having to make inadequate and uninformed decisions
about archaeological matters because of the lack of a comprehensive Sites and Monuments
Record and an experienced advisor to interpret that database. Even where attempts were made to
make provision within large scale developments, such as Newbigging Open Cast Coal Mine and
Hope Field, Bonnyrigg housing development, the significance and extent of archaeological and
historical remains were underappreciated and areas of known archaeology and potential
archaeology were lost. The East Lothian Archaeology Service now provides curatorial advice and
expertise to Midlothian so that the same mistakes are not made, however, Midlothian is currently
reliant on external financial support for this service, and the continuation of the advisory service
beyond September 2006 is not known. The cessation of the Sites and Monuments Record Service
to Midlothian would mean that Midlothian would not receive any archaeological advice for planning
and development matters, and additionally, East Lothian Archaeology Service would lose much
needed income which currently allows them to cover the gap in resources for their own advice
service to continue.
East Lothian Council is by no means the only Council in Scotland currently struggling to provide
adequate resources to maintain a quality Sites and Monuments Record Service. With continued
pressures on local government budgets these non-statutory services are extremely vulnerable.
We advocate that, as such services have been around in local government for twenty or more
years, surviving from year to year as best they can, it is well before time that their futures are
secured by introduction of a statutory duty for local authorities to have access to properly resourced
Sites and Monuments Record Services. Given the high involvement of the Sites and Monuments
Record Services in the planning process as set out in National Planning Policy Guideline 5 and
Planning Advice Note 42, the Planning Bill is the correct place to introduce statutory Sites and
Monument Record Services.
A third issue is the proposal in the Planning Bill White Paper to increase permitted development
rights, to make room for the increased workload for Scottish local authorities which will arise from
the new Planning Act, making it unnecessary to obtain planning permission for some smaller
developments which currently require such permission. There are no details available as yet about
what this would entail. Potential damage to archaeological resources is not development scale
related and current permitted development rights are known to have caused serious damage over
the years. There may be particular issues arising for the archaeological resource in Scotland’s
historic towns from this particular proposal. We believe it would be irresponsible of the Scottish
Executive to consider extending permitted development rights without a balancing duty to further
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the conservation of the historic environment, and a requirement to check proposals with a statutory
Sites and Monument Record Service.
We believe that the two issues of a duty to further the conservation of the historic environment, and
access to statutory Sites and Monuments Records Services are crucial to a recognition that the
historic environment contributes fundamentally to our sense of place and, therefore, are crucial to
Scottish cultural identity and quality of life. We feel that the Planning etc (Scotland) Bill provides the
ideal opportunity for the Scottish Parliament to demonstrate its commitment to the historic
environment by enshrining these two new duties in the new Planning Act.
This evidence is submitted by the following organisations:
The Council for Scottish Archaeology
The Society of Antiquaries of Scotland
The Association of Regional and Island Archaeologists
The Scottish Group of the Institute of Field Archeologists
The National Trust for Scotland
Yours sincerely
Eila Macqueen
Director
The Council for Scottish Archaeology
2 March 2006

WRITTEN EVIDENCE FROM PROFESSOR STUART CRAMPIN

Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
suffered from poor planning decisions in the past delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
The Planning Bill represents an important improvement but only if it addresses the above three
items.
Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
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I look forward to hearing from you.
Yours sincerely
Professor Stuart Crampin
8 February 2006
WRITTEN EVIDENCE FROM CRE
Introduction
The Commission for Racial Equality (CRE) is a statutory body established under the Race
Relations Act (RRA) 1976. We have three principal duties:
x
x
x

to work towards the elimination of discrimination;
to promote equality of opportunity and good relations between persons from different
racial groups;
to monitor the way the Race Relations Act is working and make recommendations for its
improvement.

This submission focuses on the general objectives of the Planning Etc. (Scotland) Bill and the Bill’s
relevance to the promotion of race equality. Planning policy has the potential to influence who gets
10
access to what resources. Planning decisions can encourage or restrict access to employment
and training, accommodation, community facilities and safe and accessible environments 11 and
therefore have the potential to either encourage equality or, to exacerbate inequalities. Planning
decisions also have an impact on relations between and within different ethnic groups. Yet, the
majority of planners still consider their work wholly in terms of land-use and therefore view planning
as a race-neutral activity. Both the Scottish Executive and local authorities have duties to promote
race equality under the Race Relations Act (RRA). Although the Planning Bill is intended to give
local people better opportunities to influence the decisions that affect them, CRE Scotland has
concerns that, in its current format, it could perpetuate the inequalities experienced by some racial
groups, particularly Scottish Gypsies/Travellers. This submission therefore recommends specific
amendments to the Bill to create a legislative framework within which Scotland’s planning system
encourages the reduction of racial inequalities and promotes good race relations.
Planning and race equality
Evidence from across Britain indicates that planners have little understanding of the relationship
between planning and race equality. Research published in 2004 by the Office of the Deputy
Prime Minister (ODPM), which covered England, found that, ‘issues about diversity and planning
are not that well understood or a priority in planning practice and procedure.’ 12 The research also
discovered that while a majority of planning officers had received some training on diversity issues,
the training rarely made the link between planning and diversity. Although there is no equivalent
research into planning in Scotland, the CRE’s knowledge of individual planning situations would
indicate that the situation in Scotland is no different; in our experience Scottish planning authorities
have little awareness of the Royal Town Planning Institute’s guidance on dealing with racist
representations. Moreover, as far as the CRE can determine, planning education does not cover
the relationship between equality/diversity and planning.
Under the RRA (as amended) most public authorities, including the Scottish Executive and
Scotland’s local authorities, have a duty to:

10

Office of the Deputy Prime Minister, Diversity and planning: research report on planning policies
and practice , (London; 2004)
11
Office of the Deputy Prime Minister, Diversity and Equality in planning: a good practice guide,
(London; 2005)
12
Office of the Deputy Prime Minister, Diversity and planning: research report on planning policies
and practice , (London; 2004)


571

ANNEX E: OTHER WRITTEN EVIDENCE
x
x
x

eliminate unlawful discrimination;
promote equality of opportunity;
promote good relations between people of different racial groups.

In addition to this ‘general’ duty, some public authorities, including the Scottish Executive and local
authorities, have specific duties to make arrangements that will help them meet the general duty.
Public authorities who are subject to the specific duty must prepare and publish a race equality
scheme which sets out their arrangements for, among other things:
x
x
x

assessing and consulting on the likely impact of proposed policies on the promotion of race
equality;
monitoring policies for any adverse impact on the promotion of race equality;
training staff in connection with the race equality duty.

The CRE is of the view that planning is highly relevant to race equality and the promotion of good
race relations. We would therefore expect both the Scottish Executive Planning Group and local
authorities, in carrying out their duties as planning authorities or acting as part of a strategic
development authority, to be complying with their duties under the RRA.
We are therefore concerned by the Scottish Executive’s failure to race equality impact assess its
proposals for modernising the planning system. In the absence of such an assessment the CRE
believes that the Planning Bill could potentially have a detrimental effect on particular racial groups.
Under the RRA the requirement to monitor policies is intended to enable public authorities to
identify possible inequalities, investigate their underlying causes and remove any unfairness or
disadvantage. While Scottish Executive research indicates that those who comment on or respond
13
to planning applications are predominantly white and over 35, the Executive does not hold central
figures on the numbers of planning applications that are accepted/rejected by ethnic group. Nor,
can they clarify whether this data is collected by planning authorities at a local level. In the absence
of this data it is more difficult to determine whether particular racial groups are discriminated
against by the planning system and to identify and implement steps to address this discrimination.
Involving Communities in the Planning System
While the aspiration to strengthen the involvement of local communities within the planning system
which underlies the Planning Etc. (Scotland) Bill is welcome, measures need to be put in place to
ensure that the Bill does not strengthen the involvement of some sectors of the community to the
detriment of others.
CRE Scotland is aware that objections to planning applications that have been made on racist
grounds are reaching and influencing planning committee decisions in Scotland. In 2005 Fife
Council dropped a number of potential areas it had identified for ‘stop-over,’ also known as ‘transit’,
sites for Gypsies/Travellers because of community objections. In some cases valid reasons were
made for objecting to a proposed site however, a number of representations were of a racist
nature. The CRE was particularly concerned to discover that some of these ‘racist representations’
had been organized by community councils, who are themselves subject to the general duty to
promote race equality. While ‘racist representations’ appear to be most frequent in relation to
planning applications for Gypsy/Traveller sites, they may also be influencing decisions about
planning applications which concern other ethnic groups, such as the recent racist opposition to the
application to turn Buchan air base into houses for migrant workers. CRE Scotland therefore
believes that safeguards must be introduced to ensure that planning authorities are able to
distinguish legitimate material concerns to planning applications from racist representations.
We recognize that the proposed requirement for an independent inquiry into unresolved objections
by a Reporter and the commitment to develop guidance on community engagement are intended to
address some of these concerns. However, some sectors of the community are better equipped to
13

Scottish Parliament Corporate Body,
(Edinburgh; 2005)
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respond to consultations than others and planning authorities will therefore need to make specific
efforts to engage the more marginalized groups within our society, for example Gypsies/Travellers.
Organisations, such as Planning Aid Scotland, have a critical role to play in this regard.
Moreover, we believe that unless planning officials and independent reporters have a clear
understanding of the link between planning and race equality and how to deal with ‘racist
representations’ the Scottish planning system will continue to sustain the inequalities experienced
by some racial groups.
Scottish Gypsies/Travellers and the Planning System
There is significant evidence that the current Scottish planning system is contributing to the
considerable inequalities and discrimination which Scottish Gypsies/Travellers face. The
Committee should note that case-law has confirmed that English Gypsies and Irish Travellers are
covered by the RRA. CRE Scotland has sought legal advice which holds that Scottish
Gypsies/Travellers are a distinct racial group. Although this has not been clarified by a legal
judgment, the Scottish Executive has declared that Scottish Gypsies/Travellers should be regarded
as a racial group in relation to the framing and application of legislation and policies in the context
of public services in Scotland.
The provision of Gypsy/Traveller sites in Scotland is inadequate to meet both current and future
need. Current site provision in Scotland is based largely on figures that were produced in 1980. 14
Many existing sites are situated in unsuitable and unsafe locations: near landfill sites, next to
pylons and railway lines with no fencing, or in industrial areas. A third of respondents to a survey
of Gypsies/Travellers conducted by the Scottish Gypsy/Traveller Law Reform Coalition in 2005 felt
that the location of sites posed a serious danger to residents.
Despite the recommendation made by the Scottish Parliament Equal Opportunities Committee in
2001 that, ‘local planning authorities should be requited to identify the need for Gypsy/Traveller site
provision and land for sites in statutory plans, using Community Planning frameworks, which
include Gypsy/Travellers,’ little progress has been made. In its 2005 report into progress on public
service provision for Gypsies/Travellers the Committee urged ‘the Executive to consider whether
existing planning guidance is sufficient in this regard and to investigate whether there is an
15
opportunity to address this issue in the forthcoming Planning Bill.’
The failure of the Scottish planning system to ensure that adequate land is identified for
Gypsy/Traveller sites also has an impact on relations between Gypsies/Travellers and the settled
community. At present the main source of tensions between Scottish Gypsies/Travellers and the
settled community result from roadside camping. Scottish Gypsies/Travellers have made
representations to the CRE about the blocking off of their traditional stopping places and the need
for transit sites with proper facilities and rubbish collection, where they could stay for short periods
of time. In England there is a shortage of sites and research suggests that Gypsies and Travellers
are disproportionately unsuccessful in obtaining planning permission for private sites. 16 As a result
Gypsies and Travellers are applying for retrospective planning permission for sites - a measure that
the community describes as a ‘desperate’ move by ‘homeless’ families, 17 but which causes
considerable tension between Gypsies and Travellers and the settled community. Although this
situation has not, as yet, arisen in Scotland, Scottish Gypsies/Travellers have expressed an
interest in buying their own sites.
Scottish Gypsies/Travellers believe that they are not considered in the planning system and that it
is discriminatory. 18 However, CRE Scotland believes that the Planning Bill provides a unique
14

Scottish Parliament Equal Opportunities Committee, Preliminary findings on Gypsy/Travellers –
review of progress (Edinburgh; 2005)
15
ibid.
16
Williams, T, Private Gypsy Site Provision, (ACERT; 1999)
17
Gypsy and Traveller Law Reform Coalition, More sites not more enforcement (Press release 15th
September 2005)
18
Scottish Gypsy Traveller Law Reform Coalition survey – unpublished
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opportunity to improve the provision of Gypsy/Traveller sites in Scotland. By doing so, the Bill will
also promote better race relations by removing some of the causes of tension between
Gypsies/Travellers and the settled community.
Recommendations
In order to address the issues highlighted in this evidence the CRE recommends that the following
amendments are made to the Bill:
1.

The introduction of a statutory duty on planning authorities to monitor at every stage
all planning applications and enforcement actions by type and racial group to enable
planning authorities to identify where racial discrimination is occurring and take action to
address it.

2.

The introduction of a statutory duty on planning authorities to provide caravan sites
for Gypsies/Travellers, including transit sites - The Scottish Gypsy/Traveller Law Reform
Coalition, which brings together a diverse range of Scottish Gypsies/Travellers, has identified
a number of legislative changes that could be made in order to address their accommodation
needs including the introduction of a statutory duty on planning authorities to provide sites.
The CRE recommends that the Planning Bill is amended in accordance with the provisions
relating to planning drawn up by the Coalition.

In addition to making specific amendments to the Bill, the CRE would urge the Committee to
consider a number of other recommendations, which would help planning authorities meet their
legal duties to promote race equality, eliminate discrimination and promote good race relations.
3.

Guidance - the guidance that is provided to planning authorities on the implementation of the
Bill will play a crucial role in ensuring that all communities are involved in the planning
process. In addition to providing guidance on community engagement (as already planned),
we recommend that guidance is provided on dealing with racist representations and planning
for Gypsy/Traveller caravan sites (The ODPM has already produced guidance on this second
topic for planning authorities in England).

4.

Training - Training has a crucial role to play in ensuring that planning officials are equipped
to deliver their obligations under the RRA. We therefore recommend that the Executive,
public authorities and professional planning organisations take steps to ensure planning
officials understand the link between planning and equalities and how to deal with racist
representations.

Harriet Hall
CRE
March 2006


574

ANNEX E: OTHER WRITTEN EVIDENCE

WRITTEN EVIDENCE FROM PROFESSOR DAVID CRICHTON
David Crichton lives in Scotland and is a visiting professor at the Benfield Hazard Research Centre
at University College London, the biggest hazard research centre in Europe. He is also a visiting
professor at the Middlesex University Flood Hazard Research Centre, the leading flood hazard
research centre in Europe. He is a Fellow of the Chartered Insurance Institute and since 1995, he
has advised many major insurance companies and also 28 Scottish local authority planning
departments on flood issues and insurance aspects of planning as a member of all 19 Flood
Liaison and Advice Groups established under Scottish Planning Policy 7. He is the only person to
be a member of every group. The following comments are made in his personal capacity.
This Planning Bill has no mention of the need for energy saving, ecological issues, the need for
resilience against flood or storms, or the need to avoid building in areas exposed to flood or storm
damage. The Bill does not mention climate change, flood or storm at all, but instead the
Communities Minister talks about “speeding up decisions” in a way which is a chilling reminder of
the English Government’s Green paper1 in 2002 upon which future English planning policy is to be
based.
It is precisely because sections of government appear to pay such scant regard to the challenges
of climate change adaptation and sustainable development that the insurance industry has been
forced to announce flood insurance withdrawal strategies 2 which the Association of British Insurers
has warned could lead to hundreds of thousands of houses in Britain becoming uninsurable and
blighted after 2005. This particular unit of the Scottish government seems to want to encourage
architects to prefer form over performance (as in SPP 20) and planners to allow more freedom to
build in high risk areas regardless of the fact that if buildings are not made more resilient they may
blow down in the first severe storm and if they are located in flood hazard areas they could be
destroyed in the next flood, a risk which is growing every day due to climate change.
The new planning bill could have been an opportunity to deal sensibly with the planning issues
arising from climate change and sustainable development. As it is, it leaves several questions
unanswered:
1. Why does sustainable development receive only a token mention at a time when the new
Scottish sustainable development strategy 3 has just been launched by the First Minister?
2. How can it be that at a time when the UK Prime Minister and others recognise that climate
change is the biggest threat to our society, as evidenced by the Foresight reports
published by the government in 2004, it does not merit a mention in this Bill?
3. Why is there no reference to flood risks or insurance, despite the fact that this year new
flood maps are due to be published by SEPA, based on data collected by the insurance
industry, enabling planners for the first time to fully take flood risks into account based on
detailed and accurate information?
4. Is the Scottish Parliament aware that thousands of home owners are already facing
problems in obtaining or affording insurance cover, or that the new insurance practices
introduced from the beginning of 2006 will, according to the Association of British Insurers,
result in more than 350,000 homes becoming uninsurable because they are located in
flood hazard areas?
5. Following the Strategic Environmental Assessment EU Directive it is now law that the
person commissioning a plan or programme which is likely to have environmental impacts
must produce an Environmental Assessment (Environmental Assessment (Scotland) Act
2005). In Scotland this has been extended to include a “Strategic Flood Risk Assessment”.
(There is no similar requirement in England and Wales, although one is proposed in a

1

Department for Transport, Local Government and the Regions, 2002. Green Paper: “Planning: delivering a
fundamental change”
2
The ABI statement of principles on the provision of flood insurance was issued on 11 November 2005
3
Astron, 2005. “Choosing our future – Scotland’s sustainable development strategy.” 91pp. Scottish
th
Executive, Edinburgh. ISBN 0 7559 4851 3. Launched on 14 December 2005
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December 2005 draft policy statement 4 ). In Scotland, it appears that if a property is
flooded the insurers can now sue a local authority if they have failed in their obligation to
undertake a Strategic Flood Risk Assessment. Section 19 (11) of this new Bill however,
says that local authorities “may” rather than “must” secure an Environmental Assessment
and does not mention a Strategic Flood Risk Assessment at all. Does this mean that the
law in this regard is to be changed?
6. The Water Environment and Water Services (Scotland) Act 2003 requires “Scottish
Ministers, SEPA and the responsible authorities to work in an integrated fashion and cooperate with each other to promote sustainable flood management”. How does this duty
fit in with the new Bill, where the WEWS Act is only mentioned in the context of fish
farming?
If this Bill proceeds as it stands it appears likely to increase the risk of large scale planning blight
from insurance and mortgage withdrawal in flood hazard areas. This would harm Scotland’s
economy, and the quality of life of its people. It is perhaps worth pointing out a statement from the
Office of the Deputy Prime Minister in December 2005:
“Developments at risk of flooding may increasingly face difficulties with the cost or availability of
insurance and this, in turn, could cause problems for property buyers in obtaining mortgages. In
extreme cases, properties might remain unsold, leading to blight on the whole development. Those
proposing development are advised to seek the views of insurers at an early stage. The insurance
industry may wish to seek to reduce the risk exposure by making appropriate representations about
proposals for the location of new development during the preparation of development plans.”
The question needs to be asked as to why the Communities Minister has not addressed these
serious issues.

Professor David Crichton
15 January 2006.
WRITTEN EVIDENCE FROM CROMAR COMMUNITY COUNCIL
Cromar Community Council met last night and discussed the Planning Bill. It agreed that the
Communities Committee should be advised of the following:
1. Neighbourhood Notification - CCC is opposed to neighbourhood notification becoming the
responsibility of the local authority, thereby incurring additional charges to the council
taxpayer. It should remain the responsibility of the developer/applicant.
2. Third Party Right of Appeal - CCC considered that third party right of appeal should be
granted to community councils, thereby enhancing their statutory powers vis a vis planning.
Donald Gordon
Member of Cromar Community Council
10 Jan 2006
WRITTEN EVIDENCE FROM ALAN CRUIKSHANK
Further erosion of community control
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have

4

draft PPS 25 “Development and Flood Risk for Town and Country Planning”, Section 5. ODPM
2005
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suffered from poor planning decisions in the past delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Alan Cruikshank
14 February 2006
WRITTEN EVIDENCE FROM CULTER COMMUNITY COUNCIL
The members of Culter Community Council (CCC) have asked me to present their comments and
concerns on the Planning etc (Scotland) Bill as introduced on 19th December 2005;
x Suggestions are also included which we consider would add to the ‘openness and
transparency’ required to help restore a measure of public confidence in planning without
diluting Ministers powers.
x
These suggestions are also very much in our own interests as community volunteers who
have limited time to give in serving the best interests of our community.
x We feel that to act efficiently and effectively (and get some ‘job satisfaction out of our
efforts) we need to be ‘proactive’ rather than ‘reactive’ i.e. we find that ‘early community
engagement’ benefits all involved.
x It was also felt that we should remind those with responsibility for writing this Bill/Act that,
just like key agencies, community councils are also statutory consultees on planning
matters.
Bearing all these points in mind our comments, concerns and suggestions are as follows:
National Planning Framework
Part 1A Section3A Subsection(5) in our opinion should read “If the framework contains any
matters as outlined under Subsection(4)(a),(b) and (c) then the framework will contain a
statement by the Scottish Ministers explaining the priorities and strategies which led to their
inclusion.”
These changes should lead to more ‘openness and transparency’ in the public’s eye without
affecting Ministerial powers in drawing up the framework.
Part 1A Section3A Subsection(6)(c). We believe it should read “consider from time ………should
be revised but the time interval should not be greater than five years.”
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In this way Local Authorities will be assured that anything from the National Planning Framework
which they will have to include in their Strategic and Local Development Plans every 5 years will be
as relevant and up-to-date as possible. In turn, we in the communities will be ‘aware of what is
coming,’ and its relevance, and deal with it more easily and efficiently.
Part 1A Section3A Subsection(8) No doubt this clause is intended to allow Ministers to consult
widely without constraints but in our opinion it could also allow them not to consult at all if they
deemed that “appropriate”. We propose it should read “The Scottish Ministers are to consult the
relevant Local Authorities and communities and also other such persons and bodies
…….framework.”
Again we feel this would ensure that we can deal with matters proactively rather than reactively
when Development Plans come along.
Part 1A Section3A Subsection(8) We also think it would be more politic (and logical) to lift this
subsection into a higher priority and not leave it as an afterthought. We suggest it should become
Subsection(5). Subsection(5) would then become (6), (6) become (7) and (7) become (8). In this
way, and especially if our suggestion for subsection(5) is accepted, then ‘explanations’ by Ministers
will at least appear to result from the ‘consultations’ – and possibly restore some public confidence
in the process?
Part1A Section 3B Subsection(1) If our comments on Section3A above are accepted then the first
line should read “After complying with Section 3A, the Scottish Ministers …………..
Development Plans
Part 2 Section 9 Subsection(4) and Section 23D In this section we are seriously concerned that
community councils have been omitted from the list of consultees. We have interpreted the
definition of ‘key agencies’ to mean ‘SNH, SEPA, Historic Scotland etc’ so, since community
councils are also statutory consultees we therefore propose that Subsection 4(a) should read “the
key agencies and community councils”
Community Councils in the North East of Scotland were involved in consultation in the predrafting
stages of the adopted Aberdeen and Aberdeenshire Strategic Development Plan (NEST) as well as
during the formal consultation period. Similarly Aberdeen Community Councils were involved in
consultations before the Aberdeen City Local Plan – Green Spaces-New Places 2004 (now at the
Public Inquiry stage) was drafted as well as at the formal consultation stage. We would not wish
this ‘early community engagement’ to be lost or to remain only voluntary but rather to be extended
to all communities across Scotland by making it statutory.
Part 2 Section10 Subsection(1)(c) As statutory consultees community councils also have the right
to be notified when the document is ready for inspection. We suggest that the clause should read
“to notify community councils and any persons………
Part 2 Section10 subsection(1)(d) Similarly this clause should read “to consult……..the key
agencies, community councils and such……..prescribed.
Part 2 Section13 Subsection(4)(b)(ii) Again ‘community councils’ should be inserted in this
clause after the phrase ‘the strategic development planning authority’ and before ‘and such
other……’
Part 2 Section17 Subsection(4)(a) Again ‘community councils’ should be inserted after ‘key
agencies’.
Part 2 Section18 Subsection(1)(c) and (d) Again ‘community councils and’ should be inserted
after “to notify in (c) and ‘community councils’ should be inserted after ‘key agencies’ in (d)
Part 2 Section21 Subsection(3)(a) Again we suggest ‘community councils’ should be inserted
after ‘key agencies’
Part 2 Section23 We were puzzled and very concerned by the proposal that reports on Roads and
New Towns which come under other Acts may be disregarded when drawing up Development
Plans. Surely they, or at least the land they will require, needs to be designated under the National
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Planning Framework and then brought into Strategic and Local Plans. In this way Councillors,
planners, developers, businessmen, communities and the ‘man in the street’ will be well aware of
‘the designated site’ and its implications when planning their businesses and choosing where to
live?
Our comments spring from our close involvement and experience in dealing with Aberdeen’s
Western Peripheral Route where emotional blackmail, nimbyism and the work of pressure groups
seems to be given more credence and weight than the economic needs and prosperity of the whole
of the North East of Scotland.
Planning Management
At this point the Bill became too convoluted for us to devote the time and effort necessary to jump
between the Bill and the original Act and forward and back between sections of the Bill. It would
appear from our scant study that where we had expressed concerns through the white paper has
yet to appear in further legislation and regulations. We hope this is correct and we have not
overlooked some important concern.
Lavina C Massie
Planning Liaison Officer
Culter Community Council
6 March 2006
WRITTEN EVIDENCE FROM JULIETTE DAIGRE
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was published
before Christmas, will not deliver environmental justice in Scotland. Scotland’s communities have
suffered from poor planning decisions in the past delivering on community rights and sustainable
development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite 86% of
respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in line
with the principles of sustainable development, I believe this will be undermined unless the same
duty is extended to the National Planning Framework and to individual developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who are
currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Juliette Daigre
10 February 2006
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WRITTEN EVIDENCE FROM DISABIILTY RIGHTS COMMISSION
Planning etc. (Scotland) Bill – Stage One Evidence from the Disability Rights Commission in
Scotland
1. Introduction
The Disability Rights Commission (DRC) is a non-departmental public body, established by statute
in 1999 and launched in 2000. Our goal is a ‘society where disabled people can participate fully as
equal citizens’. We welcome the opportunity to give evidence at Stage One of the Planning etc.
(Scotland) Bill. The DRC has previously responded to the Modernising the Planning System White
Paper and the Making Development Plans Deliver consultation. Planning is central to furthering
the disability equality agenda as it addresses fundamental questions around the design and use of
the physical environment. Getting these issues right can have a significant positive effect on
related policy areas, such as building, housing and transport, as well as wider social justice
priorities.
2. Legal Context: Disability Equality Duty
Public bodies in Scotland are currently preparing for the Disability Equality Duty (DED) which will
come into effect in December 2006. The Duty is divided into six parts:
x
x
x
x
x
x

the need to eliminate discrimination
the need to eliminate harassment of disabled people
the need to promote equality of opportunity between disabled and non-disabled people
the need to take steps to take account of disabled people’s disabilities, even where
that involves treating disabled people more favourably than other people
the need to promote positive attitudes towards disabled people
the need to encourage participation by disabled persons in public life.

Local authorities amongst others will have a specific duty to prepare and publish a Disability
Equality Scheme setting out how they will meet these duties under the Disability Discrimination Act
2005. This includes setting out how they will monitor and assess the impact their policies and
procedures will have on eliminating disability discrimination and promoting disability equality. In
essence, the duty requires public authorities to design out discriminatory practices at the start of
any policy planning process. This will have clear implications for planning authorities meeting the
requirements of the new Planning Bill, particularly in relation to the provisions around consultation,
sustainability and access statements. It will also impact on Scottish Ministers as they review the
National Planning Framework (NPF) and assess the performance of planning authorities.
The Disability Equality Duty represents an unparalleled set of challenges – and opportunities – for
those affected by the provisions of the Planning Bill. The Duty has the potential to be a useful tool
in helping planning authorities meet the requirements of the new planning legislation. The DRC will
issue DED planning guidance later in 2006.
3. Disability and Planning – Current Issues
The Planning White Paper and the Planning Bill both recognise the importance of meaningful
consultation and community engagement in the planning process. Disability is however still too
often seen as a peripheral issue in the planning process, addressed in isolation from other factors
and often seen as a matter for building standards officials rather than planners.
This in turn can lead to disabled people’s exclusion from cultural, economic and social participation
in their communities.
A study of disabled people’s experiences of accessing goods and services suggests that access to
5
everyday services, taken for granted by non-disabled people, causes the greatest difficulty .
5
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Grocery shops, post offices and banks were found to be the most difficult to access by a disabled
person. About a quarter of respondents found difficulties with access during an appointment or visit
to a hospital or clinic.
Forthcoming research carried out jointly by the DRC and Historic Scotland reinforces the concern
that disability is not being mainstreamed in the planning process 6. Examining the factors taken into
account by planning authorities in determining when and how adaptations to listed buildings are
made, the research points to gaps in the awareness and understanding of disabled people’s needs,
with planners viewing the conservation of the historic built environment as being at odds with
issues around access. The absence of adequate consideration of access and use issues in
relation to the historic built environment reflects a wider lack of mainstreaming of disability equality
thinking in planning authorities’ work.
Recent developments such as the new Scottish Executive Planning Advice Note (PAN) on
inclusive design, aimed at practitioners in both planning and building standards, and the
Executive's are welcome as they are evidence of a shift in thinking about disability in the
development process, with an emphasis on good design reflecting the needs of all sections of
society. It also refers to incoming disability discrimination legislation. As welcome as the new PAN
is however, it does not carry statutory weight.
4. Policy proposals
The DRC would like to concentrate on three interlinked issues in relation to the Bill: consultation,
access statements and sustainable development.
Consultation: The White Paper and Bill place considerable and welcome emphasis on the need
for transparency and greater public and community involvement in the planning process. The DRC
welcomes provisions for pre-development consultation, the requirement on planning authorities to
detail how they are to consult on the form and content of Strategic and Local Development Plans,
and plans for guidance on community engagement. We also recognise the need to have
appropriate consultation arrangements in place for different levels of the proposed development
hierarchy.
Clearly these requirements to consult will overlap with the requirements on planning authorities
under the Disability Equality Duty – it is worth emphasising here that the DED requires not just
evidence of consulting disabled people, but evidence of their active involvement in policy
development and implementation. Effective consultation will be key to planning authorities
undertaking disability equality impact assessments to monitor performance against the DED’s six
components. Getting consultations right will in other words ensure that planning authorities – and,
in the case of national developments, Scottish Ministers – are meeting the requirements of both
the Planning Bill and the DED.
In relation to pre-development consultation, advice should be given to developers on making their
consultation available in a variety of formats.
The Bill contains a duty to consult with key agencies such as the Scottish Environmental Protection
Agency and Scottish Water as part of the preparation of Strategic and Local Development Plans.
While therefore development plans will be examined by key agencies in light of their environmental
impact, it is not clear if (or how) this could be done to ensure that issues inclusive design and
access for all are being picked up. Public Bodies such as Communities Scotland or Architecture
and Design Scotland may have some of the knowledge to undertake this type of work, but there
would doubtless remain issues around expertise and capacity. There needs therefore to be more
clarity as to how requirements to consult with key agencies will ensure that access and design are
given due weight. The DRC and other organisations of and for disabled people would be likely to
respond to consultations on National developments, but the picture is less clear at other levels of
the development hierarchy and in relation to development plans. It is worth noting in this respect

6

The research will be published on 29 March 2006 – a copy will be sent to the Communities Committee.
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the strong public support (96%) for greater involvement of disabled people in the planning
process 7.
Planning authorities will have the DED Code of Practice and Guidance, as well as guidance from
the Scottish Executive, by which to judge if consultation with disabled people has been meaningful
and is feeding through into policy and being reflected in decisions on development applications.
However, under the DED, planning authorities will also have to demonstrate how they assess
private developers’ pre-development consultations. A key method for doing so is in the use of
access statements in development applications.
Access Statements: The provisions in the Bill for some classes of development application to be
accompanied by a statement on disability access are a very welcome step. This will assist planning
authorities in demonstrating that they are meeting DED requirements to actively promote equal
opportunities for disabled people. Moreover, while planning authorities and Scottish Ministers are
covered by the DED, private developers are not: access statements would provide a way of
ensuring consideration of` the needs of disabled people – and to provide evidence of having done
so – also falls on the private sector. There are however a number of points which require
clarification.
The details around what will be contained in an access statement will be provided through
secondary legislation. It would be helpful therefore if the Scottish Executive were able to elaborate
on how it is envisaged that statements will work, what kinds of elements might be expected to be
covered in an access statement, and in what circumstances such a statement will be required.
There is a useful point of reference here with the provisions in the Westminster Planning and
Compulsory Purchase Act 2004, which requires certain classes of development application to be
accompanied by statements on the design principles and concepts underpinning the development
and how issues relating to access have been dealt with.
It is important that regulations or a development order concerning access statements set out clearly
what information and level of detail is required from developers. As well as requiring developers to
demonstrate how access has been addressed, access statements should also be tied in with the
pre-development consultation duty to ensure that the outcomes of consultation with disabled
people are reflected in the statement.
Sustainable Development: the DRC notes the policy emphasis on development “that is
sustainable in environmental, economic and social terms” (Policy Memorandum, paragraph 25, p.
6), and the Bill’s requirement that planning authorities exercise all functions in relation to
development plans “with the objective of contributing to sustainable development” (Section 2).
However, there is a need to ensure that there is due emphasis on a “three pillars” model of
sustainable development, one that gives appropriate weight to -- and recognises the interlinked
relation of -- the environmental, economic and social elements of sustainable development.
Sustainable development is not defined in the Bill, the 2005 White Paper or the National Planning
Framework. However, where the concept has been discussed in relation to devolved planning
policy, the emphasis has tended to fall on the economic and environmental components. This may
8
be understandable given the Scottish Executive’s priorities around sustainable economic growth ,
but there is a danger that the social dimension to sustainable development, which is integral to the
delivery of economic growth and environmental sustainability, is lost.
The First Minister’s 2002 speech on environmental justice 9 draws explicit links between equality of
opportunity, social justice and the environment. However, given the Executive’s stated desire to
ensure that the planning system in Scotland contributes fully to the sustainable development
agenda, it would be a very positive step if Ministers could elaborate on the mutually supporting
7

DRC, Disability Awareness Survey 2005

8

Scottish Executive, A Partnership for a Better Scotland, 2003

9

Rt. Hon. Jack McConnell MSP, ‘Environmental Justice’, speech to ERM Conference, Dynamic Earth,
Edinburgh, 18 Feb 2002. www.scotland.gov.uk/News/News-Extras/57
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three pillars – the environmental, economic and social – of sustainable development and this
model’s relevance to the Planning Bill.
Work being undertaken on sustainable communities by the Office of the Deputy Prime Minister
(ODPM) in England and Wales provides one example of how this interdependent three-pillar model
of sustainable development might look, describing sustainable communities as being:
x
x
x
x
x
x
x
x

Active, inclusive and safe
Well run
Environmentally sensitive
Well designed and built
Well connected
Thriving
Well served
10
Fair for everyone

These eight components seek to integrate the economic, social and environmental factors which
are, taken together, the necessary drivers for delivering sustainable communities. This is only one
model, but offers one point of departure for looking at how devolved planning legislation and policy
might deliver on the sustainable development agenda.
In addition to work on sustainable communities, the ODPM’s planning policy statement (PPS) on
sustainable development recommends that planning authorities integrate the economic, social and
environmental factors into development planning. Failure to mainstream disability access into, for
example, a large retail development could not only lead to social exclusion but have an impact on
sustainable economic growth. The PPS advises that development plans should address the
impact that the external environment -- such as the location, public transport and open space -- has
on certain community groups, and that buildings should be functional as well as aesthetically
11
pleasing .
Underpinning the commitment to sustainable development in the planning system in England,
Scotland, Northern Ireland and Wales is the UK Shared Framework for Sustainable
Development 12. The UK government and the devolved administrations have signed up to deliver a
UK strategic framework for sustainable development and have agreed a set of shared principles to
help meet the overall purpose of sustainable development.
The shared principles define the approach to how each administration shall meet the above. It is
based on 5 principles that promote the ‘three pillars’ model of sustainable development:
x
x
x
x
x

Living within Environmental Limits
Ensuring a Strong, Healthy and Just Society
Achieving a Sustainable Economy
Promoting Good Governance
Using Sound Science Responsibly

It is worth highlighting that the second principle, Ensuring a Strong, Healthy and Just Society is
concerned with meeting the needs of everyone now and in the future. In light of the Scottish
Executive’s commitment to these five principles 13, the DRC would welcome further detail on how
the Planning Bill will deliver specifically on the social element of sustainable development.

10

See www.odpm.gov.uk/index.asp?id=1139866 for detailed consideration of these eight key components.

11

ODPM, Planning Policy Statement 1: Delivering Sustainable Development, 2005

12

DEFRA, One future- different paths, The UK’s shared framework for sustainable development, 2005

13

Scottish Executive, Choosing Our Future: Scotland's Sustainable Development Strategy, 2005
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5. Conclusion and recommendations.
x

Planning is central to the wider disability equality agenda, as it addresses fundamental
questions about the design and use of physical space. Historically, it has often been the
case that questions around disability access have been left until the building standards
phase of a development, by which time it is too late to revise core issues around, for
example, the location and dimensions of a development.

x

Planning authorities are legally required under the Disability Equality Duty from December
2006 to monitor and assess how their policies and practice contribute to disability equality
and combating discrimination.

x

There is a need for further detail on how it is envisaged the Planning Bill will contribute to
the social dimension to sustainable development.

x

The consultation provisions in the Bill are welcome, and it would be helpful if the links
between these and the Disability Equality Duty could be spelt out in more detail.
Consultation will be key both to meeting the Duty and in relation to Access Statements.

x

Access Statements are potentially hugely significant, but more detail is needed from the
Scottish Executive on when and how they will be used. They can aid effective
mainstreaming of disability equality from the outset of a development, and ensure that
private developers as well as public sector bodies also have a requirement to demonstrate
how a development will contribute to disability equality.

Disability Rights Commission
March 2006

WRITTEN EVIDENCE FROM JACQUI DU ROCHER
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
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I look forward to hearing from you.
Yours sincerely
Jacqui du Rocher
18 February 2006
WRITTEN EVIDENCE FROM DUMFRIES FRIENDS OF THE EARTH
Following the invitation issued in December 2005 we now submit our response on the
Planning etc (Scotland) Bill.
We request that the Communities Committee gives
consideration to this response as part of its deliberations on the Bill.
In addition to this letter our response consists of a 'commented' copy of our response to the
2005 Planning White Paper. This is included because we consider that our comments on the
White Paper remain broadly pertinent to the Bill.
We assume that the Committee should be concerned with consideration of the detail of the
Bill. In our view this is virtually impossible due to the fact that the Bill is composed of a major
collection of inserts to the 1997 Act. The detail of the Bill can only be properly understood in
its context as part of the amended 1997 Act. The Committee, like everyone else, is disabled
from consideration of the reality of the Bill by the form in which it has been presented. The
various associated documents setting out what the Bill intends to do are noted. These confirm
the approach set out in the White Paper but do not facilitate proper detailed consideration of
what is proposed.
We expect that the difficulty of looking at the meaning of the detail of the Bill will draw
attention away from the wider consideration as to whether in practice it would be capable of
producing a positive outcome. In our view, the outcome is set to be more complex and,
ironically, less user friendly than the current system. Although the rhetoric is supportive of
planning for people, the practice will work to favour those with power and money.
We are pleased to see that "The planning authority must exercise the function with the
objective of contributing to sustainable development". We think that the general public has a
critical role to play in this change. We are therefore disappointed that the Bill does not specify
the importance of involvement of the general public in the planning process. The White Paper
makes many references to 'the wish to secure the involvement of 'local people'. We believe
that it is important that the voice of 'local people' should be heard, but in our opinion the
approach of the White Paper could easily be too narrowly construed in regulations flowing
from the Bill. The result would be that interested people or groups are actually excluded from
planning processes. The bill should clarify that it is the wider (general) public which is invited
to participate in planning processes.
Debbie Hamilton.
Dumfries Friends of the Earth
5 March 2006
5 March 2006
Note:
Comments added in consideration of the
Planning etc Scotland Bill are highlighted in
bold

Dumfries Friends of the Earth
c/o Debby Hamilton
Rosebank
Bankend Road
Dumfries.
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Dear Mr McKinnon,
I refer to your consultation on the White Paper - 'Modernising the Planning System', which
was received in July. Unfortunately, with the holiday period there has not been proper
opportunity for the Group to give this full consideration. Nonetheless, we have felt it important
to provide our main comments.
It is noted with disappointment that this new bill was published in the preChristmas period when of course it would be lost under the pile of seasonal
priorities. This does not encourage us to feel confident that a thorough
assessment by the Communities Committee is being supported.
As an overview we would comment that although there are criticisms of the current planning
system, any change to it means a loss of accumulated community knowledge about planning
as well as a need for the community to 'learn' about the change and what it means. This is
difficult for community groups and individuals with few resources and limited or no access to
professional advice. Therefore, any major change has to be justified by comparison with
improvements to deal with the defects of the current imperfect but tried and tested system. In
this case, we are far from convinced that the new system will, even after a engthy bedding in,
mean any net improvement.
We are pleased to see the emphasis given to enforcement. If carried through, this should be a
benefit to people who should reasonably expect evenhanded treatment by planning
authorities. This may also help to develop confidence in the system. However we are
concerned that difficulties with enforcement of conditions over the long term of a development
have not been specifically addressed.
We note that development will now to have a start and completion certificate.
This should help with the enforcement of conditions.
We recognise the two main criticisms of the current system,- that it is not effective in
delivering planning decisions and that it does not take due account of the views of local
people. We think that the Executive is naive and mistaken in its view that a modernised
system can be designed to it satisfy both of these complaints. Proper consultation necessarily
requires some time, and this has to be balanced against the pressure for speedy decisions.
It is our view that the balance requires to be changed so that the planning system gives more
weight to the views of third parties in planning decisions. However, we realise that
consideration should only be given to material matters, which should in any case have been
taken into account!
We note that while the Executive has not provided third party right of appeal it
has restricted democratic involvement in planning decisions and also reduced
the practical scope for appeal by applicants. We consider that the right of
appeal of officer decision to a Council committee does not provide a sufficient
safeguard. Planning officers vary in their views, and decisions will inevitably
reflect these rather than a consistent application of transparent policy. It is
preferable to have idiosyncratic decisions made by a democratically
accountable planning committee than a faceless unaccountable bureaucrat!
We think that most people have lives to lead and do not have the time or inclination to get
involved with the planning system unless they see their interests as being directly affected.
This means that the laudable efforts to secure early involvement by local people are like
pushing a stone uphill,- only achieved with extreme effort - and not capable of being kept up
in the long term. Put in another way, just because decisions are made with apparently
inclusive and transparent processes does not necessarily mean that in reality they will be any
more acceptable to local people.
We have a current concern about an imbalance in the system in favour of developers,
landowners, and financial interests - by comparison with 'the general public' for whom it is
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said and supposed to work. In our view the terms of the White Paper are such as to make
this worse.
x
The current system is brought into disrepute by a limited number of Councillor
decisions which appear not to be supported by sound planning reasons. At the
same time, it is the ability of Councillors to bring sense and scrutiny to decision
making which is one of the strengths of the current system. Unfortunately, the new
system seeks to reduce this democratic facet of the system.
x
Our understanding of the White Paper is that decisions made at National level could
only be challenged through the courts. Obviously, this is a disadvantage in the
planning process to community and other voluntary groups.
x
In our view the proposed new system will for all decisions necessarily favour those
parties with financial interests who could potentially pursue their interests through
the courts. Planning officers are well aware of this and in order to meet targets will,
where matters of judgement are concerned, tend to make decisions which avoid the
risk of legal challenge.
For the above reasons we still consider that third party rights of appeal should be a part of the
planning system. We are not at all convinced by the reasons for its exclusion set out in the
White Paper, nor, we believe, will be the many other groups and individuals who supported it
in the earlier consultation.
We are concerned that the White Paper misses an important opportunity in that it does not
seek to integrate the new system of Strategic Environmental Assessment with plan making.
Actually, this process could have more easily fitted with the current practice of draft plans
followed by final plans. It is difficult to see how the consultation required for this, which has
superior status in that it comes from a European Directive, could integrate with the one-stage
process proposed by the White Paper. We are pleased that the effects of policies on the
environment will now be scrutinised, but fear that the development plan process will be
running two different consultations, on two different time tracks, making most local people too
confused to participate effectively.
We believe that planning should have a clear purpose and that we cannot discuss ways and
means without also discussing where we want to go. We would like to move towards a more
sustainable society, and we see Strategic Environmental Assessment as very important,
because it could be a means towards that goal. We are disappointed that it's place in the
planning process has been given so little consideration in this document.
We are very pleased to see that "The planning authority must exercise the
function with the objective of contributing to sustainable development". This
has been a central concern for Friends of the Earth over many years and its
inclusion as the objective of planning is welcome.
The interpretation of
sustainable development is not fixed, reflecting, as it does, the continuing
debate. Therefore, we think the legislation should state that there will be an
opportunity for interested parties to contribute in the formulation of any related
guidance the Scottish Ministers may issue to a planning authority.
Yours sincerely,
Debby Hamilton
WRITTEN EVIDENCE FROM DUMFRIES AND GALLOWAY COUNCIL
I refer to your letter dated 22 December 2005 seeking responses by 6 March 2006.
This Council's Planning and Environment Services Committee considered the contents of the
Planning White Paper, published June 2005 at their meeting on Tuesday, 13 September. It is
considered that in general the Planning etc. Bill has carried into legislative form what was set
out in the Planning White Paper. Thus, the Council's earlier comments remain relevant. A
copy of the agreed response to the White Paper is attached for information and as a response
from Dumfries & Galloway on the Planning etc. Bill (Appendix 1). The Council has very
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recently changed Administration and the new Chair of Planning and Environment Services
Committee Cllr G. McBurnie has been advised that an officer response would be sent to you
on this matter.
Council officers have compiled a number of further comments, which are also submitted for
the consideration of the Communities Committee. The first three points relate to matters
raised in the Council's earlier response. These are :1. The prioritisation of the Development Plan and the related changes in the arrangements
for preparation of development plans and in development management set out in the
White Paper, are maintained in the Bill. It is therefore felt that the Council's concerns
about unresolved inherent conflicts in the proposed new system remain. These are in
respect of the stated principal objectives of the changes:
x
x
x
x

strengthening the involvement of communities;
speeding up decisions;
reflecting local views better;
and allowing quicker investment decisions.

2. The Council response to the White Paper noted concern that the reduction in Elected
Member involvement in development control would lead to the marginalisation of
Councillors in the democratic decision making process. The inclusion of the White Paper
proposals in the new Bill means that this concern is still an issue for the Council.
3. In respect of the suggestion that breaches of planning enforcement be considered a
criminal offence it is noted with disappointment that this has not been adopted for the Bill.
The Bill itself is presented as a set of amendments to the 'Principal Act' which is the 'Town
and Country Planning (Scotland) Act 1997'. In addition to the Analysis of Responses to
the White Paper the Bill is accompanied by:
x
x
x

Explanatory Notes (and Other Accompanying Documents;)
Memorandum on Delegated Powers; and a
Policy Memorandum.

As part of its Committee stage the Communities Committee is seeking evidence on the
general principles of the Bill, including general comments on its objectives. The following
officer comments are attached in this respect.
4. Part of the documentation accompanying the Bill is an Analysis of Responses to the
White Paper. This provides an overview of the responses but does not highlight the
specific ways in which individual comments have been considered relative to the
development of the Bill. Thus, although it is accepted that all responses have been
considered, the extent to which the Council's or any other view has been influential is not
made explicit.
5. As already recognised in respect of the White Paper, the proposed changes of the Bill do
not amount to a new planning system. However, the Bill does involve a thorough overhaul
of the current system, with widespread and radical changes to nearly every part to
address its perceived weaknesses and to facilitate the Scottish Executive's objectives and
priorities for Scotland. It is understood that the changes brought in by the Bill are not
intended as a piecemeal collection of 'individual' improvements. They are designed to be
as a consistent package of measures intended to work together to make the system work
in a more efficient and focused way. However, the text from which the new system must
be applied is at least in the first instance extremely complex since it requires reading the
1997 Act and the new legislation as a single combined document. This is a significant
impediment to comprehension which at this stage raises difficulties for the making of
constructive comment. Beyond that, it is anticipated that the complication of the text
constitutes a barrier to effective implementation of the new system by its users.
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6. In general, it is considered that the Executive has adhered to the approach set out in the
White Paper. This is consistent with the view that this is an integrated set of measures.
7. The introduced requirement that "The planning authority must exercise the function with
the objective of contributing to sustainable development" is welcome. This restates a
requirement of the Local Government (Scotland) Act 2003 and picks up on the objective
of promoting sustainable development of Directive 2002142lEC of the European
Parliament on the assessment of the effects of certain plans and programmes on the
environment. The difficulty of establishing what this may or may not mean in any
particular case is recognised.
8. The Explanatory Notes recognise in the Financial Memorandum that the new system will
incur additional costs for local authorities, in particular in the early period. It is not clear
where this additional money is to be found although it is understood that assistance with
training is to be provided by the Executive. It is also acknowledged that at present in most
local authorities the planning service is in general under-funded. There is a reasonable
concern that this handicap has not been fully taken into account in the assessment of the
practicality of the new system.
Andrew Maxwell
Service Manager, Strategic Planning
Dumfries and Galloway Council
3 March 2006
MODERNlSlNG THE PLANNING SYSTEM
I refer to your letter dated 6 July seeking responses by 16 September 2005. This Council's
Planning and Environment Services Committee considered the contents of the White Paper at
their meeting on Tuesday, 13 September and agreed the following response:1. Welcome the modernisation of the planning system.
2. Concerned that there are inherent conflicts in the improvement proposed in terms of the
following principle objectives:
x
x
x
x

Strengthening the involvement of communities
Speeding up decisions
Reflecting local views better
Allowing quicker investment decisions

3. Welcome the closer involvement of Elected Members and the public in development plan
preparations.
4. Express strong concerns regarding the proposed reduction of Elected Member
involvement in development control which would lead to the marginalisation of councillors
in the democratic decision making process.
5. Welcome the proposals to give Councils responsibility for neighbour notification of
planning applications.
6. Welcome the proposals on enforcement and suggest that relevant breaches be
considered a criminal offence.
You will be aware that this Council is a participant of the Government's modernisation and
efficient government agenda.
As an example, the Council has responded by having its four Local Plan Inquiries heard at cojoined meetings to accelerate their adoption timetable.
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Dr Joan Mitchell
Chair
Planning and Environment Services Committee
Dumfries and Galloway Council
15 Sept 2005
WRITTEN EVIDENCE FROM DUNFERMLINE & COAST ASSOCIATION OF COMMUNITY
COUNCILS
Chair Chris: Cunningham, Inverkeithing CC,
Vice Chair: Kate Findlay, Bellyeoman CC,
Secretary: Alex Falconer, Kingseat CC.
Treasurer: Martin Gaskin, Dalgety Bay CC
To Members of the Scottish Parliament,
Planning etc (Scotland) Bill as introduced 19 December 2005
We refer to the above Bill.
The stated aims of the Executive proposals was to introduce a greater involvement with the
Community on Planning legislation and to speed up the process. The current Bill whilst
possibly leading to the second does nothing for the first.
Between 1970 – 1984 as a senior shop steward at Rosyth Dockyard and a member of the
then Shipbuilding Trades Joint Council I examined many contracts of employment. I also
spent 15 years in the European Parliament between 1984 – 1999, examining all types of
proposed Directives. This Bill is by far the worst use of the English language I have
encountered. If I, as someone who has read and understood such proposals, finds it difficult
to read this rubbish, I fail to understand how the ordinary lay community person will see this
as a way to involve the community in the future.
Whilst as an Association we are struggling to place proposed amendments, it is
however our view that this Bill should be withdrawn and a more readable version
produced.
The Scottish Parliament was elected to bring political decision making closer to the people of
Scotland. To fulfil that aim the Members of the Parliament should ensure that they and not the
bureaucracy are in control of the democratic process.
We await your deliberations.
Yours sincerely,
Alex Falconer,
Secretary,
27 February 2006
WRITTEN EVIDENCE FROM RUTH DURIE
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
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In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
It is only fair that anybody affected by a planning decision should have a say in it: to ensure
justice is also done for the environment it’s also important those who don’t stand to gain from
any deal and thus are relatively neutral also can register an opinion. From a personal
viewpoint, I am aware that the Fountainbridge redevelopment may result in much more traffic
on the stretch of Western Approach Road behind my flat: while I have no desire to stop this
redevelopment, I would like to ensure I have sufficient clout to ensure the company involved
considers this and acts accordingly (eg, puts in some soundproofing of more tress), While
Edinburgh is probably well run enough to remember this kind of detail, too many councils
would simply overlook it.
I realise that appeals slow the entire planning process down, but given that one bad planning
decision can them be used as precedent to allow other bad planning decision, better the
system is too slow than too fast,
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Ruth Durie
8 February 2006
WRITTEN EVIDENCE FROM EAST AYRSHIRE COUNCIL
Dear Sir / Madam,
PLANNING etc (SCOTLAND) BILL
I refer to your recent request for written evidence on the general principles of the Planning etc
(Scotland Bill) and herewith attach for your information a copy of a report on the subject which
it is intended to submit to the Development Services Committee of East Ayrshire Council on 8
March 2006. It is appreciated that the Committee date is after the 6 March 2006 deadline for
evidence requested by your office and consequently, I would request that the evidence
presented in the report be treated as comments by officers of the Council at this time.
As you can see from paragraph 1.1 of the report, the Council is being asked to homologate
the evidence presented in the document. It would be my intention to advise you direct as soon
as this homologation has taken place and to inform you of any changes to the evidence as
may be requested by Committee.
I trust that this course of action is acceptable to your office.
Yours sincerely
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Alan Neish
HEAD OF PLANNING, DEVELOPMENT AND BUILDING STANDARDS
EAST AYRSHIRE COUNCIL
DEVELOPMENT SERVICES COMMITTEE - 8 MARCH 2006
PLANNING ETC. (SCOTLAND) BILL
Report by Executive Director of Development and Property Services
1.

PURPOSE OF REPORT

1.1

To advise the committee of the contents of the Planning etc. (Scotland) as laid before
the Scottish Parliament and to homologate the comments submitted to the
Parliament’s Communities Committee.

2.

BACKGROUND

2.1

The white paper entitled ‘Modernising the Planning System’ was published in June
2005 and brought together the Scottish Executive’s final proposals for the
modernisation of the planning system in a single document. A report outlining the
content of the white paper and providing comments was submitted and approved by
committee in August 2005. The purpose of the Planning etc. (Scotland) Bill is to
amend existing planning legislation to implement the proposals in the white paper
which require changes to primary legislation.

2.2

The Bill is being scrutinised by the Communities Committee of the Scottish
Parliament. That committee has issued a call for evidence to be submitted by 6
March 2006. Evidence based on the comments below has been submitted to the
Committee.

3.

SUMMARY

3.1

The contents of the Bill are summarised below.
Part 1 of the Bill makes provision for the National Planning Framework (NPF). This
part enhances the role and status of the NPF to make it a more powerful instrument
for securing delivery of national policies and projects.
Part 2 of the Bill is designed to replace the existing provisions of the 1997 Town and
Country Planning (Scotland) Act (the ’97 Act) as it relates to development planning.
The central policy objective of the Bill is to reinforce the primacy of development
plans and ensure that they are kept up to date and relevant to local needs. New
arrangements to ensure public involvement and consultation are outlined as well as a
simplified process for public examination of the plan. There is also a greater focus on
ensuring delivery of the plan and that outcomes are measured.
Part 3 of the Bill amends selectively the part III of the ’97 Act relating to development
control (promotion) to improve the efficiency of the process so that applications are
not unduly delayed and are considered at the correct level.
Part 4 deals with improvements to planning enforcement and part 5 to Tree
Preservation Orders. Part 6 deals with the correction of errors in planning decisions.
Part 7 introduces new powers to enable the Scottish Executive to audit performance
of local planning authorities and gives Ministers the discretion and power to
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investigate planning decisions if there are concerns over the basis and rationale for
them.
Part 8 makes provision for modernising various aspects of the financial provisions of
the ’97 Act.
Part 9 introduces the concept of Business Improvement Districts. First championed in
the United States these allow local businesses to collectively invest in areas that they
operate in whilst ensuring that they take account of plans agreed by the local
authority.
Finally part 10 sets out amendments to various miscellaneous and general provisions
set out in the Planning (Listed Buildings and Conservation Areas) (Scotland) Act 1997
or s45 and s130 of the ’97 Act.
3.2

A full copy of the Bill and associated documents released when the Bill was
introduced in the Scottish Parliament on 19 December 2005 has been placed in the
members information point.

4.

PARTS 1 AND 2 OF THE PLANNING BILL AND COMMENT

4.1

Of necessity much of the content of the Bill is technical in nature and generally
follows closely the contents of the white paper. However there are a number of issues
that should nevertheless be highlighted in relation to part 1 and 2 and the committee
is invited to consider the comments below for submission to the Communities
Committee. Specific comments on the Bill are highlighted in bold.

National Planning Framework
4.2
The Scottish Executive proposes to publish the second National Planning Framework
(NPF) in 2008. In comparison to the first and non statutory NPF it will set out on a
statutory footing the Executive’s strategic development and investment priorities in
relation to nationally important developments such as trunk roads and new railway
lines. It will indicate where inter-regional choices need to be made and will identify
responsibilities and outputs for locally delivered services and facilities in key policy
areas such as health, education, affordable housing and waste management. As
such it will provide the national context for development plans.
4.3

It is proposed that the NPF is prepared, published, kept under review and revised
‘from time to time’ by Scottish Ministers. The Scottish Ministers would be obliged to
‘consult such persons and bodies as they consider appropriate in preparing or
revising the framework’ and are to lay the proposed NPF before the Scottish
Parliament to enable it to be considered over a 40 day period.
Given the importance of the NPF to development plans it is considered that
new section 3A (8) should be amended to specifically include Planning
Authorities as consultees.

Strategic Planning Authorities and Strategic Development Plans
4.4
Under new section 4 Scottish Ministers will be given the power to designate a group
of planning authorities as authorities which are jointly to prepare a strategic
development plan and when acting jointly as the strategic development planning
authority. Although the white paper indicated that it was the intention to request that
new style strategic development plans are prepared only for the 4 main city regions it
is only the financial memorandum to the Bill that this view is repeated. Conceivably
therefore under the proposals as they stand it would be possible for Scottish Ministers
to designate the 3 Ayrshire planning authorities as a strategic planning authority. It is
considered that clarity on this issue is required but the opportunity for the Council to
re-state its case for Ayrshire being so designated is still available.
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4.5

Even if Ayrshire is not designated a strategic planning authority it is nevertheless
important that the Council is consulted for its views on any strategic development
plan under preparation for the Glasgow conurbation given that it is likely to be
contiguous to it. Under new section 9 4(b) the strategic development planning
authority is obliged when preparing its “main issues report” to seek the views of, and
have regard to any views expressed by “each planning authority the district of which
is contiguous with the strategic development plan area”. When the plan has been
prepared following consideration of responses made and is published there is an
opportunity for anyone to make representations. However although the strategic
planning authority is obliged to send a copy of the proposed strategic plan to “key
agencies” there is no such obligation to send a copy to local planning authorities
contiguous to the strategic development plan area or to be consulted on the proposed
plan. The only requirement is to notify those who made representations to the main
issues report that the document is available for inspection and to “consult …the key
agencies and such persons as may be prescribed”.
The omission of local planning authorities that are contiguous to the strategic
plan area being sent a copy of the proposed strategic development plan and
being consulted on the plan should be rectified.

Local Development Plans
4.6
New section 15 of the Bill describes the form and content for Local Development
Plans (LDP).The LDP is to be a spatial strategy setting out a vision for the area under
consideration, the matters that might be expected to affect development in the future
and the policies and proposals for development and use of land in the area. New
section 16 1(b) obligates planning authorities to prepare LDP at intervals of no more
than 5 years.
4.7

4.8
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As with strategic development plans the LDP must take into consideration the
National Planning Framework and be based upon a “main issues report” which
should set out general proposals for development, the location of proposed
development as well as general proposals which set out a “reasonable alternative(s)”.
In compiling the issues report the planning authority must seek the views of key
agencies and any others prescribed by Scottish Ministers. The main issues report
must be published and presented in a manner that it can be “readily understood by
those persons who may be expected to desire an opportunity of making
representations to the authority”.
Following consideration of any representations the planning authority should prepare
the LDP and an action programme showing how the plan is to be implemented, send
a copy of the plan and action programme to each key agency and consult them, and
notify any who made representations to the main issues report. A period must be set
aside to allow for representations to be made. The LDP must also include a schedule
of land in the ownership of the planning authority and how it is affected by the policies
and proposals set out in the LDP. If following the receipt of representations the
planning authority consider that substantial modifications which “would change the
underlying aims of the strategy of the proposed plan” are requisite they cannot modify
it but are to prepare and publish a new proposed LDP.

4.9

New section 16 (5) would enable “Two (or more) planning authorities [to] prepare a
joint LDP extending to parts of each (or all) of their districts”. In other words it would
be possible if the Councils so agreed to have one LDP covering Ayrshire.

4.10

Following the consideration of any representations to the proposed LDP and
modifications a copy of the plan and action programme must be sent to Scottish
Ministers with a report “as to the extent to which the authority’s actings with regard to
consultation have conformed with (or have gone beyond the requirements of) the
authority’s current consultation statement”. The submission should request that
Scottish Ministers appoint a person to examine the plan if there are outstanding
representations to the proposed LDP.
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4.11

On appointment the person examining the plan must firstly examine the extent of the
authority’s consultation arrangements. If the appointed person is not satisfied with the
extent of consultation the authority may be requested by Scottish Ministers to take
whatever steps they feel are required to ensure proper and adequate consultation of
the LDP. Where such a direction is received the appointed person is prohibited from
proceeding with the examination of the plan.
The form that the examination is to take (whether it should be in public or whether
persons who have made representations are to be heard or are to present written
representations) is to be at the discretion of the appointed person. On completing the
examination the appointed person is to publish a report setting out and giving reasons
for the conclusions drawn and recommendations made. The planning authority is
obliged to make the modifications to the plan as recommended, carry out an
environmental assessment and to do so with in 3 months of receiving the report.
However the ability of a planning authority to deviate from the reports
recommendations are to be prescribed but the grounds upon which an authority can
decline to implement a recommendation of the appointed person have yet to be
published.

4.12

Under new section 20B each planning authority must prepare a “development plan
scheme” that sets out the programme for preparing and reviewing the local
development plan. The scheme must include a proposed timetable for each stage of
the process, details of what is likely to be involved in each stage of preparation and
an account of when consultation is likely to take place.

4.13

Under new section 22 Supplementary Planning Guidance is to be given statutory
force. Any guidance will require to be published and representations invited. Before
adopting any guidance a planning authority must send a copy to Scottish Ministers
who can direct that modifications are undertaken.

4.14

New section 23B provides default powers for Scottish Ministers to enable them to
either direct an authority to prepare a LDP (or Strategic Development Plan) or
prepare it themselves with costs being chargeable to the authority.

4.15

The status to be given to LDP and supplementary guidance is detailed in new section
24 and provides as at present that any determination under the planning acts regard
must be made in accord with the development plan or NPF unless material
considerations indicate otherwise. It is however important to note that in regard to any
incompatibility between a LDP and the NPF “whichever of them is the later date is to
prevail”.
As indicated above most of the procedural changes to the local planning
process were flagged in the white paper and can generally be supported.
However it is considered that it is entirely unacceptable that the grounds for
departing from the recommendations of the person appointed to examine a
proposed LDP have not yet been published by Scottish Ministers and that they
should be published as soon as is practicable. Only when the grounds are
available can Councils respond properly to the proposal. As such the proposal
removes authority to decide on the content of the LDP from a democratically
elected Council to an unelected official. This is not considered acceptable.
Notwithstanding the ability of the person appointed to determine the format of
the inquiry is supported particularly if this will make the process quicker and
more meaningful for members of the public.
It is also unacceptable that details as to what planning authorities will be
required to do to publish the plan and make “persons … aware that they are
entitled to make representations” are not provided but are to be “prescribed”. If
this means that householders are to be individually notified of proposals in the
main issues report and LDP by the authority then it should be stated as such.
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The increased status given to supplementary planning guidance is welcomed
as it would enable detailed development management (promotion) policies to
be separately considered reducing the size and complexity of LDP. It should
make it easier to prepare more focused and readable planning documents and
enable the Council to keep LDP up to date.
Whilst the need for publishing a development plan scheme is supported the
need to allow for review ( but subject to ensuring that updated LDP are
prepared every 5 years) should be more explicitly stated in new section 20B.
Development Management
4.16
“Development Management” is the terminology now being used with reference to the
Development Control or, in East Ayrshire, Development Promotion function. The Bill
introduces new, or adds to existing, sections of the ‘97 Act.
4.17

By alteration to Section 26, the introduction of mezzanine floors within existing retail
or other buildings becomes “development” and subject to planning control.
This is a welcomed additional control addressing a growing retailing trend.

4.18

New section 26A allows for Regulations to be introduced that define the classes of
development that will be considered to fall within the categories of “national”, “major”
or “local” development. Such categories form part of the intended hierarchy of
development classes that will determine by what means and subject to what
procedures an application is considered. During the development management
process, different categories of development will be subject to different procedures for
submission, processing and determination with a view to streamlining the system and
enabling a more proportionate allocation of resources.
This is generally welcomed but much will depend on which development types
are allocated to which category.

4.19

The introduction of Initiation and Completion of Development Notices will strengthen
the enforcement process by alerting the Council to key stages in the development
process and any consequent implications for the submission of details, (and failure to
do so).
This is a welcome additional requirement, however, there will be a consequent
administrative burden in respect of handling the Notices, processing any
outstanding conditions relative to the programming of development and,
potentially, arising from additional enforcement activity brought about by a
greater awareness of what development is being undertaken.

4.20

Powers within the Bill will allow for the introduction of standardised application forms
across Scotland that will aid the submission of applications and speed the initial
validation stages following receipt of an application. In addition, specified applications
will require to be accompanied by a statement on access for the disabled.

4.21

Procedures for variation of applications following receipt are put on a statutory footing
by revisions to section 32.
The above two measures are welcomed.

4.22
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With a further view to strengthening the enforcement system, where a request is
made to an applicant to seek planning consent in respect of a development already
undertaken, under alterations to Section 33, that request will have the status of an
enforcement notice and failure to submit an application would be a breach of that
notice.
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This alteration removes a long standing public concern that retrospective
applications are not necessarily addressed as rigorously as those submitted
prior to development commencing.
4.23

By amendments to Section 34 of the Act, the process whereby neighbours are
notified of planning applications is transferred to the Planning Authority and will be
detailed within separate regulations.
The Scottish Ministers have indicated that the additional administrative burden
of this process would be addressed by an increase in planning application fees.

4.24

New Section 35A places an obligation on prospective applicants, within certain
classes of development to be prescribed by regulations, to comply with certain preapplication consultation procedures. These classes will include major developments,
those where an Environmental Impact Assessment is required and large scale bad
neighbour developments being a departure from the development plan. An applicant
may also serve a “Proposal of Application Notice” on the Planning Authority to
determine if their development falls within the prescribed classes requiring them to
undertake pre-application consultations. The Authority will have 21 days to respond;
failure to do so will mean that no such pre-application consultations can be required.
Section 35C requires applications to be accompanied by a “pre-application
consultation report” where such consultations have been required.
It would be hoped that applicants considering submission of such significant
proposals would in any case undertake consultations with key consultees.
However, where that is not the case and should applicants be hopeful that
consultation will be a process exercising the planning authority rather than
them, it can be anticipated that Proposal of Application Notices will be received
and will create an additional workload for the Division.

4.25

Changes to Section 36 of the Act continue the requirement to maintain a register of
applications received within which additionally must be recorded variations of
applications (Section 42 above), any proposal of application notices (Section 35A
above) and any pre-application consultation reports (Section 35C above). The
register is to be updated weekly (or at such intervals as may be prescribed) and its
availability shall be periodically advertised in the local press.

4.26

In order to address concerns about how a decision was reached and what views and
material considerations played a role in determining how an application was decided,
the register will also require to be revised to include information about documents,
and the material considerations, to which regard was had. Furthermore, the register is
to include information on planning obligations, (see 4.36 below).

4.27

Furthermore, provisions in the Bill include a requirement to publish decision notices
including the terms of the decision, any planning conditions and the reasons behind
the decision and any conditions imposed. The decision notices shall be placed on the
planning register.
The above three paragraphs promote greater transparency and allow for wider
understanding relative to the planning system. This is welcomed, however, it
represents an additional administrative burden.

4.28

With a view to strengthening public participation in the planning system, new section
38A allows for the introduction of regulations requiring that, in relation to certain
classes of development, (major and local development significantly contrary to the
development plan, applications requiring an Environmental Impact Assessment and
large scale bad-neighbour developments), the applicant and any person so
prescribed, will have the opportunity of a hearing before a committee of the Authority.
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Whilst East Ayrshire currently operates a hearing system at Committees, this is
a hearing into objections and for that reason has a different focus to that
proposed in the Bill where there need not be objectors wishing to speak in
order for there to be a hearing. It would be sufficient for the applicant to wish to
address the Committee in respect of their application being within a specified
class. Potentially the Local Planning Committees could be entertaining
additional hearings; although this may be offset by recent reviews of the
scheme of delegation or such future measures as may result from the
implementation of new Section 43A below.
4.29

Section 39 of the Act is amended to widen the circumstances whereby a Planning
Authority may decline to determine repeat applications.
This provision now allows Planning Authorities to decline to determine
applications where more than one previous similar application has been
refused by it, within two years, and there have been no changes to the
development plan or material considerations. Previously this ability became
available only after an appeal or call in by the Scottish Ministers.

4.30

Alterations to Section 43 of the Act allow the Scottish Ministers, in circumstances
where an application has been referred to them by the Planning Authority, to impose
conditions on a consent or prevent issue of a decision until the Planning Authority has
satisfied the Ministers that it has taken necessary steps to comply with a direction. At
present the Scottish Ministers cannot impose conditions without calling the
application in, holding a hearing, going through a public inquiry or written
submissions.
This measure would potentially speed up the process, but could result in the
imposition of conditions not agreed by the Planning Authority.

4.31

New Section 43A allows for the prescription, through regulations, of the form, content
and procedures for adopting, including frequency, a Scheme of Delegation. Planning
Authorities will be required to submit proposed schemes of delegation to the Scottish
Ministers before the Council agrees the scheme. Applications falling outside the
delegated scheme will be determined at committee. Decisions taken by officers on a
delegated basis will potentially be subject to review where required by the applicant
and where an application is refused, approved subject to conditions or no decision is
taken within a prescribed period. This is presented as an efficiency measure,
removing involvement of the Scottish Executive Inquiry Reporters Unit (SEIRU) and
placing responsibility for considering appeals in respect of local developments before
a local review body of the planning authority. Regulations will indicate the time period
within which the review body is to arrive at its decision on the application. Failure of
the review body to arrive at a decision within a prescribed period will amount to a
deemed refusal of the application against which the applicant may appeal to the
Scottish Ministers.
The intention here is to provide an accelerated route for determination of small
scale, non-controversial, policy compliant applications. However, the Planning
Authority already has a detailed scheme of delegation which sets out to
balance speed of decision making against accessibility and accountability. The
Bill will require the Council’s scheme of delegation to be arrived at and drafted
in accordance with set procedures. The clearly stated requirement that
Councils submit proposed schemes of delegation to the Scottish Ministers sits
uncomfortably against the White Paper’s (Modernising the Planning System)
assertion that “the details of each delegation scheme will be for the planning
authority to determine”. This needs to be clarified to establish the purpose
behind any submission to the Scottish Ministers.
The proposed review body will in essence determine “appeals” (reviews) in
respect of decisions on local development. It is notable that the legislation is so
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drafted that the initial consideration of the “local” application is undertaken on
behalf of the planning authority “by a person appointed by them for the
purposes of this section instead of by them”. This wording within the Bill would
not appear to make it mandatory that the appointed person in terms of
implementing delegated decision making is an officer of the Council. There is
also the prospect that any efficiencies in extending officer delegation may be
offset by an increase in applications.
4.32

Various Sections of the Act are proposed for amendment to allow the Scottish
Ministers to determine the most appropriate route for consideration of a planning
appeal dependent on the case and its circumstances; be it public local inquiry, a
hearing or written submissions.
Currently, appellants or Planning Authority can insist on the right to a hearing
at a public local inquiry. The proposal to have the determination route selected
by the Scottish Ministers is supported in that a mechanism consistent with the
scale of and issues in the appeal is more likely to result than in circumstances
where an applicant wishes to advance a potentially minor appeal through the
PLI process.

4.33

In respect of appeals determined by the Scottish Ministers, Section 47 of the Act is
extended to clarify that the matters to be considered at appeal are only to be those
that were before the planning authority when it took its decision; other than in
exceptional circumstances.

4.34

The current five year period within which to commence an approved development,
(planning permission and listed building consent), is reduced to three years by
alterations to Section 58 of the Act.
This proposal is supported in that it retains some measure of flexibility for
developers whilst reducing the uncertainty that arises from a period of five
years.

4.35

A new Section 59 redrafts the provisions relative to outline planning permission,
describing this process as seeking “planning permission in principle”. This is part of
measures to modernise the system clarifying that what is sought is agreement in
principle to a development. As a result of different planning authorities adopting
different approaches to agreeing what currently are called “reserved matters” and not
always affording the public an opportunity to comment on the details of the
development, the Bill establishes one new procedure whereby the need for
consultation and neighbour notification are clearly laid out at the detailed stage.
East Ayrshire Council has consistently followed an approach whereby
applications for reserved matters where subject to the same consultation and
neighbour notification processes as the preceding Outline Consent. The new
sect 59 is therefore supported.

4.36

Planning Agreements under Section 75 of the Act are a voluntary arrangement, tied
to the land, so that the use of land can be regulated or restricted in circumstances
where planning conditions are not applicable. In order to address criticisms that the
use of such agreements is neither open nor transparent, the Bill requires that all
planning obligations are recorded in the planning register, (see 4.26 above).
Additionally, it will be made possible, for example during appeal hearings, for
developers to bring forward “unilateral” obligations enabling provision or improvement
of necessary infrastructure.

4.37

Useful clarity is provided by additional clauses to sect 75. These confirm the role of
such legal agreements and clarify that the agreement may be conditional or subject to
conditions and, in the event of a breach of a legal requirement in respect of
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operations, its provisions can be undertaken by the Council with expenditure
recovered together with costs.
4.38

New Section 75A makes it possible for a developer to apply to the planning authority
to modify or discharge a Section 75 agreement. Regulations will provide for the form
and content of any such application, the publicity to be undertaken, the procedures to
be followed when considering any such application and the time period within which
such applications shall be determined. The applicants may appeal to the Scottish
Ministers against a decision reached in respect of their application to modify the
agreement, or once the prescribed period for determining their application has
expired.
Whilst the clarity and transparency arising from these measures is welcomed,
they will place an additional burden on the planning authority in terms of the
deadlines to be met, procedures to be undertaken and registers to be
maintained.

4.39

New Section 75D introduces “Good neighbour agreements” which are seen as a
means of allowing the developer and the community to engage on how a
development is carried out. GNAs are seen as complementing existing provisions for
safeguarding community interests through the planning process, but they should not
extend beyond reasonable considerations or duplicate provisions separately
enforceable by the planning authority and are specifically not to require the payment
of money.
The White Paper suggested GNAs would potentially allow developers to
commit themselves, to community groups or community councils, to matters
such as hours of operation, patterns and frequency of vehicle movements and
provision of more general information on environmental performance.
The Bill points to the value of GNAs being that the community would itself be
able to enforce the agreement against successors in title, presumably having
concerns that the planning authority may not be similarly inclined to enforce
similar obligations that it might have seen fit to encompass within a Section 75
initiated by the Council to secure the same ends on behalf of the community. In
the event that the community body and the applicant subsequently try, but fail,
to reach an agreed modification of the GNA, either may appeal to the planning
authority, [Section75E(2)]. Should the planning authority fail to timeously
consider such appeal or determine that the GNA should remain as originally
drafted, the applicant can appeal to the Scottish Ministers.
The role of GNAs is not fully supported for the following reasons:x their role appears very limited if they are not to intrude into areas
already capably addressed by planning conditions or legal agreements
involving the planning authority,
x their use presupposes that the community will be more likely to pursue
and secure by agreement certain obligations than the planning
authority,
x their use presupposes the planning authority would not be persuaded
to seek the same obligations that the GNA would secure, through any
Section 75 agreement that it might pursue,
x because the planning authority could in any case be involved as an
appeal arbiter in any dispute about the modification of the GNA.

4.40


600

New Section 144B allows for planning authorities to serve “temporary stop notices”
without having to serve an associated enforcement notice. Such notices would have
immediate effect and could replace the requirement otherwise to consider Interdict
through the Courts. They would have effect for 28 days only and are applicable
subject to certain limitations such as use of a building as a dwelling house.
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This is a very welcome measure which will quickly and effectively enhance the
enforcement function.
4.41

New Section 158A introduces “Enforcement Charters” which are a mechanism
whereby a planning authority will set out its enforcement policies, advising the public
on how to draw apparent breaches to the attention of the planning authority and how
thereafter it will pursue the complaint received.
This is a useful requirement to improve public confidence in the planning
system in general and the enforcement process in particular. It is welcomed.

5.

PART 5 OF THE PLANNING BILL AND COMMENT

5.1

Part 5 deals with Trees. As with the previous section comments are provided in bold.
Under new section 26 for the first time Tree Preservation Orders (TPO) can be made
exclusively for trees, groups of trees and woodlands that have cultural or historic
significance rather than for amenity value. The section also provides for statutory
undertakers to notify the planning authority when carrying out works to trees that are
subject to a TPO and for TPO to take effect on the date specified on the order rather
than on confirmation by a planning authority removing the need for provisional TPO
as at present.
All the proposed changes are worthy of support.

6.

PART 7 OF THE PLANNING BILL AND COMMENT

6.1

Part 7 introduces new powers to enable the Scottish Executive to audit performance
of local planning authorities and gives Ministers the discretion and power to
investigate planning decisions if there are concerns over the basis and rationale for
them.
These formalised powers could erode what is left of local decision making by a
planning authority.

7.

PART 9 OF THE PLANNING BILL AND COMMENT

7.1

Procedures for the introduction and implementation of Business Improvement
Districts (BIDS) are provided in part 9. Comments are provided in bold.

7.2

BIDS are a means to regulate and co-ordinate privately funded town centre
improvements. At present private sector funding is voluntary and makes it difficult for
projects to be undertaken on a consistent and sustainable basis. Over a dozen BID
projects have been established in England which has provided a strong evidence
base to demonstrate the type of benefits that can be secured from BID projects.

7.3

BID can only be created following a ballot of non domestic rate payers within the
proposed boundary. The ballot will provide an opportunity for BID proposals to be
agreed or otherwise. If agreed (certain conditions are specified) the local authority will
be required to make the necessary “BID arrangements” that will specify the projects
to be carried out. Once in force the authority must comply with BID arrangements in
place however the authority has a power to veto BID proposals and prevent the ballot
from taking place. If approved by ballot the BID arrangements will have effect for a
maximum of 5 years.
The Council has requested the Scottish Executive consider it for one of the
pilot BID projects to be set up this year following the recently approved
Kilmarnock Town Centre Strategy.
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8.

PART 10 OF THE PLANNING BILL AND COMMENT

8.1

Part 10 deals with various miscellaneous and general provisions mostly technical in
nature. Comments are again provided in bold. Of note is that controls over demolition
works in conservation areas are to be tightened and to widen the scope for investing
in conservation areas by ending the requirement to classify conservation areas as
being “outstanding” for conservation purposes.
Both proposals are considered worthy of support.

9.

FINANCIAL AND PERSONNEL IMPLICATIONS

9.1

As previously intimated to committee when it considered the report on the white paper
a number of the proposals would involve significant operational costs to the Council.
The Scottish Executive has commissioned two research papers into the implications
entitled “Resources for Planning” and “Planning Reforms: An Impact Assessment”.
The main findings are that;
x
x
x
x
x
x

The planning service in Scotland has not been given the resource priority it has
needed in recent years
If local authorities were to achieve 100% cost recovery of fee related development
control activities this would have resulted in an increase of 34% in fees in 2004-05
There is an overall shortage of qualified planning staff across Scotland and there are
concerns about the future supply of graduates particularly in the West of Scotland
In 2003 there were 84 full time equivalent vacancies
The reform proposals are estimated to have an effect of increasing costs by about
£261,000 per planning authority
Many of the reform measures will allow the system to be operated more efficiently
and expeditiously but the cost saving will be offset by the increased regularity of plan
reviews and performance improvements in determining applications which will require
additional resources
These research papers will inform any changes in fee structures and it is
critical that full provision is made by the Scottish Executive in addressing the
financial and personnel implications.

10.

LEGAL/AUTHORITY IMPLICATIONS

10.1

Much of the Bill will require the Council to amend current procedures and operational
practices. In addition new responsibilities will be placed on the Council to which the
Council will be subject to legal challenge. Close working will be required with the
Council’s legal and administrative divisions.

11.

COMMUNITY PLAN IMPLICATIONS

11.1

The planning system is an important mechanism through which key actions contained
within the themed Community Plan Action Plans are delivered and it is critical that the
revised planning system is able to respond to the challenges posed by the
Community Plan. It is considered that the comments provided in sections 4 to 9
above will assist in achieving the objectives contained in the East Ayrshire
Community Plan.

12.

RECOMMENDATIONS

12.1

It is recommended that the committee agree to:
(i)
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note the content of this report;
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(ii)

note the comments under each part of the Planning Bill are forwarded to the
Communities Committee of the Scottish Parliament;

(iii)

homologate the response based on the above report already forwarded to the
Communities Committee.

James Lavery
Executive Director of Development and Property Services
23 February 2006
(KD/SA) - FV
LIST OF BACKGROUND PAPERS
1.
2.
3.
4.
5.

Previous Committee Reports.
White Paper on Modernising the Planning System 2005.
The Planning (etc) Scotland Bill.
Scottish Executive Research on Resources for Planning.
Scottish Executive Research on Planning Reforms; and Impact
Assessment

Anyone wishing to inspect the above papers please contact Karl Doroszenko on (01563)
576751.
Implementation Officer: Karl Doroszenko
WRITTEN EVIDENCE FROM EAST RENFREWSHIRE COUNCIL
PURPOSE OF REPORT
1.
This report considers the implications of the Planning etc (Scotland) Bill for the
Council and sets out a suggested response to the proposals at this stage.
2.
The Bill was published on 20 December 2005 and is presently under consideration at
the Scottish Parliament by the Communities Committee (Stage 1). The Bill will pass through
the Parliamentary process during the rest of this year with a view to it being enacted towards
the end of 2006, subject to the outcome of that process. The Communities Committee has
issued a call for written evidence, to be submitted by 3 March, and this report will comprise
the Council’s submission in response to that request.
BACKGROUND
3.
The Bill contains the Scottish Executive’s proposals for the overhaul and
modernisation of the planning system. Most of the proposals for change within the Bill were
featured in the White Paper “Modernising the Planning System” which was published in July
2005, itself the culmination of previous consultation documents covering Strategic Planning,
Development Planning, Rights of Appeal and public involvement in planning.
4.
A detailed response to the White paper was agreed by the Cabinet on 15 September
2005. It is not intended to repeat that here, rather to focus on some suggested areas of
concern. The response to the White paper can be appended to the written submission.
5.
The purpose behind modernising the planning system was set out by the Scottish
Executive in the White Paper as follows;
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x

Fit for purpose- we want the planning system to have a clearer sense of priorities,
and to address different issues in different ways. In so doing, it will be better able to
deliver the sustainable growth we need.

x

Efficient- we want up to date development plans to be at the heart of an efficient
system that provides certainty for users and local people. Planning must not be seen
as an obstacle to development but as a mechanism for delivering high quality
outcomes.

x

Inclusive- we want local people to be more involved in the decisions that shape their
communities. Where local people’s views have not been taken into account,
development should not happen.
Sustainable- we want development to contribute to economic growth that is
sustainable. Planning in the twenty-first century will be an agent for delivering
sustainable development and environmental justice.

x

REPORT
6.
The Bill as introduced reflects most of the proposals trailed in the White Paper, and in
particular introduces the following key changes to the planning system;
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x

The introduction of a National Planning Framework which is to be a spatial plan for
Scotland, and will be laid before Parliament for approval.

x

The introduction of Strategic Development Plans to replace present Structure
Plans, these Plans will only be required to be produced for designated city regions
(much of the detail of this is reserved for secondary orders and directives). There is a
requirement for “examination” of these plans by an independent reporter should there
be unresolved objections or should Ministers direct. Final approval of the Plan rests
with Ministers, who are not bound by Reporters recommendations.

x

The introduction of Local Development Plans to replace existing Local Plans,
together with a requirement to produce a Plan at least every 5 years. A new
requirement for neighbour notification associated with LDP’s is introduced. Action
Plans will also have to be prepared, setting out proposals for implementing the Plan.
Development Plan Schemes will also have to be prepared annually, covering both
SDPs and LDPs, setting out the Authority’s proposals for preparing, reviewing and
updating these Plans. There is a similar requirement for “examination” of LDPs if
there are unresolved objections or if the Scottish Ministers require it, and the scope
for planning authorities to depart from Reporters recommendations is to be limited.

x

The process of preparing and adopting Supplementary Planning Guidance will be
formalised, with a requirement to carry out consultation and to submit the Guidance to
Scottish Ministers before it can be approved.

x

With regard to Development Management (i.e. planning applications processes), the
Bill introduces a hierarchy of developments, each with different process
requirements. These are national developments, major developments and local
developments. The Bill contains no definition of these, nor is it explicit on which of the
powers relating to the determination of applications it will apply to which class of
development. The exception is specific reference to local developments with regard
to a requirement for a scheme of delegation for these, and the introduction of a
“local review” process in place of a formal right of appeal to Scottish Ministers on
these applications. The delegated decision can be “reviewed” by the Council at the
request of the applicant. Reference is also made to the intention to review the scope
of planning controls with a view to removing some minor developments from the
requirement to seek planning consent.
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x

x

It also introduces new requirements for pre-application consultations to be carried
out by applicants (in the case of certain large scale developments), for neighbour
notification responsibilities to be transferred from applicants to Planning Authorities,
for pre-determination hearings to be held by Planning Authorities in certain
circumstances, and empowers applicants to enter into “good neighbour
agreements” with community organisations, to cover issues like the details of site
operations.
The current system of planning agreements (i.e. S.75 or planning gain agreements)
would be replaced with a new system of “planning obligations” which can be either
jointly or unilaterally entered into. Developers could seek to have existing agreements
modified or discharged by the Planning Authority, and would have a right of appeal to
Scottish Ministers if the Council refused such a request.

x

The Bill seeks to beef up current enforcement powers by introducing temporary stop
notices, requiring the preparation by Councils of Enforcement Charters, and making
the process of retrospective planning applications part of the enforcement process.

x

Provisions relating to the designation and management of Business Improvement
Districts are introduced, some alterations to the processes for serving Tree
Preservation Orders are included, there are proposals to overhaul the system of
external audit of planning services by the Executive, and finally the Bill contains a
Financial Memorandum which attempts to set out the resource implications of the
proposals for the Scottish Executive and Local Authorities.

ASSESSMENT
7.
Whilst there is much within the Bill to be positive about, there are some key concerns
that are worth flagging up at this stage. It is difficult to respond to some of the proposals in the
absence of detail, as much of this is reserved for secondary Orders, directives etc. Some
clearer definitions at this stage (e.g. of national, major and local developments) would have
helped. Without knowing the Executive’s intentions with regard to prescribing classes of
developments that provisions will apply to, it is difficult to assess whether those proposals will
ensure that decision making is at the right level i.e. national or local.
8.
The Bill should be clearer about the intention to move away from a system of formal
Public Inquiries for Strategic and Local Development Plans. The use of the term
“examination” is welcomed but a clearer intention for these to be informal and non adversarial
should be included. This is going to be fundamental to achieving the 5 year requirement for
preparing and adopting plans. It will also help to make the system more inclusive as the
present system of formal Inquiries makes it more difficult for community interests to engage. It
is also questionable whether there should be an absolute requirement to hold examinations if
there are unresolved objections. This should be made discretionary depending on the extent
to which objections have been openly and adequately addressed and responded to (but not
necessarily included in changes to the Plan). The final decision on the content of Local
Development Plans must rest with the Planning Authority and not the Executive or a reporter.
9.
There is no apparent good reason for the adoption of Supplementary Planning
Guidance to have to be submitted to the Scottish Executive and the inclusion of powers
empowering Scottish Ministers to issue directives on such matters is an unnecessary
imposition. The process outlined in the Bill should be simplified.
10.
I continue to have reservations about the operation of a local review process and the
extent to which it is going to be seen by applicants as fair and impartial given that the same
body i.e. the Council is effectively reviewing its own decision. There is also a lack of clarity
about the role of Planning Officers, members of the Planning Applications Committee and
other elected members in this process.
11.
The proposed changes to the way in which the S.75 planning agreements process
works are not something that was contained in the White Paper. I have strong reservations
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about these changes as they will inevitably undermine the role of the Planning Authority in
these negotiations, to the detriment of the benefits that communities may derive from major
developments. In particular the introduction of “unilateral” agreements and the right of appeal
against refusals to modify an existing agreement will strengthen the hand of applicants and
provide opportunities for some developers to delay the delivery of key elements of a consent.
12.
With regard to proposals for the assessment of Planning Authorities performance and
decision making, the provisions in the Bill need to reflect Council’s Best Value duties. There is
no reference to Best Value requirements and it will be important that the new assessments
are carried out within that framework. It will also be important that such assessments are
undertaken in a spirit of mutual co-operation and trust. The Bill includes powers for Scottish
Ministers to direct that Planning Authorities must carry out any improvements identified in the
assessment report, which would seem to be counter to a partnership of equals. Part 7 of the
Bill should be redrafted to reflect a more equal relationship of co-operation rather than
coercion.
13.
The Bill does not propose the introduction of a third party right of appeal. It does
however place greater emphasis on engagement earlier in the planning process, through the
Strategic and Local Development Plans, underpinned by neighbour notification requirements,
by requiring Planning Authorities to hold pre-determination hearings, and by requiring
developers to carry out pre-application consultations with the local community. These
measures make the introduction of a specific post-decision appeal mechanism for third
parties unnecessary as such a process would be too late in the planning process to have any
real effect. The proposed Good Neighbour Agreements are likely to be of limited value given
the resource constraints on community organisations to negotiate and subsequently enforce
such agreements.
FINANCIAL AND EFFICIENCY IMPLICATIONS
14.
The Financial Memorandum to the Bill has been remitted to the Parliament’s Finance
Committee for detailed consideration. It estimates that the cost of these reforms to the
Scottish Executive will be in the region of £1.2m, and the cost to local authorities will be
£8.9m on an ongoing basis, with a short term transitional cost over the initial 2 years of an
additional £1.8m. The costs attributed to local authorities are in my view an under estimate of
the scale of the impact, bearing in mind the new responsibilities for neighbour notification, a
local appeals system, compulsory local hearings, 5 yearly Development Plans, increased
expectations of consultation, increased enforcement powers and role, and an over estimate of
the potential for savings under the new Strategic Development Plan arrangements.
15.
I am also concerned at the proposition contained in the Bill that “the long term
solution to the under-resourcing of the planning system and ensuring that the reform package
is financially viable lies in persuading local authorities to allocate more resources to planning
services and considering the scope for some form of additional funding being made available
by the Executive.” This statement fails to recognise the existing pressures that local authority
finances are under, and the reality is that the very real additional costs imposed through this
reform package will need to be met through a combination of increased charges to applicants
(fees) and additional Executive resource allocations.
RECOMMENDATION
16.
It is recommended that the comments outlined in the report be approved for
submission to the Scottish Parliament’s Communities Committee for their consideration as
part of Stage 1 of the Bill.
Director of Environment
7 February 2006
East Renfrewshire Council
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WRITTEN EVIDENCE FROM ANDREA ELDERFIELD
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Andrea Elderfield
9 February 2006
WRITTEN EVIDENCE FROM ENNSTONE THISTLE
Ennstone Thistle are now the largest quarrying and contracting company North of the Central
Belt of Scotland, operating quarries in over twenty five locations and employing some 420
employees. We would like to raise our concerns regarding the Planning (Scotland Bill) as
follows:
1. While we believe that a Modern Planning System will benefit everyone, we are
disappointed that there has been no mention of Mineral Planning in the Bill. Despite
the fact that the Bill clearly states that its purpose is to ‘support the Scottish Executive
mission of a growth, sustainability etc.’ how will it meet these criteria if it does not
ensure that the raw material is readily available to meet this growth?
2. We pride ourselves in operating responsibly at all our sites and already carry out
many of the objectives set out in the Bill, particularly with regard to pre-consultation
and liaison within the communities in which we operate. To this end we are
concerned at the proposed GNA’s, how these could be legally achieved and if they
would indeed represent the community at large or just a chosen ‘well-off’ few. We
believe that good and effective liaison must be held between the Community Council
and the developer with input from the local council member and local planning officer.
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This is the system we currently successfully operate with various Local Authorities
and I would be pleased to discuss this further with you.
3. While it is laudable to envisage a more efficient system the ‘devil will be in the detail’
and our main concern, even with the present planning system, is the lack of
resources available to successfully change the system. While the planning officer
may well establish an agreed timetable of events leading to a planning determination,
where in the Bill does it cover for the statutory consultees involved in the process?
This could be a major issue if the conslutees are to respond within an appropriate
timescale and is something that is clearly not happening now. As our own recent
experience demonstrates, we lodged planning for a quarry extension in Feb 05 and
are still waiting for a planning hearing and determination. (This excludes the six
month pre-consultation with the same statutory bodies who have failed to respond in
a satisfactory timescale). Will the Bill improve this situation?
I hope the above comments are useful and please do not hesitate to contact me should you
wish to discuss any points in further detail.
Bob Gordon
Support Services Director
Ennstone Thistle
6 March 2006
WRITTEN EVIDENCE FROM ERROL COMMUNITY COUNCIL
(NB in the following, PM refers to paragraphs of the Policy Memorandum accompanying the
Bill, paper SP Bill 51-PM).
A
1

General Comments on the Objectives of the Bill
x
x
x
x
x
x

We welcome the Executive's stated emphasis on social justice and fairness;
we applaud their determination (as stated in the White Paper Modernising the
Planning System) "to build a planning system that balances the right of individuals
to develop their property and the interests of the wider community";
we strongly endorse the statement that it is necessary "to allow local people to know
exactly when key decisions which effect them are to be made, and how they can
influence them";
we would echo wholeheartedly the Minister's assertion that "we certainly need a
system that is fairer and more balanced between different interests than has been
the case so far";
we believe that the most important statement in the White Paper, which cannot be
emphasised too strongly, is that "we need to restore confidence in the planning
system";
we do not, however, share the Executive's belief that the provisions of this Bill will
fulfil these objectives and, in particular,
we do not share their confidence that its provisions "will restore confidence in the
planning system" among the population at large.

2
Among the objectives of the Bill as set out in the Policy Memorandum are:
"The Bill seeks to achieve the Scottish Executive’s Partnership Agreement commitment to
improve the planning system to strengthen the involvement of local communities, speed up
decisions, reflect local views better and allow quicker investment decisions" (PM2) and
"The primary objective of the Bill is to modernise the planning system to make it more efficient
and give local people better opportunities to influence the decisions that affect them….It will
be an inclusive system where local people can be more involved in the decisions that affect
them and their communities" (PM3).
The good intentions of the sections we have highlighted are vitiated by the Bill's
unaccountable failure to respond to the strongly-expressed demand for proper public
accountability in the planning system, in the form of a Third Party Right of Appeal. The
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attitude embodied in this reluctance to allow effective democratic scrutiny of planning
decisions is reminiscent of the mindset of those who, in the nineteenth and early twentieth
centuries, resisted the extension of the franchise to the working man and to women.
3
As is correctly stated in PM5, "Community and voluntary groups often see the
planning system as complex, intimidating, unresponsive to environmental or social concerns
and lacking in transparency."
We do not believe that this Bill will significantly alter this perception;
we are deeply disappointed to see such an opportunity missed and
we believe that, without a levelling of the playing field such as would be afforded by the
introduction of a system of Third Party Right of Appeal, those who are most affected by
planning decisions will continue to be disaffected and to lose what little confidence they have
left in a system so clearly loaded against them.
4
These proposals may well increase the confidence of special interest groups,
such as the planners and the developers but, we believe, will do little to reassure the
voter at large.
B

Other issues related to the Bill

1
Lack of Democratic Accountability
1.1
PM15 states that "The frustration with the perceived inequalities in the planning
system led some people to call for third parties to be given a right of appeal against planning
decisions." In fact, as the published analysis of responses to the Consultation Document
Rights of Appeal in Planning and the White Paper show, the overwhelming majority of those
who commented were in favour of a Third Party Right of Appeal. As the vast majority of those
in favour were voluntary bodies (including Community Councils) or individuals, we must infer
that those against were mainly the vested interests, the developers and planners. The Bill
bows to the wishes of the minority, the vested interests, and rejects those of the majority, the
voters. Is it any surprise that the public is disenchanted with the planning system and cynical
about consultation exercises? Is it proper (or even wise) for elected representatives to ignore
the clearly stated wishes of the electorate?
1.2
Use of the words "community" and "public" begs the question of to whom they refer.
Within the area we represent, for example, a common perception is that, in dealing with
possible developments in the Carse of Gowrie, Perth & Kinross Council attempts to use the
planning system in the interests of the "community" or "public" resident in the City of Perth,
and not in the interests of the "community" or "public" resident in the Carse of Gowrie. Under
the present system, residents of the Carse of Gowrie have no redress against decisions they
consider to embody this attitude – and this Bill does nothing to correct this injustice. In our
experience, conflicts to do with planning are usually not between the rights of the individual
and the interests of the wider community, but between the interests of a small community and
the interests of another, often much larger, community – one far removed from the deleterious
consequences of the proposed development.
1.3
Planning professionals are presumably motivated in their opposition to a Third Party
Right of Appeal both by an altruistic wish that the system should be efficient and by a selfish
wish not to have extra work. Although due weight should be given to their objections, it must
be remembered that a profession has been memorably defined as "a conspiracy against the
public". There is evidence, moreover, that a considerable amount of time is wasted in the
present system. We could quote one particular example where officers within Perth & Kinross
Council have been bogging down, with petty and (to us) unjustified objections, an application
from a developer who has behaved impeccably in taking the local community here in Errol
with him and in being responsive to our comments. The time saved by doing away with such
bureaucratic procrastination, along with other measures to streamline the system, should give
the officers the time needed to deal with an appeals system. We also believe that, once the
system settles down and fairer decisions are being made in the knowledge that they may be
appealed against, the number of appeals will fall to a low and manageable level.
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1.4
On page 45 of the White Paper Modernising the Planning System the Executive gave
three reasons for not including in the Bill a Third Party Right of Appeal.
Their first reason, the wish to involve local people more, is all very well as far as it goes but
such involvement will not necessarily lead to fairness in the system.
As for their second reason, we believe that any delays in the system caused by the
introduction of appeals by third parties should be offset by the improvements to the system
they would provoke (see 1.3 above).
We cannot see the logic of their last reason – their statement that local authority decision
making would be undermined. There is no reason why this should be so any more than the
right of appeal from decisions of a court of law to a higher court undermines its authority and
decision making. As far as this comparison is concerned, it is perhaps worth noting that the
system of legal appeals does not undermine the authority of the courts because the public
has, by and large, retained confidence in the legal system – something which cannot be said
at present for the planning system. Provided effective efforts are made to engender
confidence in the planning system, if planning decisions are treated in the same way as those
in the law courts this will further increase confidence in the system and should help planning
authorities rather than hinder them.
1.5
We strongly support the introduction of a Third Party Right of Appeal. We believe
that such a measure is ESSENTIAL to engender confidence in the planning system in
the general public.
2
Good Neighbour Agreements
Section 75F of the Bill ("Good neighbour agreements: appeals", on page 55) appears to us to
exemplify the all-pervading bias of the bill towards the developer and against the elector. A
"Good neighbour agreement", which may be voluntarily entered into between a developer
and a community group, would bind the developer to a certain course of action in return for
(presumably) the support of the community group for the planning application. Once the
application has been granted, however, the developer – one of the two contracting parties –
can apply to the Planning Authority for the agreement to be set aside, thus releasing him from
the obligations which gained him the support of the community group. If the Planning
Authority decides not to set the agreement aside, the developer can appeal, but if the
Authority does decide to set it aside, the other contracting party – the community group – has
no right of appeal whatsoever. The Minister, Malcolm Chisholm, MSP,has stated (in a letter
dated 10 February 2006, reference 2006/0002186, to Mary Scanlon, MSP) that "the intention
is that both parties to a good neighbour agreement should have equal rights of appeal in the
event of dispute over subsequent modifications, and the provisions at section 75F of the Bill
are intended to apply to both parties;" this intention is not reflected in the drafting of the Bill.
In spite of the provision (in section 75E(2) of the Bill) for the community group to apply for
modifications to an Agreement, which would give it the status of an Applicant and the right of
appeal under this section, almost all applications will inevitably come from the developer, and
the failure to accord equal rights of appeal in this eventuality is manifestly unjust.
3
Participation
3.1
PM42 states "Previous Scottish Executive research has highlighted that many local
people are unclear about the importance of the development plan and tend not to get involved
in planning until a planning application is submitted that affects them directly. The policy
intention is, therefore, to ensure that all interests are sufficiently well informed to participate in
this stage of the decision-making process. For each development plan, Bill provisions require
that the planning authority will be required to include in the development plan scheme, a
consultation statement explaining how they will engage local people , including minority
groups, and stakeholders in the process, outlining when this will take place and what can be
expected. The extent to which an authority has fulfilled its commitments in the consultation
statement will be tested at the examination stage."
3.2
One of the main disincentives to involvement in the planning process is the
perception that members of the public are helpless to influence it. No amount of information
will remedy this; what is needed is a change in public perception – and what is needed to
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bring this about is a fair and unbiased system which is not, as at present, weighted in favour
of the developers.
4

Notification and Consultation

4.1
PM103 states "At present planning applications are the subject of discussion and
negotiation between the applicant and the planning authority. As a result, variations may be
made to the application after the initial notification of the application to the community. In the
past this has caused some disquiet. Variations are frequently made in response to
consultations and as part of the process of ensuring the best development for the site.
Responsible planning authorities already make arrangements for re-notification where
significant alterations have been made, so that views can be taken into account."
We consider that such re-notification should be made compulsory and not left to the discretion
of Planning Authorities.
4.2
PM104 states "It is the intention to place variation of applications on a statutory
footing by making it clear that an application can only be varied with the agreement of the
planning authority. Secondary legislation will define the circumstances and period within
which variation is permissible, and will link to guidance on the notification of applications."
We consider that variations should be subject to the same notification and consultation
procedures as the original application.
4.3
PM113 states "Neighbour Notification is the formal means by which people with an
interest in land or property are notified directly of a planning application relating to an
adjoining site. The policy intention underlying these provisions is to strengthen public
confidence in the planning system and encourage more effective public participation by
transferring the responsibility for neighbour notification to planning authorities. The provisions
in the Bill will also allow for more information about planning proposals and the planning
process to be provided to neighbours with a notification to help people respond more
effectively to planning proposals and provide for an extended period within which interested
parties are required to submit representations relating to planning applications."
We are in favour of these proposals but believe they should go further, by re-defining
"neighbour" in a less restrictive sense than at present, so that all those who would be directly
affected by a development would be defined as neighbours.
4.4
PM116 states "The policy objective is to strengthen public participation in the
planning system and, in particular, to allow interested parties to express their views on a
development proposal before an application is submitted to the planning authority".
This is all very well as far as it goes, but it is inevitable that what a developer may have in
mind at the pre-application stage is likely to be very different from what is agreed with the
Planning Authority at the end of the day. Without any right of appeal against this outcome,
public participation cannot be effective.
4.5
PM123 states "Planning authorities are currently required to produce weekly lists of
planning applications that are submitted to them and then pass the list on to Community
Councils. Such lists are often used more generally for providing information on applications
before the authority. The form, content and availability of such lists are currently provided for
in secondary legislation which will be amended to meet the new policy objectives for this
provision."
We believe that this requirement should be extended to the passing on to Community
Councils of lists of decisions; such lists are already produced for internal Council use and the
cost of passing them on would be negligible.
4.6
PM138 states "The new power enables Scottish Ministers to clear back the
application to the planning authority on the understanding that conditions will be attached,
rather than having to call it in for their own determination, a process which currently results in
a requirement to go through a public local inquiry, hearing or written submissions procedure
to allow Scottish Ministers to attach the required conditions when granting consent."
We are disturbed to note that this proposal appears actually to remove the public consultation
which at present exists at this stage of the proceedings.
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4.7
Section 75A of the Bill ("Modification and discharge of planning obligations" on page
50) will, in our opinion, be contrary to the stated intentions of the Bill (PM3: "The primary
objective of the Bill is to ... give local people better opportunities to influence the decisions
that affect them") if an application to a Planning Authority for conditions attached to an
approval to be set aside is not to be subject to the same public notification and consultation
as the original planning application. We have been assured (in the Minister's letter to Mary
Scanlon, MSP, referred to above) that it is the intention of the Executive "to issue regulations
requiring the publication of notice of such application, and under new section 34(2)(d),
introduced by section 9 of the Bill, the planning authority are required to give notice of such
applications to the same people who would be notified about the original planning
application." We are not wholly reassured by this answer, however, because – although it
may only be an oversight on the Minister's part – this statement mentions only notification,
and not consultation.
Michael J B Almond
Honorary Secretary
Errol Community Council
27 February 2006
WRITTEN EVIDENCE FROM FALKIRK COUNCIL
The Clerk to the Communities Committee
Scottish Parliament, EDINBURGH
EH99 1SP
Dear Sir/Madam
Further to my previous telephone conversation concerning the above, the attached report and
appendices were considered and agreed by the Council’s Policy and Resources Committee
at its meeting on 7th March, 2006, as its evidence to the Communities Committee on the Bill.
I would also add that the Policy and Resources Committee expressed considerable concern
at the meeting about the apparent potential for centralisation of planning functions and the
loss of local democracy, accountability and transparency of process in the proposed new
system. The National Planning Framework, the proposals for Schemes of Delegation,
unilateral planning agreements and for assessing performance all of which would appear to
threaten these fundamental principles of local determination.
I would be grateful if these additional points could also be considered as part of the Council’s
evidence.
Yours sincerely
Sheila Terry
APPENDIX 2 – Evidence by Falkirk Council to the Communities Committee of the
Scottish Parliament on the Planning etc (Scotland) Bill
General comments on the objectives of the Bill
The general content of the Bill is welcomed in principle although there is still a considerable
amount of detail to be confirmed and/or clarified. While it is understood this will be achieved
through secondary legislation and other advice and guidance, clearly all of these will have to
be very carefully scrutinised to ensure what is proposed meets the overall objective of
modernising the planning system to make it more efficient and effective for all sectors of the
community.
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The National Planning Framework (NPF)
In response to the Planning White Paper, Falkirk Council expressed concern about the lack of
clarity as to how the public, including planning authorities and all other stakeholders are to be
engaged in the NPF process.
In the Bill it is stated that the Scottish Ministers are to consider reviewing the NPF from time to
time [Part1 3A(6)] and consult “as they feel appropriate” [Part1 3A(8)] in preparing or revising
the framework. Although it is understood that there will be a formal consultative draft of the
document and, as it will be placed on a statutory footing, there will be a statutory duty to
engage, it is not clear who will input to this process, how it will be done and over what
timescale. Reference is made in Section 3B (2) to the period for Parliamentary consideration
being 40 days but not to any other period or opportunity for consultation with other parties.
For a document of the importance of the NPF a period of 40 days for parliamentary
consideration would seem to be very short.
In addition while it is understood that the NPF will have to be subject to a Strategic
Environmental Assessment (SEA) thus affording some stakeholders the opportunity to make
their views known on the draft, it is not clear how the wider public will be engaged in this
process. It would also appear that the NPF is not to have a duty to contribute to sustainable
development unlike Development Planning (see over).
It is understood that any policies or proposals in NPF of relevance will have to be
incorporated into the Local Development Plan once approved. However clearly there may be
circumstances where the Council as Planning Authority does not support one or more of
rd
these but they are objected to by a 3 party. In such circumstances it is not clear how this
would be dealt with at a public local inquiry. Would it be the Scottish Executive or the Council
who would be expected to lead evidence to support their inclusion or would any objections
which relate to the NPF simply have to be set aside?
Development Plans
It would appear that the Scottish Ministers will be able to alter submitted Strategic
Development Plan areas [Part2 5(3)], but the process for doing this is unclear. For example,
will the Ministers have to justify that alteration and would the authorities affected have an
opportunity to respond? What provision is to be made for appeal in this process?
Falkirk Council welcomes the opportunity to streamline its existing Structure and Local Plans
into a single Local Development Plan. The Council would be extremely concerned if at some
stage in the future any change to this provision was proposed.
Through no fault of its own, a planning authority may not be able to meet the proposed 5 year
review period [Part2 16(1)(a)(ii)]. When a Planning Authority draws up a plan, despite a
sound project plan, programming can become extremely uncertain because the number of
objections likely to be lodged is not known nor what issues will be raised. This in turn has a
major influence on the length of a local plan inquiry. If the inquiry process is made much
shorter and less adversarial, it may be possible to meet these targets. The Reporters will also
be able to assist in speeding up the process by determining how objections are to be heard.
In consultation, there is no definition of the “key agencies” [Part2 17(4)(a)]. Key questions
remain as to how they are to be defined, and how is it to be ensured they are “co-operating”
with the production of Plans [Part2 18(6)]. It is also unclear as to what will happen if these
“key agencies” do not respond within the timescale, or no response is forthcoming. Many of
the delays are currently a result of statutory consultees concerns and objections (Health and
Safety Executive, Scottish Natural Heritage, Scottish Water, Scottish Executive Roads
Directorate) requiring negotiation and, in some cases, further supporting information.
The duty to exercise development planning functions with the objective of contributing to
sustainable development [Part2 3D(2)] is welcomed, however it is not clear how this is to be
defined. It is noted that guidance is to be provided, which is welcomed. While there would
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appear to be no similar requirement for the NPF, it is also unclear what the expectations are
for development management in respect of sustainable development although both have very
significant contributions to make at national and local levels.
The requirement in the Bill for the adoption of supplementary guidance to form part of the
Development Plan is new [Part2 22] and is welcomed. It is assumed that this would involve a
statutory process covering issues such as consultees, consultation undertaken and resolution
of any objections to the content of the supplementary guidance. Obviously there are time and
resource implications if this is the case. Other procedural issues may arise, e.g. if the
supplementary guidance was, for example, a masterplan or development brief for a local
development plan site, would all those notified during the development plan process require
to be notified of the supplementary guidance preparation? It is assumed this will be dealt with
by secondary legislation along with the definition of the “certain bodies” which the Planning
Authority will be required to consult?
A defined group of those “affected” by proposals in a Development Plan will have to be
notified, although it is not clear how those affected by site specific objections to a
Development Plan are to be dealt with when other sites are proposed. Is it the case that
anyone affected by ‘potential’ alternative sites, which form part of an objection, has to be
notified as well, on the basis that the Reporter may include the site in the Plan without their
knowledge that it had ever been promoted?
Development Management
The effects of the hierarchy of planning applications cannot be fully considered until further
details have been prepared, including the review of the General Permitted Development
Order.
In respect of processing agreements, for major applications, Falkirk Council is concerned that
much time will be spent on drawing up the agreement rather than processing the application.
While a project management process for dealing with this type of major application is usually
necessary, delay is often caused by a lack of supporting information at the planning
application registration stage. Pre application consultation will undoubtedly help but only if the
supporting information is provided at the appropriate stage which enables relevant information
to be forwarded to statutory consultees as part of the process as well.
A higher fee for this type of application to reflect the actual cost of processing these extremely
complex applications is considered to be essential. This could equate to the value of the
proposed development as is the case with building warrant applications. The concept of
increasing the fee, with a payback if the agreed timetable is not met while sound in some
respects would have to take into account all reasons for delay. Recent experience in this
planning authority is that the processing of major applications may be delayed for many
reasons including requests for further more detailed information from the applicant on eg.
transport, water and drainage and nature conservation from statutory consultees. Section 75
Agreements can also take a considerable period of time to finalise and the issues involved
may have more to do with financial arrangements and funding than with planning
considerations. As a point of principle the planning authority should not be penalised for a
delay in determining an application for which it is not responsible.
Falkirk Council currently operates an extensive Scheme of Delegation to officers. The Bill
proposes that Schemes of Delegation must be prepared and also provides for regulations to
specify the form and content and procedures for preparing and adopting schemes of
delegation. It is considered that this discretion should remain with the Planning Authority
because of its awareness and understanding of local circumstances. For planning
applications refused by officers under delegated powers the Bill also provides for elected
members determining appeals made following these decisions. This proposal continues to be
viewed by Falkirk Council with some concern given that it would appear to require the
Councillors to be both judge and jury or at least to be perceived as such.
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The implications of the Planning Authority carrying out neighbour notification can only be
properly assessed, in terms of resources, when the results of any changes to the GPDO can
be used to assess the impact of changes in the numbers of householder applications.
It is accepted that set criteria are to be established so that a proposal will fall either within or
outwith the category of major development, however there may still be grey areas, for
example, phased developments, or large mixed use developments where each use falls
below the threshold, but collectively the proposal would be considered to be ‘major’.
The definition of major developments will also have implications for how appeals would be
heard under the proposed new system. It would appear that for developments over 300
houses there would be a right of appeal to the Scottish ministers, while those under this limit
would have a right of review by the planning authority. This could in turn affect the content,
design and quality of applications.
The new proposal for planning permission in principle is welcomed as it closes the
consultation ‘gap’ which can arise through outline and reserved matters applications. It will
increase the public’s ability to participate in decisions on the detail when consent has been
granted in principle.
This Council supports the reduction in time for appeals from 6 to 3 months notwithstanding
the impact it could have on the number of appeals in the short term as was experienced in
England.
Restricting matters to be considered at appeal to those which were before the Planning
Authority at the time the application was determined is supported. However the inclusion of
the phrase “other than where the matter could not have been raised at that time or where
there were exceptional circumstances causing the failure to raise a matter at that time” rather
dilutes this. New issues arising after the decision has been made should require the
submission of a new application.
Planning obligations/Good Neighbour Agreements
The proposed revisions to Section 75 provide that an applicant could, with or without the
agreement of the Planning Authority, register an obligation, where previously the authority
had to agree with the obligation. This raises a number of concerns in particular the role and
responsibilities of the Planning Authority in this process, the relationship of the obligation to
the local development plan and/or the planning application and the perception of the general
public about these obligations. There will be a right of appeal where an authority refuses to
agree to modification or revocation, which again did not exist with Section 75 Agreements.
This would appear to potentially undermine the certainty which exists with these agreements.
The proposed good neighbour agreements also raise a number of issues although it may be
possible to address these as the Bill progresses. Potential difficulties include the fact that
they are voluntary and also that agreement has to be reached between all parties. A
condition could be imposed on a planning permission requiring a good neighbour agreement
but, in reality this may prove to be impossible to achieve. It is understood that there will be a
right of appeal to the local authority for arbitration in such circumstances but it is unclear how
the agreement would be enforced.
In the event that a new developer acquires the title and the corresponding legal obligation to
comply with a good neighbour agreement, and if it is recognised that the agreement needs to
be modified or changed but the two parties cannot reach agreement on how that should be
done there are issues over how this will be resolved. It would require to be established
whether the right of appeal on such matters would extend to both the developer and the
community as both are party to the agreement.
A further concern is that such agreements will require community organisations to have the
resources to manage and monitor such agreements. There is also a concern about the type
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of organisations which could take on responsibilities of this type and which are sustainable
over what may be a lengthy period of time.
Enforcement
The proposal to introduce temporary stop notices is welcomed as is the requirement on each
Planning Authority to publish an “Enforcement Charter”. The requirement on developers to
notify the Planning Authority of their intention to start a development will be of assistance,
although it is not clear what the penalty will be for non-compliance. Given that the Treasury’s
consultation on the Planning Gain Supplement proposes a similar provision it will be
necessary to consider whether two separate notifications are required.
Assessment of Planning Authority’s Performance or Decision Making
It is assumed that assessment of performance will have to be changed to reflect the
proposals in the Bill and that consequent targets and performance indicators will have to be
more realistic than is currently the case. By introducing different types of planning
application, and encouraging planning authorities and applicants to enter into agreements,
including the length of time taken to issue a decision on an application, there will be more
variables than under the current system.
Financial Provisions
The majority of the recommendations in the Bill are welcomed and accepted as good practice;
action plans, strategic environmental assessment, sustainability, accountability, community
engagement, reporting on community engagement and neighbour notification. However, in
relation to development plans, it must be considered how all of these positive proposals can
be achieved within the five year cycle given that it is difficult to undertake less within the same
cycle. The five year process can only be achieved if there are resources allocated to it.
It is noted that not only will the new system be likely to increase pressures on local authorities
to deliver on the new development plans, the different levels of planning applications, its
agreed targets and increased enforcement activity, it will also result in more centralisation of
the planning system within the Scottish Executive with consequent impact on resources
throughout Scotland. Currently planning authorities have difficulty recruiting staff and recent
experience in Falkirk Council suggests that this problem is increasing in particular in terms of
chartered town planners with appropriate planning experience.
Other proposals in the Bill will directly impact on service delivery without an increase in
resources, in particular, responsibility for neighbour notification and the setting up of a new
appeals system for delegated decisions. It is estimated that as many as 30% of appeals
might be handled in this way. While this may reduce the Scottish Executive Inquiry Reporters
Unit’s (SEIRU) responsibilities it will directly impact on local planning authorities workload as
will the reduction in the time period for appeals from 6 to 3 months.
Clearly additional resources will be required for the new planning system for which additional
fee income will assist. The new fees need to be realistic and to reflect the value of the
development for which planning permission is being sought and the complexity of the work
required to process the applications. It must also be recognised that fee income can be
extremely variable and is certainly not guaranteed even in the most affluent areas particularly
when the housing market or economy is depressed. The financial provision for the new work
generated by the Bill must take these uncertainties into account.
Business Improvement Districts
Following consultation in 2003, the Bill takes forward the concept of Business Improvement
Districts (BIDs), although at that time the response from Falkirk Council to the BID concept
was not particularly supportive. A number of operational details in relation to BIDs are still to
be clarified and again, further consultation will be required.
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1.

INTRODUCTION

1.1
Following extensive consultation and the publication of a White Paper, “Modernising
the Planning System” (June 2005), the Scottish Executive introduced the Planning etc.
(Scotland) Bill to the Scottish Parliament on 19 December 2005. This Bill aims to modernise
the planning system to make it more efficient and give local people better opportunities to
influence the decisions that affect them.
1.2
The Bill has been referred to the Communities Committee as lead Committee. It will
consider the general principles of the Bill at Stage 1 of the legislative process. The
Communities Committee has issued a call for written evidence with a deadline of 6 March
2006. The purpose of this report is to consider and agree the Council’s submission.
2.

COUNCIL’S EVIDENCE TO THE COMMUNITIES COMMITTEE

2.1
Falkirk Council previously responded to the White Paper “Modernising the Planning
System”, on which the Bill is based (appendix 1 – Policy and Resources Committee report, 13
September 2005). In submitting evidence to the Communities Committee it is intended to
only raise those issues where the Council feels more detail is required before comments can
be made, or on issues where the Council has concerns. The Council’s evidence is detailed in
appendix 2, with the main points highlighted below. It should be noted that evidence is to be
limited to no more than 6 sides of A4.
2.2
As with the Council’s response to the White Paper, the general content of the Bill is
welcomed in principle, however there is still considerable detail to be confirmed and/or
clarified. This will be achieved through secondary legislation, regulations and guidance.
These will have to be very carefully scrutinised. A number of parties, when commenting on
the Bill have used the phrase “the devil’s in the detail” and Scottish Ministers are well aware
of this. Much of the Council’s evidence is therefore general or inquisitorial, in order that these
concerns can be addressed as the Bill is progressed.
National Planning Framework
2.3
In response to the Planning White Paper, Falkirk Council expressed concern about
the lack of clarity as to how the public, including stakeholders and Councils, are to be
engaged in the National Planning Framework (NPF) process. There are still concerns over
exactly who will input to this process and how it will be done, although it has been stated that
there will be a formal consultative draft of the document and, as it will be placed on a statutory
footing, there will be a statutory duty to engage. However the period for consultation is to be
limited to 40 days. This is extremely short for a document of the importance of the NPF. It is
also possible that the Council as planning authority may not be supportive of an element of
the NPF, but would be required to incorporate it into its development plan. This would be
further complicated if any other parties objected to that part of the development plan and the
planning authority was expected to defend it at a public inquiry.
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Sustainable Development
2.4
A new element of the Bill is a “duty” to exercise development planning functions with
the objective of contributing to sustainable development. While development plans will be
subject to Strategic Environmental Assessments (SEA), it is not clear how the contribution to
sustainable development will be measured. It is understood that the NPF is to be subject to a
SEA, and this is particularly relevant to the type of issues which it is expected that the NPF
will have to address such as major infrastructure projects. However there would appear to be
no requirement for the NPF to have to demonstrate any contribution to sustainable
development unlike the development plans nor is there any reference to the role of
development management in respect of sustainable development.
Development Plans
2.5
The proposal for a single tier of development plans outside the city regions remains
and is welcomed.
2.6
The proposals for development plans to be reviewed within a 5 year cycle may be
difficult to achieve. In the current system there are problems trying to deliver this, and with
further responsibilities to be placed on planning authorities, such as ensuring responses are
received from key agencies and neighbour notification of development plan sites, there is
concern that this target may not be achievable unless more resources are made available and
other stakeholders, including the Scottish Executive, also adhere to the timescales.
2.7
There are further practical issues over neighbour notification of proposed
development plan sites, including issues over whether neighbours should be notified of
objection sites which were not included in the development plan in order that they can give
evidence at a public inquiry.
2.8
It is also proposed that supplementary guidance should be adopted. This would
imply that the preparation process would be more rigorous, with more consultation, and also
potential delays while guidance is submitted to the Scottish Ministers for their approval. On
the plus side, it will give supplementary guidance more weight, and allow planning authorities
to react more quickly to changing circumstances.
2.9
Proposals for nationwide model policies remain to be tested. However it would
appear that the Council will have some discretion in their use which will enable local
circumstances to be taken into account in the local development plan.
Planning Applications
2.10
The White Paper’s proposed hierarchy of planning applications is carried through into
the Bill. While this is generally welcomed as a mechanism to differentiate between complex
and simpler applications, there is still concern that the decisions at both ends of the spectrum,
i.e. national developments and local developments, could lead to a loss of local democracy
through a reduction in the involvement of elected local members in the process. However, in
the latter case Falkirk’s scheme of delegation for officers is already extensive and would
appear to be in line with what will be required in future. Any proposal to impose a scheme on
the Council would be viewed with considerable concern.
2.11
The ability to charge higher application fees for major developments is welcomed but
‘processing agreements’ with agreed timescales for a decision raise concerns, particularly the
punitive element of repaying a proportion of the fee if the timetable in the agreement is not
met. Time taken to process large applications is often due to the fact that not all of the
information required is submitted with the initial application and has to be requested. Time
taken to negotiate a processing agreement may be better spent processing the actual
planning application within an agreed timescale, provided all of the necessary supporting
information has been submitted in the first instance. It is still possible however that other
consultees will require further information but the planning authority may not be able to predict
this. If delays such as this occur, the planning authority should not be held accountable for
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not delivering the decision on time, as other parties might have contributed to that failure. It is
not clear what the punitive elements would be in such cases. As a point of principle, planning
authorities should not have to repay a proportion of the fee if they are not responsible for the
delay.
2.12
The proposal that local elected members should hear appeals on local applications,
on which decisions have been made at a delegated level by council officers remains in the Bill
and gives much cause for concern. The main concern is the perception that the Council
would be seen to be reviewing its own decision and, therefore, acting as judge and jury.
There may also be technical problems regarding the make up of the review body, in relation
to which members would sit on it and which officers would advise it.
2.13
The proposed review of the General Permitted Development Order with a view to
increasing permitted development rights is welcomed as it should reduce the number of minor
applications which currently have to go through the full planning system. However the way in
which this is done will be extremely important in order to ensure that the quality of these
developments and their impact on amenity is not compromised.
2.14
The proposal in the White Paper that advocated development plan sites would benefit
from approval in principle has been dropped in the new Bill. However, the Bill proposes
replacing outline planning applications with planning permission in principle. This new
proposal is welcomed as it closes the consultation ‘gap’ which can arise through outline and
reserved matters applications. Currently, reserved matters applications are not subject to the
same consultation process as outline, or full planning applications. It will therefore increase
the public's ability to participate in decisions on the detail when consent has been granted in
principle. This is considered preferable to the previous suggestion in the White Paper that
there should be no equivalent to outline planning permission, but that developments included
in the development plan would be deemed to have “approval in principle”. The ability to apply
for planning permission in principle will ensure that the planning system can still be
responsive to unpredicted changes in circumstance.
2.15
The transfer of neighbour notification duties for planning applications to
the planning authority should ensure a more reliable and better service provided the
resources are in place to enable planning authorities to carry this out effectively. This will be
established as details of any increases in planning application fees or other means of
increasing the resources for planning are clarified.
2.16
Proposed changes to planning agreements (obligations) and the introduction of good
neighbour agreements give some cause for concern. It would appear that an applicant could,
with or without the agreement of the Planning Authority, enter into an obligation for example
with the local community. Modification and discharge of planning obligations by agreement is
introduced as is a right of appeal when an authority refuses to agree to modification or
revocation. One of the main benefits of the existing system is the certainty that it provides.
While in many cases what is proposed may be acceptable it would appear to potentially
undermine the benefits of the existing system.
2.17
While the principle of good neighbour agreements may be sound in certain cases, for
example, open cast minerals applications, in practice there would appear to be many potential
difficulties not the least of which is what happens when a body which is party to the
agreement is dissolved or goes out of existence and what is the planning authority’s
responsibility if it has not been party to the agreement. It is not clear whether any restrictions
are to be imposed on the type of community organisation which could enter into an
agreement. Responsibility for monitoring and management of the agreement, which can often
be complex, time consuming and expensive is also unclear.
2.18
Following consultation in 2003, the Bill takes forward the concept of Business
Improvement Districts (BIDs), although at that time the response from Falkirk Council to the
BID concept was not particularly supportive. Local authorities will be enabled to make
arrangements for investment in improvements designed to enhance economic performance in
a defined area, provided the local business community has agreed, by ballot, to pay for the
improvements by means of a compulsory business rate levy.
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2.19 In conclusion, as stated in para 2.2 above, although the Bill proposals largely reflect the
Council's views as expressed in previous consultation responses and therefore merit support,
without the secondary legislation and related advice and guidance, the full implications of
what is proposed are difficult to assess at this stage. In addition to the points made in
Appendix 2 attached a particular concern is that, notwithstanding the changes proposed to
the planning process to engage the public at the earliest possible stage, the planning system
is perceived by many as inequitable in that it does not give objectors the same opportuntities
as applicants to appeal. In these circumstances, the Committee may wish to consider making
representations to the Communities Committee to this effect.
3.

4.

IMPLICATIONS
(i)

Legal:

Many of the proposals in the Bill would require changes to
primary and secondary legislation.

(ii)

Financial:

While with changes to the planning fee structure being
proposed, increased income from planning application fees
should be achieved, many of the proposals will result in
additional costs for the Council. These will be very difficult to
quantify until more detail is known about the new system and
procedures.

(iii)

Personnel:

The increased workload on the Council will almost inevitably
result in the need for additional staff. As well as professional
officers, there will be a need for additional enforcement,
technical and administrative staff.

(iv)

Policy:

The Council will be required to include policies and proposals,
where relevant, from the NPF in its development plan. Model
policies will be included where appropriate in the plan. All
other provisions in the Bill will of course be relevant should
they become law in due course.

RECOMMENDATION

4.1
That the Policy and Resources Committee agrees that the Council’s response
to the Planning Bill in the report and attached Appendix 2 be forwarded to the
Communities Committee as the evidence from Falkirk Council.
Sheila M Terry
Head of Planning & Transportation
Falkirk Council
8 March 2006
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1. INTRODUCTION
1.1
Over the last four years, the Scottish Executive Development Department (SEDD), as
part of its review of planning, has been researching and consulting on a number of key issues
affecting the planning system. The publication of the white paper “Modernising the Planning
System” (June 2005) is the culmination of this work. The white paper contains a major
package of reforms for planning in Scotland.
1.2
Falkirk Council has contributed to the review process through responses to
consultations such as ‘Getting Involved in Planning’ (2001), ‘Modernising Public Local
Inquiries’ (2003), ‘Your Place, Your Plan’ (2003), ‘Making Development Plans Deliver’ (2004)
and ‘Rights of Appeal in Planning’ (2004).
1.3
The Scottish Executive are now inviting comments on the white paper prior to
introducing a Planning Bill to implement any proposals that require legislative change during
the current parliamentary session.
1.4
A number of the proposed reforms would not require legislative change and these are
proposed to be implemented in the near future. These measures are:
Implementing enhanced scrutiny procedures for proposals that are significantly
contrary to the development plan;
a campaign to explain the rights of local people in the planning process;
early action to press planning authorities to update their development plans, with
possible sanctions if they do not;
beginning the process of development and consultation on the next National
Planning Framework (NPF), and on Executive policy for renewable energy;
a more proactive approach from the Executive to influencing the form and content
of development plans; and
initiating measures to improve local authority performance on development
management (the proposed new name for development control).
1.5
The purpose of this report is to inform the Committee of the Executive’s proposals as
set out in the white paper, compare these with the Council’s previous responses to
consultations and consider any comments which the Council would wish to make on the
practical implementations of the proposals.
2.

SUMMARY OF THE WHITE PAPER

2.1

The White Paper sets out a range of proposals for:
making the planning system fit for purpose
improving efficiency
widening inclusion
promoting sustainable development

2.2
The proposals would place development plans firmly at the heart of the system, to
ensure that development takes place in the context of a long-term and inclusive vision for the
future. They aim to ensure that the planning system is fit for purpose, able to respond to
different types of development proposals in the most appropriate way, and encourage greater
efficiency in development plan preparation and the determination of planning applications.
2.3
While a third party right of appeal is not proposed, as advocated by many interest
groups during the consultation process, proposals are suggested which should make it easier
for people to get involved in planning, and help to shape the future of their communities. The
proposals also recognise planning’s important role in delivering sustainable development.


621

ANNEX E: OTHER WRITTEN EVIDENCE

2.4
The key proposals under each of the four themes identified in paragraph 2.1 are
detailed below. A summary of all of the proposals is included in Annexe 1.
2.5
In order to make the planning system fit for purpose, it is proposed to introduce a new
hierarchy in order to plan effectively for a range of different types of development and respond
appropriately to applications according to their size and impact. Proposals include:
establishing an NPF as an instrument for securing the delivery of national
policies and programmes;
introducing a new process for the determination of applications for developments
of national strategic importance (called national developments);
introducing new procedures for the determination of applications for a range of
key large-scale development proposals including housing and economic
development (called major developments). To help the expeditious processing
of such applications, planning authorities and developers will be able to put a
processing agreement in place, setting out timetables for processing the
application, and application fees will be increased;
introducing new procedures for the majority of planning applications (called local
developments) which are of local importance to allow determination and appeals
to be handled at a local level;
reviewing the extent to which applications for very small-scale development
proposals (called minor developments) can be removed from the scope of the
planning system altogether; and
local appeals for certain applications, which would fall within a scheme of
delegation, appeals would be determined by review bodies of locally elected
members.
2.6
To make the planning system more efficient, it is proposed to introduce a range of
new requirements in development planning to make the production of plans quicker, more
predictable, more accessible and responsive to views of local people. Plans should also be
simpler documents that provide a clear vision of how settlements and rural areas should
evolve. They must take a long-term view, identify sufficient land to meet the key needs of
economic growth and housing development and protect important natural and built heritage
resources. They will be the core documents against which planning applications will be
measured for determination. Proposals include:
introducing a statutory requirement to update development plans every five
years;
moving to a single tier of local development plans everywhere apart from the four
largest city regions;
introducing a requirement for one proposed plan, replacing the present system of
consultative and finalised drafts;
Reporters’ decisions on development plans to be binding, subject to criteria for
local authorities to seek agreement of Scottish Ministers to depart from them;
2.7
Efficiency measures will also extend to the management of applications for
development, where there are a range of proposals, including:
introducing measures to encourage greater use of e-planning;
improving the way in which planning agreements are used;
introducing standard planning application forms;
reducing the time limit within which an appeal can be submitted, following refusal
of an application, from six months to three months;
Development Control to be renamed Development Management.
2.8
To make the planning system more inclusive, it is proposed to introduce a wide range
of measures designed to ensure a transparent and fair planning system, that will give local
people confidence that their views have been properly considered as part of the decisionmaking process.
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A new Planning Advice Note is proposed which will identify best practice in involving local
people in planning decisions. Proposals include:
introducing new statutory requirements for pre-application consultations;
introducing new procedures to ensure wide public participation in the formulation
of development plans, including notification of key development proposals to
neighbours;
transferring responsibility for neighbour notification on planning applications to
the planning authorities, to improve public confidence;
requiring more frequent use of hearings, allowing local people to present their
views on planning applications before they are determined;
introducing new procedures to assess whether local people have been engaged
effectively in the development plan process, and in the processing of applications
called in for determination by Scottish Ministers;
introducing procedures to subject applications that do not accord with the
development plan to enhanced levels of scrutiny;
introducing a new requirement for planning authorities to give reasons for their
decisions, and
notify individuals who have made representations when decisions are taken.
2.9
by:

It is proposed to reform the appeals system to create a greater sense

of

equality

introducing early determination of appeals that are not well founded – for
instance where they fail to address the reasons for refusal, or are against refusal
of a proposal which does not accord with the development plan (It is estimated
that this alone could reduce the number of appeals by around 30%);
introducing new procedures that ensure an appeal is a review of the decision
taken in light of the information submitted, limiting the right to introduce new
evidence to support the appeal; and
Introducing powers for the reporter to decide whether appeals should be in
person or through written submissions.
2.10
Encouraging the effective use of existing enforcement powers and introducing
amendments to enable better monitoring of conditions attached to planning permissions, will
create greater confidence and a wider sense of fairness in enforcement activity.
2.11
The planning system should also play its part in ensuring that development is
sustainable. It is proposed to promote sustainable development by:
using Strategic Environmental Assessments (SEAs) to improve the way in which
the environmental consequences of decision-making are addressed, and to
enhance the levels of transparency in policy-making;
recognising the need for development plans to respond to requirements to meet
wider environmental obligations at European and international level;
incorporating changes to the Environmental Impact Assessment legislation that
will make it easier for local people to participate in the decision-making process;
and
striving for high quality design in all new development.
2.12
The reforms proposed amount to a modernisation of the planning system. This
modernisation will require a considerable change in the culture of planning and will place
significant demands on those responsible for its implementation – particularly planning
authorities. It will be essential to introduce a framework that promotes an improvement in the
performance of the planning system. This framework will include:
an enhanced system of audit for planning authorities, designed to identify and
promote good practice;
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powers for Ministers to address areas where performance does not meet
requirements; and
support for planning authorities, through the Planning Development Budget and
other means, to
improve the capacity of the system to take on the necessary changes.
3.

COUNCIL’S RESPONSE

3.1
The general way forward outlined in the white paper is consistent with the Council’s
views as expressed in previous consultation responses, in particular the most recent
response of 17 August 2004 by this Committee on “Rights of Appeal in Planning”. It is
considered, therefore, that the proposals merit support in principle. However a number of key
proposals in the White Paper require further clarification and greater detail on how they will
work in practice. In many cases the reasons for change appear well founded but the
mechanisms for delivering change seem likely to raise practical difficulties. While it may be
possible to resolve these potential problems this could have a serious impact on the
effectiveness of the new system. This could, in turn affect its efficiency and could have
considerable resource implications for Falkirk Council and other local planning authorities as
described in the examples set out below.
Making the Planning System Fit for Purpose
3.2
While the proposal for a hierarchy of planning application types is welcomed, in
particular because it recognises the very considerable differences between types of
application, their impact and complexity, concerns have been expressed that this proposal
could lead to a loss of local democracy and to a reduction in the involvement of local
members in the planning process.
3.3
The NPF, for example, is to be prepared by the Scottish Executive and will include
national strategic developments (not as yet defined) which could have considerable
impacts on local communities. Consultation is to be carried out on the NPF but very limited
information is provided about the proposed scrutiny arrangements and, in particular, it is not
clear how Councils' local communities and the general public are to be involved. Reference is
made to the NPF also being subject to SEA but decisions on its content are to be made by
Parliament without any apparent opportunity for objections through a public inquiry process.
This then raises the prospect of NPF proposals with which the local planning authority does
not necessarily agree having to be included in its development plan and presumably
defended through the inquiry process, placing the Council in a potentially very difficult position
at a hearing or inquiry.
3.4
During earlier rounds of consultations the Council raised concerns that the NPF was
weak in relation to implementation and delivery, particularly on how major infrastructure
challenges were to be resolved. This deficiency appears to have been recognised in the
White Paper with other authorities and agencies which have responsibility for these functions
being required to link their investment programmes with the NPF and to have regard to the
Strategic and Local Development Plans. With the recent experience of Scottish Water not
having regard to development priorities approved through the Structure Plan process and
similar difficulties with HSE in the Falkirk Council area, the need for this issue to be
addressed in the near future at a national level is one of the most urgent priorities for the new
system. The importance of sustainable development for Scotland further emphasises the
need for a much higher profile for the NPF and the development plan system.
3.5
Although the proposal to charge higher fees for major developments to more
accurately reflect the cost of determining them is welcomed, the need for ‘processing
agreements’ is more questionable. One of the main reasons for the length of time taken to
process major applications is because inadequate information is submitted by applicants at
the registration stage. To make a difference, such agreements would require the applicant to
have submitted all of the supporting information required registration. However if this was
made clear in the regulations and a realistic timescale allowed for major applications, there
would be less need to enter into a formal agreement.
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The time taken to negotiate a "processing agreement” could be much better spent processing
the application if the supporting information is available. This would also help with Section 75
Agreements which are often further causes of delay but are increasingly being relied upon to
deliver priority infrastructure and services related to new developments. Furthermore any
major changes required as a result of consultation responses would be likely to require
renegotiation of the agreement or a completely new application depending on the extent of
the changes. A model agreement used across Scotland could help but detailed consideration
needs to be given to the benefits of this approach and to other options before this proposal is
pursued further.
3.6
For local developments Councils are to be required to have a scheme of delegation
to officers which it is understood most authorities already have in place. Currently Falkirk
Council has a very effective scheme of delegation which enables over 90% of applications to
be dealt with by officers, including refusals. Under the Council’s scheme consultation is also
permitted with both local members and the Convener ensuring member confidence in the
system and support for officers. Recent experience in this Council has demonstrated that the
cumulative effect of apparently minor developments can be of concern to local communities
and members meriting consideration at Committee while major developments clearly not in
accordance with the Development Plan and with a significant body of objections have been
refused under the officers delegated powers without recourse to Committee. It would be
extremely regrettable if the Planning Bill or any supporting guidance on such scheme was
overly prescriptive and inflexible as is implied could be the case in the White Paper.
3.7
The proposal that local members may be required to hear appeals against refusals
of local developments made by their own officers raises a number of very fundamental
concerns. Clearly from an officer perspective, the case officers will not be able to provide
advice on the applicant’s appeal. If the appeal was simply a review of the decision, as
appears to be proposed, then this may not necessarily be an issue. Legal officers should be
able to provide this advice. Of even greater concern is the public’s perception that if the
Members decided the appeal, all of the decisions would be internal to the Council. The
Council may therefore be seen as being ‘judge and jury’. This may be further compounded if
those members who are on the Regulatory Committee are also on the Panel. It is unclear
whether appeals against conditions in a delegated approval would be put to the members
appeal board. Clearly there are substantial resource consequences for the Council at both
officer and member levels in undertaking this new role and responsibilities.
3.8
To reduce the number of applications for minor developments, in addition to
considering a review of the General Permitted Development Order (GPDO), other
mechanisms could be used which would allow local authorities to retain some control over
these developments, while not burdening officers and support staff with the registration,
consideration, preparation and issuing of planning consents. For example, there could be a
“prior notification” or “type approval” process to enable exemptions for certain types of
development which meet agreed design standards or quality guidelines. These could be
agreed at the detailed application stage e.g. to enable householders to extend their properties
at a later stage with for example conservatories and front porches.
3.9
It is considered that a review of the GPDO could make a considerable difference to
staff time and resources. It would therefore seem logical to try to carry out this review and
implement any outcomes as soon as possible. It is therefore requested that the Scottish
Executive consider prioritising this research at an early stage. This is particularly important
because this is one of the few proposals which could result in less work for local planning
authorities and their staff.
Improving Efficiency
3.10
In general the proposals from the Executive reflect the views submitted to it by Falkirk
Council. In particular the white paper states that “The central aim of our modernisation
proposals is to reinforce the primacy of development plans.” The Council had suggested that
the perceived failings of the planning system “may point to a need to reaffirm the primacy of
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the development plan.” It was considered that if this was to be addressed, along with
supporting measures for inclusion, efficiency and transparency, widening rights of appeal, one
of the most contentious areas of previous consultation, might not be necessary.
3.11
The proposal for a statutory provision to require development plans to be replaced
within 5 years of adoption is an admirable aim in trying to keep development plans up to date.
There are some concerns over whether this can be achieved, particularly with more onerous
tasks being introduced into the process such as notifications, together with SEA provisions. It
should also be borne in mind that the pace of change has been so great in recent years that a
5 year review period will not ensure that a plan is up to date. In Falkirk Council’s case the
Structure Plan was approved by Ministers in 2002 but is now with the Ministers again for
Alteration within 3 years. Again the resource implications for planning authorities are
considerable.
3.12
The aim of shortening and simplifying development plans is accepted, however this
should not be at the expense of having robust policies. The more simplistic a plan is, the
more likely decisions will be founded on material considerations, something which a plan led
system should aim to reduce.
The suitability of model development plan policies remains to be tested and it is unlikely that
model policies will suit every authority nor circumstance.
3.13
The proposal that allocated development plan sites would benefit from ‘approval in
principle’ and would therefore not require outline planning permission is thought to be worthy
of support although further investigation of the implications is needed. Sufficient information
would have to be provided by the statutory consultees at the preparation stage of the plan to
allow this work effectively. This suggests that supporting information normally requested of
applicants will have to be provided by the planning authority. This could incur considerable
costs. Additionally, the position of any statutory consultees in relation to the site would not be
able to change between the plan being published and any subsequent planning application
being received. If this did happen the approval in principle would no longer apply as the
circumstances under which the plan was prepared would have changed. One example of this
could be where a number of windfall opportunities have been developed in the vicinity prior to
an application on an allocated site being received and their cumulative impact has resulted in
infrastructure capacity problems.
3.14
Other instances where outline permissions may still be desirable are, for example, for
windfall developments within an urban area where no specific site is identified in the
development plan but infill policies support it, or where a mixed use development is supported
but the exact extent or nature of the uses has not been established.
3.15
While streamlining of consents appears desirable, doubts exist over whether
combining elements of the various relevant consent mechanisms for the historic environment
would be practical or at least beneficial. Historic Scotland is to lead an exercise to examine
whether such an approach would be practical and the outcome of this is awaited before
further comment can be made.
Widening Inclusion
3.16
Encouragement for greater involvement at the earliest stage of plan preparation is
welcomed and this should help to reduce time spent on objections later in the process.
However, even with increased consultation such as identifying neighbours, it must be
recognised that local communities and the general public cannot be forced to participate in
the process. Many will not get involved until the impact of detailed proposals on their property
is known.
3.17
In relation to the proposals surrounding appeals, most of these are welcomed, in
particular the screening of appeals to reject those with little chance of success and the
reduction of the timescale in which appeals can be submitted to 3 months. While this could
result in an initial flood of appeals, eventually these would work their way through the system
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to a more realistic level over time. The ability to return spurious applications should also help
to keep numbers down.
3.18
As material considerations may change between the time an application is refused
and the time an appeal is heard, it is assumed that under the new proposals, where appeals
would simply be a review of the decision taken, these will not be considered and a new
application would have to be submitted as the proper way to address these.
3.19
While the White Paper suggests making reporters recommendations on development
plans more binding, there is still scope for local authorities to depart from them. Planning
authorities would have to seek the agreement of the Scottish Ministers in such cases and this
would only be allowed in cases where the recommendation:
x
x
o

is not supported by the SEA;
is not in accordance with the NPF/National Policy
development plan; or
is based on flawed reasoning, which could include a failure
account of the planning authority’s position.

or

strategic

to

take

The Ministers will have the right to intervene in the adoption of the plan, as they have at
present, therefore the only change regarding departures from the reporters' recommendations
is the requirement to seek approval from the Scottish Ministers.
3.20
While the Council is not against carrying out neighbour notification of planning
applications as such, it would create a very substantial resource issue. One alternative could
be for the applicant to provide the list of neighbours to be notified, along with the letters. The
Council could then check these and send them out once the application was received and it
was determined to be valid. The Council is still concerned that there are proposals to
introduce neighbour notification on enforcement notices as it is a legal notice which could be
contested. Informing third parties may infringe human rights.
3.21
One proposal which the Council previously did not agree with was the requirement to
notify owners, tenants and neighbours directly affected by policy changes in a development
plan. While the principle is sound, it is considered that this would result in an increase in
workload over the already extensive development plan consultation undertaken, and that it
may be difficult to identify those “directly affected” in particular given the variation in types of
proposals and their impact.
3.22
Although this has been carried through to the white paper, the wording has changed
slightly and the exact implications are unclear. The white paper refers to “notification of key
development proposals to neighbours” in the Executive Summary, but to “Direct notification of
owners, occupiers and neighbours of new site specific proposals in local development plans.”
in Appendix Eight: Content of Proposed Planning Bill. Clearly these two processes are
different, and clarification is required on exactly who it is proposed to notify. The White
Paper states that the appropriate arrangements under which neighbour notification is
proposed, have been established by a neighbour notification working group comprising local
authority planning staff. The White Paper does not explain what these arrangements are.
3.23
The purpose of this notification is stated as being to give individuals who may be
directly affected by development proposals the opportunity to make an informed
representation at an early stage. Presumably the “early stage” would be during plan
preparation, i.e. before any hearing or inquiry, in order that any individual may have their say
in front of a reporter. It could therefore be argued that anyone affected by a site not proposed
in the local plan, but where a developer/landowner has appealed against non-inclusion and
put their case to a hearing/inquiry, should be notified of those sites as well. This would
significantly increase the workload and may appear that the council are supportive of such
sites, which would not be the case.
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3.24
Authorities may wish to advertise development plan proposals in the local press and
even put up site notices on such sites in order to avoid any challenges from persons who feel
that they are ‘directly affected’ but were not neighbour notified, for whatever reason.
3.25
The majority of the measures aimed at raising the profile of enforcement and
strengthening its powers are welcomed. However it is considered that a more fundamental
review of enforcement powers may be required with the role and functions of the Procurator
Fiscal included in this review.
3.26
The proposal to introduce higher fees for retrospective applications may be seen as
unfair in situations where householders have genuinely believed they did not need planning
permission. Ignorance of the planning system however is not an excuse and it is desirable
that unauthorised development is brought under control. Further clarification is required from
the Scottish Executive on how this would work in practice and whether planning authorities
would have any discretion over whether higher fees should apply, however this may lead to
more uncertainty and delay in the system.
Conclusions
3.27
Overall, as a package, the proposed changes are welcomed. The emphasis on the
Development Plan, on plan led development, on greater public involvement in the process
and on reduced opportunities for appeals contrary to the development plan should help to
achieve a fairer and more consistent system for all.
3.28
Nevertheless concerns remain about the proposed new system’s fitness for purpose,
the public’s perception of the existing planning system as unfair and inaccessible and whether
what is proposed will overcome these concerns. The majority of the proposals in the White
ppaper are interdependent and will not work in isolation. Indeed the proposed new system
could appear even more complex to those not used to using it. For example there is a danger
that the different systems for development planning, the variation in the appeals systems for
different types applications and the proposed new panel arrangements could just add to
existing perceived complexities.
3.29
Another key area of concern is the balance between national and local
responsibilities and perceived centralisation of responsibility for planning. At a national level
where the most important decisions for many communities will be made, it would appear
community and public involvement will be limited. In contrast at the local Council level even
more public involvement is advocated although the existing arrangements for development
planning and development management (control) already provide for considerable
involvement in the planning process. Local Councils are to be involved in both the decision
making and appeals process for small scale developments but will have less say in major
decisions, certainly those of national importance. This is a key area of concern both for
Councils and local communities.
3.30
However none of the proposals will work without adequate resources particularly
skilled staff to undertake the work. The changes in the Development Plan system in Falkirk
Council are unlikely to reduce the workload although the need to produce a simplified plan is
very much welcomed. Although it is stated that a consultative draft will not be required for
consultation, issues and options will have to be produced and consulted upon for SEA
purposes; in effect, therefore a draft plan will still have to be done. Furthermore it would
appear that with no provision for outline applications the detail required for preparation of the
development plan will be greater.
3.31
In development management delegation is currently very extensive in Falkirk Council
and so further delegation is unlikely nor would it be desirable. While extension of PD rights
should reduce workload, alternative arrangements which are likely to be needed could require
further work at the detailed application stage. To date additional funding has been given to the
Scottish Executive to assist what is an already under resourced service but none of this has
reached local Councils as yet where existing difficulties in recruiting staff and a lack of training
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opportunities do not bode well for the future. An early decision to increase fees for certain
types of application would at least assist in the short to medium term.
4.

IMPLICATIONS
(v)

Legal:

Many of the proposals in the white paper would require
changes to primary and secondary legislation. A Planning Bill
is to be introduced to Parliament later this year.

(vi)

Financial:

While there may be increased income from planning
application fees, many of the proposals will result in additional
costs for the Council. These will be very difficult to quantify
until any new system is in operation.

(vii)

Personnel:

The increased responsibilities for the Council will result in
increased workload and, almost inevitably, in the need for
additional staff. In additional to professional officers technical
and administrative support staff will be required. At this stage
it is extremely difficult to estimate what the impact on staff will
be.

(iv)

Policy:

The Council would be required to include policies
and proposals, where relevant, from the National
Planning Framework in its development plan.
National ‘model policies’ are also being
investigated, however it is not clear whether or not
authorities will have the discretion to develop their
own policies on subjects where a national ‘model
policy’ has been produced.

5. RECOMMENDATION
5.1

That the Policy and Resources Committee agrees :(1)

To thank the Scottish Executive for the opportunity to comment on the
White Paper “Modernising the Planning System”.

(2)

That the Council’s response to the White Paper in the report and
attached Appendix 1 be forwarded to the Scottish Executive.

…………………………………………
Director of Development Services
Date:

1.

5th September, 2005
LIST OF BACKGROUND PAPERS

“Modernising the Planning System” White Paper, Scottish Executive Development
Department, June 2005.

2.

“Rights of Appeal in Planning”: A Consultation Paper, Scottish Executive Development
Department, April 2004.

3.

“Rights of Appeal in Planning” Falkirk Council Committee Report, Policy and Resources
Committee, 17 August 2004.


629

ANNEX E: OTHER WRITTEN EVIDENCE

4.

“Making Development Plans Deliver”: A Consultation Paper, Scottish Executive
Development Department, April 2004.

5.

“Making Development Plans Deliver” Falkirk Council Committee Report, Full Council,
30 June 2004.

6.

“Modernising Public Local Inquiries”: A Consultation Paper, Scottish Executive
Development Department, June 2003.

7.

“Modernising Public Local Inquiries” Falkirk Council Committee Report, Environment
and Heritage Committee, 2 December 2003.

8.

“Your Place, Your Plan” White Paper, Scottish Executive Development Department,
March 2003.

9.

“Your Place, Your Plan” Falkirk Council Committee Report, Environment and Heritage
Committee, 30 September 2003.

10.

“Getting Involved in Planning”: A Consultation Paper, Scottish Executive Development
Department, November 2001.

11.

“Getting Involved in Planning” Falkirk Council Committee Report, Policy and Resources
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Any person wishing to inspect the background papers listed above should telephone 01324
504738 and ask for Graeme Finlay.
ANNEXE 1
SUMMARY OF THE WHITE PAPER PROPOSALS
Making The Planning System Fit For Purpose
Proposal
A new hierarchy for planning to enable prioritisation and the
use of resources.
National Planning Framework – the 2nd NPF to be
published in 2008 will expand the policy context of the first
NPF and will place more emphasis on implementation. It will
be closely linked to the Infrastructure Investment Plan and will
provide a stronger context for development plans and planning
decisions, particularly those on national developments (see
below).
National Developments – legislation to define national
development to be called-in by Scottish Ministers, where
appropriate. Likely to include major transport, water and
drainage, energy and waste infrastructure projects, areas of
urban regeneration or expansion and strategic business or
industrial investments. The NPF, however, will provide a
context for other major developments which are promoted
through other consent regimes (e.g. Electricity Acts and Roads
Acts).
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Falkirk Council
Comments
New in white paper but
supportive in principle
Support in principle.
Previously noted concerns
should be addressed (see
report 3.3 – 3.4)

New in white paper.
Support in principle
although some issues
regarding mechanisms (see
report 3.3 – 3.4)
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Major Developments – a relatively small number of large
scale developments which are not of national importance but
which are currently subject to excessive delays. It is proposed
that they should be the subject of processing agreements
between the applicant and planning authority involving
timetabling and enhanced fees, provided the timetable is met.
Provision is also proposed for local hearings for such
developments.
Local Developments – on the basis that development plans
will provide a more robust framework for decision-making, the
white paper proposes extensive delegation to officers for
smaller scale developments which accord with adopted
development plans. Delegation arrangements will be for local
authority discretion but will be expected to include most cases
which do not constitute significant departures from the
development plan or require environmental impact
assessment.
Local Appeals – for applications that fall within the terms of
the scheme of delegation, the white paper proposes that
appeals should now be determined by review bodies of locally
elected members.
Minor Developments – a review of the General Permitted
Development Order with a view to increasing permitted
development rights is proposed. A handbook for householder
developments is proposed. Any review of the use classes
order will follow changes to the permitted development order.

New in white paper.
Support in principle
although some issues
regarding mechanisms (see
report 3.5)

New in white paper.
Support in principle
although some issues
regarding mechanisms (see
report 3.6)

New in white paper. Some
concerns over operation
and public perception of
this proposal (see report
3.7)
Support in principle
although alternative
mechanisms could be
investigated (see report 3.8
– 3.9)

Making The Planning System More Efficient
Proposal
Culture Change – amongst all stakeholders, especially local
authority managers, towards the key role of development
plans.
Development Plan Reviews – a statutory provision to require
development plans to be replaced within five years of
adoption, avoiding the need for interim alterations.
Strategic Development Plans – a strategic level of plans will
only be required for the four city regions, more streamlined
than structure plans. Falkirk Council not included within any of
the city regions.
Development Plan Scheme – an annual published
programme for producing and reviewing development plans by
local authorities.
Development Plan Process – focus on early engagement on
a key issues report, moving directly to a final “proposed plan”.
Community Engagement – a Planning Advice Note is
proposed to collate best practice.
Statutory Consultees – public agencies such as SNH, SEPA,
LECs and Scottish Water will be designated statutory
consultees for development planning and required to engage
in the process.
Form and Content – greater prescription of the form and
content of the plans is proposed, as well as an enhanced
status for supplementary guidance. Model development plan
policies will be developed.

Falkirk Council
Comments
Support
Support in principle while
recognising there may be
problems (see report 3.11)
Support

Support
Support
Support
Support

Questions over model
policies. Support
supplementary guidance.
(see report 3.12)
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Consultation Statements – a report on public engagement
for each development plan.
Public Examination and Adoption – mandatory development
plan examinations to be carried out by SEIRU appointed
reporters. Reporters’ decisions to be binding subject to criteria
for local authorities to seek agreement of Scottish Ministers to
depart from them.
Action Programmes – two yearly action programmes to be
prepared.
Approval in Principle – to be conveyed automatically with
certain development plan proposals.

Development Control – to be Development Management
Further development of E-planning
Planning Agreements – a review of their scope and
transparency.
Standard Application Forms
Appeal Period – to be reduced from six months to three
months.
Power to Decline – to determine repeat applications within
two years.
Statutory Duration of planning consents to be reduced to
three years.
Advertising of Weekly Lists – to be mandatory
Notified Applications – conditional clearance as an
alternative to call-in to be introduced.
Mezzanine Floors – planning control to be introduced.
Historic Environment – proposal to combine consent
procedures.
Tree Preservation Orders – enhanced procedures.

Support
Support

Support
Support provided statutory
consultees have been
sufficiently involved in the
process (see report 3.13 –
3.14)
Support
Support
Support in principle
Support
Support
Support
Support
Support
Support
Support
Considered this may raise
issues (see report 3.15).
Support

Widening Inclusion
Proposal
Information Campaign – to publicise existing and future
rights in planning over the next 12 months.
Appeals Screening – early refusal process for appeals which
do not address the reasons for refusal or do not comply with
an up to date development plan.
Grounds of Appeal – appeals to be dealt with on the basis of
the material originally supplied to the planning authority only.
Pre-Application Consultations – applicants to engage with
local people for major developments, EIA cases and significant
bad neighbour departures from the development plan.
Neighbour Notification – to transfer to planning authorities
and to apply to enforcement decisions.
Development Plan Neighbour Notification – to apply to
certain local development plan proposals.
Public Local Inquiries – A list of streamlining proposals is
proposed.
Greater Use of Hearings – at local level, especially for
departures from the development plan and EIA cases.
Community Engagement – to be a material consideration in
development plan and planning appeal inquiries.
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Falkirk Council
Comments
Support
Support
Support
Support
Support in principle subject
to resources (see report
3.20)
Problems identified. (see
report 3.21 – 3.24)
Support
Support
Support
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Enhanced Scrutiny – for development plan departures and
EIA cases.
Reasons for Decisions – reasons for all decisions to be
given.
Schedule of Land Ownership – local authority interests to be
shown in development plans.
Local Authority Interests – “notice of intention to develop”
procedure to be discontinued, all local authority interest cases
to be the subject of planning applications.
Planning Agreements – to be recorded in a public register.
Good Neighbour Agreements – to be a material
consideration.
Inclusive Design – a Planning Advice Note is proposed.
Planning Aid for Scotland – continued support.
Rewarding Good Practice – a Community Involvement
category to be added to the Scottish Awards for Quality in
Planning.
Enforcement – a raft of proposals to raise the priority of
enforcement including higher fees and default prosecution
powers for retrospective applications, increased penalties for
ignoring a Planning Contravention Notice, temporary stop
notices, curtailing appeal rights, start of development notices,
mandatory Planning Enforcement Charters, restricted
compensation liability, an update of PAN 54.

Support
Support
Support
Support
Support
Support
Support
Support
Support
Support in principle (see
report 3.25 – 3.26)

WRITTEN EVIDENCE FROM SARAH FALLON

Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
We need to know that communities in Scotland will be able to take an active role in deciding
the future of their area, and I am not entirely convinced that the Bill is the best way to ensure
that this happens.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
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Yours sincerely
Sarah Fallon
9 February 2006
WRITTEN EVIDENCE FROM THE FEDERATION OF EDINBURGH & DISTRICT
ALLOTMENTS & GARDENS ASSOCIATIONS
The Federation of Edinburgh & District Allotments & Gardens Associations (FEDAGA)
represents the interests of 1200 Council and 194 private allotment tenants.
Although the proposed Scottish Executive's Planning Bill will improve a number of areas of
the planning system, FEDAGA is concerned that it will not give individuals or communities,
whether geographical or communities of interest, fair rights in planning.
In particular FEDAGA considers it essential that a limited Third Party Right of Appeal is
included in the Bill. We find this a significant omission, as we understand the results of the
consultation held by the Executive in 2004 showed that an 86% majority of respondents were
in favour of a limited right of appeal for Third Parties. Although the Scottish Executive
proposes there is more consultation on planning applications, there are no details in the Bill.
For the public to have confidence in the planning system, and to believe their views will be
listened to, any consultation must be more than a token gesture.
Sam Murray (Ms)
on behalf of FEDAGA
5 March 2006
WRITTEN EVIDENCE FROM THE FERRYHILL HERITAGE SOCIETY
Dear Sir/Madam
PLANNING REFORM
The Society is concerned that the proposed bill as it stands will NOT if “minor changes” are
agreed by ministers give protection to the Historic Built Environment.
1) At present unsuitable even minor changes can affect these areas. The bill does not make it
clear if the Historic Environment will be exempt from these proposals. We insist that the
Historic Environment be given better protection.
2) Minor changes ca affect local people within communities and we have said repeatedly
(when consulted) that minor work should still need planning permission. Far from improving
the service, this suggestion seems to make a mockery of the planning system and could lead
to disputes and ugly and unsatisfactory work.
3) As a stakeholder on the Third Party Right of Appeal (TPRA) discussions I feel communities
have been given a raw deal by the rejection of this proposal. However I must admit I am not
surprised. At one early meeting a representative from the business world made it very clear
that should the Scottish Executive agree to TPRA, they would build all their houses in
England – who rejected TPRA. This to me was a form of bullying and it certainly worked!
Connie Keith Mrs
Planning and Conservation Officer
(includes trees and rights of way)
The Ferryhill Heritage Society
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WRITTEN EVIDENCE FROM ALISON FIELDING
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Alison Fielding
9 February 2006
WRITTEN EVIDENCE FROM FIFE COUNCIL
It is now my pleasure to enclose Fife Council’s submission on the above Bill. This response,
th
given the timescales for the submission of such comments by 6 March, 2006, will be
homologated by Fife Council at the meeting of the Environment and Development Committee
on 6th April 2006.
The Bill follows on honestly and transparently from The White Paper issued in 2005. An area
of exception in this is the focus on business improvement districts now carried in The Bill. It is
considered that these are not a spatial or land use matter but an economic development
matter. Fife Council questions relevance or appropriateness in The Planning Bill.
The Council’s comments are comprehensive in the attached proforma but the following
comments are made in respect of specific issues.
Sanctions
There are a number of areas in respect of development management and enforcement where
sanctions are identified as being appropriate. However these are not stated. The sanctions
and sanction routes involved should be made explicitly clear in those areas where there has
been a breach of planning control. There is also the matter of third parties and their
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involvement in such instances, these are not uncommon to this Authority, where such third
parties (agent/companies) have erroneously informed their clients that planning permission is
not required. Fife Council considers in setting out sanctions and sanction routes for any
breach of planning control, such cases should be borne in mind. How do you track the
responsibility for such an error to the correct party and not necessarily just the landowner?
It is also considered that where sanctions are involved these should, wherever possible, be
defined as criminal in nature, and relate to a standard fee schedule which Planning
Authorities could operate rather than in every instance requiring a civil approach carried, as
necessary, through to Procurator Fiscal matters in Court.
Permitted Development
Though clearly to be the subject of a separate review, achieving a consistency in the
application and interpretation of matters that are permitted development is seen, further to
discussion with Elected Members in Fife Council, as a key issue. It is therefore urged that in
the review of the General Permitted Development Order that this is carried forward.
Compulsory Purchase Orders
Given the difficulties experienced recently with the use of the powers of compulsory purchase,
it is disappointing that the opportunity has not been taken to review the effectiveness of s.189
of the 1997 Act. Reference is made to the English Planning and Compulsory Purchase Act,
2004, where s.99 amends the principal Act (the Town and Country Planning Act 1990) to the
effect that the principal test as to whether land is suitable for development, redevelopment,
and improvement is whether such development etc would advance the well being of the area.
A similar change to the Scottish s.189 of the 1997 Act might improve the use of the powers of
acquisition under planning legislation, although it is too early to draw conclusions from the
English experience.
Secondary Legislation/Regulations
In no less than 20 locations in The Bill is there reference to the use of secondary legislation to
define, develop, and prescribe how aspects in The Bill will be determined. This is to such a
degree that it is difficult to comment purposefully on the likely impact, or means by which
good, key strong principles in The Bill will be taken forward. There therefore remains much
discussion and consultation necessary in such areas to ensure we achieve a Planning
System that adheres to the principles in The Bill particularly in implementation, application
and acceptance by the widest group of stakeholders possible.
Neighbour Notification
This activity remains a potentially contentious matter in its implementation. Regardless of the
responsible party the correct approach for identifying the appropriate neighbours could benefit
from a review to erase any confusion, give clarity and a consistency in application. The
Scottish Executive should define the area for notification by reference to a radius from the site
boundary for example.
Financial Implications/Resource Implications
There has been a strong focus by the Scottish Executive on impacts from The Bill, The White
Paper and earlier consultation papers. The work around resources needs assessed against
the contents of the Bill, the secondary legislation as developed and the timing of
commencement orders for specific clauses/activities coming on line. The Scottish Executive
is urged to continue working closely with bodies such as the Scottish Society Directors of
Planning, Convention of Scottish Local Authorities and individual Councils to ensure that a
properly functioning, focussed and modern planning system as established is fully and
st
purposefully resourced to deliver for Scotland in the 21 Century.
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I trust the comments of Fife Council are of assistance to the Communities Committee.
Yours sincerely
Keith Winter
Head of Development Services
Fife Council
6 March 2006
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2
(continued)

2

Sustainable development

2(b) Strategic Development Planning
SDP authorities

1

Bill Clause

1(a) The National Planning Framework
The national planning framework

Topic
Part 1

Fife Council Comments

Planning Etc. (Scotland) Bill

4

3D
(new)

3A
3B
3C
(all new)

1997 Act

Rather interestingly there is no mention of any geographical basis (i.e. city regions)
for such authorities.

Reference to sustainable development is to be welcomed, but could be better
integrated into the various sections of the Bill and subsequently the Act.

There also needs built-in clarity on the overriding nature that must exist for the NPF,
against other spatial plans, particularly during any transition phase between
Development Plan models/approaches. This perhaps needs picked up with Clause
47 of the Bill.

Accountability at the national level is important – setting a clear national vision for a
20 year period is also worthy of more than the 40 days Parliamentary scrutiny
prescribed in s.3B(3). Parliamentary scrutiny is needed to ensure adequate
consideration of national issues and that priorities are addressed through the
democratic decision making process.

The proposals for a statutory National Planning Framework (NPF) are strongly
welcomed, as it should provide clear national land use guidance. However, it will be
important for local authorities to be effectively consulted on and have an input into
its preparation and updating. An explicit reference to this would be useful, rather
than the more general wording in the draft. The issue of consultation would, in
general, benefit from being more explicit to ensure buy-in from a range of
stakeholders. This should include all key agencies as identified by the Scottish
Executive.

Comments
The National Planning Framework
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9
(new)

10 (new)

Main issues report for preparation of
SDP

Preparation/publication of proposed
SDP
11
(new)

8 (new)

Preparation of SDP etc.: general

Alternative proposals

7
(new)

Form & content of SDP

5
(new)

1997 Act

6
(new)

2
(continued)

Bill Clause

Re-determination of boundary of
SDP area

2(a) Sustainable Development
Strategic Development Plan area

Topic
Part 2

This provision is to be welcomed, although such a scenario should be avoided, if at
all possible. The balance will be with individual Planning authorities retaining a high

The inclusion of electronic means of publication in this section is welcomed.

Reference to alternatives is to be welcomed but the term “reasonable” could lead to
unnecessary debate and uncertainty (subsection 2). By itself, the provision of
sufficient information will not lead to ease of understanding and meaningful
representations (subsection 3). The role, and weight, of such a document needs
reinforced in the relevant secondary legislation.

No comments.

The last two lines of 6(1) introduce uncertainty to the process. Suggest that, after
‘appropriate,’ the section should read, ‘they shall, as soon as practicable, submit…’
A little more emphasis on the need for focused plans would be welcome. Strategic
Development Plans should be just that, and should not pay undue attention to
detailed matters.

A degree of flexibility is welcome. The spatial extent of social characteristics of an
SDPA area, such as housing market areas or travel-to-work areas, could (as above)
conceivably vary over time and there needs to be provision built in to reflect this.

Mention should be made of consultations with key agencies over the designation of
boundaries. Organisations such as the National Health Service already have their
own operational boundaries and a degree of consistency between different sets of
boundaries would be helpful. It is also considered that there is no automatic
presumption for defined boundaries for this activity. Cross-boundary partnership
working would also achieve this. A concern remains over the rational means by
which such boundaries can be established. City Regions, as stated by the
Executive, involve inflows/outflows, the extent and spatial scale of these will
necessarily vary by topic and change over time.

Comments
Development Plans
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14
(new)

Publication of and publicity for SDP

12A
(new)

1997 Act
12
(new)

13 (new)
2
(continued)

Bill Clause

Proposed SDP: approval or rejection

Further provisions re examination

Topic
Examination of proposed SDP

There should be no obligation to advertise in the Edinburgh Gazette. If this is the
case then it is supported. Also, there should be mention made of the need to make
the Plan available in Council offices (as in the current 1997 Town and Country

No comments.

Under s.12A(6), an SDPA may find it difficult to come to a judgement that
modifications would not change the underlying aims and strategy of the Plan?

This approach on consultation is welcomed. However, it is suggested that a process
needs established where an SDPA submits a consultation scheme to the Ministers
early in the SDP process. Equally, there appears to be no appeal route here for an
SDPA where they disagree with a Reporter’s interpretation of the consultation
position. This needs addressed.

At 12(4) it is considered that there should be a mandatory examination, at the very
least into the spatial strategy of the SDP. A Reporter should not have discretion to
refuse to call an examination.

The Bill should be amended to state a maximum period within which Ministers will
complete the examination of the SDP. Currently, Policy Guidance provides 40
weeks for the Minister to approve a strategic plan from submission. Within these 40
weeks there should be a time maximum stated, as with Parliamentary Scrutiny for
the NPF, for an examination into the SDP. This should help focus the matters to be
discussed and guarantee momentum in the process.

Comments
The proposed procedures are welcomed on the basis that they will enhance
robustness, transparency and inclusion. In addition, the appointment by Ministers of
a reporter will add to the independent nature of the process. It is to be hoped that
any subsequent regulations will treat the issue of costs in a fair manner to ensure
that SDPAs do not shoulder an excessive proportion of the cost of Examinations,
which could prove to be time consuming and protracted.

degree of autonomy over their own areas. It needs to be made clearer at 11(2) who
is responsible for the statement of support, i.e. the dissenting body(ies) or the
Strategic Development Planning Authority? Also, can a key agency submit an
alternative proposal?

ANNEX E: OTHER WRITTEN EVIDENCE

Topic

Topic
2(c) Local Development Plans
Form & content of LDPs

Bill Clause
2
(continued)

2
(continued)

Bill Clause

1997 Act

15
(new)

1997 Act

Comments
The Bill also encourages the use of diagrams, maps, and illustrations to assist the
description of the vision or proposals. The use of any such device to assist the
legibility of local development plans is to be welcomed.

Local development plans should identify a schedule of land owned by the planning
authority where such land is subject to a proposal for, or views on development. A
schedule of this nature can be incorporated in the action programme (see section
below) and offers transparency in how the authority intends to treat development of
land in its ownership.

The Policy Memorandum states that there will be greater prescription on the form
and content of local development plans in order to improve quality and consistency.
In principle, this is welcomed provided planning authorities are closely involved in
the formulation of the regulations to prescribe the form and content.

The Bill describes the matters to be included in local development plans which are
largely consistent with the content of current local plans. An intention of the
modernised planning system is to simplify development plans by making them more
accessible and legible to users such that they are ‘fit for purpose’. The form and
content of local development plans described in the Bill is consistent with this aim.
Local development plans are to include a vision statement which essentially
explains how the area should develop over the plan period. Many plans already
include such a statement but the Policy Memorandum accompanying the Bill
explains that the vision statement is to be a positive statement of intent which refers
to relevant matters such as: physical, social, and economic characteristics;
infrastructure; demographics; and any changes to such matters that the planning
authority think may occur. Whilst the inclusion of a vision statement can give a clear
expression of the planning authority’s intentions for land use, the statement should
remain a clear and simple narrative accompanied by graphics, rather than a
comprehensive review of the current position on the relevant matters which is more
appropriately placed in a survey report.

Comments

Planning Act), and not just in libraries.
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Bill Clause

1997 Act

17
(new)

Main issues report for preparation of
LDP

Topic

16
(new)

Preparation & monitoring of LDPs:
general

Comments

This stage of local development plan preparation is likely to be regarded as a form
of draft plan given that the preparation of local development plans will concentrate
on two stages: main issues report and proposed plan. The main issues report
should set out alternative proposals for the development and explain differences
between them. Strategic environmental assessment requires that alternatives be
considered and recorded, so there is scope to co-ordinate the two.

As with the current system, local development plans will be required to take into
account national and strategic planning policies (including the NPF) and any other
relevant matters.

Local development plans should be prepared and reviewed at intervals of no more
than five years. Failure to comply with this deadline may lead to the Scottish
Ministers directing the planning authority to prepare a report explaining the reasons
for the failure. This is a new obligation which acts as an incentive to ensure plan
preparation timescales are set and adhered to, although no sanctions are identified
to penalise failure. Setting strict timescales will impose obligations on Council
members and officers to act in a manner which allows the timescales to be met. In
addition, an assessment of resources required to meet these deadlines will be
needed.

There should be an ability to make amendments to parts of the Local Development
Plan framework, by area or by theme, to recognise changed circumstances. There
should be an expedited process to achieve this.

It appears that Local Development Plans can cover areas partially within and
partially outwith an SDP area. In Fife this will have implications where there may be
2 separate SDP’s, and a need for 3 LDP’s – and possibly 3 visions set by 3 different
bodies? An LDP under an SDP can’t set a vision and must adhere to the SDP
strategy.

ANNEX E: OTHER WRITTEN EVIDENCE

Preparation & publication of
proposed LDP
2
(continued)

2
(continued)

18
(new)

17
(new)
(continued)

The provisions of the Bill are broadly similar to existing legislation in terms of public
involvement, having regard to representations made, and consulting key agencies in
preparing the plans. The Bill introduces a requirement to prepare a new local
development plan where changes made in response to representations would
changes the underlying aims or strategy of the plan. This can be seen as a
safeguard against major substantive changes being introduced without full public
consultation being undertaken and is broadly consistent with s.10 of the 1997 Act,

There is a risk that the main issues report will be seen as a straight replacement of
the consultative (first) draft of local plans in terms of the form and content. The new
proposals, however, present an opportunity to introduce new presentation formats
and consultation techniques as may be deemed appropriate for local circumstances.
This should include targeted consultation if it is deemed more appropriate and
representative than comprehensive public involvement (which might not capture the
full spectrum of opinion from the public and key stakeholders) or if it makes more
efficient use of officer time. Forthcoming planning advice should allow for innovation
and experimentation to build a body of knowledge which informs good practice.

The main issues report will be subject to public consultation and representations
made to it must be taken into account before publishing a proposed local
development plan.

The Bill makes provision for Scottish Ministers to prescribe the manner in which the
main issues report should be published. Each planning authority should, however,
be afforded some discretion as to the form and content of the main issues report so
that the circumstances of their particular areas and communities are catered for.
The absence of a two-stage (draft then finalised) plan preparation process is to be
welcomed as a means of speeding the preparation of plans. It does, however, place
a greater onus on a planning authority to have more effective public involvement at
the issues stage. It also places an onus on key agencies whose interests are
reflected in or affected by the plan to become actively involved in plan preparation,
and for these agencies to co-operate with the planning authority in co-ordinating
respective policy documents and the capital expenditure plans on which the
implementation of land use proposals rely. Section 18 of the Bill places a duty on
the key agencies to co-operate with a planning authority’s request for views and
information. Such a duty of co-operation is essential if local development plans are
to reflect the land use considerations of community planning partners and other
public agencies.
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20A
(new)

20 (new)

Constitution of LDP

Publication of and publicity for LDP

19A (new)

2
(continued)

19
(new)

Further provision re examination

Examination of proposed LDP

The inclusion of electronic means of publication in this section (as it is in the
equivalent section of strategic development plans) is welcomed as it is consistent
with the objectives of e-planning and making better use of electronic/digital media to
publicise plans.

This covers the procedures for the planning authority to adopt the local development
plan and is the equivalent to the current statutory procedures.

The appointment of the reporter by the Scottish Ministers and limited discretion for
planning authorities to depart from reporters’ recommendations following local plan
inquiries could help to remove the perception that planning authorities are ‘judge
and jury’ of plan inquiries and hearings. There is nevertheless concern that this is a
further removal of local decision making from planning authorities at the same time
as the Bill makes provision for more local decision making in respect of development
management. The criteria against which departures from reporters’
recommendations will be judged are to be set out in secondary legislation and Fife
Council will wish to reserve its position until the details of secondary legislation are
known.
See comments above on section 12A as applying to section 19A.

A new provision in the Bill is the assessment by the reporter of public consultation
arrangements before examining the local development plan content.

S.19 (2) should be clearer. It is possible to take representations into account
without necessarily accommodating their reasoning or requests.

but it may be contentious where there is a difference in opinion regarding the degree
to which modifications change the nature of the plan aims or strategy.
Again, there is a duty imposed on key agencies to co-operate with the preparation of
the local development plan, which will raise the issue of the resources available to
these agencies to respond to the requirements of planning authorities’ committed
timescales, publicly recorded.
The word “co-operate” in this context requires definition. Joint ”delivery statements
for plan strategies” are what is required, with these to form part of the main issues
report.

ANNEX E: OTHER WRITTEN EVIDENCE

Action programmes
2
(continued)

21
(new)

2(d) Development Plan Schemes and Action Programmes
Development Plan schemes
2
20B
(continued)
(new)

The form and content of action programmes and the procedures for their preparation
and adoption are to be subject of secondary legislation. Fife Council will wish to
reserve its position until the details of secondary legislation are known.

The use of action programmes is supported as an aid to implementation. It is not
enough to produce and publish a plan - it is important that it is implemented and
monitored. Action programmes will also perform the function of identifying who is
the lead agency for implementing proposals, identify the source of funding, and give
a clear timescale for the implementation of proposals. As mentioned in respect of
the form and content of local development plans, a schedule of land owned by the
planning authority where such land is subject to a proposal for, or views on
development can usefully be included in the action programme. The requirement to
monitor and update the action programme at least every two years is welcomed to
encourage the discipline of updating the local development plan work and reporting
on its current state of implementation and review. The Bill states that it is a duty of
key agencies to co-operate in the preparation of action programmes. This is a
sensible provision given that many of the lead roles in implementing proposals will
be the responsibility of these bodies.

Again, members and officers will note that the publication of a development plan
scheme under the proposed legislation will impose a requirement to commit to
meeting the published timescales and nature of the proposed consultation.

These provisions are to be supported as they would promote awareness and
transparency.

Development plan schemes should be prepared annually or more frequently if so
directed by the Scottish Ministers. The wording of s.20B(2)(b) should be clearer to
indicate that the development plan scheme (rather than the plan) should be so
prepared.

Clarity is needed on whether development plan schemes should include
supplementary planning guidance which is to be regarded as part of the
development plan.
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2(f) Supplementary Provisions
Disregarding of representations with
respect to development authorised
by or under other enactments

2(e) Supplementary Guidance
Supplementary guidance

2
(continued)

2
(continued)

2
(continued)

23
(new)

22
(new)

This raises the question of where the principle of land use development is
scrutinised if not through the strategic or local development plans. Further
consideration of this is recommended.

The time period for material to be with the Scottish Ministers should have a
maximum period set.

Submission of supplementary planning guidance to the Scottish Ministers will help to
clarify the status of such guidance but adds to the degree of control and vetting on
areas of planning policy and guidance whose impact is likely to be local in nature.
This is inconsistent with the proposals elsewhere in the Bill to delegate local
decision making (in respect of development management) to planning authorities. It
would be preferable to limit the need for referral to the Scottish Ministers to cases
which depart from the proposed or constituted development plan.

The provision in the Bill for supplementary planning guidance to have a statutory
basis is welcome as a means of decanting unnecessary detail from local
development plans and giving certainty as to the status of such guidance provided
statutory consultation is undertaken as set out in the Bill. This fits with Fife Council’s
agreed position on consultation on supplementary planning guidance. The impact
on staff time and associated costs in preparing supplementary planning guidance
will depend on the volume of such guidance to be prepared but it can be anticipated
that some of the burden in this task may be offset by a reduction in the detail
contained in local development plans.

The Bill allows for supplementary planning guidance to be issued and adopted by
strategic planning authorities and planning authorities, subject to regulations that
may be issued by the Scottish Ministers. Fife Council will wish to reserve its position
until the details of the regulations are known. It is noted that under s.24 (the
meaning of “development plan”) supplementary planning guidance is described as
part of the statutory development plan.

See comment under development plan schemes, above.
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Hierarchy of developments for
purposes of development

3(a) Meaning of Development
Meaning of “development”

Topic
Part 3

2(g) General
Status of development plan

4

3

Bill Clause

2
(continued)

Bill Clause
2
(continued)

26A
(new)

26
(2AA/2AB)
(new)
6
(amended)
6C
6D
6E
6F
6G
6H
6I
(all new)

1997 Act

25
(new)

1997 Act
23C
23D
24
(all new)

23B
(new)

Default powers of the Scottish
Ministers

Topic
Reviews of plans in enterprise zones

23A
(new)

Regulations under this Part

Would permit Scottish Ministers to prepare regulations so that all developments are
categorised into national, major and local. The approach was set out in the Planning

Amendment to the definition of development to include Mezzanine floors and Marine
Fish Farms. These technical changes have been indicated in previous Scottish
Executive Consultations. They are unlikely to have significant resource or
procedural implications and are supported.

Comments
Development Management

The general primacy of, and weight given to, the Development Plan is supported. It
is important that a consistent land use planning framework is in place in order to
inform the determination of applications.

Comments
No comment.

Power for Scottish Executive to step in to carry out Development Plans themselves.

No comment.
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Introduce a new requirement for developers to notify when developments have been
started and have been completed. The approach was set out in the Planning White
Paper and supported in principle by Fife Council. It should assist in the monitoring of
development for enforcement purposes. The Bill defines failure to comply with this
new requirement as a breach of planning control but does not specify a sanction.
This should be made clear. There would be resource and procedural implications if
there was widespread avoidance of this requirement by the development
community.

27A
27B
(both new)

7

8

Variation of planning applications

Development already carried out

33A
(new)

32A
32B
(both new)

PLBCA Act
9
(amended)

3(c) Applications for Planning Permission and Certain Consents
Applications for planning permission
6
32
and certain consents
182(2A)
(both new)

Would permit Councils to serve a notice requiring an owner of the land to submit a
retrospective planning application. The approach was set out in the Planning White
Paper and supported in principle by Fife Council and is supported here. The bill
defines failure as a breach of planning control but doesn’t set out the sanction.
There would be resource and procedural implications if there was avoidance of this

Would permit Councils and Scottish Ministers to agree to minor variations to
planning applications once they are submitted. This formalises what is common
practice at Fife Council and is supported.

Would permit Scottish Ministers to prepare regulations for standard Scotland-wide
forms for planning permission and other consents. The approach was set out in the
Planning White Paper and supported in principle by Fife Council. There would be no
resource or procedural implications but the Council would want to comment on the
finalised version of the forms.

Note that there appears to be no sanction for failure to give notice of completion of a
development.

Comments

1997 Act

Topic
Bill Clause
3(b) Initiation and Completion of Development
Initiation and completion of
5
development
123(1)
(amended)

White Paper and supported in principle by Fife Council. The full impact of the
changes cannot be appreciated until the detailed orders have been prepared and
also the proposed review of the GDO published. The Bill provision is supported but it
would be important to comment on the detailed provisions.

management etc.
x National developments
x Major developments
x Local developments
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9

10

11

Pre-application consultation

Public availability of information as to
how planning applications have been
dealt with

Bill Clause

Topic
3(d) Publicity for Applications
Publicity for applications

36
(amended)

35A
35B
35C
(all new)

38(1)

34
(new)

1997 Act

Would extend the range of information available as the register of planning
applications. The approach was set out in the Planning White Paper and supported
in principle by Fife Council. There would be minor changes to internal procedures to
ensure the information could be presented as requested.

With this, as in other matters, the detail is being left to regulation. For the new
provisions to operate effectively, it will be vital that the regulations are in place on
the passing of the Act. There should be full discussion on these regulations. The
obvious comment however is that this may well further lengthen the timescale for
such applications considerably.

Would place a requirement on developers for certain types of development to carry
out pre-application consultation and, when they submit an application, to include a
statement indicating how the submitted scheme has taken the results of consultation
into account. The Bill itself does not specify what types of development this would
apply to. However, previous consultations have indicated that it would be for major
applications, applications that required an EIA and large-scale bad neighbour
proposals. The approach was set out in the Planning White Paper and supported in
principle by Fife Council and is supported here. It is considered likely that there may
well be a resource implication for Councils as they are bound to become involved in
facilitating the consultation exercise in some way.

Would transfer to Councils the obligation to notify neighbours of new applications.
The approach was set out in the Planning White Paper and supported in principle by
Fife Council and is supported. This measure would have additional resource
consequences as Fife Council would have to send out in the order of 35,000
additional letters each year. This may reduce if changes to the General Permitted
Development Order significantly reduce the number of householder applications.
There are also likely to be disputes as to who should (or not) be notified. Increased
costs in processing planning applications would have to be taken into account when
setting the level of planning fees. It would also be important for the Scottish
Executive to provide clear guidance as to which properties should be notified.

Comments

requirement. The sanction route should be made clear here.
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15

16

Manner in which applications for
planning permission are dealt with
etc.

Local developments: schemes of
delegation

43A
43B
(both new)

43(1) (aa)
(new)
43(1) (bb)
43(1A)
43(3)
43(4)

39
(amended)

38A
(new)

36A
(new)

The approach was set out in the Planning White Paper and supported in principle by
Fife Council. There could be procedural implications.
This will clearly have far reaching implications for the current way we determine
applications. On a technical point, s.43A(7) needs to specify how the review is
triggered and put in time limits. Once again, clearly drafted regulations will need to
be in place on the passing of the Act.

These are technical changes to amend the current 1997 Act to reflect a number of
measures introduced in the Bill.

Would extend the circumstances when a Council can decline to determine planning
applications. The approach was set out in the Planning White Paper and supported
in principle by Fife Council. There would be no resource or procedural implications
and it is supported.

Would permit Scottish Ministers to issue regulations to provide the applicant and
other persons an opportunity of appearing before, and being heard by, the Planning
Committee in respect of certain types of application. The approach was set out in
the Planning White Paper and supported in principle by Fife Council. There would
have to be minor procedural changes to committee procedures to accommodate
hearings. As with a number of other clauses, the Council will need to await the
issue of the regulations to assess the impact.

Would place a requirement for Councils to publish a weekly list of planning
applications on the internet and in local papers. This measure was set out in the
Planning White Paper. Wider publicity for the weekly list of applications is
recognised best practise and is supported. There will be an increase in the cost of
advertising compared to the current situation and this would have to be reflected in
planning fees.

Topic
Bill Clause
1997 Act
Comments
3(f) Powers of Scottish Ministers in relation to Planning Applications and Decisions
Call-in of applications by Scottish
17
46(1A)
No comment.

14

13

12
(continued)

12

Additional grounds for declining to
determine application for planning
permission

3(e) Determination of Applications
Pre-determination hearings

Keeping and publication of lists of
applications
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18

47(1A)
(amended)
47A (new)
237
239
267
(all
amended)
267(1A)
267(1B)
(both new)

Would restrict the consideration of appeals to Scottish Ministers to the same
information that was before the Planning Authority at the time of the planning
application. It is interesting to note that in the Planning White Paper it was
suggested to limit the period within which appeals can be made but this has not
been included in the Bill. Fife Council strongly supported reducing the time allowed
for appeal from 6 months to 3 months.

Further provision as regards duration
of planning permission etc.

Topic
Planning permission in principle

21

Bill Clause
20

41(5)
60
61(1)

1997 Act
59
(new)

Technical changes to the current 1997 Act to reflect the changes in duration of
permissions set out above.

It can be anticipated that greater development sector involvement with planning
authorities will take place at the local development plan stage, thereby placing
greater pressures in time to be committed to preparing plans, supplementary
planning guidance and the master planning process for proposed local development
plans. This is a welcome shift but will have implications for the allocation of staff to
prepare local development plans at the early stages.

Comments
Changes the name from “outline planning permission” to “planning permission in
principle” and changes the duration of planning permission in principle to accord
with the changed times for both planning permission and listed building consent.
This is supported.

3(g) Duration of Planning Permission and Listed Building Consent etc.
Duration of planning permission and
19
58
Would reduce the duration of planning permissions and listed building consents from
listed building consent etc.
(amended) 5 years to 3 years. This measure would reduce the period of uncertainty as to when
PLBCA Act development would commence and is supported.
16
(amended)

Appeals etc.

Ministers
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Good neighbour agreements

Topic

23

Bill Clause
22
(continued)

75D
75E
75F
75G
(all new)

1997 Act

3(h) Planning Obligations & Good Neighbour Agreements
Planning obligations
22
75
(substituted)
75A
75B
75C (all
new)

71(1)
88(5)
232(7)
(amended)

Would introduce a new type of agreement called a “Good Neighbour Agreement”.
The agreement would be between the developer and a “community body” and not
with the Planning Authority. A community body can be a Community Council or a
body that in the opinion of the Planning Authority has a connection with the site or a
concern over the protection of amenity. An agreement can be by an obligation
governing operations or activities relating to development. It specifically excludes
the payment of money. The Bill would allow good neighbour agreements to be
modified or discharged by agreement between the community body and the person
subject to the agreement. There would be a right of appeal to the planning authority
where agreement cannot be reached on the modification or revocation of a good
neighbour agreement between the two parties involved, and a right of appeal to
Scottish Ministers where the planning authority fail to make a decision. This
proposal was set out in the Planning White Paper but there is now more detail.

Comments
On unilateral obligations, evidence from England on effectiveness should be
gathered and shared with Scottish authorities.
This revision to s.75 needs to tie in with the emerging Planning Gain Supplement
proposals from Westminster. We await further information on this.

The Bill sets out (in more detail than the current section 75 provisions) what can be
included. The key changes are that a developer can register an obligation without
the agreement of the planning authority. The implications of this need to be
assessed as we move towards assent on the Bill. It also introduces a system that
allows an obligation to be modified or discharged by agreement. There will be a right
of appeal where a Council refuses to agree to modification or revocation. The
practical effect is that there will now be a right of appeal to section 75 agreements.
This is considered to be reasonable; however, one of the benefits of a Section 75
agreement has previously been their permanence. Scottish Ministers will hear the
appeal. This is clearly a major revision of the current s.75 and in the main seems
sensible. However, guidance by way of a revised Circular 12/96 is urgently required.
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24

25

4(b) Enforcement Charters
Enforcement charters

Bill Clause

4(a) Stop Notices
Temporary stop notices

Topic
Part 4

158A (new)

144A
144B
144C
144D
(all new)

1997 Act

Would introduce a new requirement for Councils to prepare an Enforcement
Charter. This is already recognised good practise and would have minimal resource
and procedural implications.

The temporary stop notice allows us to stop work for 28 days. However the
compensation provisions remain as the current Stop Notices. The key barrier to
using Stop Notices is the compensation provisions. This needs addressed. The Bill
should be amended to state that there is no compensation payable on the issue of a
Stop Notice.

Given the compensation provisions, it is unclear how much these provisions will be
used.

Would introduce a new power that would temporarily stop development for a period
of up to 28 days. The approach was set out in the Planning White Paper and
supported in principle by Fife Council.

Comments
Enforcement

Perhaps it should be made clear that a developer can be compelled by an authority
to enter into such an agreement. There will also be implications for community
bodies in terms of resources. Such agreements are likely on occasion to be complex
and legalistic. Community bodies will require to be legally represented. The means
for community bodies to participate will be an issue. A local authority may come
under pressure to assist. How is this to be funded?

There are likely to be some resource consequences for the Council as it is likely that
community groups would seek assistance and advice. The mechanism could be a
good way of building confidence between developers and communities and the
measure is supported. It is not clear why the developer might want to enter into
such an agreement unless it were compelled to (as also applies in the case of
agreements with the planning authority in many cases).
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6(a) Correction of Errors
Correction of Errors

Topic
Part 6

5(a) Tree Preservation Orders
Tree preservation orders

Topic
Part 5

27

Bill Clause

26

Bill Clause

Part 11A

1997 Act

159
160
161
(all
amended)
161A
(new)
164(2)
168
(amended)

1997 Act

Technical changes that would allow decision letters issued by Scottish Ministers to

Comments
Correction of Errors

The provisions seem sound. As the policy document indicates, the TPO legislation is
in general effective subject to some fine tuning as attempted here.

S.159 – sets a requirement for the ongoing review of TPOs with the possibility of
variation/revocation. Sensible but requires periodic review and the appropriate
resources.
S.160 - gives greater flexibility in why a TPO is to be established, adding in cultural
and historical significance. Whilst this is welcomed, it requires a wider approach to
be taken to assessing the value of trees for new TPOs and indeed the view of
existing.
S.161 – establishes that TPOs take immediate effect from date of order which
assists in immediate protection but it must be confirmed within 6 months so
procedures need to be in place to ensure that that is achieved.
S. 161A – adds the power to enter a site in cases of imminent danger to the tree(s)
to display a copy of the order. Clarifies a grey area and requires a procedure to
ensure that this is utilised effectively by planning authorities (PA).
S. 168 3A – clarifies a further grey area over the status of replacement trees, in that
they are to be equally covered by the TPO. This requires that the PA ensures that
replacement trees are planted appropriately in the first place in terms of species and
size, to avoid creating a difficulty with the formal process having to be followed for
inappropriate trees.

In particular:-

The proposed changes are welcomed as they would introduce further
controls/clarity.

Comments
Trees
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Bill Clause

1997 Act

Comments
Assessment

be corrected once issued, under particular circumstances.
This facility makes sense. It is considered that this power should also be afforded to
a Planning Authority in such limited circumstances.

Bill Clause

8(a) Financial Provisions
Fees and charges
29

252
(amended)

1997 Act

251D

Report of assessment

Topic
Part 8

251C

251B (new)

Further provision as respects
assessment of performance or
decision making

Assessment of planning authority’s
decision-making

The key issue will be the detailed charges set in any revised Fee regulations. Any
change to the Fee regulations, when combined with amendments to the GDO

Would amend the current power that allows Scottish Ministers to make regulations
setting planning fees and would enable additional fees to be set regarding
monitoring minerals conditions and for retrospective planning applications.

Comments
Financial Provisions

Powers to ensure that the recommendations made in either type of assessment
report are implemented.

Various powers to make sure that full access to information is permitted in order to
carry out the two assessments above.

As above, but would allow an assessment of actual decision making. Whilst this is a
new power, in practise, when concerns have arisen elsewhere in the UK,
mechnisms have been found. This power would formalise this situation.

7(a) Assessment of Planning Authority’s Performance or Decision Making
Assessment of planning authority’s
251A
Would give Scottish Ministers the power to appoint a person to assess the
28
performance
(new)
performance of a planning authority. This formalises the current situation where
performance is already assessed. This measure is supported.

Topic
Part 7

(new)
241A
241B
241C
241D
(all new)
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9(a) BID Arrangements
Arrangements with respect to
business improvement districts

Topic
Part 9

Grants for advice and assistance

31

Bill Clause

30

1997 Act

253A (new)

Some of the important detail is still to be set out in Regulations. For instance, which
persons can draw up proposals, procedures and what is to be included in proposals.
There is a burden on the Council to define the level of existing service.

It empowers bodies to promote a BID “to allow local businesses to invest collectively
in improvements to the area they operate in BIDs are not limited to Town Centres
but can relate to other business areas and the purpose is for the benefit of the area
or those who live, work or carry on any activity in the BID area.

In October 2003 the Environment and Development Committee agreed a response
to the Scottish Executive consultation on BIDs. The Sections of this bill dealing with
BIDS hold no surprises.

Comments
Business Improvement Districts

The emphasis is therefore widening from grants for research and assistance to
grants for advice and assistance. Although there is the caveat placed in 253A (2)
that it is subject to the terms /conditions Scottish Ministers consider appropriate and
this places no direct financial or resources implications on planning authorities,
nevertheless, if it results in third party work/research which requires
inputs/responses from the planning authority then there will be an indirect
implication, which is difficult to quantify.

S.253A – this provision widens the range and opportunities for grants by extending
beyond, firstly, establishments (assisting research relating to education), to any
person and secondly, to any matter related to the planning Acts or the Planning etc.
(Scotland) Act 2006, rather than just to the planning and design of the environment,
as is currently the case.

It is to be hoped the regulations to follow will allow for fees properly incurred by
authorities in relation to s.75 agreements.

limiting the number of planning applications, has the potential to significantly impact
on the financial resources available to the Council.

ANNEX E: OTHER WRITTEN EVIDENCE

35

36

9(c) Procedure
BID proposals

Bill Clause
33

32

9(b) Administration etc.
BID revenue account

Topic
Additional contributions and action

Joint arrangements

1997 Act

Proposals need to be approved by a ballot of non-domestic ratepayers. Regulations
have still to set out who can promote a BID. This section specifically sets a
minimum level of 5% support from prospective ratepayer voters being demonstrated
before a ballot can proceed. This satisfies the Council’s concern that some level of
support should be demonstrated but that it not be too bureaucratic. The local

A separate BID revenue account is to be set up into which the Local Authority
gathers the funds. Costs can be recovered from the levy. Neither the legislation nor
the guidance sets out the levy level or a maximum rate. It is not known what impact
this will have at this time.

Comments
It is assumed, in the explanatory notes issued with the Bill, that local authorities
would be making an additional financial contribution. It might also be a way of
agreeing or requiring additional funds from other bodies such as Scottish Enterprise.
It is not clear whether this Section would, if enacted, allow owners to be required to
contribute.

This section allows the Scottish Executive to provide for joint working between areas
in two different local authority areas. For Fife (and most areas of Scotland) it is
difficult to see circumstances where this would be relevant.

Apart from not tackling the owners contributions issue the bill is in line with The
Council views submitted when the consultation was issued in 2003.

As we expected the Scottish Executive has not bitten the bullet and introduced a
compulsory levy on landlords as the significant beneficiaries of a successful
improvement activities. The explanation also suggests that Local Authorities are
anticipated to make a contribution. The local authority will also need to supply the
details of non-domestic ratepayers and existing service levels.

It has fixed a 5% threshold of supporters to even get to a ballot, which is significant,
and would need quite an exercise in selling the idea and gaining signatures. Simple
majorities of both the number and rateable value apply as a minimum but higher
levels of support can also be set.
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40

Appeal against veto

42

43

9(d) Miscellaneous
Duration of BID arrangements etc

Regulations about ballots

Bill Clause
41

39

Power of veto

Topic
Commencement of BID
arrangements

38

Bill Clause
37

Approval in ballot – alternative
conditions

Topic
Approval in ballot

1997 Act

1997 Act

Details about the ballot (timing, the non-domestic ratepayers able to vote, the

As supported in the consultation response by the Council, a 5 year period was seen
as reasonable as a maximum with the option to extend by further periods of 5 years
subject to a repeat of the ballot. The renewal could be used to amend the
arrangements for the operation of the BID but the precise nature of the degree of
amendments allowed is to be set out in a regulation.

Comments
This Section proposes that the local authority should make sure arrangements are in
place to permit the BID to proceed on the date set out in the proposal. Principally
this would relate to collection of levies and handing over the amounts to the BID
operator.

Any person who could have voted can appeal against the veto to the Scottish
Ministers. It was also accepted by the Council that the veto should be able to be
appealed against but Scottish Ministers should only accept an appeal and let the
ballot go ahead if over-riding national policy was being undermined.

Before the ballot is held a local authority can veto the proposals having regard to
matters prescribed which it is assumed will be set out in a regulation. The Council
has a need for such a veto.

The proposers can set a higher test of support but not lower (- an option some might
find useful to ensure a less divided business constituency when it comes to
implementation). The Council response to the consultation felt that a simple
majority of the vote in both numbers and value would be a sufficient test

Comments
It proposes that, as a minimum, a simple majority of the vote and a majority of the
value of rateable value should apply. This accords with the Council’s views
although those promoting the BID may put a higher level of required vote to
establish the BID as set out in the next Section. A minimum turnout of 25% is
required and 25% of values reflected in the vote. All this would appear reasonable.

authority is to conduct any ballot that is to take place.

ANNEX E: OTHER WRITTEN EVIDENCE

50
51

Interpretation

Bill Clause

49

Further amendment of the listed
buildings Act

Topic
10(b) General
Repeals

48

47

Bill Clause

46

Bill Clause
45

44

Further amendment of the principal
Act

10(a) Miscellaneous
Old development plans

Topic
Part 10

Interpretation of Part 9

Topic
Crown application of Part 9

Further provision as to regulations
under Part 9

1997 Act

Schedule
1(amended)
16

1997 Act

1997 Act

No comment.

No comment.

Comments

S. 81(1) – gives greater clarity into the definition for demolition requiring
Conservation Area Consent by including partial demolition, although a further
separate definition of what constitutes partial demolition should be provided.

S. 69 – only change reference from Sec. of State to Scottish Ministers, therefore no
apparent issue to PAs.

S. 13 – this widens the controls to enable the Sec. of State to wider the controls to
make directions on specific PAs. It raises the issue of the reasoning behind this in
terms of why a particular PA may be required to be subject to greater restrictions on
which applications it can determine without referral to the Sec. of State.

Technical changes to the current 1997 Planning Act to take into account the
proposals set out in the Bill.

Sets out arrangements for superseding existing development plans. No comment.

Comments
Miscellaneous and General Provisions

Definitions relating to Part 9 and technical matters relating to collection of levy.

Comments
Binds the Crown.

The Statutory Instrument with the regulations can be made nullified by the Scottish
Parliament.

question and other aspects) are to be set out in a regulation.
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52
53
54

Supplementary and consequential
provision

Commencement

Short title

No comment.

No comment.

No comment.
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ANNEX E: OTHER WRITTEN EVIDENCE
WRITTEN EVIDENCE FROM ANGELA R FLANAGAN
Failure in Enforcement of Planning and Building Regulations and the adverse effects on Third
Party Objectors and on their Community
The following extracts relate to the award of planning permission for the building of the last of
a development of three houses with shared essential services; all original documents are
available for scrutiny.
2 July 1996 Third Party's Solicitor to Council
'We have been instructed by our clients to lodge an Objection to the application which has
been submitted for the above plot'.
'The foul water drainage which has been installed is inadequate and has been the subject of
local authority investigation. This is presently the subject of complaint and possible legal
action.'
'The holding tank for the water is in urgent need of repair.'
17 July 1996 Councillor A on Development Control Committee to Local Councillor
'At today's meeting of the Development Control Committee, my statement was that on this
singular occasion, the attitude of the objections in my personal opinion was that of snobbery
and not that I regard any of your constituents as snobs.'
17 July 1996 Director of Planning and Development to Third Party
'The Council's decision was to grant the planning permission.'
30 July 1996 Third Party's Solicitor to Area Environmental Health Officer
'. . .there has been a breakdown in the (sewerage) system, and we understand that ... you
have examined the subjects' .. . 'please confirm that you will be contacting . . . the developer
with a view to having this remedied'.
September 1996 Scottish Agricultural College to Developer
'The mound is much smaller than in the design by [Civil Engineers].'
October 1996 Area Environmental Health Officer to Third Party's Solicitors
'I refer to your letters of 3othJuly and 25thSeptember 1996 and would advise that I initially
became involved with the sewage treatment works serving the housing development after
certain matters were raised by a local councillor at a Planning Committee meeting to consider
a planning application for the erection of a house on the middle plot . . . bacterial indicators
show faecal contamination and, without stripping carefully back the entire mound soak away,
it is not feasible to determine what the exact cause of this problems is.' ...'It would appear
however that action is shortly to be taken to resolve the problem. I have sent a similarly
worded letter to [Developer] who propose to install these works in the near future and
consequently little further action will be required by me and it will be left to them in conjunction
with Building Control and SEPA to rectify the shortcomings of the existing facilities.'
November 1996 Developer to Third Party
'The mound soakaway has been built incorrectly and not in accordance with the approved
drawings by [Civil Engineers].
'We have agreed with the owners of Plot 2 [third and final plot] to have access over their
ground and because they are trying to build their house quickly we need to make sure this is
carried out very soon.'
December 1996 Scottish Homes to MP
'The house proposed for this plot is subject for a grant from Scottish Homes. As part of the
conditions of grant we require to have it confirmed that "All requisite statutory and other
consents required for carrying out said works have been obtained (planning permission,
building warrant, superiors consent etc...)and that all statutory and other requirements in
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connection with the said works have been complied with". .. I can confirm that all conditions in
this regard have been complied with, as have all other conditions of grant to date.'
February 1997 Builders to Third Party
'From my inspection it would appear that the drain run in the site adjacent to yourselves has
sunk slightly which may have been caused by some plant running over it.'
February 1997 Director of Public and Environmental Protection to Third Party's MP
'I shall not be issuing a certificate of completion for the third and final house in this
development until the remedial works are complete.'
February 1997 Certificate of Completion issued to Developer
'. . . for the erection of site works -foul drainage system'.
June 1997 Council's Director of Law and Administration to Commissioner for Local
Administration in Scotland
'It is true that the Planning and Development Department "was not interested in sewerage"
but it is within the remit of another Council Department, Public and Environmental Protection
(Building Control Section)'. 'The Planning and Development Department was not in a position
to advise the Public and Environmental Protection Department of inadequacies in the
sewerage system.' '...at the meeting of the Development Control Committee, a representative
of the Director of Public and Environmental Protection [...] stated that he was unaware of any
problem arising as a result of inadequate sewerage arrangements ... He correctly advised the
Committee that the planned development's sewerage arrangements should be adequate.'
'The Planning Officer seen by the couple on their visit to the Department in June 1996 has
apologised to them for his remarks and acknowledged that he should not have made them.'
'In the case of the alleged remarks by Councillor [A] [...I he has since clarified his meaning in
his correspondence to Councillor [N, Third Party's Local Councillor] dated 17 July 1996'.
'The issue of personal criticism is regarded by the Council as unfortunate but closed.'
July 1997 Commissioner for Local Administration in Scotland to Third Party
'The Commissioner is unclear as to the relevance of [...]Scottish Homes.' 'It is noted that you
do not aver that the Council's predecessors were wrong in passing the system at the time
your house and that of your neighbour was built (your point 1). With regard to point (3) it
would appear that the representative of the Director of Public and Environmental Protection
was expressing his professional opinion that "the planned developments sewerage
arrangements should be adequate".'
September 1997 Commissioner for Local Administration in Scotland to Third Party's MP
'The faulty sewerage system was not the complaint which [Third Party] originally raised with
me ...it was [...] the Council's treatment of these objections which comprised the complaint . . .
Given that remedial measures have now been implemented, I do not consider that a formal
investigation is warranted.' 'Responsibility for ensuring that development is carried out in
accordance with the approved plans rests with the developer'.
April 1999 Senior Environmental Health Officer to Householder (Third Party)
'...environmental and consumer services staff are investigating a case of illness which may be
associated with the consumption of water from your supply .. . we understand that work is in
hand to replace the water holding tank which is in a state of disrepair.'
June 1999 Private Water Supply Committee to Householder (Third Party) 'We, the
undersigned [...] known as [ ] Private Water Supply, considering that the main collecting tank
and
associated equipment [...] require repair .. . undertake to pay a one 1 thirty fifth share of the
cost of the repair and upgrading work'.
October 1999 Council's Environment and Consumer Services to Third Party
I refer to a resample of water.. . 'These results are unsatisfactory as the above Regulations
require that no total coliform and no faecal coliform should be present in 100ml of water
intended for human consumption.'
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July 2000 Consulting Engineers to Council's Depat-tment of Building Control
'We have been appointed by [Third Party] to help them overcome a problem with the drainage
at their house. . . . The arrangement was all approved by yourselves but as you are probably
aware our clients have experienced problems with sewage backing up'.
July 2000 Consulting Engineers to Third Party
'Our survey shows a fall of 1 in 141 and 1 in 166. The Building Regulations and Codes of
Practice recommend a minimum gradient of 1 in 80.'
August 2000 Council Building Control Officer to Consulting Engineers
'...the proposed alterations to the drainage system require a building warrant. I enclose an
application form which should be ...returned along with . . . the relevant fee.'
October 2000 MSP to Director of Planning and Economic Development
'The Council did not ... seem to have any powers of enforcement over the developer and the
situation has simply resulted in cost after cost for the [Third Party] as well as the
inconvenience and danger to health caused by the defects in the sewerage system.'
November 2000 Scottish Executive to Third Party
'Thank you for your letters of 10 and 28 October to the First Minister and Minister for
Communities'. '. . .the responsibility for ensuring that the terms of any decision are adhered to
rests with [XI Council.' 'We recognise . . . that this certification system is not entirely
satisfactory'. 'Because of the Ombudsman's independent status, the Scottish Ministers cannot
intervene in or comment on his decision.'
January 2001 Certificate of Completion issued to Consulting Engineers
' ...for alterations to the drainage system'.
May 2001 Council's Director of Planning and Development Services to MSP
'I nor my Building Control Officers have been made aware of any further problems
encountered since the remedial works [of 19971 were carried out.' '[Third Party] have
obtained a building warrant recently to alter their own drainage system'.
November 2001 Council's Director of Environment Services to Owner/Occupier [Third Party]
'Since that time [letter of 19/10/2001] another case of the same illness has been identified.. .
Further, results of water samples have shown that . . .the disease-causing bacteria E.Coli
0157 is also present'.
16 July 2002 MSP to Third Party
'This matter has already been before an Ombudsman and I refer you to the Convener of the
Petitions Committee when he stated during the discussion on your petition that those who are
not happy with a decision of the Ombudsman can seek redress through the courts'.
November 2002 Scottish Public Sector Ombudsman to Third Party
'Apart from your communications of .. . June 2001 and ... May 2002 enclosing documents
relating to your . . . petition to the Scottish Parliament, [X -the predecessor] was not directly
requested by you to reconsider your initial complaint.' 'In sum, I do not consider that I have
power to intervene to review the previous decision made by [Y -original Commissioner]'.
July 2004 Opinion of Senior Counsel
'Judicial review of that decision [Commissioner's dismissal of complaint] required to be raised
without delay -there was delay and indeed the office had been abolished by the time I was
asked for my original Opinion.' 'Even if the judicial review was acceptable, all that would
happen is that the decision would be overturned and this would become an "undetermined
statutory complaint" that would require to be reconsidered by the SPS Ombudsman.' 'The
Scottish Executive are considering whether or not there should be a third party ground of
appeal in relation to planning matters and this might be a case which highlights why there
should be such an appeal.'
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October 2005 Second Petition to the Scottish Parliament
referred to Communities Committee, Scottish Parliament, and thereby concluded.
ERRORS OF ENFORCEMENT AS THEY AFFECT THE PRINCIPLES OF THE CURRENT
BILL
The evidence presented above demonstrates a series of errors in Local Authority planning
practice, beginning with the issue of a Certificate of Completion in respect of essential
services when the services certified were actually incomplete, a mistake repeated with the
Certification of the remedial work. In point of fact, the Developer had complied with neither
Planning nor Building Regulations, despite which, the present Bill envisages the continuation
of self-monitoring by Developers.
The damage inflicted by the first mistake, which triggered payment for services not built
according to specifications, was then compounded by a second clear, avoidable major
error. This occurred in the processing of a Planning Application for a building plot using the
same services before they could be remedied. The failure of Local Authority planners to
process information relating to the first mistake resulted in a professional Opinion being given
by the representative of the Director of Public and Environmental Health on the decisionmaking committee when he had not been presented with the full facts. The decision reached imposed severe financial and health penalties, not just on the Third Party, but on their
community.
Amongst the bodies approached by the Objector attempting to navigate official complaints
procedures were: Senior Executive, Citizens Advice Scotland (no reply received); Controller
of Audit (no reply received); the Royal Incorporation for Architects in Scotland; the late First
Minister (in respect of the appearance of cryptosporidiosis); the previous Deputy First
Minister; Minister for Communities; Minister for Social Justice; Secretary of State for Scotland;
Minister of Finance and Public Services; Lord Advocate. While sympathy was evinced, in
general replies were confined to a restatement of the theoretical systems in place for the
protection of the individual against the state. Opinions sought from a QC now retired were not
hopeful of legal remedy because of the delay, because of the supremacy of the Public
Interest, causing 'pure economic loss', and most of all because of the Third Party's appeal to
the Local Authority Ombudsman. This latter has proved to be the defining decision as to
whether the impropriety and injustice were real or 'perceived'. What is now clear is that the
help of Senior Counsel ought to have been sought from the outset to devise a format
acceptable to successive Ombudsmen for their consideration of the facts. As can be seen,
while the Third Party meticulously observed the official guidelines to the public issued by his
office ('Call in the referee'), he seemed to be guided by a different set of criteria, offering no
opinion on the actual processing of the information submitted, discounting attacks on
blameless Third Parties whose Objections were totally vindicated, and attempting to justify the
whole episode on the basis of the supposed outcome. Signally absent from his guidelines
was the advice to the public that once Ombudsmen's services are engaged, no appeal, no
review, no other recourse but Judicial Review is a possibility and even if this is successful, the
matter would simply be referred back for Ombudsman reconsideration.
The Bill states that 'the current legal framework for enforcement meets the Scottish
Executive's objectives' and that 'the basic principles of the framework do not need to be
changed'. But when this framework allows a disparity of opinions between the Executive and
the Ombudsman as to just whose is the responsibility for Developer compliance and when,
most particularly, valid legal contracts, whether conveyed in the Deeds or in ordinary
consumer affairs, can simply be set aside by planners' manipulation of evidence, then it may
be that the Executive's objectives in respect of social justice are not being met.
What is certain is that on this showing the credibility of Local Authority planners as
'guardians of the wider community interest' will not stand. The abusive treatment of
blameless members of the public invited to participate in the Authority's statutory process will
not strengthen participation of local people at an earlier stage, and the delays and
unpredictability encountered here indicate that the very reasons for the Executive's denial of
Third Party Rights of Appeal constitute the very reasons why they are essential.
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Angela R Flanagan
February 2006
WRITTEN EVIDENCE FROM MORAG FLEMING
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Morag Fleming
28 February 2006
WRITTEN EVIDENCE FROM FRIENDS OF THE EARTH SCOTLAND
Friends of the Earth Scotland (FOES) is pleased to give evidence on the above Bill, to aid the
committee’s deliberations.
Background on Friends of the Earth Scotland
Friends of the Earth Scotland is a charity focused on campaigning for environmental justice.
As part of our work we take a keen interest in planning matters, especially where there are
cumulative environmental impacts of developments on communities. Through our Citizens
Environmental Defence Advocacy programme, funded in part by the Scottish Executive, we
have supported and advised many communities including those involved with: Greengairs
landfill, opencast in the Douglas valley, the Portobello superstore, Kaimes Landfill Edinburgh,
Dalkeith Country Park and the Aberdeen Incinerator.
Our understanding of the Planning system is shaped by this practical work and the views of
the communities we support. We have also worked closely with other NGOs in Scottish
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Environment LINK analysing the planning system and how it should be reformed to promote
sustainability and greater inclusion. In this respect we strongly endorse the evidence
presented by Scottish Environment LINK.
General comments on the objectives of the Bill
We acknowledge the need for reform of the existing planning system and accept that it is
sometimes inefficient, prone to delays and also fails to secure the trust and confidence of the
public. We support the overall intentions of both speeding up the system and promoting
inclusion. We note however that much of the promised reform package is not enshrined in
legislation, but will be enacted through secondary legislation facilitated by the Bill.
The National Planning Framework
We support the principle of establishing a National Planning Framework (NPF) to guide
strategically important decisions concerning the nation’s spatial development and major new
infrastructure projects. We are however deeply concerned that the level and nature of
consultation on the NPF is poorly defined. Existing rights to object to, and challenge the need
for, developments could be lost, as the proposals for public scrutiny appear both vague and
inadequate. Our main concerns are:
x
x

x
x

x

x

The Bill allows Ministers complete discretion as to who is to be consulted, the timescale
for consultation, and the level of information that is to be provided to consultees.
The consultation arrangements seem incompatible with the robust consultation measures
required of lower tiers of the planning system. The Scottish Executive is expecting
standards of consultation at local authority level, to which it is not prepared to subscribe
itself via requirements in legislation. We see no reason why the standards set for the
most important plan in the land are less than those for the lower tiers
There is no obligation on the Scottish Executive to produce a report on consultation,
which would surely be needed at future stages of scrutiny and to demonstrate that
peoples’ views have been recorded.
Unlike other plans, the public has no opportunity to present formal objections or
representations and see them considered by a reporter and if appropriate at an inquiry.
This is despite the fact that the NPF has the power to direct major pieces of infrastructure
in the direction of a particular area.
40-days is an inadequate period for the Parliament to effectively consider a proposal of
this nature, especially if an expert reporter does not assist the Parliament. This leaves
less than six weeks for public consultation, evidence sessions, report writing and possible
parliamentary debate.
This is a powerful document establishing the need for major pieces of infrastructure and
their approximate location, strongly influencing, if not entirely directing, content of lower
tiers of plan. A lack of meaningful involvement at this stage on these controversial issues
could well poison public perception of the whole system, hindering participation and
involvement.

Recommendations
The committee should seek commitment from the Executive to:
x Setting out its consultation arrangements in more detail e.g. timescales and intended
scope
x Producing a report on consultation for presentation to the Parliament
x Ensuring that the public can formally object and that a reporter is appointed to consider
these objections, at the most appropriate stage in the process.
Sustainable Development
We welcome the new duty on planning authorities to exercise their plan-making functions with
the objective of contributing to sustainable development. We note however that the National
Planning Framework is not covered by the duty, which creates further inconsistency between
the standards expected of local authorities and the Scottish Executive.
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Whilst proposals in the plans will be encouraged to take greater account of sustainability, we
remain concerned that the duty is limited in its application, applying only to plan making and
not decision making. Inline with existing guidance, all plans contain policies relating to
sustainable development, however these policies are not always put into practice when
decisions are made. With appropriate guidance concerning issues such as resource use, we
believe that it would be both practical and beneficial to consistently apply the duty throughout
the system.
Recommendations
The committee should seek assurances that:
x The National Planning Framework will be covered by sustainable development duty, in
the same way as other plans.
x The sustainable development duty should apply to all functions of planning authorities
Development Plans
We are generally supportive of the proposals for development plans including:
x Examination in public of Strategic Development Plans
x Inspection and verification that development plan consultation has been adequate
x Measures to ensure plans are constantly reviewed and remain up to date
We note however that most of the detail with regard to plan inquiries and consultation will be
set out in separate regulations, guidance and advice notes. Whilst we believe the Scottish
Executive’s intention is to promote inclusion we also note with concern that the powers
prescribed to Ministers could be also used to the opposite effect, for instance excluding
certain issues from discussion at planning inquiries. We also note that, as drafted, the
consultation obligations are poorly defined and need not specifically apply to the general
public. We believe more needs to be done at stage two to safeguard existing public rights of
participation, with regard to both consultation and the scope of inquiries to consider the full
scope and range of objections. We also have concerns that the measures to speed up plan
making could cause problems with regard to inclusion, if plans become more broad-brush and
less specific with the local implications of proposals becoming less obvious.
We note that Section 25 attempts to bind strategic and local development plans to act in
accordance with the NPF.
Recommendations
x Ensure the general public is clearly identified as having rights to be consulted in primary
legislation
x Ensure that the public is adequately consulted and can if necessary make representations
at an inquiry into elements of the NPF affecting their area, to avoid frustration at
development plan inquiries. (see previous section)
Development Management
We note that the intentions of this section of the Bill are to speed up decision-making and
increase inclusion. In this respect we welcome:
x The hierarchy of developments in principle, although more information is needed on the
types of development
x Notification of initiation and commencement of development
x Pre-application consultation requirements for major developments
x Better information on how planning applications are dealt with
x Additional grounds for local authorities to refuse applications e.g. repeat applications after
refusal by the local authority or on appeal.
x The requirement to publish reasons for planning decisions
x 3-year planning consents
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We hope that these will address some of the more persistent abuses of the system by
developers and areas of poor practice amongst local authorities.
We are less convinced about other parts of this package and whether the measures proposed
will actually address community concerns about fairness and the lack of attention/weight
placed on their by local authorities.
In particular we have yet to see sufficient evidence that pre-determination hearings work
effectively. In fact there is considerable evidence that the existing approach to hearings by
local authorities has led to negative experiences. In this respect the committee should note
that pre-determination hearings:
x Have typically only allowed a limited number of objectors to make their case, usually for 5
minutes, leaving certain objectors excluded from proceedings due to time constraints
x Will tend to favour a small group of people comfortable and confident speaking in a public
forum
x Will add a further layer of consultation to the opportunities that already exist in the
planning system, possibly adding to consultation fatigue
x Are dependent on the skills and training of the planning committee and its chairperson
x Will not be trusted where the local authority has an interest in the development being
considered
Furthermore pre-determination hearings are in no way equivalent to a Third Party Right of
Appeal, which has much greater support from communities, as demonstrated by the Scottish
Executive’s own consultations and experience from abroad. In comparison, no research has
been undertaken to assess the effectiveness of pre-determination hearings, in fact even the
number of hearings that have taken place is not even known by the Scottish Executive.
Recommendation
x The committee should not consider the proposed inclusion measures, whilst helpful in
some circumstances, as an effective substitute for a third party right of appeal demanded
by communities.
x The case for pre-determination hearings should be investigated, based on the actual
experiences of communities to date, rather than the support from developers and local
authorities intent on diverting attention away from TPRA. Based on our experiences and
the available evidence we would caution against legislating for hearings at the present
time.
Good Neighbour Agreements
We welcome proposals to give good neighbour agreements (GNAs) statutory status, thus
enhancing their standing. Clarifying the scope of GNAs in the legislation does not create a
new form of planning condition or obligations on developers because by their very nature
GNAs require to be entered into willingly by both parties. The difference in future is that these
agreements will be more consistent and the scope for renegotiation and enforcement of
obligations will be clarified.
GNAs differ from ordinary planning conditions and agreements in that they apply to
developers and affected communities whilst local Authorities are not primarily involved in
negotiations. The main advantage of GNAs is that with the agreement of both parties they
can be extended to the conduct of site-related matters not normally covered by planning
conditions. It is feasible and legitimate that a local authority could impose a condition
requiring a developer to negotiate a good neighbour agreement with a local community
directly affected by a development, and the enhanced status of GNAs in legislation makes
this more likely. A developer could of course appeal the Local Authorities decision to impose
such a condition. Once an agreement is in place it is vital that communities can if necessary
take action requiring a developer to honour their commitments.
Recommendation
x Resist pressure from industry bodies to remove or water down what are modest
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x

proposals with regard to GNAs
Ensure that communities have sufficient scope to force developers to honour the
agreements they have entered into. We believe that communities can act unilaterally and
if necessary appeal to Ministers, but this needs clarification.

Enforcement
We welcome temporary stop notices as an additional potential tool for planning authorities to
pursue potential breaches of consent. We are however not convinced that legislating for
additional powers will get to the root of existing problems within the system which include:
x A lack of resources and priority given to the employment of enforcement officers
x A ‘nine to five’ culture that means breaches outside usual working hours are not properly
investigated
x A wider lack of support within local authorities by departments such as legal services
We believe that this matter needs to be addressed urgently and the inconsistencies across
councils must be addressed and for this reason we believe the creation of 32 local
enforcement charters may not be the way forward.
Recommendations
x Ring-fenced funding must be made to available to boost local authority enforcement
capacity, including staff recruitment, training and initial moneys to cover potential
compensation claims.
x We see merit in establishing regulations setting out consistent national standards for
enforcement that all councils must adhere to rather than individual charters.
x We believe that consideration of enforcement matters must be prioritized when Ministers
employ the powers under Part 7 of the Bill for Assessment of Planning Authority
Performance or Decision Making
Assessment of Planning Authority’s Performance or Decision Making
We are supportive of this proposal, given our experiences and those of the communities we
work with, where planning authorities have failed to live up to reasonable standards. We note
however that, unlike a Third Party Right of Appeal, these powers can only be used in
retrospect to review, not challenge, bad decisions.
Financial Provisions
We believe that the financial implications of the Bill are considerable for both local authorities
and also for communities. Given years of under-funding we believe what is being proposed
underestimates the costs of change to such an extent that the dual intention of delivering a
swifter and more inclusive system could fail. We note that:
x The costs born by communities and individuals are taken for granted and not even
assessed, although the time and money commitment of long-term engagement could be
considerable
x It is clear that current methods of consultation by most local authorities are generally an
abject failure, in terms of the levels of involvement and people’s satisfaction with the
process. More innovative approaches will require more staff time and resources.
x To participate effectively, communities need resources to work up credible proposals,
hold meetings, organize mailings and do their own consultation, possibly employing
specialist expertise for specific tasks such as traffic surveys.
As it stands the proposal fails to allocate any new resources to improve consultation and
involvement. In fact although services such as Planning Aid have been expanded other more
intensive and specialist programmes such as Friends of the Earth Scotland’s Citzens
Environmental Defence Advocacy (CEDA) programme may not be able to continue, due to a
lack of funding, leaving communities without appropriate support.
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Recommendations
x The financial implications of the Bill in terms of promoting enhanced consultation by local
authorities must be reassessed and additional funding identified to allow for better
engagement with communities.
x Dedicated funds need to be made available to bodies like community councils and NGOs,
so they can engage more effectively with the planning system.
Other issues related to the Bill
We note that the Bill omits any real reference to improving the rights of third parties beyond
new consultation opportunities. In fact the Bill could result in a loss of rights unless people
gain more scope to challenge the National Planning Framework (NPF) through an
examination in public.
We remain disappointed that the Scottish Executive continues to ignore the results of its own
public consultation, which showed 86% for a limited right of appeal for third parties. The
subsequent White Paper did not consult on TPRA, even so some respondents still
commented, with 62% in favour. We believe the committee’s report should reflect on this fact
and support the following issues:
1. The proposal for a limited third party right of appeal sought to address community
concerns regarding the most controversial planning cases involving; development plan
departures, local authority conflicts of interest, rejection of officer advice and those where
an environmental impact assessment had to be carried out. Although more consultation
by developers and hearings before the planning committee may influence some of these
cases, the Bill as drafted does not directly address any of these issues.
2. Scottish Executive figures show the potential number of cases falling into the above
categories is not huge and not all would actually be appealed. Furthermore screening
and a small administration fee, could weed out any spurious or frivolous appeals. We
also believe the delivery of more up to date development plans would greatly reduce the
number of potential appeals as would, to an extent, the other consultation measures in
the Bill.
3. The Bill, as it stands, contains a series of bolt-on measures to the front end of the existing
system e.g. pre-application consultation and pre-determination hearings, whilst TPRA
would reform the final part of the process, offering a balanced reform including a final
safeguard to determine whether decisions by local authorities had been made
appropriately.
4. TPRA is the missing part of the process, counterbalancing the existing rights of appeal
enjoyed by developers. Unlike existing developer appeals, the proposal for third party
appeals were much more limited, addressing the areas where the risks of poor quality
decision-making are highest. Communities would have no guarantee that their appeals
would be upheld but they would at least gain confidence and reassurance from the fact
that an independent review of the initial decision had taken place. All the evidence, both
from existing developer appeals in Scotland and the experience of third parties in Ireland,
indicates that the majority of decisions would be modified beneficially.
5. Demand for TPRA has been fuelled by the arbitrary and opaque system of call in by
Ministers for contentious developments, very few of which go to inquiry. Decisions often
seem random and information is not provided to communities on the reasons why a
decision has not been called in for review. This critical issue is not addressed in the
reforms.
6. Without TPRA, communities must attempt to use judicial means to see decisions
reviewed; a costly and inappropriate remedy, which cannot examine the merits of the
case, only the decision making process. In any event, only rich individuals and
businesses can generally afford to pursue judicial review, leaving the most disadvantaged
communities excluded. This amplifies the environmental injustices faced by poor
communities. In future, certain cases, such as those subject to Environmental Impact
Assessment, could be more susceptible to legal challenge due to the translation of the
Aarhus treaty into European law, especially when an environmental NGO becomes
involved in a case. TPRA would be a less costly, more appropriate, alternative to this
type of legal action.
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7. TPRA would strengthen, not conflict with other reforms in the Bill. In fact it could be the
vital missing ingredient needed to make the proposals work. For instance, developers
would work harder to promote proposals at the plan-making stage to avoid departures
that could be appealed. Communities would have to engage with pre-application
consultation to ensure future appeals were credible, whilst developers would have to
engage meaningfully to reduce the number of appeals.
Recommendation
The committee should consider:
x Whether the Bill actually tackles the unfairness and existing imbalance in the existing
system which is the root cause of the public lack of confidence
x The very serious risk that Scottish Executive reforms may prove inadequate, and the fact
that TPRA may still need to be swiftly put in place to maintain public confidence and the
lack of mechanisms currently in the Bill for doing this.
x The most seamless way in which a limited third party right of appeal can be added to the
package of proposals to strengthen the measures aimed at boosting the plan led system
and obligations on developers to consult.
x In the absence of TPRA the powers of Ministers to call in applications must be reformed
and improved to capture the most controversial approvals and ensure they are reviewed.
Conclusions
Friends of the Earth Scotland supports the intentions behind this Bill, but has grave concerns
regarding what it might deliver in practice. Many of the minor technical reforms are welcome
and overdue, but even in aggregate they do not compensate for serious omissions such as
proper scrutiny of the NPF, real rights for third parties and a lack of extra resources to actively
promote community engagement. Unless these issues are addressed, this package of
reforms risks becoming a missed opportunity. We encourage the Committee to be bold,
ignore the lobbying of vested interests and show faith in Scotland’s communities - in the spirit
of previous legislation such as access and land reform. Whatever the outcome, Friends of
the Earth will attempt to help make the system work for both the benefit of communities and
the environment. However this maybe a difficult task unless the concerns we have identified
above are rectified. We are relying on Parliament, and particularly the Communities
Committee to deliver the appropriate changes.
Yours sincerely
Duncan McLaren
Chief Executive
Friends of the Earth Scotland
WRITTEN EVIDENCE FROM FRIENDS OF THE EARTH TAYSIDE
Submission in Support of the Inclusion of a Limited Third Party Right of Appeal in the
Proposed Planning Bill.
I represented Friends of the Earth Tayside at the Communities Committee consultation day
for communities on 29th October 2005. The day was very worthwhile, the opportunity to
attend was appreciated and there is much in the proposed planning bill to commend.
We do, however, want to express our disappointment and concern at the exclusion of a
limited third party right of appeal from the planning bill. This concern is a reflection of that of
our parent organisation, Friends of the Earth Scotland, but we are writing separately because
of our concern about the way in which individuals and communities locally can be excluded
from effective input into planning processes, which can affect them. The planning bill states
that introduction of TPRA would “run counter to the certainty for all that these modernisation
proposals intend to achieve”, (page 45) However, such certainty cannot apply while First
Parties retain a right of appeal and we are not convinced that they should apply in, for
instance, a situation where an application runs counter to the current local development plan.
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Enhanced opportunities for public scrutiny of, and engagement with, the planning process
during the early stages of planning and development offers some potential for improvement.
They must have teeth and must offer individuals and communities a transparent and
accessible means of input. They still would not, however, address the fundamental
imbalance between the proposed rights of appeal for First and Third Parties or offer any sort
of final safeguard against bad decision-making. As it stands the vague proposals in the Bill
are untested and a wholly inadequate substitute for TPRA.
We strongly support calls for a limited Third Party right of Appeal in the circumstances as set
out in the Partnership Agreement with the slight amendments to wording suggested by some
respondents to the consultation (Rights of Appeal in Planning –analysis of consultation
responses Dec 2004. Page 26) to enhance fairness and equity. The four categories are:
x
where the local authority has an interest.
x
where the application is contrary to the current local development plan (structure
plan or local plan
x
where the planning decision runs contrary to officers’ recommendation.
x
where an environmental impact assessment is required
This consultation produce a response of 86% in favour of a limited third party right of appeal
to increase fairness and to better balance the interests of those benefiting from development
and those immediately adversely affected or those with legitimate and well founded concerns
about future impact.
At the Communities Committee consultation day Third Party Right of Appeal dominated much
of the discussion and an impromptu vote called near the close of the day produced an almost
unanimous vote (including those in the public gallery) in favour of inclusion.
Linda Cockram
On Behalf of Friends of the Earth Tayside Local Group
3 March 2006
WRITTEN EVIDENCE FROM DAVID W FYFE
I am member of the John Muir Trust. They have asked their members for help. They asked
me to contact yourself at this stage of the developments of the new long awaited Planning
Bill. It is of course vital that the points below be included in the new Bill and I would request
that you pass on my views to the Members of the Communities Committee.
It is particularly important that we look after our wild land in Scotland, seen by many as close
to a perfect landscape for wildlife and nature. We must cherish that and be sound custodians
for our children and beyond. Lets not get it wrong but be determined to get it right first time.
Background:
In December 2005 the Scottish Executive published this long awaited Planning Bill. The
contents of the Bill will result in some of the most fundamental changes to the planning
system for more than a generation.
This Bill had (perhaps still has) the potential to deliver on environmental justice and
sustainable development, but its first draft has let interested parties down on both counts.
There are some crucial elements missing, which mean that communities and the environment
will lose out.
I believe that the bill must be amended to include the following:
 The legislation on National Scenic Areas must be updated and strengthened to give wild
land real protection.
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 a legal right of appeal for communities and individuals against damaging developments
decisions, giving communities equal rights to developers
 a statutory requirement for independent scrutiny of the National Planning Framework (the
top layer of the planning system which outlines developments of national importance such
as roads, waste dumps and incinerators) – this is essential to allow communities their say
in major developments
 the statutory purpose of the planning system should be to deliver sustainable
development.
David W Fyfe
March 2006
WRITTEN EVIDENCE FROM ROS GASSON
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Ros Gasson
9 February 2006
WRITTEN EVIDENCE FROM CARA GILLESPIE
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
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communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Cara Gillespie
9 February 2006
WRITTEN EVIDENCE FROM GL HEARN
On behalf of the Co-operative Group Property Division, we hereby submit the following
response to the call for evidence from the Scottish Executive’s Communities Committee in
th
relation to the Planning etc. (Scotland) Bill that was published on 19 December 2005.
GL Hearn has prepared this response, on behalf of the Co-operative Group Property Division,
who are part of the Co-operative Group. The Co-operative Group is the largest consumer coop in the UK and has extensive property interests throughout Scotland, including food stores,
funeral branches and farms. Given the extent of their property portfolio, the Co-operative
Group are actively involved with the planning system in Scotland and will be affected by the
proposals contained within the Bill.
At the outset, the Co-operative Group Property Division wish to express their general support
for the content of the Planning Bill and welcome the Executive’s move towards modernising
the planning system and making it more efficient. While this letter sets out the Co-operative
Group’s written response to the Bill they would welcome the opportunity to meet with directly
with the officials of the Executive to discuss the changes to the planning system and its
implications for the Co-operative Group.
We now wish to offer comment on the specific content of the Bill and have set these out to
reflect the structure of the Bill.
Part 1 – National Planning Framework
The Co-operative Group Property Division supports the introduction of a National Planning
Framework, although we are of the opinion that this should concern itself only with the spatial
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planning implications of nationally important developments and infrastructure projects. It is
considered that there is need for guidance on how the National Planning Framework will be
reviewed and the status which will be afforded to it in informing development plans. Clarity is
also sought on what types of development will be included within the National Planning
Framework and whether there will be a requirement to identify these in Structure and Local
Plans.
Part 2 – Development Plans
Sustainable Development (Section 3D)
While the principles of sustainable development should be given full consideration when
preparing development plans, we do not consider that this should be required by primary
legislation given the absence of a legal definition of sustainable development.
Local Development Plans (Section 15-21)
The Co-operative Group welcomes the proposal to quicken the plan preparation process
through the introduction of a mandatory five-year review process and support is also offered
to the attempts to regularise and review the consultation processes applicable to each plan.
However, we consider that further details are required on the sanctions that will be imposed
upon those authorities who fail to meet the five year requirement. It is understood that the Bill
would only require authorities to prepare a report as to the reasons for such failure.
It is current practice for local planning authorities to publish Issues Reports that do not
specifically identify land for development. It is considered that this process can cause delay
in the review process and creates uncertainty for developers at an early stage. The Cooperative Group welcome the move to make Issues Reports more detailed, however, clarity is
sought on the rationale behind the requirement to refer the Council’s report following
consultation to Ministers.
The Co-operative Group supports the move to make Appointed Persons recommendations
binding on local planning authorities as this will help to create greater transparency and
certainty in the local plan review process. However, further clarification is required where
there is disagreement between the Appointed Person and the LPA. It would appear that
under the terms of Section 20 there could be a potential impasse whereby a direction from the
Scottish Ministers prevents the adoption of a plan. Clarification is sought on what happens to
resolve the situation in such circumstances.
Supplementary Guidance (Section 22)
Despite the proposed rigorous and regularised procedures for Strategic Development Plans
and Local Development Plans, the proposed procedures for supplementary guidance appear
to allow local planning authorities the opportunity to circumvent the SDP and LDP processes.
In light of this, it is considered that the supplementary guidance procedure must be subject to
the same scrutiny and consultation as SDPs and LDPs.
Moreover, we consider that proposed Section 22(2) should be amended to read:
“Regulations must make provisions as to –
(a) procedures for, and as to consultation which must precede, the adoption of, and
(b) the matters which can be dealt with in,
supplementary guidance.”
We consider that this amendment would offer greater certainty to the supplementary guidance
process.
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Part 3 – Development Management
Meaning of Development (Section 3)
It is noted that the Bill would give Scottish Ministers the power to remove, through a
development order, the exemption from planning control currently afforded to works that only
affect the inside of a building, where works intend to increase the gross floorspace of a
building. We do not consider that it would be appropriate to impose such control on all
buildings and reserve comment on this matter until the details of the proposed amendment
are set out in revised secondary legislation.
Hierarchy of Developments (Section 4)
Having reviewed the proposed hierarchy of development we welcome the general principle
behind the proposal to establish national, major and local developments. However, there is
concern that Section 26A(3) of the Bill creates uncertainty by establishing that the Scottish
Ministers may direct that a development is to be dealt with in one of the three classes of
development. This uncertainty will counteract the intent of the hierarchy.
It is noted that much of the detail on how the hierarchy will operate will come from revisions to
secondary legislation and the Co-operative Group wish to reserve their position on this matter
until such details are available for comment.
Applications for Planning Permission (Section 6)
We also wish to make comment on the proposed Section 32(2)(d) and the requirement for
evidence to be provided in support of anything in, or relating to, an application. We feel that
greater clarification needs to be provided on the supporting information which will be
mandatory for certain types and scales of development.
Variation of Planning Applications (Section 7)
We wish to make comment with regard to the inclusion of the word ‘substantial’ within
proposed Section 32A(2). This has the potential to create inconsistency across different
planning authorities and will only serve to introduce a lack of certainty.
Pre application Consultation (Section 10)
The proposal to introduce a minimum 12 week period of consultation prior to the submission
of a planning application is considered to be excessive and will serve to introduce
unnecessary expense and delay into the process.
Clarification is sought on the scope of pre-application consultation and the agencies that are
to be consulted. Further details are required on what account is to be taken of consultee
comments by the local planning authority and what measures are to be employed to ensure
that consultees provide meaningful comment within prescribed timescales.
Pre-determination hearings (Section 13)
The Co-operative Group welcomes the attempt to introduce consistency and certainty into an
area that is currently dealt with in a wide variety of forms by local planning authorities.
However, it is considered that the proposed system needs to be tighter than is being
suggested and should be set as a national framework to be complied with by all local planning
authorities.
Additional Grounds for Declining to determine Application for Planning Permission (Section
14)
Having reviewed the proposed amendment to Section 39 of the principal Act we consider that
the additional grounds for declining to determine an application seem unduly restrictive and
weighted towards the local planning authority’s opinion on whether the proposal is similar or
the same. This also has the potential to act as a disincentive to development.
Local Developments: Schemes of delegation (Section 16)
We wish to express concern over the potential conflict and lack of independence where
appeals against delegated refusals taken by officers are determined by local councillors. We
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consider that all appeals should be considered by an impartial third party as is currently the
case.
Furthermore, it is unclear whether the review established by proposed Section 43A(7) is
deemed to be an appeal. If the review is deemed to be an appeal then we consider that this
directly conflicts with proposed Section 43A(14).
Call-in of Applications by Scottish Ministers (Section 17)
Under the present system it is considered that there is a lack of transparency and openness
with regards to call-ins. In order to establish confidence and certainty we would encourage a
need for written reasons to be given as to why applications either are or are not called-in. In
addition, we are of the opinion that decision notices following call-in inquiries should be made
more readily available through the SEIRU.
Planning Obligations (Section 22)
Concern is expressed at the proposal to replace the current system of ‘planning agreements’
with a system of ‘planning obligations’. Clarification is sought on the instances where
‘planning obligations’ will be required and until such time as these details are published, the
Co-operative Group reserves further comment on this issue.
Good Neighbour Agreements (Section 23)
The Co-operative Group are concerned at the potential scope of good neighbour agreements
which we understand can cover almost any aspect in connection with the use of land. These
agreements have the potential to introduce significant delay into the development process
and in certain circumstances could impose restrictions on development which are more
onerous than the conditions attached to any planning permission. Unless the Bill offers
guidance on the limitations of good neighbour agreements it is considered that the proposed
Good Neighbour Agreements will only serve to create confrontation between developers and
communities and require local planning authorities to commit already strained resources to
resolving disputes. Moreover, the proposed good neighbour agreements may lead to
communities effectively holding developers to ransom, thereby having an impact upon a
developer’s decision to pursue a site. It is considered that such a circumstance would have a
negative impact upon the plan led system.
We trust that the above comments will be taken into account and given full consideration by
the Communities Committee. We wish to reiterate the Co-operative Group’s broad support
for the Bill and it should be noted that our client’s would welcome the opportunity to meet
directly with the Executive to discuss the Bill and the matters which have been raised above.
David Campbell
Associate Planning Director
GL Hearn
6 March 2006
WRITTEN EVIDENCE FROM KONSTANZE GLASER
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
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2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Konstanze Glaser
8 February 2006
WRITTEN EVIDENCE FROM GLASGOW CITY COUNCIL
Clerk to the Communities Committee
Room T.3.40
Tower 2
The Scottish Parliament
Edinburgh
EH99 1SP
Dear Sir,
THE PLANNING (ETC) SCOTLAND BILL
Please find copy of Committee Report No DRS/44/06, which was approved by the Council’s
Development and Regeneration Services Committee on 8 February 2006. This Report notes
the progress made in relation to the development of the new Planning etc (Scotland) Bill and
highlights the key issues and concerns for this Council of the implications of these proposals.
It is hoped that the issues raised and the concerns expressed will be considered further
during the Parliamentary process.
Most of the issues and concerns were highlighted in more detail in a previous Committee
Report on the White Paper ‘Modernising the Planning System’ (DRS/287/05), which was
approved by the Council’s Development and Regeneration Services Committee on 8
September 2005, copy also attached.
In addition, the Council has the following specific legal concern. Local Review Boards, as
proposed in Clause 16 of the Bill, allows an applicant to ask for a review by the planning
authority of his case which the planning authority has refused, albeit refused by an officer
under delegated authority. The determination of such a review is final and is only
challengeable by way of statutory appeal. This seems to run counter to the aims behind
"Modernising the Planning System" and it may be that applicants who have their application
for local planning permission refused should be able to have their case reviewed by a "fair
and public hearing ...by an independent and impartial tribunal" (Article 6(1) of the European
Convention on Human Rights).
Another major concern the Council has relates to the practical, financial and resource
implications that would be involved in implementing development plan neighbour notification
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proposals along with the amount of other proposed changes, see Committee Report
DRS/287/05 (Paras 3.7-3.12). Implementation of the proposal will:
i)
slow down the development plan process by diverting staff resources to basic
administrative tasks
ii) cause undue confusion to the public who will be subject to a variety of notifications at
different stages in the plan making and development application processes, thereby
resulting in notification fatigue
iii) potentially give rise to legal problem, where it can be demonstrated that neighbour
notification has not been carried out adequately
It is proposed, therefore, that this particular part of the Bill should be deleted.
Further information from the Scottish Parliament would also be welcomed in relation to the:
x future programme for possible amendments to the Bill; and
x timetable for the introduction of the various different components of the Bill.
Yours faithfully
Susan Rutherford
Planning Officer

The Planning etc. (Scotland) Bill

Purpose of Report:
To advise Committee on progress made by the Scottish Executive in relation to the development
of the new Planning (Scotland) Bill and the major implications of these proposals.

Recommendations:
It is recommended that Committee notes the key points contained in the new Planning (Scotland)
Bill;
agrees to forward this Report to the Parliamentary Communities Committee; and
agrees that officers continue discussions with the Scottish Executive Development Department
regarding the development of supplementary guidance in relation to the implementation of the
Planning Bill.

Ward No(s): City-wide
Local member(s) advised: Yes

Citywide:
No

Consulted: Yes

9
No

9

PLEASE NOTE THE FOLLOWING:
Any Ordnance Survey mapping included within this Report is provided by Glasgow City Council
under licence from the Ordnance Survey in order to fulfil its public function to make available
Council-held public domain information. Persons viewing this mapping should contact Ordnance
Survey Copyright for advice where they wish to licence Ordnance Survey mapping/map data for
their own use. The OS web site can be found at “<http://www.ordnancesurvey.co.uk>". If
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accessing this Report via the Internet, please note that any mapping is for illustrative purposes
only and is not true to any marked scale.
1.

BACKGROUND

1.1
In June 2005, the Scottish Executive issued a White Paper entitled Modernising the
Planning System (Print 3, Page 516). Since the publication of the White Paper, the Executive
has undertaken further consultation and is now proceeding with a range of measures through
the Planning (Scotland) Bill. The Bill was introduced in Parliament on 19 December 2005
(Print 5, Page 836).
1.2
The purpose of the Planning Bill is to amend existing primary planning legislation,
where this is required, to implement the relevant proposals being brought forward from the
White Paper.
2.

CONTENT OF THE BILL

2.1
The Planning Bill provisions broadly reflect the same proposals that were outlined in
the earlier White Paper. The provisions contained in the Bill are detailed under ten different
headings, see attached Appendix.
2.2
The Planning Bill not only seeks to change different elements of the planning process
but it introduces some new terminology for existing planning functions. For example,
‘Development Control’ will become ‘Development Management’, ‘Structure Plans’ will become
‘Strategic Development Plans’ and ‘Planning Agreements’ will become ‘Planning Obligations.’
2.3
Whilst supporting the aims of the White Paper, particularly the continued primacy of
development planning, the Council raised a number of general and specific concerns at the
White Paper consultation stage, many of which remain.
2.4
General concerns which have not been effectively resolved through the Planning Bill,
include the:
x financial implications of implementing the provisions of the Bill, particularly for
complex urban areas such as Glasgow;
x potential implications of introducing changes to the system within a relatively
short timeframe;
x lack of detail which has been supplied about many of the new requirements which
have been introduced through the changes to primary legislation;
x unresolved, and fundamental, tension between the desire to speed up the
planning process and the desire to increase public participation and
accountability; and
x absence of transitional arrangements for development plans (such as City Plan
2), where the process has already started and work is well under way.
2.5
There is a requirement for officers of the Council to continue discussions with the
Scottish Executive Development Department regarding the development of supplementary
guidance in relation to the implementation of the Planning Bill.
2.6

More specific ongoing concerns relate to:

The National Planning Framework
x National Strategic Developments – under the terms of the Bill, developments of
this scale (major transport, water, drainage, energy and waste infrastructure
projects, major areas of urban regeneration or expansion and large strategic
business or industrial investments) will be determined by the Scottish Executive.
This should not remove the need, however, for close working with local
authorities as to the nature and delivery of such priorities; and
x
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Area Priorities - the Bill has not clarified how wider area priorities such as the
Clyde Waterfront and Clyde Gateway will be dealt with. It should be noted that, in
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Glasgow, successful arrangements have already been put in place for both these
priority areas
Development Plans
x Statutory Timescale - the performance target of updating plans on a 5 yearly
basis is to be a statutory provision, yet new responsibilities including neighbour
notification, the preparation of Action Plans and SEA have been added to the
plan making process;
x

Neighbour Notification - the impact of implementing neighbour notification
procedures for development plan proposals, both in terms of staff time and
resources could be substantial. There could also be legal implications for local
authorities who are unable to fulfil neighbour notification procedures properly, if
these are to apply as suggested in the previous White Paper. The Bill remains
unclear about when and how neighbour notification requirements will be
introduced in a development plan context;

x

Additional Statutory Requirements - the Bill details a number of new statutory
development plan functions. These include the production of Action Plans for
delivering development plans (the form and content of which will be determined
through secondary legislation) and a Schedule of Council Land affected by
policies and proposals. Regarding Action Plans, a major concern is that there
appears to be no statutory requirement on other bodies and agencies that will be
involved in the delivery of the Plan. This is an important issue because many
elements of the delivery and implementation programme may be outwith the
Council’s remit; and

x

Reporter’s Recommendations - the scope to depart from the Local Plan Inquiry
Reporter’s recommendations will be limited which again impacts on local
autonomy. Whilst the local authority will be expected to meet the costs of the
Inquiry, the actual decision regarding what goes before the Inquiry and the
appointment of the Reporter will lie outwith local authority control.

Development Management
x Planning Hierarchy - the establishment of a new hierarchy for dealing with
planning applications will see national strategic developments determined by the
Scottish Executive through the National Planning Framework and the removal of
the need to apply for planning permission for certain minor forms of development
that currently require consent. The expansion of permitted development, or its
replacement by an alternative system, will be achieved by secondary legislation.
A consultation exercise is currently taking place concerning this review. Both of
these proposals identified above could potentially result in a loss of local
autonomy and accountability;
x

Neighbour Notification - this will involve on-going costs, both in terms of staff time
and resources, as planning authorities, rather than applicants, will neighbour
notify individual development proposals. In addition, the status of a decision could
be open to legal challenge if it could be proved that the Council did not fulfil its
procedures properly;

x

Timetables - the introduction of timetables for determining major planning
applications is to be agreed between the applicant and the local authority. This
might not prove practical because of the nature of the planning process.
However, it could potentially prove to be a preferable arrangement to the use of
existing
performance
indicators.
This
issue
requires
further
investigation/discussion. Often the timescales for detailing an application cannot
be accurately conceived at the outset. For example, an applicant may be required
to conduct further detailed assessments or consult other bodies and agencies;
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x

Statutory Development Period - reducing the statutory period within which
development should begin, following approval of an application, from 5 to 3 years
would have little benefit and could even have a negative impact on the workload
of local planning authorities with the possibility of additional applications being
submitted as developers seek to renew consents on a more regular basis;

x

Enforcement – the proposed changes to enforcement procedures are likely to
place increased administrative burdens on local authorities (see also Para 2.6 Development Management);

x

Local Review Boards - the formation of Local Review Boards, consisting of local
members, to consider appeals against applications delegated to and determined
by officers in respect of local development, with no statutory right of appeal to the
Court of Session could leave local authorities open to legal challenge. This
aspect requires further consideration by the Executive;

x

Planning Obligations – There will be a need to ensure that account is taken of the
Government proposal to introduce a Planning Gain Supplement (DRS Committee
Report 41/06 refers). The Planning Gain Supplement proposals include the
introduction of Development Start Notice which raises implications for the
Planning Bill in respect of the proposal to introduce an ‘Initiation of Development
Notice’. Although the latter notice is intended for planning enforcement purposes,
it is not clear whether a developer would be required to submit both Notices. It is
considered that the Government should work with the Scottish Executive with a
view to drafting a combined Notice that is sufficient to meet both purposes, and
that this notice would be included in the final Planning Bill. The Government’s
consultation paper seeks views on whether the Development Start Notice should
be submitted to HM Treasury or the local authority. In view of the potential
overlap with the ‘Initiation of Development Notice’ proposal contained in the draft
Planning Bill, consideration should be given to serving the Notice on both
organisations at the same time; and

x

Pre-Application Discussions - The Bill provides for a system of statutory preapplications for major applications. It is of concern, however, that the scope of
this exercise is not clear. For example, there is little point in consulting the public
about individual applications where the major infrastructure providers have not
previously been involved.

2.7
The Bill also introduces some provisions that were not evident in the White Paper,
including:
Development Plans
x Sustainable Development - the Bill introduces some new obligations for the
planning system to contribute to sustainable development, e.g. in relation to
development plans, planning authorities are expected to exercise their
development plan making functions with the objective of contributing to
sustainable development. Further guidance from the Executive on how this is to
be achieved and how far development plan policies should pursue these goals
would be helpful;
x
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Main Issues Report - there is a new statutory requirement for the production of a
Main Issues Report which sets out the general proposals by the planning
authority for development, reasonable alternatives to these and any differences
between these proposals and the spatial strategy as set out in the current plan. It
is still unclear at this stage, how the proposed Main Issues Report relates to an
Issues Report or Consultative Draft Plan and how it links into the SEA process.
Whilst the Council is currently preparing a Main Issues Report (Consultative Draft
Plan) as part of the City Plan 2 process, the new legislation will make this a
statutory rather than voluntary function; and
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x

Default Powers - the Bill establishes a new default power for Scottish Ministers to
prepare a local development plan where a planning authority has not done so
within the specified time limit. The Executive will also have more extensive audit
powers in relation to both Development Plans and Development Management.

Development Management
x Planning Permission in Principle - following consultation, the Executive has
retained the need to apply for outline planning permission which will now be
called Planning Permission in Principle. This is welcomed as the removal of
outline planning permissions would have meant a return to a reliance on detailed
land use designations in development plans. This would have been a retrograde
step in terms of the development plan process in Glasgow and would have been
unpopular with developers; and
x

Enforcement - additional provisions in the Planning Bill include:
- a statutory duty to prepare an enforcement strategy which details the local
authority’s enforcement policies;
- commencement of development notices;
- completion of development notices; and
- temporary stop notices.
These new provisions have the potential to strengthen the enforcement of
planning control. They are likely, however, to require additional staffing resources
to make them work effectively.

Other Provisions
x Business Improvement Districts (BID’s) - this section of the Planning Bill stems
from an earlier Scottish Executive consultation which was conducted in Summer
2003 (Print 4, Page 786). The introduction of BIDS, however, remains voluntary
rather than mandatory.
x

Tree Preservation Orders (TPO’s) - this section of the Bill places a new duty on
planning authorities to review existing Tree Preservation Orders and expand the
reasons for serving Tree Preservation Orders from grounds of amenity alone, to
include trees of cultural or historical significance. It also amends existing
legislation to improve the powers that local authorities have in respect of TPO’s,
for example, it requires statutory undertakers to notify planning authorities when
undertaking operations to any tree protected by a Tree Preservation Order and it
provides a new power to serve a notice on a landowner who has failed to plant
replacement trees as a condition of a consent under a Tree Preservation Order.

2.8
In terms of development management generally, the Bill appears to have missed an
opportunity to change the general approach to determining planning applications. The status
quo prevails i.e. ‘is the development bad enough to refuse’ rather than ‘is it good enough to
approve’. The latter would have been more in keeping with the overall ‘Development
Management’ theme of the White Paper.

3.

CONCLUSION

3.1
The Planning Bill is extremely important as it represents the most fundamental and
comprehensive reform of the planning system since it was created in 1948. It is intended to
track amendments to the Bill as it progresses through the various Parliamentary stages.

4.

SERVICE IMPLICATIONS
Financial:

The Planning Bill will have financial implications for the Council.
Some proposals could involve additional staff time and resources as
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a result of new statutory functions. The extent of these impacts,
however, remains unclear until details of the extent of all the
proposals and the actual statutory requirements emerge.
Legal:

The extent of the legal implications will also depend on the final
nature of all the Executive’s proposals. Legal advice will be sought on
the details and implications of the new system.

Personnel:

The proposals are likely to have significant implications for staff
resources both in terms of actual numbers and allocation of tasks.

Service Plan: There will be a number of service plan implications depending on how
and when the proposals are implemented.
5.
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APPENDIX
THE MAIN PROVISIONS OF THE PLANNING ETC. (SCOTLAND) BILL
Part 1 – National Planning Framework
Part 1 sets out arrangements for the preparation and publication of the National Planning
Framework, a spatial plan for Scotland. It also describes the procedure for Parliamentary
consideration of the Framework and its laying before Parliament.
Part 2 – Development Plans
Part 2 replaces Part 2 of the Town and Country Planning (Scotland) Act 1997 (the 1997 Act).
It sets out provisions for the preparation, examination and publication of strategic
development plans and local development plans which will replace the existing structure
plans and local plans. It also defines a new duty on planning authorities to exercise their
development planning functions with the objective of contributing to sustainable development.
Part 3 – Development Management
Part 3 selectively amends Part 3 of the 1997 Act to bring about a range of improvements to
the handling of applications for planning permission. It also revises the provisions relating to
appeals and planning agreements, now known as planning obligations.
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Part 4 – Enforcement
Part 4 introduces provisions for temporary stop notices and enforcement charters.
Part 5 – Trees
Part 5 updates and amends the provisions in the 1997 Act relating to Tree Preservation
Orders.
Part 6 – Correction of Errors
Part 6 introduces new provisions to allow the correction of errors in official decision letters.
Part 7 – Assessment
Part 7 introduces new powers for the Scottish Ministers to assess the performance of
planning authorities in carrying out their development management functions, and to
investigate the decision making.
Part 8 – Financial Provisions
Part 8 amends existing provisions relating to fees and charges and to the making of grants for
advice and assistance to those who use the planning system.
Part 9 – Business Improvement Districts
Part 9 introduces provisions to allow local businesses to invest collectively in improvements to
the area they operate in.
Part 10 – Miscellaneous and General Provisions
Part 10 contains provisions for minor amendments, repeals and commencements.
WRITTEN EVIDENCE FROM GLENFARG COMMUNITY COUNCIL
This Council has discussed this Bill and agreed to make the following comments: 1.

National Planning Framework

There was general agreement that this was a good feature of the Bill and should be
supported.
2.

Development Plans

The Council agreed with the concept of Strategic Development Plans, but was concerned that
having these plans could adversely affect those parts of a Local Authority area outside the
Strategic Development Plan Area. We believe that the areas adversely affected would mainly
be remote and rural areas and these are areas which could least afford to be so affected.
Some form of safeguard for these areas must be included in the Bill.
At page 3 of the Bill para. 3D the term 'Sustainable development' is used several times, but
there is no definition of what that term means. This needs to be made clear. Also on the same
page at line 1 of para. 3D(3) the word 'may' should be substituted by 'will'.
The concept of Local Development Plans is good, particularly the attempt at getting joined up
thinking across Local Authority boundaries by allowing a Local Development Plan to cover
land in more than one Local Authority area.
Para. 17 (4) (a) on page 15 and para. 23D on page 26 refer to 'key agencies', but there is no
definition of what a key agency is. Would it, for example, include community councils? Para
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17 (4) (b) mentions 'such persons as may be prescribed'. Who will do the prescribing? This
has not been made clear. Finally at para. 25 (1) on page 27 mention is made of 'material
considerations', but there is no indication of what a material consideration is. Clarification of
all of these terms needs to be made in order that misunderstandings of plans can be
minimised.
3.

Development Management

The Council supports the concept of Good Neighbour Agreements and, in particular, the
involvement of community councils in these agreements.
4.

Enforcement

This Council strongly supports the strengthening of Enforcement powers through the
introduction of Temporary Stop Notices and Enforcement Charters. For too long, some
developers have been allowed to ignore conditions set by local authorities when granting
planning permission for a development. These new provisions will place tighter obligations on
local authorities to enforce conditions that they have set. It may also encourage members of
the public to bring breaches of planning control to the attention of the local authority.
Alex Johnston
Secretary Glenfarg
Community Council
WRITTEN EVIDENCE FROM DEBORAH E GOODALL
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
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Deborah E Goodall
8 February 2006
WRITTEN EVIDENCE FROM DONALD GORRIE MSP

PLANNING – BEYOND THE WHITE PAPER
A pamphlet by
Donald Gorrie MSP
October 2005
Contents
EXECUTIVE SUMMARY
FOREWORD BY DONALD GORRIE
INTRODUCTION
LOCAL PLANNING
Development Plans
High Quality Plans
Planning Forums
Ensuring the System works
Who speaks for the local Community?
Community Councils and local Organisations
Major Applications
Hearings
Planning Gain
Public Right of Notification
Appeals
The Aarhus Convention
Third Party Right of Appeal
Developers’ Appeals
Rewards and Penalties
Developers’ Interests
Minor Applications – Planning Panels
New Environment and Land Courts – Appeals and Enforcement
Enforcement
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NATIONAL PLANNING
National Planning Framework
Sustainable Development
Strategic Environmental Assessment
Councils and the NPF
Planning Inspectors
Reporters
Specialist Advisory Groups
A Royal Commission on Land Use
Strategic Development Plans
People, Money and Subjects to include in the Bill
Planning Profession and Quality
Finance
Better Use of Land and Buildings
Some Items to include in the Bill
Second Homes
Affordable Housing
Open Space and Sport
Health
Preserving the good Qualities of a Community
Heritage
The Greenbelt
IN CONCLUSION
EXECUTIVE SUMMARY
Planning should be positive, creating better communities. It should be a partnership between
the community, the council, the government and the developers.
The planning system should energise and empower communities to be the main source of
creative effort in the country. It should be anti-centralisation.
The White Paper offers great improvements on the present clapped-out planning system, but
it is too centralised and needs much more radical reform, putting communities at its heart.
The Planning Bill should not be rushed through. It needs to be part of a change in the culture
of planning, which will take time.


688

ANNEX E: OTHER WRITTEN EVIDENCE
Councils should be given flexibility to work out their own best arrangements in full partnership
with representatives of the communities; national Planning Inspectors would examine any
serious complaints and work with councils to seek improvements.
The National Planning Framework will be an essential basis for national planning, so its
preparation must involve all interested national and local organisations. Parliament must be a
full partner in preparing and approving it and Inquiries held where appropriate.
Planning must have much more recognition and clout at national and local level to get all
relevant departments and organisations to co-operate fully in delivering better quality of life for
all our communities.
New proposals for achieving the above are:
x

Local Planning Forums to bring together council and community representatives as
full partners, to work on the local Development Plan and to examine major planning
applications

x

A new structure of Environmental and Land Courts to take on all issues arising
from legislation on planning, land and property, including enforcement.

x

A new system to give substantial benefits to developers who observe the spirit and
letter of the law about consulting the community and severe penalties to those who
do not.

x

A completely new system of Local Planning Panels to consider minor planning
applications and deal with the kind of neighbour disputes that are best settled by the
common sense and local knowledge of a panel of local volunteers working with a
minimum of professional advice, using a similar model to the successful Children’s
Panel system.

x

A Royal Commission on Land Use, set up by the Executive, to work on longer term
policies, collect information and examine ideas such as Land Value Taxation.

x

National Planning Inspectors, working with the Executive and the new Court
system to operate in a similar way to the present School Inspectors, leaving decisions
in local hands, except where things have gone very wrong, working with councils to
examine complaints and improve local systems.

The Development Plan will be the central pillar of the system.
It should:
o

be produced by a partnership between the council and the local Planning Forum, not
just token consultation;

o

fully involve developers, NGOs, all council departments, commerce and local
organisations;

o

set down the councils’ consultative procedures;

o

encourage good design and layout, by being flexible and not just number based;

o
o

be subject to public examination of the soundness of the Plan;
be kept up to date, with severe penalties for delays.

The Community should be central to producing the Development Plan and examining major
applications through its representatives on the Planning Forum. Local people and groups
would be encouraged to become involved in a constructive local planning process and given
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training. They would find out and pass on the weight of local opinion and provide the pool of
talent for volunteers to the Planning Panels.
Community Planning should be co-ordinated with physical planning and lessons learned
from successful examples.
Community Councils should be encouraged, used as a vehicle for local consultation and
developed where they are weak or non-existent. They should have powers to promote
projects either alone or as partners.
Major Applications:o

if in accordance with the Development Plan no outline permission required;

o

developer must consult fully with community representatives and try to meet their
views;

o

community representatives must certify that there has been proper consultation
before the planning committee formally considers the application;

o

if there are unresolved issues, the Committee would arrange a Hearing by a
Reporter, less formal than a Public Inquiry;

o

taking account of the points made at the Hearing, the quality of consultation and the
views of the Planning Forum, the committee would decide on the application;

o

if the application was contrary to the Development Plan, it would require outline
permission following the full consultation procedure above and then detailed
permission following a further full process of consultation.

An Appeal would be allowed only if there was still very strong community opposition or the
council is a partner in the development. The developer would get credit for good consultation.
For applications contrary to the Development Plan the requirement for continuing opposition
from the community or NGOs would not be so high.
Cost. The planning system must be adequately funded, to enable full consultation,
involvement of the community, training for planners, community representatives and Planning
Panel members and other increased costs.
Planners. Planning must become more attractive and important, more positive, with training
in consultation, mediation, better design etc.
Neglected Sites
Councils should have powers to put pressure on owners of neglected sites to make better use
of them to benefit the community.
PLANNING - BEYOND THE WHITE PAPER
Foreword by Donald Gorrie
This pamphlet is a personal contribution to two debates. The Executive published its White
Paper ‘Modernising the Planning System’ and invited comments. Nicol Stephen, on
becoming Leader of the Scottish Liberal Democrats, called for the party members and
supporters to produce and debate interesting new ideas which the party could adopt as its
policies for the 2007 election and beyond.
Good planning is a key part of creating a liberal (with a small ‘l’) society. Planning should be
positive and creative, enabling communities to prosper and improve their quality of life,
harnessing their skills and energy and bringing together councils, communities and
developers in working together towards an agreed plan. A liberal society should be based on


690

ANNEX E: OTHER WRITTEN EVIDENCE
energising and empowering communities to be the main source of creative effort in the
country.
Communities should be full partners, along with central and local government and the
commercial and voluntary sectors, in making Scotland a better place to live in.
Many of the people I have consulted in preparing this pamphlet will recognise in the text some
of their ideas, which I have either adopted or adapted, or ideas I have bounced off them. All
the ideas, as set down here, are my responsibility, whether inspired by other people’s
suggestions or by my own ideals and experience. I hope at least some of them will appeal to
people interested in planning, whether they are Liberal Democrats, members of the
Partnership Executive, in other parties or none, developers, environmentalists, community
activists or professional planners. The pamphlet in no way commits the Executive or the
Liberal Democrats to anything, but I hope they will consider its ideas carefully.
I would welcome views on this pamphlet.
Please sent them by email to
Donald.Gorrie.msp@scottish.parliament.uk or by post to Donald Gorrie MSP, Scottish
Parliament, Edinburgh EH99 1SP or by fax to 0131 348 5963.
People wishing to respond to the Executive’s White Paper ‘Modernising the Planning System’
should send their views to Planning Modernisation Team, Planning Division, 2-H Bridge,
Scottish Executive, Victoria Quay, Edinburgh EH6 6QQ, or by email to
PlanningModernisation@scotland.gsi.gov.uk, and, when the Parliament’s Communities
Committee calls for views, to The Communities Committee, Scottish Parliament, Edinburgh
EH99 1SP.
INTRODUCTION
The White Paper contains some good intentions and proposals, but needs major changes
before it is converted into a Planning Bill. The major changes needed are: to make the reform
of the system more radical; to remove the centralising control-freakery element; to make
planning positive and creative and not just reactive; to bring together national and local
government departments to co-operate better and take a broad view to plan and create better
communities; to achieve a greater degree of agreement on issues, rather than the present
backs-to-the-wall attitudes over many proposed local and national developments; and above
all to enable local communities to have the power and information to decide their own future,
and promote the prosperity and quality of life of their community; they and not central
government or distant developers should be the mainspring of a positive planning system.
The White Paper is a clever attempt to squeeze the last drop of blood from the 1947 planning
system. It shows a reluctance to think beyond the present system. All the research has been
on how to improve the existing system, not to challenge it. The White Paper comes at the end
of 30 years of mostly harmful tinkering with planning, since the last major overhaul in 1974. It
claims to be a thorough reform, but contains too few solid changes behind its rhetoric. It is
still all about the wise people in central government working out what they think is good for
the people out there in the sticks. It gives more power to ministers. It does not mention
subsidiarity or reflect that concept.
The new Bill should be part of a change of culture, challenging the thought processes behind
the present failed system. Almost everyone concerned agrees that the system is failing, but
“it wisnae me”. Central and local government and pressure groups blame each other;
developers and community activists fight out their virtual combats; in government and council
circles planning has little status and gets little co-operation from other departments; the
planning profession fails to attract enough good recruits, because it is seen as a negative
activity.
The basis of the new system should be the vision of changed, energised and empowered
communities. We can bring to reality the concept of community power. The good examples
of constructive use in some areas of Community Planning should be copied and built on and
introduced in physical planning.
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This historic opportunity to give Scotland a new democratic and efficient planning system
which will serve our communities for decades should not be bungled by adherence to an
unnecessary timetable, leading to hurried, half-thought-through proposals. The Planning Bill
will be a vital part of the essential change in the culture of planning which will take time to take
effect.
The new system should be flexible, leaving it to councils and local communities to devise their
own ways of making the community a full partner in the planning process and of creating
intelligent dialogue between developers and the community.
Where the local system was not working well, dissatisfied community representatives or
developers could ask for an inspection by a national Planning Inspector, who could
recommend changes.
There are many good individual proposals in the White Paper which clearly enjoy widespread
support. I have not repeated them here and have concentrated on additional proposals and
ideas as a positive contribution to the debate. I hope that they will attract support and
influence the final form of the Bill and of future policies.
LOCAL PLANNING
Development Plans
The White Paper rightly puts Development Plans at the heart of the proposed new planning
system. The key issues are:1)

to have high quality Plans,

2)

to ensure that all parts of the community are genuinely involved in creating the Plans –
community representatives, council, developers, commercial interests, public bodies,
voluntary organisations - and feel collective ownership of the Plans, and

3)

to ensure that the Plans are approved and kept up to date, as set out in the Act.

High Quality Plans
1)
To have good quality Plans a council needs good quality planners; it must ensure all
relevant departments come together to contribute to the Plan; it must bring in all interested
parties and stakeholders to work together on the Plan from the start - not just be ‘consulted’
but have no real influence - especially the representatives of the various communities and of
the business and development interests. The starting point should be to find out what sort of a
community, what improvements, what changes to what is wrong and what retention of what is
good, the various groups want – young people, older people, families, shopkeepers, business
people, voluntary organisations, community councils, schools, colleges, health people,
enterprise and other quangos. If the emphasis is on positively creating a better community
and people feel that they are having a real influence on the Plan and some ownership of it, it
should be possible to overcome consultation-fatigue and scepticism.
At present many local Plans are of poor quality as well as being out of date and
neglected. Many planning policies are too vague, so that developers and community
activists do not know how a particular application does or does not fit in.
There are two items on which we would benefit from copying the English system. English
councils have to submit to central government a statement of how they are involving the
communities in formulating their Plan. In England a Public Inquiry examines the
soundness of a Plan; in Scotland it considers only the objections lodged against the Plan
and ignores all other aspects.
The provision of enough new housing, particularly of affordable housing to buy and social
rented housing should be a major feature of the Plan. The Plans should encourage the
use of local architects, with varied designs for houses and their layout, allowing a flexible
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approach with an incentive to developers to produce houses more suited to that
community rather than their stock, standard UK designs.
The Plan should not be too detailed and mechanistic in setting out the size and density of
buildings, layout of open spaces, road arrangements etc, so that developers, council
officials and community representatives can be encouraged to find the best way of laying
out major developments to the satisfaction of the community, providing all the required
facilities, usable open space, open-market and social housing or commercial premises
and delivering a satisfactory profit to the developer.
The Plan should lay down the council’s processing agreement setting out how it will
engage with developers and community representatives in processing major applications,
so that everyone understands the rules.
The Plan should take account of the council’s Community Planning policies and
arrangements and vice versa, so that the development of the community progresses in a
harmonious way.
The round-table discussions to develop and agree the Plan between council, developer
and commercial interests, the community representatives and statutory bodies should be
led by a Reporter, so that all the participants come to the table as equal participants and it
is not a case of the council officials defending their plan against consultees.
The council and the participants in drawing up the Plan should agree to arrange public
examinations of the parts of the Plan where the facts are disputed and opinions markedly
differ. In finalising the Plan the greatest weight should be given to the facts established
and the conclusions reached in these public examinations.
Landowners should be actively involved in the discussions about the Development Plan.
Their attitude to possible large developments could become better informed and more in
accordance with the views of the council, the community and prospective developers and
vice versa, so that the local planning hymn sheet has four lines of melody which
harmonise well together.
There should be effective rules which enable council planners and local Planning Forums
to put real pressure on council departments and statutory bodies – water, environmental,
health etc – to co-operate and keep up to the required timetable. These could be set out
either in the Bill or in the Executive’s Guidance, which would be designed to help councils
to create a good process for producing Development Plans.
The preparation of the Development Plan should include careful discussion about current
and probable land values with developers, landowners and other interested parties.
In the same spirit of openness the council should include in the Plan its intentions with
regard to PPPs, giving as much detail as possible and setting out any alternative
proposals still being considered.
It might be useful to allow partial adoption of the uncontentious parts of Development
Plans to be done quickly, so that they could be made use of while awaiting the outcome
of discussions about the harder parts.
Planning Forums
2)
Each council should have a Planning Forum or several of them, each covering an
appropriate part of the area represented by the council. A Planning Forum would consist of
some relevant councillors, planning officials and appropriate officials from other council
departments and public bodies engaged in health, education and training, housing, economic
development and environmental issues and representatives of the community. These would
consist of representatives of local community councils and of people in the communities in
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general and of particular interest groups – small and large businesses, developers active
locally, voluntary organisations, young people and older people.
The membership should ensure that there is full co-operation between the local planning
activity and the Community Development Plan. The forum might well choose to do a lot
of its detailed work in smaller sub-groups, but each Forum would decide its own way of
operating.
Individuals with particular knowledge of planning in the area could also be invited to
become members of the Forum or to serve as advisers. Where there are no local
community councils or they do not operate effectively, the council will have to make
greater efforts to ensure that the community is well represented on the Forum by people
who do reflect its views.
From experience in councils which have created a mostly successful, decentralised
system of making planning decisions through area committees, there can be the odd local
committee which persistently makes decisions contrary to the general wishes of the
community and the policy of the council. The system of Planning Forums described here
should avoid this, but where problems arise over a ‘rogue forum’ the council should have
the right to challenge it to public debate, followed by either a referendum on the issues or
an appeal to the Environment and Land Court.
Ensuring the System works
3)
No doubt most councils would meet the deadlines for approving and renewing their
Structure Plans. However, the Plans are so important to the success of the proposed system
that some rules to encourage or enforce meeting the deadlines should be in the Bill. There
are various options. Once it has missed a deadline, a council, unless it can make a very
special case indeed to the Executive for valid reasons for its lateness, should lose the right to
charge fees for planning applications until it has approved its Plan. After, say, three months
lateness the out-of-date Plan would cease to have any validity and would play no part in the
determination of planning applications. If important local bodies such as community councils
or chambers of commerce request action, the Executive may appoint a Reporter who will,
after due consultation, compose a Development Plan which, if approved by the Executive, will
take effect as the council’s Development Plan replacing the out-of-date one, unless the
council produces and approves its own Plan in the meantime.
Visible and powerful sanctions need to be in place to ensure as far as humanly possible
that Development Plans are produced on time and kept up to date. Because, since 1972,
ministers can force councils to produce Plans and nothing effective has been done about
it, there is widespread scepticism about a new Plan-led system. The Executive must
encourage good planning and offer carrots for good performance but it needs a big stick
to ensure that good Plans emerge on time and must be ready to use it.
Who speaks for the local Community?
It is often hard to tell whether three or four local activists campaigning vociferously on a
planning matter are saying what most of the local people believe or are just speaking for
themselves. The cliché about the ‘silent majority’ like most clichés is often true. If, as I
suggest, the local community representatives are to be full partners in improving their local
community by creating the Development Plan, assessing major planning applications and
negotiating with developers, we have to be sure that they do speak for the majority of the
local community and not for some political or nimbyist cliques. It is essential that each
community and council develops its own way of identifying and enlisting authentic
spokespeople for the community. If the aim is to reduce the current over-centralisation of
government we cannot dictate a uniform centrally-directed system of organising this local
representation.
Greater powers for community councils, setting up Planning Forums including community
representatives, and Planning Panels to adjudicate on minor planning applications should all
attract more local interest in planning, especially with the emphasis on the positive
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community-improving aspects of planning. We must attract a wider range of ordinary,
sensible people to play a positive role in planning their community.
There will have to be significant investment in training community representatives in relevant
planning laws, rules and procedures, so that they can represent their community effectively, in
skills of creating a consensus and of mediation and in how to find practical ways of achieving
the future community they envision. Sometimes confrontational dispute will still be necessary,
but often good work by community representatives can produce an outcome which is
reasonably satisfactory to all concerned. Sometimes trained and articulate community
representatives will propose practical improvements in how their community lives which
professional planners have never thought of.
Where the local council or community council or other community representatives are not
providing genuine local democracy, there should be a mechanism for dissatisfied groups in
the community or developers to appeal to the Planning Inspector to press for changes. The
local Reporter could also use his/her influence to get the arrangements improved.
Local community representatives can go wrong just like anyone else. A clique may dominate
a community for years and distort its genuine voice. So the rules for community
representatives should include a sunset clause, whereby representatives have to stand down
for a while after so many years service. This happens in many voluntary organisations and is
a useful safeguard.
Planning Inspectors should also review community representation in each area on a regular
basis and when specifically asked to by the council or local organisations.
Community Councils and Local Organisations
Community councils should be given a stronger statutory role – that the council must make
them a full partner in the consideration of the Development Plan and of major applications,
not just ‘consult’ them. In many areas community councils work effectively and contribute
greatly to local democracy, by genuinely expressing the predominant views in their
community. In many other areas they are ineffective or not truly representative or do not
exist. If the community councils are given real powers, the good ones will use them well and
there will be more incentive for busy people with concern for their community to get elected to
their local community council and for those weaker community councils to develop more
ability and confidence. Both the council and the community council should have the authority
and resources to conduct local referenda where either is uncertain about the weight of public
opinion on a particular application or major point in the Plan.
In England parish councils, because of their longer history, have greater powers and legal
status than Scottish community councils. They have a budget and can promote and manage
positive projects in their area. To emphasise the aim of making planning more positive and
constructive, community councils should be given enhanced powers to promote minor
projects themselves and larger projects in partnership with commercial or voluntary bodies or
the council. The Community Planning system could be developed in this way.
Successful local community planning organisations should be built on to help to provide a
genuine voice. Other relevant local community bodies and specialist voluntary
organisations whose activities relate to planning should also be harnessed to provide
community views. These could include groups aiming to improve the use and
maintenance of footpaths, local parks, canals, playgrounds or shopping areas. Local
amenity or heritage organisations, residents and tenants associations, neighbourhood watch
and similar groups all have members who could contribute usefully to identifying and
articulating informed local views on planning issues.
The Executive and councils should co-operate in researching where the local community is
effectively involved in planning and community development and helping similar communities
to learn from and copy successful schemes.
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Major Applications
Once a new Development Plan has been worked out and is in place there should be no
requirement for Outline Planning Permission for any application which is in accordance with
the Development Plan. Where a proposed major development is contrary to the Development
Plan, the developer should face a two-stage process, firstly submitting an application for
Outline Planning Permission, or some similar approval, setting out its argument for going
outwith the Plan, which would go through the consultation described below and then
repeating that in the consideration of its detailed planning application. The White Paper
seems to abandon Outline Planning Permission altogether. Surely applications outwith the
Plan should be scrutinised more severely that those within the Plan.
There is an issue about major developments and local development in determining when an
application counts as being contrary to the Development Plan. In page 24, column 2, the
White Paper, dealing with local developments not eligible for delegation, refers to
‘development significantly contrary to the Development Plan’. If this attitude is reflected in the
Bill, it may create a slippery slope leading to the devaluing of the whole Development Plan
system and give lawyers another source of income. The White Paper makes the
Development Plan the main pillar holding up the whole proposed planning system. It should
not then say ‘However, you can remove bits of the pillar, if you don’t think they are all that
important.’.
The rules should make any application contrary to the Development Plan go through the full
procedure for such applications and not treat it as really being in accordance with the
Development Plan because it is not ‘significantly contrary’ to it. If the application is sensible
and has the support of the local community and the council it will still go through without
undue delay on its merits.
To provide some flexibility over details, the Development Plan could indicate its essential
points and where some leeway would be allowed, with the Plan giving options or a range of
possibilities in some detailed or minor aspects. A Development Plan with built-in flexibility
agreed by all the participants in drawing it up is fine. For councils and developers to subvert
the Development Plan by claiming the development is not ‘significantly contrary’ to the plan
would be entirely unacceptable.
Instead, for proposals within the Development Plan, developers should produce a
development brief setting out what they hope to achieve, with enough detail to enable
intelligent discussion and possibly with options of how to deliver their proposal. In the course
of working this up into a full planning application there would be meetings as appropriate –
public meetings to gauge local opinion, smaller, more detailed meetings with representatives
of the community and of particular interest groups, such as local businesses, transport
interests, older people, young people and public departments, and with council planners.
These should always include some meetings at which the developer, the council and
community representatives sit round a table together to discuss the application; this seems to
be a rare event at present.
The precise system of consultation and the way the community organises its voice would be
decided on locally, but the law should state that, before the application comes before the
planning committee, the community representatives must certify that there have been
meaningful consultations between the developers, the council and themselves and indicate
which aspects of the plans have been modified to their satisfaction, which aspects they
oppose or have concerns about, what their community’s overall view is on the application and
what has been done to elicit that view.
There should be a system of rewards and penalties for good and bad performance by
developers, described under Enforcement.
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Hearings
The planning committee should make use of public Hearings where appropriate. There is
evidence that some recent Hearings have been held in unsuitable premises with unrealistic
timescales. Some councils which have used Hearings for some years have found them timeconsuming and not producing any new information or views which have not been covered
already on paper.
It would be useful to study the research carried out into Hearings by Heriot-Watt University,
for the Westminster Office of the Deputy Prime Minister. We need to learn from any useful
experience how to make the Hearings as satisfactory as possible to the developer,
community representatives, individuals and the council.
Well-conducted Hearings in the right context can contribute usefully to the process, in
allowing justice to be seen to be done, clarifying points of dispute - on matters of fact, or
interpretation of promises made or the reasons for objections or the adequacy of consultation
- and enabling any person or body which has been left out of the consultation for any reason
to have their say.
The Hearings should be conducted by a suitable planning professional in an informal
atmosphere, with enough space and time. The Reporter would use his/her discretion in
allowing a spokesperson of the council, the developer and the community to ask some
questions or challenge statements of fact, and those appearing would be allowed to ask
someone else to speak on their behalf, but the Reporter would be instructed not to allow long
or irrelevant statements and only limited involvement by paid advocates. The Reporter would
report to the planning committee the facts established at the Hearing, the issues and
arguments put forward and his/her conclusion.
Where there is an application for Outline Consent for a proposal outwith the Development
Plan and where, despite consultation, there is still great opposition to an application which is
in accordance with the Plan, the council should hold a Hearing.
Some well-informed critics have argued against the specific proposal that the time limit within
which an appeal can be submitted following refusal of an application would be reduced from
six to three months, pointing out that a similar measure in England led to the courts being
snowed under with appeals and the measure being reversed. More research and expert
advice is needed before deciding whether to go ahead with the six to three months reduction.
Planning Gain
At present detailed discussions of planning gain often take place very late in the process of
dealing with the application. There is some vague mention of the subject earlier on and then
detailed requests by the council are tabled after plans and costings have been completed and
shortly before the committee decides whether to approve the application or not. The issue of
planning gain should be part of the consultation between developer, council and community
right from the start. The Community may well have different priorities from the council about
desirable local improvements and be able to negotiate constructively about these with the
developer.
Public Right of Notification
Another procedure which should be explored carefully is the Public Right of Notification
Procedure. Under this the applications which will cause the most concern – those that are
contrary to the Development Plan or those in which the council has an interest – would be
designated ‘Relevant Applications’. The Bill would identify which principal third parties, such
as recognised community representatives on the Planning Forum or relevant community or
national organisations, would have the right as a ‘relevant party’ to ask for the application to
be called in by the minister or, under my proposals, sent to the Environment and Land Court.
The objections would have to be considered within 28 days. If the rules governing this
procedure were drawn tightly, this could be an effective way of having a further, independent
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examination of these categories or applications and seeking a resolution, without going to a
full blown Public Inquiry.
Appeals
The Aarhus Convention
Throughout the debate on reforming the planning system, the issue of introducing a third
party right of appeal has been the single issue most frequently raised. Many community
organisations, NGOs and interested individuals see it as the Holy Grail; some vociferous
spokespeople for the business community believe it would disastrously increase the delays
and uncertainty they complain of in the existing system. The White Paper argues that the
improvements it proposes in consultation procedures early on in major applications and the
primacy of an up-to-date Development Plan would remove or reduce the perceived need for a
third party right of appeal.
Setting aside for the moment the merits of the arguments, little attention has hitherto been
paid to the Scottish Executive’s obligations under the Aarhus convention, ratified by the UK
on 17 February 2005, and EU Directive 2003/35 of 26 May 2003, supposed to be
implemented by 25 June 2005. The ‘Aarhus Directive’ sets out rules on public participation in
planning, amends the rules governing Environmental Impact Assessments and Integrated
Pollution Prevention and Control and gives members of the ‘public concerned’ access to a
review procedure by a court or other independent forum ‘to challenge the substantive or
procedural legality of decisions, acts or omissions subject to the public participation provisions
of this Directive’.
‘The public concerned’ is defined as the public affected or likely to be affected by, or having
an interest in, the taking of a relevant decision and includes environmental NGOs. Each
country is entitled to decide which individuals, communities and NGOs have a ‘sufficient
interest’. The Bill should set out the Scottish interpretation of the Aarhus Directive. The
White Paper does not mention it, but alludes to it in section 06, page 48, Environmental
Impact Assessment legislation, about ‘expanded provisions on public participation which have
been introduced at European level’.
If, as some experts claim and the wording suggests, the Aarhus Directive is fundamental to
the whole issue of planning appeals, our new system should take account of it. It will not
benefit anyone except a few lawyers, to cause a steady stream of appeals against the new
Scottish planning system’s lack of a correct appeals procedure. When the government goes
to extraordinary lengths to enforce its interpretation of European directives which most people
consider to be stupid, it is strange that it seems to be disregarding a directive which is along
lines that most bodies interested in planning strongly support.
The new system should also co-ordinate Planning and Integrated Pollution Prevention and
Control much better than they are currently, so that planning and environmental policies are
brought together in one coherent whole.
Third Party Right of Appeal
If the various measures proposed in this pamphlet to make more efficient and more
democratic the procedures for producing Development Plans and for processing major
planning applications and resolving disputes over minor applications are put into effect, the
demand for appeals should reduce dramatically. There may still be a few cases where the
various sieves in place to remove problems fail to catch some, so that the final bucket of an
appeal system is needed to catch them. The conditions and arrangements governing rights
of appeal should limit appeals to cases where something serious has gone wrong with the
procedure of decision. Under the system proposed I do not see more than 10 or 20 appeals
in a year being allowed in the whole of Scotland.
If the Development Plan is up to date, the application is in conformity with the Plan, the
developer has thoroughly involved the community, a Hearing has been held and the planning
officials have recommended acceptance, there would be no grounds for an appeal, unless
there remains a clear, strong majority of local opinion against the application which the
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community can demonstrate to the minister. If local opinion is strongly in favour of such an
application, objections by some individuals, pressure groups or commercial rivals would not
provide grounds for an appeal.
If the application is not in accordance with an up-to-date Development Plan, the minister
would still take into account the quality of the community involvement, the views of the
planning officials and the arguments advanced at the Hearing, but would not set such a high
requirement for the opposition to the application within the community before agreeing to an
appeal being held.
Where the council is a party to the scheme involved in a planning application, for example
through houses being built on playing fields as part of a PPP development, if there is
significant local objection the minister should agree to hold an appeal.
The decision whether to hold an appeal or not should be guided more than anything else on
the best assessment possible of the prevailing view in the community affected, after local
people have been fully informed and consulted about the proposal. It would be one of the
tasks of the local Planning Forum, working with community councils and other local
organisations, to provide good information on local views and the extent of public backing for
any campaign by a local or national pressure group.
The Aarhus Convention gives NGOs a role in the appeal process. Relevant NGOs have an
important role in the creation of Development Plans and the examination of major
applications.
Where most of the local community and the NGO agree on an issue, that should give that
point of view much greater weight. Where the community representatives and the NGO take
opposing views, it is up to the NGO in the first place to persuade the community that it should
support the NGO view. Failing that, the council should satisfy itself that the NGO view has
been fairly put to the community and rejected by it. It should also check that the NGO’s view
is well based on the facts – sometimes NGOs have been known to argue a case which is a
serious distortion of the local situation. I believe the rules should state that a well-based
community view is the most important factor, and that a well-based NGO view is an important
factor and may well be grounds for an appeal.
All appeals about the Development Plan or a major application should cover the planning
merits of the issue as well as complaints over faulty procedures. The developer must keep to
arguing for his application and not introduce new propositions at that stage. Any big changes
to the proposed development should involve a new application.
In appeals over the Development Plan or against a major application or, at a national level,
over the NPF, objectors may argue that errors of omission in the proposals make them
unacceptable. Where they can demonstrate that they genuinely speak for a large part of the
local or national community and are arguing in the public interest and not just in the personal
interest of a few people, a less severe financial penalty should apply, for example about
paying opponents’ costs.
Developers’ Appeals
As at present developers should have a right of appeal. Legal advice suggests that it would
offend against Scotland’s obligations under international agreements to make major changes
in developers’ rights. Without infringing these rights, it should be possible to reduce the
length and expense of appeals by focusing the proceedings much more tightly on the merits
and faults of the planning application and on any failures in the council’s procedures for
dealing with it. If it could be shown that the developer had failed to involve the community
thoroughly in the consideration of the application or had misled it, the law should instruct the
court to tell the developer to go away and deal honestly with the community and fulfil the
requirements for consultation laid down. Only if the developer can show that he has fully
consulted the local community and, wherever possible, tried to meet the reasonable wishes of
local people, should the appeal progress.
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The law must make clear the rights of the community to be thoroughly involved in the
process, so that the rights of the developer to appeal are subject to his conscientiously
observing the rights of the community.
Where the developer has properly consulted and the application is in accordance with the
Development Plan, the onus should be on the council to show why it has refused the
application. Where it is contrary to the Plan, the developer should need a very strong case to
show why it should be approved.
Rewards and Penalties
As well as penalties for developers who break planning laws or do not deliver what was
agreed in the consultation, there should be a system whereby those developers who keep to
the letter and spirit of the law, who carry through genuine consultation, respond to
constructive criticism or suggestions and keep their promises would be awarded a quality
mark, which would give confidence to councils and forums dealing with future applications
that they were trustworthy developers.
The penalties for important breaches of planning laws should be commensurate with the large
profits which disregard of planning decisions and laws can achieve.
As well as severe financial penalties, the developer should also have to declare as part of any
future planning application any breaches of which their company, related companies or
individuals involved in the current application have been found guilty. Councils and local
planning forums would take account of these breaches, when assessing the value of the
developers’ promises. Councils should be able to debar persistent offenders from submitting
any planning application for a given period.
Developers’ Interests
Developers want a more predictable and speedier planning system. The proposals in the
White Paper as built on in this pamphlet should provide that. There should be a balance
between delivery of what developers want and the improved local democratic input to creating
better communities. All involved should feel that the system is fair and efficient.
The primacy of the Development Plan, with a strong input from developers and other
commercial interests, along with the other partners in its creation, will enable developers to
have real influence on the structure of the community and to ensure that the Plan is kept up to
date. Removing the need for outline planning permission for developments in accordance
with the Plan will reduce delays. An effective way of engaging with the council and the local
community, right from the beginning of the process of formulating a major planning
application, will remove most of the disagreements and delays from the later stages of the
process and should help to achieve better and locally more acceptable developments. Where
appropriate, Hearings before the planning committee makes its decision will enable
developers to explain their proposals and remove misapprehensions among the community.
A sensible proposal should come well out of a Hearing.
If the community sees that it too is getting a fair kick at the ball, it will encourage constructive
co-operation between good developers and the community, instead of the present antideveloper attitudes created by the present feeling of powerlessness among community
activists.
Where a council is being dilatory in progressing with composing its new Development Plan or
in processing a major application, or the other relevant authorities – water, health, enterprise,
environment etc – are not co-operating properly, a developer should have effective means of
getting remedial action, either through direct approach to the delinquent body or by enlisting
the support of the Planning Inspector or the new Land and Environment Court, which would
have powers to secure acceptable levels of performance.
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Minor Applications - Planning Panels
Two legislative ways of reducing the pressure on the planning system from the volume of
smaller planning applications, which should be pursued after thorough research, are:
1. to redefine development to make it less all-embracing and enable more minor changes to
buildings to be dealt with by Building Control;
2. to extend permitted development rights, again to take some small building projects out of
planning, but still keep them subject to Building Control.
The Building Control regulations and system would have to be improved, to ensure
thorough continuing scrutiny of the proposal and the performance of the builders.
However, to remove the burden of many minor applications on planning departments and to
deal with them in a more efficient, fair and responsive way, I propose that we learn from the
success of the Children’s Panel system and introduce local Planning Panels. These would
enlist the common sense and local knowledge of intelligent local citizens in agreeing to
uncontentious, minor applications and adjudicating on any neighbourly disputes arising from
contentious ones.
Most minor planning applications are basically disputes between neighbours and do not
involve technical planning issues. Mr Y and Mrs Z believe that Mr X’s proposed extension to
his home will be harmful to their amenity in their neighbouring houses. What is needed in
resolving these disputes is common sense, local knowledge and the ability to listen to people
and to try to mediate between them.
Faced by a similar requirement in 1971, following the Kilbrandon Report, Scotland developed
Children’s Panels, which are widely recognised as one of Scotland’s best contributions to a
better social system. The Children’s Panel consists of local volunteers, who have been vetted
and given appropriate training and are guided, but not over-ruled, by a professional. They
then use their common sense, local knowledge and listening skills to decide how to help to
sort out the life of young people who face problems from disrupted families or their own
behaviour or are causing problems for their community.
The same approach of creating Planning Panels to deal with minor planning applications,
using the common sense and talents of local volunteers who have received some training and
some professional advice, could contribute greatly to the planning process. They could have
the time to listen to the applicant and any objectors and probe the validity of their arguments
for or against the proposal and to visit the site. This approach would often lead to agreement
between the parties involved, possibly after some amendment to the application, or at least
acceptance that a judgement had been fairly arrived at, after proper consideration.
In the few cases where the applicant or objector was very unhappy with the decision, he/she
could appeal to the Environment and Land Court proposed in this paper. The Court would
consider the case on the basis of the paperwork submitted by the applicant, other participants
and the Planning Panel. It would either reject the appeal on that basis or agree to hear the
appeal in a simplified court process at which the Panel, the applicant and other participants
could challenge each others’ claims.
The Reporters to the Planning Panels would be professional planners or lawyers with a
background in planning and training in dealing with people. The job would be full time, if the
work demanded it, but could be combined with other work in the council planning department
or the Environment and Land Court system or private practice where appropriate, taking care
to keep the person’s different roles separate. Councils would employ the Panel Reporters
and pay for the Panel system as part of their planning budget. The national system of
Inspectors would monitor that the system was working well in each area and approve any
appropriate improvements.
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The Panel members would be recruited from local citizens interested in planning and
neighbourhood issues, assessed and trained locally. They would, of course, be debarred
from judging any applications in which they had a personal interest. They would also be
given an important role in providing members for the Planning Forums proposed in this paper
or a pool of people for the Forums to consult and in ensuring that local views in planning
matters were passed on to the council and the Forum. Planning Panels could also contribute
to the Community Planning process.
Where community councils are working effectively, the Planning Panel could be treated as a
sub-committee of the community council; each body would gain from an exchange of views
on local planning issues.
The White Paper seeks ways to reduce the burden which the many minor planning
applications place on overstretched council planning departments and committees. Passing
the scrutiny of and decision on them to the local Planning Panels would completely achieve
this goal in a more democratic and acceptable manner than handing the decision to a
planning official.
New Environment and Land Courts – Appeals and Enforcement
The Scottish Liberal Democrat manifesto and the Partnership Agreement set out a proposal
for an Environmental Court. The subject is explored in a paper by Prof Richard Macrory of
University College, London, published by DEFRA in 2003.
Rather than have a separate Environmental Court, there would be great benefit from bringing
together environmental, planning and land issues under one new court system. It would build
on the existing strengths and skills of the Lands Tribunal for Scotland and take over all cases
arising from Scottish or European legislation on environmental and planning issues, and on
ownership of and access to land. There might be merit in adding to the Environment and
Land Courts’ remit cases arising out of housing and tenement law. These courts would build
up great experience and specialist knowledge in the related areas of environment, planning,
land, housing and property, the lack of which often inhibits the main court system from
pursuing these matters properly. So these issues, currently often marginalised because the
complexity of the cases is clearly seen and their importance not properly appreciated, would
be dealt with vigorously and with a fairness based on thorough knowledge.
The recognition of the importance of specialist knowledge has been shown by the
appointment of some Environmental Procurators Fiscal. Rather than tinker with the existing
structure, a major reform as suggested above would deal with all these important parts of the
law coherently and effectively and more promptly and fairly.
Enforcement
At present enforcement, where the details of planning permissions have been ignored or
planning laws have been broken, hardly exists. Pursuing enforcement involves planning
officials in a great deal of possibly unproductive work and scares the councils’ legal officials,
who fear losing expensive trials because of lack of evidence or cleverer opposing lawyers.
The legal system regards planning cases as difficult, boring and of the lowest priority.
A major reason for public disillusion with the planning system is that people see rogue
developers getting away with the murder of their environment and the virtually complete
absence of enforcement of planning decisions. As the present law and legal and courts
system fail to provide enforcement, we should consider a new system.
If the new Courts were adequately resourced they would provide better and quicker decisions,
restoring public confidence in the planning system and the resolution of neighbourly disputes
and would free the traditional courts from unwanted cases, allowing them to concentrate on
what they do best.
The law, whether administered by these new Courts or under the existing system, must make
it clear to council officials and prosecutors just what they have to prove, so that the reports to
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PFs stand up in court. The enforcement sections of councils’ planning departments must be
given higher status and priority than they receive currently in many councils.
NATIONAL PLANNING
National Planning Framework
The existing first National Planning Framework document was an excellent first step towards
better national planning. It contains a lot of useful material and did involve some consultation,
for example, through regional seminars. Its two main, interlinked weaknesses were that many
potential contributors and critics were not involved in its creation and it did not command the
attention it should have.
The intention expressed in the White Paper to establish a stronger system of a National
Planning Framework and Scottish Planning Policies has been widely welcomed, but many
interested people have criticised the actual proposals as vague and lacking accountability.
The starting point for any new planning structure is that at present physical planning at
national and council level has a low status in the hierarchy and lacks the authority to bring
together all the departments and bodies which should contribute to and be governed by a
common programme to improve the quality of life in Scotland’s communities. In the Executive
there is little effective co-operation by departments in delivering such a common programme.
Departments covering enterprise, transport, environment, education, health, housing, local
government, tourism and sport should all be partners in delivering better physical planning.
Similarly, in the Parliament there is no mechanism for involving all the committees affected by
physical planning in collaborative or collective consideration of its issues. Planning is just one
of the issues on the Communities Committee remit and is hardly on the radar screen of the
other committees. Councils suffer the same fragmented structure, improved in some cases
by their developing Community Planning system. The concept of developing the National
Planning Framework (NPF) into such a common programme is one we should all approve.
The individual Scottish Planning Policies (SPP) should be co-ordinated better with the NPF
and be subject to similar consultation and democratic scrutiny. The NPF and SPPs should
take more account of geography and of local and national priorities for investment and be of
real practical importance to planners, developers and communities; they must not dwindle into
a quarry of imprecise statements selectively dug out by advocates at planning inquiries.
Further measures are needed to help achieve this goal.
The NPF and SPPs should particularly aim to be as precise as possible about planning issues
which are most contentious – such as providing enough land for affordable housing and the
strategy for renewable energy - indicating broadly the amount of activity in each area. It is
better to have the political and commercial disputes dealt with in the production of the Plan,
so that everyone knows the ground rules which will apply in future, rather than have vaguely
worded passages which will give scope for endless legal disputes in future.
The Plan and Policies should also take full account of existing non-planning legislation, such
as acts covering electricity, water, transport etc and should seek to influence future such acts
to take account of wider planning considerations.
The White Paper mentions extensive consultation, but indicates that all the decisions about
the NPF will be made by the Executive, with a nod towards Parliament – perhaps a debate.
This must change. First, there must be genuine consultation during the formation of the NPF
with developers and commercial interests, councils, community and environmental interests.
This consultation should be conducted by the Executive and Parliament in partnership.
There is a cliché in political talk about how important it is that people feel ‘ownership’ of a
project – they have played a part in shaping and developing the project and bringing it to
fruition and will therefore support it, value it and not just criticise or wreck it. The concept that
it would improve relationships between Executive and Parliament, if Parliament felt some
degree of ‘ownership’ of, for example, the NPF or in co-operating over other inquiries and
plans has always been dismissed or ridiculed by the Executive. The claims by some MSPs
that such co-operation would limit opposition parties’ freedom to oppose the Executive policy
would, even if true, not apply to consultation and research into possible future policies.
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Whether a party favours more or fewer new roads, power stations, windmills or public open
spaces, it is in its interest to have thorough research and consultation on these issues.
Parliament would have to reorganise itself to provide for some MSPs’ time and energy going
into developing national planning policies. It could free some MSPs’ time to be more
constructively used if the new Planning Bill ended the wasteful and illogical use of many MSP
man-hours in dealing with Railway Bills, Tramway Bills and Harbour Bills. These issues
should be dealt with in the NPF and then through a normal Public Inquiry, or at least a better
procedure should be found using Reporters or other people with relevant skills to assess the
arguments for and against the proposal.
Once the joint consultation was finished and the Executive published its NPF or SPP, the
Parliament should decide how to respond and scrutinise the document. Depending on how
well MSPs felt the consultation had been conducted and how much controversy still lingered
in the proposals, the relevant committees could set up either a normal committee inquiry,
interviewing expert witnesses on the issue, or a full Public Inquiry. If the Parliament and not
the Executive set up any Public Inquiry, it would help to reduce scepticism that the Inquiry and
Reporter were not truly independent. Involving Parliament thoroughly in the process would
improve our democracy, by allowing all interested parties to lobby their MSPs, relevant
committees and the Parliament as a whole, to examine the facts and arguments put forward
at the Inquiry and decide whether to support or amend the NPF or SPP. To take effect the
document would have to be endorsed by both Executive and Parliament.
If Parliament did not arrange a full Public Inquiry or the whole process of producing and
agreeing the NPF was unduly prolonged, major stakeholders, such as COSLA or the principal
water, waste, transport, energy or environmental organisations, would have the right to apply
to the Land Court or, in its absence, the High Court for a ruling that there should be a full
Inquiry or that the NPF must be brought forward by a given date.
The SPPs being integrated into the NPF should give a clearer direction to national policy on
the various forms of energy, the national grid, water and sewage services, the retention and
better use of open space, transport links and overall sustainability.
Sustainable Development
The National Planning Framework, its associated Scottish Planning Policies and each
council’s Development Plan must all have the requirement to provide sustainable
development as one of their principal pillars. The policies should take account of the human,
social and community aspects of sustainability as well as the environmental ones. For
example, the quality of life offered to communities and individuals should be the foremost
consideration in deciding on transport policies.
Strategic Environmental Assessment (SEA)
The White Paper promises that the new system of SEAs will be integrated into the NPF and
will be thoroughly consulted about. It is essential that the Executive takes those aspirations
seriously and does not end up with SEAs and NPF saying different things and interested
bodies feeling that, as usual, consultation consists of being shown a plan and asked “you
agree with all of this, don’t you?”. The need to address the problems of sustainable
development, energy conservation and climate change will involve fundamental scientific and
philosophic issues on which there may be widely differing views. Skilled management may
achieve widespread but not unanimous agreement and progress towards action without
undue delay or complaints of steamrollering.
Councils and the NPF
The translation of the NPF and the other national documents into each council’s local context
is critical. Firstly, councils must be full participants in the development of the national plans
and, if possible, be part of the consensus. Where there are continuing disagreements, the
Executive and Parliament have the democratic mandate to say ‘Scotland needs so many
affordable and social rental houses, or so many kilowatts of renewable energy or such a
transport network.’. There must then be negotiation to agree, if possible, how much each
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council should contribute to the desired result, and a mechanism, involving possibly COSLA
and the Land Court, to resolve irreconcilable disagreements. It is then entirely up to each
council to decide, through its own democratic planning structure, where the houses, wind
farms or roads should go. The national planning process would be a partnership between
Executive, Parliament, councils and local communities seeking common ground. The failure
to provide adequate investment in new water and sewage systems, until it became the
principal obstacle to providing the much-needed new houses, is an example of the
importance of an intelligent, forward-looking and well-researched NPF.
Planning Inspectors
The system of School Inspectors, who visit schools, suggest improvements learned from
other schools and publish reports and criticisms of the schools visited should be adopted in
Planning. In the schools power and management still lie with the school and the council, but
they almost always pay heed to any criticisms, especially if local opinion agrees with them. In
Planning decision-making, having a vision of their community’s future and implementing that
vision should lie with the council and the local community, but central government has a role
in ensuring that the system is working well in each area. The government Planning
Inspectors would check on the quality of the council’s planning staff, structure and decisionmaking system, especially the full involvement of the representatives of the local community,
and publish reports. They would seek to spread best practice to the less competent councils.
Developers and sections of the local community would appeal to the Inspector, where they
felt the council was failing.
Where the Inspector made a series of very critical reports and the council did not respond by
correcting the faults identified, the minister would have powers to bring in senior staff from
more successful councils to reform the planning system in that council.
The Planning Inspectors could either be a distinct part of a strengthened Reporters’ Unit or
come within the proposed new Environment and Land Courts system or all three
organisations could be brought together. Whatever the structure it must give each individual
and organisation the necessary independence to stand up to Scottish and international legal
scrutiny and to withstand national or local political or media pressure.
All Planning Inspectors, being human, will not always carry out their duties perfectly. Where a
local community, or an important group within it, or a council or a developer has good grounds
for believing that an Inspector is prejudiced or incompetent there must be an appeal
mechanism to the body managing the Inspectors. There has to be a satisfactory answer to
‘Who guards the guards themselves?’.
Reporters
The present Reporters’ Unit should be retained, but co-ordinated with the proposed new
Environment and Land Court system and national Planning Inspectors. While far fewer major
planning Public Inquiries would be held, the Reporters would be called on to hold the local
Hearings, and the Inquiries arising from the National Planning Framework, and could
contribute their skills to the new courts. The Reporters would need some different skills from
the Inspectors, concentrating on fair, professional assessment of an issue and not on
discussion and persuasion.
Specialist Advisory Groups
To help it to create a successful national and local planning system the Executive should
develop the use already made of consulting planning experts and stakeholders, through
regional seminars and meetings of specialists. It is important that ministers and civil servants
have access to the best possible advice on each aspect of their work, through Specialist
Advisory Groups. These should include community representatives who can explain how the
relevant policies actually work out on the ground. As well as policy areas like affordable
housing, greenbelts, wind power and urban design, areas for work by Specialist Advisory
Groups might include how to make policies less vague, how to define development to help
reduce the number of minor planning applications and, more fundamentally, setting out a
statutory purpose for planning.
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These Specialist Advisory Groups should have regular contact with CoSLA for the two-way
exchange of information and should all meet together at least once a year as a National
Planning Advisory Group and more often with other advisory groups whose remit is relevant
to theirs. Each Group working on a special area of policy must ensure their best specialist
solutions fit in with the overall policy and other groups’ work.
A Specialist Advisory Group might be the best vehicle for trying to progress with the use of IT
and modern technology in planning, making use of the opportunities but learning from the
many disastrous IT schemes introduced by government and in commerce.
A Royal Commission on Land Use
In order to develop a more coherent strategy for land use in Scotland, the Executive should
appoint a Royal Commission on Land Use. A successful Scotland, which it is attractive to live
and work in, will require intelligent, far-sighted use of our land both in the crowded, urban
areas and in the sparsely-populated countryside. A well-chosen group of varied experts could
point towards a 50-year policy and supplement the much shorter timescales which control
political decision making. As a first task the Commission could make sure that the Scottish
community was supplied with much more complete and relevant sets of statistics and
information. Since the 1972 Select Committee geographic information systems have had little
attention. Good planning requires good information. One early topic for the Commission to
examine should be whether to introduce Land Value Taxation or Site Value Rating.
Experience abroad suggests that, where it replaces commercial rates, a system of taxing the
value of land rather than buildings greatly encourages the starting up and growth of local
businesses.
Strategic Development Plans
A number of experts have expressed concern about the city region Strategic Development
Plans. They believe that retaining a two-tier planning system for the city regions will take
away from councils the clear-cut responsibility to account to their electors for the decisions
enshrined in their local Development Plan and will remove the real decisions further away
from the local community. There obviously must be co-operation between neighbouring
councils and a coherent approach to city region issues. The question is whether these can be
achieved by developing voluntary co-operation between the councils in city regions or if it
requires a formal city region planning structure. If voluntary arrangements can deliver, the
less formal government the better.
People, Money and Subjects to include in the Bill
Planning Profession and Quality
At present it is hard to attract enough good people into the planning profession. Planning is
seen as negative, bureaucratic and running a failing system and planners have low status in
local or national government.
The changes proposed in this paper would make planning a positive and creative activity,
making it more exciting and attractive to new entrants.
Council and government planners should form a partnership to overcome obstacles and
achieve real progress, rather than blame each other for the present failures of the system. To
help create this partnership, there should be a more vigorous exchange of posts between
council and government planners to gain experience of the other major part of the system.
The proposed concentration of the work of planners on Development Plans will improve the
interest and creativeness of their work. Two skills planners will need to develop are their
ability to consult and negotiate effectively with their local communities and their ability to
assess designs and the quality of the proposed buildings and landscape. The design of too
many housing and commercial developments is too mechanistic, repetitive, dull and merely
related to numbers of houses or office space allowed. Planners should work with developers
to create imaginative developments on brownfield sites and an interesting and attractive
variety of houses on every site, where appropriate rewarding good design and provision of an
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attractive community with good facilities with a more flexible approach to the number and size
of houses.
The skills of achieving and assessing better design and of working with communities should
be key parts of architects’ training and their continued professional development. We should
learn from the continental European concept of Urbanists with a wider role than just traditional
town planning. Architecture and Design Scotland should be involved in improving planners’
skills.
People like Planning Aid and successful exponents of Community Planning and mediation
should be used to educate planning students and officials in the arts of genuine consultation
between equals, leading round-table discussions, talking to public meetings, discovering the
real local opinions, mediation, getting away from the jargon of land use planning and building
consensus. The whole area of Environmental Impact Assessment also involves many
planners in learning new skills.
We must also arouse more interest among the public in the quality of their surroundings. The
Executive’s Cultural Strategy should include learning from and developing across the country
the imaginative programmes working well in some schools and adult education programmes
to get the students interested in design and the appearance of their community and to
continue to work out new ways of creating awareness of good and bad design. Through the
proposed local Planning Forums local people could influence the quality of design of any
changes to their community. Public education on design is a key to good local decision
making in planning.
There is not enough emphasis in the White Paper on quality. It is too much about the
process, not the product. If we succeed in improving the process, but it is still considering
poor quality product, we will not have advanced far.
Finance
As the White Paper says, the proposed system would create some savings and some new
costs. Most informed opinion seems to believe that the costs will be greater than the savings
and more resources will be needed to operate a new system effectively.
If we are to achieve a genuinely democratic and efficient planning system, the costs of getting
real public involvement in the process will be considerable. To arouse the interest of more
local people in positive plans for their neighbourhood, to find out what the weight of local
opinion really is and to have meetings and discussions involving developers, local
representatives and council planners will all require an adequate budget. If we skimp on the
necessary costs of creating local democracy, we will ruin a potentially fundamental and
beneficial change in our society.
Setting up the Planning Panels I propose would cause initial costs. Once running, they would
create costs but also savings in the work of the planning department.
Other costs are involved in making good Development Plans and keeping them up to date, in
providing a fair but brisk appeal system, a good neighbour notification scheme and thorough
monitoring of developments leading to an effective enforcement regime.
The ideas in the White Paper for saving money by efficiency could be developed, for example
by a redefinition of development, with an aim of reducing the number of formal planning
applications. Properly funded research into how the changes are working out in practice and
learning from best practice would also save money in due course.
Because councils will take over from the applicant the task of notifying neighbours about
planning applications, it would be reasonable, in addition to any other changes, for fees for
applications to be increased to reflect the reduced effort needed by applicants and increased
effort needed by councils.
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Better Use of Land and Buildings
The concept that the council and the local community should be enabled and encouraged to
act more positively in improving the use of land and buildings and the structure of their area is
a good one. To help them to do so, an updated simple but fair system of putting pressure on
owners should be an important part of an improved planning system. The Tenements Act
and the current Housing Bill give councils some powers to get neglected houses and flats
improved. The Planning Bill should give councils powers to seek better use and condition of
non-residential property.
If the council and local Planning Forum, following thorough consultations, believe that a site –
whether a neglected small island or a decayed commercial building or derelict commercial or
other waste land – has been unreasonably neglected and, if properly used, could be
beneficial to the community, they may give notice to the owners. The notice would set up
meetings between the owners, the council and the local community. At these the owners
would explain their plans for the site and any financial or physical constraints which would
prevent them from using the site better. The council and community representatives would
set out their ideas about better use of the site. There would be further discussion and
negotiation.
If the council, taking account of the problems of the site, is dissatisfied with the owners’
response, it should consult to check that the local community still supports their objectives
and then may take the issue to the proposed Environment and Land Court and ask for a
ruling that the owner should improve or sell the site. The council and the court should take
account of how the issues of betterment and waste land are covered in existing legislation
and Scottish law should take account of any lessons from the Westminster Planning and
Compulsory Purchase Act. The Planning Bill should be based on democratic assessment of
the community’s interest and accept that owners of commercial property do not have a right to
neglect their property, without due cause, to the detriment of the community and the
community does have a right to make better practical use of unreasonably neglected
commercial property.
Some Items to include in the Bill
The opportunity provided by the Planning Bill should be taken to give councils powers or
duties relating to relevant issues of concern. Councils should be invited to suggest issues
worrying them.
Issues of national concern include:Second Homes
If we are to develop a society in which communities actively promote the life, prosperity and
enjoyment of their community, they should be enabled to control the extent to which houses
are bought up for use as holiday homes.
The Planning Bill should give councils powers, if they so decide, to rule that any house in their
area or specific parts of it, which was going to be used as a holiday house or second home,
would have to be the subject of a planning application for change of use.
It should be a local decision made by the council, after thorough consultation with community
representatives in the areas concerned. There would need to be clear-cut rules about what
constituted a holiday or second home. One way to approach this would be to distinguish a
person’s principal home as the one in which he/she spent more than half the year, and
designate all his/her other homes as holiday or second homes.
The decision should be in the hands of the council, based on their knowledge of local needs
and priorities; it should not be subject to jumping through hoops designed in Guidance or
Guidelines by the Executive, which have, for example, so far prevented councils from making
use of the opportunities Parliament gave them in the Housing Bill to identify areas where they
wished to suspend the right to buy council houses as having Pressured Area status.
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Affordable Housing
ensuring that enough ground is allocated for affordable or social housing to let or to buy and
empowering councils to require developers to provide a certain percentage of such houses in
any new housing area.
Open Space and Sport
obliging councils to retain or create community open spaces and outdoor and indoor sports
facilities within the development plan or as part of any major application to meet the
reasonable requests of the community or of sports- and park-supporting groups.
Health
the relevance of improving or harming the health of local residents to planning issues should
be clarified.
Preserving the good Qualities of a Community
While planning is about change and improvement of the fabric of the community, it should
also ensure that the good aspects of the status quo are retained. So, development plans and
major applications should contain strong provisions on the protection of conservation areas
and other local assets. They should keep a balance over parking provision, providing enough
residents’, business and visitors’ parking to maintain a vibrant community, but not blighting an
area with an excess of on-street and off-street car parking.
Heritage
The Bill is an opportunity to make better arrangements for preserving and enhancing our built
and landscape heritage, providing scope for sensible discussion of each case within a
reasonable timescale leading to a clear and firm decision. The weight of work for the national
and local heritage bodies would be lessened if the main churches with older buildings needing
repair and renovation to provide modern community use – the Church of Scotland, Roman
Catholic Church and Scottish Episcopalian Church – were allowed to decide on changes to
the inside and outside of their churches, balancing preserving appearance against providing
improved and more frequent use by their own and other community organisations.
The Greenbelt
At present the treatment of the greenbelt is on one hand too pedantic, detailed and unrealistic
and on the other hand largely toothless, so it causes the maximum annoyance and the
minimum real benefit. Where there is a strong demand and need for development,
Development Plans should weigh up the pros and cons of making it more attractive to
develop brownfield sites, of the harm done by losing open spaces within the urban area, of
allowing development on selected parts of the current greenbelt or of making development
leap-frog over the greenbelt to enlarge or create communities beyond it. The greenbelt
should be an important part of urban planning. Once it has been thoughtfully fixed it should
be vigorously defended. It should not become a mindless, populist shibboleth.
IN CONCLUSION
The Planning Bill offers a once-in-a-generation chance to give Scotland an efficient, modern
planning system. The Executive and Parliament should pursue bold radical reforms, which
will provide real democratic community input into positive and creative planning of their
communities. These proposals enable developers and all sections of local people to cooperate to produce an effective and efficient system which will improve the quality of life of
each community, building on its own ideas, and give the developers successful projects.
More community involvement and less bureaucratic delay will produce a win-all-round
situation. Taking the package as a whole, all parties should feel that it is constructive and
balanced – offering many desirable outcomes to all involved – government, councils,
developers, statutory, commercial and voluntary bodies, planners, NGOs and, above all,
community representatives and the man and woman in the street.
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Together, we can make life better.
Donald Gorrie MSP
October 2005
WRITTEN EVIDENCE FROM GOVAN COMMUNITY COUNCIL
Dear Sir
We would like to ask the Committee to consider the inclusion in the Bill, at Part 3 Section 18,
of a Third Party Right of Appeal against local planning approvals.
We note that the preamble suggests that the object of the Bill is to strengthen the involvement
of communities and to reflect local views better. It is our experience, as expressed in our
earlier evidence at the White Paper stage, that a properly- defined Third Party Right of Appeal
is an essential safeguard for the wider interests of the community.
Govan has over the past thirty years suffered as a result of what are now acknowledged to
have been very poor planning decisions -opposed at the time by the community but which, for
lack of resources, the community was not able to pursue to judicial review. In general it is our
contention that constituted local bodies, such as community councils, will have a better
understanding of what is locally sustainable in terms of development than commercial
developers and local authorities hard pressed to find cash for their budgets. We also believe
that it would be quite possible to define the right of appeal in a way that would prevent
frivolous appeals and would note the successful operation of such rights elsewhere in Europe.
We are particularly concerned that the Scottish Executive has already bowed to commercial
pressures on this issue and would draw to your attention the press statement issued by Garry
Clark, Policy Executive of the Scottish Chambers of Commerce that 'our lobbying has already
produced some key successes over the course of shaping this Bill, with plans for a third party
right of appeal having been abandoned by the Scottish Executive'.
Yours sincerely
Esme Clark
Govan Community Council
15 February 2006
WRITTEN EVIDENCE FROM GROSVENOR LTD
Stage 1 Submission to the Communities Committee of the Scottish Parliament
Background
Grosvenor Ltd has been well established in Scotland for 25 years. Our projects tend to be
large and long-term, with multiple phases of development. They currently include Fountain
North, Holyrood Park House and Technopole Science Park in Edinburgh, Pacific Quay in
Glasgow and Fife Leisure Park in Dunfermline. Grosvenor is also the lead investor and fund
manager of the Forge Shopping Centre in Glasgow and the Eastgate Centre in Inverness.
Through these projects we will be investing £300m and creating 10,000 jobs in Scotland over
the coming years.
In addition to our Scottish Developments, our office in Scotland also oversees our
developments in Ireland such as the Liffey Valley Shopping Centre, which gives us significant
expertise and knowledge of both planning systems.
Internationally, Grosvenor currently manages a portfolio of some £5.4 billion ($US 8.6 billion)
and has interests in 16 countries. Our comments, therefore, are from the perspective of a
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large international developer with significant experience of planning systems in both Scotland
and Ireland.
We welcome the opportunity to comment on this Bill and would be pleased to go into our
comments in greater detail if required. As this is a stage one submission we have restricted
our comments to general principles and proposals on which we have a specific view.
We were pleased to attend the Committee event at the beginning of November and contribute
to the discussion. We would like to commend the committee on it’s open consultation process
and offer our help to ensure that the consultation is as constructive as possible.
General Comments
Grosvenor is supportive of the general economic focus and priority given in this Bill. We are
also pleased to see the emphasis shift from planning control to planning facilitation. We
recognise that a planning system that facilitates progress and development is essential to
Scotland’s overall competitiveness and dynamism.
The most important element of the planning system for an organisation such as ours is that
there is clarity of procedure and timescale. This, in turn, gives us certainty of outcome which
reduces risk and increases confidence, leading us to increased investment. Speed is helpful,
but certainty of timescale is more important.
We welcome the emphasis on consultation prior to the development of the Local Plans,
however, we feel that this will only be effective if communities are encouraged to participate in
this process and Local Authorities are strictly held to the five year timescale. It is also
essential that processes are consistent across all Local authorities. It is time consuming and
confusing for local Authorities to operate in contradictory manners.
We would also like to emphasise the importance of implementation, and, necessarily the
secondary legislation that this will rely on. In order for our planning system to focus on
facilitation, individuals within the local authority planning team must have the necessary
training and encouragement. This requires leadership from the Scottish Executive and local
authorities. We would welcome a reassurance that the Scottish Executive has a strategy in
place to ensure all officials have the required level of training to implement these changes,
that the transition itself will be managed and that the secondary legislation will be carefully
thought through.
Consistency within all local authorities would help us immeasurably and we look forward to a
renewed interest and engagement from council members and staff.
Lastly, we would like to mention Third Party Right of Appeal and, we’re pleased to see, it’s
omission from this Bill. Grosvenor, having been involved in developments in Ireland such as
the Liffey Valley Shopping Centre has first hand experience of how cumbersome and open to
abuse and delay a planning system which encompasses Third Party Right of Appeal is.
Therefore we are pleased that the Bill does not go down this road as it would be entirely
detrimental to Scotland’s economic future. We would be happy to elaborate further if required.
Specific Comments
Part 1 – National Planning Framework
Section 1 - National Planning Framework
We welcome the general principle behind the National Planning Framework and the
subsequent categorisation of projects. Larger, more strategic projects require different
handling therefore a structure that reflects these distinctions is sensible. However, this
hierarchy will only work if it is implemented appropriately. It is important that individuals within
the planning offices are fully aware of the changes and the consequent effect on their work.
In addition, we would welcome further clarification from the Scottish Executive on the criteria
for the hierarchy. In particular, we would be interested in what specifically constitutes a
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national or major project, as arguably some of our developments could fall into both
categories. This secondary legislation will be critical.
Part 2 – Development Plans
Section 2 - Development Plans
Grosvenor is very supportive of the proposal to update local and strategic development plans
every five years as it will aid efficiency and strategic planning. We take a very positive
approach to consultation as we feel that it enables our developments to meet the needs of the
communities using, and those surrounding, them. As stated we feel that there is no need to
go any further with regards to a third party appeal process as we have experience of the
lengthy delays caused by such systems, as in Ireland, where the process can be taken
advantage of by commercially interested parties.
Plans must be updated every five years and planning officers must have adequate training. If
the system is introduced properly these plans will provide an authoritative, up to date, genuine
guide to policy which will be extremely useful for the community and businesses such as ours.
However, the consultation process must be effective, therefore the local authorities must
ensure the buy in and input of the local communities. This will require significant advertising
and encouragement.
Part 3 - Development Management
Section 4 - Hierarchy of Developments
As previously stated we are supportive of the hierarchy of planning developments, however,
we would welcome some clarification from the Scottish Executive as to which projects will fall
into which category.
Section 10 - Pre-Application Consultations with the Local Community
We already ensure that we undertake consultation programmes as a matter of course and we
understand the necessity for consultation when plans fall outside the local plan. However,
there are practical problems with pre-application consultation. For example, to what extent
would developers be able to speak to planners pre-application? It would appear to be more
important to have access to the planning officers and consultees to ensure that they agree the
scheme is appropriate before the project is submitted to wider scrutiny.
Section 13 - Predetermination Hearings
We very much welcome this proposal. It would be more useful to be able to give a short
presentation of the proposals and provide visual aids to Local Authority planning committee
members in order to aid their understanding of the impact and nature of the development at
an early stage of the process. We would also welcome a consistent approach to this proposal
across all the Local Authorities. This will inevitably aid transparency, encourage dialogue and
promote understanding.
Section 16 – Schemes of Delegation
This seems a sensible proposal. However, it very much relies on proper implementation and
training of planning officers.
Section 20 – Planning Permission in Principle
Despite some modification from the original proposal, we feel that the proposal to introduce
approval in principle and the subsequent abolition of outline consent would not be a useful
change to the current procedure. The process of achieving outline consent itself is very
helpful to draw out strategic issues. Many of our developments are long-term with many
phases. Apart from use, outline consent allows agreement of layout, heights, massing, car
parking, affordable housing and other planning gain, etc, while leaving the detailed design of
individual buildings for reserved matters approval later. For a development that spans 10
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years or more, it is neither appropriate nor practical to designing buildings for planning
consent years ahead of construction.
Section 20 - Reduction of duration of Planning Permission
For larger projects this is a very dangerous suggestion as these projects are very complicated
and they necessarily take a very long time to progress. Five years is appropriate and ensures
enough time to make the necessary advances. We cannot see any benefit in reducing the
duration.
Section 22 – Planning Obligations
We very much support these changes as levels of obligations need to be thought through and
consistent, with contributions focusing on legitimate and positive proposals. We feel that there
should also be deadlines for future contributions so that if projects don’t materialise within the
timescale set, contributions could be reimbursed. Extra, and inconsistent, burdens can make
marginal schemes unviable and hinder regeneration. Therefore, there should be a clear
stated schedule of contributions, and councils should seek legal advice when entering into
these.
This does raise the more general point of whether key infrastructure developments should be
funded by central government, rather than put in place in a piecemeal fashion by developers.
Conclusions
Grosvenor Ltd is keen to work with the Scottish Executive and local authorities to ensure that
Scotland’s planning structures meet the needs of both the consumer and the developer and
we hope that our comments are viewed in this constructive light. We would be happy to
provide more information on any of our comments above.
Our final point is on a wider note than the subject matter of the bill itself and concerns the
involvement of design in planning. Design is an essential ingredient of planning but when
there are differences of opinion over these elements we feel that recourse to independent
counsel would be advisable. As such it would be sensible to involve Architecture and Design
Scotland and planning officers should be obliged to consider their response, in such
circumstances. The bigger picture should perhaps entail the inclusion of design elements in
planning qualifications in order to ensure that Scotland’s future developments can surpass
architectural expectations as well as economic ones. We do not believe that such decisions
should exclusively rest within planning control.
Grosvenor LTD
20 February 2006
WRITTEN EVIDENCE FROM JOHANNES HAILE
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
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2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Johannes Haile
8 February 2006
WRITTEN EVIDENCE FROM GEMMA HAMILTON
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Gemma Hamilton
13 February 2006
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WRITTEN EVIDENCE FROM RACHEL HANSON
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Rachel Hanson
9 February 2006
WRITTEN EVIDENCE FROM HELENSBURGH COMMUNITY COUNCIL
The Helensburgh Community Council (HCC) has the following comments on the Planning etc.
(Scotland) Bill. The HCC would be grateful if you would take this letter as its formal
submission.
1. Need for Consolidating Act / new Principal Act
The White Paper and other government documents made it clear that the new Planning Act
would be a once-in-a-generation radical revision of the planning system. HCC is astonished
that it was not to be a consolidating process creating a new Principal Act. Much of the
complexity of the Bill (and it it very difficult to disentangle) stems from its constant
amendments to the current Principal Act. If public involvement in planning is to be a reality, as
the White Paper promised, the first step is a piece of legislation which is as easy as legal
terminology allows for the public to follow. To achieve that requires a new Consolidating Act.
2. Purposes of the Bill
Although the Policy Memorandum specifies objectives, the Bill does not. It should.


715

ANNEX E: OTHER WRITTEN EVIDENCE
3. Speed versus public involvement
The White Paper put emphasis on public involvement, but that can be harmed by speeding up
the system. The view of the HCC is that balance has not been achieved, especially in the
Bill's references to consultation (late and reactive) in contrast to involvement (early and
proactive). Speedy decisions can be wise or not; involvement enables insights and values of
those on whom the legislation impacts.
4. Community planmaking
The Bill should be amended to require the Executive and Local Authorities to establish local
planmaking groups in component communities of their area. Such groups would have to be
representative but could be initiated in different ways - for example via community councils,
study groups, resident groups, business organisations etc. and serviced by local authorities.
The HCC notes with approval the description provided on page 53 of the draft Bill sub-section
(3) (b). This defines a "community body" as one for which
"the object, or function, of the body (or as the case may be, one of its objects or functions) is
to preserve or enhance the amenity of the neighbourhood in which is situated any part of the
land to which the agreement relates".
That is specifically concerned with Good Neighbour Agreements, but a modification of it could
be used to apply to many of the other functions in the Bill where involvement or
consultation should be central and could provide the basis of community planmaking.
5. Access to survey reports
Community involvement requires access to information. The Bill should be amended to
require publication of relevant planning survey reports prior to plan-making at national,
regional and local levels.
6. Making the National Planning Framework (NPF) more open and democratic
The Bill envisages input to the NPF (and to projects emerging from the NPF) to be laid before
Parliament. However, HCC considers that :
(a) there should be a requirement for wider public consultation, especially with the
communities most affected;
(b) the Bill should be amended to give Parliament the right to determine which national
projects shall be approved.
7. Involvement, not just consultation, in drawing up Main Issues Reports
SPP1 (para. 28) draws a distinction between involvement 'rather than just consultation'. That
is an important and valid distinction. As HCC points out in 4 above, consultation is late and
reactive while involvement is early and proactive.
Not only should a Glossary distinguish between the two terms (see 10 below), but
involvement should be applied to the process of drawing up :
• Main Issues Reports
• Development Plans
• Pre-Application Consultations
• Good Neighbour agreements.
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8. The role of community councils
Community councils are statutory bodies with planning functions. They do get mentioned in
the draft Bill (e.g. on page 52, section 23, sub-item 75D) but they should be recognised in the
Bill wherever public consultation or involvement is an issue.
9. Community (or second party) Right of Appeal
The HCC has made earlier representations on this topic and regrets that the strong public
wish for fairness and balance regarding appeals has not been included in the Bill. Either the
right of developers to appeal should be removed or a system of community right of appeal
with comparable conditions should be introduced. Communities have to live with the
consequences of planning decisions and their claim to a right of appeal could be more valid
than that of developers. We consider that the term 'Third Party Right of Appeal' is misleading
because when local authorities are functioning in a quasi-judicial role, the community, not the
authority, is the second party.
10. Need for a comprehensive Glossary
A comprehensive national glossary of planning terms would clarify the law, assist planners
and enable public involvement to be more efficient. The HCC sees special need for
clarification of terms relating to public involvement and consultation which the government
has (rightly) identified as one of four main objectives. The HCC agrees with the list of
definitions offered by the Helensburgh Study Group, among which are the following.
Engagement = any form of contact between two or more parties
Participation = taking part in an activity
Consultation = invited response from one party to others about proposals from that party; it is
reactive and often late in the process
Involvement = early, proactive, interactive and meaningful engagement between two or more
parties to develop proposals jointly
Local community = those people living in the territory of a community council
[NOTE : This ties it to a territory recognised by statute. Even areas with no community
councils still have community council territories.]
Stakeholders = those affected by a decision, including the public
[NOTE : Stakeholder theory : those who are affected by a decision should be able to influence
that decision but not necessarily to make it.]
Partners = those in a working relationship that is characterised by a shared sense of purpose,
mutual respect and the willingness to negotiate, implying a sharing of information,
responsibility, skills, decision-making and accountability. [Based on Pugh.]
11. Support for other organisations' submissions
The HCC supports the views expressed by the Association of Scottish Community Councils
and Scottish Environment LINK.
Helensburgh Community Council
6 March 2006
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WRITTEN EVIDENCE FROM HELENSBURGH STUDY GROUP
The Clerk to the Communities Committee
Scottish Parliament, EDINBURGH
EH99 1SP
Dear Sirs
I attach a submission on the Planning etc. (Scotland) Bill from the Helensburgh Study Group.
The Group would be grateful if it could be given consideration.
The submission itself is quite short, but reference is made to other Study Group reports and
copies of these are attached for convenience. (available in hard copy from clerks)
Yours faithfully,
Alastair Macbeth
Chairman
Helensburgh Study Group
23 February
Helensburgh Study Group
Comments on the Planning etc. (Scotland) Bill
The Helensburgh Study Group (referred to in this note as the Study Group) would be grateful
if consideration could be given to the following observations about the Planning etc.
(Scotland) Bill.
In order to keep this submission brief, reference is made to the two linked representations
(both dated September 2005) made by the Study Group regarding the White Paper
Modernising the Planning System. These were entitled :
 Community Involvement in planning and "local champions" : Welfare or Nightmare ?
 Submission on the Scottish Executive's White Paper Modernising the Planning System
Copies are available from the clerks. These two documents reflect the Study Group's overall
analysis. The present submission concentrates on specific aspects of the Bill.
1.

Urgent need for a new Consolidating / Principal Act

The Study Group noted the statement on page 9 of the December 2005 Planning Bulletin
issued by the Scottish Executive :
'This Bill heralds the most fundamental and comprehensive reform of the Planning
System in Scotland since its creation in 1948.'
If so, then it must surely be in the form of a Consolidating Bill leading to a new Principal Act.
The Bill as presented is unnecessarily complex and much of the difficulty stems from crossreferences back to, and amendments to, the current Principal Act.
One of four main purposes declared in the recent White Paper preceding the Bill was
inclusiveness. There were 146 references to public I local community involvement,
engagement, consultation, etc. in the White Paper which also stated :
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'. . . we want local people to be more involved in the decisions that shape the
development of their communities. Where local people's views have not been taken
into account, development should not happen.' (page 14)
It is therefore essential, in our view, that the legislation upon which such involvement is based
should be as clear, simple and readable as possible. The present Bill does not meet those
criteria. A Consolidating Bill leading to a new Principal Act could help overcome that problem.
2.

Public consultation over the National Planning Framework

The Study Group considers that there should be a requirement for wider public consultation in
the process leading to the new National Planning Framework.
3.

Involvement, not 'just consultation', in drawing up Main lssues Reports

SPPl (para. 28) draws a distinction between involvement 'rather than just consultation'. That is
an important and valid distinction. Too many of the Bill's provision for inclusion are 'just
consultation' (late and reactive) rather than involvement (early, proactive and interactive in
developing proposals jointly). This could be important, for example, in preparing Main lssues
Reports, development plans, pre-application discussions and Good Neighbour Agreements.
4.

Need for a consolidated Glossary of planning legal terms

A major problem in introducing a radical overhaul of the planning system is that terms get
used which are not defined in law or require redefinition. The way in which the Bill either
relies on the current Principal Act or amends it with regard to definitions makes for
confusion. As a contribution to clarification, the Study Group offers the following suggestions
regarding words or terms used in relation to inclusion.
Engagement

=

any form of contact between two or more parties

Participation

=

taking part in an activity

Consultation

=

invited response from one party to others about
proposals from that party; it is reactive and often late in
the process

Involvement

=

early, proactive, interactive and meaningful
engagement between two or more parties to
develop proposals jointly

Local community

=

Local champion

=

Stakeholders

=

Partners

=

those people living in the territory of a community
council
[NOTE :This ties it to a territory recognised by
statute. Evenareas with no community councils
still have community council territories.]

group or person prepared to acquire
knowledge and skills for the benefit of
the local community and to give time and
commitment voluntarily for that purpose without
personal or group financial gain.
those affected by a decision, including the
public
[NOTE :Stakeholder theory :those who are
affected by a decision should be able to influence
that decision butnotnecessarilyto make it.]
those in a working relationship that is
characterised by a shared sense of purpose,
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mutual respect and the willingness to negotiate,
implying a sharing of information, responsibility,
skills, decision-making and accountability.
[NOTE :Based on Gillian Pugh, 1989.]
5.

Need to rationalise the use of the word 'Local' in governmental and planning
matters

A special problem derives from the careless use of the word 'local' in terms such as 'local
government', 'local planning authority', 'local involvement in planning', etc. The Mclntosh
Report on Local Government and the Scottish Parliament (June 1999, para. 155) stated :
'It could be said that Scotland today simply does not have a system of local
government in the sense in which many other countries still do. "
In effect what we have is provincial government. Retention of the misleading word 'local' has
caused serious problems, including the assertion that 'local community involvement', is
authority- wide public involvement -e.g. that people in Oban should influence decisions about
Helensburgh and vice versa. That was clearly not what was in mind when the White Paper
stated
'. . . we want local people to be more involved in the decisions that shape the
development of their communities. Where local people's views have not been taken
into account, development should not happen.' (page 14)
To overcome this distortion, we suggest two legislative steps.
1
The word 'local' should be removed from all references to the lower level of
government (e.g, from terms like 'local government' and 'local planning authority")
2
The term 'local' should defined sensibly for purposes of planning legislation. Since
community councils are statutory bodies and since their territories are defined (even where
councils do not exist), the term 'local' should be defined as the territory of a community
council.
Public involvement in planning would then apply to three clear levels : Scottish level,
planning authority level and local community level.
6.

Second Party Right of Appeal (or 'Community Right of Appeal)

The term 'Third Party Right of Appeal' is misleading because when local authorities are
functioning in a quasi-judicial mode, the community, not the authority, is the second
party.
Communities, as second parties and as those who have to live with the consequences of a
planning application decision, should have the same rights of appeal as developers /
applicants. That might be developers' present right applied to both, reduced right applied to
both or no right applied to both. If the government's claim to fairness (see para. 1 of the first
National Planning Framework for Scotland, 2004) is to be credible, then a system of Second
Party Right of Appeal is clearly needed.
The Study Group attaches a copy of its paper Rights of Appeal in Planning (July 2004).
(available in hard copy from the clerks)
Alastair Macbeth
Chairman
Helensburgh Study Group
23rd. February 2006
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WRITTEN EVIDENCE FROM KAREN HIGGINS
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. The interests of big business come first far too
often, with little consideration for the effects on ordinary people. It is vital that Scotland's
communities and environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Karen Higgins
7 February 2006
WRITTEN EVIDENCE FROM HIGHLAND COUNCIL
Dear Sirs
THE PLANNING ETC (SCOTLAND) BILL
The Council welcomes the opportunity to comment on the contents of the Bill as submitted in
December 2005 in the same way that it has been active in responding to the various Scottish
Executive consultation papers and more recently on the White Paper "Modernising the
Planning System".
The Council supports the intent of the Bill to provide a legislative framework for the delivery of
development planning in Scotland in the early 21st Century. Previous Town and Country
Planning legislation has generally served its purpose well but there needs to be the creation
of a more open and accountable system which supports the continuing economic
development of the nation whilst providing proper environmental protection and a full
opportunity for communities and individual members of the public to contribute.
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National Planning Framework
The preparation of further versions of the National Planning Framework is to be welcomed as
is the statutory basis for its preparation and the intention that it will provide a spatial strategy
for development in Scotland.
Later clauses in the Bill provide for a more prescriptive form of development plan preparation
by local authorities both in terms of content but also in terms of the frequency of plan
preparation and the need to keep such plans up to date. It is suggested that there should
equally be a requirement for the National Planning Framework to be prepared at least once
during each four year Parliamentary cycle, that it should set out planning strategy for a period
of not less than 20 years and that it be mandatory that the draft document be the subject of
Parliamentary discussion and debate.
Development Planning
Whilst the present two-tier Structure Plan and local plan framework has passed its sell-by
date in its present form, the Council is disappointed to note that the intention remains that
there shall be strategic development plans only for the four long established City regions in
Scotland. The existing National Planning Framework identifies Inverness and the Inner
Moray Firth as an economic development zone and there still appears to remain merit in
providing a strategic development plan for this area notwithstanding the fact that it lies wholly
within a single local authority area.
It does appear that the Council will be able to prepare an over-arching Highland-wide policy
document covering a limited number of topics such as population, housing land, employment
land, energy policy, minerals and waste so that ensuring that there is an overview taken at the
same point and time right across the Highlands whilst avoiding the necessity for these issues
to be raised again in each and every local development plan. This document will not,
however, carry quite the same status because it will not have been endorsed by Scottish
Ministers and will not thus have an implied commitment by the Executive to fund their share of
the necessary infrastructure.
There is a welcome for a requirement that key agencies co-operate with local planning
authorities at various stages in the preparation of development plans. Whilst the definition of
key agencies is to be left to secondary legislation, the failure in the Explanatory Notes
accompanying the Bill to mention Scottish Water, Transport Scotland, Crofters Commission,
regional transport partnerships as well as the various branches of the Scottish Executive is of
concern. Further, the use of "co-operate" as the level of key agency involvement is
considered wholly inadequate. These organisations need to commit to the policies contained
in development plans. One way of achieving this would be to make it mandatory for them to
put a statement before the Reporter at a Development Plan Inquiry that they support the
policies and proposals in the Plan and will align their future capital programme to deliver the
necessary infrastructure or alternatively attend the Inquiry to give evidence to the Reporter as
to where the local authority's proposals are unacceptable. Only with such a proposal would
there be sufficient "buy in" to ensure that the present inadequacies in development plan
making whereby key organisations often adopt a passive role in development plan
preparation becomes a thing of the past.
The Council is opposed to the enhanced role for the Reporter in the conduct of and after the
Public Local Inquiry into a Local Development Plan. No evidence has been documented at
any stage in consultation documents to show that local authorities with any degree of
regularity decline to accept Reporters' recommendations. The Highland Council in the
context of the Wester Ross Local Plan did find it necessary with proper planning justification
not to accept the Reporter's recommendation. As planning law currently stands, the Council
is entitled to do this but is required to set out its reason at the time of publishing the final
version of the Plan and at the same time this can be challenged in the Court of Session.
It would seem that the current safeguards are perfectly adequate and the need for a local
authority in future to seek the approval of the Scottish Executive before departing from a
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Reporter's recommendations is excessively bureaucratic. It will also potentially remove
ownership of the local development plan policies from Councillors giving a greater possibility
that in exercising their powers over planning applications they will decline to support policies
imposed upon them.
Finally, in relation to development plans the changes to supplementary guidance are
considered inappropriate. Experience in Highland has shown that the preparation of
supplementary planning guidance in the form of planning briefs or additional policy can often
be undertaken while the final statutory stages of the local plan are being completed. Planning
briefs for a number of sites in Inverness, for planning gain in Dingwall and for a renewable
energy policy across the Highlands are all recent examples of supplementary planning
guidance which it would appear could no longer be prepared in the way that the Council is
currently now doing. It seems unnecessarily bureaucratic that all such supplementary
guidance will require to be submitted to Scottish Ministers who will have a power of veto on its
contents.
Development Management
Currently across Scotland the categorisation of applications referred to in the Explanatory
Notes would suggest:
National Developments
Major Developments
Local Developments
Minor Developments

Less than 0.1%
1%
60%
39%

There is no reference in the Bill to minor developments. While work is underway to revise the
General Permitted Development Order to take more development out of planning control
there are no details currently available and the Council considers it would be wholly
unrealistic to think that more than 15% - 20% (net) can be removed without significant
potential damage to the environment and/or amenity. Indeed it will be appropriate for some
development such as hill tracks to lose permitted development status. The Bill needs to
recognise this.
Neighbour notification by the authority rather than by applicants is not something that the
Council takes on with enthusiasm. The readership of the local press, the activities of
Community Councils and generally word of mouth means that in Highland the vast majority of
applications are known about by neighbours whether or not the formal procedures have been
carried out correctly. Nevertheless, the Council acknowledge that overall across Scotland
there is a feeling that the change would be beneficial. To that end, the Committee must
scrutinise carefully the future secondary legislation to ensure that it can operate equitably in
the most rural areas as well as the large Cities. Also, the Committee will have to deal
carefully with the issue of how neighbour notification is to be paid for. The development of eplanning and the introduction of a corporate address gazetteer will undoubtedly help the
delivery of a more standardised approach but nevertheless a standard top-up fee for all
planning applications irrespective of their location to pay for neighbour notification will heavily
discriminate against rural authorities who stand to be out of pocket whilst at the same time
large urban authorities could find the fee leaves them with a profit.
The principle of initiation and completion of development notices is sound.
Alas
implementation is more complicated if they are to achieve their objective of assisting proactive
enforcement.
A developer who advises the local planning authority of when development has commenced
is less likely to be one who intends to bend the rules and fail to comply with the conditions on
his permission. Those who do not advise the authority will either have been genuinely
forgetful or will be intending to ignore one or more conditions. Failure to advise will be a
breach of planning control but without effective teeth. The Procurator Fiscal is unlikely to be
persuaded to prosecute whilst it would be seen as draconian to withdraw the permission
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completely or issue a stop notice just because notification was not given. Further thought is
needed here with the possibility of a civil offence incurring a fine on a daily basis.
A completion notice is not as straightforward in planning terms as it is in building standards.
What is suggested seems more appropriate for a single house rather than the wide range of
planning permissions. For minerals and waste, completion only arises when the site is
restored. For many other developments there are ongoing conditions that are never
"completed" – retention of trees, ongoing availability of car parking, restrictions on hours of
working/opening and no burning.
An alternative might be to have one completion notice applied for and agreed for all
conditions requiring to be satisfied before development can commence, a second notice
before property is occupied/change of use implemented and a third notice where it is
genuinely possible to say that all conditions have been complied with.
The Council welcomes the intention to extend by secondary legislation the definition of
development to ensure that mezzanine floors introduced in shops will no longer be outside
the definition of development.
The Council has lobbied for some years to bring fish farming in inshore waters under planning
control. The extension of that power is welcomed particularly now that it is to extend over the
territorial sea to 12 miles as opposed to the 3 miles incorporated in the provisions of the
Water Environment and Water Services (Scotland) Act 2003. The Bill should be amended to
ensure that fish farming companies have a responsibility, when requested, to provide access
to sites for the purpose of monitoring and enforcement of planning conditions. At present the
WEWS Act covers this responsibility but only in relation to fish health inspection. Further, the
definition of "fish farming" probably needs revisiting to include seaweeds and sea urchins.
The Council wishes the Committee to consider whether in the light of the Scottish Executive's
and Highland Council's commitment to renewable energy whether this extended area of
planning control should include offshore windfarms, wave and tidal renewable energy
proposals and other matters which might be within integrated coastal zone management
plans.
Whether as proposed in the Bill or with the extended responsibilities as outlined above, there
will be a significant costs in determining and thereafter monitoring/enforcing planning
decisions up to 12 miles out to sea. Local authorities must secure enforcement powers but
also proper financial recognition for these changes.
The Council supports the omission in the Bill of provisions relating to third party rights of
appeal. Greater public involvement at the plan making stage is seen as the way forward.
The determination of appeals against local authority decisions year on year are 2:1 in favour
of the authority. Many objectors could thus still find themselves aggrieved whilst there would
have been an economic time penalty against those wishing to undertake development.
Enforcement
In relation to enforcement, the Council welcomes both major changes envisaged by the Bill.
The Council already has an enforcement charter which sets out clearly our approach to
investigating and acting upon complaints relating to breaches of planning control.
The principle of a temporary stop notice requiring the cessation of works for up to 28 days is
welcomed but the benefits will be negated unless the right to compensation for loss or
damage is very restricted. The compensation intentions in the Bill are satisfactory but the
Council would be opposed to any extension of those intentions during the passage of the Bill.
Trees and Business Improvement Districts
The proposed legislative changes in respect of Tree Preservation Orders and the creation of
Business Improvement Districts were both generally supported by the Council at the time of
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responding to Scottish Executive consultation papers. The Council would, however, express
some concern that it appears that no longer will it be possible to promote a Tree Preservation
Order with an outer boundary without specifying the individual trees within. This could create
considerable extra work on new TPOs and is unrealistic when the designation is a woodland
TPO. Also there are resource issues if applied retrospectively to existing TPOs. A duty to
review and monitor TPOs will also generate significant extra work.
Summary
The Council is supportive of the intentions in the Bill and acknowledges that public
expectation will be raised by the regular discussion of planning issues in the media during the
Parliamentary process of legislating.
Financial Provisions
There is considerable concern in the Council that the positive profile of and public expectation
on planning issues will be dashed unless there is adequate financial support for planning
through both a raising of fees and charges but also through Scottish Executive support to
local government through the GAE.
The Council would draw attention to the comments in the Financial Memorandum that "there
is a case for improving the resources available to the planning service" and "we have to
accept as a starting point that the planning system at present is under-resources and underperforming". Further, the recent publication of the research report "Resources for Planning"
confirms that local authority net expenditure on planning in 2003/04 was less in cash terms
than it had been in 1996/97. During that time inflation had eroded the cash value so planning
across Scotland seems to have had a hard time when public expectations have been rising.
If it is accepted that there is under-resourcing at present then the Financial Memorandum
accompanying the Bill contains a lack of realism. For example, a more proactive approach in
enforcement is to be achieved by one additional junior enforcement officer in each local
authority area. That appears to the Council to be wholly incompatible with the enhanced
expectations which the Executive seem to have for ensuring that planning control is more
properly exercised and certainly with the public expectation. The Council believes that this is
an area which the Communities Committee must explore carefully in their consideration of the
Bill.
Conclusion
The Council which has responsibility for one-third of the physical land area of Scotland
requests the opportunity to add to this evidence by appearing in front of the Committee to give
oral evidence and to be cross-examined.
Highland Council
26 January 2006
WRITTEN EVIDENCE FROM HISTORIC HOUSES ASSOCIATION FOR SCOTLAND
The Planning etc. (Scotland) Bill
The Historic Houses Association for Scotland (HHAS) welcomes this opportunity to comment
on the Stage 1 draft of the Planning etc (Scotland) Bill. As you may be aware, the HHAS
represents some 250 individually owned historic houses, castles and gardens in Scotland, of
which roughly half are open to the public on a permanent or occasional basis.
In general we are content with the thrust of the draft Bill, but would wish to emphasise the
following aspects:
 We are particularly pleased to note the emphasis given to pre-application consultation and
the move towards uniformity of planning application procedures across the relevant
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authorities. These, we believe, will reduce the sometimes adversarial nature of planning
and development by involving all interested parties at an early stage where compromises
might be more easily achieved. We also think that application uniformity will introduce a
"level playing field" throughout Scotland.
 We note the absence of reference to the listing of historic buildings in the draft Bill, and
would be interested to learn whether this is an oversight or whether some other means of
reviewing the relevant regulations is envisaged.
 Above all else, we would strongly urge the incorporation of any and every measure which
would encourage "joined up government" across the relevant authorities. Too often in the
past house owners have been required to carry out contradictory actions, sometimes
ordered by different departments within the same authority. Clearly anything which would
reduce such incidences would be most welcome.
We trust these comments will be helpful.
Earl of Southesk
Chairman, Business Committee
Historic Houses Association for Scotland
2ndMarch 2006
WRITTEN EVIDENCE FROM PAULINE HODGE
Community rights in planning
Dear Susan Deacon MSP
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely


726

ANNEX E: OTHER WRITTEN EVIDENCE
Pauline Hodge
13 February 2006
WRITTEN EVIDENCE FROM C B HOWARD
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
rd
With such controversial plans as the Western Periferal Route and the 3 Don Crossing afoot,
this issue is all the more important.

Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
C B Howard
7 Feb 2006
WRITTEN EVIDENCE FROM ANDY HUNTER
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
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1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. Without these, many people will effectively be
disenfranchised. It is vital that Scotland's communities and environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Andy Hunter
7 February 2006
WRITTEN EVIDENCE FROM HUTTON AND PAXTON COMMUNITY COUNCIL
The Hutton and Paxton Community Council wishes to make the following submission of
issues they hope will be introduced to the discussions on the Planning (Scotland Bill) which
th
was published on the 19 of December 2005.
Having had representation at the event held in the Parliament Building in Edinburgh on 29th
October 2005 the Community Council is aware of the sentiments advanced by all of the
participants.
By far the overriding concern was that the Bill in its final form should contain the ‘third party
right of appeal’. This was demonstrated when all of the delegates, who filled the debating
chamber,
and all of the visiting observers in the gallery, signified their assent to this
proposal. This fact can be verified from the CCTV footage taken at this event. It was an
impressive demonstration of the huge potential of the kind of Democracy which the Scottish
Parliament prides itself on delivering.
Following the publication of the bill - Malcolm Chisholm was interviewed on BBC Newsnight
Scotland and described the retention of the ‘third party right of appeal’ as a means to “gum up
the works” as any objections to projects would have been dealt with at an early stage in the
process. However, if this is the case, then in such circumstances the need to invoke such
rights would be a rarely used safeguard. The argument that one lone objector could delay a
whole process could easily be addressed by a number of means e.g. by delimiting the ability
to make such an appeal to those who have already made representations to the proposal and
have a genuine reason remaining to be dealt with. Or if it is disclosed that there have been
participants in the decision process who stand to have a financial benefit from the outcome.
This would be in the form of pecuniary advantage from being a developer or from someone
who would stand to make a personal profit from services to a developer e.g. by the sale of
land for development. This would need to be extended to all people involved in the
application process for new development projects, all participants in the local Area Council
structures and the MSPs in Parliament or in a participating committee. Clearly this accords
with the necessary transparency to be expected for such procedures.
It is essential that the third party right of appeal should be retained in the case of Community
Council participation in the planning process in order that it will remain the conduit for
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viewpoints of the community it serves. Without this role there would no clear rationale for its
purpose.
Dr James Joseph
Planning Representative
HPCC
March 2006
WRITTEN EVIDENCE FROM ROSAMUND INGLE
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. I think it is very unfair that big companies and
developers have the right to appeal against planning decisions, but not the communities that
the decisions will affect.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Mrs Rosamund Ingle
18 February 2006
WRITTEN EVIDENCE FROM IVAN IRVINE
Lack of Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
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1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system.
I believe that the request for a LTPRA has been clearly stated by a very large number of
people. It would be a failure of our representative system if it were not provided.
Working people do not have time to study all the details of all legislation but when they are
affected or take an interest at an early stage it is good for democracy that they have a chance
to comment further.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Ivan Irvine
9 February 2006
WRITTEN EVIDENCE FROM ISIS WATERSIDE REGENERATION
Background to ISIS Waterside Regeneration
ISIS Waterside Regeneration was recently established as British Waterways’ waterside
regeneration delivery vehicle. It generates profits for investment to enhance canals and
waterways, improving the environment along the banks and towpaths and assisting in the
delivery of regeneration in urban areas surrounding the waterways, with a strong commitment
to community issues and sustainability. The ISIS goal is to deliver well designed mixed-use
developments which contribute to the improvement of the local waterways, local communities
and local economies.
ISIS Waterside regeneration was established in response to the challenge laid down by the
Government’s Urban Renaissance agenda. As a result ISIS is now active in some of the
most deprived inner city canal-side areas in the UK and has formed several strategic alliances
with local planning authorities and regeneration agencies.
In 2004, ISIS Waterside Regeneration established the Glasgow Canal Regeneration Project
with Glasgow City Council which covers an area approximately 1000 acres in size centred
around Glasgow’s inner-city canal areas. This partnership aims to regenerate the canal
corridor over the next 15 years through a variety of developments and community related
projects focused around mixed-use, well designed waterside regeneration.
The Glasgow Canal Regeneration Project has established a unique relationship between the
private and public sector to ensure that wherever public land is used to develop sites for
regeneration of the canal corridor, a percentage of profit is invested into a ‘Regeneration
Fund’ from both partners wherever a sufficient level of profit is made. The Partnership’s
activities are governed by a Steering Committee chaired by an elected member from the
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canal area. The Regeneration Fund has been established to pay for additional infrastructure
projects which the public and private sector cannot currently afford or community related
projects for which there is currently no funding but which provide long term benefit to the
canal corridor and its residents.
ISIS Comments on the Draft Planning Bill:
PART 1: NATIONAL PLANNING FRAMEWORK
It is important that significant projects such as the Glasgow Canal Regeneration Project are
viewed within the context of the National Planning Framework due to the contribution this
project could have at a metropolitan and national level. It should be noted that the £7m Port
Dundas Reconnection Project is the first phase of the Glasgow Canal Regeneration Project
covering 1000 acres of regeneration involving ISIS Waterside Regeneration (BW’s waterside
regeneration vehicle) and Glasgow City Council. The regeneration project is therefore
involved in a major scheme of metropolitan status (identified within the top 5 of the City’s
projects) and it is still only at the very outset having just achieved planning consent for our
first mixed-use development. The role this project has to play in terms of reinforcing the need
to view canal regeneration within the context of a national planning framework cannot be
under-estimated.
Part 2: Development plans
Up-to-date development plans will enable regeneration companies such as ISIS Waterside
Regeneration to undertake strategic investment decisions within regeneration areas with a
relative degree of comfort. In Glasgow, ISIS has experienced significant problems in terms
of taking sites forward for planning applications where the development plan is out of step
with current local planning authority thinking. In this regard ISIS welcome the requirement of
strategic development plan authorities to submit at the very least a development plan within 4
years of the approval of the date of the current approved plan (section 4.1.ii and section 10.8);
and the requirement of local development plan authorities to submit at the very least a
development plan at intervals of no more than five years (section 16.1).
ISIS will have a key role to play in terms of consultation with relevant agencies in drafting up
development plans particularly where they take into account major regeneration areas such
as the Glasgow Canal Regeneration Project in north Glasgow. In this regard ISIS should be
identfied as a Key Agency in the drafting of relevant development plans as it has a key role to
play in the long term physical development and regeneration of a significant City area.
In relation to para 17.4.9, i.e. what constitutes a ‘key agency,’ it should be noted that in north
Glasgow ISIS is a landowner, a significant stakeholder and more importantly partner in the
Glasgow Canal Regeneration Project alongside Glasgow City Council. It is possible that ISIS
Waterside Regeneration could form similar partnerships and regeneration projects across
Scotland and should be recognised as a Key Agency accordingly.
Key agencies should also be offered the opportunity to input to the Local development Plan
process prior to the ‘Main issues’ report being produced by the local planning authority with
the onus being on the planning authority to engage with key agencies at the ealriest possible
stage.
In relation to para 22 – Supplementary Guidance (22.1-8) the proposed Bill does not include
any reference to ensure delivery of supplementary guidance within a specific timetable or
action plan / programme. The Bill makes it clear that such a programme is expected to be
produced both in relation to Strategic Development Plans and Local Development Plans.
There should be a similar requirement associated with Supplementary Planning Guidance
and that this programme should be updated regularly to highlight to key agencies which areas
of work are abolut to be prepared and by when. The Bill should also include sufficient
wording to ensure that the drafting of SPG includes relevant Key Agencies and Statutory
consultees who will be affected by the SPG.
In relation to Para 23D – ‘Meaning of Key Agency’, ISIS Waterside Regeneration would
contend that the identification of Key Agencies for Local Development Plans and
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Supplementary Planning Guidance might be best allocated to the Local Planning Authority to
identify to be ratified by the Scottish Executive due to the more local nature of these plans.
PART 3: DEVELOPMENT MANAGEMENT
In general terms, ISIS supports the desire to speed up the development control decision
making process and provide a more supportive and responsive planning system. ISIS
supports the intention to create a system which provides a degree of agreement for
processing applications that are time limited.
In relation to para 20.59. (2) ISIS would contend that planning approval in principle of 3 years
is insufficient time with particular reference to consents granted in regeneration areas. Within
such areas e.g. north Glasgow, there is a need for a long term approach to regeneration. A
more flexible approach to planning approval in principle should be afforded to areas of
regeneration to ensure potential investors are kept ‘warm’. The Glasgow Canal Regeneration
Project currently envisages a 15 year horizon to regenerate the canal corridor within Glasgow
and within this context 3 year time limitations on approval in principle consents may not be
enough time for long term strategic regeneration decisions to be taken.
In relation to para 43A – Local Developments: Schemes of Delegation, ISIS Waterside
Regeneration supports the endeavour to ensure planning applications are dealt with
expediently on the basis that additional resources are allocated to the determining body to
ensure such delivery. It is anticipated that further guidance will be produced in relation to this
aspect and ISIS would wish to comment further on any such information.
If you require any further information or would like clarification on any aspect of the above
please do not hesitate to contact me.
Yours faithfully
Christopher Breslin
Planning & Regeneration Manager
ISIS Waterside Regeneration
6 March 2006
WRITTEN EVIDENCE FROM JOHN MUIR TRUST
This evidence is submitted on behalf of the John Muir Trust. We are a Scottish based charity
whose aim is to conserve and protect wild places with their indigenous animals, plants and
soils for the benefit of present and future generations. A major emphasis throughout all of our
work is the recognition of the important role that local communities have in the management
and care of their “wild landscapes”. The John Muir Trust owns eight key areas of wild land
and works in partnership with local communities on several other areas of wild land. That
work with local communities has shown us how important it is that communities are not only
consulted about major developments in their area but that that consultation can influence the
final decision.
Whilst our overriding concern is the protection of wild places, we understand the need for
many landscapes to evolve and change as technology and communities evolve and change.
It is of critical importance that local communities have a real say in those changes – how they
are managed, how to minimise any adverse impacts on the communities and whether
adverse changes are actually necessary, taking into account both the national interest and
the local one.
National Planning Framework
The National Planning Framework (NPF) and the introduction of a new hierarchy in planning
is a welcome and necessary step towards having national strategic planning. This is
essential for many of the most pressing planning controversies currently existing in Scotland.
In many cases, the local planning committee cannot address the issues which are uppermost
in objectors’ minds. For instance, there may be many applications for windfarms throughout
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the country being considered at the same time. If only ten percent of those applications need
to go ahead to fulfil the Scottish Executive’s target renewables quota, then there is no way for
the most appropriate applications throughout the country to be selected. The local planning
committee have to consider the application they have in isolation and so it is “first come, first
served”. This has led to a goldrush of applications – many of totally unsuitable scale or in
totally unsuitable locations. So it makes sense to have a strategic overview. At this point,
important issues, such as amenity or destruction of natural habitat, can be considered.
Otherwise the “lowest cost” solution is clearly the one which is going to be picked by the
commercial companies putting forward the development.
However, it is critical that the National Planning Framework does not become a vehicle for
fast-tracking controversial decisions, using the “national interest” argument to rule out any
rigorous examination of the plan by all interested parties. The John Muir Trust, therefore,
supports Scottish Environment LINK in its call that the NPF should be subject to a Public
Enquiry or an ‘Examination in Public’ chaired by an independent professional who can hear
and consider evidence and make recommendations. This has been done for other spatial
strategies in the UK, for example the Spatial Development Strategy for London and the
Regional Development Strategy for Northern Ireland, and need be neither costly nor lengthy.
The John Muir Trust does not think that a 40 day period for examination by Parliament can
deliver the necessary scrutiny of the NPF when it is passed. Time constraints and lack of
expert knowledge alone would mean this could not possibly be complete. Moreover, it is
essential that members of the public can have an input into development of the NPF. The
John Muir Trust asks that a statutory duty is placed on Ministers to consult the public on the
content of the NPF.
At a seminar run by the Planning Department, the example was used of the Aberdeen City
Western Bypass. It was said that if this had been included in the NPF then local objections
would then have to be limited to which of several routes was preferable - not whether the road
should go ahead at all. It was not clear what would happen if none of the routes had an
acceptable Environmental Impact Assessment - it would appear that the proposal would have
to be allowed to go ahead, anyway. A Strategic Environmental Assessment is proposed for
the NPF. However, it does not seem possible that this can address, in advance, the issues
which will come up under Environmental Impact Assessment of individual proposals.
Therefore, the suggestion that the planning applications which come under the NPF would
only be able to be challenged in court is unacceptable. There must be a way in which those
directly affected by the development, or with a legitimate interest in the outcome, can
challenge the application if there is legitimate cause. There is a question about whether the
Bill proposals would adequately take into account the Aarhus Convention but social justice
alone would require that this aspect is re-thought.
Sustainable Development Purpose
The John Muir Trust welcomes the Bill’s requirement that development plans are drawn up
“with the objective of contributing to sustainable development”.
This should also be a
requirement of the NPF. Firm guidance on this purpose can allow the Bill to be a major tool in
addressing the Executive’s commitments in the Sustainable Development Strategy.
National Scenic Areas
The John Muir Trust welcomes the belated recognition that the very necessary changes in
National Scenic Areas legislation can be brought into the Planning Bill.
Unfortunately,
because this is going to be done at Stage 2, the only indication the Trust has on what that
might look like is the Consultation on National Scenic Areas which has just been started. A
major concern arising from the Consultation paper is the lack of a requirement on local
authorities and SNH to produce and implement management strategies for NSAs. Past
experience does not suggest that a voluntary approach will produce the robust management
needed to protect Scotland’s most scenic places. As many of these incorporate areas of wild
land, this is an area where the John Muir Trust would hope to be consulted as fully as
possible on any proposals.
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Review of permitted development rights
The Scottish Executive has commissioned an ongoing review of the operation of General
Permitted Development Orders. With the increasing use of all-terrain vehicles these are
becoming increasingly prevalent and encroaching on wild land. It seems anomalous that
planning permission is required for minor changes to urban environments, e.g.
conservatories, but that a hill track which scars previously untouched wild land and which is
visible for many miles can be put in without planning input. The John Muir Trust would ask
that the Scottish Executive review “permitted development rights”, particularly in relation to
vehicle hill tracks.
Third Party Right of Appeal
The John Muir Trust supports the position of Scottish Environment LINK in calling for a limited
Third Party Right of Appeal. This has not been found in other countries to harm economic
growth and would give the community equal rights with developers, who do have a right of
appeal. Scottish Environment LINK has submitted detailed evidence on this so we will not
rehearse the arguments.
Conclusion
The Planning Bill is a major, welcome attempt to deal with the contradictions and difficulties
within the current planning system. It does appear, however, to have been considered more
from the aspect of the built environment than from the aspect of adequately valuing and
protecting our natural heritage. The John Muir Trust would urge the Scottish Executive to
specifically address the need to value and protect wild land. The economic value of wild land
must be appreciated and evaluated. A way to include that in any calculation of “economic
benefit” must be found. However, the final system must recognise that there are some
intangible benefits which, once lost, can never be recovered.
Here, the precautionary
principle must be applied. A proposal for development may appear to make great economic
sense one day only for circumstances to change or for it to be found at a later date that the
original economic assessment was unrealistically optimistic. It is critical that irreplaceable
wild land is not lost in the meantime.
Helen McDade
Policy Officer
John Muir Trust
6 March 2006
WRITTEN EVIDENCE FROM CAROLINE JOHNSTON
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
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3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Caroline Johnston
20 February 2006
WRITTEN EVIDENCE FROM MELANIE JOHNSON
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
The planning bill is an excellent opportunity to put in place measures which will ensure that
Scotland's communities will not be cut out of Scotland's planning system, and I feel very
strongly about its importance.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Melanie Johnson
17 February 2006
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WRITTEN EVIDENCE FROM KEIR HOMES
I am writing to you on behalf of Kier Homes, the private housing subsidiary of The Kier Group,
one of the UK's leading construction companies. Operating throughout Scotland, Kier Homes
are responsible for the construction of 300 residential units annually. We are a key
stakeholder in the new Scottish planning bill, which will have a direct impact on our day to day
business.
Kier Homes welcome the new Scottish planning bill, particularly if it triggers a cultural shift
towards efficiency at local authority level. The intention to use the planning system as a
facilitator for economic growth is supported; however we are concerned that as the Executive
strives to streamline planning structure, elements of the current system that are fundamental
tools of the development industry may be undermined.
Development Plans
The preparation and construction of two tier development plans are a substantial occupation
of local authority planning departments at present, yet in the majority of instances local plans
that are produced are not timely. We welcome the planning bills commitment to review plans
every 5 years however we support Homes for Scotland’s stance that the review, completion
and publication process should be within a two year time frame. Failure to achieve these
targets should be met with appropriate sanctions to ensure the intended cultural shift is
achieved.
Hierarchy of Development
We actively encourage the Executive to clarify the intended Hierarchy of Development;
specifically what constitutes “Major” development. Lenience should be shown to projects
which are compliant with local development plans. Developments categorised as “Major”
would trigger a 12 week consultation period, however if this land is zoned under a relevant
local plans it would have already have been subjected to the local plan consultation period.
This double consultation would detract from efficiency.
Planning Consent period
We believe that the proposed reduction in the useful life of the planning consent from 5 to 3
years is unrealistic. The resolution of detailed matters and the generation of satisfactory
infrastructure is a timely process often out with the control of the developer. We support the
retention of the 5 year planning consent and support Homes for Scotland stance on this
matter.
Outline Consent
The ability to obtain outline consent for residential use is a key tool for developers in particular
when master planning substantial development sites with multi developer involvement. It
would be unreasonable for the Executive to expect such sites to be carried out with a single
application. The ability to establish from the outset developer contributions via planning gain
is fundamental decision making tool, without it determination of scheme feasibility is much
greater.
Planning Gain
We tentatively await the Chancellor of the Exchequers intentions regarding the introduction of
a planning supplement, which would further burden the house building industry. We welcome
and support the retention of Section 75 of the Town and Country Planning Scotland act of
1997 (renamed) and additional legislation that will allow developers to bring forward unilateral
obligations and the right to appeal. Kier Homes is supportive of Homes for Scotland’s stance
that there should be ministerial intervention in circumstances where planning authorities’
demands become excessive.
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We actively support the new planning white paper’s underlying theme of promoting public
involvement in the planning process. We feel that broader involvement of the local community
during the consultation period of the development planning process and prior to the
commencement of major development is the correct approach. We would rather see greater
public involvement at an earlier stage in development process than a front loaded planning
system impeded by appeal.
Andrew Aitchison
Kier Homes
March 2006
WRITTEN EVIDENCE FROM ELSPETH KELMAN
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Elspeth Kelman
14 February 2006
WRITTEN EVIDENCE FROM R.D.V. KITE
Dear Sir/Madam,
I have been advised by Mr. M. Rumbles M.S.P. for West Aberdeenshire and Kincardine that
in the event I have ideas which can be an input into the new Planning Bill which is now before
Parliament, I should send a written submission to you. This submission I now provide, asking
for my thoughts and ideas to be given consideration in providing changes in the law which
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currently are less representative of the needs of the less well off in our society and equally not
providing the scope of democracy we all desire.
Yours faithfully,
R.D.V. Kite
PLANNING BILL BEFORE PARLIAMENT
INTRODUCTION
The primary purpose of planning approval and the permission which follows on, as
understood, is to enable proposal(s) to be put forward and obtain agreement to the content of
the proposal(s) and from this to develop, construct and build that which is envisaged from the
details of the proposal(s) and to ensure conformity and wellbeing to all who have, or, might
have an interest in the outcome of the proposal(s). Within this, considerations will be given to
the ecology and environment and advice on any impact thereby to enhance the process of
planning and its approval.
This basic understanding must be that all society must accept the way the proposal(s) is
presented and in its submission that there must be satisfactory agreement between all parties
who have an interest in the proposal(s). Any disagreement should be subject to an objection
presented by one or more parties, as an individual, organisation, company, companies, or,
professional representative acting on behalf of objectors be they one, or, more persons.
Assuming that all are conversant with the proposal(s) submitted for permission to execute the
actions desired by the proposal(s), the planning application must state the ownership of the
property, properties, land, building(s), installation(s), whether or not, leasehold, freehold, or
state owned, for which planning is sought and where it is intended that actions within the
planning proposal(s) will take place, termed and named from now on in what is presented as
"Site".
SUBMISSION
The Site shall be identified on all planning applications and the plans associated with the
proposal(s) shall incorporate the identification of the registered owner of the Site as
determined from the Land Registry in Edinburgh; alternatively, by any successor and exact
equivalent Parliamentary Agency promulgated by Parliament to record and register land
ownership.
The ownership of the Site shall always have been recorded by the Land Registry in Edinburgh
before planning permission is approved, or, given, to ensure that planning and subsequent
actions are only permitted on those Sites for which an ownership is wholly known. The Land
Registry in Edinburgh shall be required to have on record the boundaries as defined for the
Site and update these when ownership is registered and following notified change of
ownership by both the first and second owner's as a legal transfer of ownership process.
It shall be the responsibility of those who seek planning approval and permission to provide a
Certificate of Ownership which must be obtained from the Land Registry in Edinburgh on
payment of a suitable fixed fee adjusted in line with costs determined and Treasury published
indexation. Furthermore, the Certificate must carry a Notary stamp and signature of
authenticity that the Site is as known in all respects.
If a Certificate of Ownership is not presented as part of the planning application and if the Site
is not owned by those seeking planning approval, the ownership must be identified and
provided to the Planning Authority and reason given in detail why the application is made.
Planning Approval must not be authorised for any Site which is not owned and until a Legal
inquiry has been held into the reasons why the Site is not owned and this followed by a report
provided to the Land Registry in Edinburgh for their approval of the circumstances.


738

ANNEX E: OTHER WRITTEN EVIDENCE
The Site ownership may remain with a third party but that third party must agree and approve
the Planning Application prior to Approval being sought. Ownership may be transferred to
those seeking Planning Approval but must be achieved by Registration with the Land Registry
in Edinburgh and a receipt obtained on presentation of this application. This receipt shall have
authenticity confirmed by a Notary and presented prior to Planning Approval being granted
and considered a "de facto" change which cannot be reverse except by a legally binding
dissolution of the transfer agreement and by all parties signatory to the Planning Application
proposal(s).
A disagreement dispute by either one or more of the parties shall stop Planning Approval
being processed until the dispute is resolved and the Planning Authority formally and legally
advised, who will determine if the due process of Planning Approval can be continued. The
Planning Authority decision will be binding on all parties who are a part of the Proposal(s).
A document shall be prepared if there is an intended change of ownership and shall be
signed in the presence of a Notary giving details of whether, or not, changeover of ownership
is to be augmented before, or after, the Planning Approval has been sought, or, given. The
Notary will make known to the Planning Authority the intent and present this on the said
Document. Once Planning Approval has been given and permission to proceed has been
advised, plus, work has commenced, then change of ownership must take place as intended
and as agreed by the intention. There will not be reversal of the transfer of ownership at this
juncture, or, that time.
If Planning Approval is to follow an application of the proposal(s) it shall be the responsibility
of the Planning Authority to ensure all parts of the Planning Application defining ownership of
Site are legally in place and known. The Planning Authority must obtain and view the
Registrations made with the Land Registry in Edinburgh. These Registrations are to be
provided within the proposal(s) and shall give cause to reject any Planning Application which
does not establish legal ownership. The costs will be met on payment by the Planning
Approval Applicant(s) where ownership, whether, or not, it is substantiated.
If in the event of Certificates and Documents identified initially, or, after the Approvals and
Actions taking place, show falsification in any form as a deliberate act of misrepresentation,
theft of part, or, in whole, of the Site and involve false ownership, plus, any intent, or,
occupation of anything, including land, adjacent to the Site, it shall be the responsibility of the
Planning Authority to make notice of this to Law Officers and they, the Law Officers, must
investigate and proceed with Criminal proceedings against those engaged in these activities
and actions which are to be considered as unlawful.
A Site must be wholly owned and registered before any actions involving work of any form
can take place and the taking over, acquisition, or, the use of land, drainage, blocking of
drains, ditches, bums, or, parts thereof and property, or otherwise, of that which is under the
ownership of others and, without signatory permission of the indicated third parties who are
the owners, shall be identified as performing a criminal act by being interpreted as theft, fraud,
intent to deceive, and misappropriation of the element so identified, in the same way as all
laws considered criminal within the justice system e.g. acquiring and stealing the wealth and
assets of any other party, including a third party.
The boundaries shall be identified in the context of walls, fences, ditches, bums, waterways,
rivers and the like and must give information on ownership thereof in terms of joint,
communal, crown and state, so that the planning of extent and location as desired of any
proposal(s) can be wholly determined when presented. Special considerations must be given
to state influenced developments, including wind farms, electric and pipeline transmission
systems, solar power, nuclear and renewable energy structures, marinas and airports, plus,
waste disposal, but consideration must not be wholly restricted to these developments alone,
as there can be the of rights of humanity, ecological and environmental influences involved.
Where boundaries are in dispute, these shall be determined by the Land Register in
Edinburgh and the costs will be assigned to the applicant submitting documentation for
planning approval and in the process of boundary identification the Land Registry of
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Edinburgh will assign work as it sees fit to any approved surveying authority as registered
with the said Registry. The most modem surveying means will be used and not restricted
wholly to land based surveying methods but shall use as prudent, satellite navigation and
global positioning systems of high accuracy.
The decision on fixture of a boundary will be the responsibility of the Land Registry in
Edinburgh and their decision will be taken as final. In the event of a dispute, an ombudsman
as provided by Parliament will investigate and adjudicate the cause of dispute and will decide
independently and without prejudice, for which there will be no formal representations
permitted to the ombudsman and he will act solely in the detail and the matter to be decided.
CONCLUSION
The purpose of this submission is to establish and provide a fair, equitable and lawful system
of Planning Approval which prevents applications for planning permission being made and
granted without all relevant land owners involved being advised and to stop illegal
sequestration, occupation and theft of property and land, for which any person or persons
offended and at loss thereof, are unable by circumstance, finance and ability, be prevented
from establishing their legal human rights from damaging civil costs which are unaffordable.
R.D.V. Kite
21 February, 2006
WRITTEN EVIDENCE FROM PAUL KNIGHTS
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Paul Knights
8 February 2006
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WRITTEN EVIDENCE FROM MARION KOLATA
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
I find it most important, especially since so many developments are being proposed these
days, which can have a huge impact on individuals and local communities.
Here in Aberdeen there are the proposed WPR bypass and a number of other proposals for
Aberdeen City (pedestrianisation of Union Street etc.), for which independent scrutiny and the
right to appeal are all important.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Marion Kolata
7 Feb 2006
WRITTEN EVIDENCE FROM ALISTAIR J LAUDER
I refer to the above and, following upon my submission on The White Paper, feel that I wish to
take advantage of your Committee's request for responses on the Bill. I do wish to again point
out my strong criticism of the introduction of the Good Neighbour Agreements as envisaged in
the Bill.
My understanding of the Scottish Ministers' intention in this Bill is to help create investment
and economic growth in Scotland. I feel that the introduction of Good Neighbour Agreements
not only adds nothing to that, but would, in fact, operate against economic growth and
development in Scotland.
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The Bill narrates that these Agreements are to regulate how land is developed and the future
use of land. That is the purpose of the Planning Legislation with which the Scottish Ministers,
Local Authorities and their qualified planning employees are charged to perform. In addition,
planning fees are to be increased, ostensibly to cover the realistic costs of processing
planning applications. The existing law and enforcement structures have all the powers and
qualifications required to deal with the development, control and enforcement of planning
matters. The Scottish Minsters and Local Councillors are elected by the public to, amongst
other things, enforce/carry out the planning functions of the State. There can be no
justification, in my mind, for passing to unelected and unqualified people the contractual right
to interfere with individual planning applications and the economic development of Scotland to
such an extent as provided for in the Bill. They appear to be going to be used to police
planning matters for which the parties are not qualified and have not been elected.
For your information, I enclose a copy of an article in the Southern Reporter dated 16
February 2006 which gives an indication of how the Hawick Community Council has operated
for at least the last year. It would appear to any outsider, given that these types of articles
relating to the Hawick Community Council appear regularly and assuming that the reports are
in fact accurate, that such a Committee/structure should not be entrusted with contractual
rights to affect or interfere with the economic development of an area. Indeed the rights of
individual persons applying for Planning Permission would be unfairly affected if they found
that uncertainty or pettiness entered into what should be a straightforward technical/legal
matter.
The Bill does not make it clear who decides what conditions are to be contained in a Good
Neighbour Agreement, how these will be negotiated and, given the apparent behaviour of the
Hawick Community Council (which may typical of other Community Bodies, etc), how such
negotiation can be meaningfully conducted within the timescales which commercial
enterprises require to entice them to make investment/development commitments. The Bill
does not state who will have to pay for the costs of negotiating/drafting/concluding the Good
Neighbour Agreements nor indeed the costs, delay, expense that may arise through the
actings or otherwise of a Community Body in respect of a Neighbour Agreement, which, as
suggested in the Bill, will be a binding contract enforceable through the courts.
Planning permission is only a part of a development. There are also various contracts such as
building/development contracts which contain penalty provisions that operate when various
target dates/timescales etc are not met. These damages can be substantial. Who is to
compensate a developer if he sustains damages claims from contractors or third parties
where the delay/uncertainty etc is caused through the actings or otherwise of a Community
Body? These agreements are to have contractual status and therefore will be enforceable
through the Courts. This and the procedures that the Bill contains for
variation/discharge/appeal etc are time consuming and expensive. All factors that will
contribute to the disincentive to develop where these agreements are a possibility.
I feel that there is no justification for such a mechanism being introduced into the Scottish
planning system. There are ample provisions in the existing legislation, Planning and
Environmental as well as other legislation, to enforce/cover those matters as the Bill
envisages will be covered by a Good Neighbour Agreement. It is also important to remember
that the planning officials, who are after all, qualified in this field, are indeed the most
appropriate people to determine, police and give meaningful responses to planning
applications/breaches of Planning Permission, etc. The integrity of the Scottish Planning
system I feel should be maintained if it is to help to encourage investment, retain
investment/development in Scotland.
I would ask again that the Committee strongly consider removing these Good Neighbour
Agreements from the terms of the Bill.
There is much in the Bill that is welcomed and is an improvement on the Scottish Planning
System. I feel, however, that a lot of the good that will be done by the various amendments to
the Scottish planning system will be more than outweighed by the damage caused to the aim
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and aspiration of the Parliament that the Planning Bill will aid/encourage investment and
development in Scotland.
Kind regards.
Alastair J Lauder
Solicitor
6 March 2006
WRITTEN EVIDENCE FROM LEDINGHAM CHALMERS
Background
The Planning Etc (Scotland) Bill was introduced in the Scottish Parliament on 19 December
2005. The Bill has four aims:
1)
2)
3)
4)

To make the planning system fit for purpose.
To make the planning system efficient.
To make the planning system more inclusive.
To promote development in the most sustainable locations.

Our overall view of the Bill is positive. It is still by no means perfect due to some
inconsistencies and omissions, but it is a reasonable working draft. The Bill provisions are
grouped into ten parts. Although it introduces some new provisions the Bill is essentially a rewrite of substantial elements of the Town and Country Planning (Scotland) Act 1997.
Reading the Bill alongside the Act is difficult. Whilst money is always an issue, surely some
financial provision could have been made for the issuing of a composite document.
The National Planning Framework
The Bill aims to enhance the role and status of the NPF to make it a more powerful tool for
securing delivery of national policies and programmes and we support the general concept.
The Bill requires the Scottish Ministers to prepare and publish an NPF and then review it and
consider whether to revise it. The Ministers are also to consult “such persons or bodies as
they consider appropriate in preparing or revising the framework.” Clearly public consultation
will only take place if Ministers so desire. This does not sit well with the recurring theme
throughout the Bill of community engagement. Given that the NPF will have a status which is
as significant as the development plan in certain scenarios (sections 25 and 3A of the Bill) this
omission is rather unfortunate. The provisions in relation to the parliamentary stage are
vague.
Development Plans
The current thinking is that strategic development plans will cover the four main city areas í
Aberdeen, Dundee, Edinburgh and Glasgow. On the basis that Inverness is the fastest
growing city in Scotland, and is the capital of the Highlands, will Inverness be included?
One of the aims of the Bill is efficiency and speeding up the process. That being so the
Ministers need to be very careful about the location of the boundaries. At present there is a
distinct possibility that parts of the Cairngorms National Park may be included within the
Aberdeen or Dundee City regions. We sincerely hope that will not happen. The strategic
development plans, being city region plans, will by their very nature be urban focused. They
will not be of benefit for rural areas. A great deal of thought needs to be given to the careful
placing of boundaries.
Further, the form and content of strategic development plans is set out in section 7 of the Bill.
Section 7(4) is identical in content to that in section 15(5) í which relates to the form and
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content of local development plans. That being so, is there any real need to have strategic
development plans (see following section)?
Local Development Plans
It is intended that LDPs will cover the whole of Scotland and will replace local plans and
structure plans. There is a statutory requirement to update plans every five years but there is
no sanction for a failure to comply with this requirement. That being so, why will this be any
more effective than current guidance which requires development plans to be updated every
five years?
Development Management
We have chosen not to go through all of the proposals in section 3 but have decided to
highlight those which we believe will cause problems going forward.
x
x
x
x
x

Hierarchy
Scheme of Delegation
Pre-application
Appeals
Neighbourhood Agreements

Hierarchy
Our initial reaction to this proposal was one of support but on reflection there are difficulties.
Definitions are hard to find. Secondary legislation will be required quickly to define thresholds
but there needs to be a degree of flexibility built in to the definitions.
It is worrying to read that thresholds will be set and they will not be subject to negotiation, to
avoid debates about the category into which each development application falls. This means
no debate, no negotiation and no appeal!
A major development, it is being suggested, will be one which by its nature, size and
complexity will be difficult and take longer to process. Impact has nothing to do with it! Until
we have more detail, this proposal will excite neither developer or community.
Scheme of Delegation
The scheme is in effect a procedure under which determination of more minor developments
can be delegated to officials. We agree with streamlining the planning process and freeing
local planning committees from determining very minor planning applications. But there is no
right of appeal to the Scottish Ministers against a refusal although there is such a right against
failure to determine an application within a set period. An anomaly, surely! The application
will have a right of review by the planning authority, and the planning authority’s decision
cannot be appealed to the Ministers. The only right of challenge is judicial review and we all
know how difficult that can be.
Pre-Application Consultation
Pre-application consultation will apply to certain categories of development and although the
categories have not yet been defined, it is likely to relate to major developments.
There is nothing new about pre-application consultation í it happens already although with no
real consistency of approach. Local Authorities must be on board in relation to this
compulsory procedure and a standard approach adopted.
Appeals
There will be a screening process to reject appeals which either:
x depart from up to date development plan, or
x do not properly address the reasons for refusal.
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The decision on the appeal procedure will no longer lie with the applicant. That decision will
be taken in Edinburgh behind closed doors. No one wants to spend large amounts of money
on a public inquiry but sometimes that is the correct forum and we are worried that some
anonymous person will be given the task of reaching this decision again against which there
is no recourse. This clearly has human rights implications.
Neighbourhood Agreements
This is an issue which caused a great deal of spirited debate at the evidential hearings before
the Communities Committee. Community participation is a theme that runs through the Bill,
but the proposed level of participation in this section is alarming.
Good neighbourhood agreements will be restricted to agreements with a community body
such as a community council or a trust or one of the various other community organisations –
it is loosely defined. What if there is no community council and what if the community is
divided? Who has authority to act on behalf of the community?
Good neighbourhood agreements may be introduced either by making resolutions to grant
planning permission subject to them or by using suspensive conditions that prevent
developments from starting until such an agreement had been put in place. A powerful tool
indeed for the community especially as we do not know exactly what will be involved, who
would be parties to this agreement and what obligations the community would take on.
Enforcement
It will no longer be competent to appeal against an enforcement notice on the basis that
irrespective that a breach of planning control has occurred, planning consent ought to have
been granted or that a condition or limitation arising from the planning consent ought to be
discharged. The unfortunate implication of this is that retrospective planning consent will not
be granted through enforcement notice appeals procedure. Obtaining retrospective planning
consent once an enforcement notice has been served and successfully appealed will be an
interesting process, particularly if it falls within the category of a delegated application.
Other Issues
A great deal of attention has been focused on the streamlining of the system and ensuring
that minor developments are dealt with at local level. There is no mention whatsoever of the
role which mediation should play in that process. In our view there is a very important role for
mediation to play and not simply in relation to minor developments.
Under section 266 of the 1997 Act, expenses may competently be awarded in relation to
enforcement notice appeal hearings. Circular 6/1999 deals with the awards of expenses in
appeals and other planning procedures. It is silent on the issue of a financial penalty for
failing to participate in mediation. That is hardly surprising as the Circular was published in
1990. In several different legal contexts, parties are required to participate in mediation and
failure to participate is likely to leave parties being forced to pay expenses. This is a topic
which needs serious consideration by the planning community. Reporters should not be
dealing with appeals about minor issues. The Reporters should not be wasting valuable time
on minor breaches of planning control. These should be dealt with through mediation, not at
Inquiry.
National Park Authorities
We are concerned that little mention has been made of the National Park Authorities. The
two National Park Authorities (Loch Lomond and The Trossachs National Park Authority and
the Cairngorms National Park Authority) have been given radically different planning powers.
Despite the fact that the aims of both National Parks are identical, it is absolutely ridiculous
that they have been given different planning powers. Loch Lomond has power to decide all
planning and related applications and to enter into planning agreements in relation to
development within their National Park area. Cairngorms National Park Authority (“CNPA”)
only has power to decide planning or related applications following upon a call-in. Both Parks
have an obligation to prepare and submit a National Park Plan and also a Local Plan. CNPA
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is also restricted in that it does not have power to designate conservation areas and cannot
issue article 4 directions.
The Scheme of Delegation in relation to the Parks requires careful consideration because of
anomalies. This requires to be rectified either in the Bill as an amending provision or a
separate revision to the National Parks (Scotland) Act.
Ledingham Chalmers
6 March 2006
WRITTEN EVIDENCE FROM ELIZABETH LINDSEY
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Elizabeth Lindsey
11 Feb 2006
WRITTEN EVIDENCE FROM MACFARLANE HOMES
1. The General Objectives of the Bill.
Macfarlane Homes welcomes the general direction of the planning reforms proposed by the
Scottish Executive and supports many of the proposals now included in the Planning Bill.
2. The National Planning Framework.
In the Foreward to the White Paper the Scottish Ministers should commit to and refer to the
importance of economic development and the role of the planning system in contributing to it.
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3. Development Plans.
We believe a clearer certainty and clarity on the commencement and completion of new
development plans is essential. The Bill should provide for the review, completion and
publication of all new development plans within 2 years.
4. Development Management.
We agree that a large scale (over 300 residential units) development is classed as a major
development, but should not be equated with controversy due to its scale. However, all other
applications, if consistent with the local development plan, should be categorized as 'local'
and dealt with in set time limits under delegated powers.
5. Enforcement.
No comment
6. Tree Preservation Orders.
No comment
7. Correction of Errors.
No comment
8. Assessment of Planning Authority's Performance or Decision Making.
Part 7 of the Bill provides for a structured and systematic assessment of LA performance
there is no specific reference to auditing, publication of performance levels (planned versus
actual and specific measures to be adopted in the event of under-performance. However, we
do accept the new legislation enables Ministers to conduct an assessment which could
include audits.
9. Financial Provisions.
Any increase in fees should be linked to performance.
10. Business Improvement Districts.
No comment
11. Miscellaneous and General Provisions.
We consider the removal of outline planning permission as a mistake as this is a key stage in
the planning application process when issues relating to such areas as planning gain and
burdens are considered and dealt with. The nature of the consultations both at permission in
principle and detailed stage need to be clarified.
12. Other issues related to the Bill.
We believe the proposal to reduce the life of a planning consent from 5 years to 3 years is not
realistic and is unacceptable. Currently some matters particularly relating to infrastructure
issues can take up to 3 years to resolve. The 5 year duration should remain in place.
Under Section 75, Planning Obligations the Bill should give Ministers powers to issue
guidance and authority to intervene where the planning authority is seeking excessive and
unrealistic demands.
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Angus Macfarlane
Macfarlane Homes
March 2006
WRITTEN EVIDENCE FROM KENNETH MACINNES
NETWORK RAIL – PERMITTED DEVELOPMENT RIGHTS
PLANNING ETC. (SCOTLAND) BILL
I have previously been in contact with Karen Whitefield MSP regarding our treatment at the
hands of Network Rail due to their onerous Permitted Development Rights relative to the
erection of a new 96ft communication mast immediately adjacent to residential property.
This letter and attached Case Study is a Submission for consideration by the
Communities’ Committee relative to the Call for Evidence for the Planning etc.
(Scotland) Bill.
The attached Case Study outlines the experiences both myself and other
neighbours/residents in Burnside, Glasgow have had when a 96ft communications mast was
built by Network Rail on top of a railway embankment in a residential area. As you will note
from the Case Study, the mast is only circa 25-30 metres away from housing.
Unfortunately, given the Permitted Development Rights enjoyed by Network Rail, no Planning
Consent was required for what I am sure you will agree is an extremely substantial structure,
being especially significant in a residential area.
The mast at Burnside forms part of the GSM-R railway mast system which is being trialled in
Strathclyde with intention for roll-out throughout Scotland over the coming months/years.
We therefore expect that our unfortunate experience in Burnside will be repeated in many
residential locations throughout Scotland as Network Rail roll-out their system in the coming
years.
In our view, Network Rail’s Permitted Development Rights relative to the erection of these
huge masts is a loophole in the Planning Law in Scotland. The provisions clearly provide the
residents of Scotland with no protection whatsoever and our experience clearly demonstrates
that Network Rail are quite content to build these masts regardless of the detrimental impact
the masts may cause on the surrounding amenity of the areas in which they are built.
We would be grateful if yourself and the Communities’ Committee would consider curtailing
Network Rail’s Permitted Development Rights in order that for future masts, Network Rail
require to obtain Planning Permission in the normal manner where these huge 96ft masts are
to be located in close proximity to residential property. As you will no doubt be aware, any
commercial telecommunications operator requires to obtain Planning Consent for all
masts/small antennae never mind a mast of 96ft in height.
We would be delighted to attend a hearing of your Committee should that opportunity arise in
order that we can present our Case Study in person and provide any other relevant comment
which may assist yourself and your Committee in considering the matter.
Your “Call for Evidence” states that the Planning etc. (Scotland) Bill “aims to modernise the
planning system to make it more efficient and give local people better opportunities to
influence decisions that affect them”. If ever there is an instance where Planning Law
requires modernising and more local consultation this is it.
I look forward to hearing from you when you have had an opportunity to consider the
foregoing comments and the attached Case Study.
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Yours sincerely
Kenneth McInnes
2 March 2006
CASE STUDY – BURNSIDE, GLASGOW
GSM-R RAILWAY MASTS
MARCH 2006
Introduction
This case study has been prepared by local residents in Burnside who have been deeply
affected by the erection of a huge railway mast in their neighbourhood.
We seek to highlight the particular circumstances, which prevailed in Burnside, a residential
suburb on the south side of Glasgow, when a 96 feet GSM-R railway mast was erected within
25 metres of residential property.
The Case Study is intended as an example to demonstrate why we believe the Permitted
Development Rights (PDR) of Network Rail (NR) should be altered to exclude the erection of
96 feet GSM-R masts in the vicinity of residential property.
We have campaigned over the past 12/15 months on this issue including the provision of a
public petition where we had the opportunity to address the Scottish Executive Public
Petitions Committee.
Despite a genuine public injustice having been carried out in our area almost every public
body to whom we have been able to protest has in summary, ignored us. The exception has
been a number of MSPs who have taken an interest in our campaign. It has been an eye
opener to us as Scottish Citizens, how difficult it is to draw public officials` attention to and
rectify a clear public injustice. In short it seems clear to us that unless there are political points
to be won then persuading senior politicians to take action is well nigh impossible.
Leaving that aside we noticed with great interest that the Scottish Executive published a
White Paper in June 2005 titled: Modernising the Planning System.
Section 5.1.5 deals with PDR and the intention of the Scottish Executive to review these
existing planning provisions. We note the Scottish Executive will be considering the
appropriateness of the current permitted development rights and areas, which require
updating, amendment, extension or reduction.
The following Case Study is intended to provide a clear example to those public officials
reviewing the planning provisions as to how much damage to a local environment can be
done when PDR are abused by NR in the implementation of their GSM-R mast rollout
throughout Scotland.
Case Study – Our experience in Burnside
In August 2004 NR commenced to build a GSM-R mast in Burnside. The mast was one of the
first masts to be erected as part of the pilot GSM-R scheme being undertaken in Strathclyde.
The system is now to be rolled out throughout Scotland. Many people living near railway lines
will be affected in the coming months and years as huge masts get built next to their homes.
We in Burnside had no advance notice of the mast being erected whatsoever. When we
finally managed to establish what was being built we were horrified to be told that on our
doorsteps we would have a 96 feet GSM-R mast (in our case the mast is built on top of a
railway embankment and as such it extends about 125 feet into the sky).
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We were then informed that NR had PDR and as such needed no planning permission for the
erection of the mast. This was hard to take as in the space of a few weeks NR managed to
ruin the landscape of Burnside forever without first having had to obtain planning permission
and thus being subject to some controlling influence from the local planning department.
It is inconceivable that NR would have been granted planning permission at Burnside if they
had required such consent to erect the mast. The sheer size of the mast as it towers over
nearby houses, which are 25 – 30 metres away, is hard to describe. We have attached
various photos of the Burnside mast to try and provide some indication of the scar the mast
has caused on the amenity of the area. The photos are too scale although it is hard to
believe.
The mast has caused significant stress to many local residents who have found it hard to
accept that their area has been ruined and that the company who built the mast did not even
need planning permission.
Our stress continues as we consider it is inevitable that in due course NR will lease mast
space to commercial mobile phone operators who will add further antennae adding to the
already very real health concerns local residents have.
It is also appropriate to highlight the following issues relative to NR:
x

We met senior NR officials and entered into correspondence with the company on
numerous occasions. We asked the obvious question – why did the mast have to be built
in such an exposed position causing maximum damage to the environment of Burnside ?
We asked what alternative, more appropriate mast locations had been considered ? We
also researched other potential systems used in other countries which are clearly more
appropriate for sensitive residential sites – e.g. underground cabling – and asked NR to
consider the use of such systems in Burnside and in all the other sensitive locations
which will inevitably be ruined as the GSM-R system rolls out in Scotland.

x

We even researched and provided NR with full details of another much more appropriate
site in the Burnside area for the mast which is screened by trees and a long way from any
housing. Unfortunately NR refused to answer any of the foregoing questions or consider
any other information or mast locations we suggested. In short the company were
extremely unhelpful and arrogant towards us as local citizens. NR are quite simply
unaccountable at present which is frustrating given that they are publicly funded and
should have to take some account of taxpayers views.

x

It is interesting to note that NR does need planning permission for other major
infrastructure projects such as bridges and stations. The huge GSM-R rollout programme
is a clear loophole in the current planning law.

x

We found NR very hard to deal without throughout our campaign. Given their lack of
attention / response to many detailed questions we asked we found NR hard to trust.

The Future
The NR programme to roll out the GSM-R masts throughout Scotland is only just beginning.
Strathclyde is the pilot scheme. There will inevitably be many more cases like Burnside where
residential areas throughout Scotland are ruined because NR builds masts immediately
adjacent to houses. NR has the power to do this and has already demonstrated in many
cases we are aware of in Strathclyde that they are more than happy to ruin the amenity of
residential areas without any concerns whatsoever.
We therefore hope that as part of the current review of the planning system Scottish
Executive will amend the PDR of NR. We consider it is imperative that the powers NR has to
build 96 feet GSM-R masts in close proximity to residential properties be removed as soon as
possible. All that is required is for the law to be amended whereby NR has to apply for
planning consent to erect these masts i.e. the current loophole in the law should be closed.
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This in fact is the same provision, which applies to all commercial mobile phone operators
who are required to obtain planning permission for masts a fraction of the size of the NR 96
feet masts.
We hope this Case Study and comments will be considered by the Communities’ Committee
as part of their deliberations in respect of the Planning etc. (Scotland) Bill.
Inevitably NR will raise the safety argument. We all agree 100 % that safety on the railways is
critical. However NR must have some controlling influence over them to protect residents
living near railway lines. The company must in some way be accountable. There will always
be locations where masts can be positioned without significant impact on the amenity of
residential areas. By amending NR`s PDR with the result that planning permission is needed
for these huge masts, then NR would require to think more carefully about where they site the
masts. In the case of Burnside we understand one of the reasons NR chose the site in
question was due to easy access from East Kilbride Road.
All we ask is that the people of Scotland have some protection from NR`s GSM-R masts as
the system rolls out over the coming months and years.
Should the Communities’ Committee require any additional information in respect of the local
residents’ experiences at Burnside please call either of the following, both of whom would be
pleased to assist;
WRITTEN EVIDENCE FROM ALAN MACKAY
I would ask that the following be covered by the above legislation;
1. Before planning permission is given, a completion date for the project should be agreed
on which is acceptable to the neighbourhood and practicable for the developers;
2. Failure, as determined by an independent adviser, to meet such a date on the part of the
developer, should be the subject of financial penalties;
3. In the initial stages of the application for permission to build, full information should be
available to the public, covered by terms understandable by the average layman and
conveyed in such a way as the neighbourhood can appreciate the possible impact on the
neighbourhood in terms of aesthetic matters ( eg. use of buildings materials, design,
relationship to existing buildings and neighbourhood and possible loss of amenities
(heights of new buildings affecting possible loss of light, loss of view etc.);
4. People of the neighbourhood should have free access to such evidence as plans,
modification, progress reports, throughout the total period of the project;
5. The planning authority, as the representatives of the neighbourhood should have full
access of strict supervision and control of the work in progress, especially where that
work impinges on the public area.
Yours sincerely
Alan Mackay
February 2006
WRITTEN EVIDENCE FROM DR NIKKI MACLEOD
I responded to you about this during the consultation that led up to the introduction Planning
etc.(Scotland) Bill to the Scottish Parliament on 19 December 2005. My view then, as it is
now, is that Third Party Right of Appeal is an essential part of any set of regulations that
govern the planning process. We have see developers riding roughshod over communities
time and time again over many issues, usually lining the pockets of developers and leaving
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communities in stunned disbelief and the environment decimated. The Scottish Executive
and local councils are very good at talking the talk of standing up for communities and the
environment but when it actually comes to actions their record is usually lamentable. The
decision to site another Landfill Site at Greengairs is a fine example. The appalling lack of
joined up government thinking in deciding on appropriate sites and scale of windfarm
developments is another. The Leith-Granton waterfront development in Edinburgh will be a
planning disaster of gigantic proportions if the current developments underway at Granton
and Newhaven Harbours are anything to go by, turning one of Europe's most beautiful cities
into a mass of inappropriate, badly scaled and ugly high rise buildings that block the view of
the sea for the rest of the town and which seem to be falling apart before they are even
finished.
Dr Nikki MacLeod
Centre for Integrative Physiology
22 December 2005
WRITTEN EVIDENCE FROM KIRSTY MACLEOD
To Whom It May Concern:
I am responding to the Committee’s Call for Evidence. I agree to my views being publicised
and am willing to respond to requests for further information.
I am writing in response to calls already made for the introduction of a Third Party Right of
Appeal (TPRA) by Scottish Environment LINK (LINK) and the Association for Scottish
Community Councils (ASCC).
In this part of Scotland, environmental bodies have a
tremendous amount of influence over development and the socio-economic health of the
area. I wish to point out that my experience of how they operate is at odds with the
community-friendly aspect they have shown the Communities Committee.
My starting point is a statement made on behalf of LINK and the ASCC to the Petitions
Committee meeting of 18th January, 2006. The statement was made while presenting their
joint Petition, PE916, calling for a limited Third Party Right of Appeal and for strategic
planning decisions taken by Government to be subject to public inquiry. Anne McCall of LINK
stated:
“Between 1999 and 2004, the Public Petitions Committee received 67 different petitions on
planning matters, which were signed by almost 24,000 people. Our petition has attracted
more than 5,000 signatures. That is representative of a significant level of concern about the
current planning system”.
I would like to endorse the Petition Committee Convener’s subsequent statement (at Col 2232
of the Official Report), where he notes:
“It has become clear to us that they (i.e. these previous petitions) fall into different categories”.
My reason for endorsing this second statement is as follows : in December 2005, the Principal
Petitioner of Petition PE227, Alistair MacDonald, was sent a letter and enclosures by Jane
Herbstritt of LINK, inviting him – as a someone who had “previously either petitioned the
Scottish Parliament on Planning or responded to the Scottish Executive consultation on
Rights of Appeal in Planning” – to sign the aforementioned joint Petition and support its call
for a TPRA and the right to challenge the future National Planning Framework. I was Alistair’s
Co-Petitioner.
While Anne McCall of LINK may have wished to convey the impression that the above
mentioned 67 petitions and 24,000 signatures (in which the Glencoe Petition PE227 may or
may not have been counted) were in tune with PE916’s current aims, this is most
emphatically not true of Petition PE227. The Glencoe Petition did not support in any way
calls for further restrictions in the name of the “community” or environmental interests on the
planning system.
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Petition PE227, submitted in 2000, called for “a thorough investigation into the actions of the
public agencies and the National Trust for Scotland as architects of the current proposals and
policies in Glencoe; into the lack of meaningful public consultation; and into the future role of
the National Trust for Scotland as a major landowner in the Highlands and Islands”. I note
here that the NTS is the biggest member (in terms of supporters) of LINK. It is an
organisation that works with various agencies to advance and fund its aims but only
retrospectively consults local people.
I am not in favour of more restrictions, delays and costs – such as TPRA - being placed on
planning regulations and have some additional points as follows :
1. THE NUMBERS GAME
When the Communities Committee tries to establish just what level of support there may be
for the issues arising in the Planning Bill, it will be given statistics on consultations (such as
on TPRA) and percentages in favour of or opposed to proposals.
The case for
“overwhelming” support for an introduced TPRA has apparently already been statistically
established, according to LINK.
My view, however, is that to the average person in the street or the field, such statistics have
become meaningless. The Cod Crusaders submitted a petition to parliament signed by .25m
people.
The Hebridean Marine National Park Partnership submitted a proposal to the
Scottish Executive in 2003 with pledges of support from 67 individuals or interested parties.
Which proposal has been taken up and advanced by the Executive?
In such a – to the observor - confused situation, it seems to me that the Scottish Parliament
must at least establish beyond doubt that organisations like LINK are indeed speaking on
behalf of – in this case – 500,000 members in Scotland. As the statistics from the April 2004
consultation, Rights of Appeal in Planning, and the LINK/ASCC petition show, the
membership support for LINK’s petition and previous campaigns are only a fraction of
500,000, even when the campaigns and petitions are set up with the absolute minimum of
effort required on the part of the member, who merely has to put his or her name to a preprinted standard text.
I conclude, therefore, that whilst the aims of LINK as regards the planning bill are perfectly
valid and deserve to be heard, this organisation cannot demonstrate that it has the support of
a majority of its 500,000 members.
2. DEMOCRATIC TRANSPARENCY
I am also concerned at the role played by the Association of Scottish Community Councils in
its joint sponsoring of PE916.
The ASCC website contains no information on the
Association’s involvement in PE916 but its secretary, Douglas Murray, confirmed to me that it
was LINK that approached the ASCC and not the other way round.
When trying to establish on what democratic basis the ASCC supported the LINK proposed
petition, I was referred to previous consultation statistics. The facts are that the ASCC is a
voluntary organisation with links to less than 50% of the community councils which are
estimated to potentially exist in Scotland. Once again, despite the encouragement of the
ASCC, only a small number of Community Councils responded positively in Scottish
Executive consultations to suggestions that a TPRA should be introduced to planning
legislation. The ASCC’s secretary stated in an e-mail to me that “one (i.e. consultation)
specifically on the subject (i.e. of TPRA) produced a 86% response from community councils
and other groups in support of TRPA” (D Murray, ASCC, 2/2/06). This is misleading, to say
the least. The analysis of the consultation referred to (see Scottish Executive website @
www.scotland.gov.uk/library5/planning/roapacr-02.asp) clearly states that of the 1620
responses received, 75% came from individuals, not “community councils and other groups”.
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In response to my question of 2nd February, “how many community councils agreed to support
the (LINK/ASCC) petition?” which had a reported 5,000 signatories, Douglas Murray replied,
“I do not have access to the % attributable to community councils”. He did not reply to the
further question, “who does?”. A request under the Freedom of Information Act to provide all
correspondence between LINK and the ASCC was refused on the grounds that the ASCC is a
voluntary organisation and not bound by the Act. Surely it is unacceptable that an
organisation which claims to represent grassroots democratic expression is not fully
accountable to the public?
I would like to point out that both the ASCC and Scottish Environment LINK receive core
funding from the Scottish Executive.
3. THE COMMUNITY
I hope the Communities Committee can bear in mind that the majority of Scottish individuals,
community councils and communities have not expressed a view on TPRA. What LINK and
the ASCC have argued in their Petition is a minority view, even in terms of their own
respective memberships, never mind what the rest of Scotland’s adults feel.
The main reason for advocating caution when assessing the popularity or otherwise of the
LINK/ASCC views is because these two organisations are proposing restrictions on
development: their views have the potential to adversely affect people’s lives.
The partnering of environmentalists with community councils in this instance is also, I would
argue, potentially misleading and certainly opportunistic on the part of LINK. It is simply not
true that “communities” are naturally affiliated with or more sympathetic towards
environmental aims and, by inference, opposed to developers. Admittedly, it would be difficult
to find a community that would welcome a waste incinerator with open arms – which was the
case study given in the aforementioned LINK mailshot of Dec ember 2005 – but, on the other
hand, many communities are in desperate need of housing and employment opportunities,
particularly in the Highlands and Islands, where individuals as well as companies find
themselves up against vociferous and organised environmental blocks to progress.
I believe the main reason you will not see consultations and local plans attracting “grassroots”
support for development and easing of the planning laws is because people are genuinely
afraid of upsetting local planning officials and the growing network of agencies involved in
planning decisions. There is also the unpleasant prospect of being targeted locally by
campaigners who will go to considerable lengths to raise objections. Blacklisting is probably
a reasonable word to describe how people feel when contemplating complaining about
planning restrictions.
4. ENVIRONMENTAL HYPOCRISY
th
In its meeting of 8 February, the Communities Committee heard evidence from LINK on
various aspects of the Planning Bill. Anne McCall stated (see Column 3040 of the Report),
“The people of Scotland will no longer be able to engage at a local level in the debate about
whether a proposal is needed”. What hypocrisy from LINK!

I hope the Communities Committee will pause and reflect on the policies which bodies like
LINK constantly propose and lobby for (generally successfully) and consider the methods by
which environmental legislation and regulations are imposed and implemented in Scotland.
How many times have individuals, entire communities, local authorities and rural
organisations complained about the imposition of conservation and environmental
restrictions? The main complaints focus on the facts that (a) these restrictions originate from
central government and/or national and international obligations in which local views are not
represented and (b) the only means of fighting these regulations are with scientific arguments.
This is a democratic-deficit of a situation which bodies like LINK are very happy to see
continuing, if it means more protection for the environment. During the course of LINK’s
aforementioned evidence to the Communities Committee, its spokesman, Bill Wright (see
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Column 3064) expressed enthusiasm for a new statutory designation in the form of National
Scenic Areas.
He expressed disappointment that the Scottish Executive’s current
consultation on NSAs contained no “obligation on local authorities to protect such areas”.. He
concluded, “We are distressed that such a duty has not been included in the consultation”.
LINK is surely aware that local communities and individuals in areas like Wester Ross are on
record as being equally “distressed” at the idea that NSAs might be transformed into yet
another full-blown environmental designation in which residents would be subject to more
restrictions imposed from central government with the advice and help of bodies like LINK?
LINK is also actively lobbying for the imposition of a marine and coastal national park in the
Hebrides, without a shred of evidence that this is a concept with broad local support.
Environmental and community aims can and do coincide from time to time but it should not be
forgotten that the primary aims of environmental charities are not the welfare of communities
or even people and any attempt to argue otherwise should be seen for the rank hypocrisy that
it is.
5. CONCLUSION
My main purpose in writing to you has been to highlight what I see as flaws in some
arguments being put forward by one very powerful lobby group affecting rural Scotland and its
development. We are in danger of seeing rural people carrying an increasing burden in order
to satisfy the goals of environmentalists and urban and suburban voters who, not prepared to
have any restrictions visited upon themselves are happy to “do their bit for the environment”,
so long as that isn’t in their own backyard.
Apart from that argument, which is the true argument for natural justice, I am, on balance, in
favour of changes to the planning system which will allow more development, housing and job
creation. These are desperately needed if remote communities and livelihoods are to survive.
In 2006, I believe as a society we have come a long way to accepting many of the good
arguments put forward to avoid the sort of environmental desecration we have seen in the
past. But we also need to foster the view that Scotland is a nation that needs to pick itself up
and get going! I’m sure we can do that, but only if we have planning legislation that will
encourage people to do so.
Kirsty MacLeod
6 March 2006
WRITTEN EVIDENCE FROM MACTAGGART & MICKEL
1.

Introduction

1.1

Mactaggart and Mickel Ltd welcome the opportunity to make these representations
to the Communities Committee.

1.2

The Minister’s statement made to the Planning Conference at the Corn Exchange in
September 2005, which dealt with the White Paper, underlined that the heart of the
problem the Executive is seeking to solve is the lack of up-to-date development
plans.

1.3

The statutory requirement to prepare development plans every five years,
when at present 75% are older than that, seems to be a near impossible task
unless there is a large hike in resources and manpower, including the
provision for private sector contributions, e.g., in providing research or IT
expertise. In addition, many commentators have argued that there requires to
be a range of incentives if targets are to be met.

1.4

Mactaggart and Mickel Ltd agree with these views. Much of the comment that
follows is concerned with the issue of speeding up development plan preparation
and related topics.
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2.

Key Principles

Hierarchy of plans
2.1
There is widespread support for the proposed new hierarchy in planning, which brings
welcome clarity to the present system. The democratic process seems to be
acknowledged and protected as far as the principles are concerned. Whatever the
development, the key principles should be:
a)
b)
c)

definition of the boundaries between the elements of the hierarchy,
that there should be up-to-date development plans, with strategic and local plan
inquiry Reporter’s recommendations binding in most cases and
there should be no ‘retro-fitting’ of proposals where local plans rubber stamp
major developments which have occurred.

It is essential that the Bill keeps faith with these important matters advanced by the Minister.
Encouragement to Participate in the Development Plan Process
2.2
The proposals for development plans, including effectively the grant of outline
planning permission for those developments, which are proposed in it, must be the
right objective. It is most disappointing to see that this obvious reform has
apparently been dropped. Without it, the effort to encourage communities to
participate will be lost simply because, as now, they will get “another bite at the
cherry.” This will undermine one of the key proposals made in the White Paper,
which was to encourage participation in the development plan process. The reason
for the change of heart given in the Policy Memorandum is that concern had been
expressed over the removal of the right to make outline planning applications
2.3

The removal of this innovation will also add to costs and delays since, as at present,
there will be extra effort required as a result of running two systems - the local plan
and development control systems for the same site. If the Executive is genuine in its
attempt at reform and particularly to allow hard-pressed local authorities to
review their local development plans timorously, there must be scope for
removing the present levels of duplication of effort. Outline applications would of
course continue as an option where there was no up-to-date development plan and
therefore that right would clearly remain if the land in question was not allocated in
the local development plan. It is difficult to see what possible objection there could be
to this arrangement, which would at last demonstrate the primacy of up-to-date
development plans.

Encouragement to Review Local Development Plans
2.4
Neither the White Paper nor the Bill explains how the mandatory five year review of
development plans will be enforced. Central Government has neither the will nor the
expertise to call-in local plans even where the local authority has received a direction
to update or commence a plan. It is therefore essential that incentives should
exist. The suggested arrangements are as follows:
a)

b)
c)
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there should be interim arrangements so that developers and other applicants are not
disadvantaged, as they are now, by the premature imposition of the equivalent of
s.25. There could be many types of such arrangements, from the radical of deemed
approvals after two months, to approval deemed to be in accordance with the
development plan if it accords to a pre-local plan inquiry plan where the present plan
is out-of-date;
Outline applications would still be allowed where the development plan was not up-todate
The threat of Third Party Rights of Appeal should exist, but only as part of a sanctions
package. In other words, it would only be fair if, where a planning authority had failed
to keep its local development plan up-to-date, that Third Parties should be able to
challenge certain grants of planning permission, which did not accord with the
development plan. The corollary would then be the case that there could be no basis
for Third Party appeals where a local development plan was up-to-date.
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d)
e)

As noted, the prize for achieving up-to-date development plans should be the
avoidance of duplication where at present outline planning permission is not deemed
to exist for zoned sites.
The present right of appeal to the Courts under s.238 is not proposed to be altered.
However, it is a dead letter. It is an essential component of any sanctions regime that
authorities who adopt plans which, for example, fail to conform to the strategic plan,
should be open to realistic challenge. At present, the Courts tend to view an
appellant’s position as inferior to the wider public interest and generally refuse to
become involved in what they consider to be matters of discretion. Reporters at
appeals are regularly required to determine whether an individual proposal conforms
to the development plan; it would surely be possible to require the Courts to make
similar judgements on s.238 cases. The Bill should be amended accordingly to
enable the Courts to become a genuine part of the appeal process.

Local Development Plan Inquiry Reporters’ Recommendations
2.5
There are proposals for mandatory examinations of both strategic and local
development plans. Rather than attempting to define in what circumstances
Reporters’ recommendations following examinations would not be binding on the
Plans’ originators, it would instil much more confidence in the system if there was a
clear requirement to accept all Reporters’ recommendations. This would be the norm
unless on appeal Scottish Ministers decided otherwise when Plans are notified to
them prior to adoption. In such cases, parties’ views would be sought and taken into
account. It is inappropriate to leave such an important issue to secondary legislation
as proposed in the Bill. The present system whereby authorities regularly refuse
to adopt their Reporter’s recommendations is a negation of the democratic
process. A stop should be made immediately to this practice which is now
endemic in the system.
Planning Appeals
2.6
The White Paper suggested two reforms to the appeal process which were designed
to deal with the question of ‘equality’. The first was to catch what might be described
as the ‘no hopers’ which are proposals which are ill thought out, fail to provide
justification or are clearly in breach of an up-to-date development plan. However,
useful windfall development must surely be allowed, particularly if the strategic plan
recognises a role for such development, as many of the current ones do. The second
is to revert to appeals being just that – a review of the local authority’s decision.
2.7

2.8

It is disappointing now to read that the Bill does not propose a genuine appeal but
seeks merely to remove the present arrangement regarding new material. This is
contrary to the White Paper page 36 because the following words have been added
to the Policy Memorandum: “this will not affect the duty of the Scottish Ministers to
have regard to all material considerations nor will it affect the right of appellants to
raise such matters.”
The improvements in consultation, etc, in the Bill will receive widespread support as
they rectify long-standing deficiencies.

Consultation
2.9
Consultation has become widespread as an apparently benign process proposed to
engage the public in debate. However, it can never be a substitute for independent
scrutiny of relevant proposals.
2.10

One example, under the heading of Sustainable Development, was considered in the
White Paper. It noted that the current EIA regulations are to be expanded to take
account of further EU requirements on public consultation. While that is no doubt
welcome, it is insufficient, as is the current fashion, to merely consult without
the follow-up of a statutory right to object and to have objections heard by an
independent tribunal whose findings are binding. To do otherwise would be to
contradict the Convention on Human Rights.
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3.

Overall conclusion

3.1

While the aims of planning reform are laudable, the means whereby the reforms can
be made to happen have not been fully explored or faced up to. In the interim, before
the new proposals are up and working, there require to be suitable arrangements to
protect the interests of parties and in particular that s.25 should not, as now and as
proposed in the Bill, apply universally when it is patently obvious that it is inapplicable
due to the age of the relevant development plan. The Committee should be aware
of planning practice here and, as noted above, have regard to the difficulties
caused by the Catch 22 position reached as a result of the position adopted by
Reporters and the Scottish Ministers on appeal and by the Courts.

3.2

There is something of a dichotomy in the White Paper and now in the Bill. On the one
hand, the wrong that the proposed Bill would put right is the lack of engagement by
communities in the planning process. The improved position on local plans should
mean that pressure for Third Party appeals is likely to diminish. It would therefore be
counter-productive not to imagine that up-to-date development plans should also act
as grant of outline planning consent.

3.3

Paragraph 9.2 of the White Paper picks up on the theme of interim measures. Under
the heading of development plans, the proposal is to achieve ‘early action to press
planning authorities to update their development plans, with possible sanctions if they
do not.’ However, this has been the position since certainly the 1969 Act which
introduced the requirement for local plans in Scotland. ‘Possible sanctions’ has
meant call-in of local plans (which has seldom happened in practice) or possibly a
direction that they should be altered in some way, for example to ensure compliance
with the structure plan. But there are no sanctions to speed up the process so that
s.25 of the current Act means something. Teeth are required to make these
suggestions effective and in so doing to diminish the argument, for example,
for Third Party rights of appeal.

3.4

Exception is taken to the statement on page 67 of the White Paper regarding
examinations of the four City Region strategic development plans that the reason for
not holding a public inquiry is because it will save time, that individuals will not have to
engage with the oral examination process, which many regard as intimidating and
drawn out, dominated by lawyers and planning consultants, often to the disadvantage
of local people. The issues to be addressed in the SDPs are fundamental to the
preparation of local plans. It is unacceptable to blame lawyers and planning
consultants for causing delays and for intimidating local people. What is required is
the best forum for debating what will be complex issues. Lawyers and planning
consultants are best able to contribute to this process. Advocates in particular are
trained in their job, one feature of which is to ensure that irrelevant points are
discarded and inquiry time saved.

3.5

The Bill carries through the proposals in the White Paper regarding making people
more aware of proposals by advertising the weekly lists. However, there is no
mention of the many other procedures that cause public concern, such as proposals
under the Roads (Scotland) Act or even private bills presented to Parliament. There
is a widespread view amongst many groups, both lay and professional, that the
things that affect their environment - both physical and business – need a more
holistic approach if people are to believe in a new system and that it protects
their rights and allows for proper debate about their interests. Many local
authorities are adopting a one-stop approach and so should the new Planning
Bill. The almost incomprehensible Roads Orders advertisements are an obvious
case in point. These are not notified to interested parties. Even the Local Transport
Strategies are adopted without any examination as to their appropriateness and yet
they are fundamental to the planning process. For example, the current Edinburgh
and the Lothians Structure Plan specifically incorporates the LTS and permits
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updates to become part of the development plan, which updates are thus untested
and where no challenge is possible. This is unfair.
4.

Summary

4.1

The proposed reforms have been widely welcomed. However, as is so often the
case, the devil is in the detail, which detail is lacking in relation to the key question of
how it will be made to work.

4.2

The suggestion that the proposed Bill can only be accepted as a package runs
counter to the consultation process and the statements, for example on Third Party
rights of appeal, that the debate is not yet over. If the package is inflexible, that is a
mistake since planning itself can only exist in an environment which is inherently
changing and which demands a flexible approach. In particular, the interim stages
need to be more thought through as they may last for some time.

4.3

While it could never be said that the public inquiry process was perfect, the evidence
that third parties are intimidated is at best anecdotal. The conference heard direct
evidence to the contrary. What is needed is a system which is seen to be fair and
impartial and which provides a genuine opportunity for public scrutiny in a transparent
manner. The present system may have faults, but meeting these requirements is not
one of them. Consultation is not a substitute.

4.4

Above all, the primacy given to the development plan must mean that up-todate plans are a prerequisite to the success of the new arrangements. Means
must be found – carrot and if necessary stick – to ensure that the system will
work. Calls for Third Party rights of appeal originate from the present unfair
system. The best way to ensure that all parties get fair treatment is to provide
the means to ensure for up-to-date plans. Scotland will then be in the enviable
position of having the best planning system in the UK if not Europe.

Mactaggart & Mickel
6 March 2006
WRITTEN EVIDENCE FROM ALICE MAGUIRE
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
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I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Alice Maguire
15 February 2006
WRITTEN EVIDENCE FROM MARCHMONT AND SCIENNES COMMUNITY COUNCIL
1. The General Objectives of the Bill.
One of the main planks of the legislation is that planning must make a contribution to
sustainable development of the community. The Community which I represent has a problem
with sustainability which will not be addressed by the provisions within the Bill but for which
there is a fairly simple remedy.
Although the Community recognize the importance of having a supply of plentiful rented
accommodation within their community there are real concerns that the proliferation of HIMO
accommodation is seriously adversely affecting the sustainability of our community.
The difficulty is that HMO licences are granted for flatted accommodation without
consideration of the impact this has on the wider community. HMO licensing legislation was
passed to ensure the safety and standard of accommodation offered in rented property. It
was not intended to look at the amenity of the area or other factors which affect long terms
residents or homeowners in adjacent or adjoining property. The licensing authority are
implementing the spirit of this law admirably but not considering the wider picture.
The planning law provides that an application for change of use is required where 5 or more
unrelated persons occupy a house. The HMO leaflet published 29 November 2001 on which
they currently act acknowledges that there is no prescribed threshold in planning legislation
in relation to flatted property and acknowledges that change of use is a matter of fact and
degree. The Local Plan policy for this area states that HMOs will only be acceptable where
the Council is satisfied inter alia that there will be no loss of residential amenity in the
neighbouring area and the proposal will not result in an excessive concentration of such uses
in any one locality.
Despite this the Licensing Committee refuses to act on the fact that there is no prescribed
threshold for a flatted property to call in applications for planning consent even where there is
an excessive concentration of HMOs in the area. It currently does not consider residential
amenity when deciding a licensing application on the grounds it may lose on appeal. Whether
this view is correct is a matter of debate.
The local planning authority will only consider applications where the licence is for 5 or more
persons despite the fact that the impact in a tenement building is much greater than in a
house.
Both bodies acknowledge the problem but neither body is of the view that they can act to
resolve the situation in the light of the present planning legislation. The situation continues to
deteriorate as more and more licences are granted. Some areas now have more than 50 or
60 per cent of HMO properties and despite petitions and lobbying and objections the situation
has not been resolved. There is evidence that more and more long term residents are moving
from the area with resulting damage to the community.
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A simple amendment to the current Bill to include the definition of a house as not including a
flatted dwelling and a threshold prescribed for flatted property of 3 or more (the current
licensing threshold) would resolve the problem for the Planning and Licensing Authority and
give them clear guidelines and authority to act to protect the area..
I fear that the present provision within the Bill of ”promoting sustainable communities” will not
be sufficiently clear for our authority and will not result in decisive action by them.
2. Other issues related to the Bill.
One of the other issues which I feel is important is that in order to ensure that the Community
can properly participate in the planning process much greater support should be given and
access to expertise should be made available to Community Councils. These bodies
comprise solely volunteers and it is a heavy burden on members to devote time to research to
properly formulate and present their views on any planning matters.
Mrs Anne B Laird
Marchmont and Sciennes Community Council
March 2006
WRITTEN EVIDENCE FROM CHRIS MARKS
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe if you have a consultation process then it's crucial that you take responses into
account if you are to be taken seriously. There was huge community response, which
included asking for third party right of appeal and instead it looks like more power to the
developers and less to the public. If you want civil society to take politics and devolution
seriously I suggest you listen to your public otherwise we will simply switch off and less folk
will bother to vote, making a mockery of democracy, a word on everyones lips at present,
please practice what you preach.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
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I look forward to hearing from you.
Yours sincerely
Chris Marks
8 Feb 2006
WRITTEN EVIDENCE FROM RUTH MARSDEN
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past - delivering on
community rights and sustainable development will ensure these are not repeated in the
future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I support the calls for these three elements to be included in the final Bill to ensure a fair and
balanced planning system that serves the interests of Scotland's communities and
environment.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Ruth Marsden
8 Feb 2006
WRITTEN EVIDENCE FROM SARAH MCBURNIE
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
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In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Sarah McBurnie
9 February 2006
WRITTEN EVIDENCE FROM RICHARD MCCARTHY
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
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Yours sincerely
Richard McCarthy
March 2006
WRITTEN EVIDENCE FROM PETER MCCOLL
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
I am worried both that the National Planning Framework will allow undesirable and unwanted
road and nuclear power projects and that the lack of TPRA misses a massive opportunity to
empower communities.
TPRA would have meant much of the hassle over the supermarket proposed for the
Portobello superstore site could have been avoided. I cannot understand why a limited TPRA
has proved so impossible to include in the bill.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Peter McColl
7 Feb 2007
WRITTEN EVIDENCE FROM SUE MCGAFFNEY
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
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communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Sue McGaffney
7 February 2006
WRITTEN EVIDENCE FROM DUNCAN MCLAREN
Social and environmental justice in planning reform
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I am gravely concerned that MSPs are giving too much weight to the unfounded concerns of
the development lobby, rather than looking at the practical experience in Ireland where TPRA
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has proved valuable in preventing or amending many development proposals to better meet
community needs. In fact in Ireland a much higher proportion of third party appeals are
successful than first party appeals. It is very sad that the development lobby has spread
misinformation about the proposed reforms; particularly claiming that TPRA would be used
mainly by middle-class nimbies (not the case in Ireland); and that TPRA would gum up the
system (also not the case in Ireland).
I hope you will firmly support the proposals above, or if not, instead advocate that the right of
appeal enjoyed by developers should be withdrawn to ensure fairness.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Duncan McLaren
8 Feb 2006
WRITTEN EVIDENCE FROM MEARNS COMMUNITY COUNCIL
On behalf of Mearns Community Council, I write to request that the Communities Committee
support the introduction of a Limited Third Party Right of Appeal into the Planning Bill.
Having attended the Communities Committee Event 'Modernising the Planning System : The
Community Perspective' on 29th October, it is obvious that those representing Community
Councils and other organisations, are totally in favour of the introduction of a Limited Third
Party Right of Appeal. No member of the public spoke against this proposal.
To deny Limited Third Party Right of Appeal would be a backward step, and again infringe on
the Civil Liberties of individuals and communities. It would only confirm that the system is
flawed and heavily weighted in favour of Developers and Local Authorities. The planning
system is currently abused, and developers have unlimited rights of appeal, and use every
tool at their disposal to ride roughshod over communities and individuals.
The planning system must be seen to be open and transparent, with the views of all being
taken into account, and this must also be the case with people having the Right of Appeal,
when they feel that they have a legitimate grievance.
It is appreciated, that by the introduction of a Limited Third Party Right of Appeal, that this will
lead to an increase in appeals being lodged, but it should be within the ability of the Scottish
Parliament to frame legislation that limits the circumstances where by the system could be
abused. It is much more desirable that an equal playing field be introduced, that the current
system be allowed to continue.
If the Scottish Parliament are serious on modernising the planning system, then the
introduction of Limited Third Party Right of Appeal must be introduced into the new Planning
Bill. An opportunity is now afforded to the elected Members of the Scottish Parliament to
introduce a Planning Bill that gives equal rights to all, and I would urge that you support the
introduction of Limited Third Party Right of Appeal.
I would also propose that the Communities Committee give consideration to a change in
current legislation, whereby Local Authorities still have the right under the Local Government
(Scotland) Act 1973to consider planning applications where they have a vested interest.
Having recently experienced a situation within East Renfrewshire where such an occasion
arose, it is imperative that such applications be called in, and dealt with by the Scottish
Ministers, or an independent body duly appointed. Allowing Local Authorities to continue to
take decisions on such applications merely confirms the onesidedness of the current system.
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Such consideration should also be extended to Local Authority properties, where at present,
the Local Authority have no requirement to advertise or put out to tender the sale of any
property, if they are satisfied that they have received the best possible consideration. Again
the system is weighted against the community, as the Local Authority can have a vested
interest in a deal with a developer, without the community having any input or any right of
appeal. The Local Authority should be required to advertise and put out to tender all such
properties, and have a responsibility to obtain the best possible current market values.
In relation to planning applications in general, the Bill should ensure that applications for
planning permission, can only be applied for by the owner of the property. The present
system, whereby any person can make a planning application for any property, even although
they do not own the property should be changed.
Likewise, applications for Demolition Warrants should only be able to be applied for by
property owners, and relate to properties that they own, and not as at present, whereby
applications can be applied for by any individual or developer for any property.
Legislation should be endeavouring to ensure that the planning system is simplified, and that
all individuals or groups have equal rights, ensuring that communities are listened to, and
their views respected.
The present system fails to give communities rights to which they are entitled, and it is an
opportunity as previously stated for the Scottish Parliament to introduce legislation that gives
rights to organisations such as Community Councils etc., and on behalf of Mearns Community
Council, I would request that this submission be considered in relation to the Planning
(Scotland)Bill.
I thank you for your consideration and support.
George Butler
Planning Convener
Mearns Community Council
27 February 2006
WRITTEN EVIDENCE FROM ROYAL BURGH OF ARBROATH COMMUNITY COUNCIL
Dear Sir
While broadly welcoming the new Planning (Scotland) Bill, I should like to suggest that there
is still a case for a third party right of appeal to be considered even if it were even to be a
limited one. On the matter of a local council’s decision making then that becomes subject to
be called in and then a local enquiry is held it is sometimes too long and takes such a long
time for a decision to be made this process should be shortened. To cite a case of something
that has recently happened in my own area. Two developers on two different sites wished to
build something. The council made a decision, one developer (the one who lost out) then
caused the whole thing to be called in to the Scottish Executive, a public hearing was held, a
decision made, this did not end the matter for a second public inquiry was held (at the
instigation of the same losing developer) another reporter decision made, the whole process
has taken such a long time, still not finished or resolved. Meanwhile the majority of local
people, some who spoke at the inquiry, felt their local knowledge was not taken on board or
given the weight it should have been and what they wish on the site and type of
developments they wish they had has been ignored as they backed the original design taken
by their local council. Instead they do not have what they want and feel the whole process has
dragged on for too long. Perhaps there is a case for quicker local involvements in planning
matters at a far earlier stage for Community Councils, local community groups and individual
local people to become involved and while there is a sound mechanism if you object to
something could equal rights not be given in consideration to people who support a particular
development.
Generally speaking what is proposed with this new Bill to overhaul and speed up the entire
process is to be welcomed and if it cuts down on developers gumming up the works and the
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ability to slow things down or get their own way contrary to local peoples wishes and
sometimes tying a local council’s hands this is also to be welcomed.
Generally speaking the planning focus did not need to be updated and hopefully the
Communities Committee will take on board all that was said that day in Edinburgh and be
able to take it forward to the Scottish Executive and we will get a Planning Bill that will be fit
for the 21st century in Scotland. I do hope that what I have written will play a small part in
paving the way forwards on this matter.
Yours sincerely
Patricia S Millar (Mrs)
Community Councillor
Royal Burgh of Arbroath Community Council
11 February 2006
WRITTEN EVIDENCE FROM MILLER HOMES
Introduction
In general Miller Homes welcome the proposed reforms to the current Planning system
through the introduction to Parliament of this new Bill.
We also support the promotion by the Executive of focusing a change for the betterment of
the Scottish economy which should contribute to encouraging economic growth.
We would be willing to work closely with communities and engage their involvement with the
assistance of the Planning Authorities in providing them with clear guidance and involvement.
The areas specified below are the key points affecting our immediate business priorities and
where we feel should be addressed or given clearer direction and addressed within the
Planning Bill.
x
x
x
x
x
x

Structure / Local Plan Updates
Culture Change
Planning Hierarchy – Major Developments
Planning Approval in principle – Outline planning
Planning Performance / Delivery

‘Structure / Local Plan updates’

With these now renamed Development Plans and proposed to be updated every 5 years, this
will be well received and a welcome addition as currently a high percentage of existing plans
are between 10 and 15 years out of date.
Having a planning system that is plan-led would be fully supported by ourselves.
The Planning Authorities management of the delivery of the new development plans is vitally
important and the Executive should address a commitment to ensure that plans are indeed
delivered within the 5 year cycle.
For non compliance of the delivery of development plans, penalties should be placed on the
non performing Local Authorities.
Expansion is required in the Bill to address this issue.
x

Culture Change

The requirement for a culture change within the Planning Authorities has been raised
throughout both the White Paper and also this Bill.
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As detailed in the Scottish Executive December 2005 Planning Bulletin, we welcome the
proposal from the Minister for Communities, Malcolm Chisholm to support additional funding
to Planning Authorities in order to implement the new system.
We would stress the requirement for this essential funding to be installed, part of which will
help develop a better understanding of our business needs by the Planning Authorities.
x

New Hierarchy for Planning

We would seek clearer categorisation of Major developments.
As a company we would concur with the Executives Chief Planner that development of 300
units or more would be considered as Major
x

Planning Approval in principle (Outline Planning)

With the change of the current outline planning stage to an ‘approval in principle’, we would
look for the retention of this in the new Bill in order to provide ourselves with comfort at early
stages in application discussion that important issues, can be dealt with without the need to
carry through to detailed stage.
x

‘Planning Performance / Delivery’

1. Statutory procedures for pre application discussions
Would indeed be supported and a welcome addition to the Planning application process.
Currently there is a very non committal attitude from development control when conducting
pre application meetings or discussions. Statutory legislation to ensure it forms a part of the
standard procedures should address this current issue.
2. Planning Fees
As a company we would welcome an increase in planning fees, only with this increase the
level of performance of Local Authorities would improve in the processing and dealing with
applications.
3. ‘E’ Planning
The system of electronic submissions was implemented in 2004, however not all authorities
have set up accessible platforms to allow the submission of applications in this manner.
To benefit all authorities will have to adhere to requirements.
Would also support greater use of web based resources for Plan and Application consultation
which would be supported by wider advertisement of consultations, developments by
authorities.
Again requirement for investment in Local Authorities resources, as this improvement would
undoubtedly help in delivering a more efficient system.
4. Timeframes
Reducing the duration of Planning consent from a 5 year timeframe to 3 years would not be
supported by ourselves.
Past experience has shown that negotiations not directly involving the material submission
(ie. Open space, Surrounding infrastructure works, Education provision etc,) which can be
dealt with at an outline stage can take several years of negotiations to reach a satisfactory
conclusion.
Reducing the duration of consents would omit the current comfort we have at the moment in
early negotiations.
Permitted Development
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Fully in support of increasing permitted development rights for householders which will allow
Planning Authorities to concentrate on more detailed submissions.
x

Conclusion

General opinion is that this Planning Bill as a precursor for the new Scottish Planning System
will indeed be a vast improvement on the existing framework, and delivers some very
welcome changes which will ultimately encourage business growth and strengthen new
employment opportunities in Scotland.
We would like to bring the above comments to the Communities Committee attention for
consideration and we trust that our points raised are looked on favourably and given due
consideration prior to this Planning Bill receiving full ratification.
Miller Homes
3 March 2006
WRITTEN EVIDENCE FROM JAMES MILLIGAN
I much appreciated the 29 October 2005 ‘Communities’ Event in respect of the Planning
Modernisation White Paper and am grateful for this opportunity to comment on the Bill itself.
Regrettably, the Bill - prelude to a ‘once in a generation measure’ -does not express any
objectives. It should. However, the accompanying Policy and Explanatory Memoranda do
express three objectives;
(i) to speed up the production and updating of national, regional and local land use plans
aimed at promoting sustainable economic growth;
(ii) to increase the power of local communities over development plans and development
decisions which affect them;
(iii) to speed up decisions on planning applications.
I.
In respect of (i) above, the National Planning Framework envisages direct control by
the Scottish Executive over major projects.. Executive decisions would follow Parliamentary
deliberations, discussions with public and private developers and, presumably, local
consultations with the affected communities. However, there are no proposals to ensure that
MSPs of local areas and local communities affected by NPF projects will have any role to play
in formulating the projects or considering alternatives to them or negotiating compensating
Planning Gain where the projects can be classified as ‘Bad Neighbours’..
Finally, the Bill would enable the Scottish Parliament to deliberate and advise on the NPF but
not to determine its fate. The Executive, not the full Parliament, will decide which
Parliamentary NPF resolutions they will adopt and which they will disregard..
This is top-down, bureaucratic planning and it is compounded by other failures.
II.
In respect of (ii) above, the Bill is to be commended for proposing promotion of preapplication discussions and informal public hearings and by requiring planning authorities to
give clear explanations for their decisions. However, to be effective, such public hearings,
unlike PAN Hearings, will need independent chairpersons to encourage non-aggressive
questioning of participants and to define the explanation requirements of subsequent
decisions.
Above all, given the welcome emphases on Development Plans, greater empowerment of
local communities requires their early involvement in the plan-making process, including
involvement in the Survey Report (land usage and plan issues) stage.
Unfortunately, the Bill offers neither the structural nor the procedural changes required to
ensure this. Consequently, it should be amended to require the Executive and Local
Authorities to establish local community plan-making groups in community council or
equivalent locality areas.
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Such groups would be representative of local MSPs, Councillors and community, business
and special interest groups but could be initiated at different times and in different ways - via
community councils, resident associations, business groups, study groups, etc.
To ensure that local community plan-making is informed by and contributes to the wider Local
Authority, NPF and Strategic plan-making processes, the groups would have to be serviced,
part-time or full-time, by local authority officers or planning consultants.
III.
In respect of (iii) above, development plans made as described as in II above will
generate proposals made by informed discussion between local communities and private and
public developers who will impact upon them. The effect of informed, representative, Local
Community Plans which are agreed components of Local Authority Area Plans will be to
minimise inappropriate planning applications, objections to them and planning appeals. In
sum, democratic planning of this type with professional planners as Geddesian ‘Civic
Servants’ would, I believe, generate speedier and wiser planning decisions than heretofore.
IV.
I conclude by expressing my support for the representations made to you by
Helensburgh Community Council, by the Association of Scottish Community Councils and by
Scottish Environment LINK. I hope these comments will be useful to you and to your
colleagues in considering your recommendations on the Bill.
James Milligan
6 March 2006
WRITTEN EVIDENCE FROM SIMON MILNE
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I am sending this as a member of your constituency rather than in my official capacity with the
Scottish Wildlife Trust. I do hope you will do you best for environmental justice and ensure
that these three concerns are addressed.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
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Simon Milne
14 February 2006
WRITTEN EVIDENCE FROM SCOTT MITCHELL
I understand that the Planning Bill which is going through the Scottish Executive at present is
shortly to go to the Communities Committee.
I understand at the present moment there are two major deficiencies in the proposed bill.
I would like to see if it would be possible to have the following points included in the bill if at all
possible.
1. A legal right for communities and individuals against damaging development decisions.
2. A statutory requirement for independent scrutiny of the National Planning Framework (the
top layer of the planning system which outlines developments of national importance such
as roads, waste dumps and incinerators).
Your assistance in this matter would be greatly appreciated.
Yours sincerely
Scott Mitchell
14 February 2006
WRITTEN EVIDENCE FROM THE MOBILE OPERATORS ASSOCIATION (MOA)
Introduction
The Mobile Operators Association (MOA) represents the five mobile network operators in
Scotland – 3, O2, Orange, T-Mobile and Vodafone – on radio frequency health and safety and
associated planning issues.
Summary
Scottish Planning Policy 2 – Economic development (SPP2), National Planning Policy
Guidance 19 (NPPG19) and other Scottish Executive policy documents e.g. A Smart
Successful Scotland all identify that an advanced telecommunications system and a well
‘connected’ Scotland is vital for economic and social vibrancy. In this respect, the mobile
telecommunications networks, as being rolled out by our members, are fundamental to these
aims.
Our members welcome many of the proposed changes to the planning system in Scotland
and support the underlying aims of the new Bill as outlined in the White Paper including the
modernisation of the planning system to ensure greater efficiency. However, some elements
of the proposed Bill are likely to have significant implications for network rollout which will
hinder the ability of our members to continue to provide advanced telecommunications
systems in line with customer demand and also the Executive’s other policies to encourage
economic growth.
Our comments are detailed below, but our fundamental concern relates to the proposal to
categorise development. Due to the small scale of radio base stations it is likely these could
be considered ‘local development’ subject therefore to the proposed local appeal review
process. We believe this will, if implemented, have serious consequences for network rollout.
The proposed local review body would not be an appropriate forum to dispassionately assess
the merits of a refusal under this scheme and would result in many small-scale applications
having to be decided through judicial review.
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We would particularly draw the Committee’s attention to our comments on appeals in section
18 (page 5) of this submission.
Part 3 – Development management
Section 4 - Hierarchy of developments (p30)
Mobile telecommunications networks, as being rolled out by our members, do not fit within the
proposed new framework of development definitions. In this respect, and bearing in mind the
implications for how applications should be dealt, the level of consultation and the appeal
procedures, telecommunications development whilst being a local development could also be
construed as a national development insofar as it forms part of a national network which the
Scottish Executive has identified as a key driver for economic growth and a contributor to the
social agenda for Scotland as a whole. We would like to see this acknowledged in any review
of the legislation and planning guidance and provisions made to ensure that while
telecommunications development may be classed as ‘local development’ that it can be dealt
with at appeal as if it were assigned to another category- i.e. the appeal would be determined
by the Scottish Executive Inquiry Reporters Unit as at present.
Section 6 – Applications for planning permission and certain consents (p31)
The level of information supplied with telecommunications applications is extensive
considered against the minimal physical scale of most developments. NPPG19 gives
guidance to Local Planning Authorities (LPA’s) about the type of information they can
reasonably request to be supplied with applications. This comprises the following:x
x
x
x
x
x
x

a description of how the proposed equipment fits into the wider network (this may
have to be provided in confidence);
a consideration of the siting and design options which satisfy the operational
requirements, and the reasons for the chosen solution;
details of the design, including height, materials and all the components of the
proposal;
details of any proposed landscaping and screen planting;
information on the method and timing of construction, particularly in sensitive rural
areas;
how the cumulative effects involving equipment already on site or nearby were
considered; and
further information in some circumstances on the visual impact e.g. a photomontage
to show the proposed equipment in its wider setting. Very exceptionally a landscape
or visual impact assessment may be needed.

As the level of information which requires to be supplied with an application is to be related to
whether a development is a national development, a major development or a local
development we would again wish to see clarification of how this will work in practice if
telecommunications development is classed in one category but dealt with in another. We
would like to see the emphasis and guidance for supplementary information for these
applications to remain in NPPG19. Operators are aware that some planning authorities
request different levels of information to others and so it is important that there is
sufficient guidance on this matter in order to increase consistency across Scotland.
We believe that there should be full consultation on any draft regulations before they are
introduced and that new requirements should reflect the scale of the development and not be
more onerous than current requirements.
Section 7 – Variation of planning applications (p32)
We are pleased that some flexibility is to be introduced to allow a planning authority to agree
to variations to a planning application after it is submitted. This may enable operators and
local authorities to take account of constructive community consultation throughout the
planning application process and accommodate other minor alterations to proposals.
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Section 9 – Publicity for applications (p33)
We note that responsibility for publicity for applications and neighbour notification for full
planning applications is to be undertaken by LPA’s. We are familiar with this system in
England and believe it works well in practice. We would urge the Executive to undertake a
formal consultation on this proposal before its implementation. Further, we believe that
reassurance is required that planning authorities are adequately resourced to undertake this
additional workload.
Section 10 – Pre-application consultation (p34)
For several years the mobile operators in the UK have had a process for undertaking preapplication consultation – as set out in the Ten Commitments to Best Siting Practice. 1 The
operators will continue to use the Ten Commitments, and the related ‘site selection and
planning model’ when developing their networks, in order to fully engage with local
communities on proposed developments in their area. The aim of the Ten Commitments is to
ensure transparency in building mobile phone networks, to provide more information to the
public and local planners and to boost the community's role in the siting of radio base
stations. We will continue to implement the Ten Commitments in Scotland and across the UK.
The operators’ experience in pre-application consultation shows that it is important that there
is flexibility in the system to enable a judgment to be made on what type of consultation is
appropriate for a specific application. Within the Ten Commitments the operators, in
consultation with planning officers, agree a consultation plan before the pre-application
consultation takes place. The consultation that is appropriate for a proposed application in an
urban area is likely to be different from that required in a rural or suburban area, and the input
of the planning authority into the consultation plan helps to ensure that the correct type of
consultation takes place. It is important that regulations noted in section 10 reflect this.
The key to the success of pre-application consultation is the engagement of local authority
councillors and officers in the consultation process. The engagement of local authorities in
pre-application discussions until now has been disappointing. While we understand the
sensitivities regarding probity and the councillors’ code of conduct, further guidance from the
Executive on the engagement of councillors in pre-application discussions would be very
welcome.
The introduction of a “proposal of application notice’” under Section 35B which proposes that
this notice should be supplied to the LPA 12 weeks before an application is submitted does
cause us concern. Under the Ten Commitments operators provide a copy of their rollout plans
annually to all LPA’s in Scotland. Thereafter rollout meetings are conducted to discuss
proposals in their area over the coming year to give an indication to LPA’s of the volume of
applications they will be asked to process and details of proposed locations. Under NPPG19
LPA’s are encouraged to keep a mast register of all existing and proposed sites so they are
aware of operator’s proposals. Introducing a further period of 12 weeks before submitting an
application is excessive and will simply introduce further unnecessary delay into the process.
The community consultation that the operators undertake has already been highlighted to the
Communities Committee in its discussions on the Planning (Scotland) Bill by Professor Greg
th
Lloyd, University of Dundee (18 January 2006).
Pre-application consultation report (p36)
The introduction of a requirement to prepare a pre-application consultation report would be a
useful step in providing information to both local communities and planning authorities on the
outcome of consultation. However, there is not enough detail in the Bill regarding how the
report is to be used, and the level of detail that is to be required. The operators already
provide a great deal of information to local authorities on the consultation they undertake, and
we would not want to this to be over prescriptive or too onerous.
The MOA would be pleased to work with the Scottish Executive to develop and appropriate
process for the preparation of pre-application reports.
1
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Section 13 – Pre-determination hearings (p38)
Further clarification is needed on this measure. In our opinion, we believe that such hearings
may only be appropriate for major developments but not for local developments, (such as
telecoms developments) or it would detract from the role of planning guidance and
unnecessarily increase the burden on planning authorities. Second, if there are to be hearings
for all developments the rules need to be very tightly defined so that individuals or groups are
not able to make unsubstantiated claims aimed at influencing the planning committee against
the advice of the planning officer and relevant national planning guidance. Planning guidance
must remain the deciding factor on any application and decisions must be made on behalf of
and in the interests of the whole community rather than a group of individuals - or the system
risks falling into disrepute.
Section 14 – Additional grounds for declining to determine application for planning permission
(p38)
Local planning authorities should not decline to determine well-intentioned, revised
applications, based on comments and recommendations of planning officers and designed
solely to improve the proposed development. This proposal could give local authorities an
opportunity to refuse some controversial developments that would otherwise be approved.
The Executive must be firm in ensuring that revised applications are treated fairly an
equitably. Greater clarity on how the Executive believes that this approach would work would
be welcome.
We believe that the Executive should give careful consideration to this measure before its
implementation. Without well-defined guidance, this proposal could in some areas
significantly slow down developments that would otherwise be approved.
Section 16 – Local developments: schemes of delegation (p41)
Please refer to the comments made with respect to Section 4 and the proposal to categorise
development. At present, many planning authorities in Scotland operate limited or no
schemes of delegation in relation to telecommunications applications. Increasingly
applications are determined by local members at planning committees, and are often refused
contrary to officer recommendation. In the event telecommunications development is
categorised as ‘local development’ it is unlikely that planning authorities will seek to widen or
reverse their schemes of delegation to include this type of development. This could obviously
have implications for network rollout and therefore as stated above we require clarification of
how telecommunications developments are to be dealt with in the revised system.
Section 18 – Appeals etc. (p43)
We do not believe that a local review body to process appeals would be an appropriate forum
to dispassionately assess the merits of a refusal for a proposed telecoms development.
Telecommunications development can bring with it significant amounts of local opposition
centred on health issues and property values i.e. issues the planning system is not designed
to accommodate. There is often a great deal of pressure on Councillors to refuse applications
based on local campaigns and we feel that undue prominence will be given to health issues
by these review bodies as they will be under similar pressures to planning committees. The
Scottish Executive have made clear through NPPG19 that the planning system is not the
correct forum for the discussion of these aspects of a development and yet they continue to
form the main body of the discussion at many a planning committee. In this respect, we do
not believe this will speed up the process in terms of telecommunications development, but it
will result in many small-scale applications having to be decided through judicial review. This
will result in increased delays and cost to the local planning authority, the taxpayer, and to the
telecommunications industry, which is clearly not in the spirit of NPPG 19 and does not
recognise the benefits of an advanced telecommunications system to Scotland.
Section 19 – Duration of planning permission (p45)
We disapprove of the proposal to reduce the statutory period within which a development
should begin after receiving planning approval to three years. Operators may legitimately
pause before developing an installation due to (a) a reconfiguration of the network elsewhere
which may mean a requirement to examine whether the recently approved installation is still
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needed; (b) where the operator may become aware of another imminent proposal which may
impact on the viability of the site (for example a neighbouring development currently being
proposed which may affect the signal etc - there may be time delays in application, decision
and appeal where the operator may not wish to invest a substantial sum before a decision is
made on the nearby application); or (c) where the local authority or developers indicate a
medium-term re-development proposal for the area - again the operator may wish to pause
and attempt to work with the LPA/developer to incorporate telecoms into the new plans.
Part 8
Section 29 – Fees and charges (p67)
The operators believe that proposals to increase the planning fee may in principle be justified
considering the additional burden of responsibility for local authorities in terms of neighbour
notification and pre-application consultation. However, any such increase in charges must
provide value for money and must be proportionate both to the additional work required and
to the size of the proposed development. We would urge that this is considered carefully, with
full consultation, before being implemented.
Stuart Eke
Public Affairs Manager
Mobile Operators Association
24 February 2006
WRITTEN EVIDENCE FROM SIMON MORRIS
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Simon Morris
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7 February 2006
WRITTEN EVIDENCE FROM LIANNA MULLER
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Lianna Muller
7 February 2006
WRITTEN EVIDENCE FROM E DEIRDRE MURRAY
Public involvement in planning issues
In their scrutiny of the Planning etc. (Scotland) Bill members of the Communities Committee
will have a unique opportunity to right wrongs in the planning system as it operates today.I
therefore feel it is necessary to draw the Committee’s attention to seven areas of concern:
1. The need to amend NPPG19 to allow health issues to be treated as a material
consideration.
2. The need to grant two essential democratic rights to local communities to allow them to
have a voice in decisions that affect their lives: (1) the right to a public hearing before the
local Council Planning Board, to ensure that their case is heard by it, (2) the right to Third
Party Right of Appeal or an alternative which could be more easily conducted and
resourced. Perhaps this could be considered under “Assessment of planning authority’s
performance” (See Part7, 251B).
3. The need for a very careful examination of all the implications of moving from democratic
to bureaucratic decision-making under the proposed schemes of delegation (See Part 3,
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4.
5.

6.
7.

16). E.g. how could members of the public call local planning officials to account for faulty
or unfair decision-making?
The need to ensure adequate notification of planning applications and appeals, preferably
individual notification by post to those who might be affected should the application, or
appeal, be successful.
The need to laugh out of court the suggestion that, to help with costs, local people who
pay Council Tax should be charged for the ‘privilege’ of being permitted to submit written
objections to a planning application. It is their democratic right to do so. Local
communities would rightly view it as an attempt to dissuade them from objecting to
planning applications. (See Communities Committee Official Report, 25 January 2006).
The need to counterbalance any report from applicants about their engagement with local
communities with a ‘reality check’ from local people to remove company ‘spin’. A separate
report from local people is essential.
The need to consider carefully the legislation which covers upgrading of mobile phone
masts/base stations to ensure that the self-certified ICNIRP Certificate of Compliance
which must be submitted to the local authority along with the new planning application,
can prove to the satisfaction of local communities that each upgraded mast will operate
within ‘total exposure’ ICNIRP guideline levels.

I consider each of these issues to be extremely important but, as the Committee will be
considering related petitions along with the Planning etc. (Scotland Bill), I wish to concentrate
on one particular problem faced by local communities - the proximity and proliferation of
mobile phone masts in residential areas.
When a telecommunications company moves into a residential district to provide a profitmaking service without the consent of local residents whose lives might be disturbed or
endangered by it, its planning applications can cause a level of stress and distress which is
damaging to community health and wellbeing.
This fact tends to be discounted by the applicant, the professional local planners and the local
councillors responsible for decision-making even although the effect of such stress on
community wellbeing is acknowledged to be a material consideration in determining the
outcome of a telecommunications company’s application for planning permission to install a
mast/base station close to housing.
Too many local planners and councillors stand alongside the applicants in regarding local
people who wish to prevent installation of a mast at a particular site because they have
legitimate concerns about it as potential ‘flies in the ointment’ which must be swatted before
they reach the jar. They talk of ‘objectors’ as if referring to a lower order of mankind, betraying
an attitude that is, at best, condescending, at worst, contemptuous. It is a mindset that needs
to be changed. Part of the problem is lack of imagination, inability to see things from another
viewpoint and narrowness of mind. Until this problem of ‘us’ and ‘them’ is tackled head-on, the
serious lack of communication between the various parties involved in local disputes over
planning issues will continue to prevent local communities from having their say at the right
time and in the right place and will perpetuate unjust dismissal of local people’s legitimate
objections to insensitive siting of phone masts in residential areas.
Local people feel that, collectively, they are David facing a Goliath composed of mobile phone
operators, planning officials and the majority of councillors on planning boards, none of whom
seem to be willing to listen to local people or to attempt to understand either the details of
their argument or the complexities of their case. Local people do their homework on ‘mobile
phone masts and health’; all too often the professionals (i.e. local planners and councillors)
who judge their case do not. In this way incompetent, inconsistent, unjust decision-making
can and does occur. Local people are denied the right to speak at decision-making meetings.
This means that they must remain silent when councillors demonstrate their ignorance and
ask factual questions which local people could answer if given the opportunity to do so.
Representatives of local communities can be, and often are, denied the right to be heard at a
public hearing before the planning board which has been proved to be the only way in which
councillors can be made fully aware of the facts of a case. When inconsistent, unfair, rushed
decisions are taken by local planning boards, without any apparent criteria for judgement,
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local people have no means of seeking an independent assessment of the procedure by
which a decision was reached and therefore no hope of having an unjust decision reversed.
That right belongs exclusively to the applicant. All of this has to change if Scotland is to
develop a planning system which can be described as fair, balanced, just, and democratic.
Local communities should be given the right to speak before decisions that affect them are
taken and they should be given the right to appeal to a higher authority when unfair
judgements are made by a local authority. It is important to note that I am not referring to
‘unpopular’ decisions but to unjust decisions that cry out for reversal. Many of the ills which
beset the system with regard to rulings on the siting of mobile phone masts stem from
National Planning Policy Guideline 19 (NPPG19). Unless this is amended the very strong
sense of injustice suffered by local communities will continue to tarnish the relationship
between the Scottish Parliament and the Scottish people.
Amendment of NPPG19
The rulings that prevent local communities from expressing their legitimate concerns and local
planning officers from treating them with the seriousness they deserve are as follows:
(53) “It is not necessary for planning authorities to treat RF emissions as a material
consideration.”
(54) “There should be no need for planning authorities to consider power outputs.”
(36) “Planning authorities should not however question whether the service to be provided is
needed nor seek to prevent competition between operators but must determine applications
on planning grounds.”
These guidelines amount to a mobile phone operators’ charter.
The problem is that in drawing up the guidelines no thought has been given to the people who
have to live with any possible consequences of long-term exposure to electromagnetic
emissions from closely sited mobile phone masts. Insufficient thought seems to have been
given to cumulative effects, particularly on people living at or above the level of a mast’s
antennas where energy levels are greatest, especially to the cumulative effect of time. The
NPPG19 rulings are quoted as the main reason for granting planning permission for mast
installations at highly sensitive sites regardless of the fear engendered by such a decision
within a deeply concerned local community. The rulings are destroying community wellbeing.
They are denying local people the right to express their legitimate concerns and preventing
them from presenting their case fully and fairly to local decision-makers, thereby denying
them the right to their voice in a society which believes itself to be free and democratic.
The only opportunity open to the public to oppose the siting of a mast in close proximity to
houses, or to curb the proliferation of masts surrounding people’s homes, is through the
planning system at local level.
1. Surely the wellbeing of a local community should be the proper concern of local planners?
2. Surely local councillors should be educated to become capable of judging whether or not
power outputs could, or should, be considered to be acceptable to the local people who
will be subjected to them?
3. Surely a service that is not required should not be imposed on local people?
4. Surely local planners should control total output of energy from a particular mast/base
station which will expose local people to RF radiation?
5. Surely competition between operators should be carefully controlled to prevent
unnecessary proliferation of mobile phone masts in a particular area?
6. Surely it is the duty of local planners to ensure that the local community which they serve
will not be harmed by ‘bad neighbours’?
Local planners should be held to account for advice given to local council planning boards. It
should not be possible for them to quote paragraphs 36, 53 and 54 of NPPG19 as dogma
which must not be questioned. Although the Scottish Parliament thought fit to shift
responsibility for public health in relation to mobile phone masts from professional local
planners to its own Executive the excuse, “I am only obeying orders”, does not remove
personal responsibility for putting paragraphs 36, 53 and 54 into effect. It should not be
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possible for local planning professionals to discount local people’s legitimate concerns and
material objections and use NPPG19 to persuade councillors to grant a contested application
planning permission without proper discussion of the complexities of a particular case.
Paragraph 54 explains that the Scottish Executive accepted responsibility for public health in
the belief that the requirement (a) to provide a certificate of compliance with ICNIRP
guidelines and (b) to be prepared to submit to a random national audit of mast sites would
prevent telecommunications companies from putting public health at risk. Local communities
think that this belief suggests a complacency, or trust in the practices of ‘big business’, that is
very difficult for anyone other than a planner or politician to comprehend.
COMPLIANCE WITH ICNIRP GUIDELINES - a matter of concern
The Certificate of Compliance with ICNIRP Guidelines is based on predicted energy levels
calculated using computer software. Nobody needs to check these measurements in relation
to local circumstances and so the information provided can be inadequate for proper decisionmaking. For example the height of houses in relation to the mast site is an important factor as
this can raise the amount of RF radiation received considerably. Nobody needs to question
this. Nobody is obliged to check details of RF emissions. (See NPPG19, paragraph 53).
Compliance with ICNIRP Guidelines is self-certified by mobile phone operators.
ICNIRP guidelines are restricted to thermal effects.
Personal field metres capable of registering individual exposure are not used to measure RF
radiation levels in people living near mobile phone masts. Nobody needs to monitor their total
exposure levels or record any deterioration in health which could conceivably be related to a
mast’s electromagnetic emissions. At local level nobody is required to check the details of the
provided Certificate of Compliance with ICNIRP guidelines to relate the stated computerpredicted energy levels to the reality of the local situation because NPPG 19 rulings 53 and
54 absolve local planners from the need to do so.
Local people ask with one voice, “Why?
NATIONAL AUDITS - a matter of concern
National audits conducted by OFCOM do not inspire trust either. They most certainly do not
reassure local communities. From 2001 to 2004 only about 1% of mobile phone masts
operating in the UK received an audit either by Ofcom, or its predecessor RA. This means
that approximately 99% of mobile phone masts operating in the UK have not received a
random audit. (In 2005 a further 88 audits were conducted, 14 in Guernsey, only 4 in
Scotland. As masts proliferated throughout the UK that year we must presume that the
percentage of audited mast sites will have remained about the same).
Does the Committee consider this to be adequate control of mobile phone companies
operating in the UK? Is a ‘Gentleman’s Agreement’ really the safest way to conduct serious
business? Surely the time has come to grasp the nettle and put in place measures to
reassure members of the public that their health, and the health of their children, is being
adequately protected by those in power? Surely the time has come to amend the statements
in NPPG19 which, by denying local communities the right to debate health issues, deny them
their basic human right to justice?
* “Mobile phones and Health 2004: Report by the Board of NRPB”, which should be read
in full by all local planners and councillors responsible for decision-making, does come to the
conclusion that, generally speaking, public health is unlikely to be affected by the use of
mobile phones and the presence of mobile phone masts but (and this ‘but’ is crucially
important) it refers at some length to people who might be less able to withstand an increase
in low level RF radiation and warns that gaps in knowledge make it impossible to predict
future health effects with any certainty. It asks for more research into possible adverse health
effects, some of which would seriously detract from people’s quality of life, some of which
might lead to cancer.
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“The Board considers that it is important to understand the signal characteristics and field
strengths arising from new telecommunications systems and related technologies, to assess
the RF exposures of people, and to understand potential biological effects on the human
body.” *(Public Health Concerns, 103 and 104)
“When radio waves pass through the body, some of their energy is absorbed. The amount of
energy deposited in body tissues depends on the frequency of the radiation.At higher
frequencies more energy is absorbed, a greater proportion of it close to the surface on the
side of the body facing the source.
The only established biological effects of absorbing radio waves are due to partial or
wholebody heating, which could cause local damage to tissues or heat stress.At lower
frequencies currents may be induced in the body, which could influence the functioning of the
nervous system.”(NRPB ‘At-A-Glance’ series)
“The ICNIRP guidelines for EMFs are set to prevent adverse health effects, which for RF
exposure relate to whole or partial body heating. Members of the public include the frail,
infants and young children and people with disease, or taking medicine, that may compromise
thermal tolerance.”* (Public Health Concerns, 39)
“People are not homogeneous and people can vary in their susceptibility toenvironmental and
other challenges. There are well-established examples in the literature of the genetic
disposition of some groups that could influence sensitivity to disease. This remains an
outstanding issue in relation to RF exposure and one on which more information is needed. A
number of people report symptoms they ascribe to electromagnetic sensitivity arising from
exposure to a wide range of electromagnetic fields (EMFs) encountered in everyday life.
There is concern by an increasing number of individuals, although relatively small in relation
to the total UK population, that they are adversely affected by exposure to RF fields from
mobile phones. (See also paragraphs 105-122) *(Introduction, 15)
Talking of problems that people were reporting to her of adverse health effects they
associated with living near to mobile phone masts, Lynne Edmunds of Mast Sanity
communicated to silicon.com her belief that “Low-level radiation produces biological effects,
including interrupted sleep, full-body skin rashes, nosebleeds and severe migraines, occurring
suddenly in people who did not suffer from these conditions before the masts were erected”.
‘Professor Elaine Fox who is leading the two-year research project, led by the Department of
Psychology at the University of Essex, into the impact of electronic fields as emitted by mobile
phone masts, including the new 3 G masts said,
“Mobile phone technology and usage continues to develop, and it is vital that research into
potential health risks keeps pace. Our new laboratory at Essex is equipped to play an
important role in understanding the effects of mobile phone stations on human health”
(Mobile & Wireless 14 January, 2004, Andy McCue)
“The research team has already surveyed 20,000 people in Essex and Suffolk to find out what
proportion reported sensitivity to electromagnetic fields, and to establish key symptoms.”
(University of Essex News Release, November 2004)
In 1999 Dr H. Irvine, Greater Glasgow Health Board, in her oral submission to the
Independent Expert Group on Mobile Phones (IEGMP) stated,
“There is no personal choice with respect to exposures from base stations. Large numbers of
people are exposed, so even if adverse effects are rare, they may still affect a large number
of people.”
The Application of ICNIRP Exposure Guidelines for 50Hz Power Frequency Fields explains
this more fully:
“The brain and nervous system operate using highly complex patterns of electrical signals.
Therefore, the basic restrictions are designed to limit the electric fields and current densities
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induced in these tissues so as not to adversely affect their normal functioning. The adverse
effects that might occur cannot easily be characterized according to presenting signs or
symptoms of disease or injury. They represent potential changes to mental processes such
as attention and memory, as well as to regulatory functions within the body. Thus the basic
restrictions should not be regarded as precisely determined values below which no adverse
health effects can occur and above which clearly discernible effects will happen. They do,
however, indicate an increasing likelihood of effects occurring as exposure increases above
the basic restriction values.
Adults are likely to show variations in sensitivity to induced electric fields, and people with
certain diseases are considered to be potentially more sensitive to the effects of fields than
healthy adults. For example, people with epilepsy, a family history of seizure, or those using
tricyclic anti-depressants, neuroleptic agents and other drugs that lower seizure threshold are
likely to be more sensitive than people without these conditions”.
I would argue, in the light of all of the above, that local authorities should be obliged to check
compliance with ICNIRP guidelines very carefully against the local situation in each district for
which it is responsible, to treat RF emissions and possible related health effects as a material
consideration in the siting of telecommunications installations and to regulate the number of
such installations in any single district.
Some checks also need to be carried out, in conjunction with departments responsible for
protecting the health and environment of the local community, when local people report
adverse health effects which they believe to be caused by exposure to electromagnetic
emissions from closely located mobile phone masts.
I urge the Communities Committee to call for a review of NPPG19 with a view to amendment,
removing paragraphs 36, 53 and 54, and adjusting paragraph 55 accordingly, to allow health
issues to be treated as a material consideration in the judgement of telecommunications
planning applications.
E Deirdre Murray
March 2006
WRITTEN EVIDENCE FROM NATIONAL GRID WIRELESS
Background to our Representations
1.
National Grid Wireless (NGW), formerly trading as Crown Castle UK Ltd, is a wholly
owned subsidiary of National Grid, the UK’s largest utility. Over the last 3 years we have
made detailed representation to the various consultation papers by the Scottish Executive in
relation to the modernisation of the planning system in Scotland.
2.
We are broadly supportive towards changes to bring forward a more modern and
inclusive planning system, now reflected in the Planning Bill. However, in response to the call
for evidence by the Communities Committee, our representations centre on some of the
procedural aspects of implementing certain provisions within the Bill and we hope they are a
useful contribution to the difficult process of reform.
Comments
Development already carried out
3.
We have previously outlined our support to the introduction of greater enforcement
control for LPA’s where sensibly applied. As such we see some merits with a procedure to
allow a LPA to request a retrospective planning application and added emphasis of the letter
constituting enforcement action. Importantly, however, we consider that there will need to be
detailed guidance on how this should operate in practice and its use should be commensurate
with the severity of the breach.
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4.
Such guidance should clearly outline when a breach of planning control should
warrant the need for a retrospective planning permission and not on every occasion. A
retrospective application should not be requested by a LPA for a non-contentious breach ‘just
for the sake of it.’ We consider that it would only be expedient for a LPA to issue a request for
retrospective application (and hence taking enforcement action) on more contentious
breaches of planning control, where the opportunity for the LPA to consider the details of the
development and ability to impose planning conditions would be in the wider public interest.
5.
Without such guidance a recalcitrant authority may introduce a standard practice of
issuing a letter seeking retrospective planning permission for any level of breach. This will
generate a significant pressure on resources for a LPA and time taken away from more
pressing and severe breaches of planning control which we consider should be the primary
objective. Importantly, should a retrospective application not be made for a minor breach of
planning control in response to a LPA request, then it would effectively be subject to potential
enforcement proceedings for no obvious planning purpose, especially when the proposal
would be supported in planning terms and where any such enforcement appeal would clearly
be successful. Such a position would be inappropriate and only serve to undermine the
importance of the enforcement system to tackle more important breaches of planning control
of public interest. Poor implementation of this procedure may water down the benefits of the
new changes and damage public confidence.
Statutory pre-application consultation
6.
We are not opposed to this requirement and see benefits. However the procedural
elements of this are vague and must be clarified in detailed policy guidance. Importantly
there must be a clear distinction between the pre-application requirements of highly
contentious major development such as an international airport extension which has wider
public consequence and more ‘sensitive’ local level development such as the installation of a
mobile phone installation or a hot food takeaway as examples. The latter are unlikely to
warrant statutory pre-application consultation but guidance could encourage the developer to
engage in informal pre-application consultation with the local community. This may follow the
lead of the informal pre-application consultation currently undertaken by the electronic
communications industry in the form of the Mobile Operator’s Association’s ‘10
Commitments,’ details of which are outlined in Annex E of PAN62.
Pre-determined hearings
7.
We support this introduction but suggest that the way in which LPA Planning
Committees currently operate often creates an imbalance for making representation. For
example, it is often the case that the applicant will be given a limited time slot to make
representation to Members and third parties will often be given similar time periods. If there
are a number of objectors making representation, there can be a greater proportion of time
given to objectors’ representations than those of the applicant and this may be perceived to
be unfair or seen to exert greater influence on the planning decision. As such, for the hearing
process to be impartial, both the applicant and third party representations should be given the
same time period for making representation and this should be clarified through guidance.
Additional grounds for declining to determine application for planning permission
8.
We have already highlighted our concern that there is a suggestion that those who
submit repeat applications do so with the object of being vexatious and to wear down
resistance to a proposal. This is not necessarily the case and repeat applications may be
made to address design concerns or provide better supporting justification as examples.
9.
With this in mind we consider that there should be clear guidance on when this
provision should be applied by a LPA. Such guidance could broadly follow the English
Circular 08/2005 which would help allay concerns.
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Local Developments: Schemes of delegation – appeal
10.
We consider that the process of only being able to appeal a delegated planning
refusal back to the LPA may be fundamentally flawed on the grounds of impartiality. We
consider that any Review Body cannot be exclusively made up of either elected members or
planning officials of the same Council and should be independent. Without such an
independent body we consider that there is potential for abuse of this process with the LPA
being both ‘judge and jury’ for a planning decision. This would seem to be incompatible with
the very principles within the Human Rights Act for a fair and impartial hearing.
Good Neighbour Agreements
11.
We consider that the overlap between GNA’s and other forms of planning control is
not sufficiently clear. Detailed guidance will be required to identify when GNA’s are
appropriate and for what types of situation. It is important that there is sufficient clarity to
ensure that GNA’s do not raise unrealistic expectations by third parties or seek to introduce
controls which are unwarranted, better managed elsewhere (by other forms of legislation) or
‘tenuously’ linked to the development proposed.
Conclusion
12.
We hope our response is a helpful contribution to your call for evidence and would be
pleased to discuss any aspect if that would assist further.
NATIONAL GRID WIRELESS
FEBRUARY 2006
WRITTEN EVIDENCE FROM ROBIN NAUMANN
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please don’t allow big business and short-term economic gain yet again to be prioritised over
local communities and long-term environmental and social sustainability. Please have some
thought for future generations who will live in our beautiful city and country.
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In my area of central Edinburgh several big development projects certainly appear to have a
very narrow economic gain purpose running roughshot over local community objections,
needs and desires…..from Quartermile, to Fountainbridge, to a new private finance school on
the beautiful grounds of Ashley Ainsly hospital, and luxury flat developments at the old sick
kids hospital, while primary school next door squeezes into portacabins in the ever smaller
playground……
Please make sure you fully consider and understand the real strengths of allowing third party
right of appeal in the planning process. I understand that it works well in Ireland, Australia and
other countries and strongly encourages and empowers local community in local democracy.
Surely increased participation in the political process is a good thing for members of all
political parties, whatever your colour.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Robin Naumann
7 February 2006
WRITTEN EVIDENCE FROM PATRICK NEARY
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
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Patrick Neary
16 February 2006
WRITTEN EVIDENCE FROM NIGG COMMUNITY COUNCIL
1. We do NOT really want to see a third party right of appeal as this would be difficult to
organize (who will qualify as a third party? who pays?) and will cause endless delays.
2. In order ‘to restore fairness and balance to the system’ we believe that the only logical
and practical solution is to DO AWAY WITH THE RIGHT OF APPEAL FOR THE
APPLICANT.
3. This drastic and simplistic solution to the restore the balance will no doubt horrify all
lawyers, politicians etc. but is less autocratic as they may want to infer. The applicant
would always retain the right to resubmit his application as often as he or she likes – but
only after the statutory waiting period (2 or 3 years, I believe).
4. In order to avoid this delay the applicant has a very concrete incentive to assure that
there are none, or very few strong objectors. The most practical and realistic way to
achieve this will be serious consultation with all stakeholders to make the application
acceptable to most of them.
5. This will then result in:
a) Submission of better quality, up-to-date application, fully engaging local people and
environmental interests at the outset.
b) Strong public involvement at earlier stages of the planning process.
Reduced need for appeals to be submitted at the end of the decision-making process (to
zero).
These are exactly the objectives of the Executive.
6. All this will be achieved on a natural way, driven by economics – which is the best way to
get things done – much better than guidance on voluntary action.
7. There maybe fears for legal actions accusing the deciding council of delays. But the
probability of these occurring may not be any higher than now as a result of the delays
caused by the current appeal route.
Guus Glass
Nigg Community Council
28 February 2006
WRITTEN EVIDENCE FROM NORTH EAST STRATEGIC PLANNING COMMITTEE
Planning etc (Scotland) Bill
I enclose a draft response on behalf of the North East Scotland Planning Committee. A
signed copy is likely to follow shortly. The Committee does not meet until 10 March when the
draft response will be put forward for homologation.
Should you wish to discuss any matters in the letter, please contact me.
Yours sincerely
Robert Gray
Head of Planning Policy & Environment
Aberdeenshire Council
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Letter sent to the Communities Committee of the Scottish Parliament in relation to the
Planning etc. (Scotland) Bill
I am writing to you on behalf of the North East Strategic Planning Committee of Aberdeen and
Aberdeenshire Councils in response to your recent call for evidence on the general principles
of the bill. A joint paper on the Bill by senior officers from our Planning Services is to be
considered at the North East Strategic Planning Committee (NESPC) when they meet on 10
March 2006. Within that report members of the Committee are being asked to homologate
this response.
The North East Strategic Planning Committee has responsibility for considering strategic
planning, transportation and economic development issues as they arise between the
authorities. In this context they are responsible for the production of the Aberdeen and
Aberdeenshire Structure Plan.
Because of this limited remit the comments made relate only to the provisions of Part 2 of the
Bill, relating to the Strategic Development Plan.
In general the NESPC is supportive of the proposals contained in the Bill concerning the
introduction of the Strategic Development Plan. It does however have concerns relating to the
anticipated speed at which the reforms are to be brought forward. Whilst we fully accept that
developing the secondary legislation will take time, it is disappointing that we will be required
to a undertake wholesale Structure Plan review, under exiting legislation, rather than
proceeding with a Strategic Development Plan. In order to ensure that the North East of
Scotland is able to continue to provide a robust and up to date planning framework, maintain
an effective housing land supply and to respond to recent changes in our social and economic
situation, it is important to bring forward a new strategic development plan before the end of
2007.
It is however, hoped that despite that, we will be able to embrace the culture change the
Scottish Executive identified as being so important by working closely with our stakeholders.
There may be opportunities, through the publication in early course of regulations to govern
this interim period and for Aberdeen and Aberdeenshire to provide a pilot for the new system.
We would be more than happy to be involved in such an initiative if it is at all possible. A pilot
could inform both development of the final regulations and subsequent advice that may be
prepared by the Scottish Executive.
We would particularly wish to ensure that the format of any Plan we prepare will be
appropriate to the new system and will not require to be re-written shortly after the regulations
are published.
Alison McInness
Chairman
North East Strategic Planning Committee
March 2006
WRITTEN EVIDENCE FROM NORTH LANARKSHIRE COUNCIL

To:

PLANNING AND ENVIRONMENT
COMMITTEE

From:

DIRECTOR OF PLANNING AND
ENVIRONMENT

Date:

1st MARCH 2006

Subject: PLANNING ETC.
(SCOTLAND) BILL

Ref: 16/01
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1.

Purpose of Report

1.1

To inform committee of the main provisions of Planning etc (Scotland) Bill and to
recommend a response to the Scottish Executive.

2.

Background

2.1

In October 2005 Committee considered a report on the Scottish Executive White
Paper: Modernising the Planning System. Those elements of the Scottish Executive
proposals which require a change to primary legislation have now been incorporated in
the Planning Etc (Scotland) Bill and an opportunity has been given to submit comment
on the main provisions of the Bill. Comments are requested by 6th March 2006. The
Draft Bill and explanatory notes are on the Scottish Parliament web site:
www.scottish.parliament.uk/business/bills/51-planning

3.

Key Points

3.1 The Bill incorporates the major changes which were included in the White Paper:
x
x
x
x
x
x
x

An enhanced status for the National Planning Framework with provision to identify and
deliver national priorities and programmes
Reinforcement of the primacy of development plans
Provisions to ensure development plans are kept up – to – date and local people are
more involved in their preparation.
Improvements to assist the operation of the development control process
Better enforcement of control and other procedural alterations
New provisions for auditing and supporting the Performance of planning authorities
Modernising aspects of the financial provisions

There is also a section not included in the White Paper that enables the Introduction of Business
Improvement Districts
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4.

Overview

4.1

The Bill does follow the main provisions outlined in the White Paper and in the broadest
terms provides a framework for a substantially improved planning system. It also
incorporates some changes from the White Paper and discards some of the more
contentious elements that had been included in the White Paper.

4.2

Nevertheless there remain some significant doubts about certain key elements such as the
extent of consultation on the National Planning Framework. There are also concerns about
the lack of clarity in some of the detailed provisions and particular concerns regarding
resources. The main issue are highlighted in the comments below.

5.

National Planning Framework

5.1

It is encouraging that this is intended to provide guidance on the general scope and
direction of change and ensure that major infrastructure is co-ordinated with development
requirements. It will set out the Executive’s strategic development priorities and play a key
role in providing the National context for development plans, planning decisions and the
programmes of the Executive, public agencies and local authorities.

5.2

While the section on Development Plans (referred to below) has an explicit requirement for
these plans to be prepared with due regard to the principle of sustainable development, this
requirement is not explicit for the National Planning Framework.
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5.3

There is little indication of the extent of consultation that is expected to take place on the
Framework. This issue was raised in this council’s response to the White Paper and the
Scottish Executive’s analysis of responses indicates that this concern was widely
expressed. The Bill proposes that “Scottish Ministers are to consult such persons or bodies
as they consider appropriate in preparing or revising the framework”. The Explanatory
Notes on the Bill indicate that three extra staff would be required at the Scottish Executive
but no details are given on the extent or process of consultation anticipated.

6.

Development Plans

6.1

The requirement that Development Plans are to support the aim of sustainable development
is appropriate. So also is the requirement for key agencies to be involved. This is
particularly significant in the case of Scottish Water. There will be a requirement for an EIP
(Examination in Public) of Strategic Development Plans where there are unresolved
objections.

6.2

The provisions regarding the areas to be covered by Strategic Development Plans, the
requirement for early engagement of consultees and for testing of alternatives are in line
with the proposals that were in the White Paper.

6.3

The following provisions will apply to Local Development Plans:
x
x
x
x
x
x
x
x

They will be required to be up dated within 5 years
A Development Plan scheme will be necessary
The Local Development Plan will have to be consistent with the Strategic Development
Plan
Its preparation will be in 2 phases – a report on main issues leading to a finalised plan and agencies must co-operate in the process
Local Authorities must provide a report of consultation and must notify owners,
occupiers and neighbours of proposals
EIP will be required, with reporters appointed by the Scottish Ministers
There will be limited scope to depart from Reporters conclusions
Action programmes will be required detailing the action required to implement each of
the plans policies and proposals

6.4

Supplementary guidance will be given a statutory basis and it will be subject to prescribed
procedures.

6.5

There will be requirements for Local Authorities to review TPO’s.

6.6

Generally the provisions relating to Development Plans should support the objective of
reinforcing the primacy of the Development Plan and should provide a framework within
which authorities can deliver up–to–date plans. Committee may note however that some
of the measures do involve significant change from the current situation, particularly in
regard to the appointment and role of Reporters. There are also issues about the
resources required for implementation, and these are referred to below, under Financial
Implications.

7

Development Management

7.1

Hierarchy of Development
The Planning Bill confirms that the “National Developments” will be those indicated in
the National Planning Framework and that “major” and “local” developments will be
described by Regulations. The Bill provides no further details on how the Hierarchy
might work. The White Paper proposed the removal of outline planning permission,
however following representation, this has been re-introduced as “Planning
Permission in principle”.
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7.2

Representation, Consultation, Notification and Publicity
Proposals to increase transparency and fairness include mandatory pre application
procedures for certain types of applications. The procedure is not yet defined and
whilst it is accepted that the aim is to ensure that applications when submitted include
all the necessary information, there is concern that there may be a degree of double
handling, which will not increase efficiency. In general the larger developers are
aware of the information required. The quality of information submitted by smaller
developers can be a problem and so it is important that the threshold is defined at an
appropriate level.

The responsibility for neighbour notification will transfer to the planning authority. The
concerns about the impact of this on resources was highlighted previously and remains an
issue.
The proposal to introduce Good Neighbour Agreements between the developer and the local
community is indicated in the Bill, however there is still little clarity on their purpose and about
the role of the Local Authority. Any agreement can be very resource intensive to negotiate
and to enforce.
The Bill proposes that it becomes a statutory requirement to publish a weekly list of
applications and decisions. The list of applications is already published by NLC and the list of
decisions is to begin to be published in the near future. Regulations will make provision for
recovery of costs for this in the future.
The proposals for Hearings are amplified in the Bill. For some categories of application,
hearings may become mandatory through new regulations or a development order, but for the
remainder of applications it will be for Planning Authorities to decide in which circumstances
they hold hearings, and the format they will take.
This will be separate from the proposed new appeal process where the appeal against a
delegated decision will be to the Planning Authority. Procedures for these will be set out in
future regulations.
8

Enforcement

8.1

A number of measures for improving enforcement were set out in the White Paper, in
keeping with the philosophy that enforcement is not punitive but about prevention. There is
some concern that the procedures proposed do not go far enough to give confidence in the
enforcement system however The provision to require a retrospective application is
welcome, as is the requirement to serve a notice on the Council when work is to commence
and when work is complete. Where planning conditions relate to the start or completion of
development, this removes from the planning authority the onus of having to constantly
check whether work has started/finished. It is considered, however, that this does not go far
enough and applicants should be required to certify in the notices that all appropriate
conditions have been met, with penalties being able to be applied if they have not.

9.

Financial Implications

9.1

The Scottish Executive’s Explanatory Notes, which have been issued with the Draft Bill,
include a Financial Memorandum. This indicates potential implications for the Executive
and for Local Authorities.
Additional costs are expected for the Scottish Administration through additional work on the
National Planning Framework, Development Plans, Planning Applications and Appeals.
They estimate a total of £530k per year for Scottish Executive Planning Division and £684k
per year for the Inquiry Reporters Unit (SEIRU).
The costs to Local Authorities are still being evaluated in conjunction with COSLA and the
Scottish Society of Directors of Planning (SSDP). Some savings are expected through
efficiencies, for example: removing the requirement for Structure Plans but this saving would
not be available in the City Regions where two “tiers” of plans would still be required. While
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the financial memorandum gives some figures (including an estimated total cost to Local
Authorities of £10.7 million per year in the transitional years 2008-09 and 2009-2010 and
£8.9million per year ongoing), these figures would need to be considered with extreme
caution at this stage.
Significantly, the Scottish Executive has assessed that the planning system is at present
under – resourced. Added to this, the reform proposals seem likely to generate more costs
than savings. Further information on this will be brought to Committee when it becomes
available.
10.

Sustainability Implications

10.1 One of the key aims of the Planning Bill is to support Sustainable Development and it is
proposed to make this an underlying objective of Development Planning. Further comments
on this have been included in paragraph 5.2 above.
11

Recommendations

11.1 It is recommended that committee:
1. Notes the main provisions of the Planning Bill and the accompanying Financial Memorandum.
2. Agrees that the comments included in this Report be forwarded to the Scottish Parliament
Communities Committee.
3. Authorises the Director of Planning and Environment, in conjunction with the Convenor and
Vice Convenors, to submit any appropriate additional comments to the Scottish Parliament on
technical details.
David M. Porch
DIRECTOR OF PLANNING AND ENVIRONMENT
North Lanarkshire Council
15th February 2006
WRITTEN EVIDENCE FROM JEAN M M OLIVER
Thank you for the invitation to comment further on the above Bill.
The Consultation Statement
4.45-6 Those living in rural areas are penalised. Our local plan was on display in a hall six
miles away, with no regular bus service to cover a wide hinterland. The plan itself was a mass
of colour coding with no key to unlock. Once a council officer was extracted from the tight
huddle those in attendance had formed, they all proved helpful. But surely members of the
public should have been greeted on entrance, the officers introduced (it was unclear if they
were officers or merely other members of the public), and the plan talked through.
I believe that every Community Council/Association should have to host a local plan
presentation with a planning officer and locally elected county councillor(s) present to
introduce the plan and field comments. A debate would stimulate interest and Jo Bloggs
would take on board the aims of the plan. Who knows, the planners may also learn a thing or
two!
4.49 Any significant development or departure from a local plan should require a public
meeting to be held locally to the plan site where a presentation to local councillor(s), planning
officer(s) and members of the public would be made by the applicant.
4.61 Any proposal for "Approval in Principle" would be grossly unjust for those living in rural
areas for reasons stated in 4.45.
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4.113 I agree with all the specific suggestions for change to current legislation, but remain
concerned at the number of listed buildings allowed to remain empty and fall into a state of
disrepair.
5.2 See comments in 4.45. Most people are not in a position to "engage" with the planning
system. There is no local involvement.
5.7 Public meetings at local level at the LDP stage would help to inform communities of their
rights in planning. At present there is a firm belief that the only members of the public entitled
to comment on planning matters are those notified of a planning application on their doorstep
-a distance of 4m! Stimulate debate -use the media. See 5.19 below.
5.19 The complete planning application file should be accessible to the public, all
correspondence, details of ownership, objections and newspaper advertisements of any
planning applications should contain more information to help identify sites, especially in rural
areas. The whole process should be more open/inclusive. Advertising all planning
applications should be mandatory - at present it is left to the discretion of the local newspaper!
5.21 I wholeheartedly concur.
5.22 Community Councils should arrange public meetings for all potentially controversial
planning applications or those which deviate from the local plan. The issues raised by
members of the public and the outcome of any vote taken should be passed to the LPA.
5.29 1. Fluorescent card should be used for on-site notices, erected by the planning officer
delegated to that planning application which would ensure the officer was acquainted with the
site.
2. Weekly/ fortnightly lists of all planning applications should be sent by the planning
department to be displayed at a pre-arranged venue in every community.
3. Community Councils should be responsible for neighbourhood notifications, which should
NOT be restricted to the present 4m limit but should include anyone likely to be affected by
the proposed application.
5.32, 5.35, 5.38 Why not consult with a planning authority already involved in such
legislation? Winchester, for example, has been mailing DETAILED weekly planning lists to
every Parish Council, County Councillor, Statutory Consultee and local Post Office for years.
5.70 Monitoring and enforcement should remain with local authorities. It is questionable
whether local individuals would have the necessary expertise.
5.81 The listed building regime is farcical. If a building is worthy of being listed, then funding
should be in place to either restore it to its former use or to an acceptable alternative use.
Locally, any derelict eyesore is a listed building screaming out for attention but allowed to fall
into further decay. Far from saving interesting buildings, a listed designation seems to sound
the death knell.
5.92 There ought to be some legislation to enforce would-be developers to restore aborted
schemes to an acceptable site rather than walk away leaving a mess behind.
5.104 Broadly speaking, I support this suggestion.
9.9 It is unbelievable that the despoliation of our biggest asset, our beautiful countryside, by
mammoth pylons, is even under consideration. Will we never learn? We were duped over
North Sea oil production. Now, here we are, or some of us are, prepared to accept that the
future of the planet rests with the north of Scotland having to produce the power for the rest of
the U.K. by a system already abandoned by those countries which have experimented with it.
Let's not be fooled. We will be the all- time losers, the winners the foreign companies with
vested interests. We have the inventiveness to find alternative means of manufacturing power
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Iocal to the end user. Wind power only works when the wind blows so back-up by a more
reliable source would still be necessary. So let's look at alternative local sources. What is
good for one area may not work for the next. Let's investigate what other countries are doing,
but not allow them to dictate to us what we should be doing, far less let them be the main
manufacturers of the necessary equipment,
Pylons have not been proved unsafe to those living in close proximity, but, more to the point,
they have not been proven to be SAFE.
Pylons would also provide an easy target for saboteurs. Strange that a nation who can build a
Channel Tunnel, PLUTO (Pipe Line Under The Ocean) during a World War! and provide
underground gas supply from the south coast to Heathrow Airport, in the most densely
populated region of the British Isles, should even contemplate despoiling a countryside which
provides most of its income. Oops! Wrong country!
10.10 An Environmental Court is worthy of investigation.
11.8
Third Party Right of Appeal must be reconsidered in light of the support
demonstrated.
Jean M M Oliver
February 2006
WRITTEN EVIDENCE FROM PAULL & WILLIAMSONS
We commented on the White Paper and are pleased to have an opportunity to comment on
the Bill. It may help if we say that this firm has for many years operated a specialist planning
and environmental law unit and that we act for developers, planning authorities and objectors
throughout Scotland, although primarily for developers.
It is appropriate to begin these comments by saying that we welcome the Bill in principle
along with the other changes which are in hand. The planning process has important
implications for the Scottish economy but has not been working well. Planning authorities
are unable to keep development plans up-to-date, there are long delays in development
control and the whole process is too often perceived as being anti-development. Reform is
urgently needed and the provisions in the Bill should go some way towards meeting our
concerns.
One of the problems in commenting on the Bill is that the detail of a lot of what is proposed is
to be provided later. That is perhaps inevitable but the consequence is that it is difficult to be
sure how particular proposals are intended to operate in practice. This is particularly the case
with the proposed ‘hierarchy’ of developments.
While we welcome the Bill, there are 7 matters which we have concerns about or which we
think could usefully be strengthened. These are considered in turn.
1. Development plans:
We support the proposal to move to a one-tier development plan system outwith the four main
cities regions. We have been trying to make the two-tier system work for more than thirty
years with no more than limited success. We particularly welcome the proposed statutory
requirement to update plans every five years but we think it will be necessary to support the
requirement with some form of penalty for default. This is not the first time a statutory
requirement has been tried and experience with the earlier provision suggests that the
proposal will not have the desired effect unless it is supported in some way.
We also support the proposal to require statutory consultees to engage in the plan-making
process. It would be logical to complete the change by requiring them to have regard to the
plan in exercising their functions. There is a precedent for this with national park plans.
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We are pleased to see that all plans will undergo a merit testing procedure.
We also
understand the desire to promote more user-friendly procedures for merit testing but it will be
important that these procedures are sufficiently rigorous to expose any weaknesses in the
plans. It would be unfortunate if the move towards more user-friendly procedures resulted in
the superficial examination of plans.
There is a lack of detail with regard to the grounds on which a planning authority will be able
to depart from the recommendations of a reporter on their local development plan. There is an
important issue of confidence here and we do not see why such grounds should not be spelt
out in the Bill.
2. Hierarchy of development:
We think the proposal to introduce a ‘hierarchy’ of development has the potential to speed up
decision-making. However, we would make three comments on the proposal:
(1) We have no difficulty with the need for ‘national’ developments being established
via the National Planning Framework but such developments will give rise to a
great deal of local interest and it will be important that local communities have
confidence in the mechanisms employed to test the need. The Bill gives no more
than limited information about these mechanisms.
(2) Careful thought will need to be given to the definition of the different levels in the
hierarchy if time-consuming disputes are to be avoided. Applicants will need to
know when an application is lodged into which level of the hierarchy it falls.
(3) We are unhappy about the suggestion that appeals against delegated decision
should be heard by elected members, although, again, this is an area where
there is a lack of detail in the Bill. As a generalisation, it is undesirable that
decision-making should be tainted by the appearance of bias and this would
seem to be a blatant case of making the planning authority judge in their own
cause. Officers will make the initial decision in the name of the authority and then
members will review that decision in the name of the authority. Such a proposal is
unlikely to generate confidence in the system. It could also place planning officers
in a difficult position. They could refuse the application and then brief the review
committee on the proposal.
3. Early determination of appeals:
It is appropriate that appeals which do not merit more extensive consideration should be the
subject of early determination. However, we are concerned by the suggestion that a
‘significant’ proportion of appeals might be disposed of in this way largely because they do not
properly address grounds of refusal. Our experience is that the drafting of grounds of appeal
is sometimes made difficult by the very limited information given in the grounds of refusal.
This is particularly the case where members refuse an application against the advice of their
officers. We suggest that the position could be improved by postponing the requirement on
the applicant to give a full statement of case for an appeal until after the planning authority
have justified their refusal of the application. At that stage it would be appropriate to dismiss
appeals that do not properly address the grounds of refusal.
4. No change to development proposals during appeals:
We are concerned about the provision (s.18 of the Bill) that, subject to two exceptions, no
new matter may be raised during a planning appeal. Our concern is that this could rule out
changes designed to reduce the impact of the development, for example, by reducing the size
of the development. We do not see that the local community is in any way disadvantaged by
such a change. The White Paper states that the Executive’s top priority is to promote
sustainable economic development. To require an applicant to start again with a fresh
application in such a case would seem to be the antithesis of promoting such development.
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5. Public inquiries:
If an appellant’s right to opt for an inquiry into an appeal is to be removed, it will be important
that SEIRU are careful to ensure that appeals are subject to a sufficiently rigorous means of
testing the issues on appeal. The adversarial format of the public inquiry may not be very
user-friendly but it has the merit of allowing for a robust testing of evidence.
6. Compensation:
The firm handles a certain amount of compulsory purchase and compensation work and we
are concerned that the measure of compensation for industrial and commercial concerns has
moved out of line with that in England and Wales. As a result of changes introduced in the
recent planning reforms, industrial and commercial concerns south of the border may be
eligible for an additional loss payment in addition to normal compensation for the acquisition
of their land. The need for such a payment has been recognised for a number of years. The
introduction of this Bill provides an opportunity for Scotland to catch up.
7. Third party appeals:
We support the Ministers’ decision not to include a provision for wider rights of appeal. Such a
provision would cause considerable delay to developments and introduce a great deal of
uncertainty into the land development process.
We hope these comments are helpful. We would be happy to amplify them if required.
Yours faithfully
Paull & Williamsons
20 February 2006
WRITTEN EVIDENCE FROM PEEBLES CIVIC SOCIETY
Thank you for your letter of 22 December 2005 inviting us to submit evidence on the general
principle of the Bill, which we are pleased to do. Although we have considerable experience
of local planning matters, we do not have any professional planning expertise. Our views,
therefore, are those of an involved voluntary community group.
General Comments on the Objectives of the Bill
We find that various objectives set out in the White Paper do not appear to be mentioned in
the Bill. Maybe because we have not searched the accompanying documents, we are unable
to tell whether these matters have been abandoned or are to be dealt with by other means
such as regulations, SPPs, PANs, etc, and therefore whether or not the omission should be
objected to.
One of the declared objectives of the White Paper was:
“to make it easier for people to be involved in planning, and to help to shape the
future of their communities”.
A significant difficulty for individuals and community groups in this respect is in knowing the
extent to which a planning authority’s policies, supplementary guidance and its determination
of planning applications need to conform with national policy and guidance – bearing in mind
that local policies and decisions will need to take account of local circumstances. We firmly
believe that this needs to be clarified, and we were encouraged by the stated intention in the
White Paper to:
“define enhanced status for national planning policy documents”.
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The provisions under 28 in Part 7 for Scottish Ministers to conduct an assessment of a
planning authority’s decision making in respect of planning applications “as to whether they
have been made in conformity with advice given to the authority by Scottish Ministers” seems
to imply a need for conformity, but we believe that something more explicit is required. Our
comments below under Part 2, S.25(1) regarding “Material considerations” are also relevant.
Also, the White Paper included:
“The planning system must also play its part in ensuring that development is
sustainable. Sustainable development will be promoted by:
striving for high quality design in all new development.”
Although S.3D of Part 2 makes a general provision for planning authorities to contribute to
sustainable development through development plans, there is no specific provision for high
quality design. It is, in our opinion, essential that there should be.
A high quality built environment is necessary for a high quality of life for the whole population.
This was emphasised by Alan Wilson MSP, the then Deputy Minister for Sport, the Arts &
Culture, in the forward to the Scottish Executive’s publication “A Policy for Architecture for
Scotland” as follows:
“One of the main tasks of the Executive is to bring about improvements in the lives of
people not only through better services and economic opportunity but also through
improvements in the physical environments in which individuals and
communities live and work.”
The current failure to achieve this was emphasised by Sam Galbraith MSP, the former
Minister for Environment, Sport & Culture, to the Royal Town Planning Institute:
“But the true measure of the effectiveness of the planning system is what it actually
delivers on the ground. Scotland has many fine towns, villages and neighbourhoods
and these are protected through national, and in some cases international,
designations. But I am far from convinced that the areas that have recently been
developed will justify special measures for their conservation and
enhancement. In my travels throughout Scotland I do not see the conservation
areas of tomorrow.”
Usually, high quality design is not a priority for developers. Although it now seems to be
recognised that design is a legitimate consideration in development control (development
management) with the use of Design Statements in some situations, planning authorities will
hesitate, because of the costs involved, to insist upon high quality design if there is a
possibility of losing an appeal brought against them. Only a statutory provision will
overcome that reluctance.
In our view, there needs to be provision under a heading such as “General Duties of Planning
Authorities” – because development management is involved as well as development plans for planning authorities to have a duty to ensure good design in all classes of development.
Only then will there be a change of thinking in planning authorities away from “is it bad
enough to refuse” to “is it good enough to approve”.
We find it surprising that, whilst the Executive widely advocates high quality design, it fails to
take the opportunity to ensure it when such a golden opportunity as new legislation presents
itself. If, as we understand it, the Nature Conservation (Scotland) Act 2004 places a duty
upon all public bodies to further the conservation of biodiversity, surely the Planning
(Scotland) Bill must place a duty upon all planning authorities to ensure high quality design in
all new developments.
PART 2
Local Development Plans
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Re S.16(3)&(4)
We cannot understand the need for this, nor its purpose. One would have thought that a
single Local Development Plan was the place for all matters covered by S.15, in a district or
part of a district, to be brought together for ease of reference, not to be split up between
several different Local Development Plans prepared for different purposes, particularly as the
Local Development Plan is to be the basis for development management (S.25(1)).
Re S.21(6)
It is not clear what action, set out in an Action Programme, the planning authority can propose
to take in order to implement the development plan – as, presumably, its actions in
accordance with the plan will depend upon the submission of applications for development.
Supplementary Guidance
Re S.22(2)(b)
It is not understood why regulations (presumably made by Scottish Ministers) may be
necessary to make provision as to the matters which may be dealt with. One would imagine
that the matters which should be dealt with will depend upon the content of the individual plan
and the need for supplementary guidance based on local circumstances.
Re S.22(3)
In our view this does not make provision for effective and meaningful engagement by the
community in the consultation process – which is a declared aim of Scottish Ministers. As
with strategic and local development plans, the consultation needs to be in two stages –
initially for the main issues and later for the detail. Proper consultation is just as necessary for
supplementary guidance as for the development plan itself, especially as there may be an
even greater requirement to take account of local circumstances in supplementary guidance.
Re S.22(8)
We commend the provision for supplementary guidance to be “approved or amended” by
Scottish Ministers – presumably to ensure that it complies with national policy principles or, if
not, that any deviation is justified by local circumstances. In our view, this check upon
planning authorities at the supplementary guidance level of detail is essential. We believe,
though, that it should go further and that S.22(6) should require Scottish Ministers to be
provided with details of unadopted representations.
Status of Development Plans
Re S.25(1)
We believe that “material considerations” could be such an extensive “let out” that some
indication of what constitutes a “material consideration” should be provided.
PART 3
Development Management
Re 10 – Pre-application consultation
The purpose, treatment and consequences of pre-application consultation do not seem to be
given.
Re 11 – Public availability of information as to how planning applications have been dealt with
We believe this to be an important requirement, but it is not clear to us exactly what is being
proposed. We think that where an application is being made by a planning committee, the
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planning officer’s report which was presented to the committee should be made available,
together with any views expressed by the committee especially where the committee’s
decision is contrary to the officer’s recommendation. The same principle should apply to
applications dealt with by officers.
Re 13 – Pre-determination hearings
This gives the applicant the opportunity to make the case for development to the planning
committee. There is a need for objectors to have a similar opportunity. This may or may not
be provided for by “and any person so prescribed”, and should be clarified. In our view, the
pre-determination hearings should pre-date the determination sufficiently for considered
objections to be lodged.
Re 16 – Local developments: schemes of delegation
Whilst there is provision, where an application is refused under delegation, for the applicant to
require the planning authority to review the case, there would appear to be no provision for
applications which were approved, but which were objected to, to be reviewed by the planning
authority. In our view this would be a serious omission, removing the opportunity for the
elected representatives of the community to decide applications in respect of local
developments which have been objected to – especially as, presumably, many Article 4
Direction developments within conservation areas would be local developments.
Re 19 – Duration of planning permission and listed building consent
It would appear that there is no provision for the duration of planning permission and listed
building consent to have an end date once development has begun. We believe that an end
date is necessary to reduce the risk of unfulfilled planning permissions and listed building
consents compromising future development schemes and future policies and plans.
Schedule – Repeals
We commend the repeal relating to part of S72(1)(b) of the Planning (Listed Buildings and
Conservation Areas) (Scotland) Act 1997 which will enable town scheme grants to be made
to all conservation areas, not only to those designated as outstanding.
Yours faithfully
J Barry Teasdale
Honorary Secretary
Peebles Civic Society
1 March 2006
WRITTEN EVIDENCE FROM PERSIMMON HOMES EAST SCOTLAND
1. The General Objectives of the Bill.
The white paper “Modernising the Planning System”, is generally considered by Persimmon
Homes (East Scotland) as positive step by the Scottish Executive in seeking to produce a
planning system that is clear, accessible, able to respond to market and economic drivers and
most importantly support investment.
There are, however, a number of points within the white paper that require further
consideration and clarification if these worthy aspirations are to be achieved:
Third party rights of appeal
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The decision to drop the imposition of a Third Party Rights of appeal is broadly welcomed and
would have only hindered development and created further burden on an already strained
planning system.
A number of the measures proposed to increase public participation in the planning process
to allow removal of third party appeal rights may, however, be equally onerous on both local
authorities and developers in bringing about development on the ground.
2. The National Planning Framework.
Statutory weight to National Planning Framework is welcomed but it is also imperative that
this is linked to the spending and investment programmes of public bodies and other
infrastructure providers. The potential to stifle development is clear when taking into account
the current situation with Scottish Water.
The new Planning Advice Note on Community Engagement will have to set out clearly the
requirements expected of applicants in the pre-application discussion process. It will also be
important to involve developers in the scope of this Advice note to identify what will be an
achievable consultation strategy based on Persimmons past experience.
3. Development Plans.
Making development plans
Statutory requirement on local authorities to produce a development plan on a 5 year rolling
program is broadly welcomed given the current position that 70% Local Plans are more than 5
years old and 20% are 15 years old.
The proposal to limit the scope to depart from Reporters Recommendation following Public
Local Inquiry is further welcomed. This position should be further amended to mirror the
position in England where the local authorities can not overturn the Inspectors
recommendation. The current situation has undoubtedly resulted in the questioning in the
value of the Public Local Inquiry Process where the Local Authority has chosen to ignore
Reporters recommendations with little or no justification.
The proposal to grant “approval in principle” at the development plan stage may save on the
requirement for an additional outline planning application. The concern would be if this also
resulted in more onerous requirement from Local Authority at Local Plan preparation stage
with resulting cost implications on a site which might then not proceed to be allocated within
the plan.
Creating four city-plans
The removal of strategic planning out with the four city regions is welcomed and addresses
the requirement of adjacent local authorities to address there functions as hinterlands for the
main cities.
The intention to require statutory Consultees to engage in the plan making process is
necessary and supported, if the resulting plans are to be implementable and not constrained
by service capacity.
Mandatory examination for strategic development plans and local development plans, where
objections are not resolved is welcomed especially at the strategic level. The transparency of
the strategic planning process and the ability for the council’s policy position to be questioned
has been severely curtailed by the current process, which has limited engagement with the
public and developers.
4. Development Management.
Reduction in time limit to submit appeals from 6 to 3 months is not supported. Persimmon
would consider the timescale inadequate for applicants to consider their position and explore
avenues open to them prior to proceeding to an appeal. This may result potentially in the
number of appeals increasing, as applicants will have little or no choice other than to appeal.
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The requirement for neighbour notification of planning applications to be undertaken by
Planning Authorities mirrors the current position in England. Persimmon would have to
question if Planning Authorities are suitably resourced to undertake this statutory requirement.
Neighbour notification is time consuming and any delay in undertaking it may lead to a
resulting delay in the registering of applications by Authorities where backlogs already occur.
This will also leave the Local Authorities exposed to potential claims against them for not
adequately carrying out the neighbour notification process.
Requirements for improved Pre-application discussion is welcomed and Persimmon has
significant experience in carrying this out for major development schemes such as at
Bathgate and Bangour Village Hospital. The scope of this community engagement will require
to be clearly defined if meaningful discussion is to take place. The potential of a Local
Authority to refuse to register an application, or public group to object to the Scottish
Executive on the lack of public engagement demonstrates the importance of clearly setting
out the scope for the pre-application discussion process. The Local Authority will also have to
be extensively involved in this process if meaningful discussion is to be made especially
where developer and community view remain at variance and mediation may be required.
Pre-application discussion may undoubtedly produce a significant drain on existing over
stretched Planning Authority resources.
The identification of Major Developments and their prioritisation by Planning Authorities is
welcomed. Processing Agreements and increased planning fees may increase certainty but
the penalties for Local Authorities not meeting there own agreed targets should be made
clear. The requirement for the applicant to appeal non determination to recoup application
fees, if successful, at appeal does not appear to be adequate recompense for poor
performance by Local Authorities or adequate penalty to ensure that they prioritise these
applications.
Greater levels of Officer delegation are welcomed in potentially speeding up more
straightforward applications.
Local Review Body replacing appeals to Scottish Executive is not considered as a positive
suggestion in either speeding up decisions or providing an independent third part review of a
Local Authorities policy position. Local Review Bodies have the potential to shift delay and
backlog from the Scottish Executive Inquiry Reporters Unit to the Councils themselves. The
Councils are, however, already overburdened and understaffed with little ability to meet this
additional requirement.
The intention to achieve greater transparency in dealing with Local Authority land holdings in
the development plan and planning application process is welcomed. Greater transparency is
also required where the Local Authority is acting within a Joint Venture Arrangement with
other parties promoting land for development purposes.
The requirement for “Good Neighbour Agreements” is questioned in the context of the
existing measures available to the Local Authorities in terms of conditions, agreements and
ultimately enforcement power. The Local Authorities need to prioritise the enforcement
function more rather than seek to restrict developments further. The use of planning
conditions and agreements already adequately controls the development of land a further
layer will only create unnecessary delay.
5. Miscellaneous and General Provisions.
Planning Gain
Greater guidance on the application of Planning Agreements by Planning Authorities is
necessary and welcomed in establishing a consistent approach. The production of Planning
Agreements themselves and ultimate negotiation with Local Authorities can be time
consuming and model conditions/agreements produced by the Executive may also aid the
conclusion of these agreements and should be considered in any review.


800

ANNEX E: OTHER WRITTEN EVIDENCE
The house building industry needs a planning system that gives it certainty in relation to
investment decisions and clarity on wider expectations such as design and sustainability. The
process needs to be streamlined and clear guidance will need to given to Local Authorities in
the application of the aspirations within the white paper to ensure that this is achieved.
Gareth Mills
Persimmon Homes East Scotland
March 2006
WRITTEN EVIDENCE FROM PERTH AND KINROSS ACCESS GROUP
Development Plans
I believe that disabled people who are to be consulted should be given the opportunity to be
consulted in a number of ways and media’s depending on their impairment and abilities. The
more diverse the method of consultation the better quality and quantity of consultee and
ultimate consultation content the better the results will be.
Given these factors one should be given the opportunity to be consulted via e mail, e mail
panels, hard copy, re-writable CD to enable answers to be added, via local access groups,
online consultation and voice only consultation (via tape or CD). There should be a variety of
mediums considered and on offer, such as, large print format, audio tape, interactive internet
via an appropriate web site; in that same vain it is worth considering a purpose built
interactive forum with chat room, posts, internal mail, blog and the ability to fill our
questionnaires on such a site, one should also be able to send complete reports on such a
site.
Any and all consultation must be advertised through and appropriate ‘parent organisation’
who will have produced a list of consultees, such as the DRC or SDEF. People who are
already registered with the DRC or SDEF should be contacted via whatever method of
contact they have stated is more appropriate to them. Forthcoming consultations should also
be advertised through the press the same as a public enquiry or hearing. Technology must
be put to full use in advertising consultations by means of e mail, appropriate web sites and if
available individual Access Panel/Group Web Sites.
If the Government manage to sort out the additional questions on disability issues for the next
National Census there will be much more information available as to who is disabled, where
they live, age, sex and possibly degree of disability, etc. That being the case it will be easier
to build more comprehensive data bases on Consultees and potential Consultees. In the
meantime databases must be created by organisations from the bottom up i.e. starting from
Access Panels/Groups through to national organisations such as SDEF and then to
Governmental organisations such as DRC, SBSA. The Scottish Executive and The Office of
Disability Issues for those consultations that are reserved matters.
The method for consulting those with disability issues really depends on the abilities of the
consultee given their individual impairment(s). I believe that it is up to the individual to decide
on how they are consulted, however, it is more the initial contact that gives the difficulties.
Consultation should not rely on one method of communication but on various processes that
are available. I would suggest that some that is already mentioned be used but this must be
along with hard copy paper via Royal Mail or postage/courier service, audio tape in both the
subject and related documents and the response. I do believe that other forms of
communication such as Braille, CD and larger print are useful and should be considered,
depending on the situation and need of the individual.
It may be that previous consultation documentation was available in alternative formats but
the internet and hard copy via Royal Mail seems to have been the preferred method. Given
the mandatory requirements in the DDA 2005 for Public Bodies this would no longer be good
enough as every reasonable action must be taken to consult with as many disabled people as
possible reaching out to all thus covering as diverse range of abilities as possible.


801

ANNEX E: OTHER WRITTEN EVIDENCE
Disabled people should be paid for the advice given. However, we must also consider the
value of that advice and who it is coming from, the extent of the advice given, and most
importantly the quality and suitability of the advice. The question should therefore be, who
gets paid for the advice they give?
There should be a graded scale of payment costs that would regulate payments to disabled
for the advice they give given the experience and/or qualifications. Bt qualifications I do not
mean a qualified architect but more that even an architect would have to have either a vast
amount of experience or/and be qualified in the field of ‘Inclusive Environmental Access and
Design’, NRAC registered Consultant or Auditor (at different levels on the scale). I do not
believe that unqualified or inexperienced disabled people should be paid the same as those
who are. But, most definitely should be paid for advice given.
Access Statements
There should be some particular issues included in an access statement, such as
x How the consultation process has been undertaken.
x The number of disabled people consulted
x The results of the consultation
x Any and all contradictions between what the developer/architect is suggesting
that may go against the outcome of the consultation and the reasons for deviating
from the results of the consultation.
x Access Approach
x Proximity of Parking and/or vehicular access (if appropriate)
x The minimum standard used to comply with the Building Regulations
x How best practice is to me met over and above the minimum requirements of the
British Standards.
x The methodology uses to evaluate the access requirements.
x Although the access statement should contain issues that are relevant to building
standards and not planning the access statement must be submitted at both the
planning and building warrant stages of submission.
The above list is not exhaustive but gives what I believe to be the fundamental content of a
basic access statement. We must be vigilant with the issue of access statements because
we can easily get carried away with pages and pages of intention, whereas what we need to
see is action and not simply and intention that can be dropped or superseded at some future
moment in time.
We must also be aware that what is likely to occur is that general access statements are
drawn up that could be used for any and the majority of developments when what is a
necessity is individual access statements tailored and drawn up for each planning submission
in particular.
I believe that what is equally important is the size of access statements, in that; there are
some organisations that when asked what size an access statement should be they will say
25 to 30 A4 pages. Unless it is a very large development with very complex access
difficulties I would submit that an access statement should be concise and to the point of
highlighting the issues relevant to that development and should concentrate on what will be
achieved as opposed to what might or could be, if only scenario.
There most certainly needs to be an express commitment in the legislation or the guidelines
to the legislation on the content and usage of access statements. We must avoid at all costs
‘Access Statement Specialists’ for the same reasons as above. Whereas access statements
are important what must be the overriding commitment is what will actually be carried out to
meet not only the minimum British Standards but where ‘Best Practice’ is not only used but is
going beyond the minimum requirements of the BS.
Access Statements should be used for all applications whether for one residential or business
building to a development or infrastructure of National importance and relative size.
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What is relevant is the content of each statement, in that an access statement of perhaps two
or three paragraphs should be submitted for a single dwelling or building an access statement
for a national development is likely to be 30+ pages in length. Therefore, what should be
given in guidance here is what is expected for developments graded in size and the relativity
of both the necessity and importance of access statements.
6. Current good practice is contained in the British Standards Institute (2001) BS8300:
Design of
Buildings and their approaches to meet the needs of disabled people Code of Practice. BS8300 is a useful reference for anyone considering the needs of disabled
people when designing new buildings or altered existing buildings. Should access statements
be measured against the latest established best practice?
There are a number of issues contained in this statement (or question) such as; we must not
get mixed up with what is a planning matter and what is a building control issue. However, in
saying this and as I have already alluded to above an access statement must be measured
against something and the only relevant documentation that it can be measured against is the
current British Standard.
Also please note that the BS8300 is not relevant in Scotland as of yet but is only in force in
England and Wales. The relevant British Standard for Scotland is still (unfortunately) the
BS5810 which is grossly outdated.
We must also remember that a British Standard is very much a minimum requirement and as
such is the ONLY standard that most architects are likely to use unless directed to always try
and better the minimum. This is born out over years of inadequate facilities being designed
because the relevant British Standards are outdated and only deliver the bare minimum
requirements. Something must be written into The Building Regulations that extend and
encourage the use of ‘Best Practice’ and not simply the minimum because it happens to be
the relevant BS at that given time.
Yes we must refer to certain British Standards but there are many more than simply the
BS8300, such as the BS5810 (current standards in Scotland) ant the BS5588 which are the
fire and evacuation regulatory standards.
But, as previously stated we must not get mixed up with what is a planning matter and what is
a building regulations issue.
Pre-application Consultation
7. The Scottish Executive has the power to specify who and how the pre-application
consultation will take place. Do you think this will have an impact on how disabled people are
involved?
Not only will the Scottish Executive have this power they MUST USE IT if this legislation is to
have any impact on how disabled people will be involved and more importantly how it will
affect the lives of disabled people.
The most common denominator we come across as professionals in the field of ‘Inclusive
Environmental Access and Design’ is either the bare minimum that architects, councils,
housing associations, public bodies and businesses can get away with or that the facilities
that are provided do not meet the needs of the majority of disabled people. For the future it is
imperative that these sort of issues are avoided at any and all cost and I do not think that
anyone who is a professional in this field would argue that the only real way to avoid the
terrible facilities that disabled people are expected to cope with must be dealt with under due
and appropriate legislation.
We must have the issue of who is allowed to design facilities for disabled people enshrined
within legislation, otherwise we will have gained nothing. In 2002 the Declaration of Madrid
stated that,
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“The recently adopted EU Charter of Fundamental Rights acknowledges that to achieve
equality for disabled people the right not to be discriminated against has to be complemented
by the right to benefit from measures designed to ensure their independence, integration and
participation in the life of the community. This synthesis approach has been the guiding
principle of the Madrid congress that brought together more than 600 participants in March
2002”.
Further it is declared that the 600 participants in the Declaration had the following vision:
a. Away from disabled people as objects of charity… and Towards disabled
people as rights holders.
b. Away from people with disabilities as patients… and Towards people with
disabilities as independent citizens and consumers.
c. Away from professionals taking decisions on behalf of disabled people …and
Towards independent decision making and taking responsibilities by disabled
people and their organisations on issues which concern them.
d. Away from a focus on merely individual impairments…and Towards removing
barriers, revising social norms, policies, cultures and promoting a supportive
and accessible environment.
e. Away from labelling people as dependants or unemployable… and Towards an
emphasis on ability and the provision of active support measures.
f. Away from designing economic and social processes for the few… and
Towards designing a flexible world for the many.
g. Away from unnecessary segregation in education, employment and other
spheres of life …and Towards integration of disabled people into the
mainstream.
h. Away from disability policy as an issue that affects special ministries
only.…and Towards inclusion of disability policy as an overall government
responsibility.
The UK Government was one of the leading countries in the formation of the Declaration of
Madrid and as such must now begin to take measures to bring to fruition the rights of
Disabled People and the beginning of that process can start here in this planning legislation
by stopping the disgraceful practices over the past three decades, and more, of those who
want to cut as many corners as possible because they fundamentally do not know or
understand the real need requirements of our disabled colleagues in society.
It is not the case that ‘if the Scottish Executive may or may not use the power they have’ but a
case of they MUST use the power they have to stop people who are so called professionals
designing
sub-standard facilities because all they have to do (albeit under the
Building Regulations Legislation) is look up what is the mimimum requirements and
implement them into their designs and drawings.
We have a situation here where unless the Scottish Executive grasp the nettle and stop the
likes of generic Architects, unqualified and inexperienced officers in Public Bodies and
business being allowed to design for disabled and instead turn to a much more principaled
model by where a genuine input by a person who is experienced and/or academically
qualified in the field of Inclusive Environmental Access and Design is mandatory.
Such persons can be quite easily found and utilised through Heriot Watt University, National
Register of Access Consultants, Local Access Groups/Panels or who personally advertise
and can prove that they have the experience and/or qualifications to work in this field.
Part of the pre-submission process must be that the applicant can prove that consultation has
taken place with, at least, organisations who represent disabled people or individual disabled
people and that those organisations or individuals must be remunerated for their expertise.
After all an Architect is very well paid for his expertise, so why should a disabled person not
be paid for their expertise.
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Only through this type and depth of consutation and a fundamental change to who is allowed
to design facilites for disabled people will this legislation be of any benefit to the people in our
communities. After all it is not the person who is disabled and creates the problems of
disablity but the inadequate environment that is unable to sustain the needs of a person(s)
who has an impairment that is the real cause of disability and consequently discriminaton in
our society.
I sincerely hope that this submission is forwarded to The Scottish Executive in it’s entirety and
not watered down before it gets there because unless the statements and suggestions
contained within this consultation report are taken seriously then the Executive will have
missed the biggest opportunity to date to improve the lives of the disabled people and visitors
of Scotland.
It is not only imperative that consultation with disabled people and specialists occurs at every
level during the planning process but further that specialist in the field of Inclusive
Environmental Access and Design have a statutory place in any and all Design Teams during
the complete process. Further, that these specialists are involved in the construction and
fitting process of the build.
Keith Robertson
Graduate Certificate in Inclusive Environmental Access and Design
Chairperson
Perth and Kinross Access Group
March 2006
References
The Declaration of Madrid 2002, from the participants at the Madrid congress.
WRITTEN EVIDENCE FROM PERTH AND KINROSS COUNCIL
The Enterprise and Infrastructure Committee of Perth and Kinross Council, at its meeting of 1
March 2006 considered a report from the Executive Director (Planning and Transportation) on
the Planning etc (Scotland) Bill. The report was unanimously approved by the Committee and
I have attached for your information a copy of that report. I have also summarised below the
key issues and responses as considered by the Committee:
Response To The Bill
In general, the general thrust of the Bill is welcome and should be supported. It offers the
prospect of greater efficiency and certainty for economic interests while still ensuring the
protection and enhancement of the environment. However, there remains an inevitable
tension between greater speed and efficiency on the one hand and greater inclusiveness
combined with regard for environmental considerations on the other. In addition the Scottish
Ministers would apparently be potentially giving themselves greater control over a variety of
local planning decisions. Whilst some of these powers may never be invoked, this does give
cause for concern.
Part 1: National Planning Framework
The Bill proposes a statutory footing for the National Planning Framework (NPF) and sets out
a requirement for consultation before the document is laid before Parliament. Whilst giving a
statutory framework to the NPF is welcomed, the requirements for consultation and the lack of
a potential examination in public fall far short of the requirement for Strategic and Local
Development Plans. Consequently, the NPF may result in local democracy being diminished
as major decisions with far reaching consequences for local communities are taken at a
national level without an adequate input from affected Local Authorities.
The current NPF focuses on the central belt and the 4 main cities, saying very little about the
rest of rural Scotland, nor dynamic growth areas such as Perth and Kinross. Increasingly the
NPF may become the driver for major infrastructure investment, particularly in the central belt.
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There is already evidence of this in the discussions on Scottish Water’s future investment
programme, where projects identified in the current NPF are likely to be identified as a higher
priority than those in areas such as Perth and Kinross. It is essential that there is an
appropriate forum for an open public debate on such a key document and the public inquiry
system already embedded in the planning system would appear to be the most appropriate
means.
Part 2: Development Planning
Sustainable Development
For the first time the Bill introduces a statutory duty on Planning Authorities to exercise their
development planning functions with the objective of contributing to sustainable development.
This is welcomed however one anomaly which does give come cause for concern is the
absence of a similar duty on the Scottish Ministers in preparing the National Planning
Framework.
Strategic Development Plan Authorities
In its response to the White Paper the Council requested the Executive not to be overly
prescriptive in determining the format and working arrangements of the SDPA allowing the
new authorities to come up with working arrangements appropriate to their individual
circumstances and fit for purpose; the issues and overall volume of work associated with the
development and implementation of the Dundee Strategic Development Plan would not be
comparable to that of the Glasgow and Clyde Valley Plan and would not require a dedicated
planning team but could be achieved by joint working between relevant authorities.
The Executive’s prescriptive approach to this issue seemed to be diametrically opposed to its
own efficient government agenda which encourages local authorities to be more innovative
about service delivery.
It is unclear whether the Bill as drafted indicates that these concerns have been addressed as
much of the detail will be in the form of secondary legislation and guidance. The Bill proposes
that the Ministers may ‘designate a group of authorities to jointly prepare the Plan,’ which is
acceptable. Strangely, Section 4(3) allows Ministers to “direct that an employee of a
constituent authority is to be assigned to manage the process of preparing and reviewing the
Strategic Development Plan” and in the next subsection specifies the job title of that person.
This seems to be too detailed an issue to include in primary legislation and implies that the
Executive still wishes to be too involved in how local authorities deliver the SDP and is
unnecessary interference in local democracy particularly as the Plan preparation will be
funded by the constituent Authorities.
Local Development Plans
Sections 15 to 21 lay out arrangements for the preparation, consultation, examination of and
constitution (ie adoption) of Local Development Plans (LDPs), which will replace Structure
and Local Plans. These are generally acceptable, giving local authorities flexibility over the
number of LDPs they prepare (either a mosaic as in Perth and Kinross Local Plans at present
or a single authority wide plan).
A significant change is that there will be no requirement for the preparation of a draft Plan,
rather, to publish for consultation a ‘main issues’ report. The intention is to speed up the plan
process. Unfortunately, the Strategic Environmental Assessment (SEA) legislation which
LDPs will need to follow, on the other hand, specifically requires that the SEA is conducted at
a draft plan stage. Some change will be required to bring these pieces of legislation into line
with each other.
The arrangements for public examination of final LDPs include a requirement for the reporter
to consider as the first matter whether there has been adequate consultation over the Plan.
Thereafter they may issue a direction requiring the SDPA or the local Planning Authority to
undertake further consultation. This could result in a significant delay in the process. Any
assessment of the adequacy of the consultation process should be done in advance as part
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of the consideration of the Development Plans Scheme or immediately at the end of the
consultation period.
Supplementary Planning Guidance (SPG)
Supplementary Planning Guidance is not referred to in the current Planning act, although it is
addressed in Executive guidance. It is used where a policy response to a new issue or a local
issue is needed quickly. SPG is now referred to in the Bill (Section 22) which requires SPG to
be submitted to Ministers who may and may direct that it is modified or not adopted. Whilst
giving SPG a statutory basis is to be welcomed, there can be no justification for such
Ministerial interference in minor or localised issues where a policy response is needed
quickly. It is suggested that the Ministers’ powers to modify or reject SPG should be limited to
those instances where the guidance clearly contravenes national policy or the National
Planning Framework.
Part 3: Development Management
Delegation
The Bill requires each planning authority to prepare a scheme of delegation for the
determination of planning applications for “local developments” (the description of which is yet
to be defined) by planning officers, with the intention of making the system for the
consideration of such planning applications more efficient. This scheme will have to be
approved by Scottish Ministers. The proposal has further consequences, however, because
planning applications for “local developments” which are determined by planning officers
under this scheme of delegation will be capable of being appealed by the applicant to a body
of councillors who will review the decision. This is distinct from appeals against the refusal of
planning applications for major categories of development (also still to be defined) which will
be made to the Scottish Ministers as at present. This will give rise to inconsistency between
planning authorities, leading to public confusion for instance.
In practice, it is likely that almost all refusals of planning permission by officers under
delegated powers will be appealed to the Council “appeals review panel” thereby undermining
the effectiveness of delegation. In that case, the “appeals review panel” might even have to
assess and determine more proposals than the actual Committee. It will require the Council to
consider whether the Committee and the “appeals review panel” are to comprise the same or
a different group of councillors, and to establish the source of professional planning and legal
advice to assist the operation of the “appeals review panel”.
It is evident (as demonstrated by the clamour for TPRA) that individual residents and local
communities tend to be more concerned with the implications of the approval of planning
permission than the refusal. It would be simpler and more consistent to merely require all
recommendations of refusal to be determined by a Committee of councillors, thereby
providing a local assessment by democratically elected members, rather than introducing
schemes of delegation and different appeals mechanisms.
Permitted Development
The principal of increasing permitted development rights is welcomed as is the continuing
dialogue with officials in the Scottish executive on the review of the GDPO. The Council would
reserve judgement of the effectiveness of this proposal until the details of the GDPO review
are known, thus allowing an appraisal of both the financial and environmental impact.
Enforcement
The Bill proposes legislative changes with the purpose of increasing the priority and
commitment which planning authorities are to give to enforcement. This together with the
detailed measures proposed are welcomed. Consideration should be given to the opportunity
to take the proposed start notices a step further by requiring the applicant to submit with the
start notice documentary evidence to demonstrate how they have complied to any obligations
or suspensive conditions.
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General Issues
Increased Powers of the Scottish Ministers
At present there are a number of areas where Ministers can potentially become involved in
planning at a local level; in practice these powers are seldom invoked. However, when
considering the report on the Planning White Paper, at the Council Meeting of 21 September,
concerns were raised over a number of areas where the Scottish Ministers intended to retain
or indeed increase control over planning at a local level.
The publication of the Bill has done nothing to allay those fears, indeed the details indicate
that the Scottish Ministers propose to enhance their powers to become involved in planning
particularly at a local level.
Some of the new powers to be conferred on Ministers go beyond what can reasonably be
argued to be necessary in the public interest and is contrary to the principles of subsidiary
and proportionality.
Third Party Rights of Appeal (TPRA)
The absence of TPRA is to be welcomed and is in accord with the Council’s
view.
Plain English
It is noted that move towards plain English, successfully incorporated into many of the
Scottish executive’s publication, in not evident in the proposed legislation.
Current and Future Resources
The general thrust of the proposed legislation should be supported, but many of the
consequences for the Council will only become apparent as details emerge, especially in
terms of staff, costs, skills and their availability.
The Council has concerns that, in the absence of much of the detail which will emerge in
secondary legislation and Planning Advice Notes, the independent research recently
commissioned by the Scottish Executive, into the financial impact of the Bill may be flawed.
This research indicates that the Scottish Executive now estimate that the costs of the Bill will
be £10 million across all aspects of the service, but especially in respect of development
plans, implementation, enforcement and tree conservation. Certain key impacts of the reforms
may still have been underestimated, in particular the impact of the statutory duty to update
Development Plans every five years, the neighbour notification of Development Plan
proposals and planning applications, and the potential release of resource capacity by
expansion of permitted development rights.
Conclusions
The Council welcomes and supports the general thrust of the Bill, but these sentiments are
tempered by uncertainty until details emerge on many of the proposals. The Council trusts
that its comments will be taken into consideration by the Communities Committee and looks
forward to participating in the development of the Bill and its secondary legislation.
Peter Marshall
Development Plans Manager
Perth and Kinross Council
March 2006
WRITTEN EVIDENCE FROM EMMA PETTITT
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
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communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Emma Pettitt
16 February 2006
WRITTEN EVIDENCE FROM CAROLINE PHEVLIN-STEWART
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
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I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Caroline Phevlin-Stewart
9 February 2006
WRITTEN EVIDENCE FROM CHRIS POMPHREY
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I am not an environmental nut but anyone can see how nature is suffering under the ‘free
market’. Labour needs to stand against people like the CBI, WTO etc or it will disappear.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Chris Pomphrey
17 February 2006
WRITTEN EVIDENCE FROM PORTOBELLO CAMPAIGN AGAINST THE SUPERSTORE
In August 2003 an application was submitted to build a superstore on the former Scottish
Power site at the west end of Portobello. This was a speculative development by Duddingston
House Properties who believed that the planning guidance, principally NPPG8, would support
such a development. The plan for the store showed a typical box enclosing an area of 7,900
sq.m. which is almost as big as the nearby ASDA store at The Jewel.
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PCATS was formed following a public meeting of over 300 people in November 2003 with the
remit to oppose this development by scrutinising the application and lobbying the City of
Edinburgh Council (CEC). Our local councillor, a member of the planning committee, publicly
spoke against the development and thereby lost his right to vote when it came to committee.
This angered many local residents, who, whilst understanding the prejudice this might show,
felt that their local representative could not give voice to local sentiment and back this up with
the power of a vote. An adjacent councillor who lives within 600m of the site, also on the
planning committee, said nothing so as not to lose her vote and was vilified by some in the
community for not speaking against the development. Who’d be a councillor?
Scrutiny of the proposal by ‘lay’ people on the PCATS committee revealed glaring omissions,
inconsistencies and obvious errors in the supporting documents; for example, maps of cycle
ways in Glasgow would form part of a sustainable transport plan - in Edinburgh? (This ‘cut
and paste’ mistake remained even during the public inquiry but the developer didn’t seem to
realise that if so little care had gone into preparing the plan, who could trust it). Another
blatant error was stating that there was a cycle underpass under the Portobello by-pass.
There is no such thing.
However, the major omission from the transport assessment was a critical road junction,
controlled by traffic lights, that is within 500m of the site whereas junctions over 1.5 kilometres
away were included. This had been done with the agreement of the council traffic officer and
no explanation was ever given as to why this was so. The traffic officer left CEC soon
afterwards for New Zealand and has not been heard of since. It became clear that much
preliminary discussion had taken place between the developer and officers of the council prior
to the application submission. Maybe this is desirable as it smoothes the development
process but it certainly cut out any community involvement. I believe it came as a major
surprise, to developer and planner alike, when the community rose up against this
development.
But should it have been so? A brief meeting had taken place with Portobello Amenity Society
where the directors of the company were told in no uncertain terms that it was felt that a
superstore was not needed and was inappropriate for the site.
A PCATS surveys showed that 96% of those asked were against the superstore. A survey by
the developer showed that only 4% of those asked thought that a superstore was needed in
Portobello. The evidence was there, but the developer chose to ignore it because they felt the
planning guidance supported him, regardless of what the community wanted.
We believed that we were winning the argument and were looking forward to taking part in the
due democratic process. This was thwarted by the developer appealing for non-determination
even though they had been happy to extend the period of consideration when they thought
they would get permission granted. The council stated that it was minded to refuse the
application on urban design reasons, retail grounds and after further consideration, traffic
congestion.
PCATS, after discussion with Friends of the Earth Scotland (FoES), decided that it would
become a party to the appeal and supply its own expert witnesses. However, we were warned
that it would cost over £20,000 for the two witnesses we needed to fight the retail and traffic
cases. But all was not straightforward. Two national firms of retail consultants gave backword
after agreeing to take on our case. We suspect that higher management in these firms
reneged on the agreement with us after discussion with another party. We cannot be certain
that this other party was not the developer.
At the inquiry, which was to last two weeks but stretched to three due to the developer asking
for more time, the community witnesses proved their worth. The council withdrew retail as a
reason for refusal and it was left to our witness to argue crucial points such as the superstore
not being in the town centre. And, although the council’s traffic witness could give evidence
he was prevented from mentioning road capacity and congestion by a legal nicety because
this was not in the original report to the council committee. In the end, the reporter refused the
appeal because, amongst other things, the roads could not cope with the expected increase


811

ANNEX E: OTHER WRITTEN EVIDENCE
in traffic from the development and the superstore was not connected with the rest of the
town.
So what did we learn? The main points are:
1

Some developers do not care what their neighbours or the local community wish for;

2

Planners often do not seem to care what the local community wishes and see their
role as aiding development rather than being a check on bad development;

3

CEC officers did not scrutinise the supporting documents carefully enough.
Principally, the Retail Impact Assessment was checked by a statistician (who said the
numbers added up) and the Traffic Assessment was flawed from the start. The traffic
officer at committee, commenting on the expected congestion, said it would be like
forcing meat through a sausage machine but that it would be acceptable in her view;

4

Passion in the community was not enough to defeat the developer at the public
inquiry. The community had to raise a considerable amount of money to pay for
expert witnesses. Also there was a huge time commitment from the PCATS
committee in scrutinising the original proposal, making representations, preparing
precognitions for the inquiry and attending the inquiry itself;

5

Planning guidance is arcane, multi-layered, impenetrable and intangible to the
ordinary person;

6

It is a lie that, in many cases, the local authority and people in the community hold
back development and economic growth. The site in question was bought in 2002
and has been mostly derelict since that time. In December 2005 the site was sold on,
possibly for housing, to another developer. If Duddingston House Properties had
applied for houses on the site, these would probably have been built by now.

7

The local planning committee system is preferable to decisions being in the hands of
a single stranger no matter how qualified that person might be.

And lastly, without the assistance of FoES, we would have found it far more difficult, if not
impossible, to mount an effective opposition to the development at the public inquiry.
Would we have fared any better under the regime proposed in the Bill?

Our concerns are:
a)

Developers will not be interested in community consultation. Our experience showed
that they thought they only had to go through the motions of providing supporting
documentation and this would be accepted. It will be the same when supporting
evidence is given on community consultation;

b)

Consultants employed by the developer make out a case for the development rather
than presenting a professional, impartial assessment. If this model is followed for
community consultation, a ‘spin’ may be put on the results that does not fully reflect
the views of the community. Would it not be better for the local authority to
commission this consultation, at the developer’s expense, in line with local authorities
taking on responsibility for neighbour notification;
As councils are under increasing financial pressures, is there sufficient funding to be
provided for competent assessment of the community consultation or will this be
another demand on an already over-stretched planning officer?

c)

d)


812

How is the developer to define the community? Duddingston House Properties chose
a local amenity group, none of whom lived close to the site. Is the Community Council
the correct body and how representative are they of the community? They certainly
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do not have the necessary skills at present so is training to be given for them to play
a more active role? Who will pay for this?

e)

Although local plans will now be updated at five yearly intervals, the time for
consultation and the lack of draught plans will mean that without adequate
explanation of the ramifications of local plans, communities may not fully understand
what is being agreed.

f)

Following on from the user-friendliness of local plans, planning guidance will still be
arcane. For example, most people would now agree that traditional town centres
need to be strengthened against the ravages of out-of-town shopping centres. The
ordinary person might interpret that as meaning encouraging individual local shops.
Many retail planners would view this differently and that a superstore is needed in a
town centre to attract shoppers into it.

g)

And to wind up this list, the success of the PCATS campaign came about because
we had an articulate, well organised campaign in a well defined urban area with
members having some knowledge of planning and the planning system. Not all
communities will be able to mount such a campaign and bad planning decisions will
still be made because of the lack of good consultation.

In summary, we see difficulties in the developer carrying out the local consultation rather than
an independent consultant, we see difficulties in the local authority assessing that
consultation and we see great difficulty in defining what is the relevant community.
Many people who have become familiar with appeals to employment tribunals, the
ombudsman and a host of other appeal bodies erroneously believe we currently have a right
of appeal about planning decisions. They are incredulous to find that in Scotland, under an
administration that is striving for social justice, one party has the right to appeal a decision but
others do not.
What is the executive scared of in not allowing a third party right of appeal, even in certain
limited circumstances? If the consultation with the local community works as intended then
there will be no appeals as the development will be in line with what the community wants.
The threat of an appeal would act as a deterrent to lazy or arrogant developers that they had
better get the front-end consultation correct or there might be a problem later on.
One final thought on putting communities first. I attended a seminar on the white paper
consultation during last summer. The session on local community consultation was at the end
of a full day when attendees were tired, those who had stayed to the end that is. If local
communities are at the centre of the new planning legislation, by all means put them at the
start of the process but also engage them during the whole process; don’t just give them a
few crumbs of consultation. Give communities some teeth with a right of appeal equal to that
of the developer.
Stephen Hawkins
Chair
Portobello Campaign Against The Superstore
March 2006
WRITTEN EVIDENCE FROM NAOMI RALPH
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.


813

ANNEX E: OTHER WRITTEN EVIDENCE

I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Naomi Ralph
9 February 2006
WRITTEN EVIDENCE FROM IAN REEVE
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past - delivering on
community rights and sustainable development will ensure these are not repeated in the
future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
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Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Ian reeve
13 February 2006
WRITTEN EVIDENCE FROM RENFREWSHIRE COUNCIL
Dear Sir/Madam
Thank you for your letter of 22nd December 2005 enclosing a copy of the Planning etc.
(Scotland) Bill inviting the Council to submit evidence to the Communities Committee. Please
find enclosed a copy of a report approved by the Council's Planning and Development Policy
Board on 7th March 2006 as the Council's evidence to the Communities Committee.
Yours sincerely
G. C. Russell
Head of Planning
Renfrewshire Council
7 March 2006
Renfrewshire Council
To:

PLANNING AND DEVELOPMENT POLICY BOARD

On:

7 MARCH 2006
Report by
Director of Planning & Transport
PLANNING BILL

1.

Summary

1.1

The Scottish Executive have introduced the Planning etc. (Scotland) Bill to the
Scottish Parliament in December 2005 and have invited interested parties to provide
evidence to the Communities Committee of the Parliament.

1.2

The provisions of the Bill follow closely the terms of the White Paper on which the
Council responded favourably in October 2005.

1.3

This report briefly summarises some of the main proposals in the Bill and provides
comments where the Council has concerns regarding aspects of the proposals.

2.

Recommendation

2.1

The Board agree that this report be sent to the Communities Committee as the
Council's evidence on the Planning Bill.

3.

Background

3.1

The Scottish Executive have introduced the Planning etc. (Scotland) Bill to the
Scottish Parliament in December 2005 and have invited interested parties to provide
evidence to the Communities Committee of the Parliament by 6th March 2006.


815

ANNEX E: OTHER WRITTEN EVIDENCE

3.2

The provisions of the Bill follow closely the terms of the White Paper on which the
Council responded favourably in October 2005.

3.3

The primary objective of the Bill is to modernise the planning system, to make it more
efficient and give local people better opportunities to influence the decisions that
affect them. It will do that in four distinct ways:

y
y
y
y
3.4

It will make the planning system fit for purpose by introducing a clearer sense of
priority and allowing different types of application to be addressed in different
ways.
It will ensure that the planning system is more efficient by establishing new
requirements for the production of Development Plans that are at the heart of an
efficient system that provides certainty for users and are kept up to date.
It will be an inclusive system where local people can be more involved in the
decisions that affect them and their communities.
It seeks to ensure that those making policy will promote development in the most
sustainable locations.

General Comment
The Council generally welcome the main thrust of the proposals and support
the modernisation of the planning system to make it more efficient and to give
local people better opportunities to influence decisions that affect them.
However, the Council would wish to express a general concern regarding the
powers the Bill gives to Scottish Ministers to oversee and intervene into
matters that should be the responsibility of the local planning authority. It is
accepted that the Scottish Ministers should be involved with matters of national
importance or strategic significance and should have default powers to deal
with local planning authorities who consistently fail to carry out their
responsibilities to an acceptable standard. The Bill allows the Scottish
Ministers to supervise and check many matters that should be left for local
planning authorities to manage. It is suggested that the Bill be amended to
allow a greater independence by local planning authorities in matters which
only affect their local area.
This report summarises the main proposals in the Bill and provides comment where
the Council has concern or amendments to suggest.

3.4

National Planning Framework
The Bill makes provision for the National Planning Framework and emphasises its
role and status to make it a more powerful instrument for securing delivery of national
policies and programmes. The next National Planning Framework will be published
in 2008 and will set out national developments which will include developments such
as new railways and trunk roads. It will now require to be approved by the Scottish
Parliament.

3.5

Sustainable Development
The Bill now places a duty on planning authorities in relation to sustainable
development in that it is now explicitly stated that planning authorities, in exercising
their functions, must do so with the objective of contributing to sustainable
development.

3.6

Strategic Development Plans
It is proposed that Structure Plans will be abolished and replaced by Strategic
Development Plans, which will concentrate on an overview of genuinely strategic
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issues which cross Council boundaries for specific groups of authorities. The Bill
does not specify the authorities concerned but it is known that the intention is that
Strategic Development Plans will be prepared only for the four main city regions. In
all cases an examination (Public Inquiry) to deal with objections will be held.
Comment
This arrangement is unlikely to significantly change the current Structure Plan
grouping for Glasgow and the Clyde Valley and is therefore acceptable to the
Council. However, there is an aspect of the detailed plan preparation that the
Council wishes to comment on as follows.
Selection of Officer to lead Strategic Development Plan
Section 4(3) provides for the Scottish Ministers to select a specific employee of
the constituent authorities to manage the process, with other staff from the
authorities also being assigned to that task.
This is regarded as an
unacceptable interference with the local authority role and should be removed
from the Bill and runs counter to the successful procedures established in the
west of Scotland since 1996.
3.7

Local Development Plans
Local Plans will be replaced by Local Development Plans and these will be prepared
by all planning authorities for all parts of their districts, thereby covering the whole of
Scotland. These plans will set out a spacial strategy setting down detailed proposals
for development and use of land and require to conform to the Strategic Development
Plan where relevant. The Council wishes to make the following observations
regarding the proposed procedures for plan preparation:
Comment
Land owned by planning authority
Section 15(3) requires the planning authority to identify the land in its
ownership and an indication of the policies and proposals which relate to that
land. Every Council owns large numbers of parcels of land and properties
within their areas and so the creation of a schedule providing that information
will be a very extensive and time consuming task. In addition, Council land
ownership will be constantly changing and the information will quickly become
out of date and therefore be misleading. It is difficult to see what benefit this
proposal will have and this Council suggests that the requirement be
reconsidered.
If this proposal is to proceed, it would be better to restrict the Council land
ownership to those sites that are identified for development to reduce the
requirement to manageable proportions.
Opportunity for those who object to a proposal put forward by a representative
There is no mechanism for those who are opposed to proposals resulting from
a representation, who may support the planning authority decision to reject a
representation, to express their view at an examination. An example of this
arose at the PLI into the Renfrewshire Local Plan where an objector proposed
the release of green belt land
which was opposed by the Council as
well as local residents. There was no mechanism to publicise the implications
of the objection to the local residents, nor to allow them to be represented in
support of the Council's position. The new system should therefore give the
right of local residents to be informed of proposals resulting from objections
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and to be able to appear at the examination. It is important that this barrier to
community involvement is rectified.
Form of examination
Whilst the Bill gives the power to Scottish Ministers to make regulations as to
procedures for an examination for both the Strategic Plan and the Local
Development Plan, it states that the form of examination is to be at the
discretion of the appointed person. The current approach to Public Local
Inquiries is unsatisfactory as there is no prior knowledge of the inquiry
procedures before the appointment of the Reporter and the pre-inquiry
meeting. Decisions on how the inquiry will proceed has major implications for
workload and the organisation of information. The regulations should therefore
set down a clear procedure for inquiries or examinations so that all parties are
clear from the start what the procedures will be and can prepare and organise
accordingly.
Report by appointed person
Section 10(a)(ii) provides powers to issue regulations to prescribe upon which
matters planning authorities will be able to decline modifications recommended
in the report. In this respect it is important that the regulations allow for
discretion to local authorities on matters which relate to the local area.
Planning Authorities should have the discretion to have the final say, except for
matters of national importance, strategic significance and cross boundary
issues.
Timescale between reception of report and submission of Local Development
Plan
Section 19(12) requires the submission within 3 months of receiving the
appointed persons report, a number of documents including all modifications
to the Plan and environmental assessments resulting from modifications. The
period of 3 months is likely to be unachievable in many cases where the
appointed persons report is lengthy and complex. The timescale should be
extended to allow a more realistic period for these matters.
3.8

Development Management
Many changes are proposed in the way planning applications are dealt with to make
the system more efficient and to provide greater opportunity to be involved in the
decisions that will affect them and their communities.
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3.9

It is proposed that planning applications will be categorised as national, major or
minor and that by regulations different procedures will apply for submission,
processing and decision depending on the category of the application. This will allow
a more proportionate approach, allowing time and resources to be concentrated on
the more important and complex applications.

3.10

Developers will be required to intimate to the planning authority when a development
starts and finishes and this will facilitate monitoring by the authority and enforcement
if necessary.

3.11

A very welcome proposal is that where a development has been carried out without
planning permission, the planning authority will be able to formally request that a
retrospective planning application be submitted and this will constitute a first step of
enforcement procedure. In addition, a retrospective application will be subject to a
higher fee than normal.

ANNEX E: OTHER WRITTEN EVIDENCE
3.12

A significant change being brought in by the Bill is the transfer of the neighbour
notification responsibility from the applicant to the Council. This should ensure that
the notification is correctly done and so avoid the disputes which currently arise
between parties. It is however essential that the regulations which will govern this
provide for the necessary additional staff resources that will be required.

3.13

A significant new proposal is the requirement for developers to carry out preapplication discussion with community organisations prior to the submission of certain
categories of application to the planning authority. The Bill does not specify the
categories but the Executive is considering the following types of development which
will be specified by a Regulation.
x
x
x

3.14

Pre-determination Hearings will become mandatory for categories of application as a
method to allow greater inclusion by the public in the decision making process. The
regulations will decide on the categories of application that will be subject to a
Hearing but it is known the following categories are being considered:
x
x
x

3.15

Major developments
Developments that requirement environmental assessment
Large scale bad neighbour developments that are significant departures
from the Development Plan

Developments contrary to the Development Plan
Developments requiring environmental assessment
Large scale bad neighbour developments

Delegation schemes showing wide ranging delegation to officers will require to be
prepared by planning authorities in accordance with regulations to be prepared, which
is expected to require the scheme to be subject to approval by Scottish Ministers.
Where an application is refused by the officer, the applicant will be able to request
that the planning authority review the decision (Appeal).
Comment
The Council does not agree that the Scheme of Delegation should be subject to
approval by the Scottish Ministers. The criteria to be laid down in the
regulations should provide sufficient guidance for local planning authorities to
prepare and decide on their schemes. Scottish Ministers should not be
involved in such a detailed matter and the regulations should therefore not
include this requirement.
The Council is pleased to see that the provision for planning permission in principle is
contained in the Bill as the White Paper had proposed that this form of planning
permission be removed from legislation. The Council was one of many authorities
that objected to the proposed loss of this important and useful form of planning
application .
The Bill proposes changes to the planning agreement system (Section 75's) including
the introduction of unilateral undertakings by developers.
Comment
The changes to planning agreements are likely to be beneficial but there appears
to be a conflict between the proposals in the Bill and the proposals on
Supplementary Planning Gain currently out to consultation by the HM Treasury.
It is proposed that community organisations such as community council's will be able
to enter into good neighbour agreements to govern "operations or activities" relating
to a development. It is not envisaged that the scope for good neighbour agreements
will extend beyond reasonable planning considerations or that they will seek to
duplicate matters that could be subject to enforcement.
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Comment
In principle, a good neighbour agreement sounds beneficial for a community
but the Council has strong reservations concerning the practical
implementation of such a formal and legally binding agreement. Community
groups are unlikely to have the expertise to set up such agreements in a formal
way and the issues are likely to overlap or duplicate those dealt with in the
planning permission. The Council is likely to be drawn into these agreements,
both in their formulation and possible arbitration. Scottish Ministers should
reconsider whether the benefit of such agreements would justify the time and
resources that will be required to operate such a legally binding formal
process.
Enforcement is strengthened by the introduction of Enforcement Charters and
temporary Stop Notices and protection of trees is rationalised providing a more
effective system of Tree Preservation Orders.
Comment
Whilst generally welcoming this element of the Bill, an issue of concern is that
regeneration within woodland areas is not protected by the Order. Reviewing
Orders will partially address this issue, however there is continuous
regeneration in woodland areas covered by Tree Preservation Orders and the
legislation should therefore be amended to cover young trees naturally
regenerating within these areas.
The Bill makes provision for Scottish Ministers to oversee the performance of local
planning authorities and apply a more rigorous form of audit and intervention in four
main areas:-

y
y
y
y

Performance improvement
Share good practice
Ministers intervene where performance failure is persistent
Improve public confidence in the planning system

Scottish Ministers concede that the present powers to recover fees are not sufficient
to cover costs for certain planning processes and therefore propose to widen
regulations to enable planning authorities to apply fees and charges for a greater
range of processes.
——————————————————————————————————
Implications of this Report
1

Financial Implications - none

2

Personnel Implications - none

3

Community Plan Implications
Social inclusion - The new Planning Bill makes provision for a greater
input by the community to the planning process.
Modernising government - none
Sustainable development - The new Planning Bill will ensure that the
planning system works towards sustainable
development and in fact puts a duty on local
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planning authorities to do so.
4

Legal Implications - none

5

Property Implications - none

6

Information Technology Implications - none

7

Equal Opportunities Implications- none
WRITTEN EVIDENCE FROM SALLY RICHARDSON

Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Sally Richardson
7 February 2006
WRITTEN EVIDENCE FROM EMILY ROFF
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
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In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Emily Roff
9 February 2006
WRITTEN EVIDENCE FROM WILLIAM ROPER
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. Having an involved role in how ones
environment is altered should be an inalienable right in a democratic society; the effects of
our “habitats” on mind and soul are far reaching, and so it is only right that we should have a
say in them.
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Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
William Roper
8 February 2006
WRITTEN EVIDENCE FROM PROFESSOR ROWAN-ROBINSON
I am grateful for the opportunity to make representations in connection with the Planning Etc
(Scotland) Bill. I would emphasise that the views expressed in this letter are personal and it
may be helpful in this regard if I briefly explain my background. I have been closely involved
in the planning system for more than 35 years. I was a solicitor in local government in
London and North West England for more than ten years specialising in planning practice; I
was Professor of Planning and Environmental Law at Aberdeen University for a number of
years and am lead author of the principal text on the subject Scottish Planning Law and
Procedure (2001); and I have been working as a consultant in Planning and Environment
Law with a large firm of solicitors in Aberdeen since 1992. I have therefore had relevant
experience in both the public and private sectors and in academia.
I welcome the general thrust of the Bill and the other initiatives which are coming forward to
reform the planning system in Scotland. In my view these are long overdue. I propose in
this letter to confine my remarks to five matters. To summarise these:
(1) I am more optimistic than some about the consequences of the provisions in the
Bill for human rights;
(2) the ‘hierarchy’ of developments is to be welcomed but I think it will be important to
provide reassurance that the procedures for testing the need for national
developments will be robust;
(3) the statutory requirement to keep development plans up-to-date will be a positive
step forward, but experience suggests the absence of sanctions or incentives will
weaken the provision;
(4) there will be some difficulties inherent in the use of good neighbour agreements,
but these will be outweighed by the benefit of empowering local communities who
might be adversely affected by the operational effects of potential bad neighbour
developments; and
(5) included in the package of recent planning reforms in England and Wales was an
additional loss payment for the compulsory acquisition of commercial and industrial
property. The Planning Bill provides an opportunity to bring Scotland into line.
These five matters are now considered in turn:
1. Human rights
The planning system, almost by definition, is very largely about procedures and it is not
surprising that Art 6 of the Convention on Human Rights, which is entirely procedural, has
been a focus of attention with regard to the Bill. This focus of attention reflects a measure of
uncertainty about the application of Art.6 to planning procedures because this is an area in
which the courts have been feeling their way.
Article 6 provides that in the determination of a person’s civil rights, the person is entitled to a
fair and public hearing by an independent and impartial tribunal. What is clear is that a
planning decision is determinative of an applicant’s human rights so that Art.6 is engaged. It
is less clear when a planning decision will be determinative of an objector’s human rights,
although it seems that a generalised objection to a development, no different from that of
other members of the public, will not be sufficient to engage Art.6.
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Two issues in particular have emerged so far during the consideration of the Bill. The first is
whether the review of delegated decisions by elected members will be Art.6 compliant. The
second is whether the removal of the right of an appellant to opt for a public inquiry will
contravene Art.6. In both cases, the body deciding the appeal may not in terms of Art.6 be
independent and impartial. With reviews, the potential lack of independence is particularly
acute; but in both situations, the planning authority and the Ministers may be deciding an
appeal where their own policy is in issue. The courts have not, of course, had an opportunity
to consider reviews; but they have considered the appeal process and it seems that this lack
of independence and impartiality can be cured by the opportunity to challenge the appeal
decision on a point of law in the Court of Session if an appropriate procedure has been
followed during the appeal. It may be that this will suffice also for reviews. What is an
appropriate procedure will depend whether the dispute being determined in the review/appeal
is about the primary facts or whether it is about matters of judgement and policy.
With matters of primary fact, the courts will look for a quasi-judicial approach in processing
the review/ appeal involving a rigorous testing of evidence. It is unclear at present whether
the proposed review procedure will allow for this; but it could do so. So far as an appeal to
the Ministers is concerned, the issue is not so much who will choose the procedure but what
procedure will be adopted. If the Ministers are to decide the manner of disposal, they must
be careful to ensure that, where there are issues of primary fact, a rigorous process for testing
evidence is invoked. There are, today, many different forms of dispute resolution and a
public inquiry may not be the only means of applying the necessary rigour; but the
adversarial format of an inquiry is a well-established means of testing and establishing facts.
Where a review/ appeal involves only matters of policy and judgement, a quasi-judicial
process may not be required. A ‘hearing’ in terms of Art.6 does not necessarily mean an oral
hearing. In such cases, it may be sufficient to dispose of the review/ appeal through a more
informal procedure such as written submissions.
In other words, there is insufficient information about how these proposed changes would be
implemented to determine whether they will fall foul of the Convention on Human Rights.
However, in my view, it is not inevitable that they will. It will depend how the Executive intend
to implement the changes.
2. ‘National’ developments
I welcome the proposed ‘hierarchy’ of developments.
It has the potential to speed up
decision-making and to release resources so that planning authorities can focus on the more
important natters. At the top of the hierarchy will be ‘national’ developments. These will be
listed by the Executive in the National Planning Framework (NPF).
The White Paper
indicates that these developments will include major transport, water and drainage, energy
and waste infrastructure projects, major urban regeneration schemes, and large strategic
business and industry investments. It goes on to say that the need for such developments
will be established by the NPF.
The consequence of this is that, when an application for the authorisation of such a
development subsequently comes forward for decision (whether as a planning application, an
Electricity Act authorisation or a centre line order for a trunk road or motorway), it will not be
possible for local people to question the need for the development but only the design,
location and other matters of detail.
Yet major schemes of development of this sort
commonly give rise to a great deal of local interest and concern and, if people are to have
confidence in the system, there must be an opportunity for them to question the need or at
least to see that the need has been tested in a way which is open, transparent and sufficiently
robust.
Lack of confidence on this score in the past has led to the disruption of local
authorisation processes.
I imagine the Executive will have a clear process in mind; but I think it would boost public
confidence in this important matter if the process was spelt out more fully in the Bill. At the
moment the Bill simply provides that there will be a very general consultation requirement and
that the NPF will be laid before the Scottish Parliament for 40 days before Ministers make the
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final decision. It is right that Ministers should make the final decision on the need for such
projects but the question is where will the need for these national developments be tested? It
is optimistic to hope that MSPs will be able to undertake such a task. Within the 40 days,
time may be found for a parliamentary committee to look at the list for 2 or 3 weeks. But
there may be upwards of 30-40 projects on the list and there is no way in which the
committee could consider the case for each project and make an informed assessment of the
need in that time.
Consider how long it took parliamentary committees to assess the
principle of just one project, the Edinburgh Trams. A more practical solution might be to put
such a list to a panel of experts appointed by Ministers who will inquire into the need, perhaps
taking oral or written evidence from officials, the public and other interested parties, and
report to Ministers.
Such a report could then inform the discussion of the list by the
parliamentary committee.
3.

Keeping development plans up-to-date

Up to date development plans are the keystone to an effective planning system. The inability
on the part of many planning authorities to keep such plans up to date is one of the greatest
failings of the present system. The proposed statutory requirement to keep such plans up to
date is, therefore, a positive step forward. However, I am concerned that it will not be
enough in itself. I say this because there used to be just such a statutory requirement (under
the old one tier development plan system) and, in the absence of sanctions or incentives, it
failed by and large to achieve the desired result. I know the Executive considered possible
sanctions at one stage. These included reducing the influence of out of date plans and
policies, stopping the right to charge fees for planning applications and naming and shaming.
While default powers in the hands of the Executive could help, such powers have been
available for years and have never been used.
4.

Good neighbour agreements

I was commissioned by the Scottish Executive in 2005 to undertake some research into how
such agreements might be accommodated into the planning system and this has given me an
insight into the advantages, and some of the disadvantages, of these agreements.
Experience in the USA shows that these agreements can empower communities by giving
them a direct role in the oversight and control of aspects of a potential bad neighbour
development. As such, they would go beyond the conventional safeguards achieved at
present through conditions and planning agreements. While American planning processes
differ from those in Scotland, their experience is relevant partly because the trigger for these
agreements (an application for a permit) is the same; and partly because the agreements
have the same objective there as they would have here.
There will be difficulties, but I do not think these defeat the potential benefits of agreements.
The first of these difficulties is that defining a ‘community’ will not always be easy. It will vary
from case to case. In some cases, it will include everyone in a defined area; in other cases,
views may be divided and the ‘community’ will comprise only some of those in an area. That
is not, of itself, a problem. The important point is that the planning authority should be
persuaded that the concerns expressed are legitimate and that there should be safeguards.
Secondly, lack of resourcing and commitment will mean that some communities are unable to
contemplate entering into a good neighbour agreement. In such a case, reliance will have to
be placed, as at present, on conventional safeguards delivered through conditions and
planning agreements.
Thirdly, planning authorities will need to make it clear to communities that if they fail to reach
agreement within a set time, then reliance will be placed on conventional safeguards. This
will avoid communities trying to frustrate a development by refusing to enter into an
agreement.
Finally, these agreements are likely to take months, perhaps more than a year, to negotiate.
Unless flagged up at an early stage, they will slow down the decision-making process quite
significantly. It will be important, therefore, that they are only used in those exceptional
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cases (open cast coal workings, other mineral workings, waste disposal facilities, some
industrial complexes) where the added benefit of direct empowerment is clearly required. It
should be made clear to planning authorities that this instrument should be used only in
exceptional circumstances. In most cases, conventional safeguards should suffice.
5.

Compensation for compulsory purchase

The amount of compensation payable for the compulsory purchase of commercial and
industrial property is more generous in England and Wales than it is in Scotland and this is
inequitable. Compulsory purchase can have a devastating effect on claimants who face
losses beyond those compensated by the market value of their interest plus disturbance.
This has long been recognised with residential and agricultural property with home loss and
farm loss payments. It has now been acknowledged in England and Wales for commercial
and industrial property through the introduction, as part of the package of recent planning
reforms, of an additional loss payment.
No such payment is made in Scotland
notwithstanding an increase in recent years in the use of compulsory purchase powers. The
Planning Bill provides an opportunity to correct this inequality.
Yours sincerely
Jeremy Rowan Robinson
15 February 2006
WRITTEN EVIDENCE FROM RICS
The Royal Institution of Chartered Surveyors in Scotland (RICS Scotland) has noted the call
for written evidence on the Planning etc. (Scotland) Bill and is grateful for the opportunity to
participate in this debate.
RICS Scotland is the principal body representing professionals employed in the land, property
and construction sectors. The Institution represents some 9,000 members practising in
sixteen land, property and construction markets, who are employed in private practice, in
central and local government, in public agencies, in academic institutions, in business
organisations and in non-governmental organisations.
As part of its Royal Charter, the Institution has a commitment to provide advice to the
government of the day and, in doing so, has an obligation to bear in mind the public interest
as well as the interests of its members. RICS Scotland is therefore in a unique position to
provide a balanced, apolitical perspective on issues of importance to the land, property and
construction sectors.
Having considered the Planning & (Scotland) Bill at length, we wish to make the following
comments.
General
RICS Scotland welcomes the Planning etc. (Scotland) Bill and supports its primary objective
of modernising the planning system to make it more efficient and give local people improved
opportunities to influence the decisions that affect them. We believe that the Scottish
Executive have accurately identified many of the shortcomings of the current system and the
proposals have the potential to deliver an effective plan-led system with clarity.
Part 3, Section 4, Hierarchy of developments for purposes of development management etc.
RICS Scotland broadly supports the concept of a new hierarchy for development. We believe
this is a positive proposal, which has the potential to speed up the planning application
process.
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However, we are concerned that thresholds for the new classes of development are to be set
by secondary legislation. It is unclear why this cannot be introduced by primary legislation and
we would welcome further clarification on this matter.
As there will be significant variation in the procedures for submission, processing,
determination and, most significantly, appeals depending on which category the application
falls into, RICS Scotland believes that there should be an opportunity for detailed debate on
this important issue as early on as possible.
Furthermore, RICS Scotland queries whether it is necessary to introduce entirely new classes
of development. The Scottish Executive’s Planning Audit Unit already makes use of the
distinction between domestic and non-domestic developments, which is also used in the
neighbour notification process. It is the view of RICS Scotland that, rather than imposing the
new classes of major and local, the established simple and already familiar distinction could
be successfully applied in this context.
In addition, in light of the Scottish Executive’s early indication of what may come to constitute
the threshold for the major class of development, RICS Scotland would like to offer some
further observations.
We understand that the Scottish Executive has suggested that thresholds are likely to be set
at 300 units for residential developments, 5000 m2 for Class 1 retail and at 10 MW for wind
farms.
Firstly, we would observe that there is a disparity in these thresholds. It is expected that the
majority of applications for new housing in Scotland will fall below the residential threshold
whereas retail developments of 5000m2 are not uncommon. We would welcome consistency
in the setting of these thresholds. It is also important for regional variation to be taken into
account for the hierarchy to work in different urban and rural contexts.
Secondly, we are concerned at the possible detrimental impact of the high residential
threshold on smaller residential schemes where much valuable innovation, particularly in the
field of design, takes place.
Finally, RICS Scotland seeks clarification on reserved matter applications. At present, it is
unclear what procedure is to be applied in cases where outline planning permission has been
granted to, for example, 350 units with 40 houses requiring detailed applications.
Part 2, Development plans
RICS Scotland supports the new proposals for local authority development plans to be
reviewed within a defined timescale.
However, we are conscious that the preparation of development plans will impact
considerably on already limited resources. We strongly suggest that the Scottish Executive
should ensure that local authorities are sufficiently resourced to undertake this obligation.
In addition to this, we seek further clarification on the possible sanctions to be applied against
local authorities where out of date plans may be in use. As regularly updated development
plans are to be at the heart of the modernised planning system in Scotland, RICS Scotland
believes it to be of fundamental importance that appropriate checks and balances are in place
to ensure compliance.
Part 3, Section 16, Local developments: schemes of delegation
Whilst we are sympathetic to the idea of local issues being determined locally, RICS Scotland
is concerned at the likely implications of the Bill’s proposals on the appeal process for
applications classed as local.
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Although dependent on how thresholds for different classes of development are set, as well
as how the delegation of powers is arranged in each local authority, under the new provisions,
a large proportion of planning applications may lose the option of appeal to the Scottish
Ministers, with recourse to the Court of Session on points of law only.
We urge that careful consideration be given to whether both the initial decision-making
process and the appeal can be carried out by the same body. RICS Scotland supports the
retention of the right to an independent appeal hearing.
Summary of points
x

RICS Scotland welcomes the new hierarchy in planning but suggests that
already existing classifications could be applied

x

RICS Scotland seeks further detail on the resource implications of the Local
Development Plan review requirement and its enforcement

x

RICS Scotland seeks further debate on the appeal process for developments
classed as local

On behalf of RICS Scotland, I hope you will find these comments useful during the Stage 1
deliberation of the Planning etc (Scotland) Bill. Please do not hesitate to contact me, should
you wish to discuss further any of the points raised.
Liisa Muinonen
Public Policy Executive
RICS
6 March 2006
WRITTEN EVIDENCE FROM RSPB
Introduction
The RSPB in Scotland is supported by some 74,000 members and employs more than 180
staff to promote the conservation of birds and biodiversity throughout the countryside and
seascape. We have practical experience of managing land and coast for conservation,
farming, forestry and other enterprises. We undertake biological and economic research to
underpin our policy analysis and advocacy. We also have experience of environmental
education and training for all ages. The RSPB is the BirdLife International partner in
Scotland.
Our involvement with the planning system covers a wide range of aspects and extends from
individual applications to involvement with a range of Executive advisory groups. The
planning system offers an important mechanism for protecting and enhancing our
environment which last year resulted in RSPB Scotland commenting upon over 400 individual
pieces of casework.
We were pleased to be invited to provide oral evidence to the Committee on the 8 February
on behalf of Scottish Environment LINK. We support the written evidence submitted by LINK
and provide the following additional comments on specific issues.
1.

National Planning Framework

While we welcome many of the proposals relating to the National Planning Framework (NPF),
we are concerned that there will be no opportunity to challenge or test this document. This
has not been the case for equivalent documents developed elsewhere in the UK. If the NPF is
to establish the principle for a number of nationally important developments, it is critical that
the principle be tested in an open and accessible forum.
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We agree that determining national policy at a national level is logical and necessary.
However, the proposals for scrutiny and consultation in the Bill are insufficient given the
status that will be accorded to both the document and the ‘national’ developments listed in it.
We are concerned that there are no opportunities for local authorities, individuals or
communities, who might be affected by the proposals, to actually challenge or test the
contents of the NPF. We recognise that there will be opportunities in development plan
inquiries or examinations to debate the specific locations or design of proposals but believe
this to be inadequate. Essentially the NPF will establish outline planning permission for
particular developments leaving local communities with opportunities to wrangle over the
colour or the specific footprint.
We also understand that the document will be submitted to Parliament for 40 days and be
subject to some level of parliamentary scrutiny, yet to be determined. We remain interested in
what this process might be but sceptical that the parliament will have adequate time to
consider the detail of the NPF within this time frame.
If Parliament or Scottish Ministers were to appoint an independent representative or panel to
examine the contents of the NPF Parliament would then be equipped with the same
information available to Ministers when they consider Strategic Development Plans. We also
appreciate that the document will be subject to SEA, this is welcome and will provide useful
information to those making important policy decisions, but it will not allow those most likely to
be affected by a proposal to lodge an objection or challenge the principle.
The use of the Examination In Public (EIP) procedure is widespread, particularly for strategic
spatial plans. For example:
x

x

x

The Regional Development Strategy for Northern Ireland ‘Shaping Our Future’
sets out the future development of Northern Ireland until 2025. It was subject to public
consultation and then to a public examination by an Independent Panel which lasted
for 5 weeks.
The London Spatial Development Strategy covers 7.3 million people, 32 London
Boroughs, provides a strategic framework for London for the next 10-20 years and
was subject to extensive public consultation. It was also subject to an Examination in
Public by a Government appointed panel for a period of 7 weeks.
Every Regional Spatial Strategy (RSS) in England is subject to an Examination in
Public unless there are exceptional circumstances indicating why this should not
happen. According to government policy this is: “to provide an opportunity for
discussion and testing in public, before a Panel appointed by the Secretary of State,
of matters selected by the panel to test the soundness of the draft revision to the
RSS” (PPS11: Regional Planning)

These procedures are neither lengthy nor complex. They clearly provide a valuable level of
scrutiny to ensure that the policies in place are robust and valid. These strategies are similar
to the NPF but do not provide ‘approval in principle’ for national projects (for example waste,
transport and energy projects). If the NPF is intended to make important decisions about
developments that may have significant impacts on individuals and communities surely it too
must at least be subject to an examination in public?
2. Sustainable development
We welcome Part 2, 3D of the Bill which requires local authorities to exercise their functions in
relation to development plans with ‘the objective of contributing to sustainable development’.
“Sustainable development is a concept easy to subscribe to, harder to put into practice.
What
is the
change
andfrom
action
that results
from aHowever,
strategy –
and
The
Bill matters
represents
a first
step to
in culture,
making policy
the leap
concept
to practice.
if the
this
is designed
to deliver such
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is one
to fulfil
the modernisation
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set out in the Planning White Paper and ensure that
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step and extend the current purpose of Sustainable Development from Development Plans to
Development Management and to the NPF.
a) Why the current Bill falls short of putting Sustainable Development into practice
x Producing development plans in accordance with sustainable development principles is
welcome, largely reflects current practice but is inadequate if we are seeking to ensure
that sustainable development moves from the conceptual to the practical. Each
development management decision must seek to deliver as sustainable a development
as is practicable in order to ensure that well-intentioned policy aims stated in development
plans are translated into action on the ground.
x A material consideration ‘should serve or be related to the purpose of planning’ (SPP1). If
there is to be a common interpretation of this policy, there must be a clear, unambiguous,
and collective purpose to planning. This requires the purpose under Section 2 to be
applied to Development Management and to the NPF.
b) Emerging Best Practice
The Planning and Compulsory Purchase Act 2004, which requires Development Plans in
England and Wales to contribute to the achievement of sustainable development, has led to
the emergence of a variety of different approaches intended to ensure development
management contributes towards sustainable development. However, the absence of any
clear statutory relationship between sustainable development and development control
has led to inconsistency between local authorities and the demands they place on
developers.
This is comprehensively set out in a report carried out by CAG Consultants for the Local
1
Although the report pre-dates the Planning and Compulsory
Government Association .
Purchase Act, it offers a clear indication of the variety of approaches Planning Authorities
have adopted in their attempts to build sustainable development into development control. At
the time it was written, eleven local authorities were using sustainability checklists, six more
are developing such checklists and five have guidance documents. This variation should not
be surprising given, as the report says, that ‘development control….is at the cutting edge of
the planning system, where sustainability theories are put into practice (LGA 1997 p13).
Enfield Planning Policy Statement SDC1 2
The Enfield Planning Policy Statement, passed by Enfield Borough Council in 2003, requires
that ‘applicants for planning permission must ensure that the design and construction of their
proposed developments have regard to the principles of sustainability’.
All new
developments, residential conversions over three units and non residential planning
applications are required to complete a sustainability assessment and achieve a score greater
than 50% before an application can be consented. This approach as won Enfield Council the
Liveable City Award.
Brent Sustainability Checklist 3
In an explicit attempt to put sustainable development into practice, Brent Council have
developed a different checklist as a practical way of testing the sustainability of proposals.
The form rates the contribution the proposal makes to sustainable development. Applicants
who score over 50% will receive a ‘very positive’ rating and those that achieve over 70% will
be nominated for a Sustainable Design Award. This checklist approach builds on the positive
role of development management to ensure individual applications make a substantive
contribution to the Council’s policy on Sustainable Development.

1

Sustainability in Development Control: A Research Report. (1997). A report for the Local Government
Association by CAG Consultants.
2
http://www.enfield.gov.uk/Environment/planning/Planning%20Applications/Sustainability/Sustainable%2
0Planning%20Policy.htm#P0_0)
3

http://www.brent.gov.uk/planning.nsf/1cfd2a88cc1a75ac80256e6300575bd6/0078417c7b0156e380256
e5b00507e16!OpenDocument
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These two approaches are examples of the positive local responses that have emerged as a
result of the sustainable development duty in the Greater London Authority Act 1999 and the
sustainable development purpose that this attached to the Mayor’s Spatial Development
Strategy for Greater London. However, there is considerable variation across London in how
sustainable development duty has been translated into a consideration at the development
control stage. It is apparent that a reliance on the development plan is insufficient to
ensure both the comprehensive pursuit of sustainable development or the level
playing field that developers need.
c) Why this will not frustrate the planning process
The extension of a sustainable development purpose to include development management
need not result in a slower planning system. Certainly, the London Boroughs mentioned
above have not described any negative impact on the planning process. The provision of
explicit guidance and clear unambiguous sustainable development assessment forms, that
have the support of all relevant stakeholders, removes any uncertainty and the possible
scope for any future legal challenge.
d) Sustainable Development and the National Planning Framework
The absence of a statutory purpose of sustainable development for the National Planning
Framework (NPF) within the Planning etc. (Scotland) Bill makes this piece of legislation
conspicuous in the context of existing UK planning legislation. There are a number of
legislative examples that place a purpose of sustainable development on strategic regional
development strategies. For example:
x Greater London Authority Act 1999
http://www.opsi.gov.uk/acts/acts1999/90029--b.htm#41
This states that:
In preparing or revising any strategy mentioned in subsection (1) above, the Mayor shall have
regard to(a) the principal purposes of the Authority;
(b) the effect which the proposed strategy or revision would have on(i)
the health of persons in Greater London; and
(ii)
the achievement of sustainable development in the United Kingdom;
x s.39 of the Planning and Compulsory Purchase Act 2004
http://www.opsi.gov.uk/acts/acts2004/40005--d.htm#39
Under the heading of Sustainable Development this states that:
(1) This section applies to any person who or body which exercises any function(a) under Part 1 in relation to a regional spatial strategy;
(b) under Part 2 in relation to local development documents;
(c) under Part 6 in relation to the Wales Spatial Plan or a local development plan.
(2) The person or body must exercise the function with the objective of contributing to
the achievement of sustainable development.
(3) For the purposes of subsection (2) the person or body must have regard to national
policies and advice contained in guidance issued by(a) the Secretary of State for the purposes of subsection (1) (a) and (b);
(b) the National Assembly for Wales for the purposes of subsection (1)(c).
x The Government of Wales Act 1998
http://www.opsi.gov.uk/acts/acts1998/19980038.htm#aofs
This states that:
121. - (1) The Assembly shall make a scheme setting out how it proposes, in the exercise of
its functions, to promote sustainable development.
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x Regional Development Agencies Act
http://www.opsi.gov.uk/acts/acts1998/80045--a.htm#4
This sates that:
4. - (1) A regional development agency shall have the following purposes(a)
(b)
(c)
(d)

to further the economic development and the regeneration of its area,
to promote business efficiency, investment and competitiveness
to promote employment in its area,
to enhance the development and application of skills relevant to employment in its
area, and
(e) to contribute to the achievement of sustainable development in the United
Kingdom where it is relevant to its area to do so.
3. Other issues
Having provided oral evidence on a range of subjects it is not our intention to repeat those
matters again here. In particular, the issue of a limited Third Party Right of Appeal was the
subject of considerable discussion. We simply wish to reiterate our support for this proposal
(the evidence to support this being provided in both the LINK written submission and the oral
evidence provided to committee), which could help ensure that the many welcome aspects of
this Bill are more likely to succeed.
Anne McCall
Head of Planning and Development
RSPB Scotland
March 2006
WRITTEN EVIDENCE FROM RURAL HOUSING SCOTLAND
Introduction
The Rural Housing Service (RHS) represents communities and individuals concerned to
ensure the development of affordable housing in rural Scotland to help sustain rural
communities and support rural development. The RHS provides practical support to rural
communities and individuals to enable affordable housing to be built in rural areas. We also
provide a locus for communities, organizations and statutory bodies to gather to discuss rural
housing issues and their relationship to wider rural development. The mechanism for this is
our Annual Conference which is the primary venue for debate on rural housing in Scotland.
As a membership organisation we draw our members from a variety of sectors and from
across rural Scotland.
General Comments
Overall our concern regarding the Planning Bill is that it focuses on the development
requirements of urban Scotland in general and the central belt in particular, and ignores rural
development and the need for a strategic approach to the development of rural Scotland. We
see little evidence that the Planning Bill has been “rural proofed” and the needs of rural
Scotland mainstreamed within it.
Rural Scotland is an area of huge population and economic growth, quality of life concerns
and technology have enabled a huge explosion in new business development. New people
are choosing to live and work in rural areas, and education and employment opportunities are
increasing in the country enabling young people to remain in their communities. The new role
of rural areas as places to live and work in a huge diversity of industries has to be recognised
within the planning framework. The strategic development of rural Scotland demands a
national vision and approach, it demands a new enabling culture within planning to allow the
sustainable growth of rural communities and business, one which treats the countryside as a
living, breathing, entity where people live and work not an urban playground to be preserved
in aspic. The development of rural Scotland is of national significance which requires national
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and strategic planning, guidance and prescription - it is too important to be left to local
planners to pick and choose which policies they are prepared to accept.
National Planning Framework
The National Planning Framework has to have policy and vision on the development of
Scotland's rural areas embeded within it. The future role of the countryside as a place to live
and work is of national strategic importance. A statement of commitment to sustaining,
regenerating and developing our rural communities and planning to achieve this is crucial to
the National Planning Framework.
There are many potential strategic developments of national significance which have major
impacts on rural communities and economies. Strategic transport links such as new rail links
to the Borders or the dualling of the A9 and renewable energy strategy need to be set within a
rural development context as well as within transport and energy policy contexts.
Strategic Development Plans
The focus of Strategic Development Plans on city regions is a big concern. Areas such as the
Highlands, and the South of Scotland, require a strategic approach, their scale is such that
local development plans will be unable to be both sufficiently strategic and local. Strategic
Development Plans are also required for rural areas such as Aberdeenshire/Moray,
Perthshire/Angus/rural Stirling which are not just the hinterland of city regions but areas which
require strategic development recognizing their growing importance as population centres and
hubs of new business development. Rural areas require cross local authority border
Strategic Rural Development Plans to enable strategic planning for the development of
rural areas.
These plans could also overlap the boundaries of the city regions in areas such as East
Lothian and the Northern Borders, providing a rural counterweight to the City Region Plans.
This would help to overcome concerns we have for development within rural areas on the
geographic periphery of city regions and the peripheral importance rural development will
have within these city regions. Edinburgh city region for example could conceivably cover all
of the Lothians, the Northern Borders and southern Fife- at present for example the housing
needs of rural communities within these areas is subsumed beneath the need to deliver
housing for Edinburgh's development. The lack of awareness and concern for rural
communities’ housing needs in city regions will only get worse when the team drawing up
these city SDPs will be city based and employed. These housing needs and other
development needs require a strategic development plan which is rural centred with SPP 15
Planning for Rural Development at its core not its periphery.
Local Development Plans
These should incorporate a specific requirement for local authorities to include plans to
address affordable housing needs.
Within the LDP there should be an Action Plan stating targets for affordable housing at
specific community level and outlining the steps to be taken to deliver affordable housing. The
Scottish Executive should be more prescriptive to local authorities regarding what they should
do to deliver affordable housing. There needs to be an expectation that local authorities will
use all of the planning tools available to them to deliver affordable rural housing - tools to
include 100% affordable housing land allocation, rural exceptions policies, Section 75, rural
housing burdens and compulsory purchase. Currently it is too easy for planners to ignore
SPP 15 and PAN 74 and more innovative solutions for small rural communities. The Rural
Housing Service is intending to assemble a Good Practice Guide to Rural Housing Planning
highlighting planning tools to enable rural housing development - we would however like to
see the mechanisms outlined in the guide to be minimum expectations of planning
departments by the Scottish Executive not just suggestions.
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The top down nature of planning, housing needs analyses and housing strategies developed
at a local authority or even structure plan level ignores more subtle approaches to rural
housing development in small communities. Local Housing Strategies need to be more fine
grained to assess demand in small rural communities and Local Development Plans more
flexible to enable housing development in rural communities. The Rural Housing Service has
pioneered the use of Rural Housing Enablers in Scotland to secure affordable housing
development in rural areas by carrying out research into housing needs and working with
planning and housing to enable housing development This follows from the experience in
England where Rural Housing Enablers make routine use of Exceptions Policies to deliver
affordable housing in villages where housing needs analyses has shown local need.
Culture Change
We welcome the move towards planning as an enabling profession which has opportunity to
lead and manage sustainable rural development - not prevent or control. Therefore the
emphasis of the Planning Bill on Development Management rather than Development Control
is to be welcomed. However this change needs to be facilitated by additional resources for
planning departments.
Regards
Derek Logie
Director
Rural Housing Service
WRITTEN EVIDENCE FROM RURALSCOTLAND
RuralScotland, the Association for the Protection of Rural Scotland, welcomes the opportunity
to comment on the proposals set out in the Planning .etc (Scotland) Bill (as introduced).
RuralScotland is a membership charity founded in 1926. A key aim is to ensure that
Scotland's landscape is protected and enhanced through a democratic and effective planning
system. Our organisation therefore has a particular interest in the effectiveness of Scotland's
planning system in maintaining and enhancing the diverse nature of Scotland's rural areas
and in supporting and encouraging public participation in planning policy and practice as it
affects rural Scotland.
RuralScotland welcomes the publication of the Bill and supports the Scottish Executive's aims
to restore confidence in Scotland's planning system and to secure a fairer and more balanced
system, increased public participation, cultural change and efficiency as part of a commitment
to sustainable development.
As part of that fairer system we urge the Committee to press for a Planning Act in which if
there is to be public involvement in planning matters, then the legislation and accompanying
explanation should be as easy as possible for the public to follow. At several points the Bill
places a duty on planning authorities that their publications "can readily be understood" e.g. see page 15, section 17 (3) (a) (i). Should not that same aim apply to the legislation itself
?
PURPOSE.
In modernising the planning system, the primary purpose should be to ensure that all
development, whether rural or urban, is environmentally sustainable. It should be applied at
all levels of the planning system ie when preparing the National Planning Framework,
Strategic development plans, local plans and during development management (we still prefer
development control) where local distinctiveness is particularly significant in rural
circumstances. That should be explicitly stated at the outset in the first section as the purpose
of the Bill and not only for Part 2 Clause 3D.
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LANDSCAPE.
RuralScotland welcomes the Scottish Executive's recent decision to consult widely on the
protection of Scotland's Landscape and to introduce amendments at Stage 2 of the Planning
Bill to address the designation of National Scenic Areas. We regret the short timescale which
is available for discussion on this issue and trust that the Communities Committee will be able
to discuss the principles underlying the forthcoming legislative proposals in advance of Stage
2 of the Bill. RuralScotland will be responding to the SE consultation and encouraging wider
discussion of the issues raised. We are particularly concerned that any duty to prepare
management plans should have a firm statutory basis.
Otherwise we have restricted our comments on the draft Bill to those provisions which we
have assessed are most likely to be potentially damaging to the countryside of Scotland and
we relate its response to the ordering set out in the Bill.
PART 1 NATIONAL PLANNING FRAMEWORK.
We note concerns by the Committee and those who have given oral evidence that the period
for Parliamentary scrutiny is too short; that public agencies should act as statutory consultees;
and that in drawing up the NPF the SE should have regard to sustainable development
objectives.
To address this we recommend an independent Planning Commission should be introduced
to oversee the process and ensure adequate involvement of communities during the NPF
process.
PART 2 DEVELOPMENT PLANS.
CLAUSES 4 to 17 STRATEGIC DEVELOPMENT PLANNING AUTHORITIES.
We remain concerned about the lack of strategic guidance for rural Scotland and the need for
closer links between statutory planning and wider land use management considerations if this
is not given priority within the National Planning Framework.
The Bill as drafted gives 'strategic planning authorities' the power to draw up boundaries and
affords the potential for conflict over where the boundaries should run.
CLAUSES 18 TO 25 LOCAL DEVELOPMENT PLANS.
Given the new emphasis the Scottish Executive have placed upon what they assert will be
greater involvement of the public in the production of Local Plans, there is little within the Draft
Bill to ensure that this will take place. A lead might be taken from the Freedom of Information
Act, and the Environmental Assessment (Scotland) Act which require information to be made
available to the public at certain stages and requires that publication of documents is 'made
available to the attention of the public who are affected or likely to be affected by; or have an
interest in the plan or programme'. While a Planning Advice Note on Community Involvement
might assist in improving the steps taken by Authorities to engage the public it is optional and
we would prefer clearer direction to Authorities in legislation of what is required of them.
PART 3 DEVELOPMENT MANAGEMENT.
CLAUSES 26 TO 75 PLANNING APPLICATIONS.
The provisions made to ensure that those potentially affected by developments will be fully
engaged in the process of determination remain very heavily weighted in favour of the
developer, particularly in the case of major developments in rural areas where applicants may
live far away from the effects of the development they are proposing. Rural communities in
particular will be exposed, as nothing brought forward in the Act is likely to introduce anything
that is more effective than at present.
Clear guarantees must be written into the Act itself that anyone who is substantially affected
by applications particularly which
*Require environmental impact assessment;
*Are made by the local planning authorities themselves;


835

ANNEX E: OTHER WRITTEN EVIDENCE
*Are defined as bad neighbour developments; or
*Are contrary to the local plan;
must have robust legal rights of prior notification of the development and adequate
opportunity to consider it. Where those parties affected by such applications find that, if they
have objected, and applications are granted, they should have what is commonly termed a
Third Party Right of Appeal.
During the course of verbal evidence given to the Committee much discussion has
surrounded to whom rights of appeal might be afforded. In this respect we point to the
attempts made in relation to good neighbour agreements and suggest that such definition
might point not only to where rights of appeal could be afforded but about who could have
clearer rights in relation at what stage of the planning system.
CONCLUSION.
In what amounts to one of the most fundamental reviews of the legislation providing the
framework for the planning system in Scotland for the best part of a generation we urge the
Committee to consider the above points. In concluding we also urge the Committee to ponder
on what it itself considers important within an effective planning system in which the public
should have confidence - is it what is termed consultation or is it actual public involvement in
the system under consideration?.
Yours sincerely
Bill Wright
Director
Rural Scotland
6 March 2006
WRITTEN EVIDENCE FROM SCOTTISH COMMITTEE OF THE COUNCIL FOR
TRIBUNALS
My Committee has statutory responsibilities in connection with procedures involving planning
inquiries under the terms of the Tribunals and Inquiries Act 1992. Members have been
following the development of this legislation and although much of the Bill is outwith the
Committee’s remit, I have been asked to let you have comments on two aspects of the inquiry
process.
Local Review bodies:
Whilst this proposal is fully in keeping with local democracy and with the policy aims which the
Bill is intended to deliver, my Committee has significant concern as to how these local bodies
will operate, especially if each planning authority is allowed to establish its own processes
without any central legislative framework. There is a danger if these local bodies are to be
governed only by a non-statutory Code of Practice, since this will lead inevitably to appellants
receiving different treatment in different areas of the country, and my Committee hopes that
full procedures will be set out in secondary legislation, as indicated in the Communities
Committee discussion on 11 January. These local bodies will be engaging in a process of
administrative justice and it will be essential for the Scottish Executive to ensure a
transparent, national scheme for the selection of panel members together with a mandatory
programme of relevant training to ensure a fair, balanced process throughout Scotland.
However eminent local elected members might be, they may not be practised in a judicial
environment. My Committee also hopes that the Scottish Executive will ensure that a robust,
transparent system is introduced for the promulgation of decisions from local review bodies.
My Committee has extensive knowledge of the working of another local authority based
appeal process, Education Appeal Committees, where there continues to be a problem with
poor decision-making in some authority areas because training is not considered necessary.
My members have observed hearings where panel members are picked to make judgements
in a tribunal process without any of the skills necessary to do so properly. Members have
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also noted that the authority area in which a family resides can make all the difference as to
how they are treated, what quality of hearing they are given and whether a balanced decision
is likely. My Committee would be very disappointed if a local appeal service for planning
applications displayed the same regional variances.
Early determination:
My Committee is concerned at some of the reasoning behind the screening process to allow
early determination of appeals where the appeal is judged not to merit more extensive
consideration. The concern is not that such a measure should be implemented, but that it
appears to be the intention for this to be done within the Scottish Executive’s Planning
Division. One of the greatest features of the present appeal system involving the Inquiry
Reporters Unit is that the process is independent of the Executive. If an appeal process is to
be carried out within a Division where there could be impressions of a vested interest in the
outcome, there will be an understandable contention of bias against the appellant. This would
be an unfortunate restriction on transparency and although my members support the intention
behind the proposal to limit the progress of cases which are not well founded, they believe
that more difficult problems will be created than resolved if this process is carried out by
Planning Division.
Yours sincerely
Marjorie MacRae
Secretary to the Committee
24 February 2006
WRITTEN EVIDENCE FROM SCOTTISH COUNCIL FOR SINGLE HOMELESSNESS
Introduction
The Scottish Council for Single Homeless (SCSH) is pleased to take the opportunity to give
evidence to the Communities Committee on the Planning (Scotland) Bill. SCSH is the
national membership body for organisations and individuals working to reduce and prevent
homelessness in Scotland.
Our membership includes local authorities, Registered Social Landlords (RSLs), voluntary
bodies, frontline homelessness services, health and homelessness organisations (many of
whom directly provide services that could be affected by the Bill), as well as a range of
individual members and academics.
SCSH welcomes the Scottish Executive’s commitment to reforming and modernising the
planning system and in general, agrees with the approaches that are to be taken to allow this
to happen. However, SCSH believes there is scope during the passage of the Bill to address
a number of additional matters; as outlined below. We also have a number of specific
concerns which are of direct relevance to our members; these are outlined on the following
page.
Issues for Consideration
SCSH believes it is important for the Scottish Executive to conduct a review of Planning Use
Class Orders (which should be widely consulted on) following the passage of the Bill. Such a
review should aim to build on the principles in the Bill of reforming and modernising planning
processes.
For example, SCSH believes that if a site is deemed suitable for housing then it should be
housing in its broadest sense (including houses in multiple occupation (HMO), care homes
etc). In planning terms, a three bedroom family home should be in exactly the same category
as a three bedroom HMO. Issues of detail should be controlled through other regulatory
systems, such as licensing or care standards. For example, the density of HMOs in any given
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area could be controlled through HMO licensing and not through use of Planning Use Class
Orders.
SCSH is particularly keen that the Executive re-examines the circumstances where ‘change
of use permission’ is currently required for specialist types of accommodation e.g. a change of
use from a three bed-roomed flat to an HMO housing people with learning disabilities. SCSH
believes that any new planning system should not unreasonably hinder the development of
specialist and supported accommodation projects or discourage flexible and innovative uses
of the existing housing stock. SCSH is aware that some local authority planning departments
use “change of use permission” more strictly than others, resulting in inconsistent application
of the regulations across Scotland and to the detriment of important projects in the social
sector. A sensible review of ‘change of use permission’ would help ensure that new
developments required for supported accommodation projects can just as easily be brought
forward at the planning application stage as general housing developments. In turn, they
would not face specific opposition because they stand out by falling within a separate use
class.
On a separate issue, SCSH believes there should be a greater emphasis placed on specific
measures to resolve Scotland’s lack of available ‘affordable housing’. In view of this, SCSH is
generally in support of the current proposal which seeks to ensure that the Scottish Executive
considers a separate land use class order on ‘affordable housing’. This issue is discussed in
more detail within Specific Concerns (below).
Specific Concerns
‘Affordable Housing/Mixed Tenure Housing’
SCSH welcome the development of planning policies in certain areas of Scotland which
introduce quotas of affordable rented accommodation in new developments. The City of
Edinburgh Council, for example, may in the near future require a minimum 25% of its units to
be ‘affordable housing’; even in relatively small developments. This approach is also seen
nd
elsewhere – Oxford City Council for instance outline within their 2 draft of the Oxford Local
Plan Review that they seek a minimum 50% provision of ‘affordable housing’.
Paragraph 29 of the Scottish Executives Planning Advice Note 74 (Affordable Housing,
published in March 2005), mentions that local authorities may seek to influence the delivery of
affordable homes by allocating sites in local plans specifically for ‘affordable housing’. The
document, however, later states – “since the policy requirement in SPP 3 is for diverse, mixed
residential communities however, this is most likely to be appropriate for small scale sites”.
SCSH’s concern is to ensure that local authorities have the most effective means open to
them so that they can meet the demands for ‘affordable housing’. It is unclear to us whether
the Planning Advice Note offers sufficient powers, or whether a change in land use class
orders is required to ensure local authorities have sufficient powers to implement their long
term housing strategies.
If a land use class order is required, SCSH believes that the following points should be taken
into account when considering how it is implemented –
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x

Definition and clarity on what constitutes ‘large scale’ or ‘small scale’ sites (in terms
of ‘affordable housing’).

x

There is a danger that ‘large scale’ sites for ‘affordable housing’ may lead to
extensive areas of mono-tenure development – it is generally accepted that housing
should be mixed tenure wherever possible.

x

On the other hand, a designated land use class order for ‘affordable housing’ would
mean that in order to exercise the RTB, change of use planning permission would
also be required, thus acting as a protection of the ‘affordable housing’ pool.
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Impact of Local or Major Developments
SCSH is concerned with the criteria used to determine whether a development is categorised
as either being ‘local’ or ‘major’. For example, a relatively small or ‘local’ development such as
ten new homes may have a major impact on the surrounding area, if that area originally only
comprised twenty houses. SCSH understands that a ‘major’ development will be defined in
secondary legislation but we hope that due consideration is given to ‘local’ developments
which, as outlined above, may too have a major impact depending on certain circumstances.
SCSH would also like the Communities Committee to clarify that arrangements will be in
place to allow an appeal to be lodged if it is felt developments are categorised in the incorrect
category.
Consultative Process
SCSH generally welcomes the new consultative processes outlined within the Bill. However,
we have concerns that, unless the Planning Use Class Orders are streamlined (as suggested)
the system may give disproportionate weight to ‘nimbyism’ particularly from more ‘articulate’
neighbourhoods.
Safeguards against Corruption
SCSH has some concerns over the increasing delegation of power to individual officials.
Whilst we recognise that the overwhelming majority of officials operate professionally and
honestly we are concerned that increased delegation might lead to underhand practices and
collusion with developers and individuals, or undue pressure being exerted on officials. To
safeguard against corrupt practices evolving, SCSH would like regulations concerning the
scheme of delegation to include a requirement for a robust audit and recording system that
would also include a clear appeals procedure.
Disability Issues
SCSH welcomes the proposals concerning disability issues. We note however, that the
proposals do not include a formal role for local authority access officers. SCSH believes that
the Bill should create a formal role for access officers to comment on applications. Officers
could also investigate non-compliance with access requirements (a factor that should be
taken into account in determining a planning application) and any enforcement action should
the need arise.
Summary
SCSH commends the Scottish Executive for its commitment to reforming and modernising the
planning system in Scotland. However, it is important that the reform plays its part in
‘facilitating’ the development of ‘affordable’ or ‘mixed tenure’ housing to meet the Executives
and the Parliaments objectives.
Significantly, supported accommodation projects and HMOs play an important part in housing
vulnerable individuals within society. SCSH therefore hopes that through the passage of the
Bill, there will be a re-examination of Planning Use Class Orders especially in relation to
‘change of use permission’ for specialist types of accommodation, so that their increased use
are encouraged – rather than made more difficult.
SCSH
2 March 2006
WRITTEN EVIDENCE FROM SCOTTISH DISABILITY EQUALITY FORUM
The Scottish Disability Equality Forum works for social inclusion in Scotland through the
removal of barriers and the promotion of equal access for people affected by disability.
It is a membership organisation, representing individuals with any type of impairment,
disability organisations and groups who share its values. It aims to ensure the voices of
people affected by disability are heard and heeded.
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SDEF promotes access in its widest sense: access to the built and natural environment and
access to the same opportunities as are enjoyed by other people in our community. It takes a
broad definition of access, within which it focuses on access to the environment and access
to information and mechanisms promoting two-way communications. It campaigns to improve
access in these areas and seeks to become a free source of high quality information on them.
Planning Bill Consultation Response
SDEF welcomes the opportunity for disabled people to be consulted on as part of the
planning process and has considered the following.
Development Plans
Consultation Process
Consultation should take account of the needs of people with different disabilities and
activities held as part of the consultation process should take account of support needs, with
documentation being made available in different formats eg. large print format, Braille, audio
and in plain English, for example. Methods used to consult could include email, e panels,
interactive websites, questionnaire, local access groups, one-to-one interviews and voice only
consultation via tape or CD. Consultation should not rely on one method of communication
but on various processes.
It may be that previous consultation documentation was available in alternative formats but
the internet and hard copy via Royal Mail seems to have been the preferred method. Given
the mandatory requirements in the DDA 2005 for Public Bodies this would no longer be good
enough as every reasonable action must be taken to consult with as many disabled people as
possible reaching out to all thus covering as diverse range of abilities as possible.
Consideration should be given to local conditions when setting up focus groups and meetings,
for example, access to reliable transport to and from the meeting. Additionally, assumptions
should not be made about suitable times for meetings as those held later in the day may
impact upon a person’s care plan or be unsuitable because they suffer from a condition that
induces fatigue.
The more diverse the method of consultation the more likely it is to involve a more diverse
number of people with different viewpoints.
Consultation activities must be advertised through organizations that represent those with
disabilities at local and national level. Care should be taken to ensure that details are passed
on to local access panels. They should be advertised through the press in the same way as
public enquiries and hearings and be posted on the appropriate websites.
Some SDEF members are of the opinion that disabled people should be paid for the advice
they give. However, it is important to consider the value and quality of that advice and who is
providing it. There could be a graded scale of payment costs that would regulate payments to
disabled for the advice they give in relation to their experience and/or qualifications.
Access Statements
Access statements should include the following:
x
x
x
x

x
x
x
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How the consultation process has been undertaken.
The number of disabled people consulted and whether they have been consulted
as individuals or representatives of organisations
The results of the consultation
Any and all contradictions between what the developer/architect is suggesting
that may go against the outcome of the consultation and the reasons for deviating
from the results of the consultation.
Access approach
Proximity of Parking and/or vehicular access (if appropriate)
The minimum standard used to comply with the Building Regulations
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x
x
x

How best practice is to be met over and above the minimum requirements of the
British Standards.
The methodology uses to evaluate the access requirements.
Although the access statement should contain issues that are relevant to building
standards and not planning, the access statement must be submitted at both the
planning and building warrant stages of submission.

This list in not exhaustive but could form the basis of an access statement. Care must be
taken that access statements are not drawn up with good intentions but then disregarded at a
later stage. National, local and major developments should all be required to include access
statements.
There needs to be an express commitment by the Scottish Executive in the legislation or the
guidelines to the legislation on the content and usage of access statements. Whereas access
statements are important what must be the overriding commitment is what will actually be
carried out to meet not only the minimum British Standards but where ‘Best Practice’ is not
only used but is going beyond the minimum requirements of the British Standards.
Current good practice is contained in the British Standards Institute (2001) BS8300: Design of
Buildings and their approaches to meet the needs of disabled people - Code of Practice.
BS8300 is a useful reference for anyone considering the needs of disabled people when
designing new buildings or altered existing buildings.
BS8300 is not relevant in Scotland as of yet but is only in force in England and Wales. The
relevant British Standard for Scotland is still (unfortunately) the BS5810 which is outdated.
British Standard is very much a minimum requirement and as such is the only standard that
most architects are likely to use unless directed to always try and better the minimum. This is
born out over years of inadequate facilities being designed because the relevant British
Standards are outdated and only deliver the bare minimum requirements. Something must
be written into The Building Regulations that extend and encourage the use of ‘Best Practice’
and not simply the minimum because it happens to be the relevant BS at that given time.
Pre-application Consultation
The Scottish Executive has the power to specify who and how the pre-application consultation
will take place and must use this power to ensure that disabled people are involved in the
process. In the past disabled people have had to cope with inadequate and inaccessible
facilities that have failed to meet their needs. If this situation is to be overcome then the
Scottish Executive should have recourse to legislation.
The issue of who is allowed to design facilities for disabled people could be enshrined within
legislation so that consultation with someone who is experienced and/or academically
qualified in the field of Inclusive Environmental Access and Design is mandatory. In 2002 the
Declaration of Madrid stated that:
“The recently adopted EU Charter of Fundamental Rights acknowledges that to achieve
equality for disabled people the right not to be discriminated against has to be complemented
by the right to benefit from measures designed to ensure their independence, integration and
participation in the life of the community. This synthesis approach has been the guiding
principle of the Madrid congress that brought together more than 600 participants in March
2002”.
Part of the pre-submission process must be that the applicant can prove that consultation has
taken place with organisations that represent disabled people or individual disabled people.
It is not only imperative that consultation with disabled people and specialists occurs at every
level during the planning process but further that specialist in the field of Inclusive
Environmental Access and Design have a statutory place in any and all Design Teams during
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the complete process. Further, that these specialists are involved in the construction and
fitting process of the build.
Scottish Disability Equality Forum
March 2006
WRITTEN EVIDENCE FROM SCOTTISH ENTERPRISE PARTY
Submission in respect of the proposed Planning Legislation.
On behalf of the SEP I have been requested to place before the Cross Party Committee
dealing with this proposed legislation a number of points or issues with a view to their
consideration of those points which we feel would contribute to good legislation and best
reflect the needs of the people of Scotland.
1. PRESUMPTION OF APPROVAL. We have noted a wide disparity in delivery times for
decisions by Planning Authorities where there appears to be no logical explanation but
frequent spurious excuses. Such protracted processes where they occur are directly
affecting the quality of life and Scottish social and economic well being. We would
suggest that there should be introduced a presumption of approval following an agreed
period where a Local Authority could be deemed to have taken too long. Were such a
‘lever’ to be available there would be good reasons to assume the relevant Planners will
make adequate efforts to comply timeously with societal needs and expectations failure to
do so will rightly open the door to questions of competence and resource management
within that Local Authority office. Such deemed approval would still be subject to building
control regulations and not a short cut for inappropriate development.
2.

HOUSING DEVELOPMENT. There exists in certain areas of Scotland, a mind-set that is
against any house building on agricultural land that appears to be a hangover from the
pre set aside era. The effect of such highly restrictive and outdated attitudes are in our
view both misplaced and contribute to higher house prices than need be the case to due
ramping up of house site values based on artificially maintained scarcity through this
rather ossified perspective on the need to retain every little bit of agricultural land when in
fact vast areas are no longer in use and unlikely in future to be needed other than as a
subsidy milk cow for farmers. Given that so much land has now been taken out of
productive agricultural use it seems highly anomalous that these areas could not in part at
least be brought into the house building option in order to ease the supply of available
and affordable housing.
Even better would be to change the housing density per hectare by modifying the density
rules which would also allow greater family benefits through the now hugely important
gardening pastime. Some 50% of household actively garden and a further 20-30%
allegedly would like to but cannot do so as they have to live in flats. Gardens also provide
safe observable play areas for children and reduce risk of road accidents as well.
It would be reasonable, and open to parliament to adopt policies were such planning
permits to be introduced that such housing were to be restricted in availability specifically
to people who were employed locally rather than their ‘leaking’ onto the second home,
retirement home market and the resulting upward driving of property prices which is
proving highly disruptive in rural localities, e.g. as in Strath Spey. Another example we are
aware of is one town in Perthshire entirely surrounded by Set Aside agricultural land and
where the L.A. has deemed no new houses can be built outwith the existing settlement
unless they do so on the ‘footprint’ of an existing building that might be demolished. This
is not simply ludicrous it is highly anti social and effectively forces up property prices to
levels that young people cannot hope to afford.

3. BUILDING STANDARDS. It is not clear to us to what extent if at all the proposed
planning reulations address the subject of building standards however we believe that this
proposed legislation is an ideal opportunity to introduce some serious and relevant
measures to drastically raise heat conservation standards in new build. It seems totally
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ludicrous that on almost any current new build site around Scotland that using standard
heat loss monitoring equipment that houses, offices and commercial premises can have
sales concluded without passing simple insulation standards. Our proposal to the
committee is that all purchasers of new build, of whatever type should have an absolute
right to see their purchase certified as meeting heat emission standards. Such a measure
would make a huge contribution to energy conservation and have a direct and noticeable
effect on reduction of energy requirements progressively across the nation.
4. ENERGY PRODUCTION. We would wish the committee to consider introducing a
requirement that all new build must have heat exchangers installed and for there to be
incentives introduced in some form for new builds to also incorporate solar panels at the
construction stage.
5. LAND HOARDING. We are strongly of the view that for developers to be granted
consents by society to develop any given land, rural or brown field, then they should be
required to do so within a period set by parliament. Should they fail to do so the
developer[s] should be required to pay council tax as if the development was completed.
Ways could be found to provide a grace period, post consent, either in toto or phased
according to the size or extent so as not to penalise developers. However as society has
also made the development and hence the ‘business’ of the developer feasible, the
developer penalise society with e.g. inflated house prices, as currently.
6. DERELICT PROPERTY. There are huge issues in relation to derelict buildings, both
commercial and domestic. We take the view that Parliament should, and is morally
entitled to require such buildings either to be brought back into use, perhaps within an
agreed time lag from perhaps a notice to be served to that effect by the Local Authority
once empowered to do so by Parliament. We know of one particular estate in Perthshire
where the overseas owner is bit by bit clearing tenants from their tied houses and deroofing them with the express purpose depopulating the estate, a situation more in
keeping with a historical flashback two centuries than a modern socially aware nation’s
society. Such evens cannot be acceptable. We would ask the committee to consider,
seriously consider, incorporating into the proposed new Bill, a requirement that when
such buildings, commercial or domestic fall vacant or derelict that they should be required
to be brought into use, within an agreed reasonable time frame or compulsorily purchased
by the Crown and sold to the highest bidder. We do not advocate any interpretation of
‘theft’ of private assets, far from it, however any funds surplus to compulsory purchase
along with reasonable fees and costs incurred by the Crown can be made over in due
course to the former owner.
7. THIRD PARTY OBJECTIONS. We are firm and clearly of the view that to permit an even
greater burden on the planning process through permitting Third Parties a right of
objection will lead very quickly to utter chaos and rapid economic decline which for a
country already struggling under severe regulation overload would be quite bizarre to say
the least.
8. NATIONAL INTEREST. We would submit that there are certain issues of strategic
interest such as Transport Routes, Links and Hubs where the national interest over rides
most other considerations particularly where for example the holding of Public Enquiries
would be counter intuitive. That said, were the committee to choose to go down this route
it must do so with care and on a strictly limited basis, unambiguously set out in law to
avoid any risk of the charge of flouting the democratic principle of the right to be heard by
the public. This situation might be covered by the seeking of written submissions prior and
a pre-requisite to Ministerial decisions.
In conclusion, we hope the committee will see some merit in the ideas advanced and are
willing to have someone attend the committee to answer any questions arising, and or expand
on any aspects raised as we clearly have not been able to go into proper detail behind the
thinking at this point.
Iain Brodie of Falsyde
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Co-ordinator.
Scottish Enterprise Party
6 March 2006
WRITTEN EVIDENCE FROM SEPA
Dear Sir/Madam
Please find attached, in Annex 1, SEPA’s written submission in response to the general call
for evidence in respect of the Planning etc Bill. As you will be aware, SEPA has already
submitted written evidence and given oral evidence at the meeting of the Committee on 1
February 2006. This document is intended to augment the previous submission and they
should be read together. For ease of reference, the previous submission is also attached as
Annex 2.
SEPA welcomes the bringing forward of the Bill and many of the proposals contained in it to
modernise the planning system in Scotland, but we would like to take this opportunity to raise
a number of issues regarding the way in which some of the provisions may work in practice.
I hope that the Committee finds our comments helpful. If you would like to discuss any of the
issues raised, then please do not hesitate to contact Neil Deasley on 01786 452431 or by
email on neil.deasley@sepa.org.uk, or Lesley Duncan on 01786 452644 or
lesley.duncan@sepa.org.uk .
Yours sincerely
Campbell Gemmell
Chief Executive

ANNEX 1
Supplementary Written Evidence to Communities Committee
Scottish Environment Protection Agency (SEPA)
Introduction
1.1
SEPA submitted written evidence to the Committee in advance of its meeting of 1
February 2006 at which the Agency also gave oral evidence. This further written submission
in response to the general call for evidence is intended to augment the initial submission and
provide further details to the Committee on more detailed aspects of the Planning etc Bill.
1.2
The previous submission (attached as Annex 2 for ease of reference) covered the
following issues:
x
The National Planning Framework (NPF)
x
Sustainable Development
x
Development Planning
x
Development Management:
o
Duty on key agencies to co-operate
o
Development hierarchy
o
Pre-application discussions
1.3
With the exception of sustainable development, these issues are not covered again in
detail and, accordingly, the two submissions should be read together.
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General Issues
2.1

Sustainable Development

2.1.1 SEPA very strongly supports inclusion in the Bill of a duty on planning authorities to
exercise the function of development planning with the objective of contributing to sustainable
development. SEPA supports the statement in the Policy Memorandum that Ministers
consider that the link between development planning and sustainable development is so
important that a clear statutory link should be established. As noted in our previous
submission however, SEPA considers that a similar duty should be extended to the Scottish
Ministers in respect of preparation of the National Planning Framework, Scottish Planning
Policies and Planning Advice Notes, all of which will strongly influence the content of
development plans.
2.1.2 SEPA also considers that an equivalent duty should be placed on planning authorities
to exercise the development management function with the objective of contributing to
sustainable development. While it is accepted that placing such a duty on planning
authorities in relation to development management may be difficult to apply to every planning
application (e.g. change of use applications or minor alterations to existing buildings), there
are opportunities to promote and encourage sustainable design and layout in relation to most
major and local developments. Indeed, a number of planning authorities have built
sustainable development into the development management process demonstrating that it
can and does work, albeit that the methods used may vary. For example, some planning
authorities have adopted sustainable development checklists which require applicants to
provide details relating to sustainable design and construction, such as whether the
development uses recycled materials, whether it is designed and orientated for energy
efficiency, whether renewable sources of energy such as solar or wood fuelled boilers have
been integrated, or whether enhancements to the nature conservation value of the site have
been built in.
2.1.3 Planning authorities employ qualitative and/or quantitative methods to assess the
checklists and reach a view whether, on balance, the application sufficiently embodies
sustainable development principles. Where quantitative measures are used, some planning
authorities set a minimum threshold, below which applicants risk a refusal of planning
consent. SEPA understands that such an approach has been successfully adopted by
planning authorities in England at no detriment to decision making timescales.
2.1.4 Other planning authorities establish close relationships between sustainable
development and development control through supplementary urban design guidance,
without necessarily requiring completion of any checklist. Perhaps the combination of
supplementary guidance and development control sustainability checklists would be the most
robust method.
2.1.5 Such an approach, if set out in statutory guidance for example, would offer a
systematic and consistent platform for considering the sustainable development credentials of
planning applications in accordance with development plans, giving planning authorities
greater confidence to refuse development which is clearly unsustainable and making it clear
to developers that applications need to demonstrate sustainable development principles to be
favourably considered.
2.1.6 SEPA considers that having a statutory duty to contribute to sustainable development
in exercise of development plan and development management functions is just the first step.
It is vitally important that if this is to manifest itself in real actions that deliver the objectives of
Choosing our Future, Scotland’s Sustainable Development Strategy (2005), then mechanisms
must be put in place to ensure that this happens in both a proactive and consistent way.
SEPA notes the provisions under Section 3D(3) whereby ‘Scottish Ministers may issue
guidance to a planning authority for the purposes of this <sustainable development> section’.
However, SEPA is of the view that statutory guidance is a necessity rather than an option and
should set out specific actions that planning authorities, the Scottish Executive, Ministers and
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other stakeholders must take to contribute to sustainable development. This could
incorporate concepts such as the checklist cited above and could be similar to the statutory
sustainable development guidance issued to SEPA under s31 of the Environment Act 1995.
2.1.7 It will be very important that, in contributing to sustainable development, the land use
planning system fulfils the considerable role it should and must play in addressing climate
change, both in terms of mitigation and adaptation.
2.1.8 In terms of mitigation, the planning system can have a great influence over emissions
which contribute to climate change. Strategic planning decisions on the long term
development of city regions will significantly influence movement and transport patterns (and
therefore emissions) for decades to come. At the more detailed level, the design, orientation
and layout of new buildings can play an important part in reducing the energy requirements
for heat and light which account for 33% of our greenhouse gas emissions 4.
2.1.9 In terms of adaptation, the planning system will need to be able to take robust
decisions to react to the changes that climate change may pose to Scotland, particularly in
respect of fluvial and coastal flooding.
2.1.10 Accordingly, it is imperative that any modernised planning system identifies
combating climate change as a key objective. This will need to include: further significant
gains in energy efficiency of new and renovated buildings, enabling greater use of
microrenewables (solar heating, solar photovoltaics, wind power, groundsource heat pumps,
micro hydro-generation), much greater consideration of site layout and orientation to achieve
solar gain benefits, and significantly reducing the need to travel to access local services and
facilities.
2.1.11 All of these are matters consistent with the key issues and actions in Scotland’s
Sustainable Development Strategy and are expected to feature in the imminent Scottish
Climate Change Programme. These strategic documents point the way for Scotland in
promoting sustainable development and addressing climate change. The planning system
has a vital role in delivering them - and this is why it is, in SEPA’s view, imperative that the
duty to contribute to sustainable development is widened to encompass a much broader
range of planning activities beyond development planning.
2.1.12 Incidentally, we have commented, during the current consultation about the role of
Community Councils, that they should also fulfil their role with sustainable development in
mind.
2.2

Planning and Environmental Protection Regulations

2.2.1 For some activities, environmental consents, over and above planning consent, are
required before development can go ahead. In many cases, these are environmental
protection consents required under legislation regulated by SEPA. These include Pollution
Prevention and Control (PPC) for industrial processes, Waste Management Licences (WML)
for waste management sites, and activities affecting water bodies which will be controlled
under the Controlled Activities Regulations (CAR) from April 2006.
2.2.2 These regulatory processes often interact with the planning system and where this is
the case it is important that this process operates smoothly in order to ensure effective
environmental protection, as well as providing an effective service for applicants. Problems
with this interaction in the past led to a recommendation in SEPA’s Performance and
Financial Management Review (PFMR) in 2003 that research into the extent and nature of the
interaction be undertaken. This research 5 made a number of recommendations which are
4

From data set out in “Choosing our Future: Scotland’s Sustainable Development Strategy” http://www.scotland.gov.uk/Resource/Doc/30701/0018991.pdf
5
Scottish Executive (2004) The Interaction Between Land Use Planning and Environmental Regulation.
http://www.scotland.gov.uk/cru/resfinds/drf192-00.asp
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currently being progressed by the Scottish Executive and SEPA.
Some of these
recommendations require changes to legislation and, accordingly, it is very important that the
Bill, and particularly the subordinate legislation that provides its detail, take full account of the
need to ensure a good fit between planning and wider environmental controls.
Detailed Issues
3.1

NPF Consultation Arrangements

3.1.1 Emphasis is placed in the Bill on early consultation by planning authorities with
stakeholders and the public. SEPA supports this and hopes that these provisions will enable
early and effective engagement in the planning system.
3.1.2 SEPA remains of the view, however, that the proposals for engagement and
involvement in the NPF and decisions on national developments are too vague in the Bill.
Part 1A (3A) (8) requires Ministers to consult with such persons or bodies as they consider
appropriate. The Environmental Assessment (Scotland) Act requires that qualifying plans,
programmes and strategies (which the NPF would be) must be subject to Strategic
Environmental Assessment (SEA) and that the Environmental Report prepared as part of that
process and the plan to which it relates must be subject to full public consultation.
Accordingly, subsection (8) of the Planning Bill is potentially incompatible with the
Environmental Assessment (Scotland) Act as the latter will require the plan to go out for full
consultation, and not only to those persons or bodies identified by Ministers.
3.1.3 Accordingly, SEPA considers that this subsection should be amended to provide
commitment to full public consultation and demonstration of how views have been accounted
for. This would bring the Bill into line with the Environmental Assessment (Scotland) Act, as
well as being in keeping with the spirit of engagement apparent in other parts of the Bill.
3.1.4 SEPA considers the lack of opportunity in the Bill for the National Planning
Framework (NPF) to be examined in public does not sit well with the emphasis in other parts
of the Bill on early and effective engagement. Such examinations are a part of the
preparation of comparable spatial strategies elsewhere in the UK and are required under the
Bill for Strategic Development Plans and Local Development Plans.
3.1.5 While the opportunity for Parliament to comment on the NPF is welcome, SEPA
considers that examination of the NPF would afford greater transparency in decision making
on policies and national developments which will shape the future of Scotland for 20 years.
SEPA is thus of the view that provision should be made in the Bill for independent
examination in addition to Parliamentary scrutiny. SEPA considers that this would improve
public confidence in the system as well as allowing the Parliamentary scrutiny to be better
informed.
3.2

Planning Control in the Marine Environment

3.2.1 Part 3 (3) Subsection (1)(b) of the Bill expands the definition of development to
include fish farming within 12 nautical miles from the baselines from which the territorial sea is
measured. SEPA supports this, although it creates a difference between the planning
controls and the environmental protection regime (CAR) which extends only to 3 nautical
miles.
3.2.2 This creates an anomalous position of land use planning controls, which in marine
fish farming mainly address aspects such as visual amenity, being in existence whereas
complementary environmental regulatory controls, controlling for example impact on water
quality from use of biocides or deposition of feed/faeces, being absent. Currently the
complementary nature of the planning and environmental regulatory regimes works well. It is
possible that the planning authority inevitably will begin to seek to control these aspects given
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the absence of other controls. Further, delivery of strategic offshore objectives can only be
partly achieved through extension of planning controls.
3.2.3 The impact of a fish farm proposal on the environment is a material consideration for
planning authorities and on which SEPA is able to advise in detail given the information
obtained through its regulatory role; where it does not have this direct regulatory role it cannot
provide advice to the same extent.
3.3

Pre-Application Consultation – Arrangements

3.3.1 SEPA largely supports the proposal in Part 3 S35 to introduce statutory preapplication consultation for certain types of development. The Bill sets out how applicants
must, 12 weeks prior to submitting an application, undertake consultation on their proposals.
What is not set out in the Bill, however, is how applicants must take account of views
expressed during the consultation period. Without such a requirement to review the views
expressed and to explain how these have been taken into account, the consultation process
could be argued to be meaningless and seen as an administrative hurdle rather than a
genuine opportunity to engage stakeholders and the public in order to address concerns or
provide further information. SEPA considers this to be a serious omission from this proposal
and is not in the spirit of the early and effective engagement proposed in other parts of the
Bill.
3.4

Applications with Insufficient Information

3.4.1 One of the frustrations that SEPA has with the current system is that the Agency is
often consulted on applications which have insufficient information for us to be able to predict
the likely environmental effects of a proposal. Inevitably in such cases, further information
has to be requested from the applicant – typically on matters such as flood risk or drainage
proposals - and this then puts pressure on decision making timescales placed upon planning
authorities. While SEPA supports the need for decisions to be taken expeditiously, this
should not be at the expense of having appropriate information available to decision makers.
3.4.2 Accordingly, SEPA considers it would be useful to introduce provision in the Bill to
extend existing provisions which allow planning authorities to decline to register planning
applications which do not in their opinion contain appropriate information to enable them to
come to a view about the effects of the proposal. SEPA considers that this power should be
extended to provide statutory consultees with the opportunity to advise planning authorities to
refuse to register applications which, in the opinion of the statutory consultee, do not provide
sufficient information to enable it, in its capacity as a statutory consultee, to come to a view
about the effects of a proposal. Such a power would need to be supported by clear guidance
about expected information requirements, but SEPA considers that this would have the
advantage of ensuring: (a) that those making the decision have appropriate information to
determine an application, (b) that key agencies and communities who may wish to make a
representation on the application have appropriate information to do so, (c) that planning
authorities are not put under time pressure to make hasty decisions due to delays caused by
the need to request further information and (d) that developers are aware of the sorts of
information that they will need to provide in order that their application can be registered.

3.5

Planning Development Budget

3.5.1 SEPA welcomes the Planning Development Budget which will provide £2 million over
the current and the next 2 financial years to help deliver a more effective and responsive
planning system. Although SEPA supports the Planning Development Programme it is
concerned that this focuses on addressing the training needs and skills gaps of local authority
planners, to the exclusion of others (e.g. key agencies) who have a vital role in the planning
process. SEPA would be extremely interested in participating in any future training


848

ANNEX E: OTHER WRITTEN EVIDENCE
programmes led by the Scottish Executive in order to develop and enhance the skills of our
land use planning policy and planning liaison staff in particular.
3.6

Level of detail in the Bill

3.6.1 While SEPA is largely supportive of many of the proposals which are included within
the Bill, it has to be said that it is quite difficult to anticipate the effect of some of the proposals
since the Bill is quite complex, not integrated with the 1997 Act, and much of the detail will be
set out in future subordinate legislation. While this is, to a degree, expected, it has made
consideration of the Bill and its potential implications for the Agency quite challenging. As
noted in our previous submission, SEPA will need to reprioritise its own processes and
resources to reflect the new requirements of the Bill, however it is quite difficult to know how
to do this in the absence of key details on matters that will affect SEPA such as the duty to
co-operate, statutory pre-application consultation, and pre-determination hearings for certain
types of development. Accordingly, SEPA has to reserve judgement on the resource
implications of the subordinate legislation.
4.0

Summary

4.1
SEPA hopes that these comments are helpful to the Committee in its consideration of
the Bill. SEPA welcomes the bringing forward of the Bill and supports many of the proposals
in it. The Agency is committed to working with the Executive, planning authorities and
developers to enable sustainable development that meets the needs of Scotland while
protecting its high quality environment.
WRITTEN EVIDENCE FROM SCOTTISH ENVIRONMENTAL SERVICES ASSOCIATION
Summary
x
x
x
x

The planning system in Scotland is failing to deliver sufficient infrastructure for
Scotland to comply with EU law.
If Scotland does not comply with European environmental law, it risks significant
fines.
New facilities are required to recycle, treat and manage waste and deliver the
objectives of Scotland’s National Waste Plan.
The review of the planning system is a crucial- and perhaps final-opportunity to
ensure Scotland’s compliance with the National Waste Plan and European Waste
Directives.

The Scottish Environmental Services Association (SESA) is the trade association for
Scotland’s waste and secondary resource management industry. SESA’s Members require a
planning system which enables Scotland to comply with the Landfill Directive and other
relevant EU laws, by returning more of the energy and materials contained in waste to the
productive economy.
SESA welcomes a review of the planning system and supports in principle many of the
provisions proposed in the Planning Bill. However, to make a real difference, the Bill must
enable the waste management industry to deliver one million tonnes of new recycling and
recovery capacity that is required by 2010 to comply with the initial target set out by the EU
Directive to divert biodegradable municipal waste from landfill.
A range of new facilities will be needed for the treatment, sorting and recycling of an
increasing volume-and diversity-of waste streams.
The Bill needs to provide certainty for private sector companies to plan and invest for the
future, and eliminate unnecessary and burdensome delays.
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The National Waste Plan
The National Waste Strategy sets out the framework for reducing the amount of waste
generated in Scotland and ensuring the sustainable management of waste that is produced. It
is also set outs the actions to ensure that Scotland complies with EU legislation and
associated targets.
The objectives of the National Waste Plan are to:
x
x
x
x
x
x
x

provide widespread segregated kerbside waste collections across Scotland (to over
90% of households by 2020);
stop growth in the amount of municipal waste produced by 2010;
achieve 25% recycling and composting of municipal waste by 2006, and 55% by
2020 (35% recycling and 20% composting);
recover energy from 14% of municipal waste;
reduce landfilling of municipal waste from around 90% to 30%;
provide widespread waste minimisation advice to businesses; and
develop markets for recycled material to help recycling become viable and reduce
costs.

The Landfill Directive requires a reduction in the amount of biodegradable municipal waste
sent to landfill. Based on 2003/04 waste arisings and waste growth rate, the first Landfill
Directive target of 2010 will require 1.16 million tonnes of biodegradable municipal waste to
be diverted from landfill. By 2013, this will increase to 1.83 million tonnes and 2.72 million
tonnes by the final target in 2020. SESA does not believe there has been adequate
infrastructure development within the last two years to suggest these target figures will have
been reduced.
Reducing landfilling from Scotland’s current rate of 90% to 30% will require many new
facilities to recycle and treat waste.
That means a best case scenario of 1 million tonnes of additional treatment capacity by the
first diversion target of 2010 in order to avoid fines to Scottish Local Authorities of £150 per
tonne.
Planning etc (Scotland) Bill
SESA advocates a planning system which permits the determination of planning applications
at the local level. However, SESA Members often experience failings under the current
planning system. The determination period can be impeded by lengthy delays and facilities
which are key to delivering the objectives of the National Waste Plan have been refused.
National Planning Framework
SESA supports the development of national planning framework on a statutory basis. This
should be used as an opportunity to define national development. Large waste management
facilities with a key role in delivering the objectives of the National Waste Plan or assisting in
achieving landfill diversion targets should fall within the definition of national development.
Whilst it is recognised that national development will not be defined in the Bill, secondary
legislation should define national development precisely, supported by robust criteria such as:
x
Tonnage of waste handled
x
Type of waste
x
Land-space
x
Contribution to national objectives
National Development
SESA welcomes in principle the provision towards national development within the planning
framework. We seek clarification on how national development will fit into the planning system
and the role of the Scottish Executive when intervening in the determination of national
development. We believe there is a need to publish interim guidance for planning authorities
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currently determining applications for large developments. This is needed to prevent planning
authorities from simply postponing the determination of applications for large waste
management facilities until secondary legislation clarifies the criteria of national development.
This is of particular relevance to facilities which may be required to be built to enable Scotland
to progress towards its first Landfill Directive target.
Development Plans
SESA welcomes the requirement for Planning Authorities to ensure that plans are kept up to
date. However, there needs to be a clear indication of when the review of development plans
should begin and how this relates to the publication of the National Planning Framework.
Given the need to provide new facilities before 2010 and the sometimes significant lead-times
in commissioning facilities, it is essential that this review takes place as quickly as possible,
and certainly by 2008.
The National Waste Plan outlined measures for the Scottish Executive, local planning
authorities and SEPA to identify model policies to promote a robust and consistent approach
to development planning for waste management facilities. SESA supports this approach and
we are very disappointed at the apparent lack of progress so far, and the failure of the Bill to
promote this approach.
Planning Hierarchy
SESA welcomes the proposed planning hierarchy of national development, major
development and minor development. SESA sees merit in notifying national development to
the Scottish Executive provided a robust timetable of determination is adhered to, however, it
is unclear how this form of development will then be accommodated within the context of
strategic or local plans.
The definition of a planning hierarchy also presents an opportunity to introduce permitted
development rights for small scale, uncontroversial developments at existing waste
management facilities. We believe that this would liberate significant resources and enable
SESA’s Members to focus on working with the local authority, the wider public and other
partners to delivering high-quality, state of the art facilities.
We also welcome the Executive’s avoidance of third party rights of appeal which we do not
believe would be consistently used in the public interest and could hinder compliance with
environmental law and interfere with the democratic process.
Development Management:
SESA is concerned that the proposals for good neighbour agreements would add further
delays to an already lengthy and unwieldy planning process. If other provisions in the Bill are
properly implemented, SESA sees no need for a good neighbour agreement, as preapplication consultation with affected community would occur from the outset of a
development proposal, and there would be better enforcement of planning conditions by local
authorities.
Furthermore, through the existing regulatory regime, operators comply with Pollution
Prevention Control permit conditions which control, amongst others, the level of dust, odour
and noise emitted from the site. The results of such monitoring are available through the
SEPA’s Pollution Inventory.
There is a danger that good neighbour agreements might overlap and contradict with existing
planning and pollution control regulation.
SESA opposes the proposal that would allow a planning authority to decline to determine an
application if in the previous two years a similar development had been refused at the same
site. A developer should always have a right to submit an application.
Stephen Freeland
SESA
15 February 2006


851

ANNEX E: OTHER WRITTEN EVIDENCE
WRITTEN EVIDENCE FROM SCOTTISH ESTATES BUSINESS GROUP
BACKGROUND
SEBG represents a group of progressive land-based estates with significant agricultural and
rural business interests. It aims to promote a modern business approach in the management
of Scotland's land resource in ways which deliver social, economic and environmental
benefits. The Group seeks to secure a sustainable and prosperous future for rural areas.
Estates are proven business models that assist the development of smaller rural businesses,
and landowners and estates have a vital role to play in the ongoing and future development
and prosperity of Scotland. SEBG is committed to rural economies and its members work
hard across Scotland to stimulate enterprise and economic development.
GENERAL PRINCIPLES OF PLANNING BILL
Rural businesses have an important role to play in Scotland’s economic development as well
as being the driving force behind the sustainability of rural communities. SEBG welcomes
recognition that the current planning arrangements and moves to update the way in which it
operates. Rather than anticipating and facilitating future sustainable development, the system
seems to have become bogged down in minutiae which have served to slow down the
process and act as a disincentive to initiative and innovation.
Overhaul of the planning system is overdue if Scotland’s planning arrangements are to play
their full part in helping to deliver a positive and constructive approach to appropriate
development and be able to take account of environmental and social as well as economic
impact.
The revised planning system should:
take a strategic rather than arbitrary or ad hoc approach to development
be transparent, with clarity of the hurdles to be addressed and likely timescales
involved
be simpler and more efficient, with the removal of petty and unnecessary
regulation
facilitate local involvement from its early stages, with local opinion taken into
account in any proposals being put forward for decision
be sufficiently flexible to allow for innovative solutions to emerging local issues –
such as rural exception sites
avoid unnecessary delays later on in the process
be accountable, with decisions to be implemented once adjudicated
It is important that development is able to take place in the context of the long-term future,
with greater efficiency in plan preparation and determination, with planning taking its rightful
role in delivering sustainable development.
SEBG is concerned, however, that there may be contradiction between two of the stated aims
of planning modernisation. On the one hand, it should be more inclusive, with local people
more involved in the decisions that affect their community, whilst on the other, it should be
better able to deliver sustainable growth and high quality outcomes with clarity and efficiency.
The Group firmly believes it is important for local people to be fully informed about and
involved in helping to shape the future of their communities. It is right that development
should not happen until the views of local people have been taken into account, so we
welcome the Bill’s enshrinement of pre-application consultation and publication of advice on
best practice about involving local people in the planning process. However, it is equally
important that any revision of planning procedure should not allow it to be used by those
opposed to development to obstruct progress in those cases where the relevant authority has,
after thorough examination and adjudication, decided in favour of an application.
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To try to limit any potential conflict between the two main aims of modernisation, the necessity
of local input at Local Development Plan creation stage must be emphasised and promoted.
This would ensure that local pressure groups would be able to have a full say before the Plan
was finally approved by the local authority – thereby doing away with any need for a Third
Party Right of Appeal - and limit their potential for delaying any subsequent applications for
planning consent which met the parameters of an agreed Local Plan. It would also offer
some comfort to potential developers that local opinion had already been taken into account
when Plans were being drawn up and approved, thereby lessening the potential impact on
proposed developments of any subsequent later local challenge where they accorded with the
Local Development Plan.
Public awareness programmes about how and when local interests can be actively involved in
the preparation and agreement of local development plans will be central to an effective role
for local groups and interests in the local planning process.
Early determination of appeals that are not well-founded should also act as a safeguard, as
should measures to limit the right to introduce new evidence to support an appeal. These
measures should be applied rigorously. There must be a sense of balance, with decisions
able to be implemented once all necessary stages in the planning procedure, from early
consultation through to adjudication, have been completed and decisions taken in the light of
all relevant issues. Only in that way can confidence be built in the effectiveness of the
system, and sustainable development encouraged.
The findings of a review study carried out last year for the Scottish Executive by Tribal HCH
on Business Development and the Planning System are particularly relevant in this context.
The report, published in August 2005, highlighted extreme concern by rural business interests
about the impact of the planning system on rural areas, with particular referenced to housing.
Among its many recommendations, the report stated:
x
There should be recognition in the Planning Act of the role which the planning
system plays in the economic life of the country.
x
The views of single-issue statutory consultees and third parties such as local
residents must be balanced with the needs of the economy, which include the need
for good quality affordable housing in locations which support the needs of business
and enterprise.
PLANNING BILL AND RURAL EXCEPTION SITES
In discussing rural problems and issues, the Report quoted concerns about restrictions on the
supply of affordable housing impacting adversely on rural labour markets and the rural
economy generally, and the need for flexible planning policies towards housing in the
countryside. SEBG had proposed various mechanisms to Tribal HCH which might be
considered, including the explicit use in Scotland of “rural exception sites”, a policy
successfully being pursued in England.
Rural exception sites are sites which aren’t allocated for development in a local housing plan
but which could be considered for housing if they have the support of the local community.
Since 1989, rural exception sites in England have enabled more than 12,000 new homes to
be provided in small villages for local people unable to find affordable housing. The schemes
that have been built are usually small, with fewer than 10 houses in most cases. Because the
land could not attract planning permission for any other type of housing, the sites are made
available at substantially below conventional market prices. Houses for rent and for shared
ownership have been provided mainly by housing associations and the legal agreements
attached to the planning permission ensure that the houses remain available under these
terms in perpetuity.
The planning system is complicated and often tortuous. Too often landowners are wrongly
accused of failing to release land for development when in fact there is no prospect of the
land in question being given planning approval. Exception sites are a clearly defined way of
helping to break the deadlock. If local authorities were explicitly required to develop a rural
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exception site policy, it would do so much to encourage innovative developments which may
not have been foreseen when the local housing plan was drawn up. There are also measures
available to ensure that affordable housing remains truly affordable and does not fall into the
hands of the spiraling second-home market.
With rural exception sites lying within the scope of planning legislation, the Tribal HCH Report
recommended:
x

Rural exceptions sites and rural burdens should be used to create a much larger
pool of rural housing which is affordable in perpetuity, with housebuilders and
landowners playing their part in increasing supply.

SEBG commends the Reports recommendations and urges the Committee to include within
the Planning etc. (Scotland) Bill a requirement for each local authority to develop an explicit
rural exception site policy and to identify those areas and gap sites which might be suitable
for development as rural exception sites with a view to the provision of affordable housing.
SEBG would be happy to discuss these issues in more depth with the Committee, should it be
of assistance as the general principles of the Planning etc. (Scotland) Bill are considered.
Polly McPherson
Director of Research and Communications
SEBG
6th March 2006
WRITTEN EVIDENCE FROM SCOTTISH NATURAL HERITAGE
General comments on the objectives of the Bill
SNH supports the proposals to modernise the planning system. Key elements within the
package are the enhanced status of the National Planning Framework (NPF) and the
reassertion of the role of Development Plans. These measures should collectively provide a
stronger strategic framework to guide the planning process, which is essential if the planning
system is to contribute to the wider aim of sustainable development.
The National Planning Framework
SNH welcomes the enhanced status of the NPF, which could provide important spatial
guidance to maximise the environmental benefits and minimise the adverse impacts of
development. In order to fully realise its potential in this regard, it will be important to ensure
that all relevant stakeholders, including environmental interests, are fully engaged during
preparation of the Framework. As noted in our oral evidence to the Committee, there is some
discrepancy between the very specific requirements on key agencies to engage in the
development plan process and the rather loose requirement on Ministers to consult with these
bodies during preparation of the NPF, and we would welcome a more formalised role in the
development of the Framework.
In discussion through the Renewable Energy Environmental Advisory Forum linked to the
review of SPP 6, SNH has highlighted the case for adoption of regional targets to guide
renewable energy development, and this option has been recognised by the Executive. The
new NPF provides an opportunity to set out a framework of this kind, which could form the
basis for more detailed spatial guidance to be developed by local authorities. This type of
strategic planning could help to minimise the risk of adverse environmental impacts and
reduce the volume of objection to proposed developments, meshing closely with the wider
objectives of the Planning Bill.
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Development Plans
We welcome the proposed strengthening of development plans, which will form the core of
the modernised planning system. The proposed measures to ensure that these plans are kept
up to date will be critical to their effectiveness. Against this background, we would highlight a
number of specific points.
Appropriate level of detail
The proposed move to more concise development plans offers some clear benefits, but also
exposes some inherent tensions. Under a plan-led system, it is clearly necessary to ensure
that development plans include sufficient detail to guide development management, and this
may be achieved, in part, through the proposed use of supplementary guidance in relation to
particular thematic or geographical areas. While a concise development plan may be less
daunting to potential consultees, effective public engagement will also require the provision of
sufficient detail to allow meaningful comment – as the relative detail of scale and siting, rather
than the general principle of development, is often the basis of subsequent complaint. These
difficulties may best be resolved by ensuring that plans and supplementary guidance focus
preferentially on those developments which have the greatest potential for controversy. The
exact balance between detail and accessibility may, however, become easier to identify in the
light of experience with the operation of the new system.
Community Planning
As noted in our oral evidence to the Committee, the proposed package of reforms does not
make an explicit link between the planning system and the role of Community Planning in
identifying wider community objectives which may well have implications for the physical
planning of the locality. This relationship should be highlighted and if possible defined.
Sustainable development
SNH has argued that the legislation should include a new statutory purpose for the planning
system in promoting sustainable development, and we welcome the inclusion of the new duty
on planning authorities to contribute to this objective. This duty applies solely to the
development plan process, which is perhaps logical in the context of a plan-led system. There
may, however, be a case for the extension of this duty to development management, to
ensure that this objective is effectively translated into decisions on individual planning
applications.
Duty on key agencies
In principle, SNH welcomes the duty on key agencies to engage in the development plan
process, and we already direct considerable resources into this type of liaison. Much of the
detail of the new procedures remains to be specified through secondary legislation, and it will
only then be possible to fully assess the workload implications of this duty in the context of
other commitments arising, for example, from EU legislation.
Development Management
We welcome the proposed changes to streamline development management, in particular
through establishment of the new hierarchy of development proposals and the measures to
focus greater scrutiny on those with the most significant potential impacts. As with other
aspects of the proposed reforms, much detail remains to be specified, including the types of
development which will fall into each category. We look forward to commenting on this in
more detail in due course, but would highlight two key points at this stage:
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Review of the General Permitted Development Order
We welcome the intention to streamline the planning process for smaller scale development
through a review of the General Permitted Development Order (GPDO). Most minor
developments have little or no impact on the natural heritage, and it should be possible to
broaden the scope of PD rights with regard to many types of activity, including minor
proposals by householders, with little adverse effect.
It will be of considerable importance, however, to ensure that this process does not
compromise the management of developments which do have significant environmental
impacts. There are a number of areas in which we would argue for the withdrawal of
Permitted Development rights, including bulldozed tracks in the uplands, certain types of river
engineering and extensive deer fences (which may not necessarily be associated with
forestry schemes). These developments can be of a scale that could not reasonably be
regarded as ‘minor’, and can result in detrimental impacts on landscapes and biodiversity that
greatly outweigh their benefits. Indeed, vehicular hill tracks proposed in connection with
developments such as small scale hydro schemes, which require Environmental Impact
Assessment (EIA), are often a major focus of the associated Environmental Statements.
Much of the difficulty relates to the complexity of the GPDO in this regard, and the current
planning reforms would provide an excellent opportunity to address these issues by
classifying the above developments as ‘local’ in the new planning hierarchy.
Duty on key agencies
In line with our comments in relation to the development plan process, we also welcome the
duty on key agencies to engage in development management, which again reflects our
existing working practices. Similar caveats apply in this instance, as much detail will emerge,
in due course, through secondary legislation.
Enforcement
SNH welcomes the proposals in the Bill to improve the enforcement of planning controls.
Damage to the natural heritage has occasionally resulted from lapses in this area, and
examples can readily be found, for example, among those categories of hill track which
currently require a planning application.
Other issues related to the Bill
We would like to take this opportunity to comment on a number of additional issues which are
of particular interest to SNH, or which have been explored by the Committee in discussion
with other witnesses.
Landscape
As noted in our oral evidence to the Committee, SNH warmly welcomes the current Executive
consultation on proposals for a new statutory basis for the National Scenic Area (NSA)
designation. We have long argued that there is a need to provide more effective safeguards
to Scotland’s landscapes and to encourage more positive management of these assets,
which help to define the ‘sense of place’ of local people and provide an essential foundation
for tourism and outdoor recreation. The current consultation is intended to shape draft
provisions for introduction to the Bill at Stage 2.
We are currently considering the detail of these proposals, which will be discussed by the
SNH Board over the next month. Although our view has not therefore been finalised, our
original advice called for a stronger obligation on local authorities to produce Management
Strategies for NSAs within their areas, and for a wider duty on all public bodies to have regard
to NSAs. We also see a case for measures to promote wider action for Scotland’s landscapes
beyond these designated areas, modernising the more limited and now generally ignored duty
of having regard to natural beauty and amenity contained in section 66 of the 1967
Countryside (Scotland) Act. This could be framed as a ‘landscape duty’ on public bodies, by


856

ANNEX E: OTHER WRITTEN EVIDENCE
analogy with the ‘biodiversity duty’ introduced by the Nature Conservation (Scotland) Act
2004. In proposing such measures, it will be necessary to clarify the extent to which such
provisions could be introduced through the present Bill which focuses, of course, on the
planning system.
The Planning Development Budget
The allocation of funding to the Planning Development Budget is a necessary and welcome
part of the reform package. This provides an opportunity to develop training for planners in a
number of areas which relate to the natural heritage, including landscape issues, Natura sites
and European Protected Species. There would also be scope for training to encourage more
effective integration of access provision (under the Land Reform (Scotland) Act 2003) into the
planning system.
Third Party Rights of Appeal
The topic of Third Party Rights of Appeal (TPRA) has attracted considerable controversy and
has been discussed by the Committee on several occasions, and it may be helpful to reiterate
our own position. This debate raises complex issues which are quite central to the proposed
reforms, in particular to the aims of promoting greater efficiency and ‘front loading’ public
engagement with the planning system. In broad terms, we would support both of these
aspirations, but would suggest that there might be a case for limited measures to reinforce the
discipline of the system without opening the way for excessive and inappropriate challenge.
Against this background, we have previously suggested that the Public Right of Notification
Procedure (PRNP) proposed by the Royal Town Planning Institute (RTPI) might merit further
examination. This is effectively a limited TPRA focusing on developments which are contrary
to the development plan or in which the planning authority has an interest, and in which the
right to appeal is restricted to neighbours, community interests, statutory consultees and
others who objected to the application when first lodged. We would suggest that for these
categories of development, there is a specific case for additional scrutiny to ensure probity in
the planning process. On balance, we would not see a strong case, on environmental
grounds, for the extension of a similar appeal process to developments requiring EIA. These
developments tend to be large and of high potential impact, but there is no particular reason
why the democratic process should function less efficiently during their determination.
John Thomson
Director of Strategy & Operations West
Scottish National Heritage
6 March 2006
WRITTEN EVIDENCE FROM SCOTTISH PLANNING CONSULTANTS FORUM
I write to make a short submission in respect of the Planning Bill. I appeared before the
Committee on 25 January 2006 as current Chairman of the Scottish Planning Consultants’
Forum (SPCF). The Forum exists with the support of the Royal Town Planning Institute but
because we are in a position to reflect the view of the private sector we are increasingly
consulted in our own right. We have given evidence to the Communities Committee on the
Planning Bill and the Green Belt.
The view expressed in this letter is not the agreed view of SPCF. A number of committee
members take the view that the argument for abandoning two tier statutory planning over the
whole of the country with the exception of the four city regions is one which, in logic, can be
made for removing this requirement from the whole of the country. Though the argument for
such a course has been put, there has yet to be a satisfactory or convincing rebuttal.
There is much evidence of the poor performance of two tier statutory planning over the last 25
years. Local plans have had to catch up with the structure plan thus casting them (local plans)
in a reactive role. Affected communities have sought explanations of local plan policies only to
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be told that the approved structure plan dictates local action. The status of the planning
profession has declined through the operation of a ‘catch up’ arrangement which has
corroded the relationship between planners and affected communities.
The abandonment of the proposal to perpetuate structure plans under the new title, “strategic
development plans”, should be not be considered as in any away a wish to downgrade the
importance of “strategic thinking”. Government should to take the powers to require this. But
this level of thinking, on a continuous basis, should inform the National Planning Framework
and the Local Development Plan as the two levels of spatial planning.
Experience over the last 25 years leads to the conclusion that there is the need for a strong
local plan which resolves land use, development and environmental issues openly and
rigorously. Local planning should be carried out within the context of the National Planning
Framework, through which national planning inputs can be communicated, and be informed
by the strategic thinking referred to above.
Those who take this view believe that the Communities Committee should seriously consider
the wisdom of perpetuating a system, based on the structure plan, though re-titled, which is
no longer fit for purpose.
Yours sincerely
Andrew Robinson
Chair
Scottish Planning Consultants Forum
6 March 2006
WRITTEN EVIDENCE FROM SCOTTISH PUBLIC SERVICES OMBUDSMAN
Background
The office of the Scottish Public Services Ombudsman (SPSO) came into operation in
October 2002 with the aim of creating a one-stop shop for complaints about public bodies in
Scotland. The new office replaced four previous Ombudsman services – The Scottish
Parliamentary, Health Service and Local Government Ombudsmen and The Housing
Association Ombudsman for Scotland.
Under the SPSO Act (2002), we can investigate complaints about local authorities and the
Scottish Executive Inquiry Reporters Unit. The Ombudsman deals with a large number of
planning complaints and the SPSO is an integral part of the administrative justice system.
The SPSO was involved in the pre-white paper consultation process, Rights of Appeal in
Planning. We provided information on the wide range of planning complaints we receive and
investigate. We also commented orally on the white paper after its publication.
Planning Complaints
During the 18 months from April 2004 to September 2005 the SPSO determined 293 planning
complaints. We received 186 enquiries about planning during the same period.
Complaint subject categories (April 2004 – September 2005):
Subject

Advertisement of proposals: notification and hearing of objections
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3
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Civic amenity: general objection to proposals, calls for planning inquiries

8

Complaints handling

3

Conservation areas, listed buildings, tree preservation orders

7

Development Plans - breaches/procedures and enquiries

9

Handling of application (complaints by applicants)

36

Handling of application (complaints by opponents)

166

Other

Policy/administration

6

32

Rights of way and public footpaths

4

Travelling people

2

Unauthorised developments: calls for enforcement action/stop and discontinuation
notices

Zoning of local authorities; planning blight; flood prevention

Total

16

1

293

Of the complaints, 40 were not within our jurisdiction or were withdrawn. 129 had come to us
before going through the complaints process of the relevant authority. Of those we examined
or investigated, 16% were either fully or partly upheld.
More than half of the complaints were made by objectors to an application, many of whom
were unhappy with a decision they would have liked to see rescinded. In many cases,
complaints come to us because, while the planning process may have been followed, that
process can be confusing and is often not plainly presented nor decisions clearly
communicated to members of the public.
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Comment
In general, we welcome the proposals in the Bill. We think they will make the planning
process more easily understood, less liable to delay, more accessible and more transparent.
The ‘Hierarchy for Planning’ will assist this. We also welcome the defining place given to
development planning as a means of involving the community in the planning strategy within
which specific planning applications will be considered. The confusion caused by out-of-date
structure and local plans underlies many of the complaints we see.
Recruitment
We are aware of the problem of recruiting qualified planners and the consequent delays in
dealing with planning applications. We encourage any moves to increase the number of
trained and qualified planners.
Hearings and Appeals
We welcome the proposals on hearings and appeals, and support the introduction of
standardised practices throughout all the planning authorities. We regard unambiguous
guidance on the conduct of hearings as essential. The guidance should take into account
human rights legislation, and the need to help ‘balance the playing field’ for an individual
facing a council, agency or development company with considerable resources at its disposal.
Schemes of Delegation
We welcome the proposals for enhanced delegation to officers combined with the right of
appeal and the right of the authority to decide itself to determine an application.
We welcome the proposal under section 43B(1) and 47A(1) that a party to the proceedings is
not to raise any matter that was not before the appointed person at the time the determination
was reviewed, was made or which was not before the planning authority at the time the
decision appealed against was made.
Pre-application Discussions
In our 2004 – 2005 Annual Report we state that we regard pre-application discussions
between the applicant and authority as ‘best practice and a key part of the planning process’.
We also welcome the proposals for the developer to engage with the local community at an
early stage and in the specific circumstances as outlined in the Bill.
Standard Application Forms
We welcome the proposal for standard forms and the increased use of e-planning. We
recommend the production of standardised advice notes for both planners and objectors.

Neighbour Notification
One of the frustrations frequently recorded in complaints relates to the current system of
neighbour notification. The proposal to make neighbour notification the responsibility of the
planning authority should make this process clearer and more accurate. It will also make the
route for complaining about a failure to notify more transparent and accessible.
We commend the proposed improvements on providing information on how planning
applications have been dealt with.
Planning obligations and good neighbour agreements
Who decides whether a good neighbour agreement is desirable or necessary?
These are both areas that are likely to be the subject of complaints to the Ombudsman.
Enforcement
We welcome the proposals to improve planning enforcement through temporary stop notices
and enforcement charters.
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Assessing the Quality of Stakeholder Engagement
The Bill envisages an enhanced role for reporters in assessing the quality of stakeholder
engagement by planning authorities. The Ombudsman has the power to assess the quality of
stakeholder engagement by planning authorities and we would urge the Executive to ensure
that any changes to the role of the reporters take this into account.
Audit Function of SEDD
Complaints are a way of providing ‘customer feedback’. The Ombudsman would be pleased
to provide information from complaints received and determined to assist the Department in
undertaking an audit of a particular authority.
Safeguards
It is proposed to give Ministers the power to commission an investigation into cases where
there is a persistent pattern of decisions that do not comply with development-led plan
policies, or with officer recommendations based on such policies. We would point out that the
Ombudsman already has such powers. If, during the investigation of complaints, the
Ombudsman is made aware of a pattern of decisions that could indicate systemic failure, she
has the power to lay an ‘Other Report’ before Parliament in which she would present
evidence, findings and recommendations. She also has the power to make general
recommendations in her Annual Report.
Conclusion by the Ombudsman
I am pleased to have the opportunity to contribute the above comments on the. Planning etc
(Scotland) Bill. Overall, I welcome the proposed changes. To avoid potential confusion or
duplication of roles, I recommend that the SEDD and the Reports Unit continue their
discussions on the place of the Ombudsman in dealing with complaints about planning in so
far as they relate to maladministration or service failure.
The level of planning complaints is high and the SPSO provides an appropriate way of
addressing them efficiently, cost-effectively and independently. The SPSO’s position dealing with complaints about both the Executive and Local Authorities - provides an excellent
opportunity to identify and report on any problem areas in the planning system.
Professor Alice Brown
Scottish Public Services Ombudsman
6 March 2006
WRITTEN SUBMISSION FROM SCOTTISH RAPTOR STUDY GROUPS
I am writing on behalf of the Scottish Raptor Study Groups (hereinafter "S.R.S.Gs") to
comment on the general principles of this Bill. S.R.S.Gs comprise experienced fieldworkers
who, largely on a voluntary basis, carry out monitoring of raptors throughout Scotland. They
provide the bulk of the data on raptor numbers, distribution and productivity required by
Scottish Natural Heritage to enable it to fulfil certain legal duties under the Wildlife and
Countryside Act 1981 as amended by the Nature Conservation (Scotland) Act 2004 and
under the European Community's Wild Birds Directive 79/409/EEC.
S.R.S.Gs wish to make the following comments on three matters that are central to the Bill.
1. The proposed National Planning Framework should be subject to independent and
transparent scrutiny if it is to command any respect from the community.
2. The planning system after enactment of this legislation should provide fully for sustainable
development to be a key criterion, in relation to the proposed National Planning Framework
and to individual planning applications and decisions on these.
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3. A third party right of appeal (albeit a limited one as suggested hitherto) should be included
in the Bill.
WRITTEN EVIDENCE FROM SCOTTISH SALMON PRODUCERS ORGANISATION
SSPO (Scottish Salmon Producers Organisation) is the representative body for the Salmon
Farming Industry in Scotland. It provides jobs rural areas and is a significant exporter of
Scottish food
The Salmon Farming Industry has until know been regulated in terms of planning by the
Crown Estates Commission(CEC) The proposed new planning scheme for salmon farming
will be brought in by regulation as secondary legislation under the WEWS Act. This
somewhat complicated arrangement means that though the industry will in general be
covered by the proposals in the Planning Bill, the detail will appear in the regulation, which is
expected to be laid before Parliament in April.
The Salmon Farming Industry in their discussions with SEERAD have been pressing for
equality of treatment with land farming. They also pointed out that their marine operations
leave no visual footprint. They have set out their priorities as follows:x
x
x
x

Deemed Planning consent for valid existing CEC leases and Works Licences
(Shetland).
No time limiting for Planning consents.
Permitted development for operational aspects (where no change in consented
tonnage).
EIA threshold change to accommodate 3.

It is not clear what will be included in secondary legislation (Planning Bill) and how this will
impact on the WEWS regulation.
Turning to the proposed Bill. There is concern that the Bill is focused on urban rather than
rural and marine issues. This will also have implications for the proper re-sourcing of
planning authorities particularly in rural areas.
SSPO welcome the greater role for the National Planning Framework and for regular updating
of development plans. It will be important to recognise the place of rural/marine areas particularly in Highland Region, which is of a scale that rural strategic planning may be
needed.
Schemes of delegation and appeals
What level of decisions will be delegated to planning officers is not clear. (It could be argued
that this should be a matter for planning authorities rather than legislation). However appeals
are important in these situations as in the Bill these can only be made to Ministers on a point
of law.
Planning Consents (new)
It is proposed that a new consent will only remain valid for 3 rather than currently 5 years.
Provided this is about a start not a completion this may be acceptable. However in the case
of Salmon Farming a period is required to build up stocking levels in various sites, which may
vary with types of management and there would be a preference for the 5 years to be
continued.
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Local Development Plans
These will now include marine salmon farming. It will be important to keep these simple and
straight forward.
Pre-application Consultations
These seem a sensible way to proceed for significant proposals. However the mandatory 12
weeks may not be always necessary and will increase the length of time for the whole
process. Perhaps the agreement of the Planning authority that the procedure has been
properly carried out would be more flexible.
Good Neighbour Agreements
It is not clear that these will be helpful and may encourage unnecessary frustration of
important developments in an area.
The omission of 3rd party appeals is very strongly welcomed. However there is concern that
good neighbour agreements could create similar problems.
Scottish Salmon Producer Organisation
6th March 2006
WRITTEN EVIDENCE FROM SCOTTISH WATER
Scottish Water has a major involvement in three distinct areas relating to planning.
1.
Scottish Water is a major applicant in the planning process. The organisation made
around 270 applications in 2005/06.
2.
Scottish Water is a statutory consultee in the planning process. We receive 16,000
development control applications each year.
3.
Scottish Water is a major provider of infrastructure which enables new house building
and commercial developments. Over the past four years an issue over development
constraints has emerged in many communities across Scotland. These constraints occur
when it is no longer possible to connect new developments to the sewerage or water
infrastructure as these are at full capacity. The headroom in the system has been taken up
over many years.
1.0

Scottish Water’s Views on the Planning Bill as a Major Applicant

Scottish Water is currently carrying out an improvement programme of around 2,000
infrastructure projects across Scotland between 2002 and 2006. Many of these projects
require planning.
The investment programme amounts to 40% of all civil engineering projects in Scotland. The
programme supports around 8,000 construction jobs. Between 2006 and 2010 around £2.1
billion will be invested in a similar size of programme.
These projects deliver significant benefit to Scotland by improving the environment and hence
tourism, safeguarding public health and delivering improvements in service to customers.
Scottish Water therefore has a strong interest in a fair, efficient planning system.
1.1 We note the proposal under the Bill to introduce a concept of good neighbour
agreements. In the explanatory memorandum it states "good neighbour agreements (GNA's)
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can complement formal regulation by allowing a developer and a community to engage on
how a development is carried out".
In comparison, currently under Section 75 of the Town and Country Planning etc. (Scotland)
Act 1997 the Council and developer can enter into an agreement which imposes conditions
on the development site. An example of an agreement entered into by Scottish Water, is a
formal woodland management agreement for land adjacent to Water or Waste Water
Treatment Works. It appears that good neighbour agreements are not formal planning
requirements but are simply to be encouraged. There is concern that considerable pressure
could be put on a developer such as Scottish Water to enter into these agreements as a
precondition of a community body withdrawing objections and thus facilitating the grant of
planning consent.
This could raise issues where the wider public good in providing a new treatment facility for a
large population could be frustrated by the detail of a local good neighbour agreement.
It is considered that the majority of areas which are proposed to be dealt with in good
neighbour agreements are already regulated through planning consents and Section 75
Agreements, for example, construction working hours, traffic movements, noise, odour etc. It
is also noted that GNA’s may give a direct right to a body other than a planning authority such
as a community council, to enforce conditions or perceived breaches against Scottish Water.
There is a concern that an unintentional breach of an agreement might also give rise to a
legal claim by a community body.
Scottish Water is also subject to the statutory nuisance provisions under the Environmental
Protection Act 1990 and new obligations to comply with the proposed code on odour nuisance
contained in the Water Services (Scotland) etc. Act 2005.
We are concerned about the suitability of GNA’s. While they are stated to complement formal
regulation there is a strong concern that their introduction would effectively be formalised
through pressure being put on bodies, such as Scottish Water, to enter into them. We feel
that all of the aspects addressed in good neighbour agreements can already be dealt with
through representations in the planning process leading to incorporation of conditions within
the planning consent or through a Section 75 Agreement.
1.2 The committee has discussed the possibility of acting to reduce or replace Appeals to
Scottish Ministers and Public Inquiries. Under present provisions planning authorities and
applicants, such as Scottish Water, can insist in an oral hearing of their case by means of a
public local inquiry. The proposed change in the law would enable Scottish Ministers to
determine a most suitable means determining each appeal, through written submissions, a
hearing (a less formal type of oral inquiry) or public inquiry, or any combination of these.
Whilst Scottish Water would welcome increased flexibility and proposals to reduce the costs
of planning appeals, we would seek clarification on proposed details in the regulations which
will accompany the bill. We recognise that the type and nature of our planning proposals
mean that in some cases where considered necessary, a full public inquiry may be required,
to consider under cross examination the greater public interest in schemes which we may
propose.
1.3 With regard to Appeals, we are concerned that the proposed reduction from 6 months to 3
months of the time to decide whether or not to appeal a planning decision could lead to an
increase in the number of appeals. This will reduce the time for Scottish Water to thoroughly
explore alternatives to appeal and properly engage planning authorities in the process, in line
with government advice. The proposed detail that no further information can be brought into
an appeal would mean that planning applications, in theory, would have to provide all
information that could potentially be later required as evidence to an appeal.


864

ANNEX E: OTHER WRITTEN EVIDENCE
This would clearly not be practical for all applications and would be contrary to the white
paper’s objective to make the system more efficient. Additionally there would be no
opportunity for the applicant to address reasons for refusal that were not reasonably part of
the supporting information.
On a separate issue, should the neighbour notification responsibilities be taken by local
authorities, we would also wish the new system to protect applicants from having planning
permissions challenged or overturned by third parties, on the basis of flaws in the application
of the neighbour notification process.
1.4 Scottish Water would be opposed to the third party right of appeal and would be
concerned about the impact that this would have on the delivery of our investment
programme 2006-2010.
1.5 We note the proposals for “approval in principle” in development plans and the statement
that “planning applications for developments on land not allocated for that use in an up-todate development plan are unlikely to be approved”. Scottish Water would seek flexibility in
this respect. We would support this proposal to the extent that any development on existing
Scottish Water operational land would be approved in principle.
1.6 The National Planning Framework sets out “the land use planning requirements for
strategic priorities such as investment in water and drainage capacity”, and the present
National Planning Policy Guide (NPPG) 10 requires Authorities to make specific allocations
for “Sewage Treatment”. Whilst designation of land use for new water and waste water
services can be identified within an area, Scottish Water would prefer early discussions on
potential sites. Identification of specific location would follow the optioneering of available
solutions.
We consider that a non-spatial model policy to allocate wastewater treatment facilities in
accordance with NPPG 10 could overcome the current difficulties in allocating specific sites
within the development plan given the differing development plan and Scottish Water
investment planning cycles.
1.7 It is considered an advantage in the proposed hierarchy of plans that generally there are
opportunities for water and waste water infrastructure to be considered as of strategic
importance and overall the planning zoning system should become more up to date which
means that our proposals can be included and formalised as part of national, strategic and
local plans.
2.0

Scottish Water’s Views on the Planning Bill as a Consultee

Scottish Water believes strongly that it must be effectively engaged at an early stage in the
development of national, strategic and local plans.
2.1 There will be a significant resource implication for Scottish Water in making
representations to deal with national, strategic and local plans. At present it is not possible to
quantify this until we see the Regulations that accompany the Bill.
2.2 We note the Statutory Action Plans requirement and believe this area will impact
significantly on Scottish Water. At this stage we are unclear on the extent and detail of the
Statutory Action Plan and our ability to respond to service provision requirements. These
Plans will reveal targeted investment from current Scottish Water programmes, developer
funded issues and longer term funding requirements that need to be included in future Quality
& Standards periods, e.g. removing development constraints.
2.3 As a consultee Scottish Water does not have the capacity to field representatives to
community planning meetings across the country on a regular basis. Scottish Water has
faced a considerable efficiency challenge over its first four years. In order to meet regulatory
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targets, operating costs have had to be reduced by nearly 40% between 2002 and 2006. This
means that the water industry in Scotland is being run for £140 million a year less than the
former authorities. One of the benefits of this greater efficiency is reflected in the
announcement in January 2006 that any increases in household charges will be kept to 0.5%
below inflation for the next four years.
We would therefore seek a more efficient way of satisfying the needs of the community
planning process. From April 2006, an annual national capacity plan will be published by
Scottish Water, which we believe will support Statutory Action Plans. This will give
information about where there is available capacity, where there are constraints on capacity
and when those constraints will be relieved. This will be available on the web and it is
planned to develop this further over the coming years.
Scottish Water is also investigating means to allow local authorities access to our data
systems regarding available capacity. This will provide them more detailed information which
could impact on planning and development decisions. Scottish Water is also implementing
internal changes to structures and processes to improve local engagement across operational
and development issues.
3.0

Scottish Water’s Views on the Planning Bill as a Provider of Infrastructure

Prior to the creation of Scottish Water in 2002, there had been relatively little effective
investment in the water and waste water infrastructure over previous decades. This meant
that when Scottish Water took over the running of the industry many parts of the waste water
network were at or nearing full capacity. New stricter environmental regulations, quite rightly,
meant that it was no longer possible to just keep adding new properties to the networks and
allow sewage to spill out into rivers and onto beaches.
Scottish Water adopted a policy where it would not allow new connections if this would breach
legal obligations and lead to prosecution by the Scottish Environment Protection Agency
(SEPA). In some communities there are also issues where the present capacity of water
treatment works restricts additional homes being connected to the system. To allow new
homes to be connected would result in failures of supply and low pressure problems to
existing customers.
Between 2002 and 2006, Scottish Water was asked to deliver £1.8 billion of new investment
in the infrastructure to deliver improvements for customers. The Scottish Executive set the
priorities for this investment with a focus on meeting new European Directives on water
quality and protecting the environment. The priorities were to improve public health and meet
legislative requirements. This meant that there was relatively little funding available in this
four year period to increase the capacity of treatment works and sewers.
In February 2005, Scottish Ministers set the directions for Scottish Water for investment for
2006-2014. These included ensuring that 120,000 new homes and more than 4,000 hectares
of commercial developments are connected to Scottish Water’s network over this eight year
period. The Water Industry Commission has recently announced that around £160 million will
be available between 2006 and 2010 to carry out this work and to make first time connections
to our networks.
Ministers have stated that all development constraints will be resolved in the eight year
period. They have also stated that more funding will be made available if it is required in
order to achieve this objective.
3.1 Scottish Water’s funding is to resolve development constraints at a strategic level. This is
provided to carry out work at water and waste water treatment works which will allow these
facilities to service new developments.
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The Scottish Executive is also about to publish new regulations which outline what developers
will pay towards the upgrading of the networks of water mains and sewers required to service
their new developments.
In addition, the Scottish Executive has announced that £14 million a year will be made
available through Communities Scotland to enable the provision of rural and affordable
housing.
In order to resolve some waste water provisions issues over the past few months, Scottish
Water and SEPA have carried out a review of capacity across Scotland. This has led to the
issuing of a Memorandum of Understanding which aims to allow development to go ahead in
some areas if it is judged that there would be little detrimental effect on the environment. It is
anticipated that this will allow the development of a significant number of homes across the
country.
In order to begin relieving development constraints over the next four years (2006-2010),
Scottish Water has asked local authorities to prioritise developments in their area. All
Scotland’s local authorities have engaged in this process. Seven out of Scotland’s 32 local
authorities have submitted prioritised lists. Scottish Water is now working on finalising a
programme of carrying out work at treatment works to increase capacity between 2006 and
2010. It must be noted that considerable further work will be required in the next period, 20102014.
3.2 In order to maximise the efficient delivery of the investment programme over the next four
years (2006-2010), we will look at where work is being carried out at treatment works to
deliver legislative quality drivers and try to synchronise this with work required to increase
capacity. We will continue to work closely with local authorities to agree the programme that
will remove constraints.
Scottish Water is also considering internal changes which will improve the process of
removing development constraints over the next few years.
3.3 Scottish Water will not be able to invest in infrastructure for speculative or aspirational
developments. We will seek strong evidence of the likelihood of development being delivered
in the ground before committing our customers’ money to costly infrastructure.
3.4 Scottish Water welcomes Community Engagement and the proposed best practise to be
incorporated in a Planning Advice Note (PAN). Currently we are legally committed to a
Consultation Code under the Water Industry (Scotland) Act 2002, and we must ensure these
obligations accord. There may be a case to develop the relationship between Community
Planning and Development Plans to promote inclusion.
We would therefore welcome the widening of inclusion in the planning system. However, in
developing a statutory requirement based around this, greater clarity and definition would be
sought over the specific details, and Scottish Water would wish to be actively involved in this
process.
We welcome the development of a Planning Advice Note and remain committed to
participation in the current Scottish Executive led working group. It is viewed this will facilitate
the opportunity for the document to incorporate the wider legislative environment of the Water
Framework Directive and Scottish Water’s objectives.
3.5 We would welcome greater clarity on the extent to which “planning gain” agreements and
obligations should apply to Scottish Water. This would allow Scottish Water to address any
additional funding required through economic regulation.
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We would also welcome greater clarity on the use of “planning gain” agreements and
obligations on developers for contributions to overcoming water and wastewater capacity
problems for communities.
3.6 Scottish Water support a review of the present General Permitted Development Order,
and would welcome the enhancement of permitted development rights under Clauses 38
(Water Undertakings) and 43A (Waste Water Undertakings), subject to reasonable
thresholds. This review presents an opportunity to also consider the method of application for
Article 4 Directions which can overrule Permitted Developments under Clauses 38 & 43A.
3.7 In evidence at the Communities Committee a view has been voiced that Scottish Water
should align its four year investment cycle with the five year planning cycle. Scottish Water’s
first investment period was 2002-2006. The next two periods will run from 2006-2010 and
2010-2014. It is not within Scottish Water’s power to alter the timing of these investment
periods.
This would be a matter for the Scottish Executive and for the Water Industry
Commission of Scotland.
Summary
We support the proposed hierarchy and appreciate the importance afforded to water and
wastewater facilities noted under National Developments. Scottish Water would wish a role in
developing the classification of the hierarchy due to our many and varied activities within the
planning process.
The introduction of e-planning and standard planning application forms across all councils is
entirely supported by Scottish Water which as a national organisation, deals with all of
Scotland’s planning authorities. We would also wish to see new arrangements for the
validation of planning applications as this is an area where there is much variation in
performance between Councils. We are committed to our participation in the E-planning
forum led by Scottish Executive.
We note the white paper’s comments on supporting Council resources. The implementation
of many of these proposals is likely to, at least initially, increase workloads at the council
offices. Scottish Water experience of the current planning system is one where delays in the
development control process are closely matched to planning officer staffing levels, it seems
crucial that the success of any of these proposals will require considerable investment of staff
and budgets at the local planning authorities.
Scottish Water is absolutely committed to tackling all of the issues noted and to improving the
way we contribute to the planning process in a more effective way to play our part in enabling
the development of Scotland.
Scottish Water
6 March 2006
WRITTEN EVIDENCE FROM MR C. E. SHANNON
I write to give comments on three of the topics for which your committee is seeking evidence.
Enforcement
I believe local authorities are reluctant to use their enforcement powers even though they
have the staff resources to do this. This means that those offending under legislation are free
to ignore notices and regulations. This is sometimes because the definitions are too narrowly
drawn and so what appears to be a case where enforcement is appropriate to a member of
the public in fact does not fall within the relevant definition.
A dangerous building is an example of this. If a building is empty, neglected and a well
established target for vandalism so long as it stands in it’s own grounds and is not
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endangering pedestrians it will not be considered a dangerous building nor constituting a
nuisance. However if such a building were set on fire it would place at risk adjoining
properties because of the risk of the fire spreading. In these circumstances the building
should be considered dangerous. There has been a case of this in Helensburgh in 2005 (16
Millig S)
Another example is where a s29/30 notice has been served on the owner to repair or protect
a building. Although a local authority is obliged under s30 to enforce such a notice the same
property referred to above has given rise to an example where the local authority simply
ignores this point. When tackled on it’s failure to take action it claims that the site is subject to
development and therefore it is not appropriate to enforce the action. The only recourse
council tax payers have it appears is to report such behaviour to the ombudsman. This
illustrates that enforcement action is not something that the local authority is keen to take. I
suspect that this is a matter of management rather than planning but see below comments on
Assessment of Planning Authorities Performance----.
Tree Preservation Orders
These are not strong enough to deter those wishing to remove trees for their own purposes.
Any trees which have been felled should be replaced after the roots have been ground out, in
an immediately adjacent location, with trees of a minimum size say 20 feet high and the fine
should be substantially increased. Any replacement tree would be automatically subject to a
TPO. Damage to trees under TPOs should also come under this legislation because I believe
a common tactic is to damage the tree, render it unsafe and then fell it on the grounds that it
is a danger.
Assessment of Planning Authorities Performance or Decision Making
Local authorities should be obliged to make an annual report about the volume of planning
applications received and processed, the time taken to issue consents or refusals, and the
pattern of enforcement actions taken or if not taken the reasons for this inaction.
I trust these examples will be of assistance to the Committee

Yours faithfully
C.E.Shannon
14 February 2006
WRITTEN EVIDENCE FROM SHETLAND ISLANDS COUNCIL
This letter sets out comments from Shetland Islands Council on the proposals contained in
the Planning etc Scotland Bill. The comments in their present form have been prepared by
Council officers and have not yet been endorsed by Councillors. I shall confirm the Council’s
views, with any amendments to the comments made in this letter, on or after 17 March 2006.
The Council reserves the right to add to, or modify, the views expressed in this letter.
In general, the Council welcomes the intention behind the review of the planning system and
agrees that we need a system that is fit for purpose, efficient, inclusive and a secure
foundation for sustainable development. We believe that the proposals contained within the
Bill will move the system firmly in those directions. We also recognise that the details of many
of these proposals will be subject to secondary regulation or order prior to implementation.
New Act
The Scottish Executive has proclaimed the Planning Bill as a fresh start for planning that
which will reinvigorate the regime so as to deliver a cultural shift in the planning system. If we
are to succeed in these laudable aims, then there should be a standalone new Act (rather
than one that amends previous Acts) to herald the new dawn. Merely to amend the 1997 Act,
as presently proposed, will rightly be seen as tinkering with the existing planning framework
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and will mean that time will be devoted to interpretation that would be better devoted to
implementation.
Q. Has consideration been given to a new, comprehensive Act?
National Planning Framework
We recognise the reality that decisions on nationally significant projects such as motorway
extensions, superquarries and the like are typically made by the Scottish Ministers following a
public inquiry. In practical terms the proposed new arrangements will largely reflect that
reality in those instances where the proposal is not cleared back to the Planning Authority for
decision. The fact that a project is nationally significant does not, however, mean that the
rights and opinions of local communities can be set aside. This would be directly contrary to
the Executive’s wish for wider inclusion expressed elsewhere. There is scope for substantial
improvement in the way we as a society take these major decisions. There is a need to
establish ground rules for the consideration of national projects, so that the deliberations of
Ministers and Parliament can be properly informed and it can be demonstrated that local
concerns have been listened to. Issues that arise in this connection include resources of time
and expertise available to local communities and the role of local stakeholders in developing
parameters for a project and monitoring its subsequent operation.
Part 2 - Development Plans
Planning authorities will have to exercise their development plan function with the objective of
contributing to sustainable development. Whilst this is welcomed, the Council looks forward
to further guidance on how the competing elements of economic, social and environmental
interests can be addressed.
There appears to be a shift towards the more prescriptive sort of development plan common
in many other countries and away from the more flexible approach that has distinguished the
British system. Whilst we understand the need for certainty, and are very well aware of the
difficulty in reconciling it with flexibility, some regard needs to be had to the realities of the
development process. The Council also wonders whether the approach being taken by the
Scottish Executive in drafting the Bill is consistent with that in the rest of the UK and whether
consistency of that kind is seen as having merit. The Council’s main concern, however, is
that, in remote rural areas especially, a development plan must be able to cope with
opportunities as they arise.
For example, small-scale industrial or commercial developments may come forward on the
basis of a particular entrepreneur’s enthusiasm; such developments can produce very
welcome employment gains. Whilst we shall, of course, continue to allocate land for industrial
or commercial development, it is important to allow a degree of flexibility in order to
accommodate such windfall proposals. Finally, it is not easy for even the most up-to-date
development plan to anticipate technological and funding change, and it is entirely possible
that, within a five-year plan period, the conditions for investment in (say) some form of energy
development might change significantly. On a related point, we would incidentally observe
that there would be merit in bringing developments that are subject to Electricity Act
procedures within the same body of legislation as other developments and we think the Draft
Bill should address that anomaly.
The development of a national planning framework where the emphasis is on the city within
the region may result in peripheral areas, like Shetland, being disadvantaged. We rely on
cities (Aberdeen, Edinburgh, Glasgow or Inverness) as transport interchanges, freight hubs,
service and supply centres. Consequently, we would welcome the opportunity to be involved
in those aspects of planning for these areas relevant to us, as their future development will
affect ours.
The emphasis on the primacy of the plan and the engagement of the community in plan
formulation are welcomed.
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Part 3 Development Management
It is noted that planning permission will be required for fish farming development up to 12
nautical miles. The Council is concerned that, in the drafting of the Bill, no account appears
to have been taken of the impact of the Bill on provisions contained within the Zetland County
Council Act that empower this Council to regulate these and other developments. This is a
matter that will need to be the subject of further discussion between the Council and the
Executive before consideration of the Bill is concluded. However, we would make some brief
observations at this point.
It is apparent that planning permission will be required only for fish farming, in other words for
just one form of development. There will be no planning control over anything else, for
example offshore renewable energy developments. Planning permission may be refused for
a fish farm on the grounds of unacceptable visual impact, but wind turbines will not be
assessed under the planning regime. This is clearly inconsistent. It is also not possible to
deduce from the Bill the arrangements that will apply in relation to the planning status of
existing fish farming developments (i.e. whether they will be granted planning permission by
virtue of being extant at commencement, or some other, date; whether their planning status
will require to be clarified by a certain date; and whether any such consents will be time
limited or permanent).
Q Have the implications of creating a planning regime restricted to only one development type
been assessed?
Q How can we have a development plan that only covers very limited types of offshore
development?
Q What consideration has been given to establishing a planning status for existing fish
farming developments?
Notification of start/completion of development
We seek further clarification on the impacts of this proposal. At present, the enforcement
regime is largely reactive. The implication of this amendment is that the enforcement regime
will be proactive. We may need to check planning applications for suspensive conditions, or
be required to ensure compliance with all conditions when the development is notified as
completed. Whilst we acknowledge that there will need to be further legislation, we are
concerned that pre- and post- development notification may also impose, or lead to a gradual
introduction of, a new duty of care for the Council. Whilst we have no problems with the new
proposals, such a shift in operational practices will require significant new resources.
Q Does the Executive believe the provision will create a new duty of care, with the
associated resource implications?
Other Provisions
We would also like to welcome the proposals for standard application forms; the provisions to
allow the variation of planning permission; and enabling a notice to be served requiring a
planning application to be submitted in cases where development is unauthorised. This will
remove the opportunity to get planning permission via an appeal against an enforcement
notice.
Neighbour Notification
We welcome in principle the transfer of neighbour notification to local planning authorities.
We also agree that it is appropriate to levy an increased fee on planning applications to cover
planning authorities’ costs. Whilst neighbour notification will undoubtedly involve some
additional work, our officers presently spend significant amounts of time trying to explain the
existing procedures and resolving the complicated issues that can arise where neighbour
notification has not been properly carried out. (As an example of how difficult some cases
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can be, we were censured by the Ombudsman in 1998 for failure to identify incorrect
neighbour notification).
We also believe that the system needs overhauling and that it may be appropriate to
introduce different types of notification for different scales or types of development. A
notification process applicable to a major city centre development may not be appropriate for
a minor development in an isolated rural location. In Shetland, the local weekly paper is
widely read and is therefore an excellent communication tool; the weekly list is read out on
the local radio station. We believe that a prominent site notice and a newspaper advert would
be sufficient for most applications in the Shetland context. It should be noted that many
isolated, but significant, developments may not require any neighbour notification at all at the
moment. Options should be available to suit a range of circumstances, rather than trying to
identify one process that fits all scenarios.
Q Do the revisions allow for local discretion on methods of neighbour notification?
We note that pre-application consultation will be mandatory for certain classes of
development under Section 10. This is welcomed in principle, as many developers treat
planning as an afterthought, with the resulting delays often being wrongly attributed to
planning departments.
We think further thought needs to be given to the proposal that planning departments may be
required to give a commitment to the timescale and outcome of the planning process on
behalf of the planning authority. One difficulty with this is that the consideration of planning
applications involves consultations, negotiations and decisions by elected members, the
outcome of which the planning department cannot guarantee. We appreciate that a more upto-date development plan, pre-consultations by developers and other measures should help
to create greater certainty, but the expectation that this provision will create among
developers may prove hard to fulfil. Another problem is that precise allocation of sites for
different types of development is difficult or impossible to achieve in rural areas and
particularly, we would argue, crofting areas. In our rural areas, we seek to allow maximum
flexibility. In practical terms, it is difficult to reconcile that approach with offering the degree of
assurance that developers may seek through this provision, at least in the Shetland context.
Q Will the secondary legislation allow rural authorities to maintain a flexible regime?
Record of Decisions
We welcome the proposal that planning authorities provide a full record of the relevant factors
considered in determining each application and reasons given to the applicant. This is a
further step towards a more open and accountable regime.
Pre-determination hearings
We welcome this proposal, which will regulate a process that is already in operation in many
authorities. It will make the planning system more obviously compliant with the European
Convention on Human Rights. It should be noted that there will be resource implications for
all participants in the process.
Scheme of delegation
We note that this section will, through regulation or order, create a decision making process
by officers that will include an appeal to members and that, for certain types of applications,
there will be no right of appeal to Scottish Ministers other than in a failure to determine. We
understand that these measures are intended to allow rapid determination for more
applications, though the details remain to be specified
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We also note that there is no proposal for a Third Party Right of Appeal. Shetland Islands
Council has taken a more relaxed view of third party appeal provisions than many other
contributors to the debate on this topic. This is because we have more than thirty years’
experience of operating the relevant provisions under the Zetland County Council Act. We
recognise that there is resistance to a comprehensive right of third party appeal and we
understand the reasons for that resistance. However, we think there is one combination of
circumstances in which a third party right of appeal would be helpful. We suggest that, if a
wide right of third party appeal cannot be contemplated, such a right should be available to
those who have registered objections to, or observations on, a planning application when a
Local Planning Authority has made a decision that is both contrary to the development plan
AND contrary to the Planning Officer’s advice.
We think that this would provide a safeguard for communities. We believe that, if the other
measures proposed in the Bill achieve their purpose, resort to such an appeal should be very
rare. Furthermore, to restrict legitimate objectors’ rights in such clear cut cases to either legal
challenge (at one extreme) or writing to their local newspaper (at the other) is simply not
credible, whether in terms of town and country planning or accountable local government in
general.
Planning Obligations and Good Neighbour Agreements
We are unclear how Good Neighbour Agreements will operate in conjunction with planning
conditions and planning obligations.
Q Can the Executive provide further details on the relationship between planning conditions,
obligations and Good Neighbour Agreements?
Enforcement
We believe that enforcement is undervalued and the regime is not achieving what it could. It
is often the only contact some members of the public have with planning and, it is unfortunate
if it does not create a positive impression of an efficient regime, responsive to public
demands. The provisions of the Bill do not promote either effectiveness or inclusion, nor do
they provide the radical overhaul of the system that is required. Whilst we welcome the
proposed Charter, we are concerned that it will serve only to conceal the lack of real reform
on the enforcement front. Planning authorities may be reluctant to employ the new temporary
stop notice provision in cases where its use is justified because of the risk of an award of
compensation.
Q Whilst we have no objections to the new provision to allow he Scottish Ministers or one of
their reporters to correct mistakes in their decision letters, we ask why this sensible approach
is not extended to planning authorities?
Explanatory Notes – Financial Memorandum
In many ways, the Notes and Memorandum which accompany the Bill make the most
interesting reading: by identifying the financial implications of the Bill, it highlights the changes
in the day-to-day operation of the planning process. For example, it is indicated that there will
be a 20% drop in application numbers from amendments to permitted development.
However, it must be noted that whilst householder development represents approximately
50% of all applications as a national average, in Shetland householder development
represents only 36% of applications. Therefore any reduction in numbers will not have the
beneficial impact on resources that, it is suggested, will be enjoyed in other authorities.
With regard to costs, it is openly admitted by the Executive that there is a significant degree of
uncertainty in the Ove Arup report, with a variance of up to 20%. There is a reliance on
increased fees, and those fees being ring fenced to planning, but the proposals also aim to
reduce the number of applications. We note the Scottish Executive’s research conclusion
that an increase in fees of 34% is appropriate.
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The figures seem to indicate a demand for up to 100 planning professionals. We agree that
the new Bill will add to existing workloads. We welcome the resources to be made available
for training, but we consider that more effort is needed to attract an adequate supply of highcalibre entrants into the planning profession. This needs a concerted approach to the
development and expansion of planning education
Conclusion
In principle, we welcome the proposals. However, we wish to make further representations
on the extension of the planning regime over aquaculture development and the provisions
that will need to be incorporated into the Bill or introduced in secondary legislation to reconcile
it with the provisions of the Zetland County Council Act.
We hope that you will find these comments useful and constructive. Should you wish to
discuss or clarify any point, please do not hesitate to get in touch with me.
Alastair Hamilton
Head of Planning
Shetland Islands Council
6 March 2006
WRITTEN EVIDENCE FROM DONALD SMITH
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
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Donald Smith
8 February 2006
WRITTEN EVIDENCE FROM SOUTHBANK COURT RESIDENTS ASSOCIATION
Our greatest concern is the unprecedented powers the Scottish Executive hope to have on
issues of national importance. The Planning etc. (Scotland) bill is supposed to be about
consulting communities, but it would appear this will not be the case on matters of national
importance, which affects us all – airports, power lines, wind farms, motorways etc., no
amount of wind farms of industrial size will counteract the carbon dioxide generation by
increasing the size of airports. “…..whilst protecting out most important natural assets”. Wind
farms and power lines etc. will ruin our most important natural assets.
Parts we do approve of in “modernising the planning system” are 3 weeks to respond to
planning applications. It is not feasible to respond to them if you are away on a two week
holiday. 3 months instead of 6 months for appeals. More hearings instead of public inquiries,
which are more intimidating facing lawyers.

Yours sincerely
Penelope E. A. Sinclair (Mrs)
Secretary
Southbank Court Residents Association
27 February 2006
WRITTEN EVIDENCE FROM SPRINGFIELD PROPERTIES
We wish to submit evidence to the Communities Committee on the Planning Bill.
Springfield is a growing building company based in Moray. This year we will complete
approximately 250 houses serving a range of market needs including affordable housing. We
are building a strong reputation for the delivery of affordable housing in partnership with the
Moray Council, Communities Scotland and RSL's. We recently submitted a planning
application to the Moray Council for 101 affordable houses on our own land. In the 2005
Sunday Times Fast Track 100 Springfield is listed as the fastest growing company in
Scotland.
Our evidence is as follows and reflects the submission from Homes for Scotland. We are
members of Homes for Scotland and support its position on the Bill. In particular we would
like to underline the following issues raised by Homes for Scotland.
Introduction
We support Homes for Scotlands recognition of the Bill as a catalyst for increasing confidence
in the planning system and for the promotion of a shared understanding between
Communities, Planning Authorities and Developers. In general we welcome the Bill's
proposals relating to community consultation in both the preparation of development plans
and on major applications.
We strongly support Homes for Scotlands view that without other accompanying and major
changes the Planning Bill will not by itself create a planning system that delivers by
stimulating a new development culture. Leadership in Local Government requires to focus on
strategic and visionary initiatives that will stimulate development. Homes for Scotland rightly
points out that there is a need for change in the training of new planners that recognises the
role and contribution of private sector investment. The big challenge therefore is to deliver a
cultural shift particularly within planning authorities. Changing the name of Development
Control to Development Management is useful but it is unlikely to have much real impact
without a major change of culture by those delivering the service.
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Purpose of Planning
There should be a statutory purpose for planning reflecting the commitment by the Scottish
Ministers in the Foreword to the White Paper that acknowledged the importance of economic
development and the role of the planning system in contributing to it.
Local Development Plans
The legislative commitment to review plans every 5 years is a useful step forward, but it does
not go far enough. The Bill must provide for the completion of the review and the adoption of
the local development plan by a specified date, preferably within 2-years, not "just to prepare
local development plans ..." at intervals of no more than 5-years as currently proposed.
Delays with the development plan process have a major impact on the both the development
of businesses, particularly housebuilders, and the delivery of community resources including
affordable housing.
Supplementary Planning
Guidance If greater use is to be made of supplementary planning guidance to achieve
slimmer and more easily read local development plans as required by the Scottish Executive,
then such planning guidance must be strictly controlled in terms of both its scope and the
publicity and consultation arrangements. In order to provide increased confidence in the new
development system, supplementary planning guidance should be prepared in parallel with
the draft plan and published at the same time as the local development plan.
There should be a statutory requirement for both consultation and a statutory requirement for
the planning authority to publish their response to representations and set out full reasons
where they are not accepted. The Bill should also provide for representations to be heard
before an independent person where in the opinion of Homes for Scotland or other objectors
they have not been addressed satisfactorily by the planning authority.
Major Developments
Early clarification is required about what constitutes a "major" development. The Planning
White Paper noted that the category might include large-scale housing development without
defining what scale this might be.
Homes for Scotland understand from the evidence given by the Chief Planner and his staff to
the Communities Committee on 11 January (Col 2777) that major housing developments
would be those of 300 residential units and over. Homes for Scotland consider this cut-off to
be pitched at about the right level. We agree with this.
We also strongly agree with Homes for Scotland that a lower threshold would be more difficult
as the inclusion of the majority of housing development proposals in the major development
category is likely to lead to additional delays. We also support Homes for Scotlands view that
where a development is consistent with the local development plan, the majority of housing
developments should therefore be included in the "local" category.
Duration of Planning Permission
The proposal to reduce the life of a planning consent from 5-years to 3-years is not realistic
and is unacceptable. This will provide insufficient time to resolve detailed matters which in
many cases can take over 2-years, sometimes approaching 3-years or more, to negotiate a
satisfactory outcome to infrastructure issues linked to a housing development such as roads,
schools, and Scottish Water matters. Many of these delaying factors are outwith the
developer's direct control.
Other controlling regimes, over which planning authorities have little direct influence, can
delay progress in purifying suspensive planning conditions attached to a planning permission.


876

ANNEX E: OTHER WRITTEN EVIDENCE
As an example of this we are currently trying to resolve suspensive transport conditions on a
major development and this is still on going after 3 years. The current duration of 5-years is
more realistic and must be retained.
Planning Obligations
We completely agree with Homes for Scotlands view that planning obligations (Section 22 of
the Bill) can increase the financial burden on developers and also lead to planning delays.
Furthermore the current consultation paper issued by the Chancellor of the Exchequer to
introduce a Planning Gain Supplement is not acknowledged in the Bill or the associated
documents. The Executive must explain what the practical implications will be and bring
forward the appropriate changes. The Bill should provide powers for the Minister to issue
guidance and to intervene in circumstances where the planning authority is seeking excessive
and unrealistic demands. Additionally the Bill should in Section 22 anticipate the introduction
of the Planning Gain Supplement by HM Treasury and set out clearly the relationship with this
and other financial contributions under other legislation.
Planning Fees
We fully endorse Homes for Scotlands view that any increase in fees (part 8 of the Bill) must
be accompanied by an improved performance by planning authorities. We agree with Homes
for Scotland and would accept a modest increase in fees, albeit reluctantly, if there is an
improvement in planning authority performance when processing the application. Without
delivery of improved performance, increased fees will be seen as a further unacceptable tax
on the business community. Section 29 must therefore be linked explicitly to improved
planning authority performance.
Planning Authority Performance
We also fully support Homes for Scotlands view that the Planning Bill can be an important
catalyst for change but in itself it will not deliver an improved planning system. To be
successful it must be accompanied by a culture change in planning authorities and any
assessment of performance should be open to public scrutiny. The Bill does not provide for
the disclosure of such measures and it will not therefore be possible for developers or
communities to establish whether and how planning authorities are improving and addressing
cultural change issues. As part of the culture change, the Bill should provide incentives for
rewarding good performing authorities and sanctions where targets are not met.
We hope you find the above representations helpful.
Joe Geoghegan BA (Hons) MRTPI
Springfield
2 March 2006
WRITTEN SUBMISSION FROM SCOTTISH RURAL PROPERTY AND BUSINESS
ASSOCIATION
Introduction
The Scottish Rural Property and Business Association (“SRPBA”) welcomes the opportunity
to provide written evidence to the Communities Committee in its examination of the general
principles of the Planning etc (Scotland) Bill (“the Bill”).
The Association was surprised that the Committee did not feel it necessary to invite oral
evidence from any landowner representative body, given the obvious part the finite resource
of land plays in development and economic growth in Scotland, which are central aims of the
planning system. This is particularly so in light of the new emphasis on community
involvement, of which landowners and farmers are part. Nevertheless, it is hoped that the
Association’s written evidence will be constructive and useful in the Committee’s deliberations
at stage 1.
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General Comments
Whilst expressing commenting on some particular elements, the SRPBA is supportive of the
general principles of the Bill.
As a general theme, SRPBA is however concerned that this is an urban focussed Bill with
little or no detailed consideration of rural development issues. We feel the “country” is being
lost from “town and country planning”. Planning and development in Scotland should not
simply be about a small number of large city regions. With the exception perhaps of SPP15,
there is generally weak direction for rural policy issues in the planning system. With 98% of
Scotland’s land mass being designated as rural, planning for rural development should
assume greater importance in the modernised planning system.
The issue of resourcing is fundamental to the successful implementation of the modernised
planning system. Many planning authorities are already struggling to cope with their
workloads, which is affecting the quality of decision making and influencing the role the
planning authority takes in planning. If planning authorities are to become facilitators and
managers of development, rather than controllers, significantly more resources are needed
than the £2.25 million over 3 years currently earmarked. This sum (equating to just over
£23,000 per annum per authority) would be insufficient to fund even a single additional
planning officer in each local authority.
As is the case with many pieces of current legislation there are a number of further pieces of
secondary legislation to follow, so “the devil will be in the detail”. We would urge the
Committee to ensure that the Scottish Executive produces the various regulations and orders
which will put flesh on the bone of many of the proposals, sooner rather than later.
Executive Summary
A number of proposals in the Bill are to be welcomed, even if the detail is not yet known or
may require further consideration. In particular SRPBA is supportive of the following:x
Greater role for the National Planning Framework to set out strategic vision for
planning
x
yearly updating of development plans with step-in powers/sanction for failure
x
New focus on development management rather than development control
x
Hierarchy of developments to streamline decision making
x
Greater clarity in scope of planning obligations and unilateral obligations
x
Greater consultation with community and key agencies at front end of planning
process
x
No third party right of appeal
x
Consistency in planning application forms
x
Simplified correction of errors in planning decisions
SRPBA however has concerns regarding a number of areas of the Bill, including the
following:x
The urban focus in strategic development planning
x
The risk simply of re-labelling current practices and procedures in development
planning and planning control without fundamental reform.
x
The lack of obvious interaction between planning obligations and the proposed
planning gain supplement
x
The lack of interaction between the National Planning Framework and the proposed
Rural Development Plan for Scotland
x
The potential for “Good Neighbour Agreements” to stifle development in much the
same way as a third party right of appeal
x
The use of language such as “good” neighbours” and “bad neighbour
developments” fuelling unhelpful perceptions
x
The limited opportunity for an independent review of delegated decisions
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x
x
x

Concerns regarding lack of competency and training of local authority officers, which
will be important particularly in the short to medium term after commencement of the
legislation
Resourcing of the modernised planning system
Achieving a culture change at all levels

National Planning Framework
The SRPBA is supportive of the enhanced content and status of the NPF as a mechanism to
set out long terms visions and strategies for development in Scotland. The existing NPF is
couched in “woolly” terminology, and due to its lack of substance is of limited value in
effectively influencing local planning.
The NPF will be of huge importance to the rest of the planning system, as effectively
everything else will “hang” on it. Local and strategic development plans should be in
accordance with it. It is therefore important to get it right and to have input from all appropriate
bodies and stakeholders. The Bill is vague on the extent of consultation which will be
undertaken. The Minister and Executive officials have indicated that consultation will be wide,
but the Bill is not clear on this point. It is important that there is meaningful consultation with
all major interests including business, landowners, port authorities, major employers etc.
Section 3A(8) therefore needs to be more robust.
The provisions on the parliamentary stage are also vague. The procedure for the 40 day
period of scrutiny should be set out more clearly. It is not clear whether the Bill will be
examined in Committee or on the floor of the Parliament. Lessons should be taken from
experience of the debates on the Edinburgh Tram line. It was clear in that case that
procedure had not been thought out in advance.
Development Planning
Strategic Development Plans
The definition of boundaries of the strategic development authority areas is of major concern
to SRPBA. Further consideration needs to be given to how these boundaries will be drawn. If
SDP areas are too big and the plans too strategic then they risk losing the ability to deal with
local land issues.
Whilst we support the idea of streamlining structure and local plans, if strategic planning is
simply focussed on a small number of large “city regions”, then there is real potential for rural
areas to suffer. Some areas such as the Highlands are of such scale that rural strategic
planning may be required. In addition, it is proposed that there will be only 4 city regions.
SRPBA feels Inverness should be considered as a fifth city region, given its rate of growth
and importance for economic development in the Highlands.
In addition the interaction between remoter rural areas and those on the urban fringe needs
further consideration. If the SDP tries to cover too many types of land use the result is likely to
be delay in development planning.
There is also an opportunity to place affordable housing issues at the centre of strategic
planning. Rural exception sites should be recognised as an effective mechanism for delivering
affordable housing in rural areas. All planning authorities should be required to have a policy
on rural exception sites as part of their development plan.
Local Development Plans
Sections 16(3) and (4) suggest that local development planning may become overly
complicated and confusing. There may be a number of different local development plans for
different purposes within the same district at any one time.
As is the case for strategic planning, the key agencies referred to should be identified, and
thought given to sanctions for failure by these agencies to engage in the development
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planning process timeously. The secondary legislation in this regard is needed before the end
of stage 2.
There would be merit in setting out clear timescales for each stage of preparation of plans.
Action plans and Development Plan Schemes
SRPBA believes that the process could be streamlined by merging Action Plans and
Development Plan Schemes. There is a danger that resources at local planning authority
level may be wasted in continually producing timetables and action plans rather than
undertaking the day to day work of development planning and issuing planning decisions.
Default Powers
SRPBA supports the provisions to introduce default powers for the Scottish Ministers if
planning authorities are failing in their duty to keep plans up–to-date. Up-to-date plans are so
central to the operation of the modernised planning system that this mechanism must be
imposed strictly and will require adequate resourcing for delivery.
Development Management
Hierarchy
The secondary legislation is required as soon as possible to define thresholds and boundaries
between the different categories of development.
Thresholds will be defined based on the complexity of processing of the planning application
rather than impact of the development. This distinction is not always made clear and could
cause difficulties when different people have a different perceptions of what the term “major
development” means. There should be consultation about the definitions being proposed as
soon as possible.
Planning obligations
SRPBA welcomes the ability for a developer to appeal a section 75 agreement, and it is
hoped this will reduce the opportunity for abuse of the mechanism.
The Association is concerned however that not enough has been done to reduce delay.
Standardised clauses may help, but often the real delay is in getting the parties to agree on
the heads of terms and general position. Developers should be made aware of the types of
issues to be covered by a section 75 agreement at an earlier stage, with perhaps a draft
Section 75 agreement or at least heads of terms available even at pre-application stage.
Occupancy conditions could be used to contribute to affordable housing priorities. However,
SRPBA believes that the occupancy restrictions being used for agricultural use are too
narrowly defined and do not reflect how farming and agriculture has changed.
SRPBA is concerned about how the proposed imposition of a Planning Gain Supplement will
sit with the revised planning obligations system in Scotland. If development and investment is
not to be stifled, it will be imperative that there is no duplication in developer contributions
through a PGS collected by HM Revenue and Customs, and planning obligations paid locally.
SRPBA suggests that there should be an enabling provision in the Planning Bill to facilitate
further change to the planning obligations system should a PGS be imposed upon us. The
contributions made by developers via planning obligations must not overlap with the tax paid
for infrastructure.
Good Neighbour Agreements
SRPBA has serious reservations about this new provision, which did not appear in the White
Paper and does not appear to be the result of extensive consultation. The use of the term
“Good Neighbour Agreement” we believe creates unhelpful preconceptions. The agreements
could be open to abuse by those who would wish to prevent development, and may in effect
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replace a third party right of appeal as a mechanism for frustrating essential development in
an area.
A developer may be required as a condition of his planning permission to negotiate and enter
into a contractual arrangement with one or more community bodies before commencing
development. It appears therefore that local objectors who have not participated in or have
not been satisfied with earlier consultations with communities, are being given an opportunity
at the end of the planning process to prevent development. It was for precisely these reasons
that third party rights of appeal were rejected, and rightly so. It therefore seems illogical to
introduce an alternative mechanism which is open to the same abuse.
It is not clear what types of conditions could be imposed in these arrangements which could
not be dealt with by way of planning conditions or section 75 agreements. The local authority,
as the elected representative body of the community should be able to enforce any conditions
deemed to be required on a development.
Any further information required by neighbours to a development could be dealt with by way
of a duty upon developers to keep neighbours informed.
Pre-application consultations
SRPBA welcomes the provisions for pre-application consultations. It will be important that
local planning authorities also buy in to this process.
It will be important to see the regulations specifying classes of development which are subject
to this mechanism as soon as possible.
Pre-determination hearings
Again, the secondary legislation is required as soon as possible. From a transparency point of
view pre-determination hearings are to be welcomed, if the process is codified and open.
Schemes of delegation and appeals
If planning authority officers are reasonably competent and receive adequate training, it
should increase efficiency to delegate more decisions to planning officers. To ensure that
efficiency within the system is increased through delegation of more decisions to officers, staff
in local planning authorities must be fully aware of national planning policy and good practice
examples. The SRPBA believes that resources must be made available to planning
authorities, along with a requirement for rigorous continuing professional development, to
ensure that officers are equipped with the knowledge to make informed and competent
decisions on time.
The nature of the decisions which may be delegated to officers is crucial. It is envisaged that
schemes of delegation will apply to the category of “local developments”. This means for
example all housing developments of up to 299 houses. Particularly in rural areas, the vast
majority of decisions will therefore fall within the “local” threshold and may fall to be
determined under a scheme of delegation.
As proposed, if an applicant does not accept the delegated decision an appeal can be made
only to the elected members of the planning authority. The ultimate appeal to the Court of
Session under section 239 of the 1997 Act may still be available but this is only on a point of
law. So, the only examination of the merits of the case will be by local planning officers or
elected members. The success of this system therefore depends on the level of faith and trust
in planning officers and elected members. Training and competency are therefore even more
vital.
There appears to be no opportunity for an independent and impartial review of the merits of
the case for these types of application. Only the local authority (whether officer or member)
will perform this function so it acts effectively acts as both judge and jury. This lack of an
impartial hearing raises questions of compatibility with Article 6 of the European Convention
on Human Rights. It may be particularly prejudicial for rural developers where personal
viewpoints at local planning officer or member level may have a proportionately larger effect.
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Whilst a full public inquiry may not be warranted, there may be merit in considering a right to a
hearing. Some element of impartiality in review panels could be achieved by including elected
members from other local authority areas or involving some reporter input.
Duration of planning consent
As drafted local authorities could decide that some planning consents would lapse in less
than 3 years. This could mean it is unduly difficult to implement the consent, particularly for
listed buildings.
Any period of less than 3 years may also mean that there is insufficient time for infrastructure
and other requirements to be put in place, particularly if infrastructure is not being provided by
the developer but by some other body funded through a planning again supplement. This may
have the effect of stifling development, and growth.
Planning permission in principle
As indicated in our response to the White Paper, outline planning permission plays an
important role in development in rural areas. SRPBA therefore welcomes the intention to
retain the ability for a planning authority to grant permission subject to other matters being
resolved. The differences in practice between this and outline planning consent are not
immediately obvious, other than a different process for approval of reserved matters.
Start and Completion Notices
It is hoped that start notices required under the Bill could be streamlined with start notices
required for a planning gain supplement. In order to achieve this it will may be necessary to
reserve powers to make further changes in secondary legislation so that, for example,
definitions of “commencement of development” are consistent between the taxation legislation
and planning legislation.
Form of applications
SRPBA would welcome a consistent approach in the form and content of planning application
forms between one local authority area to another. It would therefore be preferable if the new
section 32 of the 1997 Act required regulations to be made in this regards, rather than leaving
it open to the Scottish Ministers’ discretion.
Variations
In order to provide greater clarity SRPBA believes that reference should be to substantial
changes to the “character” as well as description of a development. A development described
as a housing development could be substantially altered in its nature and character by
doubling the number of houses for example, but still be accurately described as a housing
development.
Enforcement
SRPBA would welcome greater clarity from local authorities in their enforcement policy, and
so an enforcement charter would be a useful mechanism. It is often a criticism of the planning
system that communities do not have faith in the enforcement abilities of the planning
authority. Resourcing is also an issue for adequate enforcement.
Temporary Stop Notices appear to be introduced as an alternative to interdict. Compensation
issues are often at the root of local authorities’ reluctance to serve stop notices. Contractors
and sub-contractors up and down the development chain will be seeking compensation, and
therefore the developer must be compensated fully if a temporary stop notice is served
inappropriately.
There are anomalies in the implementation of the appeal against enforcement. As drafted, the
local authority cannot now decide that planning should have been granted, so the developer
would have to make a fresh planning application at the same time as the enforcement appeal
is made. The appeal against enforcement is made to the Scottish Ministers, who may decide
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in favour of the developer, but the planning application is still with the local authority who may
make the same decision again. SRPA believes these provisions need further thought.
Tree Preservation Orders
There will be difficulties in defining cultural and historical significance, although
the requirement to review TPOs from time to time.

we welcome

Correction of errors
The sensible provisions to enable quicker and more straightforward correction of
administrative errors are to be welcomed.
Assessment and audit of planning authorities
SRPBA believes that all planning authorities should be subject to scrutiny in terms of their
performance. However, such assessment should be meaningful rather than simply an
exercise in meeting targets or ticking boxes.
Scottish Ministers can only require action to be taken by the authority if it is failing to perform.
It may be useful to consider step-in powers or other penalties, or further incentives to
encourage an authority to perform.
Focus of any review of a planning authority must be the quality of the decision making
process, not simply the number of decisions processed. In this regard targets could be
counterproductive.
Fees and charges
A scale of charges would be useful so that there was uniformity across local authorities. Most
developers would not object to paying marginally higher fees if they were guaranteed a fair,
efficient and transparent planning system in return.
Higher fees will mean raised expectations of the quality of the planning service.
Jackie McCreery WS
Legal Adviser
WRITTEN EVIDENCE FROM ALISTAIR G STARK
I am pleased to have the opportunity to contribute written evidence to the Communities
Committee on the Planning etc (Scotland) Bill.
As a planner of some 35 years’ experience, I believe that I am in a good position to judge how
the Bill’s provisions may best serve society. Although my experience was gained mostly in
structure planning, I was also involved with local plans, community development and strategic
development control. More recently, I trained as a mediator, in response to dissatisfaction
with the difficulty of satisfactorily resolving some of the more bitter disputes that mar the
present system. As a prominent RTPI member, I have taken a very active interest in the Bill
and the comprehensive consultations leading up to its introduction to the Scottish Parliament.
These comments are my own personal evidence, and do not necessarily reflect the views of
any organisations with which I am connected.
The Importance of the Development Plan
The White Paper Modernising the Planning System was absolutely clear on the need to place
development plans firmly at the heart of the planning system. This principal has been very
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widely accepted, and my long experience suggests that it is vital to succeed if planning is to
regain public confidence.
My evidence is restricted to a single aspect of the Bill’s provisions relating to the
arrangements for keeping development plans up to date.
Most of the Planning Bill’s proposed changes should move the development plan system in
the desired directions of being fit for purpose, more efficient, more inclusive and more likely to
promote sustainable development.
The key to a better planning system lies in maintaining confidence in the guidance provided
by the development plan. It makes no sense to expect good decision-making on planning
applications if such policies as are in place are not respected. Of course, respect cannot be
imposed by legislation. Indeed, it could be argued that many of the development plan
proposals, by imposing standardised elements of plan content, encouraging public
involvement and strengthening the Reporter’s role, might serve to reduce the average
Councillor’s respect for the development plan. The principal counterweight is the proposed 5yearly review cycle, backed up by firmer timetabling and occasional audits.
Will the 5-year review cycle succeed?
There seems to be a general assumption that a development plan that is more than five years
old is out of date. But is that a fair assumption?
Of course, an old plan can lose credibility simply on account of its age. There are at present
far too many local plans that have not been recently updated, and even a few instances
where no local plan has ever been adopted. The situation might become more complex where
there is more than one level of local development plan in operation, together with statutory
supplementary guidance. But the fact remains that many policies seem to weather quite well,
whereas others quickly fall victim to changed circumstances. What is needed is not so
much a young plan as a relevant plan.
Strategic plans are to be prepared for the four major city regions. As they focus on broad
principles and the longer-term view, they should not require frequent tinkering. A four-year
review cycle which broadly integrates with the National Planning Framework ought to be fit for
purpose, although occasions may arise when a minor adjustment might pay considerable
benefit, especially if it allows adoption of a local development plan that otherwise might fall
foul of an out-of-date technicality. With dedicated teams in place and a slightly-tweaked
approval process, there is a good prospect that strategic plans should continue to work
relatively well.
The same cannot be said of local development plans; yet they are the keystone of the
modernised planning system. The proposals to improve and shorten procedures in various
ways are generally welcome. But radical change is required if the community is to benefit
from a widely-supported view of future development, and it is doubtful whether a statutory
five-year review period will deliver.
Local development plans all exist in a climate of constantly changing development pressures,
national policies and advice, local politics, and a host of other influences. These are the real
sands of time which determine whether any particular element of a plan is up-to-date, not
whether it has passed its fifth birthday.
Local political considerations are fundamental but seem to have been dismissed rather too
easily. The Bill provides, in Section 16 (1), for local development plans to be prepared at
intervals of no more than five years, and for them to be kept under review. There is no
provision for an Alteration to part of a plan; that, and the use of the term “prepare”, inevitably
opens every part of a plan to objection at least once every five years.
It is an enormous undertaking to prepare an entire local development plan, even where it
relies heavily on its predecessors. It demands several years of considerable political and
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intellectual commitment from all concerned. Local elections will intervene at some point, and if
these are at all meaningful, the degree of commitment to elements of the plan will change.
Many councillors will feel that it is not their plan; and it is this effect which dilutes the
commitment accorded to it when subsequent decisions are being addressed. Indeed,
planning issues often lead to political change; and if there is no easy mechanism to
implement a democratically expressed wish through the development plan, we should not be
surprised if the plan is not held in high regard.
In short, a five-yearly whole-plan review will hinder, rather than help, local political
commitment to the development plan.
An alternative procedure
What is required is an initial target for putting local development plans in place, followed by a
change in emphasis from wholesale plan revision to competent monitoring and alteration,
when necessary, of individual policies and proposals. Monitoring could easily be integrated
with the provisions for biennial action plans and for the publication of an updated development
plan scheme. It would be advantageous to give such an integrated procedure its own title,
such as “development plan progress report”.
It is essential that a comprehensive review is undertaken of current local plans and a fresh (or
comprehensively refreshed) plan adopted to provide a firm baseline for the future. In this
respect, the five-year benchmark in the Planning Bill seems reasonable, and ought to run
from the date of enactment so that, by 2012, every part of Scotland ought to have a local plan
adopted within the previous five years.
Thereafter, it becomes much easier to refresh any individual parts of a plan that need
attention from time to time. Only occasionally should it be necessary to start again with a
fundamental rewrite. Much more attention needs to be paid to observing which elements of a
plan are still relevant and which are due a dust-down. Monitoring of strategic and local plans
gets little attention at present, even within planning authorities, and virtually no heed is taken
by the public; this makes it almost impossible to answer the question of whether a plan, or
more correctly a particular part of a plan, is still doing the job in hand.
It is possible to envisage a system whereby a local development plan, once adopted, would
be subject to thorough, publicly-scrutinised monitoring on at least a biennial basis. The public
and developers would be encouraged to comment on the continued relevance of either a
whole plan or, more likely, any individual element of a plan, and suggest alterations.
Specific benefits of frequent monitoring and alteration include:
x
x
x
x

x

Opportunity to react to issues as they arise;
Provision of an alternative route for non-conforming proposals, which offers the
possibility of fewer departures with the attendant risk of call-in;
Easing of problems of synchronisation with, for example, the National Planning
Framework, new Scottish Planning Policies, strategic development plans (where
relevant), Community Plans and local elections;
Shifting of focus of debate from discussion of a draft plan (which places the local
authority in a defensive position relative to other parties) to the need to change a
plan (where all parties are on an equal footing). The adopted plan would act
almost as if it were a draft for consultation, in the sense that it would provide the
basis for the consideration of possible alterations as well as its more conventional
role as a guide for development;
The frequency of development plan monitoring and the infrequency of
development plan departures would make excellent local authority performance
indicators;

The possibility remains that, over an extended period, the basic integrity of a local plan might
be eroded by a series of alterations. This is not a serious threat in the four major city regions,
where the strategic plan review cycle would regularly focus attention. However, in other
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areas, it would be necessary to remain alert, in the context of regular monitoring, planning
audits and community planning to the possibility of sclerosis of the development plan.
Recommendation
I generally welcome the Planning Bill’s proposals relating to the development plan, subject to
adequate arrangements and resources being made available for their implementation.
However, the proposal that local development plans must be replaced within 5 years of
adoption, without any provision for interim alterations, is flawed as it fails to recognise that
different elements of a plan age differently, and that such a cycle may reduce local political
confidence in, and respect for, development plans.
The statutory requirement should be for a fresh (or comprehensively refreshed) local
development plan to be adopted by 2012, so that every part of Scotland would by then have a
local plan adopted within the previous five years. After adoption, a development plan progress
report would be prepared on at least a biennial basis, bringing together publicly-scrutinised
monitoring, action plans and an updated development plan scheme. This would lead as and
when necessary to closely-targeted refreshment of individual policies and proposals or,
occasionally, to the preparation of a fresh local development plan.
The frequency of development plan monitoring and the infrequency of development plan
departures should become local authority performance indicators.
Alistair G Stark
Planning Mediator
6 March 2006
WRITTEN EVIDENCE FROM SHEENA STARK
Thank you for your recent letter inviting me to contribute to the evidence- gathering process
for stage one of the legislative process of this Bill. 1very much appreciate this opportunity.
The Bill is in several parts and I propose to comment on Part Three only.
General
At a recent meeting in the debating chamber of the Scottish Parliament, community leaders
and many others from throughout Scotland were invited to discuss the current planning
process and to express views to a number of MSPs based upon their experience of how the
planning system worked in practice. In the open discussion and in the workshop I attended,
three very clear messages were articulated and voiced to the panel:-
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a)

That there was a widespread dissatisfaction both with the terms of the present
legislation and the way it was put into practice by Local Authorities.

b)

That the complete exclusion of third parties from the appeal process in respect of
planning applications had had and was continuing to have very unfortunate
consequences for a number of communities . A show of hands at the open meeting
appeared to reveal that all the delegates without exception favoured some form of
third party appeal. There is widespread anecdotal evidence, some of which
emanates from Local Authority committee members themselves, which makes it
clear that some planning applications are being granted because the committee is
aware that the developer will appeal against refusal and thus cause costs and
problems for the Authority. Decisions are therefore being made for reasons which
are not planning reasons. If there was some form of third party appeal against the
grant of permission to allow communities to have some influence over the process,
however limited and circumscribed it may be, then some balance will be restored
and better and fairer planning decisions based only upon planning considerations
will undoubtedly result.
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c)

That Local Authorities were quite unable to satisfactorily police and thereafter
enforce planning conditions which were attached to planning applications which
had been granted and this resulted in widespread breach of those conditions and a
perception among developers that they would not be enforced.

The comments which I make upon the Bill are heavily influenced by the above results of the
consultation process.
Part Three of the Bill
There appears to be no third party appeal of any sort. I consider this to be a mistake and an
opportunity lost.
I can appreciate that there is a fear that enterprise may be discouraged and Local Authority
autonomy undermined. T can appreciate also that it would be intolerable for every aggrieved
individual for his / her own personal reasons to hold up development and regeneration. I can
accept that every sectional interest cannot be accommodated. I can accept that there has to
be some inbalance in the situation. However, the present system is so out of balance that
local communities are being alienated in favour of developers and this is undermining Local
Authority credibility. There appears to me to be no reason why an inexpensive third party
appeal to the Scottish Executive which is limited in time and circumstances and limited to
certain groups cannot be beyond the considerable drafting skills of the S.Exec. legal dept.
This would restore some balance into the process, make developers take seriously any duty
they have to consult and leave the community with some perception at least that they will be
listened to and that resulting applications will be examined and decided upon on truly
planning principles.
Section 4
A hierarchy of proposed developments is envisaged and Scottish Ministers are to define by
regulations what developments are to be contained within two of these classes and to assign
each class to a place in this hierarchy with the ability to direct that a particular development in
a class can be dealt with as if it were in a different class. It is envisaged that these classes will
vary from area to area. The clear intention here is that "national developments ", which are at
the top of the hierarchy, are not to be so described by regulation. It is my evidence that a lot
of similar small or local developments or even a number of similar major developments in
different parts of the country can when taken together amount to development of national
importance. The proposals as they stand are therefore too rigid. One example of this would
be the development of local school playing fields or the development of local outdoor sports
facilities. A small development of this kind repeated in every town and city in Scotland should
be capable of being declared a national development.
a)
b)

In my submission, all developments on presently or historically undeveloped
spaces should be looked at as a separate group capable of being registered and
looked at in the context of national developments.
There are provisions for the Scottish Ministers to call-in certain planning
applications and it is clear from recent correspondence 1 have from Ministers that
at present whether or not an application is called -in is decided according to
whether it appears to describe an issue of 4'national importance ''or "national
significance". By rigidly defining the hierarchy of developments in this way Scottish
Ministers will be prevented from, or at least discouraged from looking at the big
picture and considering whether what seems like a small or medium development
may be taking place all over the country and turning into a development of national
importance. This could easily be rectified by revising proposed Clause 26A (3) so
that it reads:u

..........., direct that the development is to be dealt with as if (instead of being
in that class ) it were assigned either to the other category so mentioned or
as if it were a national development as described in(l)(a) above.

"
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Paragraph 26A (3)
It is not clear how the Scottish Ministers are to become aware of what is happening in the
various classes of development across the various Local Authorities, far less be able to
decide and then direct whether any particular development is to be reclassed or not. If it is
intended that only Local Authorities can ask the Scottish Ministers to make these Directions,
then my evidence is that this will do nothing to enhance the public perception of the planning
system. I suggest that provision is made for members of local communities or others to make
application to Scottish Ministers for such re- classification.
Town and Country Planning (Notice of Applications) Direction 1997.
At present this Direction requires notification to Scottish Ministers of a planning authority
intention to grant planning permission in certain circumstances so that Scottish Ministers can
decide whether to call the application in. The circumstances include where the Local Authority
has a financial interest in the development and where there is a substantial body of
objections. These circumstances are not defined. The Scottish Executive planning division
has already expressed a view that whether or not to notify is entirely in the hands of each
Local Authority.
The proposed Bill appears to make no amendment to this provision. It is my evidence that the
present provision clearly ought to be amended. I suggest that “financial interest" in this
context should be defined to include any case where there is likely to be a substantial rise in
Council Tax from a development on land at present or historically undeveloped. I suggest that
a "substantial body of objection" should also be defined. I also suggest that local communities
should be able to notify such applications to the Scottish Ministers. These amendments will
have the effect of ensuring that the Scottish Ministers will have a chance to look at these
applications even if they decide not to call the applications in. This will have the immediate
effect of restoring public confidence in the process.
Call-in be the Scottish Ministers
I note there is to be no substantial change to this provision of the principle Act. I refer to the
comments I have already made about this at 2 (b). My evidence is that there should be some
amendments to these provisions. The present call-in provision involves a semi-public hearing
before a reporter to the Scottish Ministers. This involves hiring of premises, paying a reporter
and often the expensive process of taking evidence from all and sundry led and tested by
lawyers. There must be a better cheaper and more effective and efficient way of dealing with
this. If the process were easier and less costly it would allow for the Executive to call- in more
applications and to leave the public more satisfied that controversial applications are being
properly considered.
Policing of Planning Conditions.
The proposed Bill appears to make no change to the requirements for Local Authorities to
police planning conditions attaching to grants of planning applications. It is clear that Local
Authorities do not have the resources to police these conditions even when breaches are
brought to their attention. I agree that policing these conditions is a great and often intolerable
strain on planners' resources and that it is difficult to justify the costs of taking developers to
court or the political consequences of insisting that rogue developments are demolished. This
brings the planning laws into disrepute and again tends to discredit the efforts of local
planners.
It is my evidence that the policing of these conditions should be minimised in terms of this Bill
by making provisions which reduce the number and type of conditions which can be attached
to any grant of planning permission and that any conditions where applicable should be
purified before any development can proceed. For example, the Bill should require that where
a grant of planning permission for the development of ,say, a playing field or tennis court is
granted on condition that facilities are to be reproduced elsewhere ,the facilities elsewhere
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conditions should be completed to the satisfaction of the planners before the planning
permission is granted. This will prevent the need for policing. In addition, it seems reasonable
to suggest that in the Bill the public should be provided with some rights to police these
conditions to reduce the strain on Local Authority planners.
I hope these observations are helpful.
Sheena Stark
25 January 2006
WRITTEN EVIDENCE FROM STEWART MILNE
INTRODUCTION
1.1
The Stewart Milne Group, have been an established name in Scottish house building
for over thirty years; building a reputation for providing quality developments in prestigious
locations. The company is currently projected to produce over 1000 homes in Scotland this
year through their operating divisions based in Aberdeen and Uddingston. In addition, to the
housebuilding divisions is the Development division which delivers successful commercial
investments as well as a Timber Systems Division and Construction Division.
1.2
The Stewart Milne Group take this opportunity to provide the Communities Committee
of the Scottish Parliament on the Planning Etc (Scotland) Bill. In general, we welcome the
introduction of this new legislation. However, we would ask that the supplementary
regulations and guidance is published in early course in order for the full impact of the
legislation to be assessed. We would also respectfully requested that all regulations and
guidance be the subject of full public consultation.
1.3
As we intimated at the White Paper this is an ambitious change in legislation and
requires to be supported with the proper resources. This includes funding to ensure that
development plans are brought up to date quickly. This could include a higher level of
funding to provide more staff within local authorities or for funding consultants to prepare
plans on behalf of local authorities. Better management of existing resources is also required.
A cultural change will also be required within most Local Authorities to ensure that the
proposed changes can be embraced in an ambitious manner.
Research on the
skills/competencies required for Local Authorities Planning Departments should be
undertaken and training provided accordingly. Funding for SEIRU will also be required as
examination in public and the need to bring development plans up to date will put increased
burdens on the Reporters unit.
THE NATIONAL PLANNING FRAMEWORK FOR SCOTLAND
2.1
Whilst the establishment in principle of national developments through a statutory
document is to be welcomed concern has to be expressed as to the way in which the NPFS
may be prepared. The previous NPFS was prepared without any formal consultation. It is
pertinent that consultation is carried out to ensure the correct projects are included in the
correct locations at the right time in order to promote sustainable economic development.
DEVELOPMENT PLANS
3.1
The proposal to include the objective of promoting sustainable development through
Local Plans is laudable. However “sustainable economic development” should replace the
term “sustainable development.”
SPP1 “The Planning System” currently supports
Sustainable Economic Development and this should be reflected through statute.
3.2
We would respectfully request that full consultation be carried out in respect of the
boundaries of Strategic Development Plans. This should be referred to in the statute.
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3.3
We welcome the fact that Examinations in Public will be held into all outstanding
objections to Strategic Development Plans.
3.4
It is essential to include all statutory consultees in the Plan making process. It is
especially important to ensure that infrastructure providers such as Scottish Water are
included in the process at an early stage to identify the areas where housing and employment
should be directed. Lack of infrastructure should not prevent development taking place and
infrastructure provision should be made by the relevant bodies through the necessary forward
planning. The Scottish Executive should ensure a corporate approach.
3.5
It is disappointing that more onus is not being put on Local Authorities to prepare
Local Development Plans timeously. It is stated that where plans are not prepared within a
“reasonable period” the Scottish Ministers may direct them to do so or prepare them on their
behalf. The delay in the preparation of Plans has been the major flaw in the plan led system
to date and the new system will not work if timescales for plan preparation slip. Accordingly
the new Statute should be amended to state that the Scottish Ministers will direct authorities
to prepare plans or have them prepared on their behalf.
Whilst we recognise the benefits of Authorities having to accept the Reporters
recommendations to a Local Plan Inquiry there should also be scope for Local Authorities not
to accept them. For example, where a Reporter has misled themselves in terms of the
evidence provided. Justification for the Authorities reasoning behind the non-acceptance
could be submitted to the Scottish Ministers for their approval to allow openness to prevail in
the system
DEVELOPMENT MANAGEMENT
4.1
It is understandable that the Scottish Ministers wish to see Development Control
being more proactive. However, it is our opinion that it will require more than a change in
name to achieve this. A cultural change will also be required within most Local Authorities to
ensure that the proposed changes can be embraced in an ambitious manner. This will need
resourcing and should be considered in early course.
4.2
Guidance on the criteria for assessing the category of development in terms of the
new hierarchy should be provided in early course and be the subject of full public
involvement.
4.3
We do not agree with the introduction of “Good Neighbour Agreements.” This aspect
of the Bill opens up the potential for litigation where a community body feel they have been
aggrieved. This will be especially the case where neighbouring residents did not want to see
development in the first instance and will use these agreements to delay and obstruct
development. An alternative to this would be to try and identify issues that may arise from a
development during the development planning stage and ensure that developer comply with
these during the construction period.
CONCLUSIONS
5.1
In summary, we generally welcome the terms of the Planning however believe there
is a requirement for a significant amount of supplementary guidance on a number of topics.
We request this be issued in early course. Stewart Milne Group would welcome the
opportunity to be involved in the preparation of this guidance.
Marianne McGowan
Planning Manager
Stewart Milne
February 2006
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WRITTEN EVIDENCE FROM STIRLING COUNCIL
In response to your request for written evidence, Stirling Council’s Environment Committee
considered the Bill on 9 February, and agreed to submit the following comments.
Stirling Council generally welcomes and supports the proposed Planning Bill.
The Council is concerned that the new Section 43A and 43B relating to Scheme of Delegation
will lead to prescription as to how the Council fulfils its duties; this is a matter for individual
Councils to determine. Stirling Council operates a unique scheme of delegation “by
exception”, which results in approximately 97% of applications being delegated to officers, in
a very transparent and inclusive manner. While there is no indication that the existing
scheme of delegation will be proscribed, the Council is of the opinion that delegation, linked to
its principles of local democracy, should be a matter for its own determination. I would gladly
provide further details of the Council’s delegation “by exception” scheme.
While the Bill does not propose Third Party Rights of Appeal, the Council is opposed to this,
and should this be proposed to be introduced, the Council would like to submit evidence
against Third Party Rights of Appeal.
Yours faithfully,
Mick Stewart
Head of Planning & Regulation
Stirling Council
7 March 2006
WRITTEN EVIDENCE FROM REBECCA STURROCK
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
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Yours sincerely
Rebecca Sturrock
14 February 2006
WRITTEN EVIDENCE FROM SUSTAINABLE COMMUNITIES (SCOTLAND) (SUSCOMS)
Planning Issues related to Sustainable Urban Development
1. Sustainable Communities (Scotland) [SUSCOMS] is an organisation with membership
from three community groups based in Glasgow, Edinburgh and St Andrews. The founding
members, Glasgow Hillhead Community Council, MAGPIE based in Marchmont, Edinburgh
and the St Andrews Residents Alliance, came together early in 2005 to form SUSCOMS, with
the aim maintaining and improving the quality of life for everyone living in urban communities
in Scotland.
2 SUMMARY OF EVIDENCE
2.1. One of the major concerns of SUSCOMS is the unrestricted proliferation of Houses in
Multiple Occupation [HMOS] in university towns. Universities and other institutes of higher
education [HEIs] bring many benefits to their host communities. The contribution made to
local economies through employment, support of local businesses and spin-offs from the
knowledge economy are all welcomed, as is the presence of students in our communities.
However there are also adverse impacts on these communities if the growth and expansion of
HEIs takes place without regard to sustainability principles.
2.2. Particular problems are caused when the accommodation needs of students are omitted
from the strategic plans of university authorities. When student accommodation is left to
market forces, communities near universities are frequently overwhelmed by student numbers
living in HMOs. Formerly mixed sustainable communities are replaced with a monoculture of
young, transient and short-term residents. This situation seriously damages the viability of the
traditional community, which is weakened and eventually destroyed as conditions deteriorate
and families and other long-term residents move away.
2.3. At present the planning system is insufficiently robust to regulate this area, and serious
problems are being created which if not tackled now will be left for future generations to
resolve. Fortunately, the solutions are not difficult, but amended legislation is urgently
required. This submission will describe the current situation and make suggestions on how
student accommodation can be managed in accordance with principles of sustainability and
social justice.
3. UNIVERSITIES AND ‘STUDENTIFICATION’
3.1. The potential for universities to have negative as well as positive effects on communities
has been recognised by the universities themselves The recent publication, Studentification,
1
commissioned by Universities UK (2006) reported on the adverse effects of concentrations of
privately owned student accommodation near universities These findings echo the findings of
earlier research by Hector Currie, commissioned on behalf of the Scottish Executive, which
reviewed the first year of operation of the Mandatory HMO Licensing Regime, which was
carried out on and reported on in 2002.1 This noted that:
A…….concern in certain parts of Glasgow and Edinburgh was the growth in
numbers of HMOs that were formerly family dwellings. This was largely due
to the expansion of the student population and mainly affected larger
tenemental flats in residential neighbourhoods. The concentration of shared
flats led to a fear that the character of previously tranquil, high amenity
areas would be transformed or destroyed by the unchecked growth in
HMOs and increasing dominance in numbers of young people who were
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only transient residents with little understanding or respect for tenement
living’
Tenement properties are not the only houses affected and these concerns have
spread to other communities since that time as the growth in student HMOs has
increased.
4. SUSTAINABILITY PRINCIPLES
4.1. The inclusion of Sustainability Principles in the Planning White Paper and their
incorporation in the Draft Bill is welcomed but these principles are frequently understood as
applying only to the natural environment and issues such as climate change. Those issues
relating to sustainability in an urban environment often concentrate on matters such as green
transport and vehicle emissions. These are matters in which SUSCOMS is actively
concerned, but we also wish to promote the equally important issues of human and social
sustainability. There are many issues that prevent communities from being sustainable in the
sense that they are unable to renew themselves.
2
4.2. Current Scottish Planning Policies are intended to promote the maintenance of mixed,
vibrant and sustainable urban areas and to prevent adverse cumulative impacts of
development. Unrestricted HMO development destroys existing permanent communities, by
pricing out and driving out families, and accelerating the closure of schools. The nature of
local facilities is altered as family-orientated shops are replaced by fast food outlets and
licensed premises to supply the student community, at the expense of the needs of those
remaining permanent residents.

4.3. In St Andrews, for instance, where the university has expanded rapidly, and students
numbers represent almost 7000 of the total population of 17,000, there are more than 40 fast
food outlets, pubs and bars, but only one independent greengrocer. One sixth of the town’s
housing stock is now used to accommodate students, most intensively in the historic core.
Also, a significant number of HMOs are converted from former social housing bought under
the right-to-buy legislation and sold on to HMO landlords. The number of children of primary
school in St Andrews as a percentage of the population is less than 5% compared with a Fife
and Scottish average nearer 10%. There is a critical shortage of family housing in the town
and young people born in the town have to move away to raise families and make their
contribution to society. The population is now unsustainable, a trend which is set to intensify.
4.4. Although St Andrews has been used as the example, these problems are common in all
communities close to universities. There are variations in different areas caused by the nature
of the housing taken over for HMO development. Noise problems can be particularly intense
in tenement properties, and the destruction by conversion of original interiors in historic
properties cause concern for conservation bodies. In areas where properties have gardens,
the neglect of these gardens or their conversion into hard landscaping to avoid maintenance
costs can reduce amenity in an area. Tenement living involves sharing common tasks such
as stair cleaning which is not understood by essentially short-term residents. The cumulative
effects of these problems as HMO concentration increases, together with the loss of a sense
of community by the remaining residents, are the precipitating factors which result the
permanent residents moving away.
4.5. Buy-to-let landlords can pay a premium price for property to let to students who can
provide an assured income in a constantly expanding market. HMOs can accommodate other
groups of tenants, but encouraged by exemption from council tax payments, sewage and
water rates in student-occupied properties, the predominant market is for student lets. This
accommodation is invariably concentrated in areas near universities, and rapidly increases
the density of the population in the area.
4.6. The adverse affects of concentrations of students is succinctly summed up in the
following extract from the Universities UK Report on Studentification. 3
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Students leaving residences often wish to settle in the same local
neighbourhood, finding accommodation in the private rented sector (Smith,
2002). As a result, the demographic composition of such neighbourhoods
can change and become characterised by a population which is
predominantly young (late teens/early twenties), seasonal (here for only two
thirds of the year) and transient (moving every year, leaving after three). The
issues, from the perspective of some local communities, ‘arise precisely
when students cease to be in the community because their numbers
increase so much that they outnumber the resident population – and the
[resident] community finds itself in the [community of] students.’ The
expansion in the numbers of young traditional students in a community can
bring a range of, often interrelated, effects. These are summarised in Table
2. [from the publication], overleaf.
Extract from “Studentification”
a guide to opportunities, challenges and practice
Table 2: Communities of students – challenges
Cultural
Physical
Economic
Expansion of HMOs
Reduction in quality
High demand for
in
of
student
traditional ownerhousing stock and
housing and the
Concentration of
occupied,
neglect of external
stimulus to private
vulnerable
young family areas
appearance to
rented sector leads
people
can lead to change in properties
to a
with low awareness nature of
including gardens,
rise in house prices,
of
communities
due
deterring access to
security and highly
to lack of investment
housing ladder for
attractive
Gradually self
by
other
possessions
reinforcing
absentee landlords
sections of
leading to increased
unpopularity
community
levels of crime. This of area for families
Turnover of
can
wishing to bring up
properties
A rising
result in higher
children
and preponderance
concentration of
insurance premiums
of
students in particular
(i.e., house, contents, Conversion of
property letting
streets acts as a
vehicle)
houses
boards
strong
into student
– recurring annually
inducement to owner
occupiers
Decreased demand residences,
– detract from
of non-student
for
often make difficult
streetscape
properties to take
some local services
transformation back
leading to closure –
into
Increased population advantage of a
lucrative
particularly
family homes
density and
sale to private
educational
increased
student
services
Transient occupation pressures on
landlords
engenders a lack of
services
Residents
feel community
(policing, cleansing,
Changes in type of
pressure
integration
highways, planning,
retail
to move to avoid
and cohesion and
public transport)
and entertainment
becoming
less
Increased on-street
services available –
marginalised
commitment to
parking pressures
e.g.,
and isolated as
maintain
arising from shared
local shops
permanent residents. the quality of local
households and
becoming
environment
seasonal traffic
take-aways and
This can lead to the
congestion (e.g., at
cafes,
demoralisation of
Turnover and short
graduations, end of
and re-orientation of
established residents stay
term)
stock
Increased
are disincentive and
competition
barrier to self-policing Increase of squalor
Fluctuating demand
for private rented and aversion to crime (litter/refuse), as
Social
Increase in low-level
anti-social behaviour
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houses
Pressure for greater
provision of
establishments
catering
for night time
entertainment and
consequent
detrimental
impact on residential
amenity.
Seasonal availability
of
some
retail
and
service
provision
–
development
of a ‘resort economy’

Different perceptions
of
what is considered
acceptable behaviour
and communal
obligations by
different
social groups
Lifestyle frictions –
late
night student culture
disturbs children and
working people

infrastructure is
designed for lower
density usage, low
awareness of refuse
collection
arrangements
and different
conceptions of what
is
tolerable

for
private rented
housing
Seasonal
employment
(in shops, pubs) and
provision of retail and
leisure services

Noise between
dwellings
at all times especially
music and at night –
parties and
gatherings
and late night street
noise disturbance

4.8. One feature which has been described in many areas in the United Kingdom is that
when the percentage of students in a particular area reaches a certain level, a tipping point is
reached, usually when student numbers exceed 20%. Established residents start to move out,
the vacant flats or houses are taken over as HMOs, and the process of studentification
intensifies, until the community is composed of a monoculture of young transient residents.
These can often represent as much as 90 -100 % of the community in some streets and
buildings, with those permanent residents remaining usually being those who are unable for a
variety of reasons, including age, to move on. When students are in modest numbers, they
tend to adopt the norms of the neighbourhood and become integrated into it. Once the tipping
point is reached, matters accelerate until full ‘studentification’ is reached and the community is
irrevocably damaged.
5. CURRENT NATIONAL PLANNING AND LICENSING POLICY.
5.1. Communities might reasonably look to the planning system to mitigate these effects, but
HMO development is largely invisible to the planning system. While some HMOs in some
local authority areas can require planning permission, the Use Classes Order is interpreted in
different ways in different authorities.
x
x
x
x

In some council areas, HMO flats with more than two occupants may require planning
permission, while in others the threshold is set at six or more.
Houses in all areas require planning permission for over five residents, but few
houses have accommodation large enough to qualify.
In Edinburgh, only seventeen HMOs required planning permission in 2004.
Even where one category of HMO requires planning permission, this can easily be
circumvented by HMO landlords targeting other types of properties not requiring such
planning consent.

5.2. The Scottish Executive research into the First Year of Operation of the Mandatory
Licensing Scheme1 states at paragraph 9.39
there is not a straightforward relationship between HMO planning powers
and policies with HMO licensing schemes. It is a complex relationship,
variable across different authorities, employing different definitions, different
thresholds for intervention and consequently different decision-making
outcomes.
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5.3. It is generally considered that the HMO Licensing system is not designed as a tool for
regulating the number of HMOs in an area. The Minister for Communities has stated in
evidence to the Communities Committee during the progress of the Housing Bill that he
considers that the planning system is the appropriate legislative provision and that any current
weaknesses in this regard should be dealt with in the context of the Planning Bill.
6. SUGGESTED REMEDIES
There are three areas to be considered in ameliorating these undesirable effects,
through national planning and licensing policy, local planning policy and the inclusion
of human and social issues as part of any environmental assessments of development
plans
6.1. Planning changes. We consider that the main remedy for these problems is for HMOs,
as defined in the Housing (Scotland) Act 2005, to require planning permission. This would not
prevent appropriate and safe HMO development, but would allow local authorities to adopt
local plan policies appropriate to the circumstances of their own area. Elected members
would then be able to take decisions which would allow such development to take place in a
sustainable way. This can be achieved by a simple change to the Use Classes Order, on the
lines of that made in 2005 by the Northern Ireland Executive.

6.2. University and Local Authority Consultation. With the government intention to
include 50% of school leavers in Higher Education courses by 2010, universities will be
providing education, most of it residential, for a very large number of young people in the
country. These figures do not include the increasing numbers of students coming from abroad
to study at Scottish universities. The future plans and programs of HEIs can be expected to
have an even greater impact on social and environmental issues within communities. It is
important that local authorities are consulted about their impact
6.2. Achieving a Balance. A balance must be struck between the numbers of students living
in HMOs and those in halls of residence. This can be achieved through consultation on and
agreement between HEI development plans and those of the local authority, in order to
achieve sustainability targets for themselves and the neighbouring community. Such targets
must also include consideration of the sustainable transport implications of university
development.
University plans and programs need therefore to be subject to strategic environmental
assessments in the same way as major industrial and commercial operations. The Higher
Education Forum for Sustainability, which includes representation form major Scottish
Universities, has studied both internal and external aspects of sustainability and promotes its
4
use as a management tool. The Forum publication on sustainability notes:
External environmental accounting is perhaps the most established methodology
of any aspect of sustainability accounting, largely because it has been developed
in the corporate sector by companies keen to avoid risks, and to proactively
establish a reputation for responsibility in this area.
Universities and other Higher Education Institutes can house a greater proportion of their own
students by entering into agreements with social landlords. Glasgow University has
developed relationships with housing associations which enable them to offer high quality
accommodation to students without appreciable cost to themselves. The day to day
management is delegated to the social landlord while the university retains control of the
ethos of the residence. Research has shown that students, appreciate the support and
convenience, including ready internet access available in most halls of residence. Some
universities such as Bradford have designed student villages which are designed to promote
sustainability principles which the students can absorb by their experience of living there. In
many universities, substantial numbers of first year students leave school to live in student
flats, thus missing the social and cultural life within traditional student halls of residence.
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Communal living arrangements can also aid sustainability by rationalising transport
arrangements
PROPOSALS FOR LEGISLATIVE ACTION
1. The Use Classes Order. The current Use Classes Order should be amended so that the
adaptation of family accommodation to become HMOs, as defined in the Housing (Scotland)
Act 2005, would become a change of use requiring planning permission.
2. Local Development Plans. The proposed change in the Use Classes order would allow
local authorities to consider and assess the full range of student housing needs within their
local plan policies and make decisions which are based on these. Universities and local
authorities must cooperate in producing coherent development plans, which should inform
local plan policies.
3. Sustainability Appraisal The current Planning Bill should be amended to include a legal
requirement for universities to include an environmental assessment in their plans and
policies. This assessment should recognise and assess the impact any future plans and
policies will have on the nature, sustainability and viability of the local host communities.
CONCLUSION
Some of the many problems experienced by communities near universities have been
described in this paper. The solutions offered are proportionate and positive, giving practical
effect to the planning policy aims encouraging sustainability set out in the White Paper. They
do not require extensive legislative changes, and the amendment of the Use Classes Order
will require changes only to secondary legislation.
David Middleton
on behalf of SUSCOMS
6 February 2006
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WRITTEN EVIDENCE FROM JULIET SWAN

Planning Bill and community rights
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
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I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
It is clear from various comments and press attention that the intention behind the Planning
White Paper was to give communities stronger participatory rights in the planning system. I
am concerned this is not what the Bill achieves given that it only allows for public opinion to
be heard at the very beginning of any development. Communities need to be able to react
when bad planning decisions are made, or when good planning decisions go bad, as they
inevitably will over the course of time, and a limited right of third party appeal will give
communities that safety net.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Juliet Swann
7 Feb 2006
WRITTEN EVIDENCE FROM MARK SYMONDS
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
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I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Mark Symonds
9 February 2006
WRITTEN EVIDENCE FROM BLANCHE TINNEY
Dear Sir
Regarding the Planning – Scotland Bill, the conference was very interesting but in my opinion
slightly pointless.
Parliament can legislate but are unable to enforce their legislation. Developers apply for
Planning permission from the local authorities the public whom it will affect object. When it is
granted in favour of the developers the public whom it will affect usually in an adverse
manner, are informed by those in favour of the development it means more finance and
employment for.
Local authorities have the final say on planning so can do as they with, regardless of public
opinion.
Is it possible for planning to be underway before the public even get wind of it.
I found the “correction of errors” interesting no a chance.
Sorry to be so sour-grapes about the whole idea.
Blanche Tinney
14 Jan 2006
WRITTEN EVIDENCE FROM TRANSFORM SCOTLAND
1.

Introduction

1.1
TRANSform Scotland is the national sustainable transport alliance, working for a
more sustainable and more socially-just transport system. Our membership includes bus, rail
and shipping operators, local authorities, national environment and conservation groups,
consultancies and local transport campaigns.
1.2
We welcome the inclusion in the Planning etc. (Scotland) Bill of reference towards
sustainable development. However, we believe that this should apply to all levels of planning,
including the National Planning Framework.
1.3
Furthermore, we endorse the call of Scottish Environment LINK and others for a third
party right to appeal in planning (TPRA) and request the retention of statutory provisions that
will result in national/major infrastructural projects (such as the construction of new trunk
roads) be subject to public local inquiries.
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2.

Sustainable development

2.1
We welcome the commitment in Part 2 of the Bill that planning authorities responsible
for producing Strategic Development Plans should “exercise th[at] function with the objective
of contributing to sustainable development” (§3D(2)).
2.2
However, we fail to understand why this responsibility is not extended to the Scottish
Executive itself, in preparation of its National Planning Framework. We regard this as a major
inconsistency in the Bill. We recommend that the Bill be amended so that contributing to
sustainable development is extended to the Scottish Executive itself.
3.

National Planning Framework

3.1
TRANSform Scotland supports the principle of an up-to-date and influential National
Planning Framework (NPF). However, we regard the Bill proposals as lacking as regards both
public involvement and independent scrutiny.
3.2
Firstly, Part 1 of the Bill makes no provision for public consultation, let alone public
involvement, in the generation of the NPF. Through this omission, central government will
leave itself open to the charge that the NPF lacks accountability, and that the NPF reflects an
over-centralised approach to decision-making.
3.3
Secondly, the Bill provisions for Parliamentary scrutiny of the NPF are inadequate.
We consider the Parliamentary 40-day examination and scrutiny to be unnecessarily
restrictive. Furthermore, that while the legislation says that the Scottish Ministers should
“have regard” to the views of the Parliament (§3B(3)), there is no provision that the Scottish
Ministers should act upon the recommendations of the Parliament. This is patently
unsatisfactory.
3.4
We support the proposal put forward by Planning Aid for Scotland that the NPF be
subject to examination by an independent reporter, whose findings would be made available
to Parliament as part of its scrutiny process. We recommend that the Bill be amended along
these lines.
3.5
Finally, we recommend that regular updates of the National Planning Framework
should be made a statutory requirement, and should be subjected to both Strategic
Environmental Assessment and wide public consultation.
3.6
Additionally, and as set out above at §2.2, we believe that if the NPF is to obtain a
statutory basis that the Bill should contain provisions to ensure that it contributes to
sustainable development. It is inconsistent that the legislation should set this out as a
requirement for local planning authorities, but should not be a requirement for a national
planning authority such as the Scottish Executive.
TRANSform Scotland
6 March 2006
WRITTEN EVIDENCE FROM UNISON SCOTLAND
Introduction
UNISON is Scotland’s largest trade union representing over 150,000 members working
primarily in the public sector. We are the largest trade union in local government and
represent local authority planning staff. Other members have a direct interest in the system
such as infrastructure providers in water and energy as well as a wider citizenship interest in
promoting economic development and protecting the environment
UNISON Scotland broadly welcomes the proposals in the Planning Bill. Our detailed
approach to planning reform is set out in our submission to the original consultation. This can
be viewed on our website (http://www.unison-scotland.org.uk/response/plandev.html).
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Planning Framework
UNSON Scotland broadly supports the proposed hierarchy of planning.
Further clarification is needed on how applications will be classified under this system to avoid
the centralisation of planning and a loss of local participation. Even strategic national
developments have local implications. There is also a need for a clearer criterion for calling in
major developments. It is not the role of the Scottish Executive to ‘supervise’ decisions taken
by democratically elected councils except when the authority has a significant vested interest.
We are concerned over the centralisation of planning as highlighted in the financial
memorandum to the Bill.
The National Planning Framework has to be about more than land use. It must incorporate
wider public policy issues and reflect the need for long term development – beyond the
normal political time scales.
We welcome parliamentary consideration of the National Planning Framework. However, we
are concerned over the absence of detail on how parliamentary scrutiny will be undertaken on
the National Planning Framework. It is essential that proposals be robustly tested given the
implications for local communities. There should be clear statutory procedures for the
involvement of local planning authorities.
Development Plans
UNISON Scotland welcomes the primacy given to development plans in the Bill. We also
support the statutory requirement to update development plans to a fixed timescale. However,
this and many other aspects of the Bill will be meaningless unless planning departments are
properly resourced.
We support Strategic Development Planning Authorities as a good example of local
authorities working as public service networks. Whilst we recognise the need for powers of
direction, these should only be used in extremis. It would be entirely inappropriate for
ministers to name individual officers as such appointments are a matter for their employer, the
local authority.
Simpler plans and model policies are also welcome although these should still enable plans to
reflect local needs and aspirations and not impose a ‘one size fits all’ approach across
Scotland. They must be flexible and more clearly link in with community planning and other
local policies. It has to be recognised that simpler plans may create more scope for conflict
and involve planners in significant workload.
The arrangements for the examination of a local development plan grant powers to an
appointed person (Civil Servant) over the decisions of a democratically elected local authority
are a matter of concern. Examination powers should be restricted to a check on the
consultation process, other procedural matters and those aspects of the plan in which the
local authority has a financial interest.
Development Management
UNISON Scotland welcomes the strengthening of development management arrangements in
the Bill.
UNISON Scotland supports the Bill’s aims of widening public involvement at an earlier stage
in the process without the introduction of Third Party Right of Appeal (TPRA).
Equality of access will only be achieved if scrutiny is properly resourced. This includes the
role of community councils. It has to be recognised that development plans, particularly
simplified versions, will always be viewed as more abstract than specific developments.
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We welcome the provisions for schemes of delegation and new appeal arrangements
including local review of local developments. Schemes of delegation are already widely used
with just under 80% of planning applications determined in this way. Whilst promoting best
practice is desirable we would not support a standard scheme that might not suit individual
local authorities. Local government officers and members are experienced in managing any
potential conflict. In addition we would urge a more radical step to limit the right of appeal to
un-elected Reporters of decisions taken by elected local authorities.
We agree that more householder developments could be covered by permitted developments
and excluded from the requirement for planning permission. However, it has to be recognised
that many of these issues are the cause of neighbour disputes and inappropriate deregulation
could cause problems for other agencies.
We also support the strengthening of enforcement powers including temporary stop notices
and fixed penalty notices that we understand are likely to be added to the Bill. All too often the
powers and penalties are insufficient to deter developers and appeal mechanisms are used to
delay enforcement action.
Business Improvement Districts
UNISON is concerned that the proposals for Business Improvement Districts will potentially
divide communities and create greater social exclusion, rather than promoting communities
and social inclusion. Businesses will only be interested in developing a BID in an area which
is attractive, successful and worthwhile investing in. In the more run down, deprived areas the
private sector will see no interest in investing and working with what little community structure
exists.
The arrangements are fundamentally undemocratic with voting being based on aggregate
rateable value and a right of appeal to Scottish Ministers on what is essentially a local matter.
UNISON believes that we should move away from this piece meal approach to community
development, and focus on the existing democratic, transparent and representative structures
we have to build and develop our communities.
UNISON Scotland believes that the best way to involve the business community in improving
communities and in working with local authorities is to return the powers to set local business
rates to local authorities. Local businesses should have a stake in local communities and
services, and the most transparent and democratic means to do this is to enable local
authorities to set business rates. We believe this is a positive way to revitalise local
government finance, enable local authorities to have greater control over the finances they
are able to raise, and to give local businesses a stake in the communities in which they are
based.
Supporting Planning Authorities
Whilst UNISON welcomes the allocation of resources to the Planning Development Budget
this does not address the need to adequately fund the core functions of planning departments
that are already under funded before the Bill’s provisions are considered.
The key to modernising the planning system is a properly resourced and well-trained planning
service that has political support at national and local level. Staffing numbers have remained
largely unchanged for a decade despite a 20+% increase in the number of planning
applications and many departments are reporting staffing shortages. There has been a shift
away from working on plans to cope with this increase in planning applications and in
response to performance targets. Local authorities are not the only employer of planners and
many have been attracted to the private sector by better pay and conditions together with
other factors including a concern over the confrontational way of working in the current
planning system. Better workforce planning and liaison with universities has been a
productive approach in other local authority professions (e.g. social work) and we would
support a similar approach covering all staff working in the planning function.
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Local authority planning functions regularly review their organisation including skill mix. This
will continue but it will not release savings at the level required to fund the provisions of the
Bill. There may well be a case for examining the level and structure of fees to reflect the true
costs involved.
The Bill will place significant new demands on planning authorities. Neighbour notification,
tree preservation orders, hearings, pre-application consultation, assessment and broader
public involvement all have significant resource implications. The Bill is strong on demands
placed on planning authorities but noticeably weak on supporting change with real resources.
The assumptions in the financial memorandum to the Bill appear to be overly optimistic both
in terms of claimed savings and in the cost of additional duties. There will also be additional
costs on other public bodies particular those who will have a duty to cooperate under the Bill.
Whilst we welcome audit and assessment as a way of spreading and developing good
practice the Bill’s provisions imply something more. An inordinate amount of time is currently
spent by local government officers in preparing and responding to the burgeoning inspection
arrangements across local government. Authorities already have Best Value arrangements in
place together with audit and other processes.
Whilst it is the responsibility of the Scottish Executive to oversee the effective functioning of
the planning system it is not their role to interfere with the decisions of democratically elected
local authorities. Powers of intervention must genuinely be powers of last resort.
Planners welcomed the recognition in the White Paper that their role is primarily visionary and
enabling. Unfortunately the pressure on under resourced departments means that many are
forced to concentrate on their regulatory role. We were disappointed that the White Paper
concentrated its comments on culture change almost exclusively on planners and local
authorities. If culture change is to succeed applicants, particularly those in the commercial
sector also need to respond to the need for culture change.
Matt Smith,
Scottish Secretary
UNISON Scotland
6 March 2006
WRITTEN EVIDENCE FROM MATTHIAS VOLKERT
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
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I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
I find it most important, especially since so many developments are being proposed these
days, which can have a huge impact on individuals and local communities.
Here in Aberdeen there are the proposed WPR bypass and a number of other proposals for
Aberdeen City (pedestrianisation of Union Street etc.), for which independent scrutiny and the
right to appeal are all important.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Matthias Volkert
7 Feb 2006
WRITTEN EVIDENCE FROM WALKER GROUP (SCOTLAND) LTD
Walker Group, founded in 1969, is a privately owned Scottish housebuilding company who
operate throughout the central belt.
We welcome the recognition of the need for change in the planning system if Scotland is to
realise its full economic potential and meet the aspirations of its people.
We have serious reservations as to whether the Bill will achieve its objective of speeding up
the planning system, particularly in its development management proposals, but we recognise
that there are many details are still to be set out in new regulations allied to the Bill. We are
particularly concerned at the measures to restrict full public scrutiny at an independent inquiry
of local developments and supplementary planning guidance. We believe such measures do
not comply with the spirit of human rights legislation.
National Planning Framework
Part I of the Bill sets out the information which should be contained within the National
Planning Framework.
We find the current NPF to be disappointing in its references to housing.
In England, a target has been set to achieve 75% owner occupation within the next decade.
To achieve this a step change in housing production will be required. By inference, if the
target is achieved, a new higher target will then be set.
In Ireland, there is a similar target of 90% with in excess of 80% already achieved.
We would have expected the NPF to set a similar target for Scotland to reflect the aspirations
of its people but it is silent on the matter. It concerns itself primarily with social/affordable
housing. If the needs and demands of the whole housing market are not addressed, the
problem of affordable housing will simply grow.
Strategic Development Planning Authorities
It was very strongly argued by the Barker Review that the estimates of housing demand
produced by strategic authorities should not be subject to political influence. It is the
prerogative of politicians to take whatever decision they see fit once the estimates are
produced but they should not seek to influence the original estimates.
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The Bill makes reference to employees of the consultant authorities being assigned to the
Strategic Development Planning Authority but makes no such reference to elected members.
It may be the intention of the bill to follow the Barker Review recommendation that no elected
members should be involved in the SDPA but this is not made clear in the attached papers.
If such is the intention, the position with the strategic elements of local development plans
would still need to be clarified to ensure that they also are independently produced.
In this connection the Barker Review in its Recommendation 6 argued very strongly for expert
analytical advice to be made available to the body responsible for strategic regional planning
and in a recent paper (The Government’s Response to Kate Barker’s Review of Housing
Supply, para 4.18, page 32) gave notice that an independent National Advice Unit is to be set
up in England by autumn 2006 with this end in view.
Whilst the same type of unit may not be appropriate in Scotland, the economic and marketing
advice that it is to produce certainly is necessary but we are unaware of any plans for
machinery to provide it. This is a matter of critical importance. Much of the failure of the
current planning system is attributed by Barker to the lack of input into the system of such
information.
Updating of Development Plans
The Bill provides for Strategic Development Plans and Local Development Plans to be
updated every five years but does not make clear when the five years starts and finishes. Is it
from adoption of the old plan to adoption of the new plan or is it from adoption of the old plan
to publication of new plan or some alternative cycle. If it is adoption of the old to publication
of the new, it suggests a seven year cycle. Seven years will be too long particularly in areas
of economic growth.
Supplementary Planning Guidance (SPG)
Section 22 of the Bill sets out the proposed procedure for dealing with supplementary
planning guidance. This requires to be read alongside the advice given on page 13 of the
Policy Memorandum.
The advice explains that, at present, SPG is not statutory (para. 70) and that the Bill makes
provision for such advice to become statutory (para. 72). It quotes examples of the subjects
which could be dealt with in SPG and these include master plans, development briefs,
detailed design guidance and other detailed policy guidance (which would include affordable
housing policies which are current a major issue).
Paragraph 73 of the advice says that the preparation of SPG is intended to follow the
adoption of the development plan. The Bill provides for public consultation and for
representations to be made by interested parties but there is to be no opportunity to challenge
it at a public hearing before an independent reporter. There is thus to be a lesser standard of
consultation applied to SPG as compared with the development plan itself despite the fact
that it is to cover major policy matters on which the development plan is based.
This raises several issues.
Firstly, not all SPG should be statutory. Master plans and development briefs are usually
related to a single site. Planning authorities should be able to produce these as and when
required and amend them when necessary. Such amendments are frequently required in the
light of fuller information related to physical or other difficulties of the particular site. To make
such matters statutory would be to introduce a wholly inappropriate degree of inflexibility into
the system and would be incompatible with speeding it up.
Secondly, SPG related to major policy issues such as affordable housing should be available
at the same time as the local development plan and thus subject to the same level of public
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consultation and scrutiny at a public inquiry if required. Not to do so elevates untested policy
guidance to statutory status and would be manifestly unfair in a development plan led system.
If SPG is published after the plan has been adopted, it should be subject to a local plan
alteration and the same level of public scrutiny as the local plan itself.
Although it has been done recently, with increasing frequency, it is incongruous to produce
SPG on a matter such as affordable housing after the plan has been adopted because such
information is an essential element in the estimates of land supply that is required in the plan.
Publicity for Applications
The Bill transfers responsibility for neighbour notification of planning applications from
applicants to the planning authority. It is difficult to see what advantage is gained by this as it
puts further unnecessary pressure on council planning departments who will not give it the
same priority as developers thus creating a source of delay.
In our view the responsibility should remain with developers but the system should be
improved and extended to include the ‘proposal of application notice’ referred to in Section
35B(2) of Part 3 of the Bill. (See later).
The parties to be served with a notification should be agreed with the planning authority as
well as the information about the proposed development which should be included with the
notification. The notification should be by recorded delivery. Once served, the planning
authority should confirm in writing that their requirements have been met.
Duration of Planning Permission
The Bill proposes to reduce the duration of a planning consent from 5 to 3 years. This is
simply not long enough.
Following the grant of outline planning consent, it can take over three years alone to obtain
detailed consent. That can be considerably extended by the time it takes to obtain the other
development consents, namely, roads construction consent, sewers and drainage approval,
building regulations approval and trunks road approval (where applicable). The legislation
which the other bodies work under imposes no time limits for dealing with applications.
With the time and cost of obtaining all the necessary development consents and the provision
of infrastructure, there can be few circumstances in which it is expedient for a developer to
deliberately delay starting a development. The only way he can recoup his expenditure is by
developing.
Developers are already under pressure of time from landowners. All options over land are
subject to time limits and developers experience considerable difficulty in getting landowners
to agree to the time limits which are now necessary.
Until it can be illustrated by performance that there is in place a development control system
which can deliver consents timeously and infrastructure where and when it is needed, there is
no justification for reducing the duration of planning consents from 5 to 3 years.
Development Management
This is the weakest part of the Bill.
Whilst extensive proposals have been included in the Bill to improve the delivery of both
strategic and local plans, there are no new radical ideas for improving the management and
processing of planning applications apart from the proposal to allow schemes of delegation
which may be limited in scope as the need for public participation will require political
oversight over most applications of any consequence. Also, the need for improved public
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participation will probably increase the length of time required to obtain planning consent as
compared with the present system.
(i)
Hierarchy of Developments
We believe the proposed hierarchy of national, major and local developments to be unsound
as far as the two latter categories are concerned.
The Bill is unclear as to what constitutes a major development as compared with a local
development. We understand that, as far as housing is concerned, there has been an
informal suggestion that a major development should comprise 300 houses or over. There
appears to be no logical basis for this figure or any other figure. If a site has been allocated
for housing on an approved local development plan, regardless of size, it will already have
been subject to considerable public scrutiny including, in most circumstances, a local
development plan inquiry.
Regulations to describe the classes of development are to be produced but Scottish Ministers
may change the description of any particular type of development or apply different
classifications in different areas.
Planning authorities appear to effectively have similar powers by virtue of Section 35A(3) and
43A(5).
Only local developments can be processed through schemes of delegation (Section
43A(1)(a)(ii)) and where an application is refused under delegated powers, the applicant may
require the planning authority to review the case (Section 43A(7)). The planning authority
may uphold, reverse, or vary the delegated decision (43A(12)) but their decision is final
(43A(13)). There is thus no appeal to Scottish Ministers against a refusal by them and the
only recourse an objector has is to the Court of Session.
If the foregoing is a correct interpretation of what is intended, it reflects a wholly unsatisfactory
position in which applicants would require to go to the Court of Session to have their human
right to an independent hearing upheld by the Court. The planning system should be
designed to provide this in the first place.
If up to 300 houses can be refused without a right of appeal to an independent tribunal, that
will be wholly unacceptable to developers and would be likely to lead to litigation and further
delay.
At the planning application stage, the size of the development is not an issue. That has
already been decided at the local development plan stage. What is relevant is the form of the
development and its impact on the local environment and community.
The intention behind local developments appears to be that they should be subject to a
simpler form of planning application process than major developments. Relatively small
developments in the midst of existing development can be more contentious than large
developments which are detached from existing developments.
Consequently, many planning authorities are likely to require many major developments to
include developments below 300 houses.
If the major and local classifications are so interchangeable, it suggests that as classifications
they are largely meaningless.
We believe a more relevant hierarchy would be:
(i)
(ii)
(iii)

national developments
local developments
minor developments
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National developments should be as proposed in the Bill; local developments should be any
development which is allocated on an adopted local development plan regardless of its size;
and minor developments should be house conversions and extensions and, possibly, single
house developments or some other low number of houses which is considered appropriate.
Conversions of other buildings into houses or flats might also come into this category.
(ii)
Processing of planning applications – Pre-applications Consultations
Section 10 of the Bill introduces proposals for Pre-Application Consultations and also in
Section 7 makes reference to circumstances in which planning applications may or may not
be varied. In cases where they cannot be varied, a new application would be required. In the
latter circumstances, it is likely that a great deal of wasted effort has been expended by both
the planning department and the developer. The fact that the application has had to be
substantially varied probably indicates that the original application would never have been
approved in the first place. To avoid such situations arising and to improve the processing of
applications generally, particularly in view of the need for enhanced public participation, we
are of the view that the pre-application procedures proposed in the Bill should be reinforced.
The pre-application consultations are intended to apply to major developments as referred to
in paragraph 116 of the Policy Memorandum & Section 35A(3) states that an applicant may,
by notice, request advice on how the application is to be treated. In the case of a major
application a ‘proposal of application notice’ as described in Section 35B(2) & (4) is to be
submitted giving a general description of the development proposed.
It thus appears that major applications are to be processed in a more stringent way than local
applications. No details are given in the Bill of how this is to be accomplished. Because of
the need for enhanced public participation, we believe that most authorities will want to
classify most housing applications as major applications and the Bill appears to permit them
to do so. Thus as referred to earlier, we believe that the proposed hierarchy of major and
local developments is unsound. The only applications that it would be practicable to process
with a modified procedure would be those we have referred to earlier as minor developments.
Consequently, we propose that the start of the application process should be the submission
of a ‘proposal of application’ notice for all developments on the adopted local development
plan but the process should be reinforced as outlined below.
The Bill requires a 12 week period for the pre-application process. That would be reasonable
for the proposals we set out below as we are asking for considerably more to be
accomplished in the period but it is far too long for the minimal proposals in the Bill and
merely creates delay for little accomplishment.
Stage 1
Submission of a ‘proposal of application’ notice giving a description in general terms of the
proposed development as required by Section 35B(4).
Full neighbour notification would be implemented by the developer including serving on the
local councillor and community council chairman.
The Planning Authority would be given a specified period to respond. In responding they
have two options:
(i)

To indicate that the proposals are broadly acceptable in principle subject to any
observations they may have.

(ii)

To indicate that the proposals are unacceptable stating their reasons why that is so.

The decision should be taken by the Planning Committee having taken account of any
objections or representations received to date.
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In giving a positive response to the notice, the Planning Authority should provide the
developer with a list of the requirements which will be necessary to obtain planning consent
including.
x

how they wish the application to be processed. (In the terms of the Bill as drafted, is
it to be treated as a major or local application? In the terms we recommend, is it a
local development plan application or a minor application?)

x

what is to be done to meet the requirement for public participation. A PAN on the
subject would be useful.

x

any environmental assessment, geotechnical investigations, archaeological surveys,
traffic impact analyses and similar reports that will be required.

x

a list of all the parties including objectors and statutory undertakers who will require to
be consulted on the application. The Consultations would be carried out by the
developer with copies of all correspondence being sent to the planning authority.
Consultees should have a specified time in which to respond.

x

the planning gains/developer contributions that will be expected.

x

any affordable housing requirements.

x

the planning brief. Unless a draft is provided by the Planning Authority in their
response, it should be drafted in the first instance by the developer for the PA’s
approval. To produce a realistic brief, there should be input from both the developer
and the authority.

x

the master plan where applicable. This should be treated similarly to the planning
brief for the same reasons.

In the case where the planning authority give a negative response to the proposed notice, the
developer should have a right of appeal to the planning committee. In the event of a further
rejection by the committee, the developer should still have the right to submit a planning
application, deem a refusal and appeal to the Scottish Executive.
Stage 2
The Planning Application
There will be two types of application to be dealt with
(i)

those where it is practicable to apply for the fully detailed development in one phase.

(ii)

those where the developer opts to apply for planning approval in principle in the first
instance followed by a detailed application for those that are too large (such as major
housing sites) for it to be practicable to make a single detailed application. In such
cases, the first application would be for approval of a master plan with subsequent
applications for the approval of reserved matters of the various phases of
development.

Accompanying the application should be as much as possible of the information which has
previously been listed as required by the Planning Authority.
Simultaneously with the planning application, the developer should circulate the consultees as
previously advised with the information in the submission. They should be bound to reply
within one month with a copy being sent to the planning authority.
Full neighbour notification should be implemented by the developer as before.


909

ANNEX E: OTHER WRITTEN EVIDENCE
If a Section 75 or any other agreement is required, it should be drafted by the developer’s
solicitor.
If necessary, the developer would amend his submission in the light of any new information
received from the consultees.
Within a specified period of the submission or re-submission or agreement on the Section 75
or other agreement, a decision on the application should be taken by the planning authority.
An essential element of the proposal is for the developer to take over work currently being
done by the planning department such as the consultations with statutory undertakers and
preparation of planning briefs and master plans.
Developers already require to engage with most of the statutory consultees before they can
design a viable development. Frequently, planning departments in preparing master plans
and briefs do not take sufficient account of the physical characteristics or difficulties of a site.
We believe that planning authorities will have considerable difficulty in overcoming their
staffing problems. By relieving them of much of the routine work, their efforts can be more
closely concentrated on supervising and scrutinising the developers efforts. This should
make a positive contribution to speeding up the whole process.
(iii)

Processing of Minor Substitutions
Part of the culture change that is sought should be reflected in a fast-track system for
processing substitutions to the original consent. On housing developments, this is
frequently done for marketing reasons to provide houses that purchasers are seeking
at the particular time. Such substitutes should, of course, be treated on their merits
but they frequently attract planning hostility and excessive delay. It should be
recognised that they are part of the process of keeping people in employment.

Assessment of Planning Authority’s Performance
Surprisingly, the Policy Memorandum rejects the idea of rewards to councils for good
planning performance (paragraph 76(C) - page 14). This is at odds with the policy that is
going to be adopted in England.
The idea of imposing sanctions for poor performance has, in our view, quite rightly, been
rejected.
Councils which seek to encourage housing in their areas (e.g. West Lothian) complain that it
imposes severe financial burdens on them. The Barker Review supported that view and
proposed remedies. In such a situation, to impose sanctions would be likely to make the
position worse. The councils which set themselves ambitious housing targets and failed to
reach them could be those which suffered most.
As explained in paragraph 76, the principal consideration in assessing performance was
based on the production of strategic and local development plans. This is not the ultimate
measure of performance. As the Barker Review recommended, rewards should be related to
the number of houses that are being produced. This is the true measure of performance and
takes into account the reservations expressed in paragraph 76(C). To produce large
numbers of houses, planning departments that are properly resourced are a pre-requisite.
In the paper ‘The Government’s Response to Kate Barker’s Review of Housing Supply’
(paragraphs 3.21 to 3.23 – page 27) is set out the Government’s proposals to introduce local
incentives based on housing production. These are broadly in line with the Barker Review
recommendations.
A similar scheme is required in Scotland.
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Avoidance of Public Scrutiny
The measures in the Bill to restrict applicants from challenging refusals of local developments
by the planning committee and to restrict the independent scrutiny of Supplementary Planning
Guidance are deeply disturbing and at odds with the spirit of human rights legislation.
Walker Group (Scotland) LTD
3 March 2006
WRITTEN EVIDENCE FROM SUSAN WARREN
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
The consultation held by the Scottish Exec received overwhelming support for TPRA – it is
difficult as a citizen to feel my voice is heard when a majority is so blatantly ignored by
ministers. TPRA has so much to offer communities – while a challenge and perhaps slightly
risky, as it is new to Scotland, there is no good reason not to ensure it exists as a foundational
part of Scotland’s planning system.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Susan Warren
8 February 2006
WRITTEN EVIDENCE FROM VOIRREY WATTERSON
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
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communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Voirrey Watterson
8 February 2006
WRITTEN EVIDENCE FROM WEST LOTHIAN COUNCIL
SCHEDULE OF PROPOSALS
Appendix 1 of the previous report of August 2005 highlighted, and gave commentary on, the
main proposals in the White Paper, Modernising the Planning System. This appendix advises
if these proposals have been included in the Bill and make comment on any potential
deficiencies of them. The headings relate to parts 1 – 10 in the Bill.
NATIONAL PLANNING FRAMEWORK
Part 1 (1) National Framework
The proposals for the National Planning Framework (NPF) are similar to those outlined in the
White Paper. There is a requirement to consult on the NPF. It will be approved by the Scottish
Ministers, but there will be no examination in public prior to approval.
DEVELOPMENT PLANS
Sustainable Development
Part 2 (1) Sustainable development
The Bill introduces a requirement for planning authorities to contribute to sustainable
development in exercising their functions. There is provision for Scottish Ministers to issue
guidance to planning authorities on how this should be achieved.
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Strategic Development Plans
Part 2 (4) Strategic development planning
The Bill requires the preparation of strategic development plans. It allows for Scottish
Ministers to appoint staff to the strategic development planning authority.
This power could be used to require the transfer of staff from constituent planning authorities.
There would be no right of appeal against any such direction.
A replacement strategic development plan is to be submitted to the Scottish Ministers no later
than four years from approval of the existing plan to allow for approval of the replacement
plan within five years.
Part 2 (5) Strategic development plan area
The Bill allows for Scottish Ministers to approve the extent of the strategic planning authority
area. There is provision for strategic development plan areas to be modified in the future
where there is a material change in circumstances.
The current proposal is that West Lothian will be wholly in a strategic development plan area
comprising City of Edinburgh, East Lothian, Midlothian, part of Scottish Borders and part of
Fife. This differs from the grouping of councils with make up SESTRAN. Interpretation of
policy development for planning and transportation would be improved if the areas were the
same.
Part 2 (7) Form and content of the strategic development plan
This includes a provision for the use of maps as well as diagrams. It also allows for the plan to
identify the principal purposes for which land is used and any changes which may occur to the
use of land.
This power could be used to allow site specific land allocations within the strategic
development plan. This would undermine the role of the local plan (local development plan)
as the principal land use document.
Part 2 (8) Preparation of strategic development plans
The Scottish Ministers can direct preparation of a strategic development plan at any time.
There is no provision for an appeal against any such direction.
Part 2 (11)
Alternative proposals
There is provision for the submission of alternative proposals by one or more authorities
within the strategic development plan area where the authorities are unable to agree the
content of the strategic development plan.
This provision is to be welcomed as it will go some way to removing concerns about local
accountability.
Part 2 (12) Examination of the proposed strategic development plan
There is a requirement for a mandatory examination of the strategic development plan. The
Scottish Ministers have the power to allocate costs associated with such an examination.
Planning authorities will have the opportunity to comment on recommendations from the
examination, but there is no provision for an appeal if Scottish Ministers are minded not to
take the planning authorities comments on board.
Mandatory examinations of the strategic development plan will have financial and staffing
implications on a recurring basis. It may also result in delays in approving the strategic
element of the development plan with consequential impacts on timescales for the
preparation of local development plans.
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Local Development Plans
Part 2 (15) Form and content of plans
The form and content is similar to the current provisions for local plans. In addition there is a
requirement for local development plans to include a schedule of land owned by the planning
authority which is allocated for development.
Part 2 (16) Preparation and monitoring of local development plans
For local development plans the Bill states that plans are to be prepared at intervals of no
more than five years, or earlier if directed by the Scottish Ministers. There is no provision for
an appeal against any such direction.
Part 2 (17) Main issues report
The current requirement for a draft plan is replaced by a requirement for a main issues report.
Part 2 (19) Examination of the proposed local development plan
The Bill details a requirement to carryout an examination of the local development plan in
circumstances where representations are unresolved.
The Bill provides for the recommendation made by the person appointed to carry out an
examination of a proposed local development plan to be binding, except in certain prescribed
circumstances. The circumstances are not identified in the Bill.
It is felt that a restricted ability to depart from any such recommendation will potentially
circumvent local political control and accountability.
Part 2 (20B) Development plan schemes
This section introduces a requirement for the planning authority to publish a timetable
for preparing and reviewing their development plans.
Part 2 (21) Action programmes
A requirement is introduced for the planning authority to prepare an action plan in consultation
with key agencies and prescribed persons. The action plan is a document setting out how the
authority proposes to implement the plan to which it relates.
Part 2 (22) Supplementary guidance
The Bill details a provision for the preparation of supplementary guidance. The scope of such
guidance may be limited by regulation. Any guidance needs to be approved by the Scottish
Ministers before it can be adopted by the planning authority. When adopted, the
supplementary guidance is constituted as part of the development plan.
DEVELOPMENT MANAGEMENT
The Bill proposes that this service now be called Development Management.
Part 3 (4) Hierarchy of developments
In making the planning system fit for purpose the Bill proposes a hierarchy of developments
for which planning permission will be required, i.e.:
x
x
x

national developments;
major developments; and
local developments.

Those developments which are considered to be of national strategic importance will be
proposed and determined in the context of the National Planning Framework (NPF).
Secondary legislation will describe the classes of major and local developments with the
national planning framework specifying the national developments.
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Part 3 (4) Minor developments
The Planning Bill will introduce a revised classification for minor development e.g.
householder development, which requires planning permission. The Scottish Executive has
appointed the Planning School at Heriot Watt University to undertake research on this. The
development control team is currently participating in that research.
Part 3 (4) Processing agreements for major applications
The Bill confirms an increase in fees for major developments which may be liable to
processing agreements between the local authority and the developer. Should the local
authority fail to determine the planning application within the agreed period it will be obliged to
return half the fee to the developer. It is felt that this gives a degree of uncertainty in allowing
the authority to use the increase in fees to provide additional staff to determine major
applications in good time.
Concern has been raised that delay may be caused by a third party, e.g., a statutory
consultee. The local authority should not be expected to take financial responsibility
for delay in these circumstances. This is not addressed in the Bill.
Greater certainty in fee retention should allow authorities to resource the timeous
determination of major applications.
Part 3 (5) Initiation and completion of development
The provisions of this part of the Bill require the developer to inform the planning authority
when development is to be commenced and when it has been completed. Failure to do so will
be a breach of planning control. These measures are to be welcome as they will aid
enforcement of planning permissions, particularly for large-scale developments.
Part 3 (6) Standard application forms
While the Bill proposes standard application forms for planning permission, listed building
consent and advertisement consent, there is also to be better advice for the criteria for
varying planning permissions or the submission of a new application. This is to be welcomed.
Part 3 (9) Publicity for applications – neighbour notification
The Bill confirms the proposal to transfer the responsibility for neighbour notification to the
planning authority and the details of this will be prescribed by secondary legislation which
should require authorities to serve these notices by recorded delivery. The Bill confirms
powers to enable the local authority to charge for this service.
Part 3 (10) Statutory requirement for pre-application consultation
The Bill proposes to introduce a requirement for developers to consult with the planning
authority and local people and it will be for secondary legislation to prescribe the classes of
development to which this requirement will relate.
The legislation will require applicants to advise the local authority 12 weeks in advance of its
submission and the application will include evidence of the pre-application discussions. This
means of widening inclusion is welcomed.
Part 3 (12) Advertisement of weekly lists
The Bill is to require planning authorities to advertise the weekly lists of planning applications
in the local press. Secondary legislation will authorise them to recover the costs of this. This is
to be welcomed.
Part 3 (12) Planning applications – call-in by Scottish Ministers
The Bill is to give Ministers an additional power which will enable them to direct a planning
authority to consider granting planning permission subject to conditions determined by the
Ministers.
It is felt that this would undermine the local democratic process. If implemented, the
authority and/or the applicant should have the right of appeal against such conditions.
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Part 3 (13) Greater use of pre-determination hearings for applications
The Bill is to reflect the White Paper's intentions to require a greater number of and a greater
consistency in the use of hearings in determining planning applications. West Lothian Council
currently allows hearings at the development control sub-committee but secondary legislation
will define what class of applications should be subject to hearings.
Part 3 (14) Power to decline to determine applications
The Bill proposes that where an applicant submits a repeat application within two years of
planning permission being refused for a similar application on appeal, the authority may
decline to determine it.
While this proposal is to be welcomed, as it would improve public confidence, it is felt
that this should be amended to read "the authority may decline to register the
application". This would reduce the uncertainty of having a live application with no
decision.
Part 3 (15) Planning authorities to give reasons for decisions and notify individuals
The Bill is to require that local authorities give publicity to the reasons for decisions on
planning applications and all the factors relevant to that process.
Part 3 (16) Revised scheme of delegated powers
The Bill specifies that each authority is to adopt a more rigorous scheme of delegated powers
for the determination of planning applications with the scheme which West Lothian Council
adopted in November 2004 being cited as a good model.
Part 3 (18) Appeals against decisions on planning applications
The Bill confirms that, where decisions have been taken by the planning committee, appeals
will continue to be made to Scottish Ministers and, in most instances, be determined by
appointed reporters, as at present. Where decisions have been taken by officers under
delegated powers, the appeals will be to a review body made up of elected members.
The mechanism for doing this, and the identification of members of the review body will be
clarified by secondary legislation.
Part 3 (18) Reduced time periods for appeals from six months to three months
The White Paper proposed that this reduction in time periods for submitting appeals against
the refusal of planning permission or the conditions of a planning permission. The Planning
Bill proposes to reduce the time for submitting an appeal from six months to three months.
This will reduce the uncertainty within a community where an appeal may be anticipated in
respect of a major development.
Part 3 (19) Duration of planning permission
The Bill proposes to reduce the duration of a planning permission from five years to three
years. This is to be welcomed as it will reduce public uncertainty as to when development
may commence. It should also be noted that there will be an obligation on the developer to
advise the planning authority of the intention to start the development and of the intention to
complete the development.
Part 3 (20) Planning permission in principle
The White Paper suggested that "planning permission in principle for development can be
conferred by a zoning in the development plan".
The proposal has been omitted from the Bill although there will be clarification and
simplification of the permission in principle and approval of reserved matters
procedures. This is to be welcomed.
Part 3 (22) Planning agreements and obligations
The Bill proposes that section 75 agreements now be feued obligations. This will give powers
to local authorities to enter land, carry out operations and recover costs if there has been a
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breach of a section 75 agreement. The Bill will also introduce powers for landowners to apply
for modification or discharge of clauses in a section 75 agreement and for appeals to Scottish
Ministers where the local authority declines these.
Concern must be expressed in that any successful appeal may result in the council being
obliged to fund the necessary infrastructure, e.g., for education or transportation infrastructure
provision.
Part 3 (22) Planning agreements in the public register
The Bill is to require local authorities to place all planning agreements on a public register.
Part 3 (23) Good neighbour agreements
The Bill proposes secondary legislation to define communities and the means of achieving
good neighbour agreements between developers and community bodies in the
implementation of planning permissions.
Part 4 (24) Enforcement
The Bill is to give local authorities the power to demand planning applications for development
already carried out rather than establishing a planning permission through appeal rights
against enforcement notices. Secondary legislation will also determine procedures for
authorities to serve temporary stop notices. The Bill is also to require authorities to develop
enforcement charters to advise developers and communities of their intentions to use
enforcement powers.
Part 5 (26) Tree preservation orders (TPOs)
The proposals in the White Paper to allow TPOs to have immediate effect and to allow local
authorities emergency powers to prohibit certain works on trees, are provided for in the Bill.
The Bill also clarifies that a TPO will relate to replacement planting as well as the original
trees. These measures are to be welcomed.
Part 7 (28) Enhanced scrutiny procedures
The Planning Bill is to give Scottish Ministers powers to assess local authority performance
and decision-making.
The assessment may cover the authority's performance of its planning functions in
general or of a particular function. The assessment of decision-making is to review
how the authority deals with the processes by which applications have been
determined and whether the decisions were in accordance with the development plan
or advice given by Scottish Ministers. It may also review the development plan process
with a focus on timescale and inclusion.
BUSINESS IMPROVEMENT DISTRICTS
Part 9 (31) Arrangements with respect to business improvement districts
The Bill makes provision for local authorities to identify Business Improvement Districts (BID).
The purpose is to enable specified projects to be carried out for the benefit of the BID or those
who live, work or carry out any activity in the district.
Part 9 (36) BID proposals
This section details that BIDs can only be established after approval by a ballot of non
domestic ratepayers in the business improvement district.
A proposal has been submitted to the Scottish Executive that Bathgate is identified as
a demonstration BID.
OTHER MATTERS
Grants for training
The Bill is to enable Scottish Ministers to make grants to those providing advice and
assistance in relation to functions under planning legislation. This would include, for example,
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training for planners and funding to organisations involved in giving planning advice, e.g.
Planning Aid.
Third party right of appeal
As intimated in the White Paper, the Planning Bill does not propose to introduce a third
party right of appeal, as it is felt that the package of proposals to modernise the
planning system and to make it fit for purpose will allow greater inclusion in all aspects
of the planning process.
This is contrary to West Lothian Council's position, as stated in the response to the
consultation document "Your Place, Your Plan", where the council stated its
commitment to the principles of social justice, equality and environmental justice and
supported third party rights of appeal.
E-Planning
Although not part of the Bill the executive intimated in the White Paper that it was its intention
to work with planning authorities to increase their use of new technology to improve service
delivery, public access and involvement. The proposal is strongly supported. West Lothian
Council is at the forefront of implementing new technology which, from 1 January 2006,
allowed the submission of planning applications and fees on-line and the submission of
observations on planning applications on-line.
Managing change in the historic environment
The White Paper proposed to update the provisions of the Planning (Listed Buildings and
Conservation Areas) (Scotland) Act 1997 to reduce the involvement of Ministers in certain
listed building consent applications, tighten controls over demolition works in conservation
areas, remove the classification of some conservation areas as 'outstanding' and improve the
effective operation of the Act.
It is also proposed to combine consent procedures for works to listed buildings and in
conservation areas which require planning permission, listed building consent or conservation
area consent.
These measures are not included in the Bill although they may be introduced by secondary
legislation.
Modernising public local inquiries
Although there are no direct provisions in the Bill to modernise the public local inquiry system,
it is envisaged that this will be enshrined in good practice notes.
Community engagement: new planning advice note
Although there are no direct proposals in the Bill for community engagement, the Scottish
Executive is currently discussing and researching good practice for this which is to be
published in a forthcoming Planning Advice Note. West Lothian Council's Development
Control and Building Standards Manager has been asked to chair the working group.
Promoting inclusive design, Planning Aid for Scotland, rewarding good practice
The White Paper indicated the executive's support for inclusive design. A Planning Advice
Note is to be prepared which will promote environments which can be used by everyone
regardless of age, gender or disability. Indeed, some classes of application are to be
accompanied by statements on access arrangements.
The Scottish Executive, and Scottish councils, recognise the value of Planning Aid in the
support of individuals and communities in participating in the planning process.
Scottish Ministers intend to continue the Scottish Awards for Quality in Planning. The
executive is currently surveying planning authorities for their views on the award system.
West Lothian Council
March 2006
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WRITTEN EVIDENCE FROM CHARLIE WOOD
Planning Bill
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Charlie Wood
17 February 2006
WRITTEN EVIDENCE FROM KERRI WOODS
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
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3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Kerri Woods
8 February 2006
WRITTEN EVIDENCE FROM WOODLANDS AND PARK COMMUNITY COUNCIL,
GLASGOW
Introduction
For something over 20 years, Woodlands and Park Community Council has been making
representations on a wide variety of planning applications submitted to Glasgow City Council
for proposed developments in the community council's area. Sometimes the representations
are in favour of the development, more frequently they are opposed to at least some aspects
of any given development. The community council's area is characterised mostly by
traditional 4 storey tenements in residential use, with some commercial property at street level
along main roads. However, most of Kelvingrove Park, the earliest established municipal
park in Glasgow is also in our area, as are the exceptionally fine terrace houses in and
around Park Circus, many of which are now reverting from office to residential use through
subdivision. Our area also contains popular tourist attractions such as the Kelvingrove
Museum and Art Galleries. Ours is a densely populated inner urban area, with adjacent open
parkland, many of the buildings are listed, the entire area is covered by conservation controls
of several types and there is undeniably a broad spectrum of competing development
interests and a complex interaction of restrictions to development. The community council's
primary concern in all this could be simply stated as a desire to ensure appropriate
development which respects the architectural heritage of the area and maintains residential
and other amenity. The community council was consulted and actively participated in the
preparation of both the two separate Local Plans for the Woodlands and Park areas and the
Glasgow City Plan which has now superseded them.
It has to be said that there is unfortunately a feeling of dissatisfaction amongst community
councillors with the quality of a significant proportion of the local authority's planning
decisions. Probably the most publicly criticised local planning decision was that in 2001 to
grant permission for a particular residential development in Park Quadrant, which led to a
public local inquiry in 2002, at which the community council appeared, and the decision was
subsequently overturned by the Scottish Ministers.
Perceived shortcomings of existing system
Nobody who makes representations on an application for planning permission or listed
building/conservation area consent can expect to be taken seriously if they are not able to
argue their case on planning grounds, by reference to specific planning policies, and we
regard this as entirely unexceptionable. It is therefore particularly galling to have one's
arguments repeatedly dismissed in reports to committee without proper argument and, in
many cases, no argument at all. There is a tendency to summarise grounds of objection, or
categorise groups of objections or objectors together, rather than make the whole text of
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objections available to Members of the relevant Planning sub-committee, which can and does
lead to specific grounds of objection not being communicated to them or, at least, this not
being done accurately.
Having contributed to consultations which led to the preparation of area specific planning
policies, which have enjoyed widespread local support and confidence, it is dispiriting to note
that the replacement of these by City-wide equivalents has been accompanied by ever vaguer
and more ambiguous statements of policy and, wherever these can be interpreted so as to
permit development, however inappropriate, they do tend to be. This destroys confidence in
the whole system and dissuades members of the public from participating in what is
increasingly seen as an exercise in liberalising controls on development rather than a sincere
adaptation of existing policy to some more transparent purpose.
As residents of an area where conservation is important, this gradual dilution or relaxation of
planning controls is perceived as a real threat to the integrity of our architectural heritage and
to our residential amenity. It becomes increasingly difficult to argue that aspects of any given
development do represent departures from the Development Plan, without this being in any
way a consequence of improvement in the general standard of design in the developments
proposed.
Sadly, it is by no means unusual for the planning authority to deal with our protestations that
some aspect of a proposed development clearly represents a departure from the Plan by
mere contrary assertion that it does not, without any supporting argument. Yet it seems
obviously undesirable for all parties (whether neighbours, community organisations, members
of the public, developers, planning case officers or Members of the planning authority) that it
should even be a matter of contention whether or not what has been proposed represents a
departure from the Plan; such uncertainty benefits nobody. It is already open to any planning
authority to identify aspects of a proposed development as departures, which it is then
required to justify. This is not a procedure which need necessarily lead to an outcome with
which we would disagree yet, in our experience, the planning authority hereabouts is
strangely reluctant to concede that departures ever take place.
One area where we certainly do sympathise with the planning authority is in the increasing
pressure to process applications speedily, which is likely to do little more than lead to a further
decrease in the quality of the decisions made. It already appears to have accelerated staff
turnover amongst planning case officers.
Welcome aspects of Bill provisions
Against this background we welcome certain clauses of the Bill. The transfer of responsibility
for neighbour notification from applicant to planning authority (clause 9) can be expected to
avoid some of the failures to comply with the present neighbour notification scheme for which
developers or their agents are occasionally responsible.
Clauses 10 and 11 give us the best hope for improvement upon the existing system. The
requirement for pre-application consultations between developer and community, mediated by
the planning authority and reported to committee can reasonably be expected to remove
some areas of dispute before they become so contentious that entrenched positions are
adopted. And the requirement upon the planning authority to publicly register variations,
material considerations taken into account and, above all, give reasons for all decisions is
perhaps the single most welcome inclusion in the Bill. However, the detailed implementation
of these (and many other) provisions of the Bill is heavily dependent on the content of
secondary legislation, so our welcome can only be cautious at this stage.
Communities in general, whether or not subsequently minded to make representation or
objection, ought to be able to feel their views have been better take account of if they have
been consulted and a report made to committee upon completion of that exercise.
Nevertheless, our experience has been that consultations initiated by developers can result in
wildly inaccurate claims both on the merits of what is proposed and as regards any effects it
may have on the surrounding area. We would particularly warn against the frequent abuse of
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computer graphics or 'Powerpoint' type displays to enhance the appearance of development
proposals by careful cropping, viewing from unrealistic or even inaccessible viewpoints or
from angles which contrive to diminish the prominence of undesirable features.
Communities' initial involvement with the planning system could thereby be eased and this,
together with the opportunity to address the relevant committee which clause 13 appears to
contain, could go a long way towards rebuilding public confidence, provided the arrangements
made by planning authorities and after the passage of secondary legislation allow it.
Remaining areas of concern
As already stated, we can do no more than express cautious optimism about the proposals,
until we have some inkling of how they might be affected by regulations to follow. We
appreciate that the Executive regards planning as a matter for local planning authorities in the
first instance but the 'culture change', to be led by politicians and which is referred to at
several turns in the accompanying documentation so far, would also require to include
planning authorities at both Member and officer level before planning authorities can be
expected to discharge all of their new reporting, registering and reason giving functions in
something like an objective fashion, to say nothing of the extra resources this would require.
We would also warn that there may arise a tendency for planning authorities to regard more
or less 'successful' pre-application consultations as sufficient justification for departures from
the Development Plan. We would urge that the criteria for assessing and justifying
departures should, if anything, be made more explicit and that, in any event, all applications
should continue to be assessed against the Development Plan regardless of the outcome of
any prior consultation.
Although not of so much importance in our own immediate area, because wholly covered by
conservation area controls, a general mechanism for determining applications in context,
rather than in isolation, would be welcome. This might perhaps be achieved by reference to
some notion of sustainability, as mentioned under clause 2 of the Bill.
We remain concerned at the gradual relaxation of planning policies, which had hitherto been
carefully tailored to our area in past Local Plans, which the current review of the City Plan
may extend further, as the first Glasgow City Plan has already done. We are not sure at this
stage if there is anything in the Bill aimed specifically at reversing this undesirable progressive
weakening of control.
Support for Public Right of Notification Procedure proposed by Royal Town Planning
Institute
Having examined this proposal by the RTPI, we cannot help but conclude that it would appear
capable of restoring much of our presently diminished confidence in the quality of planning
decisions affecting our area and to do so with little or no prejudice to a developers' interests.
Notwithstanding the criticism above of our local planning authority as regards its present
seeming reluctance to concede the existence of departures, we think the PRNP would tend to
ensure that the planning authority took early and more rigorous account of whether an
application constituted a departure from the Development Plan, which would serve to
reinforce the primacy of the Development Plan under the new plan led proposals in a Bill
which already requires the giving of reasons for all decisions, whether or not the PRNP is to
be introduced. Secondly, developers need not be apprehensive that their rights to develop
could ever be prejudiced to the extent possible had a third party right of appeal been
available. Where a development proposal was clearly in accordance with the Development
Plan, a developer could reasonably expect to suffer no prejudice at all under PRNP. It could
even be argued that developers would now have an incentive for submitting proposals in
stricter accordance with the provisions of the Development Plan, which would appear to be in
the interests of all other parties involved in the determination of planning applications, and
arguably their own. Lastly, the scope for potential abuse would be greatly restricted or
removed altogether by screening at a very early stage in the application process.
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Conclusion
We would suggest that, in fact, all that most communities basically want from the planning
system most of the time is a Development Plan sufficiently detailed to lead appropriate
development in their area and development proposals to be made in accordance with it. We
believe that, with appropriate secondary legislation, the provisions of the Bill could help to
achieve this and would additionally commend the inclusion of a Public Right of Notification
Procedure, as proposed by the Royal Town Planning Institute, towards the same end.
Woodlands and Park Community Council, Glasgow
6 March 2006
WRITTEN EVIDENCE FROM JOANNE WORRALL
Community rights in planning
I was very disappointed to learn that the Scottish Executive’s Planning Bill, which was
published before Christmas, will not deliver environmental justice in Scotland. Scotland’s
communities have suffered from poor planning decisions in the past delivering on community
rights and sustainable development will ensure these are not repeated in the future.
I am writing to urge you to ensure that the final Bill redresses the balance in our planning
system.
In particular, I am concerned that:
1) The published Bill does not include a limited third party right of appeal (TPRA), despite
86% of respondents to the Executive’s 2004 consultation supporting this.
2) There are currently no plans to allow independent scrutiny of the National Planning
Framework.
3) While I am encouraged to see that the Bill requires development plans to be prepared in
line with the principles of sustainable development, I believe this will be undermined unless
the same duty is extended to the National Planning Framework and to individual
developments.
I believe it to be essential that these three elements are included in the final Bill, if the Bill is to
result in a fair and balanced planning system. It is vital that Scotland's communities and
environment don't lose out.
Please ensure that my views are passed on to members of the Communities Committee, who
are currently considering the Bill, and please let me know what response you get from them.
I look forward to hearing from you.
Yours sincerely
Joanne Worrall
14 February 2006
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FINANCE COMMITTEE
EXTRACT FROM THE MINUTES
5th Meeting, 2006 (Session 2)
Tuesday 21 February 2006

Present:
Mr Andrew Arbuckle
Robin Harper (Committee substitute)
Des McNulty (Convener)
Dr Elaine Murray

Derek Brownlee
Mr Frank McAveety
Jim Mather
John Swinney

Apologies were received from Ms Wendy Alexander and Mark Ballard.
Planning etc. (Scotland) Bill: The Committee took evidence on the Financial
Memorandum from–
James Fowlie, Policy Manager and Team Leader, Environment and
Regeneration, CoSLA; Alan Logan, Head of Finance, West Lothian
Council and CIPFA advisor to CoSLA; and Ian Snodgrass, Chief
Executive, North Ayrshire Council and SOLACE advisor to CoSLA.
CoSLA agreed to provide supplementary written information in response to a
number of issues which were raised.
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11:45
On resuming—

Planning etc (Scotland) Bill:
Financial Memorandum
The Convener: Under agenda item 4, the
committee will take evidence on the financial
memorandum to the Planning etc (Scotland) Bill.
Members will recall that we agreed to adopt level 3
scrutiny, which will involve taking written and oral
evidence from organisations on which costs will
fall and oral evidence from the Executive. We are
in the first phase of that evidence taking.
I welcome James Fowlie, who is policy manager
and team leader in the Convention of Scottish
Local Authorities’ environment and regeneration
team; Alan Logan, who is West Lothian Council’s
head of finance; and Ian Snodgrass, who is North
Ayrshire Council’s chief executive and the Society
of Local Authority Chief Executives and Senior
Managers adviser to COSLA.
In line with our normal practice, I invite our
witnesses to give a brief opening statement—I
hope that one witness will make a statement on
behalf of you all. Members will then ask questions.
Ian Snodgrass (North Ayrshire Council):
Thank you for providing the opportunity to attend
the meeting, convener.
COSLA has cautiously welcomed the new bill. A
number of points about the details have been
raised elsewhere, but the objective this morning,
as has been mentioned, is to provide information
on the bill’s cost and resource implications.
The Executive undertook a survey of the existing
system in 2005, the results of which have recently
been published. A shortfall in resources of some
£17.5 million was identified in the existing planning
system. The financial memorandum, which—
obviously—considers the implications of the
proposed changes, refers to a second exercise
that identified a new additional cost of some £10.7
million. Our view is that that work was honest in
endeavouring to identify what the costs would be.
Transitional costs are given, and the exercise
identified that increased efficiencies would in time
defray those costs by around 20 per cent to
reduce the additional costs to around £8.9 million.
We believe that such savings will not be
forthcoming and that the increased demands on
the planning system, which are continuing apace,
will absorb that money in the transitional period.
In addition, it appears that the work that has
been done to date has focused on the direct costs
to planning departments. Members will be aware
that planning is a pervasive service that requires
active support across council departments. It
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involves legal people, engineers, environmental
health people and committee clerks, for example.
We believe that the work that has been done to
date has not fully captured the wider costs that will
be essential to delivering the new planning
system.
To try to identify the associated costs, we sought
further advice from five representative councils
from across the country. The work was done fairly
quickly, but it indicated that, under the existing
system in Scotland, further costs of around £24
million outwith the planning system fall to councils.
To date, we have not been able to identify the
additional costs outwith the planning system that
there will be for councils as a result of the
changes.
COSLA believes that the Executive’s work
demonstrates the current underfunding of the
system and the future costs that will arise from the
proposed improvements. We agree with what that
work shows, but the work that we have done
indicates uncertainty about both the level of
funding that is required to fund the existing system
properly and the level of funding that will be
required to deliver the expected improvements.
We believe that further work is required to identify
properly what the funding should be, and we
would be pleased to co-operate with the Executive
to identify the costs more clearly. If the costs that
are given are not the full costs, there will be
considerable disappointment, as the system will
be unable to deliver what has been expected.
We are happy to answer members’ questions.
The Convener: Thank you very much.
Part 8 of the bill lays down provisions for
ministers to set fees and charges for planning
authorities to undertake any authority functions.
The detail of those provisions will be set out in
secondary legislation. Have you had any
discussions about the charging system that will be
put in place and how it will operate? For example,
is there any prospect of objectors to a planning
application being required to pay a fee to lodge
their objection?
James Fowlie (Convention of Scottish Local
Authorities): I understand that there is no
intention to charge objectors for lodging
objections. However, I point out that we have not
yet been involved in such detailed discussions.
Our point is that much of the secondary legislation
is still to come and that, until we can consider fully
that legislation and what it will mean, it will be
difficult to work out the cost implications.
The Convener: Have you not even had any
preliminary discussions about the Executive’s
broad policy intention and the parameters for
charging arrangements?
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James Fowlie: The answer is yes, but I am
afraid that I cannot provide the committee with
anything more specific at the moment. I will be
able to give you more information when I have
spoken to my colleague who was directly involved
in the face-to-face discussions.
The Convener: It would be useful to have that
information.
The financial memorandum says that it will cost
£1.7 million for all planning authorities to provide
an additional member of staff to deal with
neighbour notifications. Is there any link between
that figure and reality?
Ian Snodgrass: We want to explore that area in
considerably more detail. I should point out that,
as a director of planning and transport in
Renfrewshire Council until two years ago, I have
an intimate knowledge of the system at the time
when the proposal was first made. When I
discussed it with colleagues south of the border
who have been involved in such a system, they
indicated that, although it was probably the fairest
way of addressing the situation, we should
underestimate neither the costs nor the
implications for officers across the council. We
chief executives receive complaints from
individuals who believe that the council has not
properly assessed matters or ensured that the
applicant is notified. We might well have done so,
but we are still required to answer the challenge
and to move through the various stages of the
complaints procedure, involve ombudsmen and so
on. As a result, we feel that the proposal will have
real cost implications.
South of the border, they have endeavoured to
establish a protocol among authorities that sets
out the operation of the system in more detail. We
would welcome a more detailed examination of the
matter, because the potential disruption and the
effect on reputation might be quite considerable.
The Convener: Is it possible to separate costs
into different areas? Presumably, the system will
incur certain mechanical costs associated with, for
example, identifying the various neighbours and
sending out letters. Moreover, if, for whatever
reason, someone does not receive a neighbour
notification, would any subsequent appeal incur
processing costs for the council? Is it possible for
the process itself to be challenged, which would
delay the processing of the application, or for
retrospective appeals to be lodged in the event
that planning permission was given without proper
neighbour notification? The proposal seems to
lead to a number of potential costs and
bureaucratic consequences.
Ian Snodgrass: You show a very good
understanding of our concerns about the process.
We can define the various mechanical issues that
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are involved. When COSLA consulted its
authorities, it became clear that different councils
have different concerns. For example, the issues
that affect rural areas might well be different from
those that affect urban areas.
That said, the problem is the potential for
challenge. Indeed, in my own local authority,
private sector interests have recently taken that
approach to disrupt sales and other aspects of the
process. We need to examine the whole matter,
because once a challenge has been lodged, it
moves quite rapidly from the planning system into
the core of the council. From there, it can lead to
legal challenges and to the involvement of
ombudsmen.
The Convener: Can you estimate the cost of
ombudsmen cases to local authorities?
Ian Snodgrass: No. The nature of the system is
such that people have to go through the
complaints process before they go to the
ombudsman. The case then has to be referred to
the local authority, which has an opportunity to
challenge it. A report goes to the head of the
service and the case will then move on, usually to
the chief executive. Anyone who is determined will
go the whole way and more senior officers are
involved at each stage. In many cases, people use
the process to frustrate planning applications and
prevent them from going ahead. It is not a
question of supplying a quick answer. Local
authorities are required to carry out interviews and
to assess each case properly before responding to
the ombudsman.
The Convener: Is it possible to assess the
relative costs of the appeals process and, for
example, having a third-party right of appeal? Is it
possible to compare the costs to local authorities
of dealing with an appeal from a determined
objector who has not received a notification with
the costs that would arise from a different
mechanism such as a third-party right of appeal?
Ian Snodgrass: It is certainly possible to
calculate the cost of neighbour notification and to
give some indication of different types of cases.
The Convener: That would be useful. One of
the issues is the avoidance of unnecessary
bureaucratic overheads and costs to local
authorities.
Ian Snodgrass: When the planning officers
discussed the matter, it was clear that neighbour
notification is regarded as the fairest system south
of the border. However, we should not
underestimate the cost of delivering it.
The Convener: Bearing in mind the experience
of your colleagues south of the border, what do
you think is the likelihood that application fees will
cover local authorities’ costs? At what level would
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fees have to be set to meet the requirement to
cover costs?
Alan Logan (West Lothian Council): As we
state in our submission, we do not believe that
application fees will cover the additional costs. The
sections of the financial memorandum on
development management make it clear that fees
are already factored in. My interpretation of the
£10.7 million to which Ian Snodgrass referred is
that it is, at best, an estimate of the additional
costs that local authorities will have to meet. The
fees will already have to be increased to take
account of the development management factors
that are mentioned in the financial memorandum.
Therefore, if further costs are added in, the fees
will have to be even higher. We do not have a
precise percentage, but figures of up to 30 per
cent have been tentatively mentioned. There are
questions about the market’s ability to absorb such
an increase.
The Convener: Can you give us cash values
rather than percentage increases?
Alan Logan: There is such a wide range that it
is difficult to apply a cash value.
The Convener: Is it possible to give some
examples from that range? Perhaps you could
send us a written response that shows us the
possible effect on the public.
Alan Logan: We will do that.
Mr Swinney: I ask Ian Snodgrass to clarify a
point. In your opening statement, did you say that
the current estimate of the underfunding of the
planning service is about £24 million?
Ian Snodgrass: I mentioned three figures.
When the Executive examined the system in the
previous calendar year, it came to the conclusion
that the planning system was underfunded by
about £17 million. The work that the Executive’s
consultants did in preparing the financial
memorandum identified a requirement under the
new proposals for an additional £10.7 million,
although they stated that, within a period of time,
that would be reduced by 20 per cent to £8.9
million due to efficiencies.
12:00
Although COSLA generally supports the
direction in which this is going, we recognise that
there are other costs to councils. For example, the
costs of traffic engineers, flood assessment
appraisals, environmental appraisals, committee
clerks, legal advice and so on all fall outwith those
direct costs. We asked the City of Edinburgh
Council, Fife Council, West Lothian Council,
Highland Council and North Ayrshire Council a
series of questions about those supplementary
factors. The authorities identified non-direct costs
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of around £24 million—factored up—that were not
captured by the original work, which asked very
direct questions.
The work that we have done is not strictly
accurate; it needs to be tested further. However, it
leads us to believe that there is uncertainty about
the costs. Given the fact that this is a once-in-ageneration improvement in the planning system
and given the amount of work that has gone on
behind it, everybody wants to ensure that the bill is
capable of delivering the change that is intended.
We believe that it is essential that we capture the
overall costs of what is going on, and that will
require further work—probably a continuation of
the detailed work that we have done with the five
councils. We would be happy to co-operate with
the Executive in pursuing that further, to define
more clearly the costs that are involved.
Mr Swinney: That is helpful. As has been
mentioned, elements of the bill will be handled in
secondary legislation and we have not seen the
detail of that yet. What are your major anxieties
about the possible cost implications? What issues
within the scope of that secondary legislation
would give you most anxiety about a likely
increase in the cost burden for local authorities?
Ian Snodgrass: In the discussions that we have
had, particular concerns have been raised about
the cost implications of development planning and
the preparation and implementation of plans. As
the convener said, the development management
system may involve fees and may endeavour to
cover the costs in other ways, but the whole area
of development planning is outwith the fees
system.
Mr Swinney: Under the bill, development
planning will play perhaps the most important part
in changing the culture to improve the planning
system. It will be the aspect of the bill that has to
be revisited most frequently. Some of the
development plans that are around today might
have been revisited five years ago, but others
might have been revisited 15 years ago or even
longer ago. Frequency is an issue, and the
success of the bill and the reforms will be
predicated on how effectively that work can be
undertaken. As yet, it is not clear what the extent
of that work will be or what the likely cost
implications are. Is that a fair assessment?
Ian Snodgrass: That is fair, although the
financial memorandum endeavours to make some
cost estimates. There is no doubt about the need
for better management of the system and for
authorities to renew their development plans. I am
pleased to say that North Ayrshire Council has just
approved, within five years, its renewed plan and
its renewed structure plan. As the process
changes, that will not only require to be done more
regularly and to a timetable, but there will have to
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be public engagement and environmental impact
assessment, which are time consuming and,
therefore, resource intensive. We must ensure that
that work is done properly or we will not manage
to meet the targets. If public consultation is not
properly resourced, time is added to the process. I
have seen that happen in North Ayrshire. We have
lost a lot of time and plans have become
discredited as the costs have built up.
Mr Swinney: One of the other big areas on
which the reforms will be predicated is the ability
to have the appropriate professional and technical
staff and therefore credible planning departments
that are able to undertake the work. Opportunities
exist for people with the same qualifications to
work in either the private sector or the public
sector. How challenging is the recruitment of
planners into the public sector, given the climate of
the planning area being underfunded, which I think
that you and others have accepted? Is such
recruitment a challenge, or can you compete
effectively with private sector organisations?
Ian Snodgrass: That is an extremely important
point, which we have raised with the chief planning
officer in the Executive over time. It is a question
not only of recruitment, but of the age of those in
the planning profession, which will leave a gap.
Extensive recruitment into the system has not
happened for some considerable time. Given the
closure of the planning schools on the west coast,
the ability to train planners or to cross-train people
from other professions has become limited.
SOLACE has had discussions with the chief
planning officer, who is meeting us again on
Friday. There has been consideration of upscaling
what we call paraplanners. That is fine for regular
processing of minor issues in casework, but if the
system is meant to improve the quality of what we
do on the ground and to provide more vision, it is
now deficient. There is definitely an issue about
securing support.
You mentioned the private sector. It is quite
easy for us to get recruits in at the bottom, but we
lose them quickly. As soon as they are qualified
they go to the private sector and we then have to
re-employ at considerably increased costs. That is
what is happening at the moment, particularly in
relation to implementation of plans in regeneration.
We invariably have to employ the private sector to
do that, at a cost.
Mr Swinney: In a consultancy arrangement?
Ian Snodgrass: Yes.
Mr Swinney: In effect, therefore, planning
departments are contracting out services because
they do not have the skills in house.
Ian Snodgrass: The immediate development
management system is provided directly by the
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council. Elected members would have concerns
about contracting that out. Although some councils
south of the border use the private sector to
process planning applications, elected members
would prefer to keep that at their own hand,
because the public see that as more direct and
fair. Authorities will face issues with the
development planning process in securing their
plans in the proposed timescale. Having the ability
to increase staff numbers is a real issue.
Mr Swinney: I quite understand the distinction
between in-house consideration of planning
applications and contracting out the more forwardthinking, visionary parts of development planning.
Is such contracting out a bad thing?
Ian Snodgrass: Not per se. I can speak only for
my authority. We have secured private sector
advice in providing design guidance and
development briefs. Authorities in Ayrshire find it
difficult to procure such advice west of Glasgow,
because there is no density of people there. There
is a limit to what is available in the private sector
as well.
Mr Swinney: One of the other points on which
the financial propositions are predicated is the
ability to make efficiency savings in the process.
The local authority planning departments in my
locality are under siege just now with major
strategic applications. What is the potential to
make efficiency savings?
Ian Snodgrass: The Executive’s point about
management of the system, which it made directly
to the authorities, was well made. There is
potential to tighten up the system. However, the
reality is that the process of public consultation
tends to absorb any time that is created through
improvements to the planning system. Demands
on the system have increased markedly in the
past 10 years. As I said, I seriously doubt the
Executive’s assessment in the memorandum that
there will be a reallocation of existing resources in
planning departments and improvements from
efficiency. If any time is freed up, it will be
absorbed in the process of public consultation and
dealing with new legislation as it comes through—
it is being issued all the time.
The Convener: The Executive estimates that
the authorities’ new role of monitoring and
reviewing tree preservation orders will cost £2.7
million per annum, which is calculated on the basis
of there being one full-time trees officer per
authority. Interestingly, that is £1 million more than
will be required for neighbourhood notifications.
Why are trees so expensive relative to notification
of neighbours?
Mr Swinney: Is it to do with leylandii hedges?
Ian Snodgrass: The issue with tree
preservation orders is that the trees are not
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inspected just once—we have to keep returning to
ensure that the orders are current and, if they are
not, they have to be redone. My experience is that,
as development progresses in local authority
areas, the public want more and more tree
preservation orders to protect the environment in
which they live. Once an order is in place, to be
effective at a time of challenge, the tree must be
surveyed regularly. However, I am not familiar with
the full basis of that calculation.
The Convener: The issue may be about not
only tree preservation, but broader environmental
management. As well as the identification and
maintenance of trees, an issue arises about open
spaces more generally as they become
designated. Is the issue broader than the tree
preservation point that the bill picks up?
Ian Snodgrass: This is not a direct answer to
your question, but one of our concerns is that the
questions that were asked of planning
departments were very direct. Arup’s work for the
Executive identified the sort of work that you
mention as other activities that planning
departments get into. However, they are the sort
of activities that elected members often want
officials to do. Development plans are only part of
what planning departments do. In my case, the big
issue just now is the seafront at Largs, which
requires considerable design guidance. The
planning system does not require that process, but
clearly my councillors want to see it being done,
with a view to the future vision for Largs.
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now predicated on the statutory functions?
Authorities think that it would be nice if they could
undertake duties that are not statutory but,
increasingly, they do not do so because the
money is being spent on statutory responsibilities.
Much of the new regime will be predicated on
considering in the round which development plan
decisions must be taken.
12:15
Alan Logan: The point is not so much that
authorities do not undertake discretionary duties.
Ian Snodgrass gave figures about underfunding at
the margin in planning. In addition, the published
position for planning as a whole is that the total
grant-aided expenditure is about £90 million and
the spend is £155 million, which suggests that
authorities are doing work in addition to the
statutory work, but they have to fund it.
The Convener: As there are no more questions
for this group of witnesses, I thank them for their
evidence. We will take evidence on the bill from
Executive officials at next week’s meeting—some
of your answers will give us questions for them.

On
the
environmental
issue,
planning
departments are invariably used to deliver
biodiversity improvement schemes and access
schemes. You are right that dealing with trees and
the natural environment is an essential part of that
process. However, such schemes are not
quantified in the figures that have been produced.
I cannot work out whether what is intended in the
talk of transfer of resources from non-core areas is
a move away from some of that work to the core
work of production of development plans. I cannot
tell that from the memorandum.
The Convener: The interesting issue that I was
leading to is whether the Executive simply
identified the legislative elements. That would
explain why tree preservation orders, which are a
legislative element, are included, whereas
environmental management, for which there is no
specific legislative designation, has been
excluded.
Ian Snodgrass: It is non-core, perhaps.
Mr Swinney: Does that not take us back to the
comments in your introductory remarks and in
your response to my questions that the problem in
local authority planning departments, as in many
other departments, is that financial decisions are
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Scottish Parliament
Finance Committee
Tuesday 28 February 2006
[THE CONVENER opened the meeting at 10:03]

Planning etc (Scotland) Bill:
Financial Memorandum
The Convener (Des McNulty): Good morning. I
welcome members, witnesses, the press and the
public to the Finance Committee's sixth meeting of
2006. As usual, I remind members to switch off all
pagers and mobile telephones.
We have received apologies from Wendy
Alexander, Mark Ballard, Elaine Murray and John
Swinney. Robin Harper is attending as a substitute
for Mark Ballard.
The first item on our agenda is to take further
evidence on the financial memorandum to the
Planning etc (Scotland) Bill. Last week, we took
evidence from the Convention of Scottish Local
Authorities. This week, I welcome Scottish
Executive officials to the committee. They are Tim
Barraclough, who is the head of the planning
policy division, Neil Ingram from the planning bill
team, and Michael Lowndes from the planning
policy division.
Our normal procedure is to invite officials to
make an opening statement, if they wish to, and
then to proceed to questions. I invite Tim
Barraclough to make an opening statement.
Tim
Barraclough
(Scottish
Executive
Development Department): Our assessment of
the financial implications of the planning reform
proposals in the bill derives from two works that
were commenced in 2004 and 2005. In February
2004, we commissioned Ove Arup & Partners
Scotland Ltd to research the adequacy of existing
staff and financial resources that are available to
local authority planning departments. In April
2005, we commissioned Arup to undertake further
work to assess comprehensively the impact on
planning authorities of the Executive’s proposals
for reform of the planning system.
Both reports from that work were published in
December 2005. As the financial memorandum
says, the figures in the Arup reports are initial cost
estimates that carry significant uncertainty. Since
then, we have established a planning finance
working party whose work will supplement the
initial assessment and analysis in the Arup
reports. In addition to Scottish Executive officials,
the working party includes representatives of
COSLA, the Scottish Society of Directors of
Planning and the Royal Town Planning Institute.
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The working party undertook its first task in
December and January. It carried out a survey of
all planning authorities, the aim of which was to
establish the extent of underfunding in the existing
planning system. Its next task will be to review
Arup’s assessment of the impact of the reform
proposals and its final task, which it will undertake
later this year, will be to identify the options for
increasing the resources that are made available
to local authority planning departments.
We accept that there is considerable uncertainty
about the funding of the existing planning system
and the resource implications of the planning
reform proposals. We continue to work with the
planning authorities to identify their present and
future funding requirements and how those can
best be met. Of course, we have also assessed
the likely cost to the Executive of implementing the
reform package and the additional costs that may
fall on those who submit planning applications. I
hope that all of that is evident from the financial
memorandum.
We are happy to answer questions and hope
that we have to hand the information that will
provide the committee with full answers. If we do
not have it immediately to hand, we will provide it
after today’s meeting.
The Convener: Thank you. I draw members’
attention to the letter that we received last week
from Johann Lamont, the Deputy Minister for
Communities, which was circulated to members. If
any member does not have that letter to hand, the
clerks have copies.
I will pick up on the information that the
Executive is gathering. The obvious question is
this: How much credence can we place on
estimates that were produced before the
Executive received information on the shortfall in
funding of the existing planning system?
Tim Barraclough: The estimates that are given
in the financial memorandum are based on the
best available evidence and information that we
had at the time, which was primarily the Arup
research. As time has elapsed, two things have
happened. First, the local authorities told us that
we may need to further investigate and consider
Arup’s estimates because there may be questions
about that, and secondly we found that some of
the assumptions in Arup’s work appear not to
accord with the reality that has emerged. We have
to look over the estimates again. We said in the
financial memorandum that the estimates are
initial estimates that carry significant uncertainty.
The information was the best we could provide at
the time, unfortunately.
The Convener: Given that the bill has been in
the pipeline for such a long time, could not we
have had more definition on the financial
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implications earlier? On the face of it, that would
have made the calculations more robust.
Tim Barraclough: Many of the proposals that
ended up in the bill were developed as late as the
beginning of 2005. Only then were we able to
commission Arup to research the cost implications
of the proposals. Given that the bill proposals were
in development until then, we could not have come
up with anything more accurate earlier.
The Convener: Surely you could have
commissioned the work on the shortfall in funding
of the existing planning system earlier.
Tim Barraclough: As I said, that work was
started in February 2004. It took a considerable
time for Arup to produce it.
Robin Harper (Lothians) (Green): In her letter,
the deputy minister says that the advice is based
on consideration of
“the most recent validated information”,

but she does not say what that information is.
Michael
Lowndes
(Scottish
Executive
Development Department): Are you asking about
fees?
Robin Harper: Yes.
Michael Lowndes: The information to which the
minister refers comes from LFR—local financial
returns—7, which shows the local authority
financial returns for 2004-05.
Mr Andrew Arbuckle (Mid Scotland and Fife)
(LD): I will follow up the convener’s line of
questioning on resources. It is recognised that in
the planning service there is a shortage not just of
financial resources, but of human resources,
which it will not be easy to rectify quickly. How do
you react to that?
Michael Lowndes: Staff resourcing is a matter
of considerable concern to us and to local
authorities. Authorities find it extremely difficult to
compete with the private sector in recruiting
experienced planning staff. The RTPI has
sponsored a one-year postgraduate course, which
we hope will help to alleviate the problem. The
closure of the University of Strathclyde’s planning
school has created a difficulty. We are discussing
matters with the institutions, local authorities and
the RTPI and we have recently introduced a
planning development budget to assist local
authorities to develop in-service training modules
for their staff. In addition, we are seeking to
encourage authorities to share specialist staff. We
will have to continue to pay attention to the issue.
Mr Arbuckle: Can the necessary increase in the
number of staff be achieved in time? The Planning
etc (Scotland) Bill is on track. The development of
human resources takes time, especially when
professional training is required.
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Tim Barraclough: The planning development
budget has started this year. At the moment, the
majority of the funds will be available for next year
and the year after—there will be £1 million for
each of those two years—so we will be able to get
modules up and running well before the
commencement of many of the bill’s provisions.
Mr Arbuckle: Michael Lowndes mentioned the
difficulty that local authorities experience in
competing with commercial planning companies to
recruit experienced staff. Does that mean that an
increase in the salaries of local authority planners
is necessary, which would increase councils’
financial obligations?
Tim Barraclough: Such increases would not be
funded through the planning development budget,
which is about providing training. You have raised
a wider issue that does not relate only to planning
departments; it is about recruitment and retention
in local authorities more generally. We will discuss
that with the planning finance working party and in
the wider context of discussions with local
authority representatives.
Mr Arbuckle: In your introductory remarks, you
brought us up to date on the completion of the
review and what will happen as a result of it, and
you said that the bill’s implications will not be
considered until later this year. The bill is on track,
so is progress on the paperwork of the bill running
ahead of examination of its financial implications?
Michael Lowndes: No—I would say that they
are running in parallel.
Mr Arbuckle: How can you say that when it is
accepted that many of the bill’s financial
implications will emerge only when the secondary
legislation is introduced?
Michael Lowndes: That is true, but we are quite
clear about what the secondary legislation will be.
Bodies such as COSLA, the SSDP and the RTPI
have produced estimates of the financial and staff
implications of the reforms. Through the planning
finance working party, we need to review the
estimates that Arup has made, interrogate them
and satisfy ourselves that they are reasonable. We
will continue with that process for the remainder of
the year.
The Convener: The problem that the Finance
Committee has is that today’s meeting is our
opportunity to consider the overall costs of the bill.
It is clear that issues might arise if, for example,
the projections in the financial memorandum must
be significantly modified as a result of changes in
guidance or if some of the assumptions that
underpin the bill and the guidance prove to be
inadequate.
Michael Lowndes: All I can say is that we are
willing to share with the committee all the
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information we have. We are reviewing the
information, testing it and satisfying ourselves that
it is realistic.
The Convener: On planning graduates, has the
department a view about the University of
Strathclyde’s decision to close its planning school?
Are mechanisms, such as those that have been
applied in nursing and social work, under
consideration to boost the supply of graduates?
Are schemes such as new provision in the
university sector or bursaries for people to move
into that area of study under active consideration?
10:15
Michael Lowndes: Those issues are under
consideration. The Office of the Deputy Prime
Minister introduced a Great Britain-wide postgraduate programme to encourage graduates to
take a one year course for which bursaries are
offered. In Scotland, the Enterprise, Transport and
Lifelong Learning Department believes that supply
shortages in particular professional disciplines
should be dealt with by offering attractive salaries
rather than by offering graduate bursaries to
people for higher courses of training. It is an issue
to which we must give further attention, but I am
afraid that we cannot offer a fully worked-out
solution at the present.
The Convener: Is that because the shortages
are not deemed to be sufficiently acute and action
is not being taken, as it is in other professional
areas? Is the shortage because of a lack of
Executive influence in, for example, the decision
by the University of Strathclyde to shut its planning
school?
Michael Lowndes: The problem has more to do
with the public’s perception of planning as an
unattractive career option. If I was 18 again, I do
not think that I would see planning as being an
obvious or attractive career option among all the
available options.
The numbers of people entering universities to
study planning are diminishing. As a result, the
universities have decided to scale down their
commitment to planning courses or have
combined their planning courses with other
disciplines such as geography. That is a difficult
issue for the Executive to influence even though
we have discussed with the RTPI in Scotland what
we can do to promote planning as a more
attractive career option for young people.
The Convener: Do you see changing the
planning system through the bill as an opportunity
to create the change in the perception of planning
as a career?
Michael
Lowndes:
The
whole
reform
programme must go much wider than legislative
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change. We must aim to promote a change in the
culture of planning that will make it a more
attractive career option for young people. We must
also promote a change that makes planning a
more proactive local government function and one
that commands a higher political priority at local
government level.
The Convener: Some of that would involve
costs, but no costs associated with it appear in the
financial memorandum.
Michael Lowndes: No, but we are discussing
those issues with the RTPI as the relevant
professional body. The RTPI already has an
initiative in place—a new vision for planning—
which sets out the idea of promoting planning as a
more attractive career option for young people. It
also aims to make planning into a more proactive
activity that is targeted at achieving desirable
planning outcomes rather than just at processing a
certain number of planning applications.
Jim Mather (Highlands and Islands) (SNP): I
will return to the planning finance working party.
What timeframes and milestones have been put in
place and when can we expect a firm output from
that process?
Michael Lowndes: The planning finance
working party has three main tasks: first, to
develop from the Arup report a more detailed and
comprehensive assessment of the extent to which
local authority planning services are underfunded;
secondly, to develop a clearer and much more
comprehensive assessment of the financial
implications of the reform proposals; and thirdly, to
identify options for increasing the financial
resources that are available to local authority
planning services.
In December and January, we carried out our
own survey of the extent to which local authorities
believe their planning services are underfunded
and we are currently interrogating that data. Up to
the start of the summer, we will be investigating
the second part of the working party’s remit, which
will involve examination of Arup’s assessment of
the impact of reform proposals. Finally, by the end
of the summer, we will be addressing the working
party’s third task, which is to consider how to
increase resources to planning services.
Jim Mather: Can we expect to see a more
fleshed-out financial memorandum then? In the
light of your earlier comments about the RTPI, the
potential exists to create in this new planning
regime what amounts to a business plan that
might have the RTPI as the hub, with local
authorities and central Government wrapped
around it. That would give us a comprehensive
feel of the step-change in the costs and benefits
that will be associated with the new regime.
Like many financial memorandums that come
before the committee, this memorandum does not
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say much about revenue implications, so it looks
as though there will be one-way traffic on costs.
Surely, through this process we can expect better
cash flow from council tax and business rates
and—although they will not come directly to this
Parliament—benefits from tax revenues and
reduced social security payments. Are you
attempting to take a more comprehensive
approach to that matter to ensure that we get a
proper feel for it and to ensure that the taxpayer
understands the step-change that might result?
Michael Lowndes: We will publish the working
party’s report in due course, but we do not intend
to carry out a wider cost-benefit analysis—indeed,
it would be very difficult to capture in detail all the
costs and benefits to which you referred.
Jim Mather: I understand that. However, any
assessment of whether there is underfunding will
find—surprise, surprise—that underfunding exists.
The working party’s tasks of assessing
underfunding, developing clear future financial
implications and identifying revenue options ought
to be brought together into a comprehensive
virtual business plan for planning in Scotland from
2006 onwards.
Michael Lowndes: We are certainly prepared to
consider that proposal further. Perhaps when we
have had longer to think about these matters, we
could write to the committee with our thoughts.
Jim Mather: We would welcome that.
The Convener: We have asked you about the
steps that you might take to address the shortage
of planning staff. However, even if you were able
to do so, you might not achieve it during the bill’s
passage and initial implementation. What
implications might such a shortage have? Would
that make it difficult to meet the bill’s objectives?
Tim Barraclough: The committee might
appreciate hearing about the timetable for
implementing the bill’s various stages, because it
highlights the extent to which certain changes
need to be phased in. The introduction of the new
development planning system will take a long
time, and there will be a long transitional phase
before it is fully up and running. However, staffing
is probably the area in which there is the greatest
sense of underfunding or under-resourcing. We
will discuss that with local authorities.
One of the reform’s key aims is to move local
authority planning staff away from merely reacting
to and processing planning applications to—as
Michael
Lowndes
pointed
out—proactive
development planning. That is a question not just
of making available additional resources or
planners but of improving management practice.
Local authorities accept that there could be a huge
improvement in the management of planning
departments, particularly of the development
planning function.
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We hope to improve practice in advance of the
full range of reforms to development plans being
commenced, partly through delivery of the
planning development budget, which covers
development planning skills among other things.
There should be a reasonably long lead-in time for
that. Most of the reforms will not be commenced
until after the next spending review. Hopefully, we
will be able to take that into account.
The Convener: In other words, you could be in
the process of producing an implementation plan
based on a phased implementation of the various
elements of the bill.
Tim Barraclough: Yes.
The Convener: Let us move on to neighbour
notification. Considerable scepticism was voiced
last week by COSLA representatives about the
financial estimate of £1.7 million across all
planning authorities to cover the new task of
neighbour notification. Bearing in mind that
scepticism, and given the basis according to which
the sum has apparently been allocated—to one
person per authority, which presumably means
giving the same amount to Angus as to Glasgow—
do you think that the estimate is realistic?
Michael Lowndes: That figure is probably an
underestimate. The Arup figure is based on one
full-time member of staff working one day a week
on neighbour notification. The SSDP has already
told us that it thinks the figure is an underestimate.
The four city authorities of Edinburgh, Glasgow,
Aberdeen and Dundee have formed their own
working party to study the implications of
neighbour notification. Edinburgh’s estimate of the
additional cost of carrying out neighbour
notification is £435,000 a year. For those four
cities, that is probably about £1.5 million, but there
are another 28 authorities to account for. The £1.7
million figure is therefore probably an
underestimate. We are examining that in the
planning finance party—it is one of the
assumptions that we want to interrogate.
The Convener: I welcome your candour on
that—I never thought that the figure was
sustainable. I wish to pursue this matter slightly
further. I can understand why there is an issue
about inadequate neighbour notification under the
present arrangements. Does transfer of the
burden of notification from the applicant to the
public sector body—in this context, the local
authority—fit with the Executive’s overall
approach, which is to resist adding burdens to the
core functions of public bodies? I would have
thought that there was a prejudice against taking
on such responsibilities. What is the estimate of
the benefit of transferring responsibility from the
applicant to the local authority? What are we
getting for that?
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Michael Lowndes: The justification for
transferring responsibility to local authorities is the
considerable public dissatisfaction with the present
system of neighbour notification and the fact that
we must build public confidence in the planning
system and assure the public that, when they have
a right to be notified, that will be done by a
responsible and accountable public body.
The Convener: Are not there other ways to
achieve a better system, for example through
clearer criteria and stipulations for neighbourhood
notification? Penalties by way of loss of fees could
be imposed on applicants who failed to deliver
appropriate neighbour notification.
Michael Lowndes: As was indicated in
response to the consultation paper, “Your place,
your plan”, there is considerable public consensus
in favour of local authorities carrying out neighbour
notification, as is done in England.
The Convener: The English experience might
also inform another issue here. The failure of the
local government system to meet the requirements
of neighbour notification, once that becomes a
local authority responsibility, might potentially
become the basis on which planning decisions
and processes are challenged. Such challenges
might involve additional costs for local authorities
beyond the administrative costs of carrying out
neighbour notification. Have you looked into that
matter? Are there any financial estimates in that
respect?
10:30
Michael Lowndes: No. There could, of course,
be legal challenges at the moment on the basis of
an applicant’s failure to carry out neighbour
notification, and I do not expect a higher incidence
of challenges when local authorities take on
neighbour notification duties, although the remedy
of being able to make a complaint to the Scottish
public services ombudsman will be available.
The neighbour notification working party wants
to discuss with English local authorities how they
carry out neighbour notifications and the frequency
of legal challenges. However, we were told in a
conversation that we had with the ombudsman’s
office that, provided that local authorities make
every reasonable attempt to carry out neighbour
notifications, it did not expect a high number of
challenges to them.
The Convener: Our experience in other areas
of work is that challenges to local government
through its own systems and through the
ombudsman system are on a steep upward curve.
Perhaps that trend is the product of a more
litigious society. From my experience, I cannot
think of any area that is more litigious than general
planning decision making and planning processes,
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and I have assumed that there will be a significant
number of challenges if, given the current cultural
environment, local authorities have a new planning
duty. Therefore, I encourage those who are
involved with the bill to consider ways of ensuring
not only that the right of individuals to make
appropriate challenges is protected, but that the
arrangements under which challenges can be
made are not unnecessarily burdensome.
Michael Lowndes: I am sure that there will be a
significant number of challenges in the early years
of the new neighbour notification arrangements
because there is widespread misunderstanding at
the moment about which neighbours are entitled to
be notified, but I expect that more understanding
of how the system is supposed to operate will
develop once it has been in place for a number of
years.
Mr Arbuckle: The convener is right to mention
the possible dangers that exist with neighbour
notification. When an applicant makes an
application, he will know his neighbours, but it
might not be as easy for somebody in a local
authority to know who the neighbours are. That
could lead down the path to litigation.
I want to look forward to the transitional period
between existing planning law and the coming into
force of the Planning etc (Scotland) Bill, for which
the financial memorandum indicates an allocation
of around £1.8 million. What is the basis for that
figure? There is no timescale for the transition.
Has a guess simply been made?
Michael Lowndes: That provision is given in
Arup’s research. Arup has said that in the first two
years after the new system has been introduced,
20 per cent of its total costs should be allowed for
transitional costs to cover training, education,
publicity and all the other costs that are involved in
putting in place new processes and procedures.
Mr Arbuckle: Is it likely that costs will
dramatically increase if human resources, which
are one of the building blocks, are not available?
Michael Lowndes: The only answer that I can
give is that they could do so.
The Convener: Consultancy fees are an issue
in that context. One reason for the shortage of
planners is that people who might previously have
worked in the local government system have
found that they can work for commercial agencies,
which hire them back to local authorities at
significantly increased prices. Andrew Arbuckle is
right to flag up the considerable potential cost in
fees to local authorities of failing to tackle human
resource issues.
Michael Lowndes: I agree. If an authority is
constrained in carrying out its duties by staff
shortages, one of the options that it must resort to
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is to contract out work to consultants at higher
cost. However, we cannot quantify such costs at
this stage.
The Convener: Will you monitor the situation
during the implementation period?
Michael Lowndes: Yes. We will give continuing
attention to the staff resource implications in the
run-up to implementation of the reform proposals.
Human resources are crucial to the success of the
reform, as the committee has identified.
The Convener: What is the likely fee level?
Michael Lowndes: Do you mean planning
fees?
The Convener: Yes.
Michael Lowndes: The committee received a
letter from the Deputy Minister for Communities—
The Convener: The letter says that the fees will
go up.
Michael Lowndes: The minister’s letter says
that it is not proposed to increase fees for 200506.
The Convener: I think that you mean 2006-07.
Michael Lowndes: Sorry, I did mean 2006-07.
The Convener: The letter continues:
“The position will, however, be kept under review.”

The implication in the bill is that planning fees will
increase after 2006-07. That is my expectation.
Tim Barraclough: It is important to realise that
if the bill is enacted we will need a new fee
structure, because there will be a hierarchy of
applications and different processes will apply to
different kinds of application. The approach will not
be simply to increase fees across the board; the
entire fee structure will be examined and adjusted
according to what is needed. I expect that major
applications, which will be the largest and most
complex to process, will be subject to a
considerable increase in fees. The approach to
local developments and the few minor
developments that will still be required to go
through the planning system will have to be
considered in that context. We will have to
consider the anticipated number of major and local
applications and how fees should be adjusted to
reflect the new hierarchy. The fee system will be
completely restructured.
The Convener: You appreciate that the
committee must consider a financial memorandum
that says little about fees other than that there will
be a new fee structure, as you said. Has modelling
been carried out to examine the potential fee
structure, including the fees for different types of
application, and the costs of dealing with
applications?
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Neil Ingram (Scottish Executive Development
Department): Modelling will form part of the work
that we expect to carry out before we bring
forward a radically revised fee structure. Currently,
the maximum fee in Scotland is £13,000, which
relates to the largest developments. It is likely that
that figure will increase. The financial
memorandum suggests a maximum figure of
about £40,000. However, it is important to realise
that only 2 per cent of applications currently pay
the maximum fee and if the maximum was raised
the percentage would be even smaller.
Neighbour notification will have to be covered by
fees, because that function will be transferred to
local authorities. We will have a better grasp of the
costs, but the SSDP gave an initial estimate of
between £50 and £93 per application.
The Convener: I presume that the fees would
be higher for larger applications that would affect
more people. For example, if the M74 extension
was a single application, I presume that neighbour
notification could not be carried out for £93.
Neil Ingram: No.
The Convener: Would objectors have to pay
fees?
Tim Barraclough: There is no proposal to
require objectors to pay a fee.
The Convener: Only applicants would pay fees.
Tim Barraclough: Yes.
Mr Arbuckle: The financial memorandum says
that £2.7 million will be needed to implement the
provisions on tree preservation orders. How will
that money be allocated to local authorities? Will it
be done on a headage basis or an estimated treecount basis, for example?
Michael Lowndes: It will be for local authorities
to decide how many staff with specific
responsibility for tree preservation orders they
wish to appoint. We must accept that the one fulltime trees officer per local authority that is referred
to in the financial memorandum would probably
not only deal with statutory functions such as tree
preservation orders but have wider responsibilities
for the management of green open space and
other environmental matters, for example.
Mr Arbuckle: So would the money be allocated
to local authorities through one of the usual
funding mechanisms, such as population?
Michael Lowndes: Yes. It would be funded
following the grant-aided expenditure assessment
on an unhypothecated basis as revenue support
grant. It would be for local authorities to decide
how they distributed those resources.
The Convener: It would be better to do the
allocation that way, rather than base it on the
number of trees per local authority.

3469

28 FEBRUARY 2006

3470

Mr Frank McAveety (Glasgow Shettleston)
(Lab): Where do the key agencies fit in under the
bill? There is a reference to the role that key
agencies will play in development plans. Will you
give me a flavour of what the key agencies are?

Tim Barraclough:
anything in particular.

Michael Lowndes: The key agencies are
bodies such as Scottish Natural Heritage or
Historic Scotland that planning authorities will
have a duty to consult in the preparation of
development plans.

The Convener: One of the assumptions that the
financial memorandum makes is that businesses
might save up to £30,000 per application due to
earlier determinations in a more efficient
application process. We have discussed some of
the issues of manpower, funding and the
complexities of implementing a new system. When
is it realistic to expect that those £30,000 savings
will be delivered?

Mr McAveety: How will those agencies’ budgets
be affected by the bill given that, in one or two
cases, they probably have fairly tight settlements?
Tim Barraclough: We do not expect there to be
a major impact on the key agencies’ budgets,
because, although involvement in development
plans is not already a statutory requirement for
them, we expect them to be engaged in that work
at present. If those bodies had budgetary
constraints, difficulties or requirements in respect
of the new duties under the bill, they would have to
negotiate with their sponsoring departments on
what new resources—if any—might need to be
added to help them to deal with those
responsibilities. However, there is every indication
that the burden on the key agencies will not be
significantly increased from the current one, as
they are already expected to perform that function.
Mr McAveety: Has any assumption been made
about what a reasonable figure would be? For
example, the Cairngorms National Park Authority
has indicated that, although the financial
memorandum does not suggest that there will be
financial costs to the authority, it thinks that there
will be such costs. Has any discussion taken place
with its sponsoring department or with you about a
figure for those costs and whether that is a
reasonable assumption? Have any figures been
given at all?
Tim Barraclough: We have no figures from any
of the bodies. Normally, a body would contact its
sponsoring department directly rather than speak
to the planning group in the Development
Department. However, we will consider the matter
if the sponsoring departments contact us to
discuss the bill’s financial implications.
Mr McAveety: Has no sponsoring department
raised with you any of the key agencies’ concerns
about the financial cost of the bill?
Tim Barraclough: There has been very little in
the way of sponsoring departments coming to us
in direct response to the bill. The agencies and
their sponsoring departments are more likely to
have discussed the matter as part of the agencies’
financial settlements.
Mr McAveety: What is the “very little” that has
come across your desk?

I cannot recall seeing

Mr McAveety: So it is nothing, then.
Tim Barraclough: No, nothing directly.

10:45
Tim Barraclough: Those savings relate to the
introduction of the planning hierarchy and the
development management system for processing
applications. We will have to consider exactly the
best time to phase in the new development
management system. We expect that to happen
earlier than the full transition to the development
planning system. I am not sure when that will
happen, but I expect that within two years of
passing the bill, the full development management
system should be up and running to allow
businesses to benefit from more streamlined
application processes.
The Convener: In practice, businesses can
expect significant increases in charges—Arup’s
research mentions increases of between 50 and
100 per cent—towards the beginning of the
process. Notional savings will be made when the
new system is up and running and has had time to
settle in.
Tim Barraclough: The charges should come
along at the same time as the switch to a new
development management approach. The more
efficient system will operate at the same time as a
new fee structure is introduced, because the fee
structure is meant to fund the more efficient
system. It is proposed that major applications
should be subject to a processing agreement,
which will not only reduce delays in the system,
but provide more certainty, so that businesses can
plan more effectively for when they know that a
decision may be taken.
The Convener: Is there a way to attach
changes in the fee structure to proven
improvements in the delivery process, so that
businesses do not feel that they are paying more
but not obtaining the expected rewards? Are you
in discussion with businesses or groups of
applicants about how the implied bargain can be
delivered?
Tim Barraclough: For processing agreements,
we propose that if, for a clear reason, an authority
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does not keep to its side of the agreement, there
should be an element of fee return to the
applicant. That should act as an incentive for the
authority to stick to the timetable. We continue to
discuss with businesses and local authorities how
best that can be implemented. We understand that
if businesses are to be expected to pay
considerably greater fees, they should receive in
return a clearer timetable for a decision, and
something should be paid back to them if the
timetable is not kept to. That is one way in which
costs may be recouped.

Tim Barraclough: It will be a matter for local
authorities to decide how to allocate any savings
that they achieve. The efficiencies relate to a
change in the structure of development planning.
We are stripping out a tier of development
planning—except in the four city regions—and
changing the structure for preparing a
development plan so that it is more streamlined.
“half a day per week for a senior policy officer in each
planning authority.”

Michael Lowndes: We have in place
performance targets for a range of planning
applications. They are published each year in the
planning audit unit report.

We will not prescribe how local authorities use any
savings that they make; it will be for them to
decide how to do that in relation to their planning
functions more generally.

The Convener: I remember that Wendy
Alexander said that several of those targets were
not met over a long period.

The Convener: The figure does not represent
an amount that will be taken from grant-aided
expenditure across authorities on a distributive
basis.

Tim Barraclough: That is one reason why we
are introducing the reforms in the bill. I know that
Ms Alexander was referring to delays that related
to major applications. Measures such as
processing agreements are designed to tackle that
problem.
The Convener: Wendy Alexander mentioned
that a development plan—I think that it was for
Motherwell—had not been produced for a
considerable period. Will such delays occur in the
future?
Tim Barraclough: Absolutely not. Local
authorities will be under a statutory duty to update
development plans every five years.
The Convener: Will penalties apply if they do
not do that?
Tim Barraclough: We will not impose sanctions
on local authorities, but a range of measures is
designed to incentivise them to keep their plans up
to date. We will also have a mechanism for
investigating whether an authority’s failure to
perform its planning functions is systematic and a
system for investigating why that is happening and
for producing recommendations. That will be a
form of audit procedure to identify where problems
are occurring and what can be done to rectify
them.
The Convener: The financial memorandum
factors in an assumed efficiency saving of
£335,000 across local authorities. To pick up the
language that we have used in examining efficient
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government across the board, will that represent
an at-source reduction in the funding for local
government that is linked to planning, or will there
be an opportunity for local authorities to allocate
money that is saved to other planning functions?

The Convener: So in a sense, businesses could
appeal if a standard were not met in dealing with
their applications. Could a more general
performance measure that has teeth be put in
place for all planning applications?

Michael Lowndes: That is true.



3472

The £335,000 is identified as

Tim Barraclough: No.
The Convener: The national planning
framework is one of the most important aspects of
the bill, but there does not seem to be much in the
way of financial quantification. It strikes me that, if
the framework is to be effective, a considerable
amount of specialist work will be required in the
Scottish Executive and in larger local authorities—
perhaps in almost all local authorities. Can you
comment on that?
Tim Barraclough: It is envisaged that the
preparation of the national planning framework will
require a dedicated team. We provide an estimate
in the financial memorandum of how much that
dedicated team will cost. Another cost element
that has not yet been fully factored in is the cost of
all the consultation that will have to take place to
ensure that the national planning framework is
properly and thoroughly examined in public.
On the cost to the Executive, the small-scale
team that we propose is probably how we will take
the preparation of the framework forward. We will
call in expertise as and when necessary. The
extent to which we might need to adjust the
estimate of the resources that we need to put in
will depend a little on the passage of the bill. If
there are any changes to the figure we will let the
committee know, but at the moment the figure that
we have given is our estimate.
The Convener: I am being a wee bit sceptical,
but great things are being claimed for the national
planning framework, yet a very small team of
people has been identified. I presume that the
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team does not include some of the top-level
people in the Development Department, but I
anticipate that, certainly in the design and early
implementation stage, a fair proportion of their
time might be taken up in dealing with the
framework. Could you perhaps reconsider that
point? There is a tension between the arguments
that are put forward in respect of this aspect of the
bill and the resources that appear to be attached
to it.
Tim Barraclough: I am more than happy to
provide further information, as you request.
The Convener: As there are no further
questions from members, I thank the witnesses for
coming along. We will prepare our report over the
next fortnight; I hope that it will come to our
meeting in two weeks’ time for approval.
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Scottish Parliament
Local Government and Transport
Committee
Tuesday 14 March 2006
[THE CONVENER opened the meeting at 14:01]

Planning etc (Scotland) Bill:
Stage 1
The Convener (Bristow Muldoon): I welcome
members and our first witness this afternoon.
Jacquie Reilly represents the Association of Town
Centre Management and will give evidence on the
provisions in the Planning etc (Scotland) Bill that
relate to business improvement districts. The
Local Government and Transport Committee is a
secondary committee in relation to the bill. I invite
Jacquie Reilly to make introductory remarks
before members ask questions.
Jacquie Reilly (Association of Town Centre
Management): Perhaps it would be most useful if
I were to explain my involvement in business
improvement districts, after which I would be
delighted to answer members’ questions.
Prior to the introduction of legislation in England
and Wales, the Association of Town Centre
Management was invited to develop and deliver a
national BID pilot. I directed the pilot, which
covered England and Wales and lasted for three
years. The pilot operated at 22 sites, which were
selected for their differences rather than their
similarities, so that we could ascertain how BIDs
might work in different circumstances. The sites
ranged from major cities such as Birmingham and
London boroughs to market towns and averagesized town centres. The pilot meant that we could
feed into the process the practical experience of
practitioners on the ground and the issues that
they raised. That input helped to ensure that a
robust piece of legislation was introduced, which—
if I may use this phrase—did exactly what it said
on the tin. The legislation has been in place for
just over a year and we are lobbying for one or two
changes, but the changes that we seek are minor
and technical, because the legislation works well.
There are 22 BIDs in England. I have been
heavily involved in BIDs and I believe that they are
an innovative and stimulating concept, because
they allow and encourage partnerships to engage
fully with businesses. Even I have been surprised
and impressed by the amount of interest, support
and time that businesses have given to BIDs. For
example, at the 22 sites in England, on an
average 50 per cent turnout, 70 per cent of
businesses have voted in favour of the BIDs.
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If that is put into context, it is the first time in
living memory in England—with the exception of
the City of London—that businesses have been
given an opportunity to vote. Businesses are not
familiar with the BIDs scheme because it is new
and it takes time to set up practices and
procedures. It is also a new concept. We are
effectively asking businesses to tick a box that
says, “Yes please, charge me more money,” yet
70 per cent of them on a 50 per cent turnout have
ticked that box. As you will know, elections often
have a much lower turnout than that.
Businesses are taking an interest in BIDs, which
are less than a year old, and they are making the
commitment to get involved, putting their
experience into the pot, taking the time to read the
business plans, and then getting out and voting.
That is extremely impressive. Whatever the
format, and whether a BID is voted for or against,
such a level of engagement has to be good for the
areas involved.
I would not say—and I hope that no one would
suggest—that BIDs are the panacea for every
problem in every business environment, because
clearly they are not. They are a hefty tool and they
genuinely give businesses an opportunity to
identify what they want, to vote on whether they
want it and—if it is brought in—to control the
process from start to finish.
The Convener: Thank
introductory remarks.

you

for

those

Dr Sylvia Jackson (Stirling) (Lab): I am
pleased to hear how well the pilots seem to be
going. I have a general question: are the Planning
etc (Scotland) Bill and the subordinate legislation
that will be made under it different from or broadly
similar to the United Kingdom legislation?
The bill provides for joint arrangements. Have
joint arrangements between local authorities been
used down south?
An issue came up at the Subordinate Legislation
Committee this morning—the power of veto under
section 39. The power of veto might not apply to
pilot projects, but has it been an issue to date?
Jacquie Reilly: On your first question, I stress
that I am not an expert on legislation, and that I
have been involved only in the BIDs project, but I
read the bill and compared it with the UK
legislation, and I picked up some differences.
Given those differences and my experience of
working with and sharing experiences with the
Scottish Executive and the Scottish town centre
management initiatives, I imagine that the bill will
address some of our concerns. The bill proposes
that before a BID partnership can ask the local
authority to undertake the vote, it has to
demonstrate that 5 per cent of businesses will
support it. Under the English legislation, the BID
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partnership does not have to demonstrate
anything: it simply has to tell the local authority
that it is ready for the vote and ask it to carry it out.
From our point of view, careful thought will have
to be given to how support for a vote can be
demonstrated without people having to say which
way they intend to vote. There might be issues
about how businesses can be reassured that they
can demonstrate their support for a vote without
taking away their right not to say which way they
intend to vote.
The Scottish proposals stipulate that there must
be a voting turnout of at least 25 per cent of those
who are entitled to vote, and that they must
account for 25 per cent of the aggregate rateable
values. There is no minimum in England. Some
businesses were concerned about that. However,
that is positive, because it is reassuring to
businesses to see that we are not encouraging
weak partnerships to rush to the vote when they
have not thought things through properly, they are
not ready, or they do not have the required
support—a situation that has not arisen in England
to date. Those two stipulations will ensure that
partnerships think twice and think carefully, and
they will encourage the local authorities involved
to ask what evidence partnerships have, which
businesses they have been speaking to and how
they can demonstrate that there is a groundswell
of support before their proposals go through.
I have noticed two further issues, one of which
relates to your question on the local authority’s
right of veto. Under the English legislation, in
certain circumstances the local authority can veto
the BID even after the vote has taken place. We
thought that that was unfortunate, and we lobbied
against it, but it went through nevertheless. It
seemed to us that it would be unfair to a BID
partnership—and, indeed, to businesses—to go
through with a vote and pay the costs only to find
after the vote that the local authority thought that
the proposal conflicted with X, Y and Z. Surely the
local authority would know that prior to the vote.
Any robust partnership should work closely with its
local authority. We would expect the local authority
to say that it was not comfortable with the proposal
and to discuss the matter with the businesses
concerned way before the vote took place. That
would be the essence of a good partnership. For
us, the change that is proposed under the bill is
welcome, as it says that the local authority must
declare any veto prior to the vote. That is a step
forward.
The other interesting change that I noticed was
that the bill indicates that, as in England, BID
proposers can ensure that they are successful in
their ballot purely by going for a dual key majority.
Alternatively, a proposal can stipulate what the
percentage of the yes vote must be for it to be
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accepted. In other words, a proposal could say
that, irrespective of turnout and of whether a
simple yes result is obtained, it would be desirable
for at least 10 per cent of the businesses to vote
yes. Our legislation does not allow that. I view that
measure as positive, because a great deal of the
development of robust partnerships lies in
developing trust and confidence. That is a good
way of doing things.
While I stress that I am not an expert, those are
the changes that I identified. There might also be
some slight changes that I have not picked up on.
You also asked about the power of veto. To my
knowledge, the power of veto has never been
used or discussed, given what I have already
spoken about. We actively encourage all our
pilots—there have also been successful BIDs that
were not pilots—to involve the local authority
literally from day 1. I do not know of a BID
partnership that has not done that. The
Association of Town Centre Management works
closely with the Local Government Association
and local authorities. We encourage all parties to
be frank with each other and to ensure that they
thrash out any issues. I am not aware of any
discussions about the need to use the veto, and I
sincerely hope that it never comes to that with a
partnership.
I turn now to your point on joint arrangements.
You raise an interesting question. I am not sure
about political etiquette when it comes to
mistakes. In England, the primary legislation, like
the Scottish bill, says that there may be joint
arrangements. Unfortunately, that was not covered
by the secondary legislation, so the provision is
not usable until the position is resolved. Various
BID partnerships have considered work that would
cross boundaries, but we have not been able to
test that.
I say as an aside that, although we have not
been able to test joint arrangements, they are
necessary to address situations involving large
areas that cross local authority boundaries. For
example, one council might have concerns while
another does not, or one local authority might want
to invoice its own businesses while not letting the
other authority do so. We are in no way opposed
to such proposals, but the process would need to
be thought through carefully. However, we have
not had the opportunity to do that because the
secondary legislation to cover such proposals has
not been produced.
Dr Jackson: Is the problem that there is no
commitment
to
introduce
the
necessary
subordinate legislation or that there has been a
time lag in introducing that subordinate legislation?
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14:15
Jacquie Reilly: I understand that, when the
secondary legislation was being drafted, there was
insufficient time to work out the ins and outs of
joint arrangements, so the provisions were simply
left out. The difficulty now is whether the issue is
considered important enough for it to be debated
and for the legislation to be amended. We are in
discussions about a number of small technical
changes,
including
measures
on
joint
arrangements. If it is decided that further
consultation on those is necessary, joint
arrangements will be included in the discussions.
Bruce Crawford (Mid Scotland and Fife)
(SNP): For someone who is not an expert, Jacquie
Reilly seems to have a pretty good handle on the
legislation. I have a few practical questions for her
about the experience in England.
The Mid Scotland and Fife area that I represent
includes a couple of towns with populations of
between 50,000 and 60,000. Outside the town
centres of Dunfermline and Perth, we have out-oftown shopping experiences consisting of the
B&Qs of this world, Sainsbury’s and other
organisations of that type. Many people would
blame those out-of-town experiences for
undermining town centres. Has there been any
discussion in England of how to capture
businesses that are in the immediate vicinity of
BIDs so that they contribute to the levy and help to
reinvigorate the very town centres that they
perhaps undermined in the first place?
My next question—I have a series of
questions—is about how charity shops are treated.
Do charity shops pay the full levy? Unfortunately,
the towns that I mentioned have a plethora of
charity shops.
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On the question whether the net could be drawn
wider so that out-of-town retailers pay the levy, I
should say that that is not the concept of business
improvement districts. BIDs involve drawing a ring
round a recognised area in which every business
that benefits must contribute to the funding of the
BID’s projects and services. A business
improvement district is what it says it is. It is not a
philanthropic gesture or a community district or a
general benefit district. The purpose of a BID is to
improve the trading environment or public realm
for the businesses within the area. If a BID
proposal will not do that, businesses should not
vote for it. I hope that I have established that
premise.
If a borough-wide BID proposal that included
out-of-town or edge-of-town businesses was voted
for and met the criteria, those out-of-town
businesses would indeed pay the levy and they
would benefit from the projects and services. That
is the concept of BIDs. However, a town centre or
small urban area that sought a competitive
advantage would probably identify the projects
and services that would set it out as better than
elsewhere and as a place to which people would
want to come. The likelihood would be—this has
been the experience so far in most BIDs—that
businesses would go for a BID that was not
borough-wide, but which was limited to a specific
area. Some BID proposals have involved just two
or three streets, some have included a whole town
centre, and others have been limited to an
industrial estate or business park.

Finally, which projects or activities that have
been undertaken by BIDs could not have been
carried out by local authorities or other public
authorities? Could public authorities have worked
in partnership with local businesses to provide the
facilities and changes that have taken place?

Any major businesses in a BID area—there are
some in most BIDs—pay the levy as well. For
example, consider the grocery industry, which was
discussed recently in a report on small shops. The
BID in Coventry has a Sainsbury’s—a large one,
not a small local one—but it pays the levy the
same as other businesses in the area, and it
benefits from the projects and services. The
answer is not simple, but the legislation allows the
boundaries to be drawn as widely as possible,
provided that it can be demonstrated to the
businesses that the projects and services are to
be provided for all of them. The idea of BIDs is not
to tell businesses that they have to pay a levy to
support something, such as school transport or the
erosion of out-of-town shopping, for whatever
reason.

Jacquie Reilly: Out-of-town and edge-of-town
developments are always an interesting issue for
debate. The Association of Town Centre
Management was involved in that debate long
before the development of BIDs. Given the title of
our organisation, we naturally work with town and
city centres, so we are well aware that the
businesses that we work with have a continuing
concern about the erosion of business and its
transfer to out-of-town centres.

On charity shops, the secondary legislation
allows for BID proposers to decide which
businesses should and should not be involved,
which should and should not be exempt, and how
the levy is to be charged. The businesses then
vote on whether that is appropriate. The proposers
therefore decide whether charity shops will be
liable for the full levy, exempt or given a
discounted rate. A mixed view has been taken on
that. Some businesses take the view that charity

Among other statistics, Jacquie Reilly mentioned
that 70 per cent of businesses ticked the box in
favour of a BID. I would be interested to hear how
that vote broke down among the small businesses,
nationals and, indeed, multinationals that inhabit
our town centres.
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shops should contribute to the pot because they
already have the benefit of reduced rates or no
rates, even though they sell brand new stock and
so affect other businesses. Indeed, some charity
shops feel that, because they are as affected as
other businesses by issues such as crime—they
can be more affected by crime, because they tend
to be manned by voluntary staff who are not
trained and who may be more susceptible to
money being grabbed from the till—they benefit
more from BID projects and services and are
therefore willing to pay. In other areas, the view
has been taken that charities should not be
charged. The important point is that the issue is
covered in the BID proposal and the businesses in
the area decide whether it is appropriate.
I turn to the breakdown of votes among small
and large businesses. One of the most positive
features of the legislation is the dual key majority
provision, which means that small and large
businesses have an equal say. It is important to
get smaller businesses to vote, because a BID
partnership needs 50 per cent or more of those
who vote to vote in favour, as well as needing
those who vote in favour to represent 50 per cent
of the rateable value of the voters. One BID
proposal failed in Maidstone, where a vote was
taken last February, because it was supported by
major businesses but not by small businesses,
which demonstrates that the legislation works. The
voters who supported the proposal represented 60
per cent of the rateable value of those who voted,
which was a reasonable amount and higher than
the 50 per cent that is needed, but only 49 per
cent of businesses voted for the proposals. The
small independent businesses did not feel that the
proposal was right for them and they did not
support it.
In the past three years, I have spent a great deal
of time talking to businesses, including
accountants and other professional businesses
that would benefit from having an improved area
for their clients to come to and which would get
more passing trade than one might think because
more people would notice their businesses. Such
businesses value BIDs and think that it is worth
getting involved because they can influence the
process. Too many times in the past, such
businesses have been invited on to partnerships
or committees along with a Marks and Spencer or
Boots that is the biggest anchor store in the town
and which completely controls what happens
because it has made a voluntary contribution.
Smaller businesses understand that BIDs are
designed so that that does not happen and so that
their input is equally important.
Finally, I turn to the issue of projects that could
not have been done without BIDs, of which there
are loads of examples. The purpose of BIDs is to
provide additional products and services, which
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means that businesses should not vote for them if
the proposed changes are not additional to the
public services that are already provided. We
could argue that such schemes could be voluntary
and that legislation is not required.
Finding sustainable funding can be a problem. I
set up three voluntary schemes and ran them for
several years. We went to businesses and
identified the projects that they wanted to deliver,
and we often found enough funding for the first
year. However, we could not take on some
projects because we knew that they would take
five years and we were not sure that we would get
enough funding. If an area faces such problems, a
business improvement district can be the solution,
because it guarantees the income stream for
whatever period is voted on and agreed to—
perhaps three, four or five years. The BID can tell
people how the money will be spent, how the
project will be managed and controlled, and how it
will demonstrate at the end of the term that it has
done what it said it would do. The BID creates a
sustainable funding mechanism. Many of the
projects and services that are delivered by BIDs in
England simply would not exist without that secure
income and revenue.
Bruce Crawford: How do you treat nonbusiness
property
owners
in
business
improvement districts? Do they pay the levy
voluntarily? Can they opt out?
Jacquie Reilly: The legislation in England does
not cover property owners. As I am sure you
know, there was a huge debate about that. The
identification of property owners is a problem for
us when we try to involve them in BIDs. In the
case of businesses, the levy is attached to
business rates, but there is no mechanism for
invoicing property owners and ensuring that they
pay.
Our view is that property owners benefit from
business improvement districts and, given the
concept that those who benefit should contribute,
we think that property owners should make a
contribution. In the absence of provisions to that
effect in the legislation, we encourage BIDs to
secure voluntary contributions from property
owners. That approach is quite successful, but the
downside is that it is successful mainly with the
large property companies, which are willing to
come to the table and discuss the matter. For
example, Prudential, Land Securities and
Grosvenor fund all 22 BIDs in England in one way
or another, and they often make a substantial
contribution.
Under Plymouth’s BID proposal, the levy will
bring in £250,000 per year, the local authority will
give £178,000 and local property owners will give
£100,000. That is a large contribution, but we are
concerned that most of it will come from one or
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two large property owners. Often, other property
owners who benefit from a BID do not contribute
to it. We would welcome a way of involving them
formally.
Mr Andrew Arbuckle (Mid Scotland and Fife)
(LD): I am still recovering from Bruce Crawford’s
description of out-of-town shopping experiences.
So far, we have talked about BIDs in urban
areas, but I assume that they are equally
applicable to cohesive rural areas such as glens or
small remote communities.
Jacquie Reilly: The legislation in England and
Wales allows any business community to propose
a BID, but it might be difficult to create a cohesive
group of businesses with similar requirements for
projects and services if they are spread out. There
are no examples of BIDs in rural areas in England,
although there are BIDs in business parks and
industrial estates, so they are not all in town and
city centres. Someone who proposes a BID can
draw as large a ring as they like, identify the
relevant businesses within that ring and put the
proposal to them, but there could be difficulties in
rural areas. In areas where pilots start with a large
red ring—for want of a better expression—it is
often necessary to shrink it because businesses in
one part of the ring have different needs to the
others. In such cases, the BID might end up with a
huge, unwieldy business plan because it is trying
to please everyone while not delivering anything
successfully.
14:30
I think that we will start to see several different
BIDs in distinct areas that, within a broader area,
come under one BID. I will explain that in a slightly
more articulate way. In Blackpool, for example, a
BID has been secured for the town centre. The
seafront businesses, which have very different
needs although they are only two minutes’ walk
from the town centre, are also interested in a BID.
The idea is to have one overarching BID company
in Blackpool that would cover all the management
costs of the administration and to have two, three
or four different BIDs in areas in which businesses
have voted for them with projects and services
that are specific to each area. It might be possible
to do that in the sort of area that you describe, but
it would be quite a challenge to have one BID for a
large rural area.
Mr Arbuckle: Are the existing BIDs in England
eligible and applying for funding sources for which
they would previously not have been eligible, such
as lottery funding?
Jacquie Reilly: They might be eligible
depending on what other structure they set up, but
business improvement districts that have set up
not-for-profit limited companies have vehicles to
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secure funding. By having the levy, they also have
leverage, which is equally important. We have
always advocated a cocktail of funding, which has
been the case in town centre management. The
last thing that we wanted was for BIDs to be a
mechanism to allow us to say that, because the
private sector was contributing, we did not want
anything else and would stick to the levy. That is
not what we proposed and it is not what is
happening in business improvement districts in
England; they all have a cocktail of funding and
use the levy to supply and secure grants to
contribute and add to the BID’s benefits.
Mr Arbuckle: Will you give us an idea of the
level of levy or the variation in levies?
Jacquie Reilly: There is a misconception in
England that the levy is 1 per cent of rateable
value. It is not, but that figure has been used a lot
because national chains were concerned. For
example, Boots has 1,400 sites in the United
Kingdom; if every one was in a business
improvement district and all those BIDs went for a
levy of 20 per cent, Boots would have to pay out a
huge amount of money. The national chains said
early on that, if the levy was to be more than 1 per
cent, a strong case would have to be made for
them to consider joining a BID.
That is why that figure is bandied about but, in
fact, there are different figures. Many levies have
been 1 per cent, but some have been staggered.
For example, Birmingham has a staggered leisure
BID in which leisure businesses in the centre of
the BID pay 2 per cent, non-leisure businesses in
the centre of the BID pay 1 per cent and
businesses on the outskirts of the BID pay 0.5 per
cent. Rugby also has a banding structure, but the
BID in Bolton has a levy of, I think, 4 per cent.
There is variation. The important point about that
is that it is not about telling businesses that we
have drawn a red ring around their area, have
worked out their rateable value and can get £X. It
is about asking what projects and services would
address the issues that an area has, how much
they would cost to run and whether, if the cost
were split equitably, the businesses would be
willing to pay it. It is also about changing the
business plan according to whether businesses
are willing. Our experience is that, if we do it that
way, businesses start to say that they do not care
if a BID will cost them more money because they
want something to happen and will vote for a
particular levy. I have been at a meeting where
that has happened.
It is important to deliver what businesses want
fairly and equitably, so we must find a mechanism
that ensures that we can say to a business that its
portion of the contribution is £X because of a
particular calculation. The levy does not have to
be a percentage of rateable value—it could be £50
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for everybody, or those with the largest shop
frontage could pay more than those with a smaller
shop frontage—but it is important that the
businesses that are voting for it have been
involved in the process and feel that what is being
considered is fair and equitable.
David McLetchie (Edinburgh Pentlands)
(Con): Is it fair to say that the idea of putting
business improvement districts on a statutory
footing instead of making them voluntary is tied to
the funding mechanism and is a means of creating
a legal basis for exacting compulsory contributions
from all businesses in the area?
Jacquie Reilly: It would be fair to say that the
purpose of a business improvement district is to
ensure that, if a proposal is put forward and
enacted, it is paid for by everyone, not just by
some people. For the past 15 years, comments on
that particular matter have been levelled at people
in town centre management. I can tell the
committee with hand on heart—because it has
happened to me—what can happen when
proposals are made for an activity.
You knock on the door of every business and
ask, “What issues would you like to highlight?” The
people in the business say, “Well, the place is not
very impressive; actually, it’s a bit dowdy.” I was
once told that hanging baskets were what was
needed. So I said, “Okay, I’m the town centre
manager, I’ll go and find out how much hanging
baskets cost and what else is involved in putting
them up”. Because nothing is ever straightforward,
I got involved in all kinds of issues, such as
working out how to put up the baskets, finding out
whether we had the right pillars and so on. After all
that, I told the 30 businesses that attended the
subsequent meeting, “Yes, we can put up hanging
baskets in the two streets you’ve suggested, but
it’ll cost £20,000. I’ve applied for some grant
funding and the single regeneration fund people
have told me that they’ll give me £10,000 if I can
match it with funding from business. Do you want
to do this?” Every hand went up. Everyone wanted
to do it and we agreed an equitable form of
payment. However, when I trotted around with
forms, I could only manage to get two businesses
to sign up. The other businesses that had said that
they wanted the baskets did not want to sign up
and pay. In the end, those two businesses, which
were major national chains, footed the £10,000 bill
themselves.
The idea behind business improvement districts
is to ensure that, if you go through the process
and tick the box, everyone has to contribute.
David McLetchie: So that is why it will have a
statutory basis. It is all about the money.
Jacquie Reilly: But there is no doubt that, with
regard to such bids, we are talking about a
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particular funding mechanism. As with any other
funding mechanism, it is a process for securing
funding.
David McLetchie: You mentioned additionality
and said that any services must be additional to
those provided by the council. Of course, another
debate centres on the level of services that the
council should be providing from the business
rates that businesses already have to pay.
Perhaps you could comment on your experience
in that respect. For example, what is uniquely
business-oriented about closed-circuit television
coverage in a town or city centre that requires it to
be funded by businesses as a supplement to their
rates?
Jacquie Reilly: That is for businesses to
answer. However, I should point out that most
businesses do not believe that they should
contribute to CCTV provision, although some are
happy to contribute to its maintenance. It depends
on the area. Some proposals have not gone
through because businesses have not agreed to
them. It is all to do with the strength of the
legislation. If businesses do not believe that there
is a business case for a proposal, they do not vote
for it and it does not happen.
However, in some cases—such as on industrial
estates in Bolton—businesses believe that CCTV
is the answer and do not expect the public sector
to fund it. They have funded it themselves. Last
week, I met a gentleman who has made and
serviced tractors on one of those industrial estates
for 30 years. In the past, his business, which was
one of five branches in a company, would be
targeted at night; someone would simply throw a
brick through the window, climb inside and then
disappear with some very expensive part.
Because the business kept getting broken into and
kept having to claim for stolen goods, its insurance
company not only increased the insurance
premiums but kept increasing the minimum claim
value to the point at which the business could not
claim for less than £1,500. Because the business
had been losing an average of £1,500 to £2,000
each month, the parent company was planning to
close it.
The business worked with the local authority and
other businesses to develop a BID. Part of the
funding went towards fitting an alarm in every
business on that industrial estate. New fences
were put up everywhere and speakers were
installed, so that if the businesspeople saw
anybody in their area, they could say through the
speakers, “We can see you: move away or we will
call the police.” New floodlighting and CCTV
cameras were also installed. Since then, there
have been no break-ins, so the businesses have
saved themselves money. The insurance
company has accepted that the BID is an
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accredited scheme and insurance payments have
come down.
The businesses did not expect public bodies to
set up the scheme, which has been successful for
them. As they are on an industrial estate, a
scheme such as theirs might not be wanted in a
town centre, but the example demonstrates that
the purpose of the scheme is to understand the
issues, to agree with the businesses what they are
willing to pay for—if they are willing to pay—to
improve their trading environment and then to put
the proposals to them. It depends on the area as
to whether businesses think that they should fund
such a scheme.
The only other useful point that I want to make
about additionality is that it does not have to have
anything to do with public services; businesses
might want something that one would not expect
any public body to provide. For example, there is a
BID in an office area in the States that funds a
crèche. The problem there was that staff could not
work in the area because there were no crèche
facilities. I do not have a similar example for
England, although there are two BIDs there that
are all offices and no retail.
We have also introduced baselining and service
level agreements through the BID process. We
recommend that if businesses identify issues that
link to public services, they should identify clearly
in the BID what the local authority does and get it
benchmarked in writing. Businesses may have
had no idea how often streets were cleaned, for
example, or to what standard. They would say,
“We’ve got a lot of issues and we are willing to pay
for chewing-gum removal, fly-poster removal,
graffiti removal and for steam-cleaning of the
streets. But we want to know what the local
authority does and whether, if we start paying for
those services, it will stop doing what it’s doing
because we are doing too good a job.” That
happened in Plymouth.
Our recommendation—and as far as I know this
has happened in every BID—is that BID
partnerships go to the local authority and ask for
information in writing about how often the local
authority cleans a certain area and to what
standard, as well as an agreement that that will
not change on the introduction of a BID. For the
first time, businesses then have a clear
understanding of how a street is maintained, an
agreement that it will be maintained to a certain
standard and an opportunity through their
partnership to monitor the service to make sure
that the standard is maintained. I know of BIDs
that flag up that things are not always done
because they have a document that explains to
them what should be done.
David McLetchie: You spoke about a baseline.
Is there a statutory basis in the legislation to
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establish that baseline? You cannot go around
levying extra taxes on businesses for services
unless there is a clear agreement about what is
additional, as opposed to services that should be
paid for out of the rates that those businesses
already pay. Is additionality enshrined in statute?
Jacquie Reilly: The legislation is clear that
there has to be additionality, but it does not go so
far as to say, “You cannot put a BID proposal to
the vote if you don’t have a baseline agreement.” I
point out again that if businesses are not happy,
they will not vote for a BID. There are cases in
which BIDs have not been voted for because they
have not demonstrated the business case to the
businesses.
We spend a great deal of our time now—and we
are much rewarded—trying to encourage
businesses to exercise their vote and get involved
in the process. We operate a free advice line and
we get calls every day from all sorts of businesses
that are taking an interest. As far as we are
concerned that interest can only bring benefits,
because even if businesses do not vote for a BID,
they will be encouraged to talk and to bring issues
to the table. A BID will not be right for everyone
and some of the issues that are raised might be
matters about which people should lobby, rather
than matters for a BID. However, there is
engagement and businesses become involved in
the dialogue that we have often struggled to
achieve in the past.
14:45
Fergus Ewing (Inverness East, Nairn and
Lochaber) (SNP): I seek factual clarification about
BIDs. I am sure that you have studied the bill that
we are considering. Section 31 says:
“A local authority may in accordance with this Part make
arrangements … with respect to an area (a ‘business
improvement district’) comprising all or part of the area of
the authority.
The purpose of BID arrangements is to enable the
projects specified in the arrangements to be carried out for
the benefit of the business improvement district or those
who live, work or carry on any activity in the district.”

Am I right in saying that no business that is
situated outwith the identified district would be
required to pay a contribution?
Jacquie Reilly: Yes. A proposal for a BID must
include a map that shows the proposed district’s
boundaries with a red line. Details of every street
in the district must also be given in writing. If there
are to be exemptions, for example if charity shops
are to be excluded or if offices are to be excluded
because the district will include only retail
businesses, the exemptions must be made explicit
in the business plan, so that the people who vote
are clear about what they are voting for and,
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equally important, so that it is clear who is entitled
to receive a voting slip. Anyone outside the district
will not be included in the process.
Fergus Ewing: Would businesses outside the
district be required to pay a contribution?
Jacquie Reilly: No.
Fergus Ewing: You will anticipate my line of
questioning, because I e-mailed you details
yesterday afternoon. I did that because I thought
that you might be unfamiliar with circumstances in
Inverness, which I represent. It is generally
accepted that Inverness city centre has been
neglected during past decades, so many of the
traditional smaller businesses have expressed
incredulity at the suggestion that such neglect can
be redressed by their paying more tax. As is the
case in other cities, there are new retail parks on
the outskirts of Inverness and there has been
controversy about Tesco’s dominance of the
market since a recent survey revealed that
Inverness shoppers spend 51 per cent of their
money at Tesco. Why should the small traders of
Inverness support a scheme that would require
them to pay extra tax, but for which Tesco would
pay none?
Jacquie Reilly: The situation is not as
straightforward as you suggest. We are talking
about a concept that creates competitive
advantage for a business area, should businesses
identify projects and services to which they want to
contribute. It might be right and proper to say to a
business that is miles from the city centre, “It’s
your fault that there is a problem in the city centre,
so you must pay for that.” However, that is not the
purpose of a BID. In a BID, the people who benefit
from projects and services pay for them and the
area benefits from that. The Association of Town
Centre Management has worked for more than 15
years in town and city centres. We spend all our
time working with businesses, many of which are
independent, on matters such as grants for shop
fronts, better access for freight or affordable
training for retailers. The BID process involves the
identification of an area in which businesses want
to take the opportunity to introduce projects and
services that will give them a competitive
advantage and enable them to improve their
bottom lines. If a business case is developed that
can stand the test of being reviewed by all the
businesses in the area, which decide to vote for it,
the BID can go ahead. The BID concept does not
allow scope for businesses to say, “That business,
which is not in the district, must also pay.”
Fergus Ewing: I understand that and I think that
we agree about the fact that Tesco would pay
nothing—
Jacquie Reilly: Unless it had a store in the
area.
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Fergus Ewing: Tesco is not in the area.
Jacquie Reilly: In that case, it would not be
asked to contribute. The bill allows for a business
that is outside the area to be asked for a voluntary
contribution—nothing says that that cannot be
done—but such a business would not be involved
in a vote or a compulsory levy.
Fergus Ewing: Inverness is by no means alone,
as many other towns and cities share the out-oftown retail centre experience. If a BID covered a
city centre, businesses there would pay and
businesses outwith the area would not.
I want to hear the city centre management view
on a point of principle. In its submission, the
Federation of Small Businesses argues:
“It is … important to remember that small businesses
already pay more in rates as a proportion of profit and
turnover than their large competitors”

and it refers to a report of last year by DTZ Pieda
Consulting, which found that that was the case. I
have always found that to be true from speaking to
people about their rates. The rates bill for a small
retail unit on the high street of any city in Scotland
is very high and is a much higher proportion of
turnover or profit than that of Tesco, for example.
Do you accept that that is correct? If so, do you
agree that we need to redress that unfair
imbalance and to level the playing field between
small and large business before we tax business
even more?
Jacquie Reilly: I can comment only on BIDs,
because I am not an expert on other matters. The
ATCM is consulting its members on a response to
the report by the House of Commons all-party
parliamentary group for small shops, but our view
in general is that we agree with that report and
recognise the imbalance between out-of-town and
in-town shopping.
In some areas, such as Bedford, the Federation
of Small Businesses completely supports the BID
proposal, because the case has been made and
the FSB feels that a BID would benefit
independent businesses. The Rugby BID is
another in which small, independent businesses
supported the BID proposal much more than the
national chains did and felt that it was essential.
Our conclusion from that, and other BIDs in which
we have heard from small independent
businesses, is that it would be unfortunate to not
allow BIDs until other issues had been resolved,
especially as businesses support the concept
when the business case is made. BIDs that have
been supported form the higher percentage; five
areas have not succeeded in making the case and
securing businesses’ support, but 22 have made
the case.
The Bedford BID is worth examining because it
has been in place for more than a year. Small
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independent businesses in Bedford voted for that
BID, which the FSB supported, and the results in
the first year show that that BID has delivered
what it was said that it would. I understand that
businesses there are extremely happy with the
results.
Fergus Ewing: I have no doubt that we will hear
about that from the FSB in due course. However, I
do not get that impression from businesses in
Inverness, as opposed to Bedford. One concern of
those businesses was well expressed by the FSB
member Graham Russell, who owns the Mill
Warehouse (Borders) in Musselburgh. He raises
another general point that I am interested in the
city centre management view on. He says that a
“major concern is the lack of a level playing field for the
high street compared to that faced by out-of-town
developments. This is strangling the very lifeblood out of
the high street. Worse still, the encircling of many high
streets by ever more out-of-town developments … is the
admitted policy of many of these companies.”

Of course, supermarkets offer their customers
free parking in locations that are readily accessible
by car and by public transport, whereas people
must almost always pay—sometimes very high
charges—to park in city centre high-street
locations. Is that not another reason why BIDs are
not the answer? The answer is to remove the
existing imbalances between high streets and outof-town developments.
Jacquie Reilly: As an organisation we
recognise the erosion of trade from town and city
centres to out-of-town sites. The two issues that
are regularly brought to our attention by the
businesses with which we work are the selling of
non-food goods and free car parking. However, I
can only reiterate that addressing those issues is
not the purpose of business improvement districts.
BIDs are not just for town and city centres. The
purpose of BIDs is to provide a tool that allows
businesses in an area, if they so wish, to get
together to put forward a proposal. Without in any
way suggesting that the issues that have been
raised are unimportant and do not need
addressing, I do not agree that rejecting legislation
that would allow partnerships to consider using a
BID mechanism would go any way towards solving
that problem.
As I said at the beginning, BIDs are not a
panacea and they will not be right for everybody.
However, we certainly need robust partnerships
between the public and private sectors so that we
properly engage with businesses. Partnerships
should be about more than just the manager of a
local large retail store chairing a meeting at which
two or three businesses come together for a chat
once a quarter. I do not mean to deride those
kinds of partnerships, but we also need active
business partnerships that deliver things on the
ground and establish a track record in making a
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difference.
Such
partnerships
can,
with
consultation and engagement, make good BIDs
and are positive.
I do not in any way suggest that those other
issues are not serious. They are, and they
certainly need to be addressed.
Fergus Ewing: My final question is on the detail
of the Executive’s plans. I gather that, in what has
been called a pilot exercise for BIDs, one applicant
will receive a grant of £300,000 and four other
local authority applicant bidders will receive
£50,000 for improvement schemes that are
designed and signed up to by traders. However, I
understand that a feature of the pilot is that the
Government—possibly through local authorities—
will put up the cash and businesses will not be
asked to pay anything. That seems to me to be
more a bribe than a pilot. The essence of BIDs is
that they involve both public sector and private
sector cash, but the so-called pilot will not involve
that second key component. It is not surprising
that, when offered £300,000 of investment in their
city centre, a majority of the small number of
people who replied to a recent questionnaire said
yes. They want the money, but do not want to pay
anything towards a BID. Is not the alleged pilot a
waste of time that will be of no use in evaluating
whether the scheme should be adopted on a wider
basis?
Jacquie Reilly: I have been involved in the
committee that considered the proposals for the
development of that pilot, but I think that it is
inappropriate for me to comment on the issue. It is
for the Scottish Executive to explain the pilot, but I
do not think that that description of the pilot is
actually how it will work.
Fergus Ewing: On a point of fact, am I correct
in saying that businesses in the pilot area will not
be asked to pay a contribution?
Jacquie Reilly: As I understand it, the pilot will
provide seedcorn funding, which is desperately
needed for any BID. We actively, although
unsuccessfully, lobbied the English Government to
provide such funding to enable, for example, a
person to be employed who could start talking to
businesses and developing a proposal to put to
businesses. It is not appropriate for me, as
someone who only sits on the Executive’s
committee, to explain the pilot, but that is my
understanding of the matter.
If it helps, I might add that we had two pilots in
the rest of the United Kingdom. However, an
important point is that the purpose of a BID is to
develop proposals for which businesses, if they
vote in favour of them, will contribute to the pot.
For example, although the circle initiative pilot in
England was fortunate enough to secure funding
to run demonstration projects, a difficulty was
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created by the fact that businesses were then told
that services that had been provided free for two
years would be stopped unless they funded them.
It is far better to develop proposals with
businesses. If businesses vote for them, they will
happen; if they do not, they will not.
15:00
The Convener: That brings us to the end of our
questions.
Bruce Crawford: May I ask one tiny question to
put me out of my misery?
The Convener: Okay. You may ask one small
question.
Bruce Crawford:
Scotland?

Where

is

the

pilot

in

Jacquie Reilly: That has not been announced
yet, which is why it would be inappropriate for me
to comment on the matter.
We have a website that may be useful to
members. I think that Bruce Crawford asked about
percentages and more facts and figures. There is
a table that shows all the percentages on
ukbids.org. If members have any other questions,
we would be happy to answer them or send them
out to our pilots.
The Convener: Thank you for giving evidence,
which is useful, particularly given your experience
of BIDs in England.
I welcome our second panel. Niall Stuart is the
Federation of Small Businesses’ head of press
and parliamentary affairs. The FSB has provided a
written submission to which Niall Stuart has
submitted a slight amendment—he has corrected
a figure in point 3 on page 2. The original paper
gave the figure of 25 per cent, but the figure
should be 50 per cent. Therefore, if members wish
to quote, they should do so from the revised paper
that they have been given today.
I invite Niall Stuart to tell us about the FSB’s
position on BIDs. We will then move to questions
and answers.
Niall
Stuart
(Federation
of
Small
Businesses): As our written submission says, the
FSB is opposed in principle to the concept of
business improvement districts. There will be a
pretty clear response if our members, or small
businesses, are asked whether they would like to
pay more in business rates for what may be
additional services. They will say that they already
pay enough in business rates and that local
authorities already have resources that they
should use to deal with security or lighting
problems or problems to do with access to certain
areas.
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Fergus Ewing asked the previous witness about
what
was
happening
with
pilots
and
demonstrations in Scotland. I understand that
there was a proposal for a pilot or pathfinder area
in Perth but local traders voted to reject the idea.
That demonstrates the concern among small
businesses in many parts of the country that
business improvement districts will mean that
businesses will have to pay extra money but might
not get additional services.
Two or three questions were asked in the
previous session about the baseline of services.
There is real concern that if businesses start to
pay for services in business improvement districts,
they will, over three or four years, pick up the tab
for services that local authorities, whose services
are obviously partly funded through business
rates, may have paid for. Very few problems in
town centres or other business estates cannot be
solved within the existing framework. Local
authorities and businesses could work together
much better under the existing arrangements to
identify problems, develop solutions to them and
deal with them.
The point that Jacquie Reilly made is correct. If
the bill is passed and a framework is set up that
allows business improvement districts, those
districts must be business led. If businesses are
not going to be involved and are not going to
identify problems and propose solutions, the
schemes will not get past the ballots. If business
improvement districts go ahead, it is vital that
businesses are involved at every stage of the
process and that they identify problems and
propose solutions, because their money will
ultimately pay for the solutions.
The Convener: Okay. I open up the discussion
for questions. While members are thinking about
their questions, I will start off.
I appreciate the fact that businesses may feel
that they pay sufficient in business rates for the
services that are delivered locally. What would you
say in response to the point that came out in the
questioning with Jacquie Reilly, that there are 22
business improvement districts already up and
running in England and that, in each case, the
majority of businesses—in terms of both number
and rateable value over the area—voted in favour
of the BID? Clearly, those businesses voted in
favour because they perceived a business
advantage in doing so. Why should we deny
businesses in Scotland that opportunity?
Niall Stuart: I fully understand the question.
However, as I said in my opening statement, I
would like to look at each of those 22 BIDs to see
whether the proposals were for CCTV, extra
policing, chewing gum cleaning, or whatever else.
Local authorities and police boards already have a
role in providing adequate levels of policing,
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lighting, CCTV and so on, if there is a problem.
The mechanism to do those things already exists.
If we could get businesses and local authorities
working together better within the current
frameworks, we could do all the things that BIDs
set out to achieve.

Although the process might suit some larger
towns, I am concerned that some of our smaller
satellite towns will miss out. I do not know whether
the FSB has had a chance to think about that yet
or about the impact on smaller businesses in the
smaller towns.

Any legislation has costs and benefits. Our
worry is that the up-front costs to business would,
in many cases, outweigh the benefits of BIDs.
That is why, in principle, we are not in favour of
BIDs. Jacquie Reilly mentioned Bedford, where
the FSB has been an active supporter of the BID.
If the bill is passed, the FSB will not be fighting
every proposal that is made. We will ask our
members whether they are aware of a proposal
and whether they agree with it, and we will ask
them to use their vote to influence the final
outcome because, if they do not use the
democratic set-up that exists to decide whether a
BID will go ahead, there is a good chance that
they will be landed with an extra 1p or 2p in the
pound on their business rate.

Niall Stuart: I will deal first with your point about
local authorities matching funding and so on. As I
understand it, most town centre management
partnerships already receive money from local
authorities and local enterprise companies along
with voluntary contributions from business and
European funding.

A series of frameworks already allows local
authorities to identify problems and work with
businesses to solve them.
The Convener: If businesses perceived that a
BID proposal was merely an attempt to substitute
for services that a local authority already provided
or should provide, surely they would just vote it
down.
Niall Stuart: There are black and white and all
sorts of shades of grey in between. A BID may
pre-empt a local authority starting to take action. A
BID might last for five years, within which time the
local authority might have identified the problem
and started to take action to deal with it. Perhaps,
at the end of those five years, the local authority
would have been providing the service and picking
up the tab for it; however, because that was preempted by the BID, local businesses would pay for
the service.
Bruce Crawford: As this conversation unfolds,
one thing that comes to my mind is the difference
between the approach that large towns and cities
might take and the approach that the small
satellite towns that surround them might take.
Businesses in Perth voted against a BID, but I
could foresee a situation in which there was a vote
in favour of a particular part of Perth getting an
improvement district, businesses came together to
make that happen and local authorities were
compelled to contribute to that and the
Blairgowries and the Kinrosses, where there are
small businesses with less throughput, found it
more difficult to vote a BID through because it was
not as easy for them to find the extra pennies, so
they would not get the capacity that would come
from the local authority matching any money that
they might have been able to contribute.

Let us say that a town centre management
partnership has a budget of £0.25 million. The
business improvement levy would raise £100,000,
and that would take the nominal budget up to
£350,000. However, we are concerned that the
local authority, Scottish Enterprise or voluntary
contributors who were not caught up in the BID
would then say that the partnership had plenty
money because it had received the business
improvement levy and that had increased the
budget. Therefore, instead of the partnerships
getting additional funding, their existing funding
would disappear and the same amount of money
would have to be raised from different places.
You made a point about more thriving town
centres raising more money. The issue is critical
mass: the more businesses there are, the more
money is raised and, hopefully, the more money
there is to provide services. Rural areas and small
town centres would have to levy a significant extra
sum on the business rate to get a critical mass of
funding to enable anything worthwhile to be done.
We also worry that the proposal will work in
places such as Glasgow, Edinburgh, Aberdeen
and Dundee town centres. However, they already
do big jobs; they have a big footfall and they are
doing pretty well. The BIDs will exaggerate the
differences between the areas that are doing really
well and those that are suffering.
There is a follow-up point about rural areas.
People have asked whether BIDs have to be in
town centres. If the BID concept was to be applied
to two or three villages in a rural area, it would
lose any coherence. Different places would have
different problems and they would want different
solutions. Again, it would be difficult to raise a
significant enough sum of money to provide a
service that would make a difference to the
businesses in those areas.
Bruce Crawford: I looked at the papers that the
Scottish Parliament information centre provided.
They mention pilot projects and demonstration
projects. Perhaps I should not have been, but I
was surprised to find that the prospering city and
town centre areas should be considered as part of
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the demonstration projects. If those areas are
prospering, surely there is no such need for a BID.
Yes, the towns might want to take themselves
higher—I accept that—and obviously some city
centre renewal areas and town centre renewal
areas have been accepted for demonstration
projects. However, I was surprised to see the
prosperous places being considered. What does
the FSB think of that?
Niall Stuart: The answer is quite simple. The
biggest fans of the BID concept are town centre
management partnerships. They see the BID as
another source of revenue to fund what they do.
From conversations with people throughout local
government and the small business sector, it
seems that there is not a critical mass of support
for the proposal. Town centre management
partnerships support it because they think that it is
an opportunity.
Fergus Ewing: Yesterday I gave Niall Stuart
notice of the situation in Inverness. The previous
witness, Jacquie Reilly, confirmed that in the
Inverness situation, which is by no means unique,
Tesco would pay absolutely nothing towards the
BID scheme because the defined area for the
proposal covers only city centre shops. Does the
FSB think that it is fundamentally unfair that small
businesses would have to pay more, yet the likes
of Tesco and other megastores that usually
operate with free parking on out-of-town sites
would have to pay nothing at all?
Niall Stuart: That comes back to the issue of
the projects being business-led. I sat on the
steering
group
that
made
the
original
recommendations to ministers on the framework
for business improvement districts. Despite
everything that was talked about and all the
literature that was passed around that said that the
projects must be business-led, it is apparent to me
that the people who are leading on the projects
are those who worked for town centre
management partnerships.
If the Inverness traders had been involved from
the outset and had had an opportunity to talk
about the problems that they face and about
possible solutions that would make Inverness city
centre more attractive and enable them to
compete with Tesco, they might have come up
with solutions that they wanted to pay for.
However, as I understand it, the application to the
Scottish Executive for a pilot or demonstration
project in Inverness did not have input from small
businesses in the Inverness area. It certainly was
not led by businesses in the Inverness area. That
is why there is such disquiet among businesses
that have realised that they might have to pay an
extra 2p or 3p in the pound on their yearly
business rates.
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15:15
Fergus Ewing: Does the FSB agree with the
Scottish National Party that the problem with the
existing tax burden of business rates is that small
businesses pay too much and businesses that
operate from larger premises pay too little? Do you
agree that there is a strong case for shifting the
burden so that small businesses pay less and
large businesses such as Tesco pay considerably
more? That could be done without changing the
overall tax take from business rates.
Niall Stuart: Absolutely. When you interrogated
the previous witness you referred to a Scottish
Executive report, which explicitly states that small
businesses pay more in business rates as a
proportion of their turnover and profits than do
large businesses. The small business rate relief
scheme has gone some way towards ameliorating
that effect, but there is a strong case for making
that scheme available to more businesses and for
making the scheme more generous, to eliminate
the phenomenon of small businesses paying a
greater proportion of their turnover and profits.
Fergus Ewing: In this morning’s The Press and
Journal, a spokesperson from Tesco was quoted
as saying, in response to a question about
whether Tesco would contribute to a BID scheme:
“If an approach was made we would have to look at it. I
cannot guarantee we would contribute”.

However, according to Jacquie Reilly, Tesco
would not be approached, because it is not in the
proposed district. Unless Tesco made a voluntary
donation, which I presume it would not do, Tesco
would pay nothing and small businesses in Church
Street and Academy Street would pay 2p or 3p in
the pound on top of their current rates. I presume
that the FSB opposes such a plan, although for
reasons that I do not understand the
Confederation of British Industry Scotland has
come out in favour of higher taxes—albeit with
various conditions.
Niall Stuart: As I said, the approach is not being
driven by small businesses or even bigger
businesses; it is being driven by town centre
management partnerships. If the partnership in
Inverness had worked more closely with small
businesses to come up with a proposal that the
businesses could support, I do not think that there
would have been such fallout in Inverness city
centre.
Fergus Ewing: The BID idea reminds me of the
late President Reagan’s remark that the 10 most
feared words in the English language are, “I’m
from the Government and I’m here to help you.”
We know that businesses will pay nothing during
the so-called pilot—one businessman in Inverness
says that it is a bribe, not a pilot. The so-called
pilots will receive cash from the Executive in what
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seems like a Government game show that offers a
first prize of £300,000 and second prizes of
£50,000. What are towns and cities realistically
expected to do to improve their cities with
£50,000? Surely such a sum is inadequate to
effect major improvement of the sort that was
described today, whether we are talking about
fitting burglar alarms or installing closed-circuit
television. Does the FSB agree that there is not
much point in running the pilot exercises—even if
that were an accurate way of describing them,
which it is not?
Niall Stuart: I understand that there will be two
kinds of demonstration project. In one project,
which is referred to as a pilot project, £300,000 will
be allocated to show what can be delivered if local
authorities and businesses work together. In
another four projects, a grant of £50,000 will be
provided to enable the local authority to liaise with
businesses and put together a proposal for a BID,
so that soon after the Parliament passes the bill,
businesses will be ready to vote on whether to set
up a BID.
I guess that if I was scrutinising the bill, I would
say that that perhaps pre-empts the Parliament’s
decision on whether or not business improvement
districts should go ahead. Even as the bill is going
through the Parliament, people are getting ready
to enable them to vote on the very day that the bill
is passed, if it is passed.
Fergus Ewing: I could save the Government
£200,000 by offering to liaise with businesses in
Inverness free of charge. I know that they do not
want BIDs. I hope that the Minister for Finance
and Public Service Reform is listening, so that I
have saved the Executive £500,000. That would
be a good day’s work.
Dr Jackson: Before I ask my question, I ask
you, convener, to ensure that we are all privy to
the same information when we have our next
meeting and take evidence on the BIDs proposal. I
find it really irritating that one person on the
committee seems to be privy to a lot of information
that none of the rest of us knows about.
The Convener: In fairness to Mr Ewing, if he
has carried out research in advance, he is entitled
to bring questions about that to the committee.
Any member is entitled to do whatever homework
or research they wish to do in order to question
witnesses.
Dr Jackson: Now that the information is in the
public domain, can we get it? All I am asking is
that it is made available to us for our next meeting.
Mr Stuart, would you like to amend the BIDs part
of the bill in any way?
Niall Stuart: The FSB is opposed to the concept
of business improvement districts. We think that
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most of—if not all—the things that people hope to
achieve through them can be achieved within
existing frameworks.
That said, the bill provides one or two
safeguards for businesses. First, 5 per cent of
local businesses must have demonstrated some
level of interest in a business improvement district
before a proposal can even begin to go ahead.
Secondly, for the vote to be valid, there must be a
25 per cent turnout among businesses that are
eligible to vote. Both those conditions do not apply
south of the border; they apply only in Scotland.
They provide two additional safeguards to small
businesses and some reassurance that BIDs will
go ahead only if small businesses support them.
The other safeguard is the 50 per cent dual
mandate, whereby a simple majority must be in
favour of the BID for it to go ahead and that
majority must represent 50 per cent of rateable
value. Those conditions provide safeguards for
smaller businesses, which is what I was there to
do when I sat on the steering group that made
recommendations to ministers.
Michael McMahon (Hamilton North and
Bellshill) (Lab): I first encountered BIDs when the
committee considered the rate revaluation
situation, two or three years ago. Although I have
not kept a close eye on their development, I have
kept an interested perspective on them as I have
seen them develop in England. Can you explain
why this idea that emerged in England and has
continued to develop in England does not fit in
with the business attitude in Scotland?
Niall Stuart: It is quite simple. If businesses are
asked whether they think that they already pay
enough in non-domestic rates, they will say yes. If
they are asked whether they get a commensurate
level of service in return for those rates, they will
say no. Businesses expect many of the
improvements that we have talked about to be
funded from non-domestic rates and other forms
of general taxation that are already levied.
The idea of BIDs originated in the USA, where
there is such low investment in the public realm
that businesses saw all sorts of opportunities in
creating BIDs. I do not think that that situation
exists in Scotland. We have fairly high levels of
taxation and expenditure and we have active local
authorities that get involved in all aspects of local
life. I do not think that it is fair to import the model
from the USA into Scotland.
The long and the short of it is that, if businesses
are asked whether they would like to pay more in
tax, they will say no.
Michael McMahon: Is the problem the fact that
we are calling it a tax? In my experience, town
centres already run their own projects. They ask
local forums or what have you to make
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improvements—environmental
improvements,
safety improvements, pedestrian improvements
and road improvements. That already happens. Is
it the idea of formalising that and calling it a levy or
a tax that is the issue?

going to pay and what the benefits will be. When
you start to get involved in whether businesses
that benefit more should pay more, the whole thing
starts to lack coherence and it is difficult to sell it to
the business community.

Niall Stuart: Whether it is called a tax or a levy,
the key difference is that, at the moment,
contributions are voluntary. Businesses ask, “Is
this going to benefit me? Is it going to benefit the
business? Is it going to benefit the location?” and
they make a decision about whether or not to
contribute. Businesses are worried that, once a
BID is approved, they will be compelled to pay the
extra money whether they like it or not. As I say in
my written submission, the worst-case scenario for
small businesses is that they will end up paying
more money for services or physical infrastructure
improvements that they do not want. The worry is
that businesses will pay more and will not get back
what they put in.

Tommy Sheridan (Glasgow) (SSP): You have
touched on the situation in Perth. You talked about
the pilot scheme in that area not getting rich
welcome from local businesses. Do you have
specific figures for consultation with your
membership on business improvement districts?
Did you conduct a poll or a survey? If so, what
were the results?

David McLetchie: This is a quick, example-type
question. Would I be right in thinking that a project
that is funded by the City of Edinburgh Council—
for example the Hogmanay celebrations or
Edinburgh’s
Christmas—which
has
been
successful and gets a substantial amount of public
funding is the kind of end-of-term festival that
could be funded from a business improvement
district?
Niall Stuart: Pretty much anything can be
funded by a business improvement district. It is up
to local authorities, businesses and local
enterprise companies to work together to come up
with a proposal. There is no list of what can and
cannot be included. Obviously, because it would
have to go to a vote, it would have to be
something that local businesses felt would benefit
them and the local area if it was to go ahead. If
businesses felt that that kind of focal event or
celebration was lacking, there would be nothing to
prevent a business improvement district from
proposing that.
David McLetchie: That brings us to the issue of
balance. Some businesses—hoteliers, and so
on—would benefit substantially from such an
event while others would not. The benefit of any
such project would not necessarily be universal,
would it?
Niall Stuart: No. The legislation allows the
proposer of a business improvement district to say
which businesses are in and which businesses are
out. Even within a given locale, it can exclude
retail or office-based businesses. The BID can
include or exclude public sector buildings. There is
also the issue of whether or not landlords are
included. When such matters are considered, the
BID becomes very complex and it is difficult to
articulate to businesses exactly what is on offer,
who is going to pay for it, how much they are
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Niall Stuart: The federation has 32 branches
across Scotland, each of which has a committee
meeting once a month. A delegate from each
branch meeting is then sent to one of four regional
committees, which also meet once a month. A
delegate from each of those regional committees
is then sent to a policy meeting of what is
effectively the executive committee of the FSB.
Tommy Sheridan: You make it sound like a
Politburo.
Niall Stuart: Yes, a little bit. It sometimes feels
like it.
Fergus Ewing: That is a good sign, I presume.
Niall Stuart: The matter has been discussed at
branch meetings, which have fed their views up to
the regional meetings. Representatives of those
meetings have then sat around the table at a
policy meeting, had a debate on the issue and
taken the line that the federation does not think
that the increased cost to business of BIDs will
bring the commensurate benefit to business.
Therefore, we oppose the proposal.
Tommy Sheridan: Was a solid line taken, or
was there some fraying at the edges?
Niall Stuart: If you ask most businesses
whether they want to pay more, they will give you
a clear answer. If you ask, “Do you feel that you
already pay sufficient tax to fund investment in
public services and infrastructure?” almost all
businesses will say, “Yes, of course we do, but we
do not think that we get the service that we
deserve from that investment.”
Paul Martin (Glasgow Springburn) (Lab): Do
some businesses accept that CCTV systems, for
example, have contributed to an increase in profits
over the years? CCTV systems have detected
antisocial behaviour outside nightclubs. Such
investment can bring benefits in the long term.
15:30
Niall Stuart: I am sorry. I did not hear the first
part of your question.
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Paul Martin: To put it simply, do you agree that
additionality can result in increased profits? I used
the example of investment in CCTV systems.
Niall Stuart: If the business community
identifies a clear problem that has a clear solution,
such as the situation that you describe, in which a
nightclub has a problem with antisocial behaviour
on its doorstep, I can understand that a BID might
offer one way of securing the money to pay for the
solution to the problem, whether the solution is the
installation of CCTV or the deployment of extra
police at a certain location at night. However, if
CCTV or policing is inadequate, there is an onus
on the police and local authorities to work together
to address the problem. A BID is not necessary to
resolve such problems.
There are countless examples in Scotland of
traders who work together voluntarily and make
voluntary contributions that pay for improvements
such as hanging baskets, which the previous
witness mentioned, or free bus services.
Businesses can work together to fund such
improvements.
Paul Martin: Do you agree that additionality,
whereby a business is asked to make an
additional contribution to local services, can lead
to an increase in a business’s turnover? There is
no doubt that that can happen. It is not just a
question of people saying, “We don’t want to pay”;
we must demonstrate that paying for something
extra can have a good effect on turnover.
Niall Stuart: I agree that that can happen in
cases in which there is a specific problem, which
has an obvious solution that will benefit
businesses.
Paul Martin: Were you incorrect when you said
that every business would say, “I’m not paying an
additional contribution”? Businesses must see the
benefit of paying for something extra. Perhaps we
should be clearer about that.
Niall Stuart: There is a benefit if there is already
a well established baseline level of services that
council taxpayers and non-domestic ratepayers
can expect from the local authority and police.
However, in the current environment, in which
there is no such baseline, it is hard to demonstrate
that money that is raised through a BID will
provide an additional service or a service that
should not be funded through the local authority’s
general revenue stream. If there is a clear
problem, there is an onus on local authorities and
the police to put in place a remedy.
The Convener: That brings us to the end of
questions. Thank you for your evidence, which has
made a useful contribution to our analysis of the
bill.
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Planning etc (Scotland) Bill:
Stage 1
14:03
The Convener: Item 2 is consideration of
evidence for stage 1 of the Planning etc (Scotland)
Bill. The committee has been asked to examine
the part of the bill that deals with business
improvement districts. I am pleased to welcome
Tom McCabe, who is the Minister for Finance and
Public Service Reform. He is supported by Billy
McKenzie, who is from the Scottish Executive’s
council tax and non-domestic rates team, and
Colin Gilchrist, who is from the office of the
solicitor to the Scottish Executive. I invite the
minister to speak to the bill, after which we will
have questions and answers.
The Minister for Finance and Public Service
Reform (Mr Tom McCabe): Good afternoon,
convener and members. I thank you for
introducing the staff who accompany me. I
welcome the opportunity to explain the importance
of business improvement districts to our number 1
priority of growing the Scottish economy.
There is no doubt that BIDs can be a powerful
tool in our drive to provide sustainable economic
growth. Evidence of that is abundant in several
countries that have established BIDs, which
include the United States, Canada, Australia and,
since 2005, our neighbours in England.
The main reason why BIDs have become
popular is that they empower businesses to devise
their own solutions for improved economic
performance. That implies no criticism of our
colleagues in local government. Of course they do
a good job. Partly as a result of the changes that
we are making, they will be in a position to do an
even better job now and in the future. However,
we are well aware that the priorities of colleagues
in local government and local businesses can—
and often do—differ. We appreciate the frustration
that businesses feel when that is the case. Such a
situation cannot be good for Scotland, nor can it
be good for local communities, and it certainly
cannot be good for our towns and cities.
We firmly believe that only by working together
can we achieve sustained success. We believe
that BIDs can be an extremely useful tool in
facilitating the partnership working that is
necessary. If BIDs are to work to their full
potential, there must be a genuine partnership
between the public and private sectors.
I acknowledge that getting to this point has
taken us some time—it has certainly taken longer
than we would have liked—but we believed that it
was imperative that we fully engaged with
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businesses and local authorities to ensure that we
put in place a policy that was trusted by those who
would have to deal with it. We have achieved that
by involving the relevant stakeholders at every
stage in the development of the policy. We
ensured that their views were taken account of
and addressed whenever possible.
I will shortly announce the location of the six BID
pilots in Scotland. They will be situated across a
broad range of areas. We will provide funding for
the pilots to enable the project managers to
engage fully with the business community and to
develop proposals that meet their needs. Once the
legislation is in place, we aim to put the BID
proposals to a vote.
A group comprising representatives from the
Convention of Scottish Local Authorities, the
Scottish Retail Consortium, the Scottish Chambers
of Commerce, Scottish Enterprise, the Association
of Town Centre Management, the Royal Institution
of Chartered Surveyors, the Royal Town Planning
Institute and the British Property Federation has
recommended a number of locations to me. The
breadth of representation on the group speaks
volumes for the breadth of support for BIDs.
I commend to the committee the policy intention
behind BIDs. We will do our best to answer
members’ questions. If we cannot answer any
detailed questions, we will get back to the
committee in writing as soon as possible.
The Convener: I thank the minister for his
introductory remarks, which set out the policy
context of the proposal. Members may now ask
questions.
Dr Sylvia Jackson (Stirling) (Lab): I thank the
minister for clarifying some of the issues around
BIDs. Last week, we were given some information
about the funding of BID pilots. What will the
funding be used for? How might Scottish
Executive funding be allocated to such
developments in future?
Mr McCabe: In the initial stages, we will
establish the pilot areas. We have said that we will
fund the pilots to the tune of £50,000 in each area
so that the BIDs can be worked up. We will test
the success of the pilots within the local areas. If
the pilots prove themselves, which we think they
may well do, a local levy will be introduced to help
finance BIDs projects.
Dr Jackson: Did you say £50,000 or £500,000?
Mr McCabe: I said £50,000, in each BID pilot
area.
Dr Jackson: Okay. How will that money be
used?
Mr McCabe: That is essentially a matter for the
people who have submitted the successful
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applications. They will want to work up the BID
pilots in their areas. It is for them to make the most
appropriate decisions at a local level to ensure
that the pilots are successful.
Dr Jackson: Can you comment on the size of
area that might be encompassed by a BID? Need
a BID be urban, or could there also be BIDs in a
rural context?
Mr McCabe: In an urban setting, the size of a
BID often settles itself because the local
businesses tend to know the ideal geographical
scope. Obviously, a rural BID would have to cover
a larger area, but if businesses come together in
the right way, there is no reason why a BID project
cannot be set up in a rural area.
Bruce Crawford (Mid Scotland and Fife)
(SNP): I am pleased to hear that each pilot area
will potentially receive £50,000. However—this
might not be true—last week we were told that
there would be no levy on the businesses in those
areas. In that light, is this really a pilot for properly
structured BIDs? After all, those businesses will
not have a longer-term commitment to support the
revenue stream that is associated with any capital
spend from the Executive.
Mr McCabe: In the pilot, the money is being
made available to allow the BID proposal to prove
itself. If that happens, there will be a levy on the
businesses involved to sustain the BID when the
legislation comes into force.
Bruce Crawford: But a city centre partnership—
like the one in Stirling—could use the money in the
same way that any organisation involved in a BID
would, because the partners are not expected to
contribute any funding.
Although I am not wholly sold on BIDs, I
acknowledge that one of their attractions is that
they provide long-term revenue streams to support
activity. However, how can we know that the
scheme will work properly for the businesses
involved and bring in extra value unless the pilot
puts the businesses to the test and requires them
to vote on whether they are prepared to put their
money where their mouth is?
Mr McCabe: The £50,000 will allow each BID
pilot to prove itself and it will enable businesses to
take a view on how the money should be applied
and on how the BID has worked in their area. If
the bill is passed and it comes into force, people
will be able to vote to retain the BID in the full
knowledge that, if the proposal is agreed to, a levy
will be applied to continue its funding.
Bruce Crawford: I understand that, but I
assume that, as in most of these situations, if
£50,000 is given to a BID project, there will be a
revenue requirement to support the project for
future years. Of course, that would not happen
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with a straight capital project. If a BID becomes a
reality under the legislation, but the businesses in
the area decide not to vote for it, what will happen
to the £50,000 and who will pick up the tab to
ensure that the revenue costs are supported?
Mr McCabe: The money will be expended to
allow the pilot project to prove itself. Clearly, we
could no more get it back than we could in any
similar situation.
Bruce Crawford: But what if—for example—the
businesses in the pilot BID decide to install closedcircuit television in the area? The £50,000 will
provide the capital to buy the equipment, but it will
not support the revenue costs. If the businesses
do not vote for the BID, how will those costs be
supported? Surely that is a reasonable question.
Mr McCabe: If any such initiatives are
considered during a BID pilot project, the
businesses will need to understand that spending
money in a particular way will have on-going
revenue costs. The people in those businesses
will be knowledgeable enough to know that, during
the BID pilot process, it would be unwise to
engage in an activity—installing CCTV is as good
an example as any—that required to be sustained
over a longer period.
I believe that in the BID pilot projects the money
will be spent on consulting businesses and on
ensuring that everyone is clear about future
intentions for the pilot BID area. Therefore, when
the bill is passed and businesses are eventually
balloted on whether they should pay a levy, people
will be in a much better position to know and
decide on how any levy that is generated would be
expended.
14:15
Bruce Crawford: I may be getting hung up on
the word “pilot”. Perhaps the pilot is more of a
pathfinder project to find out how BIDs would
work. The word “pilot” suggests to me a scheme
that is working in the way it is envisaged it would
work for real. However, I understand why a
pathfinder project to test how things would operate
would be useful in the circumstances.
Mr McCabe: Perhaps you are mixing up the
terminology.
Bruce Crawford: I am not.
Mr Andrew Arbuckle (Mid Scotland and Fife)
(LD): The Federation of Small Businesses did not
provide a glowing endorsement of BIDs. It
reckoned that BIDs could be another financial
burden. What is the minister’s view on that?
Mr McCabe: The FSB expressed some
reservations, but it also said that the bill went
some considerable way towards alleviating some
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of its major concerns. The FSB was reassured by
the fact that 5 per cent of local businesses will
need to support a BID proposal before it can go to
a ballot; 25 per cent of all eligible business will
need to vote in order for a ballot to be valid; and
the proposal will need to secure a dual majority.
Although the FSB expressed some concern, it
indicated that the bill offered considerable
reassurance about its major concerns in those
three areas.
Mr Arbuckle: Most retail areas contain a large
number of domestic properties. Possibilities for
BID expenditure include CCTV cameras,
additional community wardens and litter wardens.
Any of those would be a plus for the residents of a
BID area. Is it arguable that everyone who lives
within a BID area should contribute to it?
Mr McCabe: The levy will be for business
improvement districts. I see no argument for
pulling in the average ratepayer.
Mr Arbuckle: If the pilot projects are
successful—as I hope they will be—will the money
that they receive become the standard funding for
the expansion of BIDs?
Mr McCabe: We still have to decide on that, so I
do not want to give any further commitment than
has already been given. We have committed a not
inconsiderable sum of money, so we will wait and
see how things develop in the areas concerned
before we take further decisions.
Tommy Sheridan: One issue that was raised
last week is whether business improvement
districts will provide genuinely additional services
or services that should be provided anyway. Does
the minister have a firm definition of what
constitutes additionality in the context of BIDs? If
so, what is it? Is he confident that the bill will
ensure that BIDs provide additional services rather
than services that should be provided anyway?
Mr McCabe: That is an important point. I do not
have a clear definition of what constitutes
additionality, because I believe that the
businesses and local authority involved in a BID
should be able to decide on their own priorities.
There is a fear that some projects that might
emanate from BIDs will simply replace existing
local government services, but local government
exists and operates on the basis that it is
interested in improving conditions in local
communities. Local authorities are not instinctively
minded to find ways of avoiding their obligations
just because a BID has been put in place. That
said, we have committed ourselves to monitoring
how BIDs operate. Certainly, we would be
extremely concerned if evidence arose that the net
effect of a BID was to substitute activity that
should have taken place anyway.
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David McLetchie (Edinburgh Pentlands)
(Con): Following on from Tommy Sheridan’s point
about additionality, is there a requirement in the
bill to establish on a statutory basis the baseline
from which councils and others who are involved
in BIDs are starting and against which additionality
is to be measured?
Mr McCabe: The bill contains a requirement for
people to define the activities that they currently
undertake as far as they can, although margins
will always be involved.
David McLetchie: So although it is not an exact
science, there will be—broadly speaking—a
statutory requirement to establish a baseline
against which additions or improvements to
services can be measured. Is that correct?
Mr McCabe: Yes. We would be interested in
that. As I said a moment ago, we are keen to
monitor the experience of BIDs. If they simply
replaced activity, we would be extremely
concerned. If we are to monitor that situation, we
will need something to judge it against, so that
baseline will be important.
David McLetchie: Do you accept that there is a
baseline for what is currently provided and what
people perceive should be provided out of general
revenues rather than out of the levy?
Mr McCabe: I am not convinced that we would
ever find an end to the list of things that people
think should be provided—that is the nature of
public life. To some degree, we are entering into
the realms of local accountability, and councils
clearly should be held accountable for their
actions. If people at a local level felt that the level
of services provided was lower than the level they
were paying for, they could express a view
through the conventional means.
David McLetchie: Something that might be
perceived as additional is the introduction of CCTV
in a town or city centre. Do you perceive that as
being installed exclusively for a business benefit or
for a general public order benefit? If it is for the
latter, why should it be paid for out of BID funding?
Mr McCabe: CCTV programmes operate in
different parts of the country and in different parts
of local communities. As with the provision of any
public service, we do not please all the people all
the time. In some areas, some people would be
pleased only with 100 per cent coverage, but other
people would say that that was too much. There
may well be considerable CCTV coverage in local
communities, but a business in a certain location
might like something that is discreet and that
serves it more directly. A business or a group of
businesses might want to take that decision for a
range of reasons that are pertinent to their
activities.
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David McLetchie: Compared with the voluntary
partnership arrangements that many local
authorities have in relation to town or city centre
management, is it fair to say that the essence and
rationale behind the creation of the BID as a
creature of statute is that it will enable those who
see no value in what it will do to be compelled to
contribute to its cost?
Mr McCabe: That would be a rather perverse
interpretation. I do not see it in that way at all. The
rationale behind the BID is that it provides the
opportunity to involve the business community in a
way that has hitherto not been possible. The
business community would like to be able to work
in much closer partnership with colleagues in local
government, and the BID concept gives a far
greater incentive for it to do so. We are convinced
that we need to find ways in which the public and
private sectors can work much more closely and in
which the public sector can be a driver of
economic activity that leads to greater overall
benefit. We think that, over time, BIDs will make
an important contribution to that.
David McLetchie: But the essence of a BID is
that it will compel people who would not contribute
voluntarily to a scheme to do so.
Mr McCabe: People will be asked to vote and if
the hurdles have been overcome—if 5 per cent of
businesses support a proposal; if 25 per cent of
businesses turn out for the ballot; and if there is a
dual mandate in terms of the number of
businesses that are in favour of the proposal and
their rateable value—a democratic decision will be
taken.
As I said, we do not please everyone all the
time. I do not think that any of the democratic
decisions that we take, regardless of what they are
about, please everyone all the time, but they are
democratic. Even people who may not usually
wish to get involved in such activity will have the
reassurance of knowing that they had the
opportunity to express a view. Sometimes you win
and sometimes you do not.
David McLetchie: But we already have a
democratic structure involving councils and the
Scottish Parliament, through which people make
substantial contributions. You are defining another
subcategory of democracy and allowing a new
democratic body to impose a compulsory levy on
people who see no value in what it will do. Is that
not correct?
Mr McCabe: We are taking to another level the
fairly sophisticated model of democracy that we
are fortunate enough to enjoy, which we think will
be to the overall benefit of our community.
Bruce Crawford: I was glad to hear the minister
say that the average rate payer would not be
expected to pay—by that, I assume that he meant

3531

21 MARCH 2006

individual property owners—but what would
happen in circumstances in which the property
holder did not operate a business per se, but
leased a lot of property to people? Let us take the
example of the St John’s centre in Perth, which is
owned by a major property holder such as
Grosvenor. A business improvement project in that
area might well result in an improvement in the
area’s atmosphere and ambience. Would you
consider such a property holder to be a voter and,
if the vote went the right way, would you consider
them to be a contributor because they would gain
net worth out of the BID?
Mr McCabe: Are you talking about someone
from outwith the BID area?
The Convener: I think that Mr Crawford is
talking about someone who owns a shopping mall,
for example.
Mr McCabe: Do you mean the landlord?
The Convener: Yes.
Mr McCabe: I think that landlord involvement is
already catered for.
Bruce Crawford: In such circumstances, the
landlord would get a vote and would have to
contribute.
Mr McCabe: As you are aware, we have taken
steps on the use of a section 104 order under the
Scotland Act 1998, which we hope will progress
through the Westminster Parliament. There are
devolved and reserved issues around the concept
of BIDs. We are doing our best to progress the
issues that are within our competence and we are
promoting a particular approach among our
colleagues south of the border to the use of a
section 104 order. For very good reasons, the
approach that we are taking to BIDs north of the
border is slightly different from the approach that
has been taken south of the border.
Bruce Crawford: With respect, that does not
answer my question. In the circumstances that I
described, would the property owner get a vote
and would they have pay?
Mr McCabe: Yes—if the section 104 order goes
through.
Bruce Crawford: That is what that allows for.
Mr McCabe: Yes. However, I stress that that
area falls within the remit of the Westminster
Parliament. We have indicated the shape that we
would like that order to take.
Bruce Crawford: I am not aware that the
committee has seen a copy of that order. We may
have done, but—
Mr McCabe: We are still discussing the detail of
that with our colleagues at Westminster.
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Bruce Crawford: I want to dig down a bit more.
I can understand that it might be necessary to
pursue such an order because the issue may well
be reserved, but we are talking about the
introduction of BIDs in Scotland. We need to
define which property owners in a development
area would be required to pay. Would a distinction
be made between a property owner who owned
two or three shops in the area and a property
owner who owned a shopping mall? How will you
arrive at who will have a vote and who will have to
pay? That area is quite complicated.
Mr McCabe: I would not have thought that it
was all that complicated. I am not entirely sure
what you are driving at.
Bruce Crawford: With a property owner who
owns a mall, it is easy to define the area for which
they are responsible. Will they get a vote and will
they have to pay? What will happen with an
individual who owns two or three shops in an area
that are not part of a shopping mall but are
nevertheless businesses? Under the section 104
order, will landlords of a number of such properties
be in a position to vote and will they have to
contribute?
Colin Gilchrist (Scottish Executive Legal and
Parliamentary Services): The voting structure
would make a distinction between the rateable
occupier and the owner. The BID proposer could
suggest what proportion of the votes could be
allocated to whom.
Bruce Crawford: You talk about a proportion of
the votes being allocated, but at last week’s
meeting we heard that it would be one business,
one vote. I am now being told something different.
Forgive me for trying to tease out the matter, but it
is important.
Mr McCabe: It is obviously not the most
straightforward question. Billy McKenzie will have
another go at answering it; we will keep trying until
we get you the answer.
14:30
Billy McKenzie (Scottish Executive Finance
and Central Services Department): The issue is
very complex.
Bruce Crawford: I understand that. That is why
I am asking the question.
Billy McKenzie: I think that you are referring to
the different layers of ownership that can occur.
The plan is to allow the BID board to identify the
owner who will receive the benefit and then to
calculate the percentage of the levy that the owner
and occupier would have to pay—depending on
who received the greater benefit. The vote will be
calculated in a similar way: if someone pays 60
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per cent of the levy, they will get 60 per cent of the
vote.
Bruce Crawford: That is slightly different from
what we heard last week—although the witness
was speaking not on behalf of the Scottish
Executive, but about the experience south of the
border. Their understanding was that it would be
one business, one vote. However, if we are having
weighted voting, I imagine that the Federation of
Small Businesses will be concerned. With
weighted voting, a large business could have more
votes than the two or three shops next door.
Mr McCabe: Landlords are not involved south of
the border, but we are trying our best to ensure
that they are involved here in Scotland.
Bruce Crawford: It is still weighted voting
though, rather than one business, one vote.
Mr McCabe: You talked about the experience
south of the border, but landlords are not involved
there.
Bruce Crawford: But here, we are talking about
having voting that is weighted depending on scale;
we are not talking about one business, one vote.
Mr McCabe: But the vote is weighted on the
rateable value of the property. Each individual still
gets one vote.
Bruce Crawford: Okay. I think that we will have
to think about that a bit more.
Sylvia Jackson mentioned the area that a BID
would cover. I have spoken before about the
example of Dunfermline. Just outside the main
shopping area are the B&Qs of this world and the
warehouses. Would there be anything to prevent a
BID proposal from widening the envelope to
capture individuals on the edge of the town centre,
so long as the voting conditions were taken into
account?
Mr McCabe: In practice, I do not think that there
would be anything to prevent that from happening.
However, anyone who was involved in the project
would have to receive a benefit. By the same
token, there would be nothing to prevent people
outside the BID project from making a voluntary
contribution if they felt it appropriate.
Dr Jackson: How many groups came forward
for the pilot schemes? What criteria were used for
the six pilot schemes?
Mr McCabe: Originally, 13 groups submitted
proposals. The organisations that I mentioned
analysed the proposals and recommended which
ones should go forward.
Dr Jackson: How were they chosen? What
were the criteria for a pilot scheme?
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Billy McKenzie: Various criteria were
considered for each application. The main criteria
were the involvement of the business community
in a BID proposal, and the long-term sustainability
of the proposal. The details of the projects are
limited at this stage, although they will build up in
the next year. However, a view was taken on
whether the projects were reasonable within the
given timescales.
Dr Jackson: I am confused. Last week, we
heard about several problems in Inverness. Is the
Inverness scheme one of the pilot schemes? I
understood that it was. Last week, it did not seem
as if the criteria were sustainability and the
involvement of the business community.
Mr McCabe: That may have been the
impression that you were given last week, but
people come at these issues from different angles.
Dr Jackson: Yes—absolutely.
Mr McCabe: Of the 580 businesses in Inverness
that were surveyed, 69 per cent supported the BID
proposal, 8 per cent were against and 23 per cent
were undecided. When a survey was circulated to
the same businesses with some further questions
about the proposal, 89 per cent supported it, 4 per
cent were against and 7 per cent did not know. An
impression might have been created last week
with regard to Inverness, but the evidence that we
have at our disposal suggests that the reality is
somewhat different.
Michael McMahon (Hamilton North and
Bellshill) (Lab): I apologise for coming in late,
convener. If my question has already been asked,
please let me know and I will read the answer in
the Official Report.
We should look for best practice where it exists.
Has any analysis been done of the players who
are involved in the BIDs down south to see
whether they are the same players who would be
involved in Scotland, or would we be comparing
apples with oranges?
Mr McCabe: We have been working with and
consulting the same organisations. The responses
that we are receiving and the early impressions of
the projects down south seem to chime very well
with the proposals in Scotland.
Michael McMahon: When we took evidence
from the FSB last week, there seemed to be a
degree of hostility to the idea, yet the
organisations that it represents are similar to those
that are participating in the BIDs in England. Has
any analysis been done of cultural differences?
Why would there be hostility from shop owners in
Scotland but not from those in England?
Mr McCabe: I do not think that there is any
evidence of hostility from shop owners or people
who lease properties in Scotland. Some people
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may think that it is in their interests to create a
different impression, but we have no evidence
base to support that. The FSB undoubtedly raised
some concerns in its evidence, as was mentioned
earlier, but it acknowledged that some of its major
concerns had been assuaged by the bill. In
general, there is a strong body of support for the
concept in the business community.
The Convener: A question arose last week
about not-for-profit businesses such as charity
shops. In England, different BIDs take different
approaches to the question whether such
businesses should contribute to the levy. Does the
Executive have a view on that or will you leave it
to individual BIDs?
Mr McCabe: The bill tries to adopt a flexible
approach to that. It allows charity shops to be
exempted from the BID process.
David McLetchie: If a charity shop is exempt
from the BID process under the bill, why would it
rush to volunteer to hand over any of its hardearned charitable cash to contribute on a voluntary
basis?
Mr McCabe: Sorry?
David McLetchie: As I understand your
previous answer, you said that the legislation
already allows charity shops to be exempted from
payment.
Mr McCabe: What I meant is that the bill allows
individual BID boards to exempt them if it chooses
to do that.
David McLetchie: So they are not exempt on
the face of it. In other words, standing a decision
to exempt them, they are liable. Is that correct?
Mr McCabe: The facility exists for the BID board
to exempt them if it chooses, yes.
David McLetchie: So, if the board does not
specifically exempt them, they will be liable.
Mr McCabe: Yes.
David McLetchie: Thank you.
The Convener: That brings us to the end of our
questions, minister. Thank you for your evidence. I
also thank Mr Gilchrist and Mr McKenzie.
Tommy Sheridan: We put on the record our
congratulations to the minister.
The Convener: Indeed. I am sure that all
members of the committee will want to
congratulate the minister on his marriage at the
weekend. We wish you many years of happiness,
minister.
Mr McCabe: Thank you.
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EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 4, No. 3 Session 2
Meeting of the Parliament
Wednesday 17 May 2006
Note: (DT) signifies a decision taken at Decision Time.
Planning etc. (Scotland) Bill: The Minister for Communities (Malcolm
Chisholm) moved S2M-4270—That the Parliament agrees to the general
principles of the Planning etc. (Scotland) Bill.
Patrick Harvie moved amendment S2M-4270.1 to motion S2M-4270—
Leave out from “agrees” to end and insert—
“recognises the need to restore public trust in the planning system;
considers that a greater emphasis on consultation and public
involvement is to be welcomed but does not negate the need to
rebalance the rights which can be exercised in the system, such as the
right to take part in public inquiries, the right to select the form in which
a hearing takes place or more equal rights at the appeal stage;
considers that a hierarchy for planning must be designed to give clarity
over the categories of development to ensure that all interested parties
know what to expect from the system; considers that a statutory
national planning framework is a positive move but that the procedures
for its approval and for public and parliamentary scrutiny must be
greatly enhanced; is not satisfied that the Planning etc. (Scotland) Bill
meets these requirements of restoring trust, rebalancing rights, giving
clarity and enhancing scrutiny, and therefore does not agree to the
general principles of the Bill.”
After debate, the amendment was disagreed to ((DT) by division: For 12,
Against 99, Abstentions 0).
The motion was then agreed to ((DT) by division: For 98, Against 11,
Abstentions 2).
Planning etc. (Scotland) Bill: Financial Resolution: The Deputy Minister for
Communities (Johann Lamont) moved S2M-3961—That the Parliament, for
the purposes of any Act of the Scottish Parliament resulting from the Planning
etc. (Scotland) Bill, agrees to any expenditure or increase in expenditure of a
kind referred to in Rule 9.12.3(b)(iii) of the Parliament’s Standing Orders
arising in consequence of the Act.
The motion was agreed to ((DT) by division: For 78, Against 11, Abstentions
20).
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Planning etc (Scotland) Bill:
Stage 1
The Presiding Officer (Mr George Reid): The
next item of business is a debate on motion S2M4270, in the name of Malcolm Chisholm, on the
general principles of the Planning etc (Scotland)
Bill.
14:04
The Minister for Communities (Malcolm
Chisholm): I thank the Communities Committee
for its thorough consideration of the Planning etc
(Scotland) Bill. I welcome the committee’s
endorsement of the bill’s principles and its
extremely detailed and comprehensive report. I
am sure that we will be able to respond positively
to many of the committee’s recommendations,
although I will be able to refer to only a few this
afternoon.
Our approach to drawing up the reforms has
been open and transparent and has involved a
wide range of interested parties. We will continue
to engage, and will even intensify, stakeholders’
participation throughout the process of preparing
secondary legislation and guidance. In the
interests of greater transparency, we shall also
produce, before stage 2, a consolidated version of
the parts of the Town and Country Planning
(Scotland) Act 1997 that the bill substantially
amends.
As I have said before, the bill heralds the most
fundamental and comprehensive reform of the
planning system in Scotland since its creation in
the immediate post-war period. The case for
change was overwhelming and calls for reform
came from the widest possible range of interests.
All those who are involved in planning—local
communities, planning professionals, voluntary
organisations, business and the wider public—saw
the system as complex and inaccessible. Many
complained of an overly bureaucratic system, with
built-in delays, uncertainty and unpredictability
hampering investment. Too often, people could
not understand why and how decisions were being
made, nor how they could act to influence those
decisions. Our modernisation will establish a new
planning system that is quicker and more efficient
and which has community involvement at its heart.
I regard those two themes—efficiency and
community involvement—as the two pillars on
which our reforms are to be built. They are of
equal and fundamental importance. An efficient
planning system will be a major contributor to
sustainable economic growth and to delivering
high-quality outcomes. Equally, creating more
opportunities for community participation will help
local people to shape the decisions that affect their
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communities and to forge new partnerships and
ways of working.
A key aim of our modernisation proposals is to
reinforce the central role of development plans in
the planning system, guiding and shaping the
future development of our localities, and to ensure
that local people and other stakeholders have a
wide range of opportunities to influence change in
their communities. That will involve early
engagement and participation by communities,
making the most of their local knowledge and their
views about how their area should develop. It will
be backed up by new measures to assess the
effectiveness of that participation before plans
take effect.
Having up-to-date development plans is about
far more than meeting targets. Development plans
can ensure transparency and predictability in the
system, which will benefit applicants and
communities alike. They can also ensure that local
authorities and the communities that they serve
can set out their shared vision of an area’s
development in the round, rather than responding
piecemeal to individual planning applications.
Crucially, there will be a statutory duty on planning
authorities to exercise their development planning
functions with the objective of contributing to
sustainable development. The reformed planning
system will be based on a sustainable
development approach; that is why we are also
considering how best to apply a similar duty to the
production of the national planning framework, as
recommended by the committee.
The second national planning framework will be
a key element in the planning modernisation
package. For the first time, there will be the
opportunity for a national debate about Scotland’s
long-term spatial development and the key
projects that will be required to support it. Through
our national planning framework, we will set out
what those priorities are and the Scottish
Parliament will rightly have the opportunity to
consider and debate them; in that way, elected
representatives will be doing what they do best—
considering how to meet the needs of Scotland.
Mr John Swinney (North Tayside) (SNP): In
his comments on the national spatial planning
frameworks, will the minister reflect on the fact that
we are still awaiting—and have been for a very
long time indeed—further guidelines from the
Scottish Executive on the spatial approach to the
development of onshore wind farms? When can
we expect to have that type of approach, to enable
communities to begin to understand how they can
respond to the challenges that they all face on that
question?
Malcolm Chisholm: A draft Scottish planning
policy on renewable energy will be coming out
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very soon. Indeed, I had another meeting about
that yesterday.
Mr Swinney: How soon?
Malcolm Chisholm: In the next few weeks.
Perhaps we have not been clear enough about
the process for preparing the national planning
framework and about the opportunities that there
will be for participating in that process. The
content of the draft framework that is submitted to
Parliament for consideration will not come as a
surprise, because the issues that are raised by the
framework will be in the public domain well before
it is laid before Parliament. Any projects that are
identified as national developments will already
have been the subject of consultation and debate
as part of the development of other strategies or
programmes, such as those for regeneration,
transport or waste management.
Christine Grahame (South of Scotland)
(SNP): Will the minister take an intervention?
Malcolm Chisholm: I shall give way in a
moment.
Stakeholders, the public and members of
Parliament will have the opportunity to participate
in the debate on the framework at several stages,
including initial consultation on the scope and
content of the framework, the publication of a draft
for public consultation, and scrutiny of a final draft
in Parliament.
That is why it was our view that a period of 40
days will provide sufficient time for Parliament to
consider a broad spatial strategy, which will
already have been subject to widespread
consultation and debate—we will report on that
consultation process when we present the final
draft to Parliament. However, I acknowledge the
concern that for such an important and broadranging document there must be sufficient time for
parliamentary consideration. We will reflect on the
issue and return with a view prior to the
committee’s stage 2 consideration of the bill.
The other three levels in the planning hierarchy
will also contribute to a more efficient and
transparent system.
Our proposals for processing agreements for the
most complex planning applications will respond
both to developers, who seek certainty and
predictability in major investments, and to
communities, which will be consulted before the
application has even been submitted. Those are
sensible proposals that will ensure that the
planning system is a contributor to sustainable
economic growth and is responsive to the views of
communities.
Our proposals for delegating as many
applications as possible to the local level will
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rebalance the planning system and ensure that
many more planning decisions and, in certain
circumstances, appeals are made locally. That is
entirely in keeping with our view of planning as
primarily a local service, which is best run and
maintained by people who are accountable at the
local level.
I acknowledge the concerns of the Communities
Committee and the Convention of Scottish Local
Authorities about certain provisions in the bill that
might seem to undermine the autonomy of local
authorities. We recognise and strongly support the
crucial and democratic role of local authorities in
delivering an effective system and are reflecting
on stage 2 amendments that will help to reinforce
that role.
We are considering the scope for removing
certain types of development from the planning
system altogether, through a review of the general
permitted development order. That will help the
planning system to raise its sights and ensure that
it does not spend a disproportionate amount of its
time embroiled in neighbour disputes or minor
matters that have limited wider significance. The
initial results from our research into permitted
development were made available to the
committee this week.
To deliver a modern and efficient planning
system, we need not only to reform
comprehensively our planning procedures and
priorities, but to address the human resource
issues in relation to the education, training, supply,
recruitment and retention of planners.
In the financial memorandum, we have provided
our assessment of the financial implications of the
reform proposals that are contained in the
Planning etc (Scotland) Bill. We have
supplemented our earlier estimates with additional
information in response to concerns that were
expressed by the Finance Committee. We shall
review and revise those cost estimates with
COSLA, local authorities and other interested
parties as the bill progresses through Parliament
in order to agree the scale of the problem and to
identify possible solutions.
I wanted to make a brief comment about
affordable housing, but I will cut that back since I
want to take Christine Grahame’s intervention.
Christine Grahame: I will not make it now.
Malcolm Chisholm: Okay. In that case, I will
read out that part of my speech.
The committee’s report rightly drew attention to
the lack of affordable housing that is creating
severe social problems in some parts of Scotland.
The measures in the bill to revitalise development
plans have the potential to address the situation in
the long term, given that plans are the only
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mechanism by which local authorities can release
sufficient land for all types of housing.
In the short term, we can examine other
mechanisms related to the planning system. I
have announced the creation of an affordable
housing working party, which I will chair. That will
bring together local government and key
stakeholders to discuss how to make better use of
existing mechanisms to help deliver affordable
housing where it is most needed. We have also
announced research that will examine, first,
whether a specific use class for affordable housing
might be of assistance and, secondly, what other
mechanisms not currently in use might assist in
the delivery of more affordable housing.
Dr Sylvia Jackson (Stirling) (Lab): Will the
minister give way?
Malcolm Chisholm: I had better make
progress, given that I read out that extra section of
my speech because Christine Grahame did not
make her intervention.
The Presiding
minutes, minister.

Officer:

You

have

seven

Malcolm Chisholm: In that case, I will give way.
Dr Jackson: What is the timescale for the
working party on affordable housing?
Malcolm Chisholm: It will hold its first meeting
in June.
The second pillar of our reforms is to ensure
greater rights for communities to participate in the
planning system. Much has been said and written
about the breakdown in trust between planning
and local people and about the system’s lack of
credibility. Radical solutions are required. I believe
that it is imperative that we seek to rebuild that
trust on the basis of early participation,
transparency and dialogue. As I have noted,
putting in place a system with requirements for upto-date and responsive development plans will go
a long way to restoring a framework for meaningful
public participation in planning.
The bill contains a range of requirements for
enhanced publicity and notification to neighbours
of key development proposals. We will also
require the submission of a consultation statement
in which the local authority will set out all the steps
that it has taken to reach out to local people and
seek their views. Where that consultation has
been inadequate, ministers will be empowered to
ask the local authority to go back and make
greater efforts before the plan can be finalised.
On individual planning applications, the bill sets
out new requirements for information, participation
and, in certain circumstances, hearings and prelegislative consultation. The bill should ensure that
all those who are potentially affected by a planning
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application will hear about it and will have the
chance to make their views known, either by
written submission, or, more frequently, through
hearings and wider participation. Once decisions
have been made, we will require local authorities
to give reasons for their decisions, both positive
and negative.
Mike Rumbles (West Aberdeenshire and
Kincardine) (LD): Will the minister give way?
Malcolm Chisholm: I want to make some more
progress before I give way.
There are key non-legislative aspects to
participation, including lessons to be learned and
disseminated about the quality of stakeholder
engagement. I am ambitious for us to put in place
the most creative and innovative procedures. We
will therefore produce a planning advice note on
community engagement to provide advice on the
new requirements for inclusion; give practical
guidance
on
approaches
to
community
participation; and highlight examples of best
practice. The PAN will emphasise the importance
of early engagement, of having an open and
transparent process and of providing explanations
of how decisions were reached so that people can
see that their views have been considered. The
PAN will encourage participation using a variety of
approaches that are appropriate to the needs of
the different communities of interest. For example,
as highlighted by the committee, the guidance will
include advice on how to involve equalities groups
to ensure that they have opportunities to
participate in the planning process.
The PAN will be placed on the web so that it can
be regularly updated with, for example, information
about support for those who are involved on all
sides of engagement. Importantly, the web-based
version of the PAN will contain examples of
effective participation in development planning and
management, as they emerge from developers
and communities.
Over the next few months, we will engage in
locations throughout Scotland with a range of
stakeholders and communities, including minority
ethnic groups, young people, Gypsies and
Travellers, to obtain views. We would encourage
community groups, planning authorities and
developers to get involved in that process. We
shall, of course, also ask for the committee’s
views. We want the final PAN to be as helpful and
innovative as possible to enable everyone to
participate in the planning process.
Mike Rumbles: The system and the process
sound good, but does the minister agree that, no
matter how good the process, mistakes will be
made, human nature being what it is? There is an
appeals process for developers, but people who
are immediately affected by, for instance,
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neighbour notification will have no means of
redress. Will the minister take on board that point?
Malcolm Chisholm: Obviously there has been
a full debate in the committee, which I am sure will
feature during this debate. The committee took a
great deal of evidence and—correctly, in my
view—it has come down against the approach of
bolting on a third-party right of appeal. Everything
that I am saying is to do with participation from the
earliest possible stage.
I wanted to say a lot about good neighbour
agreements, but I will have to skip some of it.
However, I acknowledge the Communities
Committee’s contribution on that and many other
issues. We will certainly consider carefully the
committee’s recommendations and I undertake to
develop comprehensive guidance on the issue, on
which we will consult. I think that that is the
substance of what the committee asked for.
Good
neighbour
agreements
will
give
communities a greater say, but overall
responsibility for monitoring how a development
operates and, where necessary, for enforcement
will rightly remain with the planning authorities.
Everyone should have confidence that when a
development takes place it does so in compliance
with the terms of its planning permission. The bill’s
provisions will strengthen the planning authorities’
ability to take effective enforcement action more
swiftly through temporary stop notices and to raise
awareness of enforcement procedures through our
proposals on enforcement charters. I am pleased
to note the committee’s support for those
measures. I also note the committee’s call for
fixed-penalty notices to provide an additional
means of enforcing planning decisions. The
Executive intends to produce proposals on that at
stage 2.
I recognise that some people have particular
concerns about cases in which the local authority
proposes, or is an interested party in, a new
development. It is our intention to lodge an
amendment at stage 2 to ensure greater
transparency by withdrawing the notice of intention
to develop procedure in favour of straightforward
planning applications. We will also introduce
measures to ensure that such cases will be
subject to additional scrutiny where a local
authority
development
departs
from
the
development plan or encounters a significant body
of objection.
For change to be successful and lasting, it must
encompass all participants in the planning system:
policy makers; those who are responsible for
development
plans
and
development
management; local authority decision makers;
developers; consultees; the planning schools; and
other stakeholders, including communities. To
start laying the foundations of the programme of
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culture change, there will be an important research
project into the culture and future of planning. The
outcomes of that research will form the bedrock of
proposals to assist culture change.
The planning system needs a radical overhaul,
in the interests of greater efficiency and greater
public participation. There is a strikingly broad
consensus behind the principles that the bill
promotes. The bill promotes a development planled system and an approach that will bring greater
certainty and rigour to planning processes; it sets
out a framework that promotes the early
engagement and participation of local people in
decisions that affect them; it promotes more
rigorous
enforcement
and
more
active
performance management; and it acknowledges
the need for the approach to be underpinned by a
fundamental change in the culture of planning,
which will involve all those concerned.
Of course, there are issues to discuss and
debate as we go forward, because planning is a
broad-ranging and complex subject. However, we
have the opportunity to effect a real, lasting and
beneficial modernisation of Scotland’s planning
system.
I move,
That the Parliament agrees to the general principles of
the Planning etc. (Scotland) Bill.

14:21
Patrick Harvie (Glasgow) (Green): It is not
unusual for a Green to be outside even “a
strikingly broad consensus”.
I am sure that I will not be the only member of
the Communities Committee to express gratitude
to the clerks and to fellow members of the
committee for their work during recent months.
From the pre-legislative stage of the proposals,
the process has been thorough and many
individuals and organisations who contributed to
the process and spoke to the committee about the
bill acknowledged the efforts of the team.
It is right that we make a significant effort on the
bill, which represents a major opportunity to help
to set the context for pretty much all physical
development in Scotland, perhaps for decades.
That being so, despite my many concerns about
the direction that the Executive is taking, I will
mention positive elements in the bill.
In a devolved context, the planning system is
one of the most significant tools that we have to
help to facilitate a transition towards a
fundamentally more sustainable society. Therefore
I welcome enthusiastically the proposed new duty
on Scotland’s councils to perform their planning
functions with the objective of contributing to
sustainable development. I am pleased that the
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Executive accepted the argument that in taking
more substantial planning functions by putting the
national planning framework on a statutory basis,
it should itself be under a duty to consider
sustainable development. I commend the
Executive for agreeing to lodge an amendment to
that effect.
The subtle shift in the Executive’s language
about priorities has been interesting to witness.
The partnership agreement put economic growth
on a pedestal, but the white paper, “Modernising
the planning system” referred to “sustainable
economic growth”, which apparently reflected a
recognition that not all activity that generates
growth is to be welcomed. During the progress of
the bill, the phrase, “sustainable economic
development” has been used more frequently. I
hope that the trend will continue and that future
Executive policy will give clear priority to
sustainable development and not just economic
development.
The Executive’s aspirations in introducing the bill
are for a fairer, more balanced planning system,
as well as for a more efficient system. I have little
doubt that the bill will help to achieve the progress
towards efficiency that developers and planning
authorities want—I am not opposed to that. I have
little doubt that the bill will provide people in
Scotland with opportunities to put across their
views through consultation at all levels in the
planning system—I am not opposed to that.
The issues on which I disagree are described in
the amendment, which sets out four major
objectives that we should set ourselves in
reforming the planning system. First, we must
restore public trust, which is at a low ebb.
Secondly, we must rebalance the rights that
people can exercise, which are currently stacked
in favour of developers and against even the most
proactive, articulate and constructive community.
Thirdly, we must give clarity, so that not just
developers but all interested parties, such as the
people who have to live with the impact of
planning decisions, know what to expect from the
planning system. Fourthly, we must ensure that
the planning functions that are exercised nationally
by ministers are subject to meaningful scrutiny in
public and in the Parliament.
I am sure that few people would deny—and the
Executive acknowledges—that public trust in the
planning system is low. There can hardly be a
constituency, or even a council ward, in Scotland
in which planning issues have not caused at least
some controversy or anger. Undoubtedly, some
people’s engagement with the planning system
can be described as nimbyism or just plain
selfishness, but I am convinced that they are a
minority. Most people who engage with the
planning system do so out of genuine concern
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about their community’s future and the
environmental
and
social
impacts
of
development—they are not anti development.
Many people find that engaging with the system is
like banging their head off a brick wall.
How can we regain people’s trust? Planning will
always be contentious and it will never be possible
to please everybody or give everybody the
outcome that they want on every issue. However,
although the Executive has responded well to the
business community’s demands for the reforms
that it wants, it has ignored the reasonable and
restrained calls for more fairness in the system for
communities, which is not the right approach. We
should make it clear that people are not mere
extras in the system and we can do that by giving
them some power. Trust is not a one-way street. If
we want people to trust the planning system, we
must trust them to exercise real rights responsibly.
The debate on the bill is often dominated by the
issue of a third-party right of appeal. My second
theme is the balance between rights and
consultation. Even the term “third-party right of
appeal” seems to demean people who engage in
the system. Calling them third parties implies that
they are lesser parties or bystanders when, in fact,
the people who live with the good and bad
consequences of development should be at the
heart of the system. I endorse a TPRA, not
because I want there to be lots of appeals, but
because I want a fairer system. The Executive
acknowledges the unfairness of the current
system, in which a community that has worked
hard, perhaps for years, to oppose an unwelcome
development may win its case, only to find that the
developer has another roll of the dice. However, if
the developer wins the first round, it is game over.
The Executive acknowledges that unfairness but
chooses not to end it.
I want to broaden out the issue beyond one set
of rights and talk about the balance between rights
and consultation. We all know that consultation
can sometimes be a good thing, but it can also
sometimes be a bit of a tick-box exercise. I am
sure that the Executive fully intends to support
innovative and meaningful approaches to
participation and consultation, all of which have
value. However, the value will be lost if the
consultation is seen as an alternative to real rights.
People will have fewer rights under the new
system than they have at present. Ministers must
acknowledge
the
deep
cynicism
about
consultation, which has been compounded by the
fact that the overwhelmingly positive response to
the consultation on wider rights of appeal fell on
deaf ears. For people to engage, we must give
them certainty that their views have weight.
My amendment calls for greater clarity on the
hierarchy of developments. Pretty well everybody
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agrees that a hierarchy is a good idea in principle.
The hierarchy will help to deal with the absurd
situation that it is difficult for planning departments
to devote the appropriate level of resources to the
applications that truly merit those resources.
However, too much has been left out of the bill.
The bill does not tell people what they can expect
of the hierarchy; which kinds of development will
fall into which category; whether the same
formulaic approach will be used in all parts of the
country or whether a more flexible approach will
be taken; or in what circumstances the Executive
will use its powers to recategorise particular
developments. If we want to give clarity, not only
to developers about the timescales for planning
decisions but to communities about what they can
expect from the system, we need a little more in
the bill.
The fourth theme in my amendment is the
national planning framework and scrutiny. In the
Communities Committee, I argued consistently
against the 40-day time limit for scrutiny of the
framework and I was disappointed that more
committee members were not willing to challenge
that. I am not opposed to the statutory nature of
the NPF or to the possibility of including specific
developments of national importance in it.
However, I object to the reduced opportunity that
people will have to challenge proposals once they
have been included in the framework and the
cursory nature of the proposed scrutiny process.
Karen Whitefield (Airdrie and Shotts) (Lab):
The member suggests that the committee did not
support him but, to clarify, the recommendation in
the committee report is that the Executive extend
the consideration period to 60 days. The member
might want to go further, but the entire committee
agreed that the period should be extended to a
minimum of 60 days.
Patrick Harvie: My point is that to impose any
limit completely removes the flexibility.
There will be situations in which there may be
little change in a national planning framework from
the previous edition. There may be little
contentious new material, in which case a fixed
period might be fine. However, there will be other
situations in which highly contentious specific
developments are included, in which a radical shift
in policy is expressed through the national
planning framework. It is appropriate then for
Parliament to have as much flexibility as it
chooses and for all committees that have an
interest—the Enterprise and Culture Committee,
the Local Government and Transport Committee,
the Environment and Rural Development
Committee or the Communities Committee—to
take evidence on the issues on which they feel
they need to, to report to Parliament and for
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Parliament to make a decision. That is the
flexibility that I am calling for.
There is good stuff in the bill, but it is
overbalanced by the negative aspects that I have
outlined. Members may disagree, but we should
acknowledge that many of the people from outside
Parliament who have considered the bill retain
deep cynicism about the proposals.
I move amendment S2M-4270.1, to leave out
from “agrees” to end and insert:
“recognises the need to restore public trust in the
planning system; considers that a greater emphasis on
consultation and public involvement is to be welcomed but
does not negate the need to rebalance the rights which can
be exercised in the system, such as the right to take part in
public inquiries, the right to select the form in which a
hearing takes place or more equal rights at the appeal
stage; considers that a hierarchy for planning must be
designed to give clarity over the categories of development
to ensure that all interested parties know what to expect
from the system; considers that a statutory national
planning framework is a positive move but that the
procedures for its approval and for public and parliamentary
scrutiny must be greatly enhanced; is not satisfied that the
Planning etc. (Scotland) Bill meets these requirements of
restoring trust, rebalancing rights, giving clarity and
enhancing scrutiny, and therefore does not agree to the
general principles of the Bill.”

14:31
Christine Grahame (South of Scotland)
(SNP): I begin by adopting Patrick Harvie’s
opening remarks on the work of the Communities
Committee, the clerks and the witnesses who
gave evidence. I have less time than the minister
had, so I will not be able to touch on as many
issues; I hope that my colleagues will pick up on
them.
I agree with the minister that reform of the
planning
system—from
a
householder’s
application to install a Velux window or
conservatory, to the urgent requirement for
affordable housing, which I have no doubt my
colleague Tricia Marwick will explore, to a new
Forth road bridge—is long overdue. The method of
reforming the system by means of what is
essentially a substantial amendment to the Town
and Country Planning (Scotland) Act 1997 is
clumsy. I think that the minister has accepted that,
and I understand that a consolidated version will
be introduced without delay. I wish that that had
been done in the first place.
Like the curate’s egg, the bill is good in parts. I
shall start with a good part. The Scottish National
Party welcomes endeavours to make planning
more accessible and participatory—that was
picked up by some of our witnesses. Planning is
the core of properly functioning communities and a
vibrant economy. It also determines where
motorways will be built, how supermarkets will
impact on the local economy and, indeed, where
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Blair nuclear power stations will be located—but
perhaps more on that later. Planning turns out not
to be the dull creature that it appeared to be; it is
powerful and it shapes not just our landscape but
our lives for generations.
I hear what the minister said about community
involvement and his planning advice note. Like
Patrick Harvie, I have issues about early
consultation
and
engaging
people
and
communities in planning. That is a noble
aspiration, but it is only that—an aspiration. The
public’s experience of local hospital closures
following the Kerr report has left them with a bad
taste in their mouth—otherwise known as
consultation.
Evidence from community groups made it plain
that whatever the minister claims, they wish to
have a limited community third-party right of
appeal, not as a backstop to the planning process
but integral to it. Indeed, where TPRA has been
introduced it has not opened the floodgates; it has
reinforced the requirements on developers and
planners to go with the grain of the community. I
stress the words limited and community. As the
Communities Committee’s report shows, I argued
that when there is a variation of a planning
consent and it is agreed between the planner and
the developer that it is not substantial, the
development can go ahead without involving the
community. However, there is a case for having a
community right of appeal there. There are also
European convention on human rights issues,
which I think was conceded by the bill team. There
are issues for communities about access to advice
via Planning Aid for Scotland, which is a funding
issue. I shall just touch on that, though if I can I
shall address resources later. There is much more
to the bill.
Another good part of this curate’s egg is the
hierarchy of developments, from national, major
developments to local, minor developments. That
is pragmatic although, as usual—and as is the
case with so much of this bill—the flesh is in the
subordinate legislation. The subordinate legislation
will be subject to the affirmative procedure, and
the Communities Committee will have no
opportunity to amend it—that issue must be dealt
with by the Procedures Committee. I share Patrick
Harvie’s concerns about having a level playing
field throughout Scotland.
The requirement for local development plans to
be updated on a five-yearly cycle is excellent.
Many plans are in disrepute because they are so
outdated, but the requirement will put stress on
planning departments in local authorities, which
are already overstretched. A recent parliamentary
answer disclosed that the total number of people
qualifying in planning subjects had fallen from 265
in 1999-2000 to 205 in 2003-04, which is the last
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year for which we have figures. Planners neither
grow on trees nor come into being overnight, so
there are huge issues about developing the
human resources that we need to deliver the bill.
That issue—together with funding issues—was
highlighted by local authorities, among other
witnesses, and by the Finance Committee. My
colleague Stewart Stevenson will develop that
point.
I make passing reference to the consultation
between the Treasury and the Government here
on the planning gain supplement that it is
proposed to levy on development land value
increases, which is to be remitted to Gordon
Brown and is to be funnelled back to Scotland
somehow. Its impact on section 75 agreements
remains undetermined, but it was of such concern
to the councillors who gave evidence to the
Communities Committee that Councillor Davies
described them all as being
“deeply unhappy and worried about the Treasury’s proposal
for a planning gain supplement”.

Councillor Dunn said:
“the planning gain supplement—the system that is
proposed in the Westminster bill—would be a complete and
utter nightmare. If it were introduced, we would be left with
a £150 million gap in our delivery of schools, road
infrastructure and park-and-ride facilities, all of which we
are getting as a result of section 75 agreements with
developers.”

Councillor Davies then said:
“It would be disastrous for affordable housing policy.”—
[Official Report, Communities Committee, 22 March 2006; c
3333.]

We still do not know where the proposal is going.
COSLA said that it tried to get more information
but that the information it received was “suitably
vague”. It is a bit like saying in here that things will
happen soon, although I am delighted that the
minister has defined how soon.
The bill’s ECHR compliance is an issue. The
Executive has taken the line that certain sections
might not be ECHR compliant but that the bill as a
whole is, which cures any ills in it. Like various
people, I do not agree with that position. The
Communities Committee report notes that a
minority of the committee, including Euan Robson,
was concerned about the proposal to give Scottish
ministers the power to decide the format of
appeals, and states:
“The Committee notes the view of some witnesses that
these provisions may be challenged on the basis that they
are not compatible with the European Convention on
Human Rights.”

There are other ECHR issues. Quite a few of the
measures in the bill are not ECHR compliant and,
even if the bill overall does comply with ECHR, the
spirit of the bill does not. The loss of the right to
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decide the appeal procedure, the balance in that
process going to ministers, and the loss of a
community right of appeal, even in limited
circumstances, might all be challengeable. I know
that the minister will say that it is always possible
to take a case to the courts, but little communities
cannot always go to the courts.
The Deputy Minister for Communities
(Johann Lamont): Is it not the case that a thirdparty right of appeal would involve more decisions
for ministers? Those who advocate it have to
recognise that more decisions would be made at
the centre.
Christine Grahame: No, the community right of
appeal—which I will allow Sandra White to
develop—would bring people back into the
process. For instance, the example that I gave of a
decision about whether a change was substantial
would be highly challengeable in the courts.
Johann Lamont rose—
Christine Grahame: I have one minute.
The Presiding Officer: You have two minutes.
Christine Grahame: Thank you, Presiding
Officer.
To return to the curate’s egg, I will focus on the
most concerning issue in the bill—the national
planning framework and the processes by which
the Parliament may scrutinise and influence it. The
committee rightly did not agree with a 40-day
period for parliamentary consideration of the
framework. Some members wanted 60 days, but I
and others wanted the Parliamentary Bureau to
determine the timetable for parliamentary scrutiny
if the Parliament scrutinises the framework—we
do not even know whether it will.
The matter is even more urgent because of what
we read in today’s edition of The Herald, which is
that according to Blair the future is nuclear.
John Home Robertson (East Lothian) (Lab):
Hear, hear.
Christine Grahame: John Home Robertson
agrees. The Herald says:
“the prime minister challenged his opponents to embrace
nuclear energy in the long-term interests of the country”.

I have news for Mr Blair: Al Capone was toppled
by rather dull tax laws, and Jack McConnell might
just be toppled, if Mr Blair goes down that route,
by rather dull planning laws.
The solution for the Scottish people is to vote for
the Scottish National Party at the next election.
We will have no nuclear power stations in
Scotland, and I know that the Liberal Democrats
will support us in that.
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14:40
Dave Petrie (Highlands and Islands) (Con): I
echo Patrick Harvie’s and Christine Grahame’s
thanks to the clerks, witnesses and Communities
Committee colleagues for their excellent support.
I declare an interest as a former Scottish Water
manager.
When the Planning etc (Scotland) Bill was
introduced to Parliament on 19 December last
year, I did not think in my wildest dreams that I
would be standing here opening this debate for my
party. I was probably teaching S2 maths at the
time. I am a recent addition to the Communities
Committee, and I have found the legislative
process stimulating and interesting. I give much of
the credit for this speech to my predecessor, good
friend and long-term mentor, Mary Scanlon, and I
thank her for all her input and the hard work that
she, like all members of the committee, undertook
in scrutinising this large and complicated bill,
which has culminated in an excellent stage 1
report.
The Scottish Conservative party supports
thorough reform of the planning system and
welcomes the bill as a positive move for Scotland,
which we have long called for. The planning
system in Scotland must be streamlined where it is
cumbersome, made faster where it is slow and
inefficient, and simplified where it is prohibitive to
development. The planning system should reach
and maintain the high standards of service that are
necessary for 21st century Scotland.
It is particularly essential that the Planning etc
(Scotland) Bill heralds improved community
involvement through the principles of wider
accessibility and transparent communication and
the use of modern technology. The bill, once
amended, must address public cynicism and
uncertainty for developers and local communities.
The Scottish Conservatives welcome the flexibility
that will be introduced by different levels of
planning applications and provisions such as
permitted developments.
As the Communities Committee acknowledged,
there must be a real culture change for the bill to
function as it should. It is essential that we move
from an adversarial process to an inclusive one
with recognisable public participation. The
introduction of annually updated local plans is a
positive step in that direction, and I join the
majority of the committee in welcoming the frontloading of the system to provide individuals and
communities with the opportunity to input earlier in
the planning process.
On third-party
sympathy with
individuals who
planning system

right of appeal, we have great
the many organisations and
are concerned about how the
currently operates with respect to
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rights of appeal. We want comprehensive
consultation to take place with local communities,
more transparency and the distribution of more
pre-planning information. We will look with an
open mind at lodging stage 2 amendments to
improve community involvement and influence.

ministerial information. I hope that the deputy
minister can clarify the position for me in her
closing remarks. At a property convention that I
attended this morning, the delegates were almost
unanimously
against
the
planning
gain
supplement.

We have concerns that local authorities might
not have the resources to meet the targets for
local plans. The new system will be a drain not
only on monetary resources but on council
planners. We recognise that planners are in short
supply, and we encourage councils to look to the
private sector to recruit and attract more planners
in the short and medium terms. In the long term,
we should consider how to improve retention
levels among planners who commit to the public
sector.

My colleague David McLetchie will outline our
views about business improvement districts. I will
highlight an aspect of the bill with which I am
familiar. Scottish Water remains a major stumbling
block to effective planning in Scotland, despite the
strenuous
efforts
to
upgrade
crumbling
infrastructure that was inherited from local
authorities. The programme for the provision and
repair of infrastructure must be accelerated if we
are to remove that block, which will obviously
result in ever-escalating and unaffordable charges
to customers. I know from experience that
excessive leakage from the public water network,
coupled with the failure to remove non-statutory
surface water from roads, roofs and paved areas,
has resulted in a massive drain—figuratively
speaking—on the public purse.

On the period of scrutiny for the national
planning framework, we agree with the majority of
the committee that 60 days is a good compromise.
We do not agree with having an unlimited period.
Christine Grahame: Will the member take an
intervention on that point?
Dave Petrie: No, I am on a roll.
However, it is unlikely that the proposal will
ensure the robust transparency that the NPF
requires. The bill remains vague on the
Parliament’s input in scrutinising and approving
the NPF. We agree with the Communities
Committee on the need for a parliamentary debate
on the NPF and on the need for proper
consultation. We also wish to address the current
lack of a statutory duty on the Scottish Executive
to consult the public on the contents of the NPF,
as that seems contradictory to the principle of local
accountability in the planning white paper
“Modernising the Planning System”.
We disagree with the committee’s conclusion
that the planning gain supplement will not affect
the bill. We are particularly concerned about the
effect of the PGS on section 75 agreements.
Although the Executive’s evidence to the
committee was that section 75 agreements would
not be affected, the United Kingdom Government’s
December 2005 consultation on the PGS
discusses reforms to the system of planning
obligations that would accompany implementation
of the PGS. It also suggests that planning
obligations should be scaled back to matters that
are relevant to the environment of the
development site and to affordable housing, and it
dedicates a whole section to a discussion of the
future of planning obligations. That does not sound
like something that will have no effect on the
Scottish planning system.
The PGS relates to a major aspect of local
authority negotiating power and local regeneration
and, accordingly, I have requested further

COSLA stated in its evidence to the committee
that the delivery of development plans could
depend on the contribution of infrastructure
providers. It went on to say that, at present,
“there are large areas of Scotland where local authorities
cannot do development because of Scottish Water,
whether it is in the development plan or not.”

I agree with that evidence and I believe that action
is required to introduce real competition to the
water industry, to bring greater benefits and lower
costs to Scottish customers. A major sea change
in the financing and organisation of Scottish Water
would appear to be the only way forward.
I welcome the bill and look with interest to stage
2, when I will consider amendments to improve it.
14:48
Euan Robson (Roxburgh and Berwickshire)
(LD): I am grateful for the opportunity to contribute
to the debate on behalf of the Scottish Liberal
Democrats. I record my appreciation of the
contribution
made
to
the
Communities
Committee’s deliberations by all the witnesses and
I thank the clerks and convener for all the work
that they put into drawing up the comprehensive
stage 1 report.
The bill is perhaps one of the most significant
that the Parliament has considered in its first
seven years. Reform is necessary and welcome.
The aim of the bill is to achieve nothing less than a
change in the ethos of the planning system.
Henceforth,
consultation,
inclusion
and
engagement are to replace the confrontation,
exclusion and alienation that, too often, people
believe characterise the current system. A more
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efficient and quicker planning process is to be
welcomed, as is the emphasis on participation,
which the minister mentioned in his opening
remarks, and the embedding of sustainability in
development plans. We heard from witnesses on
innumerable occasions that they wish to see a
quicker, more effective planning process, which I
think the bill will guarantee.

and the other being outside it. However, there is
no need to become bogged down in the inevitable
disputes that would flow from that. Let the local
authorities decide and take the initiative. They are
best placed to know what is required. Of course,
ministers should reserve the power to arbitrate in
the event that authorities cannot resolve any
difficulties.

As has been said, the provision to put the
national planning framework on a statutory basis
has been broadly welcomed. However, a particular
cause for concern during our discussion of the
NPF was the 40-day period that the Scottish
Parliament will have to consider it. The majority of
committee members believe that it is preferable to
allow 60 days, which will provide a degree more
flexibility. However, it was helpful that the minister
dispelled the view that that somehow would be the
sole consideration of the NPF. I cannot believe
that any Government would seriously contend that
a draft NPF should not be published well in
advance of the commencement of parliamentary
scrutiny. During that period, the Government of the
day would surely wish to have the widest possible
consultation on what would be the national
strategy. The minister’s clarification of the
intentions in that regard have been helpful.

On local development plans, it is welcome that
there will be five-yearly updates. It is essential that
this part of the new legislation works well. Local
development plans are critical to the concept of a
plan-led system. The emphasis on public
involvement in transparent consideration of all
relevant local issues is fundamental to the success
of the legislation. The new consultation statement
will
reassure
local
communities
about
engagement, but the public must have confidence
that local development plans mean what they say
and will be adhered to. It is essential that there be
no significant deviation from the content of
development plans, so that their integrity is
maintained over the five-year period. Accordingly,
Liberal Democrats believe that any significant
variation that is agreed by a planning authority
should be referred to the Scottish ministers and
that there should be a presumption that the
Scottish ministers will investigate the variation
and, if they so desire, hold a public local inquiry
into it.

Patrick Harvie: Does the member agree that
there is a difference between consultation, which
is an informal process, and scrutiny, which is a
formal process? Does he agree that this
Parliament should allow itself the flexibility to carry
out that scrutiny as it sees fit at the time?
Euan Robson: I agree that there is such a
difference. The consultation on the draft plan will
involve scrutiny, which will be reported to
Parliament. I anticipate that any draft of the NPF
will be altered significantly as a result of the public
engagement process.
Liberal Democrats have reservations about how
strategic development plans are to be developed.
In essence, we believe that it should be a bottomup process, whereby local authorities gather
together and take the initiative to compile a
strategic development plan. There is little doubt
that strategic development plans are a better
concept than the now-outdated structure plans,
but the initiative should come from authorities
themselves rather than from ministers. It is clear
that local authorities should decide the boundaries
of strategic development plan areas. We believe
that areas should include whole authorities and
that authorities could be members of more than
one strategic development plan area.
Reference was made during committee
proceedings to the potential division of, for
example, Fife into two and the drawing of lines
through other local authorities, with one part of
Fife being in a strategic development plan area
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Equally, it is important that there should be a
clear presumption that ministers will inquire into
approved applications in which there is a clear
financial interest for the local authority that is
deciding the application. Development plans will,
of course, require local authorities to indicate their
land holdings, which will greatly enhance
transparency. Nevertheless, we will propose
amendments at stage 2 so that there is a process
on the face of the bill. That will be better than
people having to rely on notification directions, as
is presently intended.
Sarah Boyack (Edinburgh Central) (Lab):
Could the member give us some details of those
proposals, as some of us have spent the past six
months working up similar ones?
Euan Robson: In that regard, I say that we
welcome the minister’s commitments and look
forward to hearing what those detailed
amendments are. I will be happy to discuss the
matter with the member.
The bill contains immensely important new
developments, especially on affordable housing,
on which the minister raised some points. Given
the useful debate that the committee had on the
subject, I believe that the minister’s proposals will
be particularly important.

25661

17 MAY 2006

On
planning
applications,
significant
improvements include the restriction of the
duration of a planning permission to three years
and the restriction of the introduction of new
material by an applicant who is appealing against
refusal. That is a particularly important
development, as the issue has caused
considerable grief.
On new procedures relating to variations that
are sought after planning approval has been
given, section 20 of the bill will insert into the
principal act new section 59(8), which sets out a
requirement that planning permission in principle
must have regard to
“the provisions of the development plan and to other
material considerations.”

At stage 2, it will be important to ensure that the
provisions on planning permission in principle do
not lead to cases in which, for example, the
permission in principle specifies a certain density
of housing but that is markedly increased at the
detailed application stage.
Further key changes under the bill include the
removal of minor matters from the planning
process, the delegating of powers to officers, and
neighbour notification becoming the responsibility
of the local authority rather than the developer.
Complaints about the failure of the neighbour
notification process make up a significant
proportion of the complaints that I receive about
the planning system, which is also the case for
colleagues.
The implementation of the bill will be key to its
success. It will require additional resources, which
the Executive must provide. I note the changes
that have been made in the financial
memorandum, but the additional resource should
also seek to ensure that enforcement action is
taken when required. Confidence in the system is
significantly undermined if transgressors get away
with deviations from permissions or no permission
is sought.
The bill is welcome. It rebalances and markedly
improves the planning system, and I urge the
Parliament to back its general principles.
The Presiding Officer: We move to the open
debate. Speeches should last six minutes, so we
have a little time for interventions.
14:56
Karen Whitefield (Airdrie and Shotts) (Lab): It
is no exaggeration to say that the Planning etc
(Scotland) Bill is one of the most significant and
complex pieces of legislation that has appeared in
the Parliament. I am sure that we all agree that
there is a need for planning reform. There is no
doubt that many communities and individuals have
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had bad experiences of our planning system, and
it is vital that we take the opportunity that the bill
presents to make real improvements to ordinary
people’s experience of planning.
The planning system is widely viewed as being
overly bureaucratic, cumbersome and slow, which
presents problems for planning authorities and
applicants alike. In addition, the system is seen to
hinder rather than nurture social and economic
development. One important feature of the bill is
the fact that it recognises the need for a cultural
shift in the way in which all parts of Scottish
society engage with the planning process. From
individual applicants and large developers to local
authorities and communities, there is a need for all
parties to sign up to the principles of the bill.
The Communities Committee welcomed most of
the measures in the bill. I do not have time to go
through all the issues that we raised in our stage 1
report, but I will take the opportunity to highlight a
few key points.
I welcome measures to ensure that decisions
are taken at the proper level, including the
appropriate use of delegated powers. That is a
sensible step that will ensure that planning
applications are dealt with as speedily and
efficiently as possible. However, the committee
raised concerns about the resource implications of
the bill, particularly for local authorities, and the
Executive must take that issue seriously.
There is no doubt that planning authorities
already face difficulties with recruiting qualified
staff. We need a properly structured and
supported recruitment and training programme for
planners. There is some merit in examining the
possibility of offering a scheme similar to one in
England and Wales that provides scholarships to
undergraduate and postgraduate students on the
condition that they spend a set minimum amount
of time working in the public sector.
Robin Harper (Lothians) (Green): Does the
member agree that we also need to employ more
architects at council level?
Karen Whitefield: That is worthy of
consideration. We need a root-and-branch reform
of our local authority planning departments to
ensure that we have the right people doing the
right jobs, whether they are planners, architects or
even planning assistants.
I have some sympathy with local authorities,
which are often faced with difficult budgeting
priorities. Unfortunately, planning departments
often bear the brunt of budget cuts. However, we
need to recognise the key role that our planners
play in delivering the physical infrastructure that
enables the provision of good local services. A
strong local plan provides a firm foundation for the
economic, social, educational and recreational
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development of a community. We need to ensure
that proper and meaningful engagement takes
place with all sections of the community during the
construction of the local plan. To do that, we need
high-quality, experienced planning officers.
The committee also raised concerns about the
need for strong enforcement of planning
conditions. For too long, developers have been
able to promise the earth during the planning
process in the full knowledge that they will never
be forced to comply with any of the conditions. I
am pleased that the minister has responded to the
committee’s call to allow local authorities to issue
fixed-penalty fines. Those will be a significant
enforcement tool for local authority planners.
In addition, I favour the introduction of a
requirement on developers to erect at the entrance
to their development site a billboard giving clear
notice of who granted planning permission and
what conditions were attached to the consent. The
billboard should also show contact details for the
local planning authority so that any breach of
planning consent can be easily reported.
I recognise that a number of people have called
for a third-party right of appeal and I can
understand why they have done so. However, it is
wrong to suggest that the majority of the
committee ignored or refused to listen to those
concerns. Having listened to all the viewpoints that
were put to us, the majority of committee members
were not convinced that a third-party right of
appeal would be the most effective way to deal
with some of the problems that communities have
faced. I believe that the front-loading measures
that will be introduced by the bill will help to
address many of those problems long before an
appeal would be required.
Patrick Harvie: Will the member give way?
Karen Whitefield: No—not at this point.
However, in light of Christine Grahame urging
people to vote SNP next year, perhaps SNP
members can explain whether, if people vote SNP,
they will also get TPRA. We need some
clarification on that.
I welcome the introduction of good neighbour
agreements, although the Executive still needs to
do more work on how those will operate.
On the committee’s behalf I take this opportunity
to thank everyone who participated in our stage 1
deliberations and in our pre-stage 1 workshops. I
also thank the committee clerks and the staff of
the Scottish Parliament information centre for their
support. Lastly, I thank my committee colleagues
for their commitment and for producing what I
believe is a substantial stage 1 report.
I am pleased that the majority of members of the
Communities Committee were able to support the
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general principles of the bill. I am disappointed
with Patrick Harvie’s amendment. If he genuinely
believes that the bill contains much to be
welcomed, why will he and the Greens not vote for
the general principles of the bill today and amend
the bill at stage 2?
I am sure we all accept the need for change in
our planning laws. We all know that we need
greater community involvement in our planning
systems. We all agree that we need greater
accountability on the part of developers so that
they comply with agreed planning conditions.
Equally, we all accept that planning is a vital
element in Scotland’s future economic success. I
believe that the Planning etc (Scotland) Bill
contains all the key elements for achieving those
goals. I hope that the Executive will listen to the
committee’s concerns and will work to ensure that
the bill becomes a piece of legislation of which
every member can rightly be proud.
15:04
Rob Gibson (Highlands and Islands) (SNP):
The fulcrum of this debate is whether people are
to feel that they are participants rather than just
consultees. Positive planning involves more than
just regulating pieces of land. It is an holistic
process with vision that enables the planning
process to be owned by the people of the
communities that it is intended to free. Like Patrick
Harvie, I believe that whether it is certain that
people’s views will have real weight in the
planning process is still open to question, given
the processes that the bill proposes. I will give
some examples of issues that arise in my area,
and I am interested to see how they will be dealt
with.
Recently,
the
Environment
and
Rural
Development Committee has been taking oral
evidence on the Crofting Reform etc Bill at stage
1. It is the general view that the Crofters
Commission and crofting communities should
have a role in deciding where housing
developments take place, before the planning
stage is reached. That would give communities a
real ability to participate in and have ownership of
plans. In September last year, when preparing for
stage 1 of the Crofting Reform etc Bill, I asked
whether the Minister for Environment and Rural
Development, the Minister for Communities and
the Crofters Commission had met to examine the
implications of the proposed planning bill for the
development of common grazing land, of which
there is a great deal in crofting communities. The
answer was that there had been “no formal
discussions” but that the Deputy Minister for
Environment and Rural Development would meet
the Minister for Communities on 19 October. That
concerned me considerably.
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The issue is relevant to much of the area that I
represent, from Shetland to Kintyre. Small,
sparsely populated communities are becoming
even more sparsely populated because planning
is strangling the life out of many rural areas. We
need answers to the question of how much the bill
will help us to deal with that. If ministers are
serious, the articulation between the Planning etc
(Scotland) Bill and the Crofting Reform etc Bill,
which is slightly behind it, must take place rapidly.
If it does not, there will be questions about
whether the Crofters Commission will be a
statutory consultee, although that measure alone
would be insufficient to secure development that is
appropriate in crofting areas. I am not a member
of the Communities Committee but, having read
the report, which is a vast document, at least in
outline, I have grave reservations about such
issues. From my practical experience on the
ground, I do not know that the way in which plans
are developed embraces the concept that they
must be holistic and visionary. In the past, they
have been part of the regulatory process to far too
great an extent.
I welcome the fact that affordable housing could
become a use class, which would help us to
decide that there should be more of it in areas that
need it, especially rural areas. At the moment,
village envelopes prevent people from living on
large areas of the countryside. Scotland is
becoming a place in which fewer and fewer Scots
get to live in the countryside, except in smaller and
smaller areas. Although areas on the edge of
cities are expanding, large areas in which there is
the potential for more people to live are being
strangled by the processes of planning legislation.
In the past, planning advice notes have been
interpreted in widely differing ways by different
local authorities. The committee’s report suggests
that there must be much more consistency of
application. I would like to think that planning
determinations could lead to a wider definition of
“the public good”. For example, when
supermarkets are developed, is there potential in
planning to say that large amounts of goods must
be transported by rail, rather than by road? Could
we require supermarkets to transport goods to the
nearest railhead, before transferring them to road?
After all, supermarkets are very rich. They could
easily help us in other planning areas. Are
ministers thinking about that kind of approach at
national planning framework level?
At present, local communities are blighted
because of national decisions that were made in
the past. I cite the example of coastal superquarries. I do not need to remind those who were
members in the first session of the Parliament how
long it took to reject the proposal for south Harris.
Planning authorities decide that areas should be
identified
for
super-quarries,
and
small
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communities can be blighted by national
decisions. The national planning framework must
articulate with the needs of very local areas. I have
yet to see in the detail of the proposals whether
that will happen. In particular, I look for answers
from the minister in her response to the debate in
respect of the provisions that relate to crofting.
15:10
David McLetchie (Edinburgh Pentlands)
(Con): I begin by focusing on business
improvement districts, which were considered by
the Local Government and Transport Committee,
of which I am a member. There are many
partnerships involving councils and local
businesses that are designed to improve local
business environments to make them more
attractive centres and places in which to work,
shop and take one’s leisure. The BIDs focus on
aspects such as improving the streetscape
through the creation of pedestrian areas, installing
seats, benches, floral displays and information
points as well as improving security, preventing
crime and promoting public safety through
innovations such as closed circuit television.
However, the key feature of all those initiatives is
that, to date, they have been undertaken
voluntarily. This Parliament does not have to pass
new laws to enable such projects to be undertaken
where there is widespread support for them from
the local business community. They are, in effect,
voluntary business improvement districts.
By contrast, the sole reason for the
establishment of business improvement districts
on a statutory basis is the imposition of a
compulsory levy on businesses that do not agree
with particular proposals for their area. For them,
the levy will be a compulsory supplement on top of
their rates to finance so-called improvements that
they consider to be of little worth or value. For
such businesses, the levy will be just another tax.
It is small wonder that the Federation of Small
Businesses expressed its members’ opposition to
the proposals when it gave evidence to the
committee.
There is justifiable concern that any BID levy will
not end up financing additional improvements to
an area, but will instead finance services such as
street cleaning that are already provided by the
council—or which should be provided to a much
higher standard than happens at present—from
the rates that are currently paid by businesses. In
other words, there is a real fear that the BID levy
could end up being just another stealth tax.
Quite apart from considering whether payment
of a BID levy should be compulsory, the
committee also took evidence on the proposal that
landlords should pay a proportion of any BID levy.
The minister indicated that the Executive was in
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discussions with Her Majesty’s Government about
creating a mechanism for doing so. There is not
the slightest likelihood that the Government will
agree to that proposal, nor should it. Splitting a
BID levy between landlord and tenant is not
possible under the equivalent English legislation,
nor should it be a feature of ours. There is a very
good reason for that: the commercial property
market is a United Kingdom market, and
commercial leases are invariably granted on a full
repairing and insuring basis whereby all such
costs become the responsibility of the tenant. I
have no doubt that, even as presently drafted, the
vast majority of commercial leases provide for
such costs to be passed on to and borne by the
tenant. I also have no doubt that any new lease
would make that explicit, should the proposal
proceed.
Investors want a pure income rental return from
their investment—they do their sums on that basis.
Adding in a BID levy is an unnecessary
complication. The Executive is frankly naive to
play to the gallery and try to go down that route,
because it is a dead end.
One of the issues that go to the heart of
planning law is the balance between, on the one
hand, political decision making and, on the other,
decision making through a quasi-judicial process.
In the eyes of some, the First Minister has recently
crossed that boundary in his enthusiasm for the
major golf development proposed by Donald
Trump’s company. Whether the First Minister is
technically in breach of the ministerial code is a
matter on which I suspect no definitive or objective
judgment will ever be made. However, I have
some sympathy for him on this occasion, and not
just because of our shared enthusiasm for the
game of golf.
It is true that the planning application process
must be adhered to and that there is a need for
detailed examination of all local factors. It is also
true that, in the first instance, it is up to the local
authority to determine an application and that
appeals against refusal go to the Scottish
Executive.
However, I firmly believe that, in the last
analysis, decisions on major developments of
national and regional significance are political
decisions that must be made by the Scottish
Executive. There is no escaping that fact, and
controversies over wind farms and pylons highlight
the stark choices that must be made and the
dilemmas that many people face. How do we
balance, on the one hand, the need for a
sustainable energy policy with a high renewables
element and, on the other, the preservation of our
scenery and natural heritage, which are among
our greatest assets? Likewise, how do we balance
the unspoiled beauty of the land on which Mr
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Trump wants to build his golf course against the
more cultivated and manicured landscape of his
tees, fairways and greens, not to mention the
investment in jobs that his development might
bring to the area?
It is simply no use pretending that some
independent Solomon can or should determine
such matters. They are political decisions, and we
should not shy away from taking them.
At a local level, the restrictions placed on
councillors that prevent them from commenting on
planning applications that affect their communities
are unduly onerous, because they apply even to
councillors who are not members of the local
planning committee. In that respect, the code of
conduct for councillors is totally at variance with
political realities. If local councillors share a
community’s strong opposition to a development
proposal, they should be free to represent and
articulate their constituents’ views. Frankly, it is
ridiculous that they are barred from doing so.
Planning is at the heart of politics. We must not
forget that fundamental fact when we consider the
bill.
15:16
Donald Gorrie (Central Scotland) (LD): I
speak as an individual member with a passionate
interest in this subject. Indeed, I am sure that all
members have read with great diligence a
pamphlet called “Planning: Beyond the White
Paper” that I sent to them some time ago. It
expresses my view that planning, which up to now
has been too negative, should be positive and
based not centrally, but in the community.
The status quo is quite unacceptable. Indeed,
everyone involved thinks that the present system
is beyond repair and must be changed. In that
respect, ministers deserve credit, because their bill
represents a considerable advance and deals
intelligently with quite a number of the issues.
The Communities Committee also deserves
great credit for working very diligently on some
very complex issues, listening to all sorts of people
and making a considerable number of
recommendations for improving the bill. On a
number of occasions in its report, the committee
says that the Executive must produce guidelines
and regulations that are subject to the affirmative
procedure. I think that any such guidelines and
regulations should be produced before the
committee really gets stuck into stage 2; after all,
the Executive has most of the summer holidays in
which to draft them. If we could see the contents
of regulations, guidelines and so on, that would
help us to judge the bill, because such documents
are very often the meat of the matter.

25669

17 MAY 2006

How are we going to make planning positive and
community based? I realise that starting at the
centre is probably the wrong approach, but, in
creating the national planning framework, we need
a genuine partnership that ensures that the main
stakeholders involved in planning and the
Parliament are not only consulted but involved in
the process. Such an approach will give all parties
some sense of ownership of the framework. It
should not be some Executive document that
people simply nod through. Not only should the
relevant committee be able to consider the
framework, the Parliament should be able to
debate it thoroughly and if it is not satisfied with
either the consultation or the outcome, it should be
able to set up a public inquiry. A parliamentary
public inquiry might carry more weight than an
Executive inquiry. After all, citizens are quite
rightly very sceptical about all Executives and
Governments and might be slightly less sceptical
about MSPs. I have to say that, although the bill
makes some progress, it does not go far enough
in ensuring that we produce a democratic,
consensual planning framework—in as much as
that can be achieved.
The committee is slightly at fault in one respect,
in that some of the argument in the report
suggests that it is a matter of having either lots of
good consultation at the early stage of a
development or a third-party right of appeal. I think
that we need both. There are a lot of good,
positive things in the bill and in what the
committee is proposing to improve it. However,
there will still be some occasions when the system
does not work, and there should ultimately be a
right of appeal if the council is involved or if it is
quite clear that the community and the council are
still strongly opposed to a specific development.
That would not happen frequently, but it would be
a last resort, and that would help.
Local planning forums would provide a vehicle
for local discussions, so that the council,
community
representatives,
commercial
representatives and the people from the health
board and the enterprise company who should be
involved in such discussions could study the plans
and work together with the developers on major
applications. Democratic forums would be helpful.
We have to work on ways of involving the
community more and of identifying who speaks for
the community. We must involve community
councils and other groups, not just groups of
nimbys, to give people some power and a real
say. That will attract more good people on to
community bodies.
The question of enforcement is important, as
other members have said. We need to give
substantial rewards to developers who do the right
thing and penalise those who do the wrong thing,
so that in future the goodies get quicker, better
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treatment and the baddies go to the bottom of the
heap. The same applies to councils. If councils are
doing really well, they should be helped by the
Executive, and if they are not, there should be
penalties to make life harder for them. To achieve
that, we should have a national system of
environment and land courts, which would take the
whole subject seriously. At the moment, the legal
system does not take planning seriously, and
enforcement is a joke. To get good enforcement,
we need land and environment courts that can
specialise in that area.
There are many other things that we could do,
but we need to do real things if we are to achieve
sustainable development, and there should be an
assumption in favour of giving planning approval
to
energy
conservation
methods
and
microrenewables, for example. We do not want
talk, we want real action.
Sarah Boyack: Will Donald Gorrie give way?
The Deputy Presiding Officer (Trish
Godman): Mr Gorrie is in the final minute of his
speech.
Donald Gorrie: I recognise Sarah Boyack’s
interest and activity in that sphere.
There is an opportunity to do a lot of good
things. I look forward to producing many
amendments and to discussing them with
members of the committee, but I think that they
have done a good job so far.
15:23
Bristow Muldoon (Livingston) (Lab): I wish to
concentrate mainly on part 9, which seeks to
establish a legislative framework for business
improvement districts and which was the subject
of scrutiny by the Local Government and
Transport Committee, which was a secondary
committee for the bill. Therefore, I will draw
attention to a part of the bill that I suspect not too
many speakers will address today, although I
recognise that my committee colleague, David
McLetchie, has already addressed several aspects
of it. I disagree with his interpretation of how the
bill will apply and with his views on there being
simply another tax on business and a substitute
for services that local authorities already provide. I
shall address those points in due course.
However, I agree with his latter comments about
the obligations on councillors to be advocates for
their communities in relation to planning. That is
an issue that we would do well to revisit.
Before I go into detail about part 9, I want to
make it clear that, although I will not be speaking
extensively about the main aspects of the bill, I
fully support the bill overall. I believe that it will
make the planning system in Scotland more
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efficient, will give people and communities greater
opportunities to participate and will enable
Scotland’s economy to grow in a sustainable
manner while also enabling us to provide a
framework for renewing investment in our
infrastructure and housing.
The aim of business improvement districts is set
out in the policy memorandum as being
“to increase economic growth and stability by enabling
businesses to take forward their own priorities in the area
they are located.”

The policy aims to stimulate the regeneration
and improvement of town and city centres and to
encourage
partnership
working
among
businesses, councils and other public bodies. The
policy does not apply only to town centres and city
centres, as BID status can also be conferred on
industrial estates, business parks or sparsely
populated areas, provided that business support
has been demonstrated. The proposals in the bill
provide a fair system for funding such
improvements and move away from the existing
voluntary participation schemes. The bill provides
that, in each case, business support will have to
be demonstrated in a ballot.
Business improvement districts already work
successfully in many other parts of the world,
including the USA, South Africa and Australia. In
England, where the approach has recently been
introduced, more than 20 business improvement
districts are now up and running.
As part of its consideration of the bill, the Local
Government and Transport Committee received
evidence from a range of sources, including the
Association of Town Centre Management, the
Federation
of
Small
Businesses,
the
Confederation of British Industry Scotland and BT.
The ATCM was very positive about its experiences
in England. It reported to the committee that 22
out of 27 BIDs that had been proposed in England
had received approval in a ballot.
It is fair to say that, as Mr McLetchie indicated,
of the organisations from which we received
evidence the FSB was the most sceptical about
the proposals. However, other business
organisations, such as CBI Scotland, were more
positive about the proposals, although CBI
Scotland sounded a note of caution about the
compulsory nature of the levy following a ballot.
Other business organisations were fairly
positive. For example, the Scottish Chambers of
Commerce expressed a broad welcome for the
general principle behind BIDs, provided that there
was tangible evidence of added value to
businesses.
My view and, ultimately, the overall view of the
Local Government and Transport Committee is
that many of the concerns expressed by business
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are largely addressed in the detail of the
proposals, given the experience in England.
On the concerns about substitution, many
people recognise that it would be important for any
BID to establish with the local authority a clear
agreement about the baseline services that an
area already receives or should receive. COSLA
indicated that it recognised that and the Scottish
Chambers of Commerce, CBI Scotland and the
Scottish Retail Consortium all saw the need for
such an agreement.
David
McLetchie:
Does
the
member
acknowledge that COSLA said that it was for
councils to set the baseline for service provision
rather than the baseline being set by agreement
between councils and the business community?
There is a big difference between one body
unilaterally setting a baseline and everybody
involved agreeing on the baseline.
Bristow Muldoon: Local authorities are
ultimately responsible for delivering services; they
have a democratic responsibility to deliver them.
However, if a baseline were established that the
business community did not recognise as being
acceptable, the BID proposal could be rejected. In
England, where the ATCM reported that many BID
initiatives had already been undertaken, baselines
have been established, which the business
community has voted for in 22 out of 27 cases. I
do not see the issue as an obstacle to the
development of BIDs.
On the compulsory collection of the levy, I argue
that, contrary to what Mr McLetchie says, a levy
would be collected only after a ballot has taken
place. The proposal would have to meet the
criteria set in relation to the number of businesses
in the area and their rateable value, and, clearly,
businesses would have to vote in support of the
proposal. Rather than the levy being a tax on
business, the reverse is the case. If businesses
decide that an investment is in their interests,
other businesses should not be able to freeload on
the back of those that are prepared to make that
investment. All businesses should contribute.
The ATCM made the point that the levy is not a
philanthropic gesture on the part of businesses; it
is a hard-headed business decision to invest in the
trading environment in order to improve
businesses’ prospects in the area. As I said,
experience in England shows that, in many cases,
businesses vote for BID proposals.
I was disappointed that the Conservative and
SNP members of the committee did not support
the general principles of part 9. Their position
would deny many towns in Scotland that want to
develop their business communities, such as
Bathgate and Dunfermline, the same opportunities
that towns and cities in England have for
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investment to regenerate and renew retail and
other activity in a partnership between the local
authority and businesses. It is sad that SNP and
Conservative members did not support part 9,
which I certainly commend to Parliament along
with the general principles of the bill.
15:29
Chris Ballance (South of Scotland) (Green):
Planning reform is welcome in Scotland. We need
to improve our planning system and we
particularly need to strengthen communities’
involvement in it. As my colleague Patrick Harvie
said, there is deep mistrust among communities
about the planning system, so we need to restore
public trust and confidence in it.
I will focus on a particular concern, which is
people’s fear of being locked out of the processes
for challenging national developments that are set
out in the national planning framework. In a
petition that was organised by Scottish
Environment LINK and the Association of Scottish
Community Councils, more than 5,000 petitioners
expressed concern that the current proposals for
the national planning framework are unjust and
unaccountable. We argue not that the creation of a
national planning framework, as a statutory
document that sets out the pattern of development
across Scotland, is a bad thing, but that the
national planning framework must be properly
scrutinised by Parliament and must be open to
public challenge or inquiry. Public consultation and
seminars across Scotland on the NPF are not
enough. They amount merely to a superficial
veneer of public participation and the public will be
able to see through that. Communities fully
recognise that centralising power in the hands of a
Government minister is not a progressive move in
a planning system that already reeks of mistrust.
The democratic accountability and real rights for
communities that are required at this level of
planning are crucial, for the NPF may concern
some of the most controversial types of
development that rightly need proper scrutiny,
such as new nuclear waste dumps, new nuclear
power stations, landfill sites and motorways. As
has been mentioned, the Prime Minister told the
CBI last night that nuclear power is
“back on the agenda with a vengeance”.

Given that, the significance of nuclear
developments potentially being categorised as
national developments and included in the NPF
should not be underestimated.
Indeed, further reports today say that British
Energy Group plc wants a simplified planning
process and greater certainty over planning
consent for new nuclear power stations. It seeks
changes to planning rules to enable speedy
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approval for its unsustainable, uneconomic and
uninsurable nuclear reactors, such as those at
Torness and Hunterston—and formerly at
Chapelcross—which supply nuclear power that
Scotland does not need and which the public does
not want. With its proposals on the NPF, the
Labour-Lib Dem Administration appears to be
ahead of Tony Blair and British Energy in paving
the way for a speedier but undemocratic process
for more nuclear power.
I note John Home Robertson’s approval of a
speedier and more undemocratic process.
Malcolm Chisholm rose—
Iain Smith (North East Fife) (LD): Will the
member give way?
Chris Ballance: I am spoiled for choice. I give
way to Iain Smith.
Iain Smith: I take it that Chris Ballance
recognises that some members do not approve of
the process to which he referred and have made it
perfectly clear that they do not support new
nuclear power stations in Scotland.
Chris Ballance: Well, one thing that the Lib
Dems have refused to say is that new nuclear
power stations will be a red-line issue and that
they will refuse to serve in a coalition that supports
them. Will Mr Smith and his party refuse to serve
in a coalition that includes new nuclear power
stations in a national planning framework? Yes or
no?
Iain Smith: Does the member recognise that we
are all going to go into an election—
Chris Ballance: Yes or no, sir!
Iain Smith: We are all going to go into an
election in—
Chris Ballance: I want a yes or a no—that is all
I am interested in.
Iain Smith: The member took an intervention
and should allow me to—
Chris Ballance: Let us get back to the debate.
Iain Smith: He accepted my intervention—
The Deputy Presiding Officer: Mr Smith, I think
that you should sit down. He is not taking an
intervention.
Chris Ballance: I have taken quite enough
interventions, thank you.
In a written answer to Patrick Harvie, Malcolm
Chisholm said with reference to the national
planning framework:
“The issue of whether an individual development is
required will be settled in a national debate, focused on the
Executive and Parliament: all other issues, including
specific location and design will remain to be settled by
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processes at a local level.”—[Official Report, Written
Answers, 7 February 2006; S2W-22613.]

Alex Johnstone (North East Scotland) (Con):
The dog was the most sensible one there.

In other words, communities that are frustrated
with existing inequality in the system are likely to
be told within the NPF that Scotland needs new
nuclear power stations and new nuclear dumps
and are likely to be asked only what colour they
would like to paint the gates.

Christine May: No Tories were present, so that
might be true.

Malcolm Chisholm: Will the member give way?
Chris Ballance: I will give way briefly, as I am in
my last minute.
Malcolm Chisholm: How can Chris Ballance
argue against a system in which the Scottish
Parliament would make decisions about nuclear
power, which is exactly what we have under
executive devolution? How in the name of
democracy can Chris Ballance object to that?
Chris Ballance: I am arguing for proper scrutiny
in the Parliament and for the possibility of open
public inquiries and appeals.
The Greens will not be able to support the
measures in the bill unless they are substantially
changed to enable communities to challenge
developments such as new nuclear power stations
or dumps on the basis of need and to enable not
just a Government minister but the Parliament
properly to scrutinise and sign off what will be one
of the most significant documents in the
determination of the future of development and
planning in Scotland.
15:35
Christine May (Central Fife) (Lab): Members of
the Enterprise and Culture Committee and
members who attended the business in the
Parliament conference are well aware of the longheld concern of business and others involved in
economic development that the current planning
system militates against efficient development.
Elected members of all parties in the Parliament
and in local authorities are also well aware of the
concerns of communities and individuals about
local planning issues. The tensions, mistrust and
downright hostility that all too often result from the
decisions that are eventually taken under the
current system can seriously blight individuals’
lives and make communities unwilling to engage
further with decisions makers. That creates a selfperpetuating situation in which improvement is
impossible.
Therefore, I support the Executive’s decision to
undertake a root-and-branch reform of the system.
When I was a local authority member, I remember
a public consultation meeting that was attended by
me, planning staff, the hall keeper, a drunk and a
dog.
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Of course, after the meeting the proposal went
through with a number of amendments that were
received mainly from people who understood that
this was their best or only opportunity to have their
point of view accepted. Such people knew how the
system worked—so they worked it. The land use
was determined and, a few years later, when an
application for a permitted development was made
and the community rose up as one and cried foul,
it was too late.
A huge culture change is required among
communities,
landowners,
developers,
businesses, builders, people who work in
economic development and planners. I hope that
any planners who are in the chamber will forgive
me, but I recall a report on planning that was
published in the north of England in the late 1960s
or early 1970s, in which a planner said that the
mark of a good planner was the ability to know
that they were right when everybody around them
was telling them that they were wrong. I know that
not all planners are like that, but there is a
recognition that a different type of planner is
needed. The Communities Committee mentions
the matter in its report and I think that the
Executive accepts that. However, there is no
agreement on the changes that should be made to
planning courses in universities if such courses
are to turn out folk who have the diplomatic skills
of a peace negotiator, the foresight and wisdom of
Solomon and the ability to come up with a decision
that satisfies all points of view. We might not
achieve the utopia that we seek, but we must get
as near to it as we can do.
Communities must be prepared to become
involved in planning at a stage when proposals are
less obviously relevant to them, because their
input is vital at that stage. We need a general
acceptance that a balance must be struck. We
also need a change in the attitudes of developers,
landowners and other people who, for good
commercial reasons, have made the current
system work only too well to their advantage.
The bill is welcome, in particular because it will
turn the system on its head and promote public
involvement. I say “involvement” rather than
“consultation” and I have heard the Deputy
Minister for Communities use the word
“involvement”, which is important, because
“consultation” is perhaps a degraded term in some
communities.
I will set out some of the key issues for me. The
first is the experience of the current system and its
legacy, which have led to the calls for a TPRA,
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which one can understand in the context of the
current system. It is for ministers, the Parliament—
if we agree—and local authorities to prove that the
Executive is right to hold out against a TPRA,
given the other changes. A second issue is the
national planning framework. What will be in it and
to what level of detail, will it identify specific sites
and how long will we be given to debate it? A third
issue is good neighbour agreements. Will they
have enough teeth and will the process be fast
enough for business and economic development
agencies to take advantage of current situations?
A fourth is the infrastructure issues and the
balance in levying infrastructure and other gains,
such as schools, roads and affordable housing,
from developers. How will that balance be struck
and how will agreements be reached on the extent
to which developers will be responsible for
infrastructure? Members have mentioned Scottish
Water—I do not deny that there are issues on that.
A fifth issue is the resourcing of planning
departments and the responsibility for neighbour
notification. I agree that that should be the local
authority’s responsibility and not the developer’s, if
only because of the element of accountability that
that will provide. A sixth issue is environmental
impact and sustainability. Perhaps not enough has
been said so far in the debate about that issue,
which is extremely important if we are to put in
place the agreement that was struck when the
coalition was formed. A seventh issue is the
establishment and development of metro regions.
Members have heard me speak before about
balancing the interests of peripheral areas with
those of city centres. The final and probably the
most important issue is the need for enforcement
measures to have sufficient teeth and sufficient
resources.
I welcome the motion to support the general
principles of the bill. I hope that, at the end of the
day, we will convince those who doubt the bill to
support us, too.
15:42
Ms Sandra White (Glasgow) (SNP): As a
substitute
member
of
the
Communities
Committee, I, too, thank the staff and members of
the committee and the various agencies who gave
evidence on the bill. Everybody worked hard and
deserves thanks not just from the Parliament, but
from the general public.
We all agree that the planning system needs to
be modernised and overhauled, because at
present it is stuck. However, one issue on which
we do not agree—although perhaps we can
persuade the Executive—is the need for the new
system to be democratic and transparent to all, not
just to those who will benefit from it. Members
have mentioned some positive aspects of the bill,
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such as the fact that the local plans will be
examined every five years and the front-loaded
system with pre-consultation—there will be as
much consultation as the public want. However,
Christine May put it nicely when she said that, in
some areas, “consultation” is not a very nice word,
because people feel that they have been not
consulted but just told what will happen. Whether
the consultation process will be a success remains
to be seen. I support the good aspects of the bill,
but I look forward to amendments at stage 2.
Many issues have been raised by members
today, the Communities Committee in its report,
the Finance Committee and various agencies.
Secondary legislation is a big issue that has come
up time and again. We do not know what will be in
the secondary legislation, and we will not have the
meat on the bones until that secondary legislation
is produced. I and others are concerned about
that, so I hope that the issue will be addressed.
The Finance Committee raised issues about the
bill’s financial implications. The minister said that
he will speak to COSLA about those implications,
but I hope that, in summing up, the Deputy
Minister for Communities will give us more
information on that.
When I first read the bill and saw the measures
on good neighbour agreements, I thought that they
were great and would go a long way towards
helping communities and developers. However,
when I questioned witnesses in the committee, I
discovered that the agreements will be voluntary,
so if a developer does not want to go into an
agreement with a community, all will be lost. The
minister has said that he will consider the issue
further. We have a golden opportunity to take
good neighbour agreements further in the bill.
Johann Lamont: I am sure that the member
would agree that good neighbour agreements are
about communities and developers being willing to
work together. They are not a substitute for
enforcement. Does she welcome the bill’s
emphasis on enforcement?
Ms White: They were not intended as a
substitute. I welcome the enforcement proposals.
What was clear about the good neighbour
agreements was that if communities and
developers came to an agreement and either side
deviated from it, the other party would have the
right of appeal. That is fantastic. It would be close
to having a third-party right of appeal. However,
when I commented on that, I was told that many
developers might not enter into such an
agreement if the appeal part of it was introduced.
That brings me neatly on to the third-party right
of appeal. As members know, I proposed a bill on
the TPRA. Communities out there want the TPRA.
I say to Karen Whitefield that the TPRA is SNP
party policy.
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Johann Lamont: Will the member confirm that
Jim Mather said at the property conference this
morning that it was the SNP’s position to support
the bill and to oppose the third-party right of
appeal?
Ms White: I would need to speak to Jim Mather.
I have not seen him, but I can tell the minister that
third-party right of appeal is SNP policy.
Karen Whitefield mentioned her community. I
am sure that she received the e-mail from Ann
Coleman that other committee members received,
in which Ann says:
“Early involvement will not address the issues that
concern communities like ours or the general public …
there is nothing new in this.”

That is someone from Karen Whitefield’s
constituency. People are still sceptical about early
involvement.
Let us lay to rest the myths that surround the
third-party right of appeal. Scotland will not
become an economic basket-case. It will not go
down the tubes. The latest from the Lord Provost
of Glasgow Liz Cameron, the Glasgow Chamber
of Commerce and various businesses is that the
TPRA will put us at an unfair disadvantage
compared with England. I wish that somebody
would explain why New Zealand, Sweden, Finland
and Austria have far greater gross domestic
products than the United Kingdom has, yet they all
have the third-party right of appeal. Let us stop the
constant scaremongering by developers and big
business and have an honest, transparent, open
and democratic planning system.
At stage 2, the SNP will introduce amendments
to the bill on a limited third-party right of appeal,
community right of appeal or whatever we call it.
The Deputy Minister for Communities has
mentioned that she will scrutinise councils’ conflict
of interest in relation to development and I would
like more information on that. All people want is a
level playing field. If developers have a right of
appeal, why should communities not have a right
of appeal too? The bill should introduce a level
playing
field,
democratic
decisions
and
transparency. I hope that the Executive will
introduce amendments on TPRA at stage 2; if not,
the SNP and other parties will do so.
15:48
Iain Smith (North East Fife) (LD): I welcome
the opportunity to participate in this extremely
important debate. It is a once-in-a-lifetime—or,
given that this is planning law, a once-in-two-orthree-lifetimes—opportunity for root-and-branch
consideration of planning law. The bill will affect
literally every community in Scotland at some point
over the generations in which the new legislation
will be in place. I welcome the minister’s opening
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remarks about how he places equal importance on
efficiency—on which much has been said—and
community involvement. I welcome also the
importance of sustainable development in the bill.
Early participation is essential, and the minister
has said that he sees planning as essentially a
local matter that should be subject to local
accountability.
No one can deny that there are problems with
the existing system. My mailbag is regularly full of
issues concerning planning. It is one of the major
constituency issues that I have to deal with. Major
developments always cause concern that could
often be dealt with if there was early engagement
with local communities but, too often, developers
slap in their plans without any prior discussion with
local communities. That is one of the areas that
the bill seeks to address. Too often, communities
feel that the odds are stacked against them and in
favour of developers and that local views are
disregarded. In many cases, there is a complete
lack of confidence in the planning process. Sadly,
areas such as development plans are not immune
to that.
The way in which the Fife structure plan was
handled recently does not give the public
confidence in the process. To be fair to Fife
Council, we had good, early participation in the
processes for developing the local plan and the
structure plan in Fife. However, unfortunately that
was not followed through in the consultative draft
plans, in which the requirement for new houses
was well in excess—
Tricia Marwick (Mid Scotland and Fife) (SNP):
Will Iain Smith give way?
Iain Smith: I am sorry, I do not have time. The
debate is very short.
Mr Mark Ruskell (Mid Scotland and Fife)
(Green): The member has six minutes.
Iain Smith: I have a lot that I want to cover.
The requirement for new housing in the
development plan was well in excess of anything
that any local community felt was reasonable or
sustainable for their area. I am talking about areas
such as the Tay bridgehead, St Andrews and
Cupar. From nowhere, a plan to help to fund a
Cupar bypass by developing 2,000 additional
houses in the town appeared in the proposals. The
plan also failed to include an effective green-belt
area for St Andrews.
Local communities expressed strong fears about
the direction of the proposals. They were
supported by Fife Council’s area development
committees and even its environment and
development committee but, unfortunately, the full
Fife Council, which voted through the structure
plan as originally proposed, totally ignored those
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fears and concerns. It is essential that, when the
plan comes to ministers, they ensure that there is
a public inquiry into it before it is approved.
Given that experience in Fife, it is of little
surprise that many of the public lack confidence in
the planning system. That brings me to the main
issue that I want to raise, which is the reason why
I have so little time for interventions. I remain
seriously concerned about the bill’s proposal for
statutory
strategic
development
planning
authorities, which are not the right approach. I am
more than happy for the bill to provide permissive
powers, but I am not in favour of statutory duties
for development planning because they go against
the bill’s ethos of improving community
involvement and ensuring local decision making.
There is a particular problem for Fife, which will
be split between two strategic development
planning authority areas. It will lose its current
advantage of having coterminous boundaries,
which enable people in community planning and
development planning to work together with the
health service, the police, the fire service and
people in economic development, tourism,
education, roads and transport. All that will be lost
to a system that imposes a strategic development
plan that splits Fife asunder. Under that plan, part
of Fife will be involved with Edinburgh and part
involved with Dundee and an arbitrary and artificial
boundary will be drawn to determine which parts
are involved with which city.
I do not oppose local authorities working
together to improve planning—which, in fact, I
believe will happen within the context of the
national planning framework in any event—but I
oppose the introduction of a statutory rather than a
voluntary arrangement for that. I hope that the
ministers will reconsider the proposal, because the
introduction of the statutory approach will
accelerate the loss of accountability and
community involvement in the planning process. It
will also lead to a loss of sustainable development,
because of the self-fulfilling prophecy that if we do
all our planning on the basis of city regions,
planning will be sucked into the cities and the
outer areas will suffer. They will become dormitory
towns for the cities, which is the opposite of
sustainable development.
Those are serious issues. Although I support the
general principles of the bill, I will be unable to
support it at stage 3 unless amendments at stage
2 or 3 address strategic development planning and
remove the statutory proposal and introduce a
voluntary arrangement.
The Communities Committee has addressed
houses in multiple occupation before. We need to
align planning law and the regulations on HMOs,
and I hope that we can use the bill to ensure that if
a dwelling is required by regulations to be
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registered as an HMO, planning permission is also
required.
On general permitted development orders, in my
constituency there is concern about the 28-day
rule, which allows people to use the GPDO system
to do something in an area for up to 28 days.
Unfortunately, it is being abused, particularly at
Crail airfield, where thrashes are happening
almost weekly but are permitted under the 28-day
rule because they happen less than 28 times a
year. That cannot be the purpose of the rule and I
hope that it will be reconsidered and amended.
I welcome the improved enforcement powers in
the bill, which are essential.
15:54
John Swinburne (Central Scotland) (SSCUP):
Two words that strike fear into the electorate’s
hearts must be “planning” and “politicians”.
About 60 years ago, a team of visionary experts
was drawn together and challenged to create a
completely new town to revitalise the economy of
Scotland’s central belt in the East Kilbride area. I
am not a believer in quangos myself, but the East
Kilbride Development Corporation stands as an
example of a quango that actually worked. Its
general manager, George Young, could set an
example to the current Scottish Enterprise crowd.
He traversed the world and brought industry to
East Kilbride. That attracted people—from
overspill and so forth—into the area. He did not
just build houses; he created a town at East
Kilbride, with shopping centres, medical centres,
schools, playing fields, green spaces, swimming
baths and landscaping. Nothing was omitted.
Money seemed to be no object; I believe that
funding came from central Government. There
was no input from councillors—shock, horror! The
corporation was given its task, and it delivered.
In the early 1950s, when television was still just
a dream in most households, cable television
connections were created for every house in the
community. Cavity wall insulation was put in,
which would please the Greens. I stress that that
was back in the early 1950s—it was done in every
house that was built. The East Kilbride
Development Corporation was way ahead of its
time. It was an unelected quango that did a
magnificent job. It turned East Kilbride into the
fastest-growing, most dynamic community in
Scotland. I wonder whether any members of the
Communities Committee, in studying the Planning
etc (Scotland) Bill, took the time to consider what
the East Kilbride Development Corporation did
and learn some lessons, for lessons are there to
be learned.
Cathie Craigie (Cumbernauld and Kilsyth)
(Lab): I am interested in what John Swinburne
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says. I represent the new town of Cumbernauld,
and I was involved in local politics when the
quango there was active. I wonder what the
people of East Kilbride are saying now. Is it the
same as what the people of Cumbernauld are
saying? They look back in horror at not having had
input to the development of their town and at not
having had any democratic control whatever. We
are picking up the pieces now. I know that the
situation is similar in East Kilbride, which is not the
utopia that John Swinburne makes it out to be.
John Swinburne: In East Kilbride, as I have
said, we had a team of visionary experts. I am
afraid that those working on Cumbernauld must
have got drawn from the bottom of the pack. East
Kilbride turned out to be the best new town in the
United Kingdom. It was superb, and a beautiful
place to bring up children. The whole concept was
ideally realised. Cumbernauld and various other
new towns that sprang up were disaster areas,
because the people involved did not have the
same competence as the members of the East
Kilbride Development Corporation did. They were
superb. Companies such as Rolls-Royce and
Motorola were brought in, and they are still there,
well to the fore, working for the good of the
community, providing jobs and providing social
housing for rent as well as for sale.
Unfortunately, East Kilbride has now fallen into
the hands of the people to whom Cathie Craigie
was alluding. South Lanarkshire Council has got
hold of the place now. If there is a bit of green
grass there, the council builds on it. The whole
concept of the new town is being slowly eroded by
councillors who, no doubt, put their plans out to
consultation and got expert opinions before
inflicting damage on the good work that was done
in East Kilbride. The Dollan baths are brilliant.
Paddy Dollan was the first chairman of the East
Kilbride Development Corporation, and he was
lauded for his efforts in the area. There was not
even a set of traffic lights in the whole town. The
whole traffic system was done with roundabouts.
People could go there and get lost for ever, trying
to get back out.


986

25684

questions on it. I held three seminars on planning
in my constituency; I thank Johann Lamont and
her predecessor, Mary Mulligan, for coming to the
community to talk about planning.
I do not envy the Communities Committee its
task of scrutinising the bill, which I accept is one of
the most significant of the session. It is now
decision time on some of the key points of
principle that we have been debating for many
years.
The planning system has been criticised for
being too slow and ineffective, for lacking
transparency, for failing to involve communities
adequately and for producing bad decisions. The
question is whether the bill addresses those
criticisms. Overall, I think it makes a good attempt
to speed up the production of better quality
decisions.
I do not doubt that the Executive has been
utterly committed to bringing about meaningful
public involvement in planning decisions and
better reasoning for and more transparency in
such decisions. I believe that we are heading in
the right direction.
My starting point has always been that, within
published national planning guidelines, and using
development plans, ministers and councillors
should make the final decisions on planning,
provided that there is meaningful and intensive
consultation—and even negotiation, where
possible—before such decisions are made.
I do not believe that the end process should be
independent, so I do not support the type of thirdparty right of appeal that Scottish Environment
LINK has promoted, although I have supported a
more qualified type. I believe that there is an
alternative to that right of appeal: where planning
guidance has been breached or a case is made
that there are grounds for the Executive to review
the process, a community body that is defined in
law should in its own right be able to invoke the
process of notification.

East Kilbride was a revolutionary, forwardthinking new town, and we should stand up and
salute the people who made it. I am sorry that no
one took the time and trouble to see what they did
for the good of the community. They did it without
any consultation; they imposed it on the
community. They were visionary experts and I
take my hat off to them. I will always be against
quangos, but that one worked.

A community right of notification is not strictly a
form of third-party right of appeal, but it is a
mechanism for notifying the Executive that there
are grounds for it to review a decision that has
planning implications. We have a system in which
local authorities are bound to notify ministers if, for
example, there is a departure from a local plan,
but it does not give objectors a formal place and
they are not informed of the outcome of such
reviews, which I think is wrong.

16:00
Pauline McNeill (Glasgow Kelvin) (Lab): I
have been anticipating the bill. I have submitted
evidence at every stage and have asked a tome of

I have always believed that a limited third-party
right of appeal would add value to the process and
I have always found it extremely unfair that
applicants and developers who might not even
own the land in question can challenge a local
authority’s appeal decision.
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I welcome section 18 and the significant
restrictions that the Executive has placed on the
right of appeal, but I still believe that a balance has
to be struck in the system.
I also welcome the Executive’s intention to
ensure that it is notified of decisions when there
has been a departure from the local plan. To
redress the balance, the very least we can do is
build into the system a mechanism to ensure that
the community interest is represented.
It cannot be right that a local authority, which is
the organisation that draws up the plan, can be the
sole arbiter in deciding whether an application is
within the terms of the plan. To suggest that a
planning authority has no interest in deciding a
matter in its own favour when interpreting the plan;
that it has no special interest in whether a
development has two or five storeys; or that it
does not have a strong interest in the development
of luxury, high-value flats when areas such as
Glasgow Kelvin are crying out for rented and
affordable housing, is to deny the reality.
A local authority can interpret the plan in its own
favour, so I do not believe that it should be judge
and jury. I ask ministers to consider the possibility
that communities should be allowed to notify them
when they think the local plan has been breached.
I emphasise that that would happen only in limited
circumstances and would not represent a major
departure from what we have at the moment.
I cannot see why some of our demands on
affordable housing cannot be responded to by
imposing some form of statutory duty on a
planning authority to build minimum numbers of
affordable houses and houses for rent. Previously
in this chamber, I have expressed my objections to
the fact that our planning system does not seem to
care about what kind of housing we are building as
long as it is in the development plan. My
constituents who were born and bred in Partick,
Scotstoun and Yorkhill are living in overcrowded
conditions and cannot move out of them because
we just do not have enough accommodation. The
bill must include a duty that will result in some kind
of additional rented accommodation in my area.
I thank the Executive for the interest it has taken
in examining how the planning system relates to
HMOs, which Iain Smith mentioned. There has
been a meeting of interested MSPs and planning
officials and I thank the minister and Jim
MacKinnon for bringing that about. We need to
think seriously about what legislative measures we
want. However, it strikes me as odd that, if there is
a planning requirement to have HMOs making up
5 per cent of the accommodation in an area, we
do not enforce it. I know that things are never as
simple as they seem at first, so I welcome the
discussions that the minister and officials are
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having. I hope that something comes out of those
discussions that we can get into this bill.
16:06
John Scott (Ayr) (Con): I endorse the largely
consensual approach to the bill that has been
taken by all parties today, with the notable and
entertaining exception of John Swinburne. Points
have of course been made about the emphasis of
the bill, but all are agreed that reform of the
planning system is long overdue.
In the past, the planning process has been seen
as intimidating, complex, cumbersome and lacking
in transparency. This bill represents a once-in-alifetime opportunity to start with a clean sheet of
paper and create legislation that is uniquely suited
to Scotland and fit for purpose.
In particular, the bill offers us an opportunity to
provide for greater community involvement
through public participation and to draw attention
to planning constraints that are created by Scottish
Water. Those are issues of concern in Ayrshire.
It is important that the bill simplifies matters. I
hope that that criterion will be applied wherever
possible throughout its passage through
Parliament.
I welcome and echo the views of Professor Greg
Lloyd: people currently get involved in the planning
process only when it appears to affect them and
their interests adversely. To overcome that
weakness, we will need to front load the process,
as the bill proposes. I believe that to be key.
Community councils, tenants and residents
groups, local church groups and so on should all
be made aware of and given the opportunity to
comment on proposals at the earliest opportunity.
Community buy-in is important at any stage, but
an ability to help formulate strategic priorities early
in the process is vital. For that reason, I welcome
pre-application consultation on certain types of
development, as is outlined in the bill. I would also
welcome predetermination hearings, which would
statutorily oblige planning authorities to hold a
hearing into certain types of application. Those
proposals, taken in conjunction, should be
beneficial to those involved.
Of course, such measures assume that
communities will want to be involved in the
process. That might be problematic but, through
time, local communities—perhaps following
educational planning seminars or, more probably,
bitter experience—will become aware of the value
of early consultation. Early and proactive input has
to be of greater value to the process and the
communities themselves than an end-of-process
reactive input.
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However,
as
the
Scottish
Community
Development Centre noted, communities will not
become involved unless they can see a genuine
purpose for their involvement and the prospect of
concrete benefits in return for their investment of
time and energy. In my view, that is the rub. If
local authorities invite participation in the planning
process, it has to be meaningful and taken note of
thereafter. If communities’ views are sought at an
early stage, they must be taken note of. If they are
not, the process will fail and the doubters of this
bill will be shown to be correct.
How will a community council’s views on, say,
the local development plan be reconciled with the
planning
committee’s
perhaps
different
perspective some years later? That will take a
great deal of sorting out. It will perhaps require the
wisdom of Solomon, as Christine May said. The
proposed process will have to be clearly defined in
the planning advice notes and the subordinate
legislation. A further problem with the additional
consultation is the need for more planners, who
are currently thin on the ground. They will be in
huge demand if 70 per cent of local plans need
updating at the starting point in the process.
My second point is that, in effect, planning
decisions are being made by Scottish Water. I
hope that the bill—or, more probably, the
Government—can address that. Dave Petrie has
alluded to the matter. It is all very well to have an
all-singing, all-dancing, shiny, new local plan, but it
will be of little or no use if Scottish Water cannot
supply water and sewerage connections. Muchneeded new housing must be built and connected
to water and sewerage infrastructure in designated
areas and Scottish Water, in whatever shape or
form, must be able to do that.
The current development brake that has been
imposed due to the underfunding of Scottish
Water is a planning blight in itself. Scottish Water
should be allowed to raise capital in the
marketplace to meet the current unsatisfied
demand for new infrastructure. However, that is
perhaps a matter for another day and, indeed,
another minister.
With those remarks, I wish the minister every
success in taking the bill on to the statute book
16:11
Jackie Baillie (Dumbarton) (Lab): There is
much to be welcomed in the bill. I am not sure
whether I can compete with Pauline McNeill’s
passion for planning, and I most definitely cannot
compete with John Swinburne’s passion for East
Kilbride, but I believe that we have a once-in-ageneration opportunity to put in place a modern
planning framework and to ensure that we connect
people firmly with place.
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It is critical that we get the bill right, because it
will form the basis of how we develop sustainable
and thriving communities, using the levers that are
available to us to enable growth and a vibrant
economy, enhance our environment and, perhaps
most
important,
assist
in
regenerating
communities and tackling poverty. I urge the
Executive to use the bill as the central reference
point from which to develop other, connected,
policies on, for example, the supply of more
affordable housing, the encouragement of
renewable energy or the alignment of our
considerable resources to national and regional
development priorities.
Having a national planning framework, up-todate and relevant development plans and
communities that are engaged in the process at an
early stage are all positive aspects. I know that the
minister will want to ensure that community
engagement, which is absolutely right in theory,
works in practice. Like many other members, I
have seen some interesting examples of what
some would call consultation even though it does
not involve any discussion or listening and there is
no real engagement at any level. Thankfully, I am
talking about the few and not the many, but we
need to send out a strong signal that what is
required is not just consultation but real
involvement and genuine participation.
I also make a plea for consistent definitions of
“community” and “local”. That would certainly help
my local community to understand its role.
Equally, I am interested to know how ministers will
monitor
the
effectiveness
of
community
participation. Their continuing oversight will be
welcome.
I recognise that the Executive’s approach founds
on early engagement and that it therefore front
loads community involvement. I do not disagree
with that approach, but I think that there is a gap at
the end of the process. Donald Gorrie and I do not
often agree, but I think he is right. It is not an
either/or choice. We need to make sure that we
have both. The question for me, therefore, is
whether the gap is filled by TPRA or, as I prefer to
call it, a community right of appeal.
I have no doubt that the communities that I
represent in Helensburgh, Dumbarton and the
Vale of Leven want a community right of appeal.
Many of them have written to me to say exactly
that. I am also aware that 86 per cent of those who
responded to the Executive’s consultation
supported such a right. However, I do not want to
get into an increasingly heated and polarised
debate about whether we are for or against a
community right of appeal and whether we are
somehow for or against business as a
consequence; I simply want to ensure that the
Parliament gets the right system for the country.
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That is why I believe we should have a community
right of notification.
Pauline McNeill has outlined the proposal, so I
will add to what she said. At the moment, in
certain circumstances, local authorities are
required to notify proposals to ministers. For
example, if a proposed development would affect
a trunk road or special road or if it would increase
the risk of flood damage, and in many more
circumstances besides, the authority must notify
its decision to ministers. The Executive is wisely
expanding that list to include major and local
developments that are significantly contrary to
local plans, local authority interest cases and a
number of other categories. Such decisions will
need to be notified to ministers, who will then
determine whether to call in the most contentious
applications. Usually, that will be followed by a
local inquiry.
Patrick Harvie: I agree with much of what
Jackie Baillie has said, but will she say a little
more about what duties ought to be imposed on
ministers if such a right of notification is
introduced? If no new duties are to be imposed on
ministers, will notification be the same as just
writing a letter to ministers?
Jackie Baillie: Indeed, but if I may finish, the
member will see where the ministers’ duties would
apply. However, before I move on from that point, I
want to state that it would be useful to have the
criteria for call-ins published so that the process is
transparent and people know what is going on.
The simplicity of the proposal that Sarah
Boyack, Pauline McNeill and I have developed is
that it would give communities exactly the same
power, as the duty on ministers would also apply if
they received a notification from a community. The
benefit of the proposal is that ministers would get
a clear view from both the local authority and the
wider community at the same time and they would
be able to make a more informed judgment on
whether the planning decision should be called in.
Our proposal would provide certainty both for
business and for communities that there would be
appropriate oversight from the Executive. The
proposal would not adversely impact to any great
degree on the legitimate desire to make the
planning system function more quickly and more
efficiently, nor would it require much additional
resource.
I welcome the tantalising comments from Euan
Robson—indeed, I welcome all converts—and I
would be happy to share with the Liberal
Democrats the detailed proposals on which Sarah
Boyack, Pauline McNeill and I have worked for six
months now. This is a positive opportunity.
I acknowledge the positive discussions that we
have had with the Deputy Minister for
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Communities. As ever, I am grateful to her for her
thoughtful approach. I hope that ministers will use
this opportunity to capture the essence of our
proposed community right of notification. If they
do, they will perform a service to democracy and
fairness but, above all, they will ensure that we
have a robust, progressive planning system for the
21st century.
16:17
Stewart Stevenson (Banff and Buchan)
(SNP): I apologise to my erstwhile colleagues on
the Communities Committee that my party
removed me from the committee precisely at the
point that it started to engage in planning issues.
However, I see that the deputy minister’s
enthusiasm for that move was substantial.
The last time this subject was considered and
Mr Chisholm’s card was stuck in the console and
the request-to-speak button was pressed, some
very fine words were said:
“My point is about the failure to recommend a third-party
right of appeal.”

They were said on 29 October 2005. As the
Deputy Presiding Officer, Murray Tosh, may recall,
he advised the speaker:
“I … see which MSP’s name attaches to the cards that
you have been given. George Butler has the card for
Malcolm Chisholm”.

Thus, when Malcolm Chisholm’s card was last
used to speak on this subject in the chamber, the
speaker in question took a rather different line.
That is somewhat ironic.
At that event, which was an excellent innovation
by the Communities Committee, my constituent,
Mr James Buchan, spoke about a planning error in
Peterhead: a fish store refrigeration plant had
been built 5m higher than it should have been.
That example illustrates perfectly the very real
effect that planning can have on people’s lives. In
the case of Mr Buchan and his neighbours, the
effect was quite substantial. Therefore, I am
pleased to see that paragraph 127 of the
committee’s report states:
“The Committee is content with Part 6 – Correction of
Errors.”

However, correcting errors in planning often
involves much more substantial work than
correcting errors in paperwork.
In the limited time available, I want to turn my
attention to the second motion before us today,
which is the financial resolution. I remind members
that, under the resolution, the Scottish Parliament
“agrees to any expenditure or increase in expenditure …
arising in consequence of the Act.”
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We do not take financial memoranda as
seriously as we might. This is and needs to be a
complicated bill. The Finance Committee has
made substantial criticisms of it and the Executive
has produced additional information that shows
that its initial estimates of the costs associated
with the bill were not sufficiently developed. The
bill will be changed substantially at stage 2 and, as
a consequence, its costs will change substantially.
It would, therefore, be entirely precipitate of us to
give our support to the financial resolution today—
whatever we think, on the balance of argument,
about the bill. The financial resolution is a kind of
blank cheque.
There is a more general issue in respect of
financial resolutions and complex bills, which
extends beyond the bill that is before us today. A
range of bodies and individuals have commented
on the financial provisions of the bill. When asked
about the financial implications of the bill, the
Cairngorms National Park Authority pointed out
that it is funded by the Executive and that
“Higher fees will not cover cost of neighbour notification as
we only receive 50% of fee from local authority.”

In its calculation, the City of Edinburgh Council
suggests that neighbour notification will cost
£93.57 per application, which is outwith the range
that is provided elsewhere. In commenting on the
financial implications of the bill, COSLA states that
it
“cannot begin to achieve the culture change proposed by
the Planning Etc. (Scotland) Bill, unless the resources
identified in the Financial Memorandum, at the very least,
are made available”

to it. History suggests that we should be sceptical
on that front.
In the Finance Committee’s report, Bruce
Crawford suggested that we should not support
part 9 of the bill, which relates to BID, because the
financial side of that has not been sorted out. In
paragraph 23 of its report, the Finance Committee
stated:
“the Committee is seriously concerned that the existing
shortage of qualified staff will stifle the effective
implementation of the Bill, requiring a longer transition
period than anticipated and higher costs (including
contracting increasing numbers of private sector planners).”

Going to the private sector is not a panacea. The
Communities Committee says that
“some of the figures contained
Memorandum are inadequate”

in

the

Financial

and that
“there are other costs that have not been included.”

When we look at the financial side of the bill, we
must exercise considerable caution.
It is strange that, although across Scotland
people are finding that applications for planning
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permission for houses are being turned back
because we cannot dispose of our sewage, there
is nothing in the bill that will mean that we can
refuse nuclear power stations because they
cannot dispose of their waste. That issue should
perplex us all for some time to come.
16:24
Cathie Craigie (Cumbernauld and Kilsyth)
(Lab): Like other members of the Communities
Committee, I thank all those who gave evidence to
the committee and took part in the pre-legislative
consultation, and the clerks for their support during
the process.
I have a passion for planning and make no
excuses for that. I also have a passion for change.
Unfortunately, the current planning process seems
to be able to generate criticism from all corners.
Whether people are applicants or objectors, there
always seems to be something with which they
find fault.
There is an undoubted lack of confidence in the
system. Every stakeholder has concerns and
complaints about it, whether they are people who
live in a community that is affected by a proposed
development, an individual who applies to make
an extension to their home, a business
organisation that wishes to build an extension to a
factory to expand the business and perhaps create
more employment opportunities, or a major house
builder who seeks consent to build a muchneeded affordable housing development. We are
all familiar with the frustrations felt by many
people. That frustration is reflected in the number
of people who contact us at our surgeries and by
letter.
We have failed in the past to show people just
how important planning is to their everyday lives
and the communities in which they live. At present,
too few people get involved in the development
plan process in their local areas, never mind
engage with the national planning process. Too
many people see the planning process as a way to
object to a development rather than as a way to
develop plans that will allow sustainable growth to
meet their needs, the needs of their community,
the business community and the country as a
whole.
In the past, too many professionals have seen
community involvement as unimportant. I cannot
agree with anything John Swinburne said about
the benefits of quangos in the new towns of
Scotland. I represent a new town and I am sitting
next to two colleagues who were born and brought
up in new towns. I am sure that they can see the
mistakes that were made when planners,
developers and some politicians were allowed to
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proceed without considering the needs of the local
community.
I am sitting near the former leader of a council
who had a new town in her area. I remember
when we all bonded together to fight against the
undemocratic processes of those quangos. We
can see what happened in Cumbernauld town
centre when planners and developers proceeded
without involving local folk or hearing about their
needs and aspirations. Thankfully, we are
changing the system now so that local people will
be involved.
We have an opportunity to change an outdated
system into a modern and transparent one that
delivers for our communities while at the same
time delivering sustainable economic growth. We
now have a chance that has not come along often
in the past to change and modernise the planning
system. Most important, in my opinion, we have a
chance to change the way in which we all view
planning.
As others have said, the committee has done a
huge amount of work on the bill, but the
“primary objective of the Bill is to modernise the planning
system to make it more efficient and give local people
better opportunities to influence the decisions that affect
them.”

I endorse the general principles of the bill and
believe, like the committee, that the Scottish
Executive has made a genuine attempt to
encourage engagement. I was heartened by the
minister’s choice of words in his opening remarks.
We can improve the bill if we go just a little
further to ensure that it states clearly that we want
people to participate in the planning process—not
just consulted or given access to documents
previously agreed by council committees, but
involved in the whole process—and that we want
to be able to show clear evidence of participation.
We have to get it right to ensure the culture
change that we all want and to which Christine
May referred.
Professor Lloyd, an academic who gave
evidence to the committee, told us that our
challenge is to
“elevate people’s engagement with and understanding of
the planning system”.

He also told us:
“The challenge is to find ways in which we can sell the
importance of the planning system.”—[Official Report,
Communities Committee, 18 January 2006; c 2841.]

That is what we have to do. I welcome the
forthcoming research project announced by the
minister and hope that it will concentrate on those
challenges.
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The way forward is to involve people at every
stage in the process, to have a system that truly
involves folks not merely as part of a
consultation—the term that is used in the bill—but
encourages them to play a full part in developing
plans at every level. They must be afforded that
opportunity and actively encouraged to participate
fully in the process of developing the national
planning framework, to engage with and
understand the need for good strategic
development plans and to be fully engaged in
shaping their local development plans.
I very much welcome the bill, endorse its
general principles and look forward to working with
ministers at stage 2 to ensure that the process is
improved.
16:30
Mike Rumbles (West Aberdeenshire and
Kincardine) (LD): With some notable exceptions,
I think that there is general consensus on the bill’s
general principles. The proposal to modernise the
planning system, which emphasises early
engagement with the community and up-to-date
local plans, is good and involves many reforms.
However, all systems go wrong, and the minister
has set out a process for dealing with things that
go wrong for the applicant—in other words, for the
developer. As the minister has acknowledged, it is
only right, just and proper that this very good
system should contain an appeals process. Our
local councillors are only human; they can make
some perverse decisions and get things wrong.
Human beings get things wrong all the time.
Indeed, under the ECHR, we are required to have
an appeals system for planning applications and
developers and it is right that we should have that.
In their comments on community rights, Pauline
McNeill and Jackie Baillie highlighted an
interesting aspect of rights under the ECHR, which
is that there should be an appeals system of some
description for people who are directly affected by
decision makers.
In that respect, I want to speak about neighbour
notification, even though it might seem a bit
strange to leap between issues such as third-party
right of appeal and neighbour notification. The
minister intends to reform neighbour notification
rules to ensure that the local authority, not the
developer, sends out neighbour notifications. That
is only right, because it is important that people
who
are
directly
affected
by
planning
applications—the immediate neighbours to
proposed developments—have an input to such
matters. The fact that the minister—who, after all,
has recognised the rights of developers under the
ECHR—is seeking to change the neighbour
notification system in such a way shows that he,
too, recognises that fact.
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However, one element is missing. Now, I have
always thought of Malcolm Chisholm as a just man
and a well-balanced individual and I am sure that
he can see that my arguments are justified.
However, I have never really understood why he
cannot accept that there needs to be some
balance in the system. I do not want to put words
into his mouth, but he might well argue that
providing such balance will only open the door to
many objections.
I want to help the minister by ensuring that the
system is well balanced. I fully support the bill’s
general principles, but one principle that is missing
is an approach that is as just and as fair to people
who are directly affected by planning applications
as it is to those who submit them. As a result, I will
lodge detailed amendments along those lines at
stage 2. I hope that the minister will consider them
and that we can debate these matters, because I
do not believe that the Executive has offered any
justification as to why people who are immediately
affected by a planning application cannot appeal
the decision. After all, no matter how good a
system might be—and the proposed system is a
good one—people make mistakes. I simply ask
the minister to think about that matter.
16:34
John Home Robertson (East Lothian) (Lab):
There is something slightly unconvincing about
Mike Rumbles’s claim that he is trying to help the
minister. I advise the minister to beware of
Rumbles bearing gifts.
I come at the issue from a county that has a long
history of controversial planning issues. In my
time, we have had opencast mining, a nuclear
power station, wind turbines and a vast landfill
site. We have retail developments and some
would say that we have more than our fair share of
new private housing, much of it for commuters.
We even have controversies about golf courses
and our local racecourse.
As I have mentioned Musselburgh racecourse, I
should also say that it has been there for more
than 190 years and has recently gone from
strength to strength. However, there is significant
local controversy about plans for the development
of an all-weather track. The confrontation between
supporters and opponents of that development is
probably a classic example of what can go wrong
with the existing planning system, and I endorse
everything that David McLetchie has said about
the way in which councillors get gagged when
such proposals are under consideration. That is a
problem. I have no doubt that ways can be found
to allow the racecourse to develop in ways that are
appropriate for the wider community and I hope
that that will be achieved.
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Planning controversies tend to breed conspiracy
theories. Everybody believes that the system is
stacked against them. Developers see nimby
conspiracies everywhere, people who are
opposed to developments think that they are
victims of capitalist plots, and the planners know
that everybody hates them, so the existing system
is a recipe for general paranoia. The bill seeks to
replace a reactive, or even reactionary, system in
which people simply respond to development
proposals as they come, with a proactive planning
system based on what should be the widestpossible
consensus
about
development,
conservation and what needs to be done for the
benefit of the whole community.
The committee describes the proposed new
approach as a culture change. I just hope that
people in Scotland, and particularly in the Scottish
media, will rise to that challenge. The new
approach will work only if we succeed in promoting
sensible consideration of complicated choices.
Some people will always prefer the old habits of
reaction and negative campaigning—I suspect that
that is part of the mindset behind the campaign for
a third-party right of appeal. The bill is designed
for a more confident and mature Scotland, with
less whingeing and more willingness to face up to
choices about a better future. The planning system
is there to prevent inappropriate development, but
we also need to facilitate good development and
the system must deliver that.
Ms White: Is John Home Robertson saying that
the 86 per cent of people who responded to the
minister’s and the Communities Committee’s
consultations who wanted third-party right of
appeal, and the 95 per cent of those who attended
the conference in the Parliament in December who
wanted that right of appeal, are immature and
should not be able to put forward their views?
John Home Robertson: No, I am not saying
that. What I am suggesting is that the bill provides
a better way of achieving what all those people
want and I hope that we can have mature
consideration of that. My point is that Scotland
needs good housing, good infrastructure and good
industries and services. We need conservation
and we also need things that people might not
want in their back yards—landfill sites, prisons,
railways, wind turbines, quarries and nuclear
power stations. It is not good enough simply to
create a right to object; people need to face up to
the responsibility to make difficult choices.
It is increasingly likely that Britain will need new
nuclear generators. It would be stupid to become
dependent on nuclear electricity from England
when there are communities in places such as
East Lothian and Ayrshire that would welcome
new nuclear power stations here in Scotland. That
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is a debate that all of us—even the Liberal
Democrats—will have to face up to.

authorities. I suggest that we are a long way from
achieving that shared vision.

The biggest issue in my constituency is the
acute shortage of affordable rented housing. The
committee report refers to that and the minister
touched on it in his opening speech, for which I am
grateful. I am looking for amendments to the
planning system to deliver land to enable councils
and housing associations to secure sites to meet
that urgent need. The minister will remember the
members’ business debate that was held on 28
September last year, so I will not go into detail
about that now. To put it briefly, however, I am
acutely concerned about the plight of thousands of
people who are living on the edge of
homelessness, often in intolerable conditions,
stuck on waiting lists for many years because
there are not enough affordable rented houses to
meet their needs.

As John Home Robertson said, there has been
a rise in single-issue politics and a rise in
nimbyism. I do not see that as an entirely negative
development, but it shows us that there has been
an almost complete failure of the planning system.
Iain Smith mentioned the situation in Fife, where a
war is going on between communities and the
planning authorities.

The problem is that potential housing land in
East Lothian and elsewhere is in the hands of
private developers who are unwilling to build lowcost houses to let and who will not sell land to the
council or to housing associations at affordable
prices. I am advised that PAN 74 guidance is not
releasing sites for affordable rented houses on
land that has been allocated for housing. The
planning system needs to do more to address that
land-related issue. We look to the Executive to
take urgent action to tackle an extremely serious
problem. We need land now for new council
housing in East Lothian. I intend to return to that
point as our consideration of the bill continues.
This is an excellent bill. I commend the convener
of the Communities Committee, Karen Whitefield,
for the way in which she led us through
consideration of the bill at stage 1. I am struck by
the contrast between my experience of standing
committees at Westminster and the open scrutiny
of legislation that the minister and her officials
have been able to achieve in this Parliament. I
suggest that this is an excellent example of the
Scottish Parliament doing a thoughtful and
constructive job for the people of Scotland,
although I do not expect the media to report that.
I hope that the Parliament will agree to proceed
to stage 2, so that we can complete the task of
legislating for a better planning system for the
whole of Scotland, but I trust that the bill that we
finally pass will include measures to deliver land
for affordable rented housing in areas such as my
constituency.
16:41
Mr Mark Ruskell (Mid Scotland and Fife)
(Green): Malcolm Chisholm started the debate by
talking about the shared vision that needs to be
developed between communities and planning

It is important that we achieve a culture shift and
engage communities not only about what they
oppose but about what they want to see happen in
their communities. It is currently extremely difficult
to do that. When I have discussions with
communities, they say, “What is the point? The
developers hold all the cards. The planning
system is not a level playing field and local plans
are not worth the paper that they are written on.
What is the point in being positive and thinking
about the future of our communities when we do
not have the power to influence what happens?”
We must achieve a culture shift. I hope that we
arrive at a situation in which communities feel
confident about identifying their needs and about
saying yes to proposals as well as no.
The key question is whether the bill achieves
that aim. Does it achieve that culture shift and
create a participative planning system? We have
reflected on some very good provisions in the bill,
such as those on enforcement, neighbour
notification and keeping local plans up to date. As
Christine Grahame said, all those proposals will
have resource implications.
There is also a provision for guidance on
participation. Christine May spoke about some of
the diabolical participative practices that have
been pursued in Fife in recent years—I can tell
members that they have not changed.
We must consider carefully the plans for
strategic planning. Iain Smith referred to problems
in respect of aligning the strategic plans with city
regions. The danger is that we will create
dormitory towns in some of our accessible rural
areas. Those will be unsustainable communities in
which there will be increased demand for car
usage, few services and unsustainable levels of
housing. I say to the Tories, who referred to
investment in Scottish Water, that that is where
the money is going: it is going on unsustainable,
inflated housing projection figures. That is what
will blow Scottish Water’s budget. We must strike
a better balance.
Donald Gorrie made a sensible point about the
national planning framework. I agree that
Parliament needs to have a sense of ownership of
the national planning framework. There must also
be robust scrutiny and examination of the
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framework in public. Instead, a debate is taking
place in committee about whether there is 60
days’ scrutiny or 40 days’ scrutiny. I am not on the
Communities Committee, but that sounds like an
arbitrary discussion. Surely what we need is
flexibility for the Parliament to decide how it wants
to scrutinise the national planning framework. We
should not have an NPF that is a spatial
expression of the policy of the majority party of the
Parliament. That is not what it is about.
The national planning framework is about the
Parliament taking a sense of ownership. Malcolm
Chisholm referred to the democratic will of the
Parliament, in which there is a majority party,
setting the national planning framework. The
question then is how voters can make judgments
on the key issues that will be in the NPF. How can
voters tell, when Iain Smith will not give us a yes
or no on the matter, whether nuclear power would
be part of a partnership agreement?
Iain Smith rose—
Mr Ruskell: Sorry, I do not have time for an
intervention.
That leads me on to the issue of third-party right
of appeal. Karen Whitefield said that she was
concerned that SNP voters would not be allowed
to get TPRA through with an SNP Government. I
am sure that Lib Dem voters feel the same way
right now. I say to Iain Smith that we should not be
dropping TPRA; we should be driving it through.
This is a once-in-a-lifetime opportunity to do that.
However, I do not think that TPRA is an
alternative to planning reform and I do not believe
that other members do either. Third-party right of
appeal is not a panacea; it is something that we
need in the toolbox. We need to see a levelling of
the planning system to encourage confidence in
communities. In countries that have introduced
TPRA, as Sandra White said, gross domestic
product has gone up. TPRA is not a threat to
economic growth or an efficient planning system.
The proposal from the back-bench Labour Party
was for a community right of notification. That
could be a useful tool in the box and I am sure that
it will get a fair hearing at stage 2. However, we
must bear it in mind that communities already
have a pared-down ability to call for an appeal in
the planning system, so we must be careful.
I am a bit disappointed that health was not
mentioned in the debate. In the first session of the
Parliament, the Transport and the Environment
Committee made positive recommendations about
viewing health issues as a material concern in the
planning system. The Communities Committee
reported on that and the Executive believes that it
will change the guidance on environmental impact
assessments to reflect the health issues that have
been substantiated, which is to be welcomed. It
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will be welcomed particularly by those who are
concerned about pylons, but it will not be
welcomed by communities that have petitioned the
Parliament over their concerns about mobile
phone masts and terrestrial trunked radio
communication masts, which do not attract
environmental statements. I say to the ministers
that there is a danger that communities will lose
faith not only in the planning system, but in the
Parliament and the Public Petitions Committee, so
many petitions have we seen asking for those
issues to be addressed. The solution that the
Communities Committee has come up with does
not quite meet those concerns.
The debate is about the heart of democracy. It is
about who makes the decisions and who
influences them, and where they are taken.
Unfortunately, the bill suits the old style of
representative democracy; it does not suit the kind
of modern, participative democracy that we are
aiming for in this new Scotland of ours. I do not
believe that the bill is fit to be agreed to at stage 1.
16:47
Mr Andrew Arbuckle (Mid Scotland and Fife)
(LD): As many speakers in the debate have said,
the overhaul of the planning system that the bill
represents is long overdue. As someone who still
sits on a local authority planning committee, I
agree with other members that the present system
is adversarial. In many ways, it has helped to
create the demand for third-party right of appeal,
as objectors have felt that their views have not
been taken on board and that the scales are
weighted in favour of developers.
As every former councillor knows, the door
banging shut behind the councillors after a
planning decision has been made is not good for
local democracy. That is why I welcome the
proposal for a more collaborative approach in
bringing forward planning applications. I also
welcome the largely consensual debate that we
have had this afternoon.
Only last week, I attended a local community
council and witnessed what I hope is a vision of
the future. A developer was present to give his
thoughts on a housing proposal for the village. He
was asked, “What type of houses are you
proposing?” and he replied, “What type of housing
do you want?” Members should note that that was
not a consultation; it was possibly what we would
expect to see under a good neighbour discussion.
That example might seem idyllic in planning
terms, but it represents a sea change from the
current system, which breeds, as the Communities
Committee’s report says,
“the often deep-rooted distrust that many members of the
public … have of the current system.”
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The lack of a third-party right of appeal in the bill
has been trumpeted throughout the debate, but I
believe that, with a more consensual approach
than the current system has, there will be fewer
feelings of injustice.
Patrick Harvie: Will the member give way?
Mr Arbuckle: Not yet.
Also, if a proposal for a carbuncle were passed
and appealed under TPRA, the carbuncle could
still emerge after the appeal.
Pauline McNeill: Will the member give way?
Mr Arbuckle: Not yet.
A better way forward would be to convert the
carbuncle into a cathedral or something more
acceptable to the community, through prior
discussion.
Patrick Harvie: I draw the member’s attention to
a commitment in his party’s 2003 manifesto to
“Grant third party rights of appeal”.

The commitment appeared under the heading,
“Green Action”, which was a flattering gesture that
I am embarrassed to say we did not reciprocate.
Given that the Liberal Democrats are not bound on
the issue by the partnership agreement, will they
vote for or against their party policy at stage 2?
Mr Arbuckle: Initially, I whole-heartedly
believed in granting third-party rights of appeal,
but Jim Mackinnon and his officials have
developed a new approach that offers a better way
forward. The approach that is proposed will be
more consensual and will involve communities
more than would the more reactive TPRA
approach, which the member continues to support.
I share Karen Whitefield’s concern about the
proposed new planning system’s requirement for
qualified planning officers who will need the
necessary skills to bring about the more
consensual approach that the bill envisages.
Christine May set out a job specification for
planners that even she could not meet. A great
measure of the success of the new system will
depend on the qualities and enthusiasm of
officials. I agreed with Christine May on another
point, but I disagree with what she and others said
about neighbour notification, because I am worried
about the financial and human resources burdens
that neighbour notification will place on local
authorities. A better way forward might be to ask
the developer to be responsible for neighbour
notification, but to provide that if the developer
does not comply, the planning application can be
immediately halted, which would be quite a
sanction.
On slightly parochial matters, I agree with my
colleague Iain Smith and with Mark Ruskell, who
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talked about the structure plan that was pushed
through Fife Council. The plan was based on
straight-line projections on inward migration and
house occupancy and proposed the building of
35,000 new houses during the next 20 years. I do
not know whether that was madness or badness.
Euan Robson was correct to say that strategic
development plans must be robust and that the
best approach would be to start at grass-roots
level. Iain Smith pointed out that the proposed
division of Fife into two strategic development plan
areas is a nonsense. I also oppose that approach
to Fife—what God has created, let not the Scottish
Executive cast asunder.
I congratulate David McLetchie on his criticism
of the current castration—not literal castration—of
councillors on planning matters. I still deal with
planning issues, so I welcome proposals for
increased enforcement powers, because the
current enforcement system attracts much
criticism. However, we must ensure that legal
enforcers are active in the field.
I congratulate Pauline McNeill on her excellent
speech. She and Iain Smith referred to houses in
multiple occupation. HMOs are not a big issue
throughout the country, but the distorting effect of
large numbers of HMOs in small communities is
deeply felt. I am pleased that the Executive met
representatives from such communities and I look
forward to proposals to deal with the overprovision
of HMOs.
The Communities Committee has achieved a
great deal, but it must cover much ground in the
coming months. I look forward to stage 2.
16:54
Mr David Davidson (North East Scotland)
(Con): I apologise to the minister for missing the
first few sentences of his speech; I think that I
grasped the general thrust of it.
I was a councillor and I sat on a planning
committee. Before that, I was a community
councillor—indeed, I was the chairman of the
Association of Scottish Community Councils.
Planning is the biggest issue that community
councils have dealt with over the years.
When I was a councillor, the two main issues
were planning and school closures. The planning
horror rolls on, so we must get the bill, which is
long overdue, right. As many members have said,
consultation must be meaningful. There is no point
in having a consultation with a huge response and
then ignoring it. Members have raised issues of
public confidence, fairness, democracy and
timescales. As many have said, the planning
system drags back development, confuses people
and is long overdue for change.
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I ask the deputy minister to say what role she
envisages for community councils in future. They
are statutory consultees and have a right to speak
on behalf of their communities. I echo my friend
David McLetchie’s comments, which others
supported, that local councillors can be neutered
or gagged when they try to speak up for their
communities. That must be considered. If people
are to play their role, they must have education,
but there is nothing to beat experience. As has
been said, we need clarity about the criteria for
call-ins. The issue of affordable housing for rental
and purchase has been raised throughout the
debate. Patrick Harvie talked about public trust,
business getting its way and people power. We
must seek to get the balance right on those
issues. In many ways, a TPRA has been raised.
Patrick Harvie and one or two other members
spoke at length about the national planning
framework—there was talk of a period of 60 days.
I agree with him that committees need time to do
their job properly, but that is a generic issue for the
Parliament and its committees, as we must ensure
that we get the legislation right. Christine Grahame
said that we need a consolidating act. Why do we
not put everything up front and let the Parliament
examine it properly and try to produce coherent
legislation? I do not doubt that the minister will
have a reason for why many of the measures will
be introduced through subordinate legislation, but
that is a huge issue. Many members have
mentioned the ECHR. The Conservatives agree
that the hierarchical system, on which Christine
Grahame and other members commented, is
welcome, but there is a huge reliance on
subordinate legislation in relation to that system,
so we must ensure that the Parliament has a right
to say something on that legislation.
My colleague Dave Petrie talked about the
planning gain supplement. Our colleagues in
Westminster have highlighted the fact that there is
no guarantee that any money that may be raised
from the supplement would be spent in the same
community—it could go to another part of the
region. As far as we are concerned, the
supplement is just another form of general
taxation. Many members, including John Scott and
Dave Petrie, mentioned the development
constraints that relate to Scottish Water, which is a
huge issue. Scottish Water is not part of the
communities ministerial team’s responsibility, but it
has a huge impact on planning and development.
I agree with Euan Robson that we need a
quicker system that has the public’s confidence.
He and others, including Stewart Stevenson,
talked about resources and affordability. If the
Parliament’s Finance Committee has concerns,
they must be taken on board. I hope that the
minister will deal with that in her closing speech.
The convener of the Communities Committee
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talked about resources and enforcement. I think
that she suggested that we need a posh version of
whistleblowing, as did other Labour back-bench
members. Many members talked about front
loading, which means giving people information in
advance, before proposals get halfway through the
system. I suspect that that will stop a lot of
frustration.
David McLetchie talked about landlords in the
BID system—surely the users of the property
should play their part. However, the system is
another levy and is not really a part of the bill that
we need to deal with, because I do not think that it
will be taken further down south. John Swinburne
talked about a visionary dictatorship. I have some
sympathy with Iain Smith, which is unusual, on his
point that local authorities should be free to work
together, rather than in a top-down situation. Why
do we have elected local authorities if not to do a
job? John Scott talked about participation. The
Glasgow girls mentioned a community right of
appeal as a way forward.
The Conservatives agree with the Communities
Committee on the need for a parliamentary debate
on the national planning framework. We need to
have that sooner rather than later. The current
vagueness seems contradictory to the white paper
on local accountability.
As I said previously, we have got to get it right.
Hopefully, that will happen during stage 2. If extra
time is needed, that should be allowed. No one
mentioned that we may have to go back and do
post-legislative scrutiny of the bill. We need a dot
on the calendar for that. The Conservatives have
great sympathy with the many organisations and
individuals who are concerned at how the planning
system operates with regard to rights of appeal.
We want comprehensive consultation with local
communities, more transparency and the
distribution of more pre-planning information. We
will therefore move into stage 2 with an open
mind, which is how today’s excellent debate has
run. Members have said what they think. Instead
of posturing, they have explained where their
doubts are coming from. We will approach stage
2, as I am sure other parties will, looking at how
we can improve community involvement and
influence.
17:01
Tricia Marwick (Mid Scotland and Fife) (SNP):
I agree with David Davidson that this has been a
good, useful debate. A wide range of issues—not
just third-party right of appeal—has been raised by
members. One issue that most if not all of us in
the Parliament and throughout Scotland can agree
on is that the present planning legislation is not fit
for purpose.
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CBI Scotland produced a policy paper a few
years ago that showed that the difficulties and
challenges facing the present planning system
were costing the Scottish economy £600 million a
year. Few communities are satisfied that their
views are taken into account and they are at a
disadvantage in terms of how the present system
works. Will the bill meet the needs of planners,
communities, business and local authorities? Will
it restore confidence and trust? Those are big
questions and they are difficult to answer because
so much of the detail of the bill will be left to
secondary legislation.
As the Communities Committee’s report says,
that absence of detail has restricted its ability to
scrutinise certain provisions in the bill. Witnesses,
too, felt that there were many aspects of the bill on
which they were unable to comment. The Royal
Town Planning Institute said:
“The success of this bill will depend … on secondary
legislation.”

It went on to say that
“the devil remains in the detail which has yet to come.”

Frankly, ministers, that is no way in which to
legislate. I think that I echo the views of Christine
Grahame, David Davidson, Donald Gorrie and
others when I say that.
The Communities Committee has recommended
that most of the secondary legislation—I counted
10 areas—be subject to the affirmative procedure,
which will allow the committee to consider that
legislation in greater detail, but not to amend it.
That is the major problem with the way in which
the Executive deals with legislation. The areas in
which the committee has asked for secondary
legislation under the affirmative procedure include
neighbour notification, development plans, preapplication consultations, appeals, good neighbour
agreements and planning obligations. Those areas
are the nub of the bill, but we do not have the
details on them. I would welcome the minister’s
confirmation when she sums up that she accepts
the need for secondary legislation in those areas
to be subject to the affirmative procedure.
It is a matter of regret to me and to other
members of my party that the Executive and a
majority of the committee do not agree that there
should be a limited third-party right of appeal.
Scottish Environment LINK said to the committee:
“We are asking for a limited right of appeal and only in
specific circumstances. It will not be a free-for-all.”—
[Official Report, Communities Committee, 8 February 2006;
c 3067.]

Karen Whitefield: Will Ms Marwick confirm who
was speaking for the SNP when it comes to
TPRA—Jim Mather this morning, or Sandra White
this afternoon?
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Tricia Marwick: I did not hear what Jim Mather
said, so I will not comment on what Karen
Whitefield says he said. I make it clear that a
limited third-party right of appeal is SNP policy.
The committee acknowledged that the present
system is not working for communities and
recognised that there is a strong feeling that the
planning system is unfairly balanced in favour of
applicants. My colleague Sandra White will lodge
amendments at stage 2 on a third-party right of
appeal.
As Stewart Stevenson said, the financial
resolution is simply not good enough. There are
resource implications that have not been identified
and, if the bill is to work, the Executive must be
honest and transparent about where those costs
will lie. The bill will place new burdens on local
authorities and it is vital that they be fully
resourced to carry out their work. Like Christine
Grahame, I have concerns about the planning gain
supplement; we need clarity from the ministers on
that.
I remain unconvinced about the Executive’s
proposals to include Fife in the overlapping
boundaries of two strategic development planning
authorities. I know that other Fife members share
that concern. The Executive has already said that
it will amend those proposals but, as a Fife MSP, I
want to be reassured that the larger city authorities
will not ride roughshod over Fife’s needs. We have
plenty evidence of that happening with the Forth
Estuary Transport Authority on bridge tolls.
I turn to the aspects of the bill that have the
potential to make the planning system better.
Neighbour notification of development plans will
play a key part in ensuring that communities are
involved at the earliest stage. I welcome the
transfer of responsibility for notifying neighbours
from the applicant to the local authority. I also
welcome pre-application consultation, but I urge
the Executive to ensure that notification of it is as
wide as possible. There should also be greater
access to information on how applications are
dealt with. Good neighbour agreements are
positive, but the Executive needs to do more work
on them before introducing the necessary
secondary legislation.
The requirement on key agencies to co-operate
with planning authorities is of great importance.
Many members have mentioned Scottish Water,
and I am struck by the evidence that COSLA gave
the committee:
“It is Scottish Water that is delivering our development
plans at the moment, because there are large areas of
Scotland where local authorities cannot do development
because of Scottish Water, whether it is in the development
plan or not.”—[Official Report, Communities Committee, 22
March 2006; c 3307.]


997

25707

17 MAY 2006

Scottish Water needs to be sorted out, and I urge
the ministers to take that on board, because many
of us are concerned about it. The development
plans can be as good as we can make them and
we can enter into discussions and decision making
but, unless we can get Scottish Water to provide
for what we believe is needed, the bill is useless.
Mr Ruskell: Will Tricia Marwick give way?
Tricia Marwick: I am sorry, but I am really short
of time.
Temporary stop notices will be an effective
means of taking immediate action against
breaches of planning control, but I would like the
Executive to go further and insist that, for major
developments, there should be a code of
construction practice that sets out in detail what
operations will take place, how they will take
place, whether the public can complain and how
they can complain. I commend the approach that
the Waverley Railway (Scotland) Bill Committee
took on that and suggest that the Executive should
consider whether it can be developed further.
The national planning framework is vital. That is
why, like Christine Grahame and Patrick Harvie, I
believe that the Parliamentary Bureau should be
left to decide on the timing of the parliamentary
consideration of the framework, as it does on the
consideration of bills. We should not have in the
bill a commitment to 40 or 60 days’ consideration;
it should be left more open than that.
I will highlight two other issues. One is the
minister’s commitment that a development’s
impact on human health will be taken into account
as part of the environmental impact assessment. I
look forward to guidance on that being submitted
to the committee for examination. I also look
forward to the Greens’ input on that issue when
the guidance is submitted, as they made good
points about it. However, the minister’s
commitment, as far as it goes, is to be welcomed.
I welcome the minister’s support for the
committee’s view that a duty should be placed on
local authorities to address the issue of affordable
housing when drawing up development plans.
Many members have made that point. John Home
Robertson mentioned the need for land to be
made available for houses to rent. That is probably
one of the most pressing problems that is currently
experienced by our communities. If the Planning
etc (Scotland) Bill cannot enable housing need to
be met through the planning system, it will be
valueless.
I said that the bill has the potential to improve
the planning system. It is certainly not perfect, and
many improvements are needed at stages 2 and
3. All the legislation in the world will not bring
about the culture change that must take place
among communities, individuals, local authorities
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and developers if we are all to have confidence in
the system. I urge ministers to listen and react to
the comments that have been made today and to
come back to us in the Communities Committee at
stage 2 with amendments. I hope that they will
consider in a neutral way the amendments that are
lodged by those of us who are desperately
seeking to make the bill better than it is now. I
hope that they will engage with the committee at
stages 2 and 3 as they have done at stage 1.
The Deputy Presiding Officer (Murray Tosh):
We come to the closing speech. We are about
eight minutes ahead of the clock, so there is no
need to feel unduly constrained by your 10 minute
allocation, minister.
17:11
The Deputy Minister for Communities
(Johann Lamont): Is that a polite way of telling
me that I should speak at a speed at which people
can actually understand me? I will take it as such.
I thank the many members who have spoken in
the debate, and I add my thanks to those that
have already been given to the Communities
Committee for all its hard work in considering the
bill. I understand from my previous position on the
committee just how much work it takes to get a
report to this stage. I recognise the serious
manner in which everyone has engaged in
scrutiny of the bill, supported by the committee
clerks, other officials and SPICe. I put on record
my thanks to my own officials, who have worked
tirelessly to be available and open in their
explanations of the bill’s proposals.
We should recognise the significant role of the
Communities Committee in the passage of the
bill—to which John Home Robertson referred—
and the way in which that role has developed as
the legislation has developed. We should not allow
anyone to pretend that the debate has not been
taken seriously at the pre-legislative stage and at
stage 1, and I have already mentioned the hard
work of others. I say this as someone who has run
a marathon, but being the minister who was
scrutinised by the committee for six and a half
hours over two days certainly did not feel like the
process was being taken less than seriously. We
should celebrate the fact that we have a rigorous
process in place in our committee structure and
our committees’ critical role in making legislation.
I have another confession: I love planning. I did
not expect to love it. Unlike David Petrie, if I was
not here, I would not be standing in front of an S2
maths class; I would be standing in front of an S2
English class. That focused my mind on how
wonderful this is.
There is a genuine understanding that planning
and planning decisions can change lives. As a
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young person, I decided that when I went into fulltime work I wanted to do something purposeful,
which is why I chose to go into education. At no
stage did it occur to me to go into planning. We
must recapture an understanding of what planning
can do and of the role that planners can play in
making changes that make a difference to
people’s lives.
I hear what members have said about the issues
around secondary legislation. We are considering
the committee’s recommendations on affirmative
powers, and we will consider each specific request
carefully. We are considering the committee’s
recommendation to produce an indicative
timetable for the key stages of implementation.
That is already in hand, and it will be with the
committee before stage 3.
One of the critical issues in the debate is the
importance of the Planning etc (Scotland) Bill in
restoring public trust in planning. It is essential that
we have honesty and maturity in the system. I say
gently to Patrick Harvie that he perhaps ought to
have been a little more honest about the
amendment that he lodged. Everything that he
highlighted in that amendment can be dealt with
as the bill progresses through the Parliament. His
decision to lodge his amendment was more about
positioning himself politically than about engaging
with the politics of the planning process and the
bill.
It has been reported to me that Jim Mather, the
SNP’s business spokesperson, was unequivocal
when he was speaking to businesspeople today
about his party’s opposition to the third-party right
of appeal and his support for the Planning etc
(Scotland) Bill. Far be it from me to suggest that
he might have been tailoring his comments to his
audience, but it would be helpful to get clarity from
the SNP on exactly what its group’s position is.
The SNP must confront the fact that its
spokesperson for business said something to the
business community that did not exactly reflect the
position of his party.
I want to address a number of other issues that
have been flagged up. Patrick Harvie said that
people are cynical about the process. We will not
be able to challenge that attitude if we feed it by
telling people that the bill is motivated entirely by
cynicism and represents a capitulation to the
business community.
Patrick Harvie: I am grateful for the opportunity
to intervene, having been described as taking a
dishonest position. Does the minister think that
trust in the system can be built up and cynicism
can be overcome when her own First Minister has
been meeting developers to discuss developments
without meeting opponents or other interested
parties, which is in contravention of the ministerial
code?
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Johann Lamont: I do not accept Patrick
Harvie’s characterisation of what has happened.
We must confront the fact that if we tell people
constantly that the motors behind the bill are
wrong, we can hardly be surprised if they feel that
they are being misled. No one who has read the
bill objectively could say that it is a business
persons charter; it is ludicrous to make that
charge.
There are difficult challenges for us in the
planning debate. How do we balance the needs of
the economy against the rights of communities?
How do we address the question of environmental
justice? How do we avoid a situation in which we
reward the strongest and those who are able to
organise themselves against those who are
unable to do so?
I accept that not everybody in a community is a
nimby and that not everybody in the development
industry is a cowboy, but the nimbys and cowboys
are there. We have to challenge both groups and
ensure that the planning process does not help
them to avoid progress but allows it to be
supported.
If we are in favour of affordable housing, we
must confront the fact that some people do not
want it and will campaign against it. Developers
might moan and groan about the regulation and
slowness of the process, but if they confronted the
people in their industry who made people cynical
and exploited them, they would have to say that of
course there is a place for robust scrutiny. We also
have to be honest and say that there are tensions
within communities. I hear a lot about the rights of
communities but, as the planning minister, I know
that communities sometimes speak with more than
one voice.
We have to challenge what people want and we
need a planning system for the things that nobody
wants but everybody needs. Whatever our
aspirations for transport, the economy, affordable
housing and renewables, we need a planning
system that will support our policy.
On the third-party right of appeal, Patrick Harvie
said that he does not want lots more appeals, but I
do not know how he would stop that. He ignores
the importance of effective enforcement in dealing
with problems in the process. We seem to have
forgotten that we have argued for reducing the
development industry’s rights of appeal. There
seems to be an assumption that if a developer
appeals to the centre, the centre will always roll
over and agree with them. That is not the case, so
there should not be that presumption.
I have never understood why those people in
favour of the third-party right of appeal think that it
is more democratic and better to have decisions
made at the centre. I am a bit of a megalomaniac
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and I like making decisions, but how many more
decisions do people want me to make? Why is
there an assumption that a decision that I make at
the centre will be more reflective of local interest
than decisions taken in communities? That does
not fit with the Greens’ go-local policy.

being the fall guys in the middle of the process.
Having a development plan-led system, in which
there is more certainty and there is a hierarchy,
will help to drive out some bits of the job that are
difficult and will allow more space for the more
creative element.

Mike Rumbles: I think that the minister
misunderstands the argument. The argument that
I made was that mistakes will be made, no matter
how the good the system is, so it is useful to have
a second look at something.

On the planning gain supplement, the Executive
has already made a submission to Westminster on
the matter. We are clear that planning is devolved
but that a planning gain supplement would not be.
Whatever, happens, it is critical that the two
systems work together and that we do not lose
that local connection between developers and
local communities.

Johann Lamont: Yes, but we have systems to
deal with that. The centre is capable of making
decisions and we have to have robust structures
that ensure accountability.
Participation is a thread running through the
Scottish Executive; it is critical. We have ensured
that there is participation in housing, among other
things. That is not a tick-box exercise, nor should it
be.
We should also reflect on the fact that people
can carry two things in their head at the one time.
They can say that their frustration is because
decisions that are made at a local level can be
overturned and that it is because a decision that is
made at a local level cannot be overturned. There
is an issue about local democracy, local
accountability and the specific accountability of
local authorities themselves. We do not want to
second-guess those local authorities in every
case. There is a balance to be struck that entails
ensuring that local authorities are accountable for
the way in which they do their business.
On resources, I say to local government that
councils have had an increase in the resources
that they receive but that the resources that are
going to planning have not risen proportionately.
That is a challenge for them.
We need to get more planners.
Christine Grahame: In my speech, I referred to
the number of planners. One member this
afternoon mentioned the use of a golden
handcuffs scheme for people embarking on
planning training. What is the Executive putting in
place in that regard?
I hope that the minister will also deal with the
issue of planning gain, given the serious issues
that the councillors who gave evidence to the
committee raised about the impact on affordable
housing, about which we are all concerned.
Johann Lamont: The issue of getting more
planners is a serious one. We have to talk to the
profession and engage with young people to find
out what might make them more likely to choose
that profession. We also have to make it a more
attractive business to come into. It should not be
the grind that it sometimes can be, with planners
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The national planning framework is quite
straightforward: it is a framework, and it is a spatial
expression of our political priorities. I say to our
friends in the Green party that, even if we sat in
permanent session for the next 20 years and, at
the end of that process, the Parliament agreed
that we were in favour of motorways going into the
national planning framework, I would not expect
the Green party to agree with that position. We will
never get a consensus about some of those hard
issues. Ultimately, ministers are accountable to
the Parliament in that regard.
The significant thread that runs through what
people are saying this afternoon appears to be
that the parliamentary process and the local
government process, both of which involve
democratic accountability, are not the places
where these issues must ultimately be scrutinised.
People are saying that if a decision that is made
using those processes is not the one that was
sought, an independent process that is somehow
separate from the political process should be
used. That does not make sense.
Mr Ruskell: Will the member give way?
Johann Lamont: I think that I have done
extremely well on that so far and I would like to
make some progress.
The issue of whether there should be a 40-day
period or a 60-day period is not about us wanting
to ride roughshod over the Parliament. In fact, it is
to do with the openness of government. We are
saying that there is more to this than our simply
expressing our political priorities and that we want
to engage with the Parliament, communities and
stakeholders. I have made that clear throughout
stage 1. Clearly, the bill already contains robust
proposals for dealing with the matter. I hope that
we can reflect further on the specific issue of the
timescale that has been highlighted.
I recognise that people take seriously the issue
of local authority interest, as do we. We will reflect
on what has been said on the matter. I contend,
again, that robust proposals are already in the bill.
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However, we are clear that we are happy to go
into further dialogue on the issue.
I recognise the importance of strategic
development plans and that there should be a
more effective way of planning for our larger cities.
I recognise the concerns about where some of the
strategic development plan boundaries will lie—for
example, in Fife—and can say that we are
considering options in that regard. Ultimately, we
do not want to impose boundaries and will work
with authorities to find practical solutions that
reflect the realities on the ground.
On that point, I say to Iain Smith that one cannot
carry the two things in one’s head at the same
time. One cannot, on the one hand, condemn Fife
Council’s decisions and call for an independent
inquiry into what it has done and, on the other
hand, say that we can never impose things on
local authorities in relation to strategic
development plans.
Crofting is an issue that is dear to my heart. Rob
Gibson talked about the significance of common
grazing and I say to him that I have dear
memories of my own family serving long and
weary on those committees. I recognise that there
is a crossover and that some people have argued
that the Crofters Commission should be a
statutory consultee. I am happy to consider that
further, but I emphasise that the point is a good
example of the importance of local development
plans reflecting local priorities while being set in a
national context. That is why the drive of the bill is
to acknowledge that local involvement and
understanding are critical.
Members will be aware that planning is
recognised as a key means of delivering social,
economic and environmental sustainability. We
have put a new statutory duty on planning
authorities to exercise development planning
functions with the objective of contributing to
sustainable development. That is in line with
Scottish ministers’ commitments under the
sustainable development strategy. I live for the
day when we will all have an absolute
understanding of what sustainable development is,
as the process moves forward.
I have already made the point about the
importance of secondary legislation. I hear what
has been said about HMOs, good neighbour
agreements and business improvement districts.
In response to David McLetchie’s point, I confirm
that local authorities will be required to provide
lists of existing service provision levels so that
potential BID members can assess what extra
services they might wish to be delivered. The
concerns of the Federation of Small Businesses
have been addressed through the dual voting
system, which requires a majority of individual
businesses to be in favour of the BID proposal as
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well as a majority of the total rateable value of
those businesses. Both majorities have to be in
place before a BID proposal can proceed. A
further consultation on the detail of the BID
proposals will be issued shortly.
Christine May: Will the minister undertake to
have discussions with the Minister for Environment
and Rural Development on Scottish Water and the
need for it to dovetail its investment plans as far as
possible with what we are trying to do in the bill?
Johann Lamont: I am more than happy to take
that on board. It is critical that we talk about these
matters throughout the Executive, throughout the
Parliament and in our communities.
Mike Rumbles said that it would be useful if we
thought about the issues. He makes the
assumption that we have not thought about them.
The issues have been wrestled with by us, the
committee, stakeholders and others. Ultimately,
our judgment is that a third-party right of appeal—
that is the issue that Mike Rumbles highlighted—
would slow down and extend the system without
necessarily improving it. I want a faster system
and I want to get rid of the institutional lag that is
built into it.
If a third-party right of appeal would do what is
claimed for it, we would take it seriously, even if it
would slow down the system, but I do not accept
that it would do what is claimed. We have to
consider how we can invest our time and energy in
participation, development plans and real
enforcement, to deal not just with the developer
who is at it but to tell all the others who are
thinking about being at it that they had better not
bother.
A number of members said that we do not have
an either/or choice. I agree. Instead, the choice is
between what will make a difference and what will
not. We need to concentrate on the things that will
make a difference in our communities, challenge
people to have proper community engagement
and challenge developers to bring forward
proposals that have proper endorsement. We are
wrestling with the challenge of engagement and
the other issues. As I said, we have to concentrate
on the things that will make a difference rather
than things that would make us feel better about
the process without actually making the difference
that we intend.
I urge members to support the general principles
of the bill and I assure them that I will engage with
anyone who wants to engage on proposals at
stages 2 and 3. In that way, we will ensure that we
have a bill that is fit for purpose for our
communities and our economy and a Scotland
where we can deliver all our aspirations through
the planning system.
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Planning etc (Scotland) Bill:
Financial Resolution
17:30
The Presiding Officer (Mr George Reid): The
next item of business is consideration of a
financial resolution. I ask Johann Lamont to move
motion S2M-3961, on the financial resolution in
respect of the Planning etc (Scotland) Bill.
Motion moved,
That the Parliament, for the purposes of any Act of the
Scottish Parliament resulting from the Planning etc.
(Scotland) Bill, agrees to any expenditure or increase in
expenditure of a kind referred to in Rule 9.12.3(b)(iii) of the
Parliament’s Standing Orders arising in consequence of the
Act.—[Johann Lamont.]

The Presiding Officer: The question on the
motion will be put at decision time.
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Decision Time
17:31
The Presiding Officer (Mr George Reid):
There are five questions to be put as a result of
today’s business. The first question is, that
amendment S2M-4270.1, in the name of Patrick
Harvie, which seeks to amend motion S2M-4270,
in the name of Malcolm Chisholm, on the general
principles of the Planning etc (Scotland) Bill, be
agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
FOR
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
MacDonald, Margo (Lothians) (Ind)
Martin, Campbell (West of Scotland) (Ind)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Sheridan, Tommy (Glasgow) (SSP)

AGAINST
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Finnie, Ross (West of Scotland) (LD)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
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Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Johnstone, Alex (North East Scotland) (Con)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Petrie, Dave (Highlands and Islands) (Con)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Tosh, Murray (West of Scotland) (Con)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)

The Presiding Officer: The result of the division
is: For 12, Against 99, Abstentions 0.
Amendment disagreed to.
The Presiding Officer: The second question is,
that motion S2M-4270, in the name of Malcolm
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Chisholm, on the general principles of the
Planning etc (Scotland) Bill, be agreed to. Are we
agreed?
Members: No.
The Presiding Officer: There will be a division.
FOR
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Finnie, Ross (West of Scotland) (LD)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Johnstone, Alex (North East Scotland) (Con)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
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McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Petrie, Dave (Highlands and Islands) (Con)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Tosh, Murray (West of Scotland) (Con)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)

AGAINST
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Sheridan, Tommy (Glasgow) (SSP)

ABSTENTIONS
MacDonald, Margo (Lothians) (Ind)
Martin, Campbell (West of Scotland) (Ind)

The Presiding Officer: The result of the division
is: For 98, Against 11, Abstentions 2.
Motion agreed to,
That the Parliament agrees to the general principles of
the Planning etc. (Scotland) Bill.

The Presiding Officer: The third question is,
that motion S2M-3961, in the name of Tom
McCabe, on a financial resolution in respect of the
Planning etc (Scotland) Bill, be agreed to. Are we
agreed?
Members: No.
The Presiding Officer: There will be a division.
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FOR
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Finnie, Ross (West of Scotland) (LD)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Johnstone, Alex (North East Scotland) (Con)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Petrie, Dave (Highlands and Islands) (Con)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, John (Ayr) (Con)
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Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Tosh, Murray (West of Scotland) (Con)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)

AGAINST
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Sheridan, Tommy (Glasgow) (SSP)

ABSTENTIONS
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

The Presiding Officer: The result of the division
is: For 78, Against 11, Abstentions 20.
Motion agreed to,
That the Parliament, for the purposes of any Act of the
Scottish Parliament resulting from the Planning etc.
(Scotland) Bill, agrees to any expenditure or increase in
expenditure of a kind referred to in Rule 9.12.3(b)(iii) of the
Parliament’s Standing Orders arising in consequence of the
Act.
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