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REPORT TO THE JUSTICE 2 COMMITTEE
PROPOSED LEGISLATION GIVING POWERS TO ENFORCE REGULATING
ORDERS: KEY FINDINGS OF RESPONSES TO A PUBLIC CONSULTATION

1.

Background on Regulating Orders (ROs)

Regulating Orders (ROs) are a legislative tool to enable the establishment, improvement,
maintenance and regulation of local shellfisheries through the introduction of a licensing
scheme and other management measures.
Partnership agreement commitment number 346 states “we will legislate to permit
enforcement of Regulating Orders within the range of activities of the Scottish Fisheries
Protection Agency (SFPA)”.
ROs are made under the Sea Fisheries (Shellfish) Act 1967 (the 1967 Act) and are granted to
a particular person or body (referred to as a “grantee”). They cover named species of
shellfish within a specific area of inshore or tidal waters. ROs remain in force for a fixed
period not normally exceeding 20 years. They enable the grantee of the RO, with the consent
of Scottish Ministers, to impose restrictions and regulations in relation to the dredging,
fishing for and taking of shellfish of specified kinds within the defined RO area. There
should be clear linkage between stock assessment, the aims of the Order and the proposed
regulatory measures. In effect, an RO grants management responsibility for a local
shellfishery to the grantee and allows the grantee to issue licences, and/or impose the
payment of tolls or royalties before fishermen may be granted access to the regulated fishery.
The only existing RO is the Shetland RO, granted in 1999. Applications for two other ROs –
the proposed Highland and Solway Orders - are currently under consideration. The proposed
Solway Regulating Order was laid before Parliament on Friday 10 February. Subject to the
Parliamentary process it will come into force on 13 March. It is likely that the fishery would
be opened by the grantee a few days later. The proposed Highland Regulating Order is about
to be subject to an independent inquiry; a process provided for in the 1967 Act.

2.

Background to the Consultation

It has become clear that there is a fundamental difficulty with Regulating Orders in that there
are insufficient powers under existing statute for them to be effectively enforced. Currently, a
management organisation set up by a grantee to run a RO has sole responsibility for
enforcement but does not have express powers of enforcement conferred upon it to enable it
to do so. The Scottish Fisheries Protection Agency (SFPA), which enforces all other relevant
sea fisheries legislation in Scotland, has no powers to enforce any restrictions or regulations
made under a RO.
The original aim was to include proposals for the enforcement of ROs in the Aquaculture and
Fisheries Bill due later this year. However, in October 2005, the Minister for Justice agreed
that provisions relating to the enforcement of ROs could be included in the Police, Public
Order and Criminal Justice (Scotland) Bill during the stage 2 consideration of that Bill. This
would enable any new powers to be on the statute book by the autumn of 2006, which is
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significantly earlier than would be the case using Aquaculture and Fisheries Bill alternative.
The new powers would allow any Solway Regulating Order to be effectively enforced by the
grantee and the SFPA with support from the Police as required. The powers will help to
prevent illegal fishing and conserve stocks. Crucially, they will also help to address heath and
safety concerns and help to prevent loss of life in the dangerous circumstances which the
Solway cockle fishery presents. The new powers will also allow the more effective
enforcement of the Shetland Regulating Order and of any subsequent ROs.

3.

The Consultation Process

On 18 January 2006, The Scottish Executive Environment and Rural Affairs Department
published a consultation document “Proposed Legislation Giving Powers to Enforce
Regulating Orders”. The aim of the consultation was to obtain views on possible approaches
to improving the enforcement of Regulating Orders. The consultation paper was sent to 150
individuals and organisations. A copy of the paper is attached as further background.
A period of four weeks was given for consultation with the date for responses being 15
February. This period was significantly shorter that the Executive’s standard 12 week
duration for consultation exercises. The decision on a shorter period was taken on the basis of
exceptional circumstances which were and are being faced, in particular on the Solway where
life is being endangered, and which the new powers will seek to address. The short duration
has understandably elicited some criticism from some parts of the fishing industry. In
response to this we have agreed that responses will be accepted and considered up to 2 weeks
beyond the original deadline meaning that consultees who require more time will have until 1
March to submit their responses.
The consultation document set out the background to the consultation, highlighted the key
topics for consideration and posed a number of questions to which responses were invited.
The questions focussed on who should be empowered to enforce Regulating Orders (ROs)
whether that should be both the Scottish Fisheries Protection Agency (SFPA) and the grantee
of an RO jointly, the SFPA solely, the grantee solely or some other arrangement. The
consultation paper also listed suggested powers (based on the SFPA’s existing powers) for
enforcing ROs and asked if respondents felt that these were appropriate. A final question
asked respondents if they had any additional changes that they would like to see in relation to
the enforcement of ROs or fisheries legislation more generally.
The majority of the consultation papers were issued by email. The paper was also made
available on the Scottish Executive website for any interested individuals. The content of the
paper itself was set out as clearly and simply as possible in order to facilitate responses within
the timescale.
In the consultation paper, we also offered to hold face to face meetings during the
consultation period for interested parties. This offer was not taken up. The offer was taken,
however, to highlight the main issues to key stakeholders involved in the Solway Regulating
Order when we met with them on Wednesday 1 February.
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4.

Who Responded to the Consultation

A total of 18 responses have been received so far, with about 5 or so more being expected.
One response which was made up of a completed respondent information form but with no
substantive comments or means of identifying the respondent. This response has not been
included in the analysis below. The table at Annex A contains a full list of those
organisations and individuals who responded to the consultation paper and are content for
their response to be made public.
3 individuals and 14 organisations responded. 10 responses were made up of written
comments and 7 responding to the specific questions set out in the consultation paper.

5.

Summary of Responses

A summary of the responses received to the questions contained in the consultation paper is
set out below:

Question 1: Should both the grantee and the SFPA have the ability to enforce a RO
thus enabling different situations and circumstances to be met?
5 respondents agreed that both the SFPA and the RO grantee should have the ability to
enforce a RO. 5 disagreed and 7 did not address the specific question

Question 2: Is it your view that the grantee should have sole powers to enforce ROs?
The majority of respondents (10) do not support the grantee having sole powers to enforce
ROs. No one specifically agreed with this proposal. 7 respondents did not address the
specific question

Question 3: Is it your view that the SFPA should have sole powers to enforce ROs?
5 respondents agreed that the SFPA should have sole powers to enforce ROs. 5 disagreed and
7 did not address the specific question.

Question 4: Would you prefer another arrangement? If so, please provide details.
No one said they would prefer another arrangement for enforcing ROs. 6 respondents stated
definitively that they would not prefer another arrangement and 11 respondents did not
address the specific question.
Question 5: Are the powers set out above appropriate powers for enforcing ROs?
Alternatively, do you think that some other arrangement should be put in place. Please
provide details.

3


3

5 responded that they thought the powers as set out in Section 5.2 of the consultation paper
were appropriate for enforcing ROs. 1 respondent disagreed (specifically in relation to giving
the powers set out at Section 5.2 to RO grantees) and 11 respondents did not address the
specific question in their response.

Question 6: In addition to the proposals at 5 above, are there any additional changes
that you would like to see in relation to enforcement of ROs or fisheries legislation more
generally?
5 respondents suggested additional changes. 2 respondents did not have any additional
changes to make and 10 did not address the specific question. The following suggestions
were made:

x
x
x
x
x
x
x
x
x

6.

Status of “reporting agency” in terms of submission of reports to the Procurator Fiscal
should be afforded to the grantee if this is not already in place.
The question of any breaches of the order being a scheduled offence in relation to the
Proceeds of Crime may be worthy of consideration.
Legal liability for those engaged in unsustainable activities (whether technically
permissible or not) by a general duty being imposed to fish reasonably.
More balanced representation of all the sectors involved in SEERAD’s management.
The incorporation of the UK biodiversity plan into fisheries administrative law.
The establishment of statutory no take zones following the Royal Commission on
Environmental Pollution report.
Consider an offence of illegal possession of shellfish.
Need for realistic fines to deter illegal fishing.
Enforcement powers should extend beyond the RO area.

Summary of Key Themes

Overall, those responding to this consultation tended to focus on a number of distinct and
often conflicting themes. These included themes which were directly relevant to this
consultation including:

x
x
x
x
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No support for the grantee having sole powers for enforcing a RO
Equal support for both the SFPA and the grantee and the SFPA alone to have powers
to enforce ROs
Support for the improved enforcement of ROs
Need for improved enforcement to prevent illegal fishing on the Solway Firth under
any future RO

4

Other themes that emerged from the responses did not relate directly to this consultation but
were more about respondents’ views on ROs either generally or specifically. These included:

x
x
x

Support for ROs generally as a fisheries management tool
Objections to ROs generally as a fisheries management tool (and therefore, to any
improved enforcement powers proposed )
Objections to specific ROs

ENVIRONMENT AND RURAL AFFAIRS DEPARTMENT
20 FEBRUARY 2006
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JUSTICE 2 COMMITTEE
EXTRACT FROM THE MINUTES
4th Meeting, 2006 (Session 2)
Tuesday 21 February 2006
Present:
Jackie Baillie
Miss Annabel Goldie (Convener)
Stewart Maxwell

Bill Butler (Deputy Convener)
Maureen Macmillan
Jeremy Purvis

Apologies were received from Colin Fox.
The meeting opened at 2.06 pm.
Police, Public Order and Criminal Justice (Scotland) Bill: The Committee
received a briefing from Scottish Executive officials on likely Scottish Executive
amendments to the Bill at Stage 2.
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Scottish Parliament
Justice 2 Committee
Tuesday 21 February 2006
[THE CONVENER opened the meeting at 14:06]

Police, Public Order and Criminal
Justice (Scotland) Bill
The Convener (Miss Annabel Goldie): Good
afternoon, everyone, and welcome to the fourth
meeting of the Justice 2 Committee in 2006. The
agenda and papers have been circulated to
members, and the first item on our agenda is the
Police, Public Order and Criminal Justice
(Scotland) Bill. Before I get to that, however, I
should mention that I have had intimation of one
apology, from Colin Fox.
I also mention that this is likely to be my last
meeting as convener of the committee. The matter
is being dealt with through the Parliamentary
Bureau and related parliamentary procedures. If it
is not premature to say so, I thank committee
colleagues and the clerks for all their support
during my time as convener. It has been a
pleasure to have been convener of this committee.
I welcome to the meeting officials from the
Police, Public Order and Criminal Justice
(Scotland) Bill team. You are a cast of thousands
by the look of it. I will not name you all; you are
identified by your name-plates. I am very grateful
to you all for coming. We are also joined by
Eamon Murphy from the Scottish Executive
Environment and Rural Affairs Department.
The bill team has kindly agreed to brief the
committee
on
likely
Scottish
Executive
amendments at stage 2, and members have
received briefing papers. According to my clerks,
one of the papers, the paper on sex offenders, is
to be updated in the course of the next week, by
way of a briefing. The most helpful way to proceed
is to ask the officials to speak to the various
papers; then members will be warmly invited to
ask questions. Without further ado, I ask Mr
Barron to proceed. I take it that you are in charge
of the cohort. Is that right?
Bill Barron (Scottish Executive Justice
Department): Yes—everyone else here has been
press-ganged by me. To start with, we wish to
express our appreciation of your work, as
convener of the committee, on this bill and others
in which we have been involved.
Thank you for inviting us to brief you on the
amendments that the Executive plans to make to
the Police, Public Order and Criminal Justice

1986

(Scotland) Bill. This is, of course, work in progress.
No doubt, other amendments will be decided upon
in the course of stage 2, or indeed stage 3. I hope
that members have before them the list of planned
amendments that we e-mailed yesterday. I
suggest that we go through them topic by topic,
beginning with the two new policy areas, in which I
imagine that interest is greatest.
My colleagues and I will introduce the key
themes in each topic. If you wish, we will keep
those introductions quite brief to allow more time
for questions. Each of us is taking the lead on one
or two policy areas. I will introduce my colleagues.
Ian Fleming will go first, on sex offenders. Eamon
Murphy, as you mentioned, is from the
Environment and Rural Affairs Department, and
will speak about the enforcement of regulating
orders. Colin Miller is the authority on the Scottish
crime and drug enforcement agency. Alastair
Merrill will deal with complaints and public
processions. I get mandatory drug testing, and Ian
Ferguson gets virtually everything else.
Fergus McNeil, our expert on incentives for
providing evidence, is unwell and unable to join
us. In his absence, Ian Ferguson and I will do our
best to help the committee with that issue.
First up is Ian Fleming, who will talk about sex
offenders.
Ian Fleming (Scottish Executive Justice
Department): I am responsible for what is
commonly known as the sex offenders registration
scheme and the supporting legislation. I know that
the Minister for Justice wrote to the conveners of
the justice committees, enclosing a copy of
Professor Irving’s report, “Registering the Risk:
Review of Notification Requirements, Risk
Assessment and Risk Management of Sex
Offenders”. I also know—because I attended the
meeting—that on 17 January Professor Irving
gave members his own perspective on the report
and then answered questions.
I will outline amendments that we are likely to
lodge at stage 2 in order to pick up some of
Professor Irving’s recommendations. The first
amendment will seek to broaden the details that
sex offenders will be required to provide to the
police as part of the notification scheme. At the
moment, they have to provide only their name or
names, their address and their national insurance
number. Professor Irving felt that such details
were basic and, indeed, inadequate, and identified
various types of information that it would be useful
to include in the register. For example, he
recommended that passport details should be
supplied, and we hope to widen current
requirements to ensure that when a sex offender
notifies the police, they furnish them with their
passport and supply passport numbers, the
issuing authority, date of issue, expiry date and so
on.
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Professor Irving identified other types of useful
information. Given the very detailed nature of such
information, we feel that it would be prudent and
appropriate to set out in subordinate legislation
any additional information that might help the
police. For example, Professor Irving highlighted
bank account and credit card details, which have
proved useful to the police in identifying and
tracking sex offenders who have accessed or
purchased pornography off the internet. We hope
that the bill will allow for regulations to be made
and for the Parliament to scrutinise them.

and hospital managers to disclose information
about the release or transfer of prisoners or
patients. One issue that was identified is that the
legislation that empowers ministers to make
regulations on that matter does not specify the
types of information that the regulations can
require governors and hospital managers to
disclose, including the address at which the sex
offender will or is likely to reside. That needs to be
expressed more clearly in the primary legislation,
so we hope to amend it to rectify that perceived
flaw.

Professor Irving also felt that DNA sampling
would be useful, if such samples had not already
been taken when the person in question was
charged or convicted. Again, we feel that an
amendment in that respect would be helpful. At
the moment, the police are allowed to take DNA
from suspects and sex offenders; however, the
data have sometimes been lost or destroyed.
Moreover, sex offenders who have come to this
country from a foreign land might not have had
their DNA taken. Given such potential loopholes,
we certainly hope to lodge a mop-up amendment
to the Criminal Procedure (Scotland) Act 1995,
which contains the current provisions on taking
DNA. That approach should not confuse the police
too much.

That was a quick—or rather, quite long—résumé
of where we are at with sex offenders legislation.
The Scottish Parliament information centre briefing
paper was fairly comprehensive and fairly
accurate, except in relation to placing an obligation
on sex offenders to comply with the risk
assessment process. We have remitted Professor
Irving’s recommendation on that to the Risk
Management Authority and asked for its views on
whether that is a valid measure to introduce in
legislation. Methodological difficulties could arise
from requiring or forcing a sex offender to comply
with a risk assessment, which would remove the
obligation on agencies that undertake risk
assessment to get a handle on where the sex
offender is coming from.

A more significant proposed amendment is to
give the police the power to enter and search a
sex offender’s house to verify that the information
that the offender has provided is accurate. In his
report, Professor Irving said that the power of
entry was sufficient, but we felt that the power
perhaps needed to go beyond that, to include
active searching for verification that details that
had been provided were real. We hope to have a
power of entry and search, into which checks and
balances will be built. The police will have to
approach a sheriff to seek a court order. They will
have to satisfy the sheriff that although they have
made every endeavour to gain entry to a sex
offender’s
premises,
that
has
proved
unsuccessful, which is why they seek an order that
will allow them to search and make inquiries on
the sex offender’s premises. The rate of
compliance with legislation is held to be fairly high,
as 97 per cent of sex offenders comply with the
obligations that are placed on them. However, we
believe that a small group know what powers they
have and seek to make life as difficult as possible
for the police. The proposed measure will get
round that.

The Convener: It is probably sensible to take
each contribution separately and deal with
questions while everything is fresh in our minds.

14:15
Lastly, we hope to amend section 96 of the
Sexual Offences Act 2003. We conducted a
consultation exercise, which closed on 15
February, on requiring the Scottish Prison Service
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Bill Butler (Glasgow Anniesland) (Lab): Mr
Fleming, the last issue that you talked about was
risk assessment, which is being discussed further.
After being remitted, if it is felt that that measure
should proceed, will we be able to deal with it at
stage 2?
Ian Fleming: That is unlikely. The Risk
Management Authority has been given a deadline
for responding of May 2006, but the provision is
unlikely to be part of the bill.
Bill Butler: If the timetable does not fit in with
that for the bill, has another legislative vehicle
been thought of?
Ian Fleming: I am not aware of that. We
recognise that primary legislation will be needed,
but it does not feature in my plans.
Maureen Macmillan (Highlands and Islands)
(Lab): You talked about providing
“a regulation making power to extend the provision of
information sex offenders are required to provide”.

That information will not be specified in the bill—
we will not have a list of all the different pieces of
information that they will have to provide—but I
presume that you have in your mind what the
information will be and that it is not a blank sheet.
How long will we have to wait for those
regulations?
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Ian Fleming: I do not think that it will take too
long. Professor Irving has a view on what should
be included and we have our own view on that. I
have instanced bank account or credit card
details; that is one thing that we are thinking
about.
Maureen Macmillan: Are you thinking about
anything else?
Ian Fleming: Not at the moment. The difficulty is
that some of the information that Professor Irving
has instanced, such as leisure activities or main
associates—
Maureen Macmillan: Or place of employment.
Ian Fleming: That is one of them. Some of that
information is quite difficult to get a handle on if
one is mindful of the fact that the sex offender has
to register those details with the police within three
days and that failure to do so could potentially
mean five years’ imprisonment. Many of the areas
that Professor Irving identified are transitory or
dynamic; we are mindful that the register needs to
be a tool that is as useful as possible to the police
and we would be chary of their being deluged with
the daily comings and goings of sex offenders and
their main associates. A careful balance needs to
be struck, not least to ensure that the register
complies with the European convention on human
rights. The question is whether such information
would take us to a tipping point at which the sex
offenders register becomes a real burden or a real
intrusion into individuals’ lives. We have certain
things in mind.
Maureen Macmillan: Do you hope to lay the
regulations before the Parliament sooner rather
than later and to keep the committee informed?
Ian Fleming: Yes, very much so. We will
endeavour to do that.
Mr Stewart Maxwell (West of Scotland) (SNP):
I will push you on the extension of the notification
requirements. Professor Irving mentioned main
associates and leisure activities in his briefing to
us, and they appear in subsequent briefings. Are
you saying that those will definitely not be
included, or are you still thinking about that?
Ian Fleming: We are still thinking about it, but
my personal view is that there might be difficulties
with legislating to require that level of detail. The
Association of Chief Police Officers in Scotland’s
sex offenders working group felt that to require
that level of detail in legislation might be unhelpful
in relation to certain issues. The police already
have details of places of employment, main
associates and vehicles. Those form a wide,
complete picture that the police build up through
their own intelligence gathering. There is also a
high compliance rate with the current legislation;
sex offenders are fairly understanding of where
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the police are coming from and tend to furnish as
much information as possible.
Mr Maxwell: I am sure that many people have
concerns about a number of the issues on the
extended list and it seems to me that it would be
difficult to keep updated information on some of
them. Main associates and leisure activities are
the two that spring to attention. How do you define
those? If an offender were to take up the guitar for
a fortnight, would they have to inform the police? If
the guy next door who I talk to over the hedge
was—unbeknown to me—a sex offender in the
past and we go for a pint, should he name me as
an associate? I had hoped that we would get more
clarity on that. My problem with the extension is
not with the details that you mentioned—I have no
problem with those—but with the ones about
which you are still thinking. There are clearly
difficulties with those, and people would begin to
feel uncomfortable with information being gathered
not about sex offenders but about other people
who happen to know sex offenders, even if they
do not know that they are sex offenders. It would
be helpful if information on the regulations was
provided as soon as possible so that we can
discuss those matters.
I have another question, which concerns the
retention of DNA samples. You explained clearly
where the loopholes and gaps might be in relation
to retained DNA samples. The e-mail that you sent
contains the phrase
“if not obtained at the time of charge or conviction”.

Do you intend to retain DNA samples that are
taken at the time of charging if there is no
subsequent conviction? Is there any intention to
change the procedure and retain DNA samples
beyond acquittal?
Ian Fleming: As I understand it, there will be no
change to the current system for DNA retention for
sex offenders, or for any other offender. We are
keen to keep the system the same as far as
possible.
Mr Maxwell: So there will be no difference.
Ian Fleming: Yes.
Mr Maxwell: That is fine.
The Convener: Just to clarify, can someone get
on to the sex offenders register without having a
conviction?
Ian Fleming: Yes.
The Convener: So where does that leave DNA?
Ian Fleming: I will have to take that under
advisement.
Mr Maxwell: Surely the point is that, at the
moment, samples from someone who is not
convicted cannot be retained.
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Ian Fleming: That is right. Professor Irving was
clear that the provision is for samples not already
obtained at the time of charge or conviction, so I
imagine that the provision applies only to those
who have been charged or convicted and it would
not bring in anyone—
Mr Maxwell: They are two separate things.
Being charged does not necessarily mean being
convicted.
Bill Barron: We are not talking about two
separate things. The provision is about samples
taken “at the time of” charge or conviction. You are
asking whether the samples can be retained if the
person has not been convicted. We need to go
back and find out the answer to that.
Ian Fleming: I will get clarification on that.
Mr Maxwell: There is also the convener’s point
about those who are on the register but have not
been convicted.
Bill Barron: That is what I am talking about.
Can the police keep the DNA of those on the sex
offenders register who have not been convicted of
anything? We will find that out.
Jackie Baillie (Dumbarton) (Lab): It is not
important whether there has been a charge or a
conviction; it is the fact that the person is a
registered sex offender. My interpretation is
therefore that DNA samples will be retained on the
basis that the person is a registered sex offender.
However, I would welcome clarity on that.
The Convener: Mr Barron, you have
encapsulated the points on which we need
clarification. Such clarification would be extremely
helpful.
Bill Barron: I think that I agree with Jackie
Baillie. The phrase
“if not obtained at the time of charge or conviction”

is a bit of a red herring. The issue is whether the
police are allowed to get a complete list of DNA for
all sex offenders.
The Convener: Jeremy Purvis is next.
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): Thank you convener. We are
sorry that you are leaving us—I wanted to get my
sycophancy on the record.
I would have thought that a person who is
defined as an offender will have committed and
been found guilty of an offence. The key point will
be the non-offenders who are on the register or
who have been categorised as a risk.
Ian Fleming’s briefing was helpful, but, on the
police power of entry and search, I would like a
little more information about why the proposed
amendment is not entirely consistent with
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Professor Irving’s recommendation 19. He
recommended that there should be a power of
entry but did not state explicitly that there should
be a power of search.
Ian Fleming: We felt that we could live with the
power of entry, but if that was all that a policeman
had when he went into a sex offender’s house, the
only information that he would be able to gather
would come through his conversations with the
sex offender and through general observation.
Logically, that would not go as far as we felt would
be necessary. A power of search needs to be
included so that the police can look through the
house to find out whether the bank accounts or
other details that the sex offender has at his place
of residence square up with what he claims are his
details. He might have assumed a different identity
and the detail of that might be contained in the
house, among his belongings.
Jeremy Purvis: How would that operate on a
practical basis? You said that the police would
have to apply to the court if they wanted to do a
search. Presumably, they would not have to give
any reason to the court other than that they
needed the power of entry to confirm that the
requirements of the register were being upheld by
the offender.
Ian Fleming: They would have to go to a sheriff
and show that they had made several attempts at
reasonable times to gain entry but had not, for
whatever reason, been able to do so. A search
would be done only for the purposes of
verification.
14:30
Jeremy Purvis: I do not know whether you have
talked to Professor Irving about this issue, or
whether you have simply interpreted his
recommendations and added to them. There may
well have been a policy decision. Professor Irving
considered how to determine whether an offender
was carrying out the requirements that were
placed on him. The professor’s report was
thorough, but did not recommend an unfettered
power for the police to search premises. Premises
may well be shared premises, or they may be the
place of residence of the offender but be in the
name of someone else. The person who owns the
property may be unaware that the person who
lives there is an offender—although there are
recommendations on notification. The power of
entry is one thing, but the power of search is
another. A search of an offender’s property and
possessions could in fact be a search of other
people’s property and possessions. That is cause
for concern.
Ian Fleming: I do not disagree; those issues are
sensitive and the scenario that you describe is
likely to occur.
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I cannot speak for the police or say how they
would react, but they are mindful of their duty of
care to offenders and others. We would hope to
introduce checks and balances. For example, a
court order would be required and a search would
be done only for the purposes of verification. I
have spoken to Professor Irving on where we
intend to go with the recommendations and he is
comfortable with the approach that we have
adopted.
Jeremy Purvis: He is comfortable?
Ian Fleming: Yes.
The Convener: On application for a warrant for
entry and search, would the court normally require
specific information on what was being searched
for?
Ian Fleming: The purpose of seeking a court
order would be verification. As when a warrant is
applied for, I do not think that specifics would be
given on what was to be looked for.
The Convener: I would have thought that a
court might be reluctant to grant a warrant if it
meant that the court was, in effect, acquiescing to
a fishing expedition.
Ian Fleming: A warrant has, if you like, an
association with criminality. However, the situation
that we are discussing is not a fishing expedition
or an attempt to catch anyone out. The police
would simply be seeking to ensure that the
information that the sex offender had provided on
the register was the same as the information that
was to be found in his household.
A warrant is different from the court order that
we are seeking to introduce—I have tried to
separate them. The police already have powers of
entry and search under existing legislation. The
new court order would not take anything away
from that; its purpose is simply to enable the police
to check that what an offender says is true.
Jeremy Purvis: In your correspondence with
Professor Irving, do you have a record of his
saying that he is satisfied with that?
Ian Fleming: My dealings with Professor Irving
have been friendly and cordial and have been
mostly over the telephone. I am reluctant to put
words in his mouth. I have said that he is
comfortable, but if you would like me to get his
assurances on this point, I—
Jeremy Purvis: You are on the record as
saying that he has told you that he is satisfied. If
the committee needs to go back to Professor
Irving, we may well do so.
Bill Barron: We will make a further point,
convener, if we may.
The Convener: Surely.
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Alastair Merrill (Scottish Executive Justice
Department): I wanted to clarify the point about
conviction, charge and DNA samples. A person
who is on the sex offenders register is there as a
consequence of their having been convicted of a
sex offence. From discussions with Professor
Irving, my understanding is that there is an
anomaly in that individuals who were convicted
before the sex offenders register came into being
may not have had DNA samples taken when they
were charged or when they were convicted. The
recommendation in his report was intended to
close off that anomaly so that there would be a
comprehensive DNA database of all individuals
who were on the sex offenders register.
The Convener: Thank you for that. I think that
Mr Murphy is next on the list.
Eamon
Murphy
(Scottish
Executive
Environment and Rural Affairs Department): I
am grateful for the opportunity to explain to the
committee what we propose to do on regulating
orders in the Police, Public Order and Criminal
Justice (Scotland) Bill, and for the fact that the bill
has given us the chance to take urgently needed
measures. Although the bill represents the first
opportunity that we have had to do that, we have
not simply jumped on the first legislative vehicle
that has come along. The proposed measures are
highly pertinent to the bill because they are about
enforcement.
Our proposals have been consulted on;
technically, the consultation is still open because
we have allowed the consultees an extra two
weeks. We have circulated a paper that explains
the background and contains a summary of the
consultation responses that we have received so
far. I would be happy to discuss any element of
that paper or to explain any points of detail.
I make it clear that we are dealing with a
technical anomaly in the Sea Fisheries (Shellfish)
Act 1967, which is a mechanism for making
regulating orders. We seek to improve the
enforcement of those regulating orders. As I said,
the bill is the first opportunity we have had to
create urgently needed powers. The bottom line is
that, subject to the parliamentary processes, the
bill will enable us to have the new provisions in
place by the time the Solway cockle fishery—
which members may have heard about in the
news recently—reopens for its first full season in
the autumn this year. It is worth pointing out that
the timetable for the bill will enable us comfortably
to meet a partnership agreement commitment to
make technical legislative amendments that will
sort out the problem of our being unable properly
to enforce regulating orders.
I turn to a point of detail. We seek to clarify
section 3(1)(a) of the 1967 act. It states that the
grantee of a regulating order can enforce that
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regulating order, but it does not confer express
powers to enable that enforcement and does not
say how, where or when the grantee can carry it
out. That is the crux of our difficulty.
In the consultation, we proposed that the
Scottish Fisheries Protection Agency or the
grantee or a combination of both should be able to
enforce regulating orders. As we have not finished
the consultation exercise, we have not reached a
definitive position; ministers still have to examine
the responses and make up their minds. We have
offered the best of both worlds in the consultation
because regulating orders can be difficult to
enforce and, in theory, the means by which that is
done could vary, depending on the type of order
that was being enforced, where it applied and
what sort of fishery it related to.
I mentioned the Solway cockle fishery. The
reason for the urgency is that there is a particular
problem with that fishery, which has for
conservation reasons been closed for a number of
years. It is now brimming with cockles and is
asking to be exploited, but that must happen in a
managed and regulated way. When it was open
previously and the fishery was unregulated, it was
nearly fished out of existence. A large quantity of
cockles is waiting to be exploited and because
they are extremely valuable on the market at the
moment, people are champing at the bit.
We have had reports—many of which have
made the press recently—that some people have
been unable to wait and have been fishing
illegally. It seems that they are so desperate that
they are taking to the foreshore to fish illegally at
night, in bad weather, in bad conditions, on
dangerous sands and even, in some cases, in the
face of flood tides. We believe that if proper
enforcement measures are put in place, we can
help to stop people putting at risk their own lives
and those of the people who try to rescue them
when they get into difficulty. That is why we are
keen to put the proposed measures in place as
soon as possible.
The Convener: That was helpful. I am
pondering the delightful spectacle that is conjured
up by the metaphor of people champing at the bit
to get at their cockles; I suppose that that can be
done. We will have questions from Bill Butler and
then Maureen Macmillan.
Bill Butler: I will try to be literal rather than
metaphorical. The excellent Scottish Parliament
information centre note refers to the experience in
Shetland, which has shown that
“the grantee is likely to have limited resources for
enforcement”

and is unlikely to have the necessary enforcement
skills and the ability to produce evidence that is of
the required standard.
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You said that the consultation process is still
under way and that no decision has been made on
whether regulating orders will be enforced by the
SFPA, grantees or a mixture of both. Would it be
wiser simply to make the SFPA responsible for
enforcement, given what SPICe has told us about
grantees not having sufficiently sophisticated skills
to take on that role? What is the present thinking
on that?
Eamon Murphy: The fisheries that have been
mentioned illustrate the different types of fishery to
which regulating orders could apply. It is right to
say that that is the view in Shetland and we
understand that. Given how the Shetland fishery is
set up, I agree that grantees probably do not
obtain sufficient income from fisheries or have the
necessary expertise to enforce regulating orders.
In such a situation, it would be incumbent on the
SFPA to carry out enforcement.
The situation on the Solway firth is completely
different and in describing it, I will try not to mix my
metaphors again. Because there are so many
cockles waiting to be exploited and they are so
valuable—they can fetch anything between £1,000
and £2,000 per tonne—and because the licence
holders under the regulating order arrangement
will pay significant amounts for a licence, which
income will go back into the fishery, the grantee on
the Solway will have the resources to enforce
properly. Furthermore, the grantee will have two
ex-SFPA employees as staff, who have the
experience, the background and the wherewithal
to enforce—they will even be able to manage the
technical arrangements that must be used when
reports need to be made to the procurator fiscal.
That is why we propose different possibilities in
the consultation exercise.
Ultimately, how we conduct enforcement will be
for ministers to consider once the consultation
exercise has been completed, but at the moment
there is a strong argument for offering both
options.
Bill Butler: I am grateful for that clarification.
Maureen Macmillan: I was also going to ask
that question. In some cases, grantees will employ
enforcers, but I have concerns about how that will
work and about how the grantees will be regulated
to ensure that they employ the right kind of
enforcers. We do not want to have punch-ups
between fishermen and enforcers.
I appreciate your argument that on the Solway
the grantee will have enough income to employ
enforcers, but what will happen in other areas,
such as Shetland and the fisheries in the seas off
the west Highlands? In how many of the areas
where the regulating orders might apply will
grantees be able to employ enforcers and in how
many of them will enforcement be left to the
SFPA?
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14:45
Eamon Murphy: It is hard to put a number on
that. In theory, it depends on the type of fishery;
for example, scope may exist for a cockle fishery
on Barra, which would generate income. I guess
that, in the main, the most common practice will be
for grantees to seek to have the SFPA do the
enforcement for them, but that might not be the
case in other instances, which is why we are
considering proposals to cover the broad
spectrum. Through its strategic planning process,
the SFPA is involved in discussions with us and
we are in the process of ensuring that the matter
becomes for the SFPA a priority that fits in with its
wider roles and responsibilities.
I understand and take on board fully the point
about who might be recruited to be an
enforcement person for a grantee. I guess that
punch-ups happen from time to time in the world
of fisheries, but we want to avoid them if we can.
One possibility is that the SFPA would employ and
train anyone who was appointed or seconded to a
grantee, to ensure as far as possible that they
were the right sort of person and not someone
who might be a bit overzealous in performing their
duties.
Maureen Macmillan: Does the SFPA have the
capacity to do the extra work?
Eamon Murphy: We are ensuring that it will.
The SFPA has already received additional
resources for inshore functions; such enforcement
is an inshore rather than an offshore issue,
because a regulating order can apply only inshore.
We are ensuring that proper resources are in
place. The answer depends partly on the number
of new regulating order proposals that are made.
We must gauge that as we go along.
Maureen Macmillan: Have you any idea of
what the number will be?
Eamon Murphy: It is hard to say. We have the
Shetland order, and the Solway regulating order
was laid before Parliament just before the recess,
so it is going through the parliamentary process.
There is also the Highland regulating order, which
is about to go to a local inquiry, which is part of the
process that the 1967 act allows for.
Beyond that, as a separate policy initiative, we
are putting in place a series of up to 12 inshore
fisheries groups around the country. The plan is to
devolve management responsibilities for inshore
fisheries to those groups, which may see
regulating orders as a mechanism that will help
them to manage their fisheries. If so, those groups
could make more proposals.
The Convener: Given that the consultation
period has been extended, could we have a
revised list of responses when the period ends?
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Eamon Murphy: By all means. We have given
consultees an extra fortnight. It is regrettable that
the consultation period was short; that was partly
because of the importance of, and the exceptional
circumstances that apply to, putting the provisions
on the statute book. However, we can provide that
list before the minister appears before the
committee on 14 March.
The Convener: That would help. Thank you.
Mr Miller will now strut his stuff.
Colin Miller (Scottish Executive Justice
Department): The amendments on the Scottish
police services authority and the Scottish crime
and drug enforcement agency are largely minor
and consequential amendments to existing
provisions. Most of them will clarify and tidy up
what is in chapter 1 of the bill.
However, one or two provisions are slightly more
substantial, so I will say more about them, if it will
help. We propose amendments to the provisions
on the appointment and tenure of SPSA board
members and we also propose to redesignate the
authority’s senior strategic officer as chief
executive.
Apart from that, quite a number of amendments
will add references in existing police legislation to
the authority and the agency, and to the director
and the deputy director. Those amendments are
by way of wiring into existing police legislation. If it
would be helpful, I would be happy to say more
about the amendments relating to the appointment
of board members.
The Convener: Please feel free.
Colin Miller: We will lodge amendments on
three separate issues. As the committee will know,
the board of the Scottish police services authority
is to comprise between six and nine members plus
a lay convener. The members will include at least
two senior police officers, at least two police
authority conveners and at least two lay members.
However, at least two of the services that will
report to the board will be led by deputy chief
constables. The bill currently provides for the
appointment of chief constables, deputy chief
constables or assistant chief constables to the
board of the SPSA. On reflection, we felt that it
would not be appropriate to have on the board
either deputy or assistant chief constables when
services that will report to the board are led by
deputy chief constables. We therefore propose to
amend the bill so that the police force members on
the board will have to be chief constables.
There are only eight chief constables and only
eight police authority conveners in Scotland. In
those circumstances, it seems appropriate that
appointments be made on the basis of statutory
nomination by the representative bodies, rather
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than on the basis of open competition. As
committee members will know, statutory
nomination is provided for in the new code of
practice on public appointments.
The final change relates to tenure, and again it
reflects the forthcoming code of practice on
ministerial appointments to public bodies. At the
moment, the bill provides for board members to be
appointed for up to four years, with the possibility
of reappointment for another four years, but with
an overall maximum of six years. As I understand
it, the code of practice—which has already been
debated by Parliament and will be published in
March—proposes that the limits on tenure be
removed altogether. We therefore propose to
amend the bill to bring it into line with the code of
practice—in other words, members of the board
will be appointed for a period to be determined by
ministers. At the end of that period, they could be
reappointed for one further period—but only one—
without open competition.
Those are probably the most significant
proposals to amend the bill. If committee members
have questions on them, or on any other points, I
will be happy to answer them.
Jackie Baillie: What I am about to say may
reflect my hopes rather than the actuality, but I am
sure that you will clarify things for me. One of the
bullet points in the list of amendments says:
“To clarify the status of the Director and Deputy Director
and who can apply for these posts – schedule 2.”

Does that touch in any way on the committee’s
recommendation that the director should be of a
rank equivalent to chief constable? Do we need to
follow up our recommendation?
Colin Miller: It is not directly related to that
recommendation. Ministers have considered the
committee’s comments but do not propose to
lodge an amendment to change the rank of the
director of the SCDEA. We have a number of
proposals to tidy up the bill. For example, it is not
clear in the bill whether a person has to be a
deputy chief constable to be eligible to apply for
the post of director. The intention is not that a
person should have to be a DCC; the intention is
that a person who is a DCC or who is eligible to
apply for promotion to become a DCC should be
eligible to apply for the post of director. The
amendment that we propose will make that clear.
I believe that the committee recommended that
the director’s status should be equivalent to that of
a chief constable, rather than that the director
ought to have the rank of a chief constable.
Jackie Baillie: Did I not use the word
“equivalent”? I think I did.
Colin Miller: Yes, but it is equivalent status.
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Committee members will know that the bill is
providing, for the first time, statutory recognition
for the Scottish crime and drug enforcement
agency and for the post of director, and is
conferring specific statutory powers on the
director. So, to some extent at least, the bill
provides a special status for the director, but—
Jackie Baillie: You do not need to argue the
point with me; I just wanted you to clarify whether
you would seek to confer that status or whether
we would have to do it. I think I have that
clarification. Thank you.
Mr Maxwell: I have a query about the bullet
point that reads:
“To make SCDEA exempt from the Freedom of
Information (Scotland) Act – schedule 5.”

Will you expand
exemption?

on

the

reasons

for

that

Colin Miller: That is to do with the nature of the
SCDEA’s work and the information that it will hold.
The aim is also to bring it into line with the serious
organised crime agency, which will attract a similar
exemption. However, the exemption will be limited
to the SCDEA and will not apply to other aspects
of the authority’s work.
Mr Maxwell: I am curious about that. I accept
your explanation about bringing the agency into
line with SOCA, but is the SDEA not more similar
to a police force? I am not convinced that
complete exemption is suitable. Would not it be
reasonable to allow the SCDEA to be subject to
the Freedom of Information (Scotland) Act 2002
but to withhold information that clearly should not
be in the public domain? I am sure that the
Scottish information commissioner would uphold
such a decision if it were appealed, because
withholding such information would be entirely
reasonable. However, other matters should be
open to freedom of information requests; the
purpose of the 2002 act is to make as many public
bodies as possible open to requests.
Colin Miller: It is a question of balance. As you
say, it would be perfectly possible not to exempt
the SCDEA in its entirety but to deal with individual
applications and apply individual exemptions,
which is how police forces operate. On balance,
our view was that such an approach was right for
all the services that the authority provides but that
because all the agency’s work deals with the top
end of the criminal spectrum, it is difficult to see
circumstances in which releasing information
under the 2002 act would be appropriate. That is
very much a matter of judgment.
Mr Maxwell: I accept that there is a balance to
strike. However, with many other pieces of
legislation, especially regulations, ministers tell
committees that they need flexibility because they
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cannot envisage all circumstances. The proposed
exemption would remove such flexibility. On the
face of it—perhaps I need to think more about it—
it seems that to leave the flexibility in place would
be better because, in some circumstances, which
you have not envisaged, information could and
should be released. The blanket exemption will
prevent that.
Colin Miller: It is open to the agency to release
information about its activities. For example, it will
provide an annual report and, obviously, it takes
great care about the information and the detail that
is set out in that. In the last analysis, that is a
matter of judgment. As you say, even if the
SCDEA were to be subject to the 2002 act, it
might seek to apply an exemption to most, if not
all, requests that were made to it.
The Convener: One bullet point says:
“To provide that SCDEA is subject to the direction of the
Lord Advocate in relation to the investigation and
prosecution of crime in Scotland.”

I am sure that there is nothing sinister in that, but
what does it mean?
Colin Miller: That simply reflects the Lord
Advocate’s duties as set out in the Scotland Act
1998—his responsibility for the prosecutorial
system in Scotland. The bill will create a new
statutory office, so it clarifies that the office will be
subordinate to the Lord Advocate’s exercise of his
functions for prosecution and investigation of
crime.
Jeremy Purvis: Another bullet point concerns
amending
“section 14(3) to introduce a line of accountability between
the Director of SCDEA and the SPSA”.

Will you say a little more about how that will work?
Will the annual plan be connected with the funding
element?
Colin Miller: The bill provides for the director of
the SCDEA to prepare and publish an annual plan;
the authority will be under a similar duty. Just as
the bill provides that the authority cannot publish
its plan without the Scottish ministers’ agreement,
we took the view, on reflection, that it was
appropriate that the agency, which will be
accountable to the authority, should not publish its
plan without the authority’s agreement, and that
the authority should be able to propose
modifications of the agency’s plan.
However, as in all other aspects of the bill, we
have to safeguard the agency’s operational
independence. The amendments that we propose
will provide that the director should submit a draft
plan to the authority three months before the
beginning of the financial year, and that the
authority may then propose modifications, subject
to the proviso that they do not relate to operational
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matters. In essence, we are trying to clarify the
point that the agency is ultimately accountable to
the authority but is operationally independent.
15:00
Jeremy Purvis: What if there is continuing
dispute?
Colin Miller: The authority has the last word,
because the agency is accountable to the
authority. A similar thing applies with regard to
Scottish ministers and the authority’s plan.
Jeremy Purvis: Is it not correct that the agency
will have direct funding?
Colin Miller: Yes.
Jeremy Purvis: So it could receive direct
funding but not be able to spend it because there
was no agreed plan.
Colin Miller: There will be no possibility of an
impasse. The bill will provide that the director
should submit a draft plan that the authority can
then agree, either as it stands or after
modification. If the authority makes modifications,
the plan as modified will be the version published.
As you know, the bill provides for 100 per cent
funding of the authority by Scottish ministers.
However, the bill also says that ministers may
stipulate how much of the total pie is to go to the
agency. The authority does not have the discretion
to reduce or increase the amount that ministers
direct should go to the agency.
Jeremy Purvis: But there could be a difficulty. If
the agency’s plan has funding requirements, the
authority could impose its will on the agency, but
the Executive can state the funding that it expects
to go to the agency. There could be differing
requirements.
Colin Miller: But in the last analysis, the
authority requires the agreement of ministers for
its own plan. Ministers could make it clear—
Jeremy Purvis: That they agree with the
agency.
Colin Miller: It would be very surprising indeed
if ministers were to override the authority in that
way. Ministers have the power, first, to allocate the
budget for the authority as a whole, secondly, to
say how much should go to the agency, and
finally, to approve the authority’s plan. The agency
is an integral part of the authority and answers to
it; it is therefore right that the authority and not
ministers should approve the agency’s plan. It is
quite a complex weave of relationships.
Jeremy Purvis: Indeed.
Colin Miller: It also reflects the difference
between the SCDEA, which will be maintained by
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the authority, and the various other services that
the authority provides. The agency will be part of
the authority but will have separate status and,
crucially, operational independence.

services ombudsman which will inform both
amendments. Due to timing considerations,
unfortunately, we may not be in a position to lodge
the amendments at stage 2.

The Convener: As there seem to be no other
questions for Mr Miller, I thank him very much
indeed for that explanation.

Of the other amendments in the list, I draw the
committee’s attention to two in particular. The first
in the list concerns a proposal to enable ministers
to exercise judgment about appointing to the post
of commissioner a person who has a criminal
conviction. The amendment proposes to allow
ministers more discretion than is provided for in
the bill. We do not need, for example, an
automatic bar on anyone who has had a custodial
sentence of three months or more, but ministers
would be able to take into consideration any
offence committed by the applicant, even if the
crime did not entail a custodial sentence. One
example could be the downloading of illegal
material from the internet that might carry a
community
service
penalty
rather
than
imprisonment. The amendment aims to give
ministers more discretion about who might or
might not be appointed commissioner.

The sun is indiscriminately striking individual
people in the room; if we make a noise, something
can be done about that. We will pause while the
blinds are closed. [Interruption.]
I do not know that we have ever done that
during a committee meeting. It was all very
diverting—and sounded a bit like washing a car
without water.
Mr Merrill will discuss the amendments to do
with complaints.
Alastair Merrill: Thank you Convener.
The
amendments
under
the
heading
“Complaints Commissioner” are a mixture of
technical amendments and clarifications, picking
up points that were made at stage 1.
I draw your attention to three amendments that
we may not be in a position to lodge at stage 2,
although it is still our intention to do so. The first
amendment, which is the seventh on the list,
proposes to give the police complaints
commissioner for Scotland—the PCCS—power to
enter into agreements with other complaint
handling bodies on how to handle jointly
complaints spanning several jurisdictions. This
relates to another matter of interest to the
committee—ensuring that all law enforcement
agencies are within the scope of the
commissioner’s remit.
Unfortunately where this relates to United
Kingdom law enforcement bodies, the policy has
to be pursued jointly and in parallel with
Westminster. We therefore need to identify an
available legislative slot at Westminster to allow
that to happen. We are hoping to make progress
on this issue in line with our work in respect of UKwide law enforcement bodies. The Scottish
ministers are committed to ensuring that the
PCCS has the necessary powers to work
effectively with all other relevant organisations
involved in police complaints. Further work must
be done at the Scottish Parliament and also at
Westminster to ensure that that can happen.
The other two amendments relate to the
proposed commissioner’s relationship to the
Scottish public services ombudsman. They seek to
clarify the respective responsibilities and give the
PCCS power to share information on complaints
with other relevant complaint handling bodies.
Ministers are still considering the relationship
between the PCCS and the Scottish public
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The second amendment—the third on the list—
proposes to give the commissioner powers to
examine how a complaint about the off-duty
conduct of a police officer or other relevant person
has been handled, rather than limiting it to his or
her on-duty behaviour. That will give the
commissioner wider discretion in how he or she
applies these powers. An example of where that
could be relevant could be where a member of the
public complained about inappropriate behaviour
by police staff at a training event. The complainant
should expect the complaint to be dealt with
properly and by the appropriate authority. If that
did not happen, under this amendment, he or she
would be entitled to ask the complaints
commissioner to investigate the handling of the
complaint. In that regard, you may recall some
media stories about the activities of police officers
engaged in training and outside the normal course
of duty.
The other amendments are technical. I am
happy to take any questions on those or the other
points.
Bill Butler: Although ministers are still
considering the relationship between the PCCS
and the Scottish public services ombudsman, it is
hoped that an amendment will be ready for stage
2. What will happen if it is not? Will an amendment
be lodged at stage 3? That would be
unsatisfactory.
Alastair Merrill: I agree that that would be
unsatisfactory. We hope to lodge an amendment
at stage 2. However, the time that is available may
mean that the necessary legal drafting cannot be
done, which would be regrettable. If that is
impossible, we certainly intend to lodge an
amendment at stage 3.
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Bill Butler: If the only problem is that ministers
are still considering the relationship, what you
have said would not be the case. Therefore, I take
it that there is a danger of something else delaying
the lodging of an amendment. What is holding
things up?
Alastair Merrill: It is simply a case of reaching a
final clarification of the exact terms of the
relationship between the police complaints
commissioner and the ombudsman and then
translating that relationship into an amendment to
the bill. As I said, I hope that we will be in a
position to lodge an amendment at stage 2, but I
am simply trailing the idea that if we are not in a
position to do so for practical drafting reasons, that
does not mean that we do not recognise the
importance of making the clarification in question.
Bill Butler: What mechanism are you employing
to reach clarity? It seems to me that ministers are
considering the relationship, taking soundings and
so on. Why is it feared that there may be a delay?
Alastair Merrill: It must be decided which
aspects of the relationship can be sorted out
through a memorandum of understanding between
the police complaints commissioner and the
ombudsman, for example, and which aspects
would have to be clarified by statute. The points
that were made during stage 1 about the
commissioner’s and ombudsman’s responsibilities
in relation to police boards, the ombudsman’s
responsibilities in relation to authorities and the
commissioner’s responsibilities in relation to
civilian staff must be picked up. We should be
clear that statutory amendments that we lodge are
necessary from a legal point of view and do not
relate to areas that can be handled by a protocol
or memorandum of understanding between the
two bodies.
Bill Butler: So the aim is to disentangle things,
or rather, not to get tangled up, which would mean
disentangling in the future.
Alastair Merrill: Exactly.
Bill Butler: I think that I am now clear about
matters.
The Convener: I want to clarify something, Mr
Merrill. You said that handling complaints that
could span several jurisdictions was subject to
finding a legislative slot at Westminster. Could the
Police and Justice Bill represent such a legislative
slot?
Alastair Merrill: We had hoped that that bill,
which is being considered at Westminster, would
do so, but that has not proved to be the case. We
must therefore try to find an alternative.
The Convener: Do you have any questions to
ask, Maureen?
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Maureen Macmillan: Thank you, but I wanted
to ask the same questions that Bill Butler asked.
The Convener: So you have nothing to add to
what has been said.
Maureen Macmillan: No. We have received full
answers. I simply hope that the committee will be
kept informed of progress as decisions are made.
Jackie Baillie: I would like to ask a slightly
hypothetical question, which may be mischievous.
If amendments were lodged to give the
commissioner’s
responsibilities
to
the
ombudsman, would understandings still require to
be reached with the various bodies that you have
mentioned, Mr Merrill?
Alastair Merrill: I believe that they would,
certainly with respect to bodies that span more
than one jurisdiction. Ministry of Defence police,
who come under the responsibility of the United
Kingdom, and local police might be involved with a
complaint relating to a protest at Rosyth, for
example. We need to be clear about how such
complaints would be handled and about the
relationship between the two bodies. That would
apply whether the ombudsman or the police
complaints commissioner was responsible.
Jackie Baillie: I was thinking more of the local
bodies to which the penultimate bullet point under
the section on the complaints commissioner in
your paper refers, rather than of UK agencies.
15:15
Alastair Merrill: I see. My understanding is that
there would still need to be clarification of that. It
would depend on the eventual decision on the
legal relationship between the SPSO and the
police complaints commissioner.
Mr Maxwell: I seek clarification, in case I have
misunderstood this. I understand the problem with
the legislative slot at Westminster. That is clear as
far as UK bodies are concerned. Given that
difficultly, might you intend to draft an amendment
dealing with all the Scottish bodies? That could get
them covered by the bill and would avoid
entangling the provisions for the Scottish bodies
with the UK stuff.
Alastair Merrill: That would certainly appear to
be a sensible way to proceed.
The Convener: Thank you very much for that,
Mr Merrill. We now move on to football banning
orders. Mr Ferguson’s moment has come.
Ian Ferguson (Scottish Executive Justice
Department): There are nine bullet points on the
list under the heading, “Football Banning Orders”.
Like my colleagues, I will not go through all of
them, although I can answer any questions that
members may have. Some of these intended
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amendments respond to issues that were raised at
stage 1; some are intended to make the policy
work better; and a few of them are simply tidyingup amendments. Members will probably be most
interested in the first four on the list.
The first two proposals relate to issues that were
raised at stage 1:
“To remove the requirement that an offence must be
committed within 24 hours either side of a football match”

and
“To provide for reasonable excuse”

for the offence of breaching a football banning
order, as set out at stage 1.
The two proposals after that are probably the
most significant on the list. The first of them is:
“To enable the police to apply for variations of criminal
FBOs”.

For civil banning orders, both the person who is
subject to the order and the police can apply to
have the order varied, for example to impose or
remove a requirement not to attend a certain bar
or a given town centre on match days. For criminal
orders, according to the bill as drafted, only the
person who is subject to the order can apply to
have it varied. We said in the policy memorandum
that we would consider that further and return to it
at stage 2.
We considered the matter for a while, and we
decided that it would be best for the police to
make applications to vary football banning orders
to the court. That would not mean the police
appearing in the criminal courts at their own
instance, however. The procurator fiscal would
make all the necessary court appearances,
facilitate the application, take evidence from
witnesses and so on. We think that that would be
a sensible way to proceed.
The next bullet point is:
“To enable courts to make a declaration that an offence
is related to football (a declaration of relevance).”

That applies only to criminal orders. To explain
why such a declaration is needed, we need to take
a step back and consider how the banning orders
would be imposed. The proposed legislation says
that courts can impose banning orders only when
they are satisfied that they will help prevent future
violence or disorder related to football. That raises
the question how the court could be satisfied of
that. In practice, the court would probably need to
see a track record of a person’s football-related
offending. We would not expect the orders to be
imposed for first football-related offences unless
they were especially serious. The court can look at
a schedule of previous convictions, but that might
just detail breaches of the peace or assaults,
without necessarily specifying whether or not the
offences were related to football.
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The proposed amendment will enable courts to
declare that an offence is related to football. That
will then appear on the schedule of previous
convictions. If the person comes before the court
again for a football-related offence, the court can
look at the schedule of convictions and see that
they have a track record of that sort of offending.
The measure provides the technical means to
enable courts to make well-informed decisions on
whether to impose banning orders in particular
cases.
There are a few other amendments, but they are
largely technical and tidy up the provisions already
in the bill. I can answer questions on any of the
proposals if that would be helpful.
The Convener: Thanks very much for that, Mr
Ferguson. I am sure that the committee will wish
to express its appreciation for the Executive’s
recognition of the observations that we made at
stage 1. That is very positive. I invite questions for
Mr Ferguson.
Mr Maxwell: I have a question about the point
that you ended on, Mr Ferguson. A court will be
able to define an offence as football related, rather
than simply being breach of the peace. That would
mean that a history would be built up. Does that
effectively mean that it will be some time in the
future before football banning orders are imposed,
given that the courts will not yet have anything to
look back on? Will there be any retrospective
provision?
Ian Ferguson: I am sorry—I meant to mention
that. It is true that the legislation will take a little
while to bed in. As we have said all along, we
expect that at first most football banning orders will
be imposed by summary application. As time goes
on, it is more likely that banning orders will be
imposed on conviction. It is also the case that a
person could be liable to a series of footballrelated offences at one case and a banning order
could then be imposed.
Mr Maxwell: Effectively it would be a first
offence, but it could be a number of offences.
Ian Ferguson: A number of similar offences.
Jeremy Purvis: Just for clarification, if the
police are retaining information now of people who
have been arrested, charged or even convicted of
offences and they are holding that information on
the day that the act comes into force, they will be
able to apply for orders.
Ian Ferguson: Yes—civil orders.
Jeremy Purvis: So, if the police are holding all
that information now and they want to use the act,
there could effectively be a big tranche of
applications on day 1.
Ian Ferguson: Yes.
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The Convener: Thank you, Mr Ferguson. That
was extremely helpful. Now, by a process of
elimination, but here entirely on merit, Mr Barron.

lodge an amendment to the effect that the
constable can ask a person only for their date and
place of birth and nationality.

Bill Barron: I am afraid that it is not me—I am
saving myself for even later in the process.
Alastair Merrill and Ian Ferguson get another go
each.

The possible amendment is about a policy that
has been agreed. It may be included in this bill; it
may be included in the proposed criminal
proceedings bill. We will advise you of that as
soon as we can. The intention is to extend to
witnesses the existing provisions for suspects.
There are two reasons for that, one of which is
consistency. The Criminal Procedures (Scotland)
Act 1995 says that witnesses and suspects have
to provide their name and address when asked for
that information by a constable. More important,
however, is that the amendment is needed to
enable the Crown Office to fulfil its obligations
under the Privy Council rulings on the Holland and
Sinclair cases, which require the Crown to
disclose to the defence certain information related
to on-going prosecutions, such as witness
statements, whether the witnesses have any
previous convictions and so on.

Alastair Merrill: Under the heading, “Marches
and Parades”, the only amendment on the list is to
remove an anomaly that has the unintended effect
of imposing a duty on local authorities to advise
funeral directors and any other bodies made
exempt from the notification process that no order
of conditions will be imposed. We consider that the
vast majority of funerals and other non-notifiable
events will be held without any order being
required, so it seems pointless to require a local
authority to notify an organiser that no order will be
made. The amendment is intended simply to avoid
the inadvertent creation of a bit of unnecessary
bureaucracy.
Community consultation is not the subject of an
amendment, but concerns were raised in the stage
1 report and in the debate. We are considering
how best to ensure that community consultation
happens, but in a genuine way and without the
creation of extra process or bureaucracy. We may
consider lodging an amendment on that, or
building something into the guidance to local
authorities, a draft of which I provided to the clerk
last week.
Bill Butler: Are we likely to know soon whether
there will be an amendment on community
consultation or guidance to local authorities?
Alastair Merrill: Yes, I would hope so.
Bill Butler: What is your best approximation?
Alastair Merrill: I would hope that it would be
before any amendments have to be lodged for
stage 2 of the bill.
The Convener: Mr Barron, I am in your hands.
Where do we go now?
Bill Barron:
amendment.

Ian

Ferguson

has

another

Ian Ferguson: Under the heading, “Date and
place of birth”, I draw the committee’s attention to
one amendment on the list that is definite and
another that is a possible amendment. I will start
with the one on the list. The powers of the
constable, as originally drafted, could have been
interpreted as being a bit wider than was
necessary. For example, the bill says:
“information about the person’s place of birth”.

Does that mean the population or the major
industries? A person should not be arrested for not
having that sort of information to hand. We will

If two witnesses have the same name, it can be
difficult to distinguish between them and that can
cause the Crown problems in working out which
information it needs to give to the defence. We
want to ensure that the Crown gets the information
about date and place of birth so that it can identify
witnesses effectively. We will confirm which bill
that provision will go into as soon as we possibly
can.
Mr Maxwell: I ask for a small point of
clarification about the amendment in the list. You
suggested—and it sounded like quite a reasonable
suggestion—that we do not necessarily want to
know the population density of an area. The
proposal is that the person should
“state their place of birth in such detail as the constable
considers necessary”.

What does that mean?
Ian Ferguson: For example, is the town
enough; is the country enough; is the region
enough? To give a slightly frivolous example,
there is a place called Hollywood in Dumfriesshire.
So if someone gives their place of birth as
Hollywood, is that Hollywood in Scotland or
America? A town or a country might not always be
enough information for the police officer to know
exactly where it is.
Mr Maxwell: It just seems that one could define
that relatively simply, whereas you have left it
open-ended, which puts you back where you
started in trying to remove the option to ask for
any information that was wanted.
Ian Ferguson: When stating your place of birth
in such detail, that detail has to be about where
the place of birth was, rather than information
about the place of birth; it is narrower than—
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Mr Maxwell: The number of the hospital ward?
The Convener: Mr Maxwell’s point is that the
subject is becoming a test for the constable to
apply. Would it not be better to state the objective
need, which is quite simply to gain sufficient
information to locate the address or place of birth?
Ian Ferguson: If the bill were to require
sufficient information, it would be for the constable
to decide what is sufficient. There has to be a little
flexibility to allow the constable to be able to get
the information that they need.
Mr Maxwell: It seems that it should be possible
to define the requirement in the bill.
Maureen Macmillan: Could the amendment say
something such as, “considers necessary to
identify” the place of birth?
Ian Ferguson: I have not seen the exact
drafting of the provision, but I am sure that it can
be looked at.
Mr Maxwell: I am sure that we will look at it
when it comes up.
The Convener: Thank you, Mr Ferguson. Mr
Barron.
Bill Barron: There are five amendments under
the heading, “Mandatory drug testing”. Of those,
the most important are the third and fourth
amendments. Each of them amends section 75.
“Section 27” is a misprint; it should read “section
75”.
The bill currently says that any sample must be
“destroyed as soon as possible following its analysis for the
purpose for which it was taken.”

We are amending that to clarify that the sample
will need to be retained until the individual has
attended their assessment and, if necessary, for
the longer term. That is because if they fail to
attend, the physical sample might well be required
for evidential purposes when a court considers the
offence of failing to attend the assessment.
In order to prosecute a person for such an
offence, the Crown will need to prove that a
person tested positive for a class A drug, which
meant that he or she was required to attend the
assessment. We need both the third and fourth
amendments in the list to allow that to happen.
The policy is that the sample will be destroyed as
soon as possible after the assessment has been
attended. If there is a failure to attend, the sample
may be retained for the long term, to be available
for evidential purposes.
The only other amendment that might need
some explanation is the second on the list. Section
80 provides that a person will not have to attend a
mandatory assessment if a further analysis of the
initial sample is carried out before they attend and
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reveals that the drug was not present in their
system. That provision deals with a case where a
sample is initially analysed, but it could be that the
sample that a person provides for testing is
destroyed or is unsuitable for analysis and a
further sample needs to be taken. We are looking
at section 80 to consider how we need to broaden
it to make it clear that it deals both with the followup to cases where a sample has been reanalysed, but also the parallel situation of where a
new sample has been taken. There is no change
to the policy of when a new sample can be taken
because that is already dealt with in the new
section that is referred to in this amendment.
Maureen Macmillan: The first amendment
under the heading “Mandatory drug testing” says:
“if a drugs
appointment”—

assessor

decides

to

change

an

for a drugs assessment, attendance at which will
be mandatory—
“a written notice must be given to the person required to
attend.”

This might be picky, but does that mean that the
notice must be put into the person’s hand and not
posted?
15:30
Bill Barron: I need to take advice on that.
Maureen Macmillan: The point is important,
because a person might have a chaotic lifestyle
and not look at their post. Given that attendance
will be mandatory, it will be important to ensure
that the person receives the notice.
Bill Barron: Yes. There is no question about
that. The notice must be delivered to the person in
a way that ensures that they receive it.
Maureen Macmillan: Who would deliver the
notice?
Bill Barron: I am sorry, but I do not know that
level of detail.
Maureen Macmillan: I seek a wee bit of
clarification on the matter.
Bill Barron: Certainly. We will come back to
you.
The Convener: Thank you for helping us, Mr
Barron. We move on to the amendments listed
under the heading, “Incentives for providing
evidence”.
Ian Ferguson: As Bill Barron said, our expert on
the matter, Fergus McNeil, is off sick, but we will
do our best to talk the committee through the
amendments. The Law Society of Scotland
expressed concerns during stage 1 and we have
had two meetings with its representatives to
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discuss those concerns, which, as I understand it,
focus on two areas: the question whether the
proposals on reduction in sentence offer a good
enough incentive to offenders to co-operate with
the prosecution; and how the immunity provisions
work with common law on matters such as pleas
in bar of trial.

2014

questions so fully today. That will be helpful as we
approach stage 2.
We will have a five-minute comfort break.
15:33
Meeting suspended.

The minister will write to the Law Society of
Scotland to explain how the immunity provisions
will work in practice. The first two amendments on
the list respond to the society’s suggestions about
the proposals on reduction in sentence, by
requiring, rather than just enabling, the court to
take into account the co-operation that has been
given when it imposes sentence and by requiring
the court to give reasons if it does not pass a
reduced sentence. The amendments would make
offenders more likely to co-operate and provide
evidence. The other three amendments on the list
are fairly technical and I am happy to answer the
committee’s questions on them.
Mr Maxwell: How do the first two amendments
on the list interrelate? The bill says:
“the court may take into account the extent and nature of
the assistance given or offered by the offender.”

You propose to change “may” to “must”, but there
remains the possibility that the court might not
pass a discounted sentence. How will that work?
Surely the purpose of the wording, “may take into
account” is to allow the court to consider the cooperation that has been given but to decide that
there are reasons why it should not pass a
discounted sentence. If the court “must take into
account” the assistance that has been given,
surely it must pass a discounted sentence.
Ian Ferguson: My reading of the provision is
that if a court “may take into account” the cooperation that has been given, it may also not take
the co-operation into account and ignore it
completely. If the court “must” take co-operation
into account, it can still decide to impose the
sentence that it would have imposed anyway, if
that is reasonable.
Mr Maxwell: By “must” you mean that the court
must consider the co-operation that has been
given, which will not necessarily mean that the
court passes a lesser sentence.
Ian Ferguson: Yes.
Mr Maxwell: Okay.
The Convener: If there are no further questions,
I thank the witnesses for their help. We have
witnessed an interesting demonstration of cooperation between the Executive’s bill team and
the committee in its scrutiny role, which has
worked well. On behalf of the committee, I thank
the witnesses not just for giving us extensive
preliminary documentation but for answering our
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Police, Public Order and Criminal Justice (Scotland) Bill
1st Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Section 1
Sections 2 to 12
Sections 13 to 29
Sections 30 and 31
Sections 32 to 91
Sections 92 to 95

Schedule 1
Schedule 2
Schedule 3
Schedule 4
Schedule 5
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Schedule 1
Hugh Henry
8

In schedule 1, page 57, line 16, leave out <, deputy chief constable or assistant chief constable>
Hugh Henry

9

In schedule 1, page 58, line 2, at end insert—
<( )

A person may be appointed as a police force member of the Authority only if nominated
for such appointment by persons whom the Scottish Ministers consider represent the
interests of chief constables of police forces.

( )

A person may be appointed as a police authority member of the Authority only if
nominated for such appointment by persons whom the Scottish Ministers consider
represent the interests of police bodies.>

Hugh Henry
10

In schedule 1, page 58, line 16, leave out <; or> and insert <of a police force;
( ) a member of—
(i)

a police force maintained under section 2 of the Police Act 1996;

(ii) the metropolitan police force or of the City of London police force;
(iii) the Police Service of Northern Ireland;
(iv) the Ministry of Defence Police appointed on the nomination of the
Secretary of State under section 1 of the Ministry of Defence Police Act
1987 (c.4);
(v) the British Transport Police Force;
(vi) the Civil Nuclear Constabulary;
(vii) the States of Jersey Police Force;
SP Bill 46-ML1
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(viii) the salaried police force of the Island of Guernsey; or
(ix) the Isle of Man Constabulary;
( ) a member of the Serious Organised Crime Agency;>
Hugh Henry
11

In schedule 1, page 58, line 17, at end insert <; or
( ) a member of staff of the Authority.>
Hugh Henry

12

In schedule 1, page 58, line 27, leave out paragraph 4
Hugh Henry

13

In schedule 1, page 58, line 36, after <terms> insert <and conditions, and for such period,>
Hugh Henry

14

In schedule 1, page 59, leave out line 1
Hugh Henry

15

In schedule 1, page 59, line 3, leave out from <further> to end of line 4 and insert <single further
period>
Hugh Henry

16

In schedule 1, page 59, line 7, leave out <, deputy chief constable or assistant chief constable>
Hugh Henry

17

In schedule 1, page 60, line 10, leave out <each lay member> and insert <the convener and each
of the other lay members>
Hugh Henry

18

In schedule 1, page 60, line 13, after <be> insert <the convener or>
Hugh Henry

19

In schedule 1, page 60, line 16, leave out <employment> and insert <office>
Hugh Henry

20

In schedule 1, page 60, line 22, leave out from <other> to end of line 23 and insert <and the
Scottish Ministers determine that there are special circumstances making it right for the person to
receive compensation.>

2
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Hugh Henry
21

In schedule 1, page 60, line 30, leave out <Senior Strategic Officer (“SSO”)> and insert <Chief
Executive>
Hugh Henry

22

In schedule 1, page 60, line 33, leave out <SSO> and insert <Chief Executive>
Hugh Henry

23

In schedule 1, page 61, line 3, leave out <SSO> and insert <Chief Executive>
Hugh Henry

24

In schedule 1, page 61, line 7, leave out <SSO> and insert <Chief Executive>
Hugh Henry

25

In schedule 1, page 61, line 10, leave out <SSO> and insert <Chief Executive>
Hugh Henry

26

In schedule 1, page 61, line 13, leave out <SSO> and insert <Chief Executive>
Hugh Henry

27

In schedule 1, page 61, line 24, after <constables> insert <of police forces>
Hugh Henry

28

In schedule 1, page 61, line 31, leave out <must be> and insert <is>
Hugh Henry

29

In schedule 1, page 61, line 35, at end insert—
<(5)

(6)

The Scottish Ministers may by order apply such provisions of the 1967 Act and
subordinate legislation made under it (subject to such modifications as they consider
appropriate) to seconded constables.
In sub-paragraph (5), “seconded constables” means constables—
(a) seconded to the Authority under sub-paragraph (2); and
(b) not appointed to be police members of the Agency in accordance with paragraph 6
of schedule 2.>

Hugh Henry
30

In schedule 1, page 62, line 4, at end insert <or, as the case may be, loss of office>
Hugh Henry

31
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In schedule 1, page 62, line 8, at end insert—

3

<( ) In this paragraph references to members of staff of the Authority do not include the
Chief Executive or the Director or Deputy Director of the Agency.>
Section 6
Hugh Henry
32

In section 6, page 3, line 30, at beginning insert <At least 3 months>
Hugh Henry

33

In section 6, page 3, leave out line 32 and insert—
<( ) submit to the Scottish Ministers,>
Hugh Henry

34

In section 6, page 4, line 9, leave out <Before publishing> and insert <In preparing>
Hugh Henry

35

In section 6, page 4, leave out line 10
Hugh Henry

36

In section 6, page 4, leave out lines 15 to 18 and insert—
<(5)

The Scottish Ministers must, no later than 2 months from the date on which the annual
plan is submitted to them—
(a) approve the plan as submitted; or
(b) approve the plan subject to such modifications as they consider appropriate.

(6)

On the annual plan being approved by the Scottish Ministers, the Authority must—
(a) publish it in such manner as the Authority considers appropriate; and
(b) send a copy of it to the persons specified in subsection (7).

(7)

Those persons are—>
Section 7

Hugh Henry
37

In section 7, page 4, line 36, after <to> insert <the Scottish Ministers and to>
Hugh Henry

38

In section 7, page 4, line 37, leave out <6(6)(a)> and insert <6(7)(b)>

4
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Section 10
Hugh Henry
39

In section 10, page 5, line 26, leave out <in compliance with its strategic priorities>
Section 11
Hugh Henry

40

In section 11, page 6, line 15, after <it> insert <or the Agency>
Hugh Henry

41

In section 11, page 6, line 18, after <Authority> insert <or the Agency>
Schedule 2
Hugh Henry

42

In schedule 2, page 64, leave out lines 13 to 16
Hugh Henry

43

In schedule 2, page 64, line 17, leave out <maximum period of> and insert <single period not
exceeding>
Hugh Henry

44

In schedule 2, page 64, leave out line 19 and insert—
<(6)

5

A person is disqualified from appointment, and from holding office, as Director if that
person is a member of the Authority.

(6A) A person may be appointed as Director only if the person satisfies any requirements that
the Scottish Ministers may specify in regulations and—
(a) holds the rank of deputy chief constable in a police force; or
(b) is eligible to apply for a post of that rank.

10

(6B) Despite section 5(3) of the 1967 Act, a person referred to in sub-paragraph (6A)(b) who
is appointed as Director is, by virtue of the appointment, promoted to the rank of deputy
chief constable.>

Jackie Baillie
44A As an amendment to amendment 44, in line 6, leave out <deputy>
Jackie Baillie
44B
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As an amendment to amendment 44, in line 9, leave out <deputy>

5

Hugh Henry
45

In schedule 2, page 64, line 20, leave out <sub-paragraph (6)> and insert <sub-paragraphs (6A)
and (6B)>
Hugh Henry

46

In schedule 2, page 64, leave out lines 28 to 30
Hugh Henry

47

In schedule 2, page 64, line 31, leave out <maximum period of> and insert <single period not
exceeding>
Hugh Henry

48

In schedule 2, page 64, leave out line 33 and insert—
<(4)

A person is disqualified from appointment, and from holding office, as Deputy Director
if that person is a member of the Authority.

(4A) A person may be appointed as Deputy Director only if the person satisfies any
requirements that the Scottish Ministers may specify in regulations and—
(a) holds the rank of assistant chief constable in a police force; or
(b) is eligible to apply for a post of that rank.
(4B) Despite section 5(3) of the 1967 Act, a person referred to in sub-paragraph (4A)(b) who
is appointed as Deputy Director is, by virtue of the appointment, promoted to the rank of
assistant chief constable.>
Hugh Henry
49

In schedule 2, page 64, line 34, leave out <sub-paragraph (4)> and insert <sub-paragraphs (4A)
and (4B)>
Hugh Henry

50*

In schedule 2, page 65, line 24, at end insert—
<The Director and the Deputy Director: common provisions
(1)

A person appointed as Director or Deputy Director—
(a) is appointed on such terms and conditions as the Scottish Ministers may specify;
(b) is by virtue of the appointment a member of the staff of the Authority;
(c) is, if immediately before appointment a constable of a police force, engaged with
the Agency on a period of relevant service within the meaning of section
38A(1)(bea) of the 1967 Act;
(d) in any other case—
(i)

is, on appointment, appointed to the office of constable of the Agency, and

(ii) must on appointment make before a sheriff or a justice of the peace a
declaration in such terms as the Scottish Ministers may determine covering
the proper discharge of the duties of the office.

6
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(2)

Without prejudice to any other enactment conferring powers on constables for particular
purposes, where the Director or Deputy Director makes a declaration such as is
mentioned in sub-paragraph (1)(d)(ii), the Director or (as the case may be) the Deputy
Director has all the powers and privileges of a constable throughout Scotland and
(without prejudice to section 1(2) of the 1967 Act) the adjacent United Kingdom waters.

(3)

In sub-paragraph (2)—
“powers” includes powers under any enactment, whenever passed or made;
“United Kingdom waters” means the sea and other waters within the seaward
limits of the territorial sea;
and in that sub-paragraph, so far as it relates to powers under any enactment, makes
them exercisable throughout the United Kingdom waters whether or not the enactment
applies to those waters apart from this provision.>

Hugh Henry
51

In schedule 2, page 65, line 32, leave out <employment> and insert <office>
Hugh Henry

52

In schedule 2, page 66, line 15, leave out <must be> and insert <is>
Hugh Henry

53

In schedule 2, page 66, leave out lines 37 to 39
Hugh Henry

54

In schedule 2, page 67, line 12, at end insert—
<Supplementary
The Scottish Ministers may by order apply such provisions of the 1967 Act and
subordinate legislation made under it as they think fit (subject to such modifications as
they consider appropriate) to the Director, the Deputy Director and police members of
the Agency.>
Section 14
Hugh Henry

55

In section 14, page 7, line 16, at beginning insert <At least 3 months>
Hugh Henry

56

In section 14, page 7, leave out line 18 and insert—
<( ) submit to the Authority,>
Hugh Henry

57
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In section 14, page 7, leave out lines 27 and 28 and insert—

7

<(3)

The Authority must, no later than 2 months from the date on which the annual plan is
submitted to it—
(a) approve the plan as submitted; or
(b) approve the plan subject to such modifications as the Authority considers
appropriate.

(4)

The Authority must not, in pursuance of subsection (3)(b), make any modifications
which would, or might, affect decisions of the Agency about which particular operations
are to be carried out by it or how they are to be carried out.

(5)

On the annual plan being approved by the Authority, the Director must—
(a) publish it in such manner as the Director considers appropriate; and
(b) send a copy of it to the persons specified in subsection (6).

(6)

Those persons are—>

Hugh Henry
58

In section 14, page 7, leave out line 30
Section 15
Hugh Henry

59

In section 15, page 8, line 7, after <to> insert <the Authority and to>
Hugh Henry

60

In section 15, page 8, line 8, leave out <14(4)(a)> and insert <14(6)(a)>
After section 19
Hugh Henry

61

After section 19 insert—
<Direction by Director of the Agency
(1)

The performance by—
(a) the Deputy Director of the Agency of the Deputy Director’s functions; and
(b) a police member of the Agency of the member’s functions,
is subject to the direction of the Director.

(2)

In giving direction under subsection (1) the Director must comply with any instructions
(whether general or special) falling within subsection (3).

(3)

Those instructions are—
(a) in relation to the investigation of offences, any instructions given to the Director
by the Lord Advocate or the procurator fiscal; and
(b) in relation to the reporting, for consideration of the question of prosecution, of
alleged offences, any instructions given to the Director by the Lord Advocate.>

8
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Section 21
Hugh Henry
62

In section 21, page 10, line 36, at end insert—
<(fa) the conduct and discipline of police members;>
Hugh Henry

63

In section 21, page 10, line 39, at end insert—
<( ) the treatment as occasions of police duty of attendance at meetings of Police
Federations and any body recognised by the Secretary of State for the purposes of
section 64 of the Police Act 1996 (c.16);>
Section 28
Hugh Henry

64

In section 28, page 13, line 36, leave out from <in> to <13(1)> in line 37
Section 67
Mr Stewart Maxwell

1

In section 67, page 35, line 38, at end insert—
<( )

In subsection (3), in paragraph (a), for “2” there is substituted “7”>
Section 69

Mr Stewart Maxwell
2

In section 69, page 38, line 5, at end insert—
<( )

In section 49(1)(a) (penalty on summary conviction for offence of possessing an article
with a blade or point in a public place) for “six” there is substituted “twelve”.>

Mr Stewart Maxwell
3

In section 69, page 38, line 7, at end insert—
<( )

In section 49A(5)(a)(i) (penalty on summary conviction for offence of possessing an
article with a blade or point in a school) for “six” there is substituted “twelve”.>
After section 71

Mr Stewart Maxwell
4

After section 71 insert—
<Health Boards to maintain register of non-accidental injuries
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(1)

The Scottish Ministers are to make regulations requiring specified Health Boards each to
maintain a register of injuries that they have reasonable cause to believe may have been
caused by the deliberate use of an offensive weapon.

(2)

Regulations under subsection (1) must make provision as to—
(a) the information to be recorded in respect of each entry in the register;
(b) the circumstances under which the Health Board may be required to share
information in the register with the police.

(3)

Before making such regulations, Scottish Ministers must consult—
(a) any Health Boards that the Scottish Ministers propose to specify in such
regulations;
(b) persons whom the Scottish Ministers consider represent the interests of the police;
(c) persons whom the Scottish Ministers consider represent the interests of the
medical profession; and
(d) such other persons as the Scottish Ministers consider may have an interest in the
setting up and maintenance of a register required by virtue of such regulations.

(4)

The Scottish Ministers may issue guidance to Health Boards on good practice in relation
to the maintenance of a register required by virtue of such regulations.

(5)

In this section;
“Health Board” means a body constituted under section 2 of the National Health
Service (Scotland) Act 1978 (c 29);
“offensive weapon” shall have the meaning given to it by regulations made under
subsection (1).>
Section 74

Mr Stewart Maxwell
5

In section 74, page 41, line 15, leave out <as soon as possible> and insert <no later than 24
hours>
Mr Stewart Maxwell

6

In section 74, page 41, line 35, leave out subsection (6)
Schedule 5
Hugh Henry

65

In schedule 5, page 74, line 26, after <(be)> insert <, or service such as is mentioned in paragraph
(bea),>
Hugh Henry

66

In schedule 5, page 75, line 3, at end insert—

10
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<(bea)service as Director or Deputy Director of the Scottish Crime and Drug
Enforcement Agency on which a person is engaged with the consent of
the appropriate authority;>
Hugh Henry
67

In schedule 5, page 75, line 7, after <“2002”;> insert—
<( ) after subsection (5) there is inserted—
“(5A) If, when engaged on relevant service to which subsection (1)(bea) applies, a
person is promoted by virtue of paragraph 1(6B) or 2(4B) of schedule 2 to the
Police, Public Order and Criminal Justice (Scotland) Act 2006, paragraphs (a)
and (b) of subsection (5) of this section apply as if the person had been
promoted in his police force.”;>
Hugh Henry

68

In schedule 5, page 75, line 8, after <(be),> insert <(bea),>
Section 93
Mr Stewart Maxwell

7

In section 93, page 56, line 24 at end insert—
<( ) a statutory instrument containing regulations under section (Health Boards to
maintain register of non-accidental injuries)(1);>
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Police, Public Order and Criminal Justice (Scotland) Bill
1st Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
x
x

the list of groupings (that is, the order in which amendments will be debated). Any
procedural points relevant to each group are noted;
a list of any amendments already debated;

Groupings of amendments
Authority: appointment and tenure of members
8, 9, 10, 11, 12, 13, 14, 15, 16
Authority: remuneration etc. of lay members
17, 18, 19, 20
Authority: title of senior employee
21, 22, 23, 24, 25, 26
Authority: staff
27, 28, 29, 30, 31
Authority and Agency: preparation of annual plans and reports
32, 33, 34, 35, 36, 37, 38, 55, 56, 57, 58, 59, 60
Authority: compliance with strategic priorities
39, 64
Authority: charging for services of Agency
40, 41
Agency: Director and Deputy Director and police members
42, 43, 44, 44A, 44B, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 62, 63, 65, 66, 67, 68

SP Bill 46-G1

1
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THIS IS NOT THE MARSHALLED LIST

Agency: powers of direction
61

For Debate on Subsequent days
(subject to any additional amendments lodged)
Public processions
1
Offensive weapons: penalty on summary conviction
2, 3
Offensive weapons: register of non-accidental injuries
4, 7
Power to take fingerprints to establish identity
5, 6

Amendments already debated
As this supplement relates to the first day of Stage 2, there are no amendments which have
already been debated.
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JUSTICE 2 COMMITTEE
EXTRACT FROM THE MINUTES
5th Meeting, 2006 (Session 2)
Tuesday 28 February 2006
Present:
Jackie Baillie
David Davidson
Kenny MacAskill (Committee substitute)
Jeremy Purvis

Bill Butler (Deputy Convener)
Colin Fox
Maureen Macmillan

Also present: Hugh Henry (Deputy Minister for Justice)
Apologies were received from Stewart Maxwell.
Police, Public Order and Criminal Justice (Scotland) Bill: The Committee
considered the Bill at Stage 2 (Day 1).
The following amendments were agreed to (without division): 8, 9, 10, 11, 12, 13, 14,
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36,
37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58,
59, 60, 61, 62 and 63.
Amendments 44A and 44B were not moved.
Section 1, 2, 3, 4, 5, 8, 9, 12, 13, 16, 17, 18, 19, 20, 22 and 23 were agreed to
without amendment.
Schedule 1, sections 6, 7, 10, 11, schedule 2, sections 14, 15 and 21 were agreed to
as amended.
The Committee ended consideration of the Bill for the day, Section 23 having been
agreed to.
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Police, Public Order and Criminal
Justice (Scotland) Bill: Stage 2
14:04
The Convener (Mr David Davidson): Good
afternoon, colleagues. I look forward to working
with you and the support team on the Justice 2
Committee.
I welcome the Deputy Minister for Justice, Hugh
Henry, to the meeting, which is one of a number
that we will have to consider the Police, Public
Order and Criminal Justice (Scotland) Bill at stage
2. I hope that all members have brought a copy of
the bill, a copy of the marshalled list and a copy of
the groupings.
I advise members that the target for today’s
meeting is to reach the end of section 23 and to
deal with schedules 1 and 2. If the committee does
not reach the end of section 23, any amendments
that have not been considered will be carried
forward to next week’s meeting. We can make
good progress, but we cannot proceed beyond
section 23.
I am grateful to the clerks for their support in
preparing for this meeting.
Section 1 agreed to.
Schedule 1
THE SCOTTISH POLICE SERVICES AUTHORITY

The Convener: Amendment 8, in the name of
the minister, is grouped with amendments 9 to 16.
The Deputy Minister for Justice (Hugh
Henry): Thank you, convener. I congratulate you
on your appointment. I look forward to working
with you in the same productive way as I did with
your predecessor, Annabel Goldie, who clearly will
now have her hands full in her other job.
The amendments in the group relate to the
arrangements that are set out in schedule 1 for the
appointment of members of the Scottish police
services authority. The bill currently provides that
police force members of the authority may be chief
constables, deputy chief constables or assistant
chief constables. However, given the nature of the
services for which the authority will be responsible,
and the fact that deputy chief constables already
lead two of them, we believe that police force
members of the authority should always be chief
constables. That will be the effect of amendments
8 and 16.
As there are only eight chief constables and
eight police authority conveners in Scotland, we
also think, on reflection, that it would be more
appropriate for the police force and police
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authority members of the police services authority
to be appointed on the nomination of the relevant
bodies. Accordingly, amendments 9 and 12 will
replace the previous requirement to consult such
bodies with the provision for appointments to be
made on the basis of statutory nomination. That
procedure is recognised in the draft code of
practice on ministerial appointments to public
bodies in Scotland, which is due to come into force
in April.
The draft code also proposes that the existing
10-year limit on the tenure of appointments should
be removed. It provides instead that an
appointment may be followed by one—but only
one—reappointment. Amendments 13, 14 and 15
bring the provisions relating to the tenure of
appointments into line with the proposals of the
commissioner for public appointments in Scotland.
The specific limits on the duration of individual
appointments are therefore removed and, instead,
members of the authority will be appointed, and
may be reappointed, for such periods as ministers
determine.
Finally, the bill already provides that serving
constables and members of a local authority are
disqualified from appointment as lay members of
the police services authority. Amendments 10 and
11 extend that disqualification to serving police
officers anywhere in the United Kingdom, to
members of the serious organised crime agency
and to members of the authority’s staff.
I move amendment 8.
Amendment 8 agreed to.
Amendments 9 to 16 moved—[Hugh Henry]—
and agreed to.
The Convener: Amendment 17, in the name of
the minister, is grouped with amendments 18 to
20.
Hugh Henry: These minor amendments are
designed to clarify and tidy up the provisions in
paragraph 9 of schedule 1 to the bill, on the
remuneration of the convener and lay members of
the authority. The amendments remove any
possible ambiguity by making it clear that the
provisions for remuneration of lay members also
extend to the convener. They reflect the fact that
members of non-departmental public bodies’
boards are office-holders and not employees. The
amendments also make it clear that compensation
for loss of office may be paid only if ministers
determine that there are special circumstances
that make it right for a former convener or lay
member to receive compensation. That is
designed to ensure that any such payments are
very much the exception, rather than the rule.
I move amendment 17.
Amendment 17 agreed to.

2024

Amendments 18 to 20 moved—[Hugh Henry]—
and agreed to.
The Convener: Amendment 21, in the name of
the minister, is grouped with amendments 22 to
26.
Hugh Henry: There has been a degree of
uncertainty about the role and responsibilities of
the Scottish crime and drug enforcement agency’s
senior strategic officer. The Executive’s position
has always been clear: we believe that the senior
strategic officer is intended to be the authority’s
chief executive. His or her role will be to lead the
new organisation and to bring together the various
existing services into a single, coherent and
effective national body. It would be odd if a
national organisation with about 1,300 staff and an
annual budget in the region of £70 million did not
have a chief executive.
It has become clear that the title “senior strategic
officer” is not helpful and that it is giving rise to a
certain amount of confusion, because it is not
clear exactly what the title means. As I have said,
our intention is that the senior strategic officer
should be the authority’s chief executive. The
amendments are designed to put the matter
beyond doubt by replacing the various references
to “SSO” with the title “Chief Executive”.
I move amendment 21.
Amendment 21 agreed to.
Amendments 22 to 26 moved—[Hugh Henry]—
and agreed to.
The Convener: Amendment 27, in the name of
the minister, is grouped with amendments 28 to
31.
Hugh Henry: Amendments 27 and 29 relate to
paragraph 11 of schedule 1 which, among other
things, provides for the authority to make
arrangements for constables to be seconded to it
to serve as members of its staff. Amendment 27 is
a technical amendment that makes it clear that the
constables in question are from Scottish police
forces. We are considering whether to introduce
separate amendments at stage 3 in relation to
constables who are seconded from forces
elsewhere in the United Kingdom.
Amendment 29 provides the Scottish ministers
with the same power to apply the provisions of the
Police (Scotland) Act 1967, and legislation made
under it, to constables who are seconded to the
authority as they have under paragraph 6(8) of
schedule 2 in relation to directly recruited police
members of the agency.
Amendment 54, which we will come to later,
extends the power at paragraph 6(8) to include the
director, deputy director and all police members of
the agency.
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Amendment 28 is minor and technical, and is
intended to express the meaning of the relevant
provision more clearly. The effect is to make it
clear that a constable who is seconded to the
authority, or who is appointed under paragraph
6(2)(a) of schedule 2 as a police member of the
agency, is engaged in a period of “relevant
service” within the meaning given to that
expression by the Police (Scotland) Act 1967.
Amendments 30 and 31 are minor amendments
that are intended to clarify and tidy up the
provisions in paragraph 12 of schedule 1, which
relates to the remuneration of members of the
authority’s staff. Amendment 30 makes it clear that
the provisions that relate to compensation for loss
of employment extend to the loss of office, and
therefore apply to constables who are officeholders as well as to other members of the
authority’s staff. Amendment 31 removes the chief
executive of the Scottish police services authority
and the director and deputy director of the Scottish
crime and drug enforcement agency from the
scope of paragraph 12, since the bill contains
separate provisions for their remuneration.
I move amendment 27.
Bill Butler (Glasgow Anniesland) (Lab): You
said that amendment 27 is about finessing
arrangements for constables to be seconded from
Scottish forces, then you said that the Executive
would wait until stage 3 to introduce amendments
regarding the secondment of constables from
elsewhere in the UK. Will you tell the committee
why you are waiting until stage 3? Why not
introduce an amendment at this juncture?
14:15
Hugh Henry: We are still considering the
appropriate arrangements to second constables
from elsewhere in the UK. There is also a need to
consult the Home Office. That has not all been
completed at this stage. I hope that we will be in a
position to resolve the matter at stage 3.
Bill Butler: I am obliged.
Amendment 27 agreed to.
Amendments 28 to 31 moved—[Hugh Henry]—
and agreed to.
Schedule 1, as amended, agreed to.
Sections 2 to 5 agreed to.
Section 6—Annual plans of the Authority
The Convener: Amendment 32, in the name of
the minister, is grouped with amendments 33 to 38
and 55 to 60.
Hugh Henry: Section 6 requires the authority to
prepare and publish an annual plan after
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consulting various stakeholders. It provides that
the plan cannot be published without the approval
of Scottish ministers. Section 14 makes provision
for the preparation and publication of the agency’s
plan after consultation with the authority. However,
in both cases the bill says nothing about what is to
happen in the event of a disagreement about the
content of the plan. The amendments are
designed to provide more detail and to clarify the
process and timescales that are to be followed.
The effect of the amendments is that the
authority will be required to submit its draft plan to
Scottish ministers at least three months before the
beginning of the financial year. Ministers will then
have two months either to approve the plan as it
stands or to approve it subject to any modifications
that they consider appropriate. In practice, that
allows for a process of constructive dialogue
between the authority and ministers, and indeed
any other stakeholders, who must now be
consulted by the authority in preparing the plan
and not simply before the plan is published. It is
right that there should be a process of dialogue
between the authority and its stakeholders and
that the ministers should have the power to make
changes to the authority’s plan, following that
dialogue.
We have been asked on several occasions
during the course of stage 1 about the lines of
accountability between the director of the agency
and the authority. In policy terms, the director is to
be accountable to the authority, but there is
nothing in the bill to reflect that. In order to clarify
that role, we are amending section 14. The
director of the agency will be required to submit a
draft plan to the authority at least three months
before the beginning of each financial year. The
authority will then have two months to approve the
plan or approve it subject to any modification that
the authority considers appropriate. To maintain
the operational independence of the director, the
provision has been qualified so that, in approving
the plan with modifications, the authority cannot do
anything that would or might affect decisions about
operational matters of the agency.
I move amendment 32.
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): Will the requirement to have
dialogue with stakeholders apply to all the
component parts of the authority or just to the
agency?
Hugh Henry: Section 6 says that the authority
must consult
“persons whom the Authority considers represent the
interests of chief constables of police forces; … persons
whom the Authority considers represent the interests of
police bodies; and … such other persons as the Authority
considers appropriate.”
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There may be others outwith police bodies or
police forces with whom the authority will wish to
engage from time to time. In the main, apart from
Scottish ministers, the focus should be on chief
constables and those representing police bodies,
but that does not preclude the authority from
consulting others.
Jeremy Purvis: It would not preclude those
other bodies from making direct representations to
ministers.
Hugh Henry: As you know, anyone can make
representations to ministers on any matter;
indeed, that regularly happens and I am sure that
it will continue.

Hugh Henry: The Scottish Drug Enforcement
Agency has built up a high level of expertise in
areas such as forensic accounting and
investigation and, on occasion, has carried out
specialist work for other law enforcement
agencies. By lodging amendments 40 and 41, we
seek to make it clear that the authority’s power to
charge for goods and services will also extend to
services that are provided by the SCDEA.
I move amendment 40.
Amendment 40 agreed to.
Amendment 41 moved—[Hugh Henry]—and
agreed to.
Section 11, as amended, agreed to.

Amendment 32 agreed to.
Amendments 33 to 36 moved—[Hugh Henry]—
and agreed to.
Section 6, as amended, agreed to.
Section 7—Annual reports of the Authority
Amendments 37 and
Henry]—and agreed to.
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moved—[Hugh

Section 7, as amended, agreed to.
Sections 8 and 9 agreed to.
Section 10—Grants
The Convener: Amendment 39, in the name of
the minister, is grouped with amendment 64.
Hugh Henry: Sections 10 and 28 contain
provisions that restrict Scottish ministers’ power
with regard to particular operations that the
agency carries out. Those provisions are in turn
linked to any strategic priorities that Scottish
ministers might set. However, we feel it necessary
to extend the restrictions, because particular
operations might not relate to those strategic
priorities.
Amendments 39 and 64 address the anomaly of
Scottish ministers having powers with regard to
operations that are not linked to any strategic
priorities. I stress that our policy is that neither the
authority nor Scottish ministers may interfere with
the operational independence of the director of the
agency.
I move amendment 39.
Amendment 39 agreed to.
Section 10, as amended, agreed to.
Section 11—Charges by the Authority and
other receipts
The Convener: Amendment 40, in the name of
the minister, is grouped with amendment 41.

Section 12 agreed to.
Schedule 2
MEMBERSHIP OF THE SCOTTISH CRIME AND DRUG
ENFORCEMENT AGENCY

The Convener: Amendment 42, in the name of
the minister, is grouped with amendments 43, 44,
44A, 44B, 45 to 54, 62, 63 and 65 to 68. I remind
members that I will put the question on
amendments 44A and 44B before I put the
question on amendment 44.
Hugh Henry: This series of tidying-up
amendments seeks to make it clear that the post
of agency director is open to deputy chief
constables or those who are eligible to apply for
DCC posts and that the post of deputy director of
the agency is open to assistant chief constables or
those who are eligible to apply for ACC posts.
Eligible candidates may also choose to be
appointed directly or to undertake a period of
secondment.
Amendment 50 ensures that appointees who
choose the direct route are able to regain their
status as constables, with all the necessary
powers and privileges. We have also clarified that
if a person is appointed to either post on
promotion, that promotion is substantive and any
extension to appointments is for a single period of
up to three years.
The powers of Scottish ministers to make
regulations in section 21 are modelled on the
enabling powers that are contained in section 26
of the Police (Scotland) Act 1967. Currently, the
bill does not provide for regulations to be made in
respect of conduct and discipline of police
members of the agency. Amendment 62
addresses that gap and ensures that Scottish
ministers have the necessary enabling powers to
make a range of regulations for police members of
the agency equivalent to those that they can make
for police constables in Scottish police forces.
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The effect of amendment 52 is to make clear
that a constable who is seconded to the authority
or appointed under paragraph 6(2)(a) of schedule
2 as a police member of the agency is engaged in
a period of “relevant service”, as defined by the
Police (Scotland) Act 1967.
Amendment 63 is one of a number of
consequential amendments that make appropriate
modification to the arrangements that are set out
in sections 59 to 64 of the Police Act 1996
regarding the Scottish Police Federation, the
Police Negotiating Board for the United Kingdom
and the Police Advisory Board for Scotland. The
amendment amends the regulation-making power
in section 21 of the bill to give Scottish ministers
the same power in respect of police members of
the agency that they already have in respect of
constables in police forces. They will be able to
designate attendance at meetings of the Scottish
Police Federation and any other recognised body
as a police duty.
In amendments 44A and 44B, Jackie Baillie has
highlighted an issue that the committee discussed
and to which it referred in its stage 1 report. I know
that the committee takes the view that it is vital
that the head of the new SCDEA should have
demonstrable status, to ensure that the
significance of the SCDEA is recognised both
nationally and internationally. I fully accept that the
status of the postholder should be so recognised.
However, I am not persuaded that designating
someone internally as a chief constable, rather
than calling them a director, will make much
difference to the understanding of bodies across
Europe, all of which have different designated
titles, roles and salary grades. Whether a person
is regarded abroad as a chief constable is neither
here nor there. I think that it will be sufficient for
them to carry the title of director or whatever other
suitable title might apply to the post.
The committee was also concerned about the
domestic significance of the title. Graeme
Pearson, the current director of the SDEA, noted
in his evidence to the committee at stage 1 that
the SCDEA director
“will be a member of the council of chief constables; have
power of authorisation for all covert policing; be vicariously
responsible for the officers who work under direction; be
the accountable officer for the agency; be involved in the
recruitment of police constables; be the voice of Scotland
internationally; with the authority and the Executive, set
strategic priorities for the agency's policing; and be under
the Crown Office's direction as the competent authority for
international investigations”—[Official Report, Justice 2
Committee, 25 October 2005; c 1716.]

In other words, not just the agency but the
director will have significant powers and status
and will be recognised as having them both by the
legislation and by those to whom the director may
refer from time to time. I say in passing that we
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propose to make the director the only post in the
Scottish police service that will be exempt from the
provisions of the Freedom of Information
(Scotland) Act 2002, because of the sensitive work
that the agency will do. That reflects the special
status that we attach to the post. Whether the
director is designated as a chief constable or a
deputy chief constable does not matter one bit.
What will make the difference is the powers that
are vested in the office and the individual who
exercises those powers. We have been fortunate
that the first director and the current director are of
outstanding calibre and have contributed
tremendously to policing in Scotland.
14:30
An attendant issue that earlier amendments
touched on is that the designation is substantive.
At the end of their period in office, the director will
have the right to revert to the police. Scotland has
eight police forces, but if the director were a chief
constable, we could have nine chief constables. At
the end of that person’s tenure, where would they
revert to? He or she could revert to their previous
authority, so we would have two chief constables
in one authority, which would not create a
comfortable or happy relationship. That could have
unforeseen consequences.
We should note that the head of the UK serious
organised crime agency, which is an equally
significant agency for tackling serious and
organised crime, will not have a police title or
designation and will be a civilian, although the first
postholder is a former chief constable. To tackle
serious and organised crime, the designation of
chief constable is not necessary.
I will describe how we reached our position. We
reflected on a comprehensive piece of work by HM
inspectorate of constabulary for Scotland, which
examined the agency’s functioning and structures
and considered what was needed. After significant
consideration, the inspectorate recommended that
there should be two chief officers—a deputy
director as well as a director. We took that into
account and provided for an additional post, to
ensure that the agency is fit for purpose.
The result of the committee’s suggestion would
in effect be the creation of a ninth police force. I
am not sure whether that would be the best way
forward. The smallest police force—Dumfries and
Galloway constabulary—is about half the size of
the next-smallest police force and is very small in
comparison with the other police forces in
Scotland. Indeed, all the Scottish forces, except
Strathclyde police, will be very small in
comparison with those that will exist in the rest of
the UK once other changes have been made, but I
will leave that aside.
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If the proposed designation of chief constable of
the SCDEA were accepted, that person would
control an organisation that was less than half the
size of the smallest force—Dumfries and
Galloway. Another difficulty could be that the
authority’s chief executive would control probably
twice as many staff as the chief constable of the
agency but could receive less salary, even though
they might be responsible for up to 100 police
constables. We would therefore have to think
through the proper designation for the chief
executive.
There are a number of reasons why the
approach that the committee suggested would not
be appropriate. However, it is right that we pause
to reflect on the strong view that the committee
expressed and consider whether we have done
enough to ensure that the director of the agency
will have sufficient status in legal and policy terms.
We should ascertain whether everyone is clear
about the law and whether partner agencies are
clear about the significant power that we will invest
in the director. We should ascertain whether
partner agencies think that a person of a particular
rank will not have an equal voice at the table. I
have explained the Executive’s position, but the
issue is serious enough to make us pause and
ensure that we get matters right. The committee
raised an important issue, but if its view were to
prevail, there would be implications that we must
consider. However, if we have overlooked matters
that might arise if the bill fails to give the SCDEA’s
director sufficient clout and status, we need to
revisit the matter. If we need to take action to
remind everyone about the significance that we
attach to the post, we must do so.
I ask the committee to allow us to reflect on our
proposals and on the committee’s position, to
ascertain whether we can come up with an
amendment that would assuage the committee’s
legitimate concerns as well as our worries about
the approach that the committee proposed. I hope
that I have given a sufficient assurance that
dialogue can continue on the matter. I am happy
to answer members’ questions after Jackie Baillie
has spoken to her amendments.
I move amendment 42.
The Convener: Thank you, minister. You have
moved the goalposts slightly.
Jackie Baillie (Dumbarton) (Lab): I will speak
to amendments 44A and 44B. I will not attempt a
point-by-point rebuttal of the minister’s speech, but
I welcome his latter comments.
Amendments 44A and 44B deal with the status
of the SCDEA’s director. The Executive is right to
acknowledge the wider responsibilities that the
SCDEA will have in the context of money
laundering, witness protection, high-tech crime

2032

and organised crime. Those responsibilities will
cross not just international boundaries but internal
Scottish police force boundaries and will have
implications for investigations into terrorist activity.
The committee does not want anything to hamper
the successful delivery of the agency’s operational
objectives.
I concur with the minister that the issue is not
international recognition for the director. We are
concerned to facilitate practical co-operation in the
domestic setting. The minister outlined the
director’s substantial duties and the rank of deputy
chief constable is probably appropriate in the
context of those duties. That is not my concern;
my concern is about co-operation with the eight
chief constables. The director would be a member
of the council of chief constables, which is
welcome, but would attend council meetings as a
subordinate in rank. I understand that such
matters are important in certain organisations.
I have no doubt that the director of the Scottish
Drug Enforcement Agency is highly respected and
has excellent relationships with the current chief
constables. However, we are designing legislation
not with current personalities in mind but with the
next decade or 20 years or more in mind. It is
therefore important that we examine the issue and
minimise the potential for future arguments.
We could have a debate about the size and
complexity of police forces, about what makes up
a job evaluation scheme and about what things
matter more than others. However, I will resist the
temptation to engage in a debate about whether it
makes sense for Strathclyde police to be the size
that it is in comparison with Dumfries and
Galloway constabulary. That is perhaps a debate
for another time and place. For me, size is not the
essential issue. I am sure that the minister will
agree that the essential issue is that we want to
avoid anything that would stand in the way of the
successful operation of the SCDEA. It is therefore
essential for its director to have an equal say and
an equal voice at the table and to be able to
command co-operation across the board.
In light of the fact that the minister said that he
will give the matter further consideration, I will be
happy not to move amendments 44A and 44B.
Jeremy Purvis: I, too, welcome the minister’s
comments and I note that Jackie Baillie will not be
moving her amendments. The minister argues that
the director of the SCDEA should not have the
rank of chief constable because there would be a
chief constable surplus of one at the end of the
director’s tenure, although I guess that it might be
useful to have one in the bag for the purposes of
crime detection and prevention. Given the
rationale for the head of the agency being a
deputy chief constable, does it follow that the
position of director could be filled only if there was
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a vacancy for a deputy chief constable in one of
the police forces?
Hugh Henry: There is a slight difference. No
matter which police force the deputy chief
constable returned to—whether it was the smallest
force, which is Dumfries and Galloway, or the
largest, which is Strathclyde—they would still be
accountable to one chief constable, even if they
were technically surplus to the structure. We
would not have two chief constables vying for
attention and people wondering who they were.
We already cater for that situation—for example,
the 1967 act addresses it in relation to HMIC. It is
not an unusual situation at the depute level, but it
would be somewhat unusual to have two chief
constables in a single police force.
Amendment 42 agreed to.

to reporting for the purposes of prosecuting
alleged offences. The amendment will bring the
role of the director and the agency in the
investigation of crime in line with that of the eight
police forces in Scotland.
I move amendment 61.
Amendment 61 agreed to.
Section 20 agreed to.
Section 21—Regulations relating to the
Agency
Amendments 62 and
Henry]—and agreed to.

Amendment 44 moved—[Hugh Henry].
Amendments 44A and 44B not moved.

Amendments 45 to 54 moved—[Hugh Henry]—
and agreed to.
Schedule 2, as amended, agreed to.
Section 13 agreed to.
Section 14—Annual plans of the Agency
Amendments 55 to 58 moved—[Hugh Henry]—
and agreed to.
Section 14, as amended, agreed to.
14:45
Section 15—Annual reports of the Agency
60

moved—[Hugh

Section 15, as amended, agreed to.
Sections 16 to 19 agreed to.
After section 19
The Convener: Amendment 61, in the name of
the minister, is the only amendment in its group.
Hugh Henry: Amendment 61 provides for the
functions of the deputy director and police
members of the Scottish crime and drug
enforcement agency to be subject to the direction
of the director. In giving directions, the director
must comply with any instruction given by the Lord
Advocate or the procurator fiscal in relation to the
investigation of offences in Scotland or with any
instruction given by the Lord Advocate in relation
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moved—[Hugh

Section 21, as amended, agreed to.

The Convener: That brings today’s stage 2
consideration to an end. I thank the minister for
attending and I look forward to seeing him again. I
thank members for their contributions to
proceedings.

Amendment 44 agreed to.
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Sections 22 and 23 agreed to.

Amendment 43 moved—[Hugh Henry]—and
agreed to.

Amendments 59 and
Henry]—and agreed to.
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Meeting suspended.
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Police, Public Order and Criminal Justice (Scotland) Bill – Stage 2
Draft amendments in relation to control of sex offenders
Please note that the following are draft amendments only.
After section 72
Hugh Henry
1

After section 72, insert—
<Powers to take data and samples from persons subject to notification requirements
(1)

After section 19A of the 1995 Act there is inserted—
“19AA Samples etc. from sex offenders
(1)

This section applies where a person is subject to the notification requirements
of Part 2 of the 2003 Act.

(2)

This section applies regardless of whether the person became subject to those
requirements before or after the commencement of this section.

(3)

Subject to subsections (4) to (7) below, where this section applies a constable
may—
(a) take from the person or require the person to provide him with such
relevant physical data as the constable considers reasonably appropriate;
(b) with the authority of an officer of a rank no lower than inspector, take
from the person any sample mentioned in any of paragraphs (a) to (c) of
subsection (6) of section 18 of this Act by the means specified in that
paragraph in relation to that sample;
(c) take, or direct a police custody and security officer to take, from the
person any sample mentioned in subsection (6A) of that section by the
means specified in that subsection.

(4)

The power conferred by subsection (3) above shall not be exercised where the
person has previously had taken from him or been required to provide relevant
physical data or any sample under section 19(2) or 19A(2) of this Act unless
the data so taken or required have been or, as the case may be, the sample so
taken has been, lost or destroyed.

(5)

The power conferred by subsection (3) above shall not be exercised where the
person has previously had taken from him or been required to provide relevant
physical data or any sample under that subsection unless the data so taken or
required or, as the case may be, the sample so taken—
(a) have or has been lost or destroyed; or
(b) were or was not suitable for the particular means of analysis or, though
suitable, were or was insufficient (either in quantity or quality) to enable
information to be obtained by that means of analysis.

(6)

The power conferred by subsection (3) above may be exercised only—
(a) in a police station; or
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(b) where the person is in legal custody by virtue of section 295 of this Act,
in the place where the person is for the time being.
(7)

The power conferred by subsection (3) above may be exercised in a police
station only—
(a) in pursuance of a requirement made by a constable to attend for the
purpose of exercising the power; or
(b) while the person is in custody in the police station following his arrest or
detention under section 14(1) of this Act in connection with an offence
under section 91(1) of the 2003 Act.

(8)

A requirement under subsection (7)(a) above—
(a) shall give the person at least seven days’ notice of the date on which he
is required to attend; and
(b) may direct him to attend at a specified time of day or between specified
times of day.

(9)

A requirement under subsection (7)(a) above in a case where the person has
previously had taken from him or been required to provide relevant physical
data or any sample under subsection (3) above shall contain intimation that the
relevant physical data were or the sample was unsuitable or, as the case may
be, insufficient, as mentioned in subsection (5)(b) above.

(10) Before exercising the power conferred by subsection (3) above in a case to
which subsection (7)(b) above applies, a constable shall inform the person that
he is exercising that power.
(11) Any constable may arrest without warrant a person who fails to comply with a
requirement under subsection (7)(a) above.
(12) In this section, “the 2003 Act” means the Sexual Offences Act 2003 (c.42).”.
(2)

Section 19B of the 1995 Act (power of constable in obtaining relevant physical data
etc.) is amended as follows—
(a) in subsection (1)—
(i)

in paragraph (a), for “or 19A(2)(a)” there is substituted “, 19A(2)(a) or
19AA(3)(a)”; and

(ii) in paragraph (b), for “or 19A(2)(b)“ there is substituted “, 19A(2)(b) or
19AA(3)(b)”; and
(b) in subsection (2), for “or 19A(2)(c)” there is substituted “, 19A(2)(c) or
19AA(3)(c)”.
(3)

For sections 87(4) and (5) of the Sexual Offences Act 2003 (“the 2003 Act”) (power to
take fingerprints etc to verify person’s identity), there is substituted—
“(5A) Where a notification is given in Scotland under section 83(1), 84(1) or 85(1),
the relevant offender must, if requested to do so by the police officer or person
referred to in subsection (1)(b)—
(a) allow the officer or person to photograph the offender,
(b) allow the officer or person to take from the offender, or provide to the
officer or person, such relevant physical data as the officer or person
considers appropriate,
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(c) allow the officer or person to take from the offender any sample
mentioned in any of paragraphs (a) to (c) subsection (6) of section 18 of
the Criminal Procedure (Scotland) Act 1995 by the means specified in
that paragraph in relation to that sample,
(d) allow the officer or person to take from the offender any sample
mentioned in subsection (6A) of that section by the means specified in
that subsection, or
(e) do any two, three, or all, of those things.”.
(4)

In section 88 of the 2003 Act (interpretation of section 87), after subsection (2) there is
inserted—
“(2A) “Relevant physical data” has the meaning given by section 18(7A) of the
Criminal Procedure (Scotland) Act 1995.

(5)

In section 91(1)(a) of the 2003 Act (offence of failing to complying with certain
provisions of Part 2, including section 87(4), after “87(4)” there is inserted “, (5A)”.>

Hugh Henry
2

After section 72, insert—
<Control of sex offenders
Sex offender notification requirements
(1)

Section 83 of the 2003 Act (which requires certain offenders to make an initial
notification of certain information) is amended in accordance with subsections (2) and
(3).

(2)

In subsection (5), after paragraph (g) there is inserted—
“(h) whether he has any passports and, in relation to each passport he has, the
details set out in subsection (5A);
(i) such other information, about him or his personal affairs, as the Scottish
Ministers may prescribe in regulations.
(5A) The details are—
(a) the issuing authority;
(b) the number;
(c) the dates of issue and expiry;
(d) the name and date of birth given as being those of the passport holder.”.

(3)

After subsection (7), there is inserted—
“(8)

In this section, “passport” means—
(a) a United Kingdom passport within the meaning of the Immigration Act
1971 (c.77);
(b) a passport issued by or on behalf of the authorities of a country outside
the United Kingdom, or by or on behalf of an international organisation;
(c) a document that can be used (in some or all circumstances) instead of a
passport.”.
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(4)

Section 84 of the 2003 Act (which requires certain changes to notified information to be
notified within 3 days) is amended in accordance with subsections (5) and (6).

(5)

In subsection (1)—
(a) the word “or” immediately after paragraph (c) is repealed;
(b) after paragraph (d) there is inserted—
“(e) his losing or ceasing to have a passport notified to the police under
section 83(1) or this subsection,
(f) his receiving a passport which has not been notified to the police under
section 83(1) or this subsection, or
(g) the occurrence, in relation to information required to be notified by
virtue of regulations made under section 83(5)(i), of an event prescribed
by the Scottish Ministers in regulations,”; and
(c) for “(as the case may be) the fact that he has been released” there is substituted
“the fact that he has been released, the fact that he has lost or ceased to have the
passport, the details set out in section 83(5A) in relation to the passport or (as the
case may be) such information as the Scottish Ministers prescribe in regulations”.

(6)

After subsection (1), there is inserted—
“(1A) In subsection (1), “passport” has the same meaning as in section 83.”.

(7)

In section 87 of the 2003 Act (method of notification and related matters), after
subsection (5A) (as inserted by section (Powers to take data and samples from persons
subject to notification requirements)) there is inserted—
“(5B) Where a notification is given in Scotland under section 83(1), 84(1) or 85(1),
the relevant offender must, if requested to do so by the police officer or person
referred to in subsection (1)(b), produce each passport he has to that officer or
person, for inspection by that officer or person.
(5C) In subsection (5B), “passport” has the same meaning as in section 83.”.

(8)

In section 91(1)(a) of the 2003 Act (offences of failing to comply with certain
provisions), after “(5A)” (as inserted by section (Powers to take data and samples from
person subject to notification requirements)) there is inserted “or (5B)”.

(9)

In section 138 of the 2003 Act (orders and regulations), in subsection (2), after “21,”
there is inserted “83, 84,”.

Hugh Henry
3

After section 72, insert—
<Information about release: power to require giving of specified information
In section 96 of the 2003 Act (information about release or transfer), after subsection (2)
there is inserted—
“(2A) The regulations may make provision requiring the person who is responsible
for an offender, in giving notice under the regulations, to give notice of
information about the offender, or his personal affairs, specified in the
regulations.”.>
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Hugh Henry
4

After section 72, insert—
<Police powers of entry and examination of relevant offender’s home address
After section 96 of the 2003 Act there is inserted—
“Entry and examination of home address
96A

Police powers of entry and examination of relevant offender’s home
address

(1)

A sheriff may, if satisfied on the application of a senior police officer of the
relevant force as to the matters mentioned in subsection (2), grant a warrant
authorising any constable of the relevant force to enter premises in the
sheriffdom (if necessary using reasonable force) and to examine and search
them, and anything in them, for the purpose mentioned in subsection (3).

(2)

Those matters are—
(a) that either—
(i)

the address of the premises has been notified as the home address
of a relevant offender in his most recent notification of a home
address under this Part; or

(ii) there are reasonable grounds for believing that a relevant offender
resides there, or may regularly be found there;
(b) that the offender is not one to whom subsection (4) applies;
(c) that it is necessary, for the purpose mentioned in subsection (3), for a
constable of the relevant force to examine and search the premises and
anything in them; and
(d) that on more than one occasion, a constable of the relevant force has
sought entry to the premises in order to examine and search them, and
anything in them, for the purpose mentioned in subsection (3), and has
been unable to obtain entry for that purpose.
(3)

That purpose is assessing the risks posed by the offender.

(4)

This subsection applies to the relevant offender if he is—
(a) remanded in or committed to custody by an order of a court;
(b) serving a sentence of imprisonment or a term of service detention;
(c) detained in a hospital; or
(d) outside the United Kingdom.

(5)

A warrant under subsection (1) does not confer power to seize anything in the
premises to which it relates.

(6)

A warrant under subsection (1) must be executed at a reasonable hour.

(7)

A warrant under subsection (1) continues in force until the earlier of—
(a) the purpose for which the warrant was granted having been satisfied; and
(b) the expiry of the period of one month beginning with the date of the
warrant’s grant.
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(8)

This section does not prejudice any other power of entry, examination, search
or seizure.

(9)

In this section—
“the relevant force” means the police force maintained for the area in
which the premises are situated; and
“senior police officer” means a constable of the rank of superintendent or
above.”.>
Section 89

Hugh Henry
5

In section 89, page 55, line 35, leave out <and>
Hugh Henry

6

In section 89, page 55, line 36, at end insert <;and
“the 2003 Act” means the Sexual Offences Act 2003 (c.42).>
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Police, Public Order and Criminal Justice (Scotland) Bill
2nd Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Section 1
Sections 2 to 12
Sections 13 to 29
Sections 30 to 31
Sections 32 to 91
Sections 92 to 95

Schedule 1
Schedule 2
Schedule 3
Schedule 4
Schedule 5
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 28
Hugh Henry
64

In section 28, page 13, line 36, leave out from <in> to <13(1)> in line 37
Schedule 3
Hugh Henry

69

In schedule 3, page 67, line 31, leave out <authorities or joint police boards> and insert <forces>
Hugh Henry

70

In schedule 3, page 68, line 3, leave out <or (b)>
Hugh Henry

71

In schedule 3, page 68, line 6, at end insert—
<(3A) Where a staff transfer order makes provision such as is mentioned in paragraph (b) of
sub-paragraph (1), the order may include provision requiring the maintaining authority
for the police force concerned to make a scheme in relation to the transfer of the staff to
whom the order relates.
(3B) For the purposes of sub-paragraph (3A), the maintaining authority in relation to a police
force is—
(a) where the force is for an area which is not combined by virtue of an amalgamation
scheme under section 19 of the 1967 Act, the police authority for that area;
(b) where the force is for an area consisting of police areas combined by virtue of
such a scheme, the joint police board constituted for the force.>

SP Bill 46-ML2
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Hugh Henry
72

In schedule 3, page 68, line 11, leave out <(3)> and insert <(3A)>
Hugh Henry

73

In schedule 3, page 68, line 28, after <2(3)> insert <or (3A)>
Hugh Henry

74

In schedule 3, page 69, line 32, at end insert—
<( ) a local authority;>
Hugh Henry

75

In schedule 3, page 69, line 33, at end insert—
<(d) any other person.
( )

A transfer scheme may make provision by virtue of sub-paragraph (2) only in so far as
the property, rights or liabilities relate to the functions of the Agency (as specified in
section 2(2)) or the police support services.>

Hugh Henry
76

In schedule 3, page 70, line 1, leave out <create rights, or impose> and insert <make provision for
the creation of rights, or the imposition of>
Hugh Henry

133

In schedule 3, page 70, line 10, leave out <(c)> and insert <(d)>
Hugh Henry

77

In schedule 3, page 70, line 12, at end insert—
<( )

A transfer scheme may make provision for the payment by the Authority of
compensation in respect of property and rights transferred by virtue of the scheme.>

Hugh Henry
78

In schedule 3, page 70, line 15, leave out <or joint police board> insert <, joint police board, local
authority or other person>
Before section 31
Jackie Baillie

134

Before section 31, insert—
<Investigation by Scottish Public Services Ombudsman into police conduct
(1)

The Scottish Public Services Ombudsman Act 2002 (asp 11) is amended in accordance
with subsections (2) to (5) below.

(2)

After section 15, there is inserted—

2
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“15A

Reports on investigations concerning police: reconsideration direction

(1)

This section applies where a report under section 15 is made pursuant to a
complaint against a listed authority which is one of the police bodies listed in
Part 1 of schedule 2.

(2)

Such a report may include a direction (a “reconsideration direction”) requiring
the listed authority to consider or, as the case may be, reconsider the complaint.

(3)

A reconsideration direction may (either or both)—
(a) instruct that the consideration or reconsideration of the complaint is to
have regard to such further information as may have become available
after the complaint was first dealt with or, as the case may be, would not
have been available had the complaint been investigated by the police
body before it was investigated by the Ombudsman,
(b) contain a requirement (a “supervision requirement”) that consideration or
reconsideration of the complaint is to take place under the supervision of
the Ombudsman.

(4)

In deciding whether a reconsideration direction should contain a supervision
requirement, the Ombudsman must have regard to—
(a) the seriousness of the case, and
(b) the public interest.

(5)

Where a supervision requirement is imposed, any person considering or
reconsidering the complaint must comply with any requirements related to the
carrying out of that consideration or reconsideration as may be imposed by the
Ombudsman.

(6)

The Ombudsman may at any time issue a direction varying a reconsideration
direction by inserting or, as the case may be, deleting a supervision
requirement.

(7)

The Scottish Ministers may by regulations make further provision as to the
consideration or reconsideration by a police body of a complaint following a
reconsideration direction, including provision as to—
(a) the appropriate person to be appointed to consider or reconsider the
complaint,
(b) the circumstances under which information is to, or may, be disclosed to
the complainer in order that the complainer is kept properly informed
during an ongoing consideration or reconsideration,
(c) the circumstances in which the Ombudsman may be empowered or
required to direct the discontinuance of such a consideration or
reconsideration,
(d) the steps to be taken on completion of such a consideration or
reconsideration.

(3)
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(8)

Before making such regulations, the Scottish Ministers must consult the
Ombudsman.

(9)

Nothing in this section prevents the Ombudsman from making a report under
section 16.”

After section 18, there is inserted—

3

“18A
(1)

Investigations concerning police: non-disclosure of information
This section applies where the Ombudsman—
(a) is investigating a matter arising from action taken by or on behalf of a
listed authority which is one of the police bodies listed in Part 1 of
schedule 3, or
(b) is making a report on such a matter under section 15 or 16.

(2)

Where this section applies, the Ombudsman must take all reasonable steps to
avoid the disclosure of such information, or types of information, as the
Scottish Ministers may specify in regulations.

(3)

But regulations under subsection (1) may specify information, or types of
information, only to the extent that the Scottish Ministers consider it necessary
for the purposes of preventing—
(a) the premature or inappropriate disclosure of information that is relevant
to, or may be used in, any criminal proceedings or prospective criminal
proceedings,
(b) the disclosure of information in any circumstances where its nondisclosure would be—
(i)

in the interests of national security,

(ii) for the purposes of the prevention or detection of crime or the
apprehension or prosecution of offenders,
(iii) justified on proportionality grounds; or
(iv) otherwise necessary in the public interest.
(4)

(4)

The non-disclosure of information is justified on proportionality grounds only
if its disclosure would cause, directly or indirectly, an adverse effect which
would be disproportionate to the benefits arising from its non-disclosure.”

In Part 1 of schedule 2 (listed authorities)—
(a) the entry numbered 14 is repealed.
(b) after the entry numbered 17, there is inserted—
“The police

(5)

17A

The Scottish Police Services Authority.

17B

Any police authority or joint police board constituted by an amalgamation
scheme made or approved under the Police (Scotland) Act 1967 (c.77).

17C

Any police force.”

In schedule 4—
(a) in paragraph 1, at beginning, there is inserted “Other than in relation to an
investigation into a matter arising from action taken by or on behalf of a listed
authority which is one of the police bodies listed in Part 1 of schedule 2,”
(b) after paragraph 1, there is inserted—
“1A

Action taken by or on behalf of a listed body which is a police body listed in
Part 1 of schedule 2 which appears to constitute a crime”.>

4
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Section 31
Jackie Baillie
135

Leave out section 31
Schedule 4
Hugh Henry

79

In schedule 4, page 70, leave out lines 35 and 36 and insert—
<( ) is or has been a constable of a police force;
( ) is or has been a member of—
(i)

a police force maintained under section 2 of the Police Act 1996 (c.16);

(ii) the metropolitan police force or of the City of London police force;
(iii) the Police Service of Northern Ireland;
(iv) the Ministry of Defence Police appointed on the nomination of the
Secretary of State under section 1 of the Ministry of Defence Police Act
1987 (c.4);
(v) the British Transport Police Force;
(vi) the Civil Nuclear Constabulary;
(vii) the States of Jersey Police Force;
(viii) the salaried police force of the Island of Guernsey; or
(ix) the Isle of Man Constabulary;
( ) is or has been—
(i)

a special constable appointed under section 27 of the Police Act 1996
(c.16);

(ii) a member of the Police Service of Northern Ireland Reserve;
(iii) a member of the Ministry of Defence Police by virtue of section 1(1)(b) of
the Ministry of Defence Police Act 1987 (c.4);
(iv) a special constable of the British Transport Police Force; or
(v) a member of any force of special constables established for the States of
Jersey, the Island of Guernsey or the Isle of Man;
( ) is or has been a member of staff of the Authority;>
Hugh Henry
80

In schedule 4, page 71, line 5, at end insert <or>
Hugh Henry

81
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In schedule 4, page 71, leave out lines 10 to 12

5

Hugh Henry
82

In schedule 4, page 71, line 33, leave out <sub-sub-paragraphs (a) to (g)> and insert <the subsub-paragraphs>
Hugh Henry

83

In schedule 4, page 71, line 35, leave out from <sentenced> to end of line 36 and insert
<convicted of a criminal offence>
Hugh Henry

84

In schedule 4, page 72, line 16, leave out <employment> and insert <office>
Section 32
Hugh Henry

85

In section 32, page 15, line 3, after <complaint> insert <(“the complainer”)>
Hugh Henry

86

In section 32, page 15, line 7, leave out <person who made the complaint> and insert <persons
mentioned in subsection (2A)>
Hugh Henry

87

In section 32, page 15, line 10, after <action> insert <(if any)>
Hugh Henry

88

In section 32, page 15, line 14, leave out from <(which> to <relevant> in line 15 and insert <in
relation to the>
Hugh Henry

89

In section 32, page 15, line 15, at end insert—
<(2A) Those persons are—
(a) the complainer; and
(b) where the complaint is in respect of an act or omission by a person mentioned in
section 34(1A)(f) and identifies the person who is the subject of it, that person.>
Hugh Henry

90

In section 32, page 15, line 34, leave out <the appropriate authority>
Hugh Henry

91

In section 32, page 15, line 36, at end insert—
<(5A) A reconsideration direction may be given—
(a) to the appropriate authority in relation to the complaint; or

6
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(b) if the Commissioner thinks it more appropriate to do so, to any other person who
is a relevant authority,
(the person to whom the direction is given being “the reconsidering authority”).
(5B) A reconsideration direction given under subsection (5A)(b) must be accompanied by a
copy of the report sent to the appropriate authority in relation to the complaint under
subsection (2)(b).>
Hugh Henry
92

In section 32, page 16, line 14, leave out <appropriate> and insert <reconsidering>
Jackie Baillie

136

Leave out section 32
Section 33
Hugh Henry

93

In section 33, page 16, line 20, after <authority> insert <in relation to the complaint>
Hugh Henry

94

In section 33, page 16, line 29, leave out <complainer and the appropriate authority> and insert
<appropriate authority in relation to the complaint and the persons mentioned in section 32(2A)>
Hugh Henry

95

In section 33, page 16, line 31, after <authority> insert <in relation to the complaint>
Jackie Baillie

137

Leave out section 33
Section 34
Hugh Henry

96

In section 34, page 17, line 2, leave out subsection (1) and insert—
<(1)

In this Chapter, “relevant complaint” means a complaint which is given or sent by any
of the persons mentioned in subsection (2) to the appropriate authority in relation to the
complaint.

(1A) In subsection (1), “complaint” means a written statement expressing dissatisfaction
about an act or omission—
(a) by a police authority;
(b) by a joint police board;
(c) by a police force;
(d) by the Authority;
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(e) by the Agency; or
(f) by a person who, at the time of the act or omission, was a person serving with the
police.
(1B) But “complaint” does not include—
(a) any statement made by a person serving with, or who has served with, the police,
about the terms and conditions of that person’s service with the police; or
(b) a statement which consists of or includes an allegation of an act or omission
which constitutes a crime.
(1C) An act or omission need not be one occurring in the course of a person’s duty,
employment or appointment (as the case may be) in order to fall within subsection
(1A)(f).
(1D) A complaint need not identify a person serving with the police who is the subject of the
complaint in order to fall within subsection (1A)(f).>
Hugh Henry
97

In section 34, page 17, line 12, leave out <conduct> and insert <act or omission>
Hugh Henry

98

In section 34, page 17, line 14, leave out <conduct> and insert <act or omission>
Hugh Henry

99

In section 34, page 17, line 15, leave out <conduct> and insert <act or omission>
Hugh Henry

100

In section 34, page 17, line 17, leave out <subsection (1)> and insert <this section>
Hugh Henry

101

In section 34, page 17, line 19, after <employed> insert <or appointed>
Hugh Henry

102

In section 34, page 17, line 21, leave out <Scottish Police Services>
Hugh Henry

103

In section 34, page 17, line 22, leave out <the Deputy Director or> and insert <is>
Hugh Henry

104

In section 34, page 17, line 22, leave out <Scottish Crime and Drug Enforcement>
Hugh Henry

105

In section 34, page 17, line 24, leave out <“service with the police” is> and insert <related
expressions are>

8
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Hugh Henry
106

In section 34, page 17, line 25, leave out subsection (4)
Jackie Baillie

138

Leave out section 34
Hugh Henry

107

Move section 34 to before section 32
Section 35
Hugh Henry

108

In section 35, page 17, line 28, leave out subsection (1) and insert—
<( )

The reconsidering authority must appoint a person to reconsider the complaint to which
the reconsideration direction relates.>

Hugh Henry
109

In section 35, page 17, line 31, leave out <appropriate> and insert <reconsidering>
Hugh Henry

110

In section 35, page 17, line 34, at beginning insert <Where the reconsidering authority is the
appropriate authority in relation to the complaint,>
Jackie Baillie

139

Leave out section 35
Section 36
Hugh Henry

111

In section 36, page 18, line 2, after second <a> insert <relevant>
Hugh Henry

112

In section 36, page 18, line 4, leave out <appropriate> and insert <reconsidering>
Hugh Henry

113

In section 36, page 18, line 5, leave out <complainer> and insert <persons mentioned in
subsection (2A)>
Hugh Henry

114
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In section 36, page 18, line 6, leave out <the complainer> and insert <those persons>

9

Hugh Henry
115

In section 36, page 18, leave out line 8
Hugh Henry

116

In section 36, page 18, line 11, at end insert—
<(2A) Those persons are—
(a) the complainer;
(b) the appropriate authority in relation to the complaint (except where that authority
is the reconsidering authority); and
(c) where the complaint is in respect of an act or omission by a person mentioned in
section 34(1A)(f) and identifies the person who is the subject of it, that person.>
Hugh Henry

117

In section 36, page 18, line 18, leave out <appropriate> and insert <reconsidering>
Jackie Baillie

140

Leave out section 36
Section 37
Hugh Henry

118

In section 37, page 18, line 21, leave out <appropriate> and insert <reconsidering>
Hugh Henry

119

In section 37, page 18, line 29, leave out <complainer> and insert <persons mentioned in section
36(2A)>
Hugh Henry

120

In section 37, page 18, line 31, leave out <appropriate> and insert <reconsidering>
Hugh Henry

121

In section 37, page 18, line 32, leave out <appropriate> and insert <reconsidering>
Hugh Henry

122

In section 37, page 18, line 38, leave out <appropriate> and insert <reconsidering>
Jackie Baillie

141

Leave out section 37

10
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Section 38
Hugh Henry
123

In section 38, page 19, line 5, leave out <the appropriate authority> and insert <—
( ) the reconsidering authority; and
( ) where different, the appropriate authority in relation to the complaint.>
Jackie Baillie

142

Leave out section 38
After section 38
Hugh Henry

124

After section 38, insert—
<Appropriate authority in relation to a complaint
(1)

For the purposes of sections 34 to 38, the appropriate authority in relation to a complaint
is—
(a) where the complaint is in respect of an act or omission of a police authority, the
authority;
(b) where the complaint is in respect of an act or omission of a joint police board, the
board;
(c) where the complaint is in respect of an act or omission of a police force, the chief
constable of the force;
(d) where the complaint is in respect of an act or omission of the Authority, the
Authority;
(e) where the complaint is in respect of an act or omission of the Agency, the Director
of the Agency;
(f) where the complaint is in respect of an act or omission of a person at a time when
the person was a constable of a police force—
(i)

where the person was of a senior rank, the maintaining authority in relation
to the force;

(ii) where the person was not of such rank, the chief constable of the force;
(g) where the complaint is in respect of an act or omission of a person at a time when
the person was employed or appointed by virtue of section 9 of the 1967 Act by a
police authority or a joint police board, the authority or board;
(h) where the complaint is in respect of an act or omission of a person at a time when
the person was a member of staff of the Authority, the Authority;
(i) where the complaint is in respect of an act or omission of a person at a time when
the person was the Director of the Agency, the Authority;
(j) where the complaint is in respect of an act or omission of a person at a time when
the person was the Deputy Director, a police member or a support staff member of
the Agency, the Director of the Agency.
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(2)

The reference in subsection (1)(f) to a constable of a police force does not include a
constable who is seconded to the Authority under paragraph 11(2) of schedule 1.

(3)

In subsection (1)(f)(i), “senior rank” means a rank above chief superintendent.

(4)

For the purpose of subsection (1)(f)(i), the maintaining authority in relation to a police
force is—
(a) where the force is for an area which is not combined by virtue of an amalgamation
scheme under section 19 of the 1967 Act, the police authority for that area;
(b) where the force is for an area consisting of police areas combined by virtue of
such a scheme, the joint police board constituted for the force.

(5)

Despite paragraphs 6(3)(b) and (4)(a) and 7(3) of schedule 2, the reference in subsection
(1)(h) to a member of staff of the Authority does not include a police member of the
Agency or a support staff member of the Agency.>
Section 39

Hugh Henry
125

In section 39, page 19, line 13, leave out from <complaints> to end of line 14 and insert <relevant
complaints>
Jackie Baillie

143

Leave out section 39
Section 40
Jackie Baillie

144

Leave out section 40
Section 41
Hugh Henry

126

In section 41, page 20, line 37, leave out <an appropriate> and insert <the>
Jackie Baillie

145

Leave out section 41
Section 42
Hugh Henry

127

In section 42, page 21, leave out line 5
Jackie Baillie

146

Leave out section 42

12
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Section 43
Hugh Henry
128

In section 43, page 21, leave out lines 19 to 37 and insert—
“the Agency” and “the Authority” have the meanings given by section 30;
Hugh Henry

129

In section 43, page 22, line 12, leave out <Scottish Police Services>
Hugh Henry

130

In section 43, page 22, line 13, leave out <Scottish Crime and Drug Enforcement>
Jackie Baillie

147

Leave out section 43
Section 67
Mr Stewart Maxwell

1

In section 67, page 35, line 38, at end insert—
<( )

In subsection (3), in paragraph (a), for “2” there is substituted “7”>
Section 69

Mr Stewart Maxwell
2

In section 69, page 38, line 5, at end insert—
<( )

In section 49(1)(a) (penalty on summary conviction for offence of possessing an article
with a blade or point in a public place) for “six” there is substituted “twelve”.>

Mr Stewart Maxwell
3

In section 69, page 38, line 7, at end insert—
<( )

In section 49A(5)(a)(i) (penalty on summary conviction for offence of possessing an
article with a blade or point in a school) for “six” there is substituted “twelve”.>
After section 71

Mr Stewart Maxwell
4

After section 71 insert—
<Health Boards to maintain register of non-accidental injuries
(1)
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The Scottish Ministers are to make regulations requiring specified Health Boards each to
maintain a register of injuries that they have reasonable cause to believe may have been
caused by the deliberate use of an offensive weapon.
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(2)

Regulations under subsection (1) must make provision as to—
(a) the information to be recorded in respect of each entry in the register;
(b) the circumstances under which the Health Board may be required to share
information in the register with the police.

(3)

Before making such regulations, Scottish Ministers must consult—
(a) any Health Boards that the Scottish Ministers propose to specify in such
regulations;
(b) persons whom the Scottish Ministers consider represent the interests of the police;
(c) persons whom the Scottish Ministers consider represent the interests of the
medical profession; and
(d) such other persons as the Scottish Ministers consider may have an interest in the
setting up and maintenance of a register required by virtue of such regulations.

(4)

The Scottish Ministers may issue guidance to Health Boards on good practice in relation
to the maintenance of a register required by virtue of such regulations.

(5)

In this section;
“Health Board” means a body constituted under section 2 of the National Health
Service (Scotland) Act 1978 (c 29);
“offensive weapon” shall have the meaning given to it by regulations made under
subsection (1).>
Section 74

Mr Stewart Maxwell
5

In section 74, page 41, line 15, leave out <as soon as possible> and insert <no later than 24
hours>
Mr Stewart Maxwell

6

In section 74, page 41, line 35, leave out subsection (6)
Paul Martin

148

After section 74, insert—
Arrested and detained persons: retention of samples etc
<Duty to destroy sample or information derived from sample: further provision
(1)

Section 18 of the 1995 Act (which gives police constables certain powers in relation to
arrested persons and persons detained on reasonable suspicion of having committed an
offence punishable by imprisonment) is amended as follows.

(2)

In subsection (3), the words—
(a) “Subject to subsection (4) below,” and
(b) “all samples taken under subsection (6) below and all information derived from
such samples”
are repealed.

14
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(3)

Subsections (4) and (5) are repealed.

(4)

After subsection (6A), there is inserted—
“(6B) A sample taken from a person under subsection (6) or (6A), or any information
derived therefrom, may be retained after it has fulfilled the purpose for which it
was taken, or for which such information was derived, but shall not be used by
any person except for purposes related to—
(a) the prevention or detection of crime;
(b) the investigation of an offence;
(c) the conduct of a prosecution; or
(d) the identification of a deceased person or of the person from whom the
sample came.”>
Schedule 5

Hugh Henry
65

In schedule 5, page 74, line 26, after <(be)> insert <, or service such as is mentioned in paragraph
(bea),>
Hugh Henry

66

In schedule 5, page 75, line 3, at end insert—
<(bea)service as Director or Deputy Director of the Scottish Crime and Drug
Enforcement Agency on which a person is engaged with the consent of
the appropriate authority;>
Hugh Henry

67

In schedule 5, page 75, line 7, after <“2002”;> insert—
<( ) after subsection (5) there is inserted—
“(5A) If, when engaged on relevant service to which subsection (1)(bea) applies, a
person is promoted by virtue of paragraph 1(6B) or 2(4B) of schedule 2 to the
Police, Public Order and Criminal Justice (Scotland) Act 2006, paragraphs (a)
and (b) of subsection (5) of this section apply as if the person had been
promoted in his police force.”;>
Hugh Henry

68

In schedule 5, page 75, line 8, after <(be),> insert <(bea),>
Hugh Henry

131* In schedule 5, page 75, line 29, at end insert—
<The Scottish Public Services Ombudsman Act 2002 (asp 11)
(1)

The Scottish Public Services Ombudsman Act 2002 (asp 11) is amended as follows.

(2)

In schedule 2 (listed authorities)—
(a) the entry numbered 14 is repealed; and
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(b) after the entry numbered 32 there is inserted—
“32A
(3)

The Police Complaints Commissioner for Scotland.”.

In schedule 4 (matters which the Ombudsman must not investigate)—
(a) for paragraph 1(b) there is substituted—
“(c) by the Police Complaints Commissioner for Scotland,”; and
(b) after paragraph 15 there is inserted—
“16

Action taken—
(a) by a local authority in discharge of its functions as a police authority, or
(b) by any other person in discharge of the functions of a local authority as a
police authority, by virtue of section 56(1) of the Local Government
(Scotland) Act 1973 (c.65).”.>

Hugh Henry
132

In schedule 5, page 75, line 38, leave out from beginning to end of line 2 on page 76
Section 93
Mr Stewart Maxwell

7

In section 93, page 56, line 24 at end insert—
<( ) a statutory instrument containing regulations under section (Health Boards to
maintain register of non-accidental injuries)(1);>

16
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Police, Public Order and Criminal Justice (Scotland) Bill
2nd Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
x
x

the list of groupings (that is, the order in which amendments will be debated). Any
procedural points relevant to each group are noted;
a list of any amendments already debated;

Groupings of amendments
Authority: staff transfers
69, 70, 71, 72, 73
Authority: property transfers
74, 75, 76, 133, 77, 78
Functions of Scottish Public Services Ombudsman in relation to police complaints
134, 135, 136, 137, 138, 139, 140, 141, 142, 143, 144, 145, 146, 147, 131
Police Complaints Commissioner: appointment and removal from office
79, 80, 81, 82, 83, 84
Commissioner: persons to be informed of certain matters
85, 86, 89, 94, 113, 114, 116, 119
Commissioner: matters of which persons must be informed
87, 115
Appropriate authority in relation to a complaint / references to Authority and Agency
88, 93, 95, 102, 104, 124, 128, 129, 130
Reconsideration of complaints
90, 91, 92, 108, 109, 110, 111, 112, 117, 118, 120, 121, 122, 123
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SP Bill 46-G2
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THIS IS NOT THE MARSHALLED LIST

Relevant Complaint
96, 97, 98, 99, 100, 101, 103, 105, 106, 107, 125
Provision of information to the Commissioner
126
Power of Commissioner to issue guidance
127
Public Processions
1
Offensive Weapons: penalty on summary conviction
2, 3
Offensive Weapons: register of non-accidental penalties
4, 7,
Power to take fingerprints to establish identity
5, 6
Retention of data and samples taken under section 18 of the 1995 Act
148
Modifications of enactments
132

2
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For Debate on Subsequent days
(subject to any additional amendments lodged)
Functions of Scottish Public Services Ombudsman in relation to police complaints
131
Public Processions
1
Offensive Weapons: penalty on summary conviction
2, 3
Offensive Weapons: register of non-accidental injuries
4, 7,
Power to take fingerprints to establish identity
5, 6
Retention of data and samples taken under section 18 of 1995 Act
148
Modifications of enactments
132

Amendments debated previously (day 1)
64, 65, 66, 67 and 68
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JUSTICE 2 COMMITTEE
EXTRACT FROM THE MINUTES
6th Meeting, 2006 (Session 2)
Tuesday 7 March 2006
Present:
Jackie Baillie
David Davidson (Convener)
Maureen Macmillan
Jeremy Purvis

Bill Butler (Deputy Convener)
Colin Fox
Stewart Maxwell

Also present: Hugh Henry (Deputy Minister for Justice)
Police, Public Order and Criminal Justice (Scotland) Bill: The Committee took
evidence from Hugh Henry, Deputy Minister for Justice and Ian Fleming, Scottish
Executive Justice Department on proposed Scottish Executive amendments in
relation to the management of sex offenders.
Police, Public Order and Criminal Justice (Scotland) Bill: The Committee
considered the Bill at Stage 2 (Day 2).
The following amendments were agreed to (without division): 64, 69, 70, 71, 72, 73,
74, 75, 76, 133, 77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 93, 94,
95, 97, 98, 99, 100, 101, 102, 103, 104, 105, 106, 107, 108, 109, 110, 111, 112, 113,
114, 115, 116, 117, 118, 119, 120, 121, 122, 123, 124, 125, 126, 127, 128, 129, 130.
Amendment 96 was agreed to (by division: For 6, Against 0, Abstentions 1).
Amendment 134 was moved and, with the agreement of the Committee, withdrawn.
Amendments 135, 136, 137, 138, 139, 140, 141, 142, 143, 144, 145, 146 and 147
were not moved.
Sections 24, 25, 26, 27, 29, 30, 31, 40, 44, 45 and 46 were agreed to without
amendment.
Section 28, schedules 3 and 4 and sections 32, 33, 34, 35, 36, 37, 38, 39, 41, 42
and 43 were agreed to as amended.
The Committee ended consideration of the Bill for the day, Section 46 having been
agreed to.
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Police, Public Order and Criminal
Justice (Scotland) Bill
14:06
The Convener: We now turn to item 2. I
welcome Hugh Henry, the Deputy Minister for
Justice, and Ian Fleming from the Scottish
Executive Justice Department. The minister will
brief the committee on the Executive’s proposed
amendments to the Police, Public Order and
Criminal Justice (Scotland) Bill, in relation to the
control of sex offenders. The amendments have
yet to be formally lodged.
Members should have copies of the draft
amendments and the minister’s letter of 3 March in
response to the questions that were raised at our
meeting of 21 February. I believe that the letter
was circulated on Friday. Members should also
have from the Scottish Parliament information
centre a revised briefing paper on the sex
offenders notification scheme.
I invite the minister to speak to the draft
amendments. After he has done so, members will
be able to ask questions. I thank him for coming
along this afternoon. It is very helpful to committee
members to receive such information in advance
so that we can understand ministers’ thinking.
The Deputy Minister for Justice (Hugh
Henry): As members know, following the murder
of eight-year-old Mark Cummings by registered
sex offender Stuart Leggate, Cathy Jamieson
announced on 6 December 2004 that Professor
George Irving would carry out an independent
review of the operation of Scotland’s sex offender
registration system.
Professor Irving made 36 recommendations,
which addressed various parts of the criminal
justice system. Cathy Jamieson wrote to the
convener on 24 October last year to set out how
we
would
implement
some
of
the
recommendations through the Police, Public Order
and Criminal Justice (Scotland) Bill. We plan to
extend the range of information that convicted sex
offenders are required to provide beyond the
current requirements of name, date of birth,
address and national insurance number.
First, we are minded to amend the Sexual
Offences Act 2003 to require offenders to furnish
the police with details of their passports.
Secondly, we are minded to amend the 2003 act
to introduce a regulation-making power that will
require a registered sex offender to notify further
information to the police. That power will in the first
instance be used to prescribe details of the
financial affairs of the offender. I will say a bit more
about that later.
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Thirdly, we are minded to amend the Criminal
Procedure (Scotland) Act 1995 to allow the police
to take samples of DNA from registered sex
offenders, if DNA has not already been taken at
the time of charge or conviction.
Fourthly, we are minded to amend the 2003 act
to enable the police to take a DNA sample from a
registered sex offender when the offender attends
a police station to notify. That will be done in order
to identify the person.
Fifthly, we are minded to amend the 2003 act to
give police the power to enter and search the
accommodation of a registered sex offender in
order to assess the risk of reoffending that the
offender poses.
Sixthly, we are minded to amend the 2003 act to
introduce in section 96 a new subsection that will
expressly allow for regulations to specify the type
of personal information that prisons and hospitals
can pass on to the police when an individual is
about to be released. The information will include
details of the address at which the offender
intends to stay. Respondents to a recent
consultation highlighted the usefulness of such
information to the police and to people who
become responsible for offenders when they are
transferred.
Professor Irving believes that the effectiveness
of the sex offenders register would be improved if
the police were able to see details of registered
sex offenders’ financial affairs. Given the complex
and detailed way in which financial affairs are
often managed today, we consider that it would be
appropriate to set out such provision in
regulations, as opposed to primary legislation.
Accordingly, the provision will be dealt with by the
regulation-making power that I mentioned earlier,
which will enable Scottish ministers to extend the
range of information that a sex offender is required
to provide to the police as part of the notification
regime. That will give us the flexibility to prescribe
more detailed types of information about sex
offenders and their personal affairs, which will be
useful in enhancing the effectiveness of the
register. We plan to draft a set of regulations to
prescribe the additional financial information that
we want sex offenders to provide to the police—for
example, bank account and credit card details.

2042

suggestions that Professor Irving made relate to
information that will change or be difficult to define,
such as leisure activities and main associates. In
addition, it is not the case that offenders would
simply have to notify the information—they would
also have to notify a change within three days of
that change taking place. The recommendation
would also require the notification of personal
information relating to other individuals, which
would be a significant departure from what is
currently required under the 2003 act and would
be likely to raise European convention on human
rights issues. However, it may in the future be
helpful for the police to have other personal
information that sex offenders hold, in the context
of the general crime prevention purposes of the
scheme. In that case, we could return to the issue
by means of a regulation-making power.
I have provided the committee with further
clarification of a number of points on the sex
offender measures that emerged from last week’s
evidence taking. I refer in particular to the taking of
DNA from people who are on the sex offenders
register but do not have convictions. I hope that
that clarification was helpful, but I am happy to
respond to questions from the committee.
The Convener: Thank you. My first question
relates to the reduction in the time within which
people must register. Did you consider at any time
whether advance notice should, where possible,
be given to relevant authorities?
Secondly, am I right that you would have no
objection to putting regulations before the
committee before they were debated in the
chamber?
Hugh Henry: The regulations will be subject to
the affirmative procedure, so the committee will
have an opportunity to consider them. Ian Fleming
will answer the first question.
Ian Fleming (Scottish Executive Justice
Department): Did your question relate to the
transfer of sex offenders from prison and hospital?
The Convener: The question was about any
advance notice system. There may be advance
notice if someone is transferred from hospital, but
it may not be given if someone simply changes
address.

There are no plans at present to make additions
to the notification requirements beyond the
provisions of the 2003 act and Professor Irving’s
recommendation that passport details, DNA
samples and, in the fullness of time, bank details
be included.

Ian Fleming: The regulations that we will put in
place will require that information be made
available to the police as soon as it is certain that
a person is moving or transferring. Provisions in
the regulations will allow that to happen at least 14
days before a change takes place.

I point out that, if it were fully implemented,
recommendation 1 would require relevant
offenders to notify information, whose disclosure
would be difficult to justify. Almost all the other

The Convener: Thank you for that clarification.
Bill Butler (Glasgow Anniesland) (Lab): You
talked about retention of DNA samples from
registered sex offenders. Will the Executive’s
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proposed amendments mean that the DNA of
people who are subject to risk of sexual harm
orders—a civil measure that does not involve
conviction—will be retained? If not, should not
consideration be given to that?
Hugh Henry: The people to whom Bill Butler
refers are not covered by the amendments as they
are currently drafted. He has raised an interesting
issue.
I presume that the people in question will have
been considered to pose a sexual risk, although
they are not on the sex offenders register. The
proposals will cover people who are on the sex
offenders register—we focused purely on the sex
offenders register and on people who had
convictions. There will be a group of people about
whom there is concern and action might be taken
because of a perceived potential risk of their
sexually offending. I will need to go away and think
about that. Bill Butler is absolutely right that such
people would not be covered, so we might need to
reflect on that.
14:15
It is certainly the case that someone who
breaches a risk of sexual harm order would go on
to the sex offenders register; therefore, a DNA
sample could be taken from that person. It is not
about waiting for people to breach an order and
then taking action; if someone has a risk of sexual
harm order imposed on them, there is clearly
concern about them in the first place. I will have to
reflect on that issue now that Bill Butler has raised
it.
Bill Butler: I am grateful that the minister will
reflect on the matter. I know that there will be
ECHR issues to consider. As the minister
indicated, the main consideration—or certainly a
central consideration—is how to prevent a breach
of the order.
I turn to the power to enter and search, which is
an
extension
of
Professor
Irving’s
recommendation that there should be a power
merely to enter premises. What is the rationale
behind the Executive lodging an amendment that
seeks to provide a power to enter and search? Are
you convinced that there are enough checks and
balances to ensure that civil liberties are
considered?
Hugh Henry: Bill Butler is right to say that there
could be ECHR issues. We will have to check that,
because everything we do needs to be ECHR
compliant.
We believe that it is necessary to grant the
power to enter and search because we believe
that it is necessary to assess the risk of a person’s
posing a threat to children, to women or to anyone
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else who is vulnerable to being sexually exploited,
attacked or abused. If we were to identify a person
as being a potential risk and thereafter grant the
power to enter their premises, it would cause
unnecessary complications if we did not have the
power to search those premises at the same time.
It might be that, having entered premises, it is
decided that something should be checked as a
result of a reference that is made or because there
are children’s toys or something else that could be
an inducement or attraction to children that is
inappropriate for the adult to have. It would cause
unnecessary complications if we were worried that
a person was grooming, but nothing could be
done. It might be suspected that there is
equipment or toys in another room that could be
used to attract or induce children or there could be
magazines or other things in the house.
If there is a need to assess the risk, what would
be the purpose of the police entering the house,
not fully believing what was said to them there and
then having to go away and apply for a separate
warrant to conduct a search? I agree that the
measures could have civil liberty implications, but
much of our work to tackle sex offending has civil
liberty implications. We have always had to
balance the rights of individuals with the need to
protect the public, especially children, from the
activities of some individuals. We believe that if
the right to enter a house has been conferred
because of worry about somebody and we want to
assess the risk from that person, it makes sense
to have the further power to search at that point.
We should remember that the power will not be
used on a whim or by the police acting on a phone
call from the social work department; instead, the
police will have to persuade the court to grant the
power. The court will test the issue and will have
to be satisfied that there is a need to search. The
police will have to show that, before going to court,
they had attempted to carry out a risk assessment.
In other words, the police will have to satisfy the
court that the power is not just more convenient for
them because they cannot be bothered doing the
work any other way; they will have to show that
they attempted to carry out a proper risk
assessment, but that that was not possible and so
the extra step is needed.
A further safeguard is that it will be possible to
exercise the warrant only at a reasonable hour.
The aim is not to encourage potential
harassment—the police will not turn up in the
middle of the night and drag a person out of bed
simply because they feel that the person should
be kept on their toes or for whatever other reason
might spring to mind. A series of checks and
balances will be built into the process and the
court must be satisfied that the power is
appropriate.
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Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): We are close to getting to
specifics. No doubt when we consider the
proposed amendments at stage 2, we will have
the opportunity to consider the detail. Under
proposed new section 96A(2)(d) of the 2003 act, if
a warrant is to be granted, a police officer will have
to have sought access to the premises to search
and examine them on more than one occasion.
Currently, unless there are specific grounds for a
search warrant to be applied, it is illegal for the
police to do that. It seems rather bizarre to say
that a warrant can be issued only if the police have
already tried to do something that they do not
have a right to do without a warrant.
Hugh Henry: We will consider the details and
have another discussion when we finalise the
amendments. However, I am satisfied that the
authority that will be granted is proportionate and
that it involves checks and balances. Jeremy
Purvis has raised an issue that warrants further
consideration. We will think about the issue before
we come back with the amendments.
Jeremy Purvis: I am grateful for that. I will
make one more point. Proposed new section
96A(2)(a)(ii) of the 2003 act states that the police
will have to show that they have
“reasonable grounds for believing that a relevant offender
resides there, or”—

obviously in circumstances in which the address is
not the offender’s home address—
“may regularly be found there”.

That will give considerable scope for search
warrants to be granted for someone else’s
property, on the ground that the police seek to
assess
“the risks posed by the offender.”

However, the existing ground on which a warrant
is granted to search someone else’s home is that
an offence is likely to be committed.
Hugh Henry: Two separate issues are involved.
We are trying to address the potential risks that
can be identified in relation to sex offenders—
people who have a track record of sex offending.
The point that Jeremy Purvis raises about the
police having the right of entry to a person’s home
to check up on someone who is residing there—as
a lodger, sharing the accommodation or
whatever—is valid. Clearly, the police would need
to ensure that they did not identify to the person
whose home they were entering that the other
person is a sex offender.
Discretion and a strong element of consideration
will certainly need to be shown by the police. The
person who is being investigated or spoken to also
has the right to know that, in conducting their
inquiries, the police will not leave that individual
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open to the risk of, for example, being made
homeless or attacked. The other person may be
unaware of their previous record or might feel
strongly about sex offenders. There are checks
and balances in the system that the police also
need to consider in terms of how they behave and
operate. The police need to employ the highest
standards of professionalism in their operations.
There is also a clear obligation on the sex
offender to comply and co-operate, which might
obviate some of the difficulties that may be
involved in the point that Jeremy Purvis raised.
Again, I return to the point that I made earlier
about the need for the situation to be put in
context; we are not talking about action that will be
taken on a whim. If the information is available to
the police—either it has been obtained or given—
there will be no need for the police to go through
that process. The procedure would happen only
when the police were worried about a potential risk
that needs to be addressed.
Given some of the cases that have happened to
date—indeed, given the case that prompted
Professor Irving’s investigation—there is a need
for us to consider what more we can do to provide
the safeguards that people want. I am thinking in
particular of the safeguards that parents want for
their children and the safeguards that we all want
for anyone who is vulnerable to sexual attack.
Jeremy Purvis: I will have to re-read Professor
Irving’s report. I may have misread it, but my
understanding was that the police power of entry
forms part of the monitoring process and that it will
allow the police to check against the sex offenders
register whether the offender is abiding by the
criteria that have been set down.
What the minister has said puts a different slant
on the power with regard to the risk assessment
process. If a person on the register who is
classified as being a low risk—which takes in a fair
number of people—and is abiding, either regularly
or occasionally, in someone else’s property or
someone else’s home, surely that person will not
necessarily know that the person on the register is
a sex offender—
Hugh Henry: That is correct.
Jeremy Purvis:—nor should they necessarily
know that, as long as the monitoring is carried out
appropriately.
However if, through a process of reassessing
everyone on the register, the police use proposed
new section 96A(3) of the 2003 act, they will be
able to search someone’s property, although that
person may not know that the person who is living
there is a sex offender. The power is a dubious
one. If the police have reasons to believe that the
person whom they are investigating is avoiding
them or not fulfilling the criteria, why cannot they
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use a normal search warrant? Surely that would
be sufficient and appropriate? The new power will
mean that the police will have to go to a sheriff
and say that they have cause to believe that a
crime has been committed.
14:30
Hugh Henry: Jeremy Purvis is confusing two
separate issues, although he was right to explain
the context. If a person has been assessed as
posing a low level of risk, there will be no need for
the power to be used—we are not talking about
using the power to reassess everybody. However,
the power would kick in if there was a need to
reassess someone through the enabling of
monitoring that had not previously been done
sufficiently.
Jeremy Purvis made a point that I made. There
could be concerns about a person’s not knowing
that a person who resides with them is a sex
offender. Of course, at the moment, the police
have powers to enter and search premises where
they believe an offence is being, or is likely to be,
committed. We will not use the power as part of
the process of investigating a crime or a potential
crime; that is something completely different. We
will use the power as part of the process of
monitoring sex offenders and assessing the risk
that some sex offenders might pose.
There will be no need for the power to be used
against every sex offender, but there may be
some sex offenders who will not co-operate or
provide the information that is required. If there
was a suspicion that further information might be
available and helpful, use of the power would have
to be considered. However, the case for that
would need to be made to the courts; the power
will not be the first resort. The police will need to
show the court what else they have done in order
to justify the court’s taking this extra or exceptional
step.
I believe that the new power would be tightly
drawn. It would be restricted to enabling the police
to enter and search premises for the purpose of
carrying out adequate risk assessments of
individual offenders. I repeat what I said earlier:
the power would be made available only when
other means were shown to be insufficient. If
everything else has been tried and we still need to
do something extra to prevent a person from
reoffending or returning to old ways, the power will
give some extra reassurance.
The Convener: I wonder whether, for clarity,
you could consider the Official Report of this
meeting and pick up on some of the points that
have been made about processes, guidance and
so on in the application of the power, should it
become law. It might be helpful for us to have your
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comments in hand when we come to debate your
final amendments—I appreciate that these are
draft amendments.
Mr Stewart Maxwell (West of Scotland) (SNP):
I have two points to make, the first of which is on
the area that we have just been discussing. I ask
for clarification on section 96A(2)(d). When
reading draft amendment 4, I assumed that the
expectation would be that the police would get
voluntary access—that people would co-operate. I
think that you are saying that the power would be
used only when a risk had been identified and
there was a lack of co-operation—which, in a
sense, would reinforce the possibility of risk.
Hugh Henry: Yes.
Mr Maxwell: Can you clarify the meaning of the
last line of paragraph (d), which refers to the
circumstance that a constable
“has been unable to obtain entry for that purpose”?

Do you mean that there has just been no answer,
or do you mean that the person was in and
answered the door but refused entry? If a risk has
been identified and the police are unable to obtain
access—particularly if access has been refused by
the offender—why must that happen on more than
one occasion before the power can be used?
Surely, giving the offender that warning gives them
the opportunity to remove from the premises
whatever evidence the police think may be there.
Hugh Henry: Yes. Potentially, that would be a
worry. However, we should remember that
searching for inappropriate materials would be
part of the process of monitoring that individual
and assessing the risk that they posed, but the
police might well want to sit down and talk to the
individual about a range of things.
A court would not grant a warrant if the police
were unable to satisfy it that a number of attempts
had been made to gain access, perhaps by trying
to contact the person in question, by turning up at
their door, by phoning them or by writing letters.
We are trying to be proportionate. We are not
trying to catch people out as such; instead, this is
part of a process of encouraging people to cooperate with the relevant authorities to allow us to
build up a profile of a sex offender and enough
information on them to assure the courts, social
work and the wider public that we are adequately
assessing how that person might behave. We do
not want to use this as a pretext for carrying out
dawn raids on every sex offender, or to make
them feel that they do not know when a police
officer might knock on their door.
Most people will co-operate and provide the
required information, and the proper risk
assessment will be carried out. However, if there
is a concern that the risk assessment of any
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individual is incomplete and that they are not being
adequately monitored because we do not know
the risk that they pose to the wider public, we need
to take those extra steps and make it known to the
individual in question that we expect them to cooperate. If they then refuse to co-operate, we
should be able to go back to court and make it
clear that, although we tried to get the person to
co-operate and give us adequate access, they still
refused. At that point, we should be able to secure
a warrant to get that access. The police should be
responsible for demonstrating that to the courts to
ensure that the provision is not used trivially as
part of everyday operations.
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The Convener: As there are no further
questions, I thank the minister and Mr Fleming for
their evidence on this item.

Mr Maxwell: That clarifies the point. The sheriff
would in effect be the ultimate judge of whether a
reasonable approach had been taken.
Hugh Henry: That is correct.
Mr Maxwell: I want to follow up some issues
that Bill Butler raised. I see that, according to one
of the draft amendments, sex offenders will have
to provide details about their passports. You have
also said that regulations will set out provisions on
the notification of financial details. Again, we will
have to wait and see what the regulations say, but
I am sure that most, if not all, members support
such a move. However, when Executive officials
gave evidence to the committee a few weeks ago,
there seemed to be some confusion about DNA
samples. I did not attend last week’s meeting, so I
apologise if the matter was cleared up then. Is it
the Executive’s position that DNA samples will be
retained only if people have been found guilty of
an offence? In that respect, I accept Bill Butler’s
point about those who pose a risk, which might be
a separate issue for discussion, but is the intention
to go further than that?
Hugh Henry: I hope that the letter to the
convener dated 3 March has clarified some of the
DNA issues. However, as far as the proposed new
section is concerned, we are talking not only about
people who are convicted of a crime but about
those who are on the sex offenders register.
People in the latter group might not have been
convicted, for a number of reasons, including
technical reasons such as insanity.
Mr Maxwell: I accept that. I have no argument
with retaining DNA samples from those who have
been convicted and those who are on the sex
offenders register. However, is the intention to
apply these provisions to people beyond those
who are on the register?
Hugh Henry: The draft amendment before the
committee goes no further in that respect.
However, Bill Butler has identified a group of
people who are not covered by its provisions and I
will need to reflect on that matter.
Mr Maxwell: That is fine.
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Police, Public Order and Criminal
Justice (Scotland) Bill: Stage 2
14:39
The Convener: Item 3 is day 2 of our stage 2
consideration of the Police, Public Order and
Criminal Justice (Scotland) Bill. Members should
have a copy of the bill, the marshalled list and the
second list of groupings of amendments. I thank
the minister for attending the meeting for this item.
The target for today’s meeting is to get to the end
of section 46 and schedules 3 and 4. If the
committee does not reach the end of section 46,
any amendments that are not taken will be carried
forward to next week’s meeting. The committee
will not proceed beyond section 46 today.
Sections 24 to 27 agreed to.
Section 28—Directions
Amendment 64 moved—[Hugh Henry]—and
agreed to.
Section 28, as amended, agreed to.
Section 29 agreed to.
Schedule 3
TRANSFERS OF STAFF AND PROPERTY

The Convener: Amendment 69, in the name of
the minister, is grouped with amendments 70 to
73.
Hugh Henry: This group of amendments is
technical and relates to the arrangements for the
transfer of staff that are set out in part 1 of
schedule 3. Amendment 69 is a technical
amendment to reflect the fact that constables who
transfer to “relevant service” with the Scottish
police services authority or the Scottish crime and
drug enforcement agency are more accurately
described as transferring from police forces than
transferring from police authorities or joint police
boards, as the bill currently provides.
Amendments 70 to 73 are consequential on that
change and make it clear that a staff transfer order
that is made by the Scottish ministers in respect of
such constables may include provision that
requires a police authority or joint board to make a
transfer scheme for the constables to whom the
order relates. It is envisaged that a staff transfer
order that is made by the Scottish ministers will set
out the matters that the transfer scheme should
cover, while the transfer scheme will set out the
detailed arrangements that will govern the transfer
and identify those who are to be transferred.
I move amendment 69.
Amendment 69 agreed to.
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Amendments 70 to 73 moved—[Hugh Henry]—
and agreed to.
The Convener: Amendment 74, in the name of
the minister, is grouped with amendments 75, 76,
133, 77 and 78.
Hugh Henry: This group of amendments relates
to the arrangements for the transfer of property
rights and liabilities to the new Scottish police
services authority that are set out in part 2 of
schedule 3. The intention is that the Scottish
ministers will use the order-making power that is
set out in part 2 of schedule 3 to transfer property
rights and liabilities of the existing common police
services and the Scottish Drug Enforcement
Agency to the new authority.
The amendments amplify the arrangments that
are set out in the bill and provide a number of
important safeguards. Amendments 74 and 75
extend the scope of a transfer scheme to include
property, rights and liabilities of local authorities
and other persons. Amendment 75 also makes it
clear that the property that is to be transferred
must relate to the functions of the Scottish crime
and drug enforcement agency or the police
support services. Any person who is affected by
the transfer must be consulted before the transfer
scheme is made, and amendment 77 provides that
“A transfer scheme may make provision for the payment by
the Authority of compensation in respect of property and
rights”

that are transferred to the authority.
I move amendment 74.
Amendment 74 agreed to.
Amendments 75, 76, 133, 77 and 78 moved—
[Hugh Henry]—and agreed to.
Schedule 3, as amended, agreed to.
Section 30 agreed to.
Before section 31
14:45
The Convener: Amendment 134, in the name of
Jackie Baillie, is grouped with amendments 135 to
147 and 131. If amendment 138 is agreed to, it will
pre-empt amendment 107, which is for debate in a
later group.
Jackie Baillie (Dumbarton) (Lab): I hope that
members realise that I will not spend too long
speaking to amendments 135 to 147 because they
are consequential on amendment 134.
I agree absolutely with the need for an
independent body to consider police complaints. I
acknowledge that there is a genuine desire in the
Executive to adopt an almost rights-based,
transparent approach to complaints, irrespective of
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the institution. However, there is a danger that we
are about to create more institutional clutter,
which, from the point of view of common sense,
we want to avoid.
I shall deal with the concerns that have
prompted amendment 134. There is a general
concern throughout the Parliament about the way
in which the number of commissioners seems to
have mushroomed and the fact that, to all intents
and purposes, commissioners lack accountability.
There are proposals elsewhere to examine and
review the number of commissioners. However,
there is a specific concern about the overlap
between the proposed independent police
complaints commissioner and the Scottish public
services ombudsman. The committee took
evidence on that at stage 1 and I returned to the
subject during the stage 1 debate in the chamber.
I shall highlight three specific areas for the
minister. First, the police are already within the
ombudsman’s jurisdiction. The ombudsman can
investigate a complaint of maladministration or
service failure; there is therefore clear duplication.
I know that it is suggested that there will be
protocols between a variety of agencies and the
proposed commissioner. I simply note that such
protocols probably already exist between those
agencies and the ombudsman. We are in danger
of recreating something that we already have.
The second area is the procedures that cover
civilian staff who are employed by the police. They
are not officers and are subject to a separate
disciplinary procedure—their circumstances are
more like those of staff who are already covered
by the ombudsman.
Thirdly, in these days of efficient government,
organisations that have similar back-office and
service functions have opportunities to share.
We created the Scottish public services
ombudsman in 2002 because—quite rightly—we
wanted an open, accountable and easily
understood complaints system, which, most
importantly, had the trust of the Scottish public.
We merged four ombudsmen to create a one-stop
shop, which means that it is clear to people where
they can complain—they are not faced with
institutional clutter and there is no confusion. The
tragedy is that we seem to have forgotten that
sensible approach and are creating more
commissioners to deal with complaints.
Our partnership agreement commits us to
having an independent police complaints
commissioner. Amendment 134 does exactly that.
We should not reinvent something that we already
have. The clarity of having a one-stop shop for
complaints—the
Scottish
public
services
ombudsman—was right in 2002 and it is right now.
That approach is efficient and would deliver an
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independent police complaints commission in
Scotland.
I move amendment 134.
Hugh Henry: I am pleased that Jackie Baillie
has recognised the need to deliver an independent
police complaints commissioner. A commissioner
would be able to satisfy the public that complaints
against the police were being investigated not just
thoroughly, but independently. It is important that
that is done, but we may have a difference of
opinion about how best to do it.
I acknowledge some of Jackie Baillie’s
arguments, and I cannot disagree with her about
some of the historical work that has been done,
such as the creation of the one-stop shop—the
Scottish public services ombudsman—and the
attempts to avoid confusion that have been made.
We have seen the benefits of having a focused
ombudsman’s function and office.
Jackie Baillie raised the issue of opportunities to
share common functions and resources, where
appropriate, and I give her my assurance that we
will look to see whether those opportunities can be
taken up.
I suppose that the difference of emphasis
between our approach and Jackie Baillie’s is to do
not so much with the sharing of some of the
general work, which could easily be done, but with
who is publicly seen to be the person who is best
placed to take complaints forward.
Jackie Baillie makes a valid point about the need
to avoid having too many organisations and too
much clutter. Whatever we do, there is a need in
relation to police complaints on which we must
focus, as the issue is a bit different from that of
some of the run-of-the-mill complaints.
Jackie Baillie is right to draw a distinction
between police officers and civilians. Police
officers, individually and collectively, have to
exercise a wide range of significant powers. We
have discussed some of the situations that police
officers can become involved in, and members
can imagine some of the grounds for complaint
that could be used by aggrieved individuals. We
also need to reflect on the fact that, in any walk of
life, there are a huge number of complaints and
grievances that are sometimes overlooked and
dismissed too casually when there is a need to
address and redress a fundamental wrong that
has occurred. Equally, we need to reflect on the
fact that, from time to time, there are those who
use complaints as a malicious way of getting their
own back and do not care about the
consequences of making such complaints.
There is a question of balance in everything that
we do. Police go into sensitive situations—
sometimes confrontational ones involving drugs,
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alcohol, people with specific illnesses and so on—
in which objectivity and rational discourse are not
necessarily the order of the day, and we know the
problems that can flow from those situations.
Therefore, in the course of their work, the police
are probably more often in situations in which
complaints can be generated than most people
are. While it is right that we address some of the
legitimate complaints that are often made about
police officers, we do not want to create victims in
the police service simply because we have not
given due thought to how the complaints
procedure would work.
The other difference between the police and
other agencies is that most of the investigations
that are undertaken by police officers are criminal
in nature, and they need to be investigated
meticulously and sensitively. A wide range of
complaints are made against the police. Some
involve criminality, some involve malpractice and
some relate to manner, demeanour and things that
are said. I am sure that we could all recite
complaints that have been made, from the
relatively trivial to the extremely serious. They can
range from someone not answering their
telephone quickly enough to allegations of
corruption or physical abuse. Between the trivial
and the extremely serious lie lots of issues relating
to incivility, rudeness, insensitive handling of
victims and so on.
The Scottish public services ombudsman’s role
relates to maladministration, which is significantly
different from the types of complaint that I have
suggested could be made about the police. If we
were to follow through with what Jackie Baillie
proposes, we would have to address technical
issues. Agreeing to amendment 134 would have
significant implications for the bill, which would
have to be fundamentally changed.
We would all need to get our heads round the
change in the ombudsman’s role from
investigating maladministration to considering
specific complaints. We would have to consider
the organisation and culture of the ombudsman’s
office and ensure protection within that body that
would enable maladministration to be examined
without crossing into the area of specific
complaints. That is why we have gone for a
separate complaints procedure. We are not talking
about maladministration, because complaints
about maladministration can still be made about
the organisation’s performance; we are talking
about complaints about police officers.
Our view is that establishing an independent
police complaints commissioner is the right thing
to do. As Jackie Baillie indicated, there is now an
expectation that there will be a body that can
independently investigate police complaints.
I suppose the other difference is that the
proposed
independent
police
complaints
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commissioner will report to ministers, whereas the
ombudsman reports to Parliament—that is a
fundamental difference in accounting procedures.
That does not mean that one approach is right and
the other is wrong; it simply means that there is a
difference in approach.
These issues were not specifically raised when
we consulted on the bill last year, although I
appreciate that Jackie Baillie is introducing a new
dimension. It would have been interesting to see
the response, had her proposal been consulted on
more widely. Her amendments, as constructed,
would require significant work to be done to bring
police complaints fully within the ombudsman’s
remit because, unintentionally or otherwise, not
adopting the bill’s definition of a “relevant
complaint” would have the effect of limiting the
ombudsman’s role to complaints related to service
failure or maladministration. I do not think that that
is what Jackie Baillie is proposing. Further issues
would arise because the amendments would not
give the ombudsman the jurisdiction to consider all
non-criminal police complaints.
We could have a situation in which no one would
consider complaints that were not related to
service failure or maladministration. I acknowledge
that some of those matters might need to be dealt
with by way of consequential tidying up. Jackie
Baillie’s amendments would significantly change
the bill and it would be naive to believe that we
could fundamentally change a bill with a couple of
amendments without thinking everything through,
which is what we would need to do.
We also worry that amendment 134 does not
appear to give the ombudsman a role in ensuring
that police organisations have appropriate
procedures in place for handling complaints, which
is an important part of the proposed
commissioner’s intended functions.
Finally, Jackie Baillie’s amendments do not
provide for the ombudsman to report to ministers
and for ministers to require the ombudsman to
investigate in certain circumstances, which we
regard as a strength of the current provisions.
15:00
I hope that the Executive’s amendment 131
ensures that the roles and responsibilities are
clear and effective. We are attempting to do two
things. First, we want to add the proposed police
complaints commissioner to the list of bodies over
which the ombudsman will have jurisdiction, which
would enable the ombudsman to consider
complaints
against
the
new
body
of
maladministration or service failure. That will
enhance consistency with broader public policy
and, I hope, go some way towards establishing a
one-stop approach in which people will know
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where to go to have maladministration
investigated. Secondly, the amendment amends
the Scottish Public Services Ombudsman Act
2002 to ensure that it is clear that the proposed
commissioner is the only body with responsibility
for non-criminal complaints that are made against
the police. We are introducing a degree of clarity.
This relatively small but important amendment to
the 2002 act removes the relevant references to
joint police boards.
We think that we are taking the right approach.
Further changes to the 2002 act would probably
be needed if we adopted Jackie Baillie’s approach.
I know exactly what she is saying and why she is
saying it, but I am not sure that changes to the
2002 act are all that is required—other changes
would also be required.
Whatever we do, the Parliament should deliver
what we have promised to the public. If someone
wishes to make a complaint against a serving
member of a Scottish police force, they should
know where to go and be assured that their
complaint will be dealt with professionally and
independently. What we have suggested would
achieve that by having one body that does that
work,
separating
out
complaints
from
maladministration. That is the best way forward.
There is huge agreement between Jackie Baillie
and me on what we want to achieve, although we
disagree on how best to achieve it. In terms of
simplicity and process, what we propose can
achieve that. Nevertheless, I recognise the will of
the committee and the Parliament and, if further
changes are made, we will need to do further
consequential work.
Mr Maxwell: I am sympathetic to the idea of not
setting up unnecessary bureaucracy. I can see
where Jackie Baillie is coming from on that point.
The one-stop shop has an appeal, and I have one
or two questions about it.
Jackie Baillie proposes substantial amendments
to the bill that we examined at stage 1, which
gives me some concern. We took a lot of evidence
on the bill as introduced, and her amendments
propose something very different. Her proposal
matches what is in the bill—there is an
equivalency of powers and ability to investigate
that match what is in the bill, although there seems
to be some doubt in the minister’s mind about that.
Does Jackie Baillie accept the fact that what the
police do is particular in many ways and different
from some of the council maladministration issues
that the ombudsman investigates, and that the
public perception would be that police complaints
were being downgraded? We want to ensure that
the public are aware that there is an independent
police complaints commissioner, and that public
perception issue slightly concerns me. Does she
envisage any change in the existing balance in the
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bill between that role, as she sees it, and the role
of the procurator fiscal’s office?
Jeremy Purvis: There is a superficiality to
saying that one body can handle everything.
Although that is attractive, what Jackie Baillie
proposes would make the system weaker in the
eyes of the public, with a specific independent
body handling both individual complaints about
policing and complaints about policing practice.
The system would also be weakened on a
statutory basis. I would like to hear Jackie Baillie’s
comments on that.
I would also like Jackie Baillie to reflect on two
particular points. First, the bill gives the proposed
police complaints commissioner the power to
issue guidance—as I understand it, the Scottish
public services ombudsman has a fairly similar
power. The proposed commissioner, under the
provisions of the bill, will be able to issue guidance
to individual officers and to police forces as a
whole with regard to their practices and how they
conduct investigations of complaints. It is
important to note that.
The
second
point
is
the
proposed
commissioner’s role in reporting to ministers on
matters that are much wider than complaints
handling. If I recall correctly, a report was
conducted south of the border on accidents
involving police cars. That is an issue of public
interest that relates specifically to the police, and
the Independent Police Complaints Commission
was able to report to Parliament and to the
Government on it. In Scotland, that role, which
covers important matters, would be taken away by
Jackie Baillie’s proposal. Unless I receive strong
reassurances, I am afraid that I will not support her
amendments.
The Convener: I have some comments of my
own on the amendments. We have great
sympathy with Jackie Baillie’s proposal to cut
down on bureaucracy, the number of institutions
and so on. However, we feel that the police
constitute a special case because of their role in
society and law enforcement. From our mailboxes
and constituency surgeries, we know that a large
number of complaints against the police are made
in a variety of ways, although those complaints are
not always fair, as the minister has pointed out. I
accept his reassurances about the specific role of
the Scottish public services ombudsman with
regard to maladministration and the proposed
police complaints commissioner. On that basis,
and having listened to the arguments, I am
inclined not to support Ms Baillie on this particular
issue.
Colin Fox (Lothians) (SSP): Because I arrived
during the debate on this group of amendments, I
will not go into the issue at great length. The
motive behind Jackie Baillie’s amendments
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appears to be the public’s sense that complaints
against the police must be seen to be treated
totally independently, otherwise, the outcomes will
have no veracity. That is the difficulty that we face.
I have some sympathy with amendment 134 on
the basis of the distinction between the police
investigating themselves and the role that the
ombudsman could play. My understanding is that
the provisions proposed in the amendment would
come into play at a specific, later stage, after
certain internal complaints procedures had been
followed. We are trying to strike a balance
between gaining the public’s confidence while not
introducing a system that deals with every detail or
every minor complaint.
I apologise to the minister for arriving too late to
hear his remarks.
Hugh Henry: If I may, I will comment just before
Jackie Baillie winds up. On Colin Fox’s point, one
thing about which Jackie Baillie and I agree is that
we do not want a police complaints system that
deals with every trivial complaint as a matter of
first instance. Where possible, we want complaints
to be dealt with appropriately at a local level. In
cases where people are aggrieved and do not feel
satisfied, there is a clear need to have a system
that can, independently of the police, examine the
more serious complaints, so that people may be
assured that it is not a matter of the police
investigating themselves and somehow protecting
one another.
I have no difficulty with what Jackie Baillie said
about independence, but I believe that the
ombudsman is truly independent. Any of us who
has dealt with the ombudsman when she has
been dealing with a range of agencies will know
that she guards her office’s independence
jealously. I am sure that, whatever the
ombudsman was given to do, she would protect
that independence. Maladministration is a wider
issue than that of simple complaints; there is a
difference in emphasis between the two areas.
I neglected to refer in my opening remarks to
another of our proposals regarding additional
powers for the proposed commissioner. The
ombudsman’s current role is limited to dealing with
complaints of maladministration or service failure
by a police authority or joint board. In practice, that
role can be limited. A chief constable is
responsible for all operational aspects of policing
in their force area and for the deployment of
resources. Those matters tend to be the focus of
complaints. Currently, Her Majesty’s inspectorate
of constabulary has a role in that, but we intend to
remove that role and give it to the proposed
commissioner.
Colin Fox, Stewart Maxwell and the convener
indicated that they are sympathetic to Jackie
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Baillie’s approach. There seems to be a view that,
wherever possible and irrespective of our views on
the arm’s-length question, we should avoid clutter
and overlapping and reduce bureaucracy.
Whatever the outcome of this discussion, there
are aspects of it that the Executive and the
Parliament will perhaps need to look at for the
future.
Jackie Baillie referred to work that is being done
in the Parliament in relation to the various
commissioners’ offices. Clearly, there is a growing
anxiety about them and I think that we need to
protect the interests of the public by using money
wisely and ensuring that the public is not confused
about where to go for different levels of complaint.
Perhaps we will need to have another debate at
some point.
The Convener: I invite Jackie Baillie to wind up
and decide whether she wishes to press or
withdraw amendment 134.
Jackie Baillie: I will try to pick up on all the
points that members have raised—in a way, they
are grouped together. First, I say to Stewart
Maxwell that, although it came late in the day,
during stage 1, we received evidence that
suggested that there could be considerable
duplication between the ombudsman’s role and
that of the proposed independent police
complaints commissioner. We reflected that in one
of the recommendations in our stage 1 report, and
I have now taken that to a logical conclusion by
attempting to address exactly what the Executive
wants to achieve, albeit by using a different body
that already exists.
I am clear that, although I may not have the
technical expertise of the minister and his
department, I sought to match exactly the bill’s
intentions. If I have failed to achieve that for a
technical reason, I would expect the minister to
tidy that up.
In relation to the role of the Crown Office and
Procurator Fiscal Service, I hope that I can
reassure Stewart Maxwell that no difference is
intended between the role that I propose for the
ombudsman and that of the proposed police
complaints commissioner.
Jeremy Purvis, too, can feel reassured by what I
said about technical issues. As far as I am
concerned, there is no intention to make the
process weaker—quite the contrary: I want to
make it more transparent and stronger. At the
heart of the bill lies the intention to give the
general public, rather than us, the ability to access
independent and robust complaint mechanisms.
Therefore, by making the process more
transparent, we will strengthen it. I would expect
the ombudsman to capture the proposed
commissioner’s powers, such as the power to
issue guidance.
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I will focus on the ombudsman for a couple of
reasons. First, I would hate the suggestion to
come out of this meeting that we somehow got it
wrong in 2002 and that the ombudsman is
incapable of operating in a specialist role in
complex areas—the ombudsman already does
that.
When
we
brought
together
the
responsibilities of four ombudsmen in 2002, we
included the responsibilities of the Scottish
parliamentary and health service ombudsman.
Health is an extremely complex area that involves
a huge range of governance issues, but the
Scottish public services ombudsman employs
specialist staff to enable her to deal effectively and
comprehensively with such matters.
15:15
Secondly, although the minister is right to say
that police officers have a specialist role—they
deal with a huge range of difficult situations, the
nature of which we cannot begin to second
guess—I would expect the ombudsman to be as
sensitive as we are about the recruitment of a
police complaints commissioner. I see no logical
reason to suggest why that would not be the case.
My fundamental concern is to ensure that the
public are not confused. I suspect that we might all
struggle to understand the differences between
maladministration, service failure and action that
leads to a complaint about an individual police
officer—never mind how we might explain those
differences to some of our constituents. If we want
a robust and independent process, we must
seriously consider the proposals in amendment
134.
However, I have listened to what has been said
and I am all for consensus. I note that there is
some consensus that there might be too much
institutional clutter. Given that I am attempting not
to weaken but to strengthen the ombudsman’s role
in police complaints, I am prepared to withdraw
amendment 134. I reserve the right to lodge
another amendment at stage 3, because there is
substance to my proposal, as the consensus in the
committee demonstrates. However, I do not want
to split the committee unnecessarily and I am sure
that the minister’s suggestion that the Executive or
the Parliament might give the matter wider
consideration indicates that he is minded to do so
before stage 3.
Amendment 134, by agreement, withdrawn.
Section 31—The Police Complaints
Commissioner for Scotland
Amendment 135 not moved.
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THE POLICE COMPLAINTS COMMISSIONER FOR SCOTLAND

The Convener: Amendment 79, in the name of
the minister, is grouped with amendments 80 to
84.
Hugh Henry: Amendment 79 provides a
detailed list of the people who will be disqualified
from being appointed to the office of police
complaints commissioner for Scotland. The
amendment replaces paragraphs 2(1)(b) and
2(1)(c) of schedule 4, to make it expressly clear
that anyone who has served as a constable in the
United Kingdom—including the Channel Islands
and the Isle of Man—cannot be appointed to the
office of commissioner. Amendment 79 also
contains a technical amendment, which makes it
clear that a person who
“is or has been a member of staff of the Authority”—

as opposed to an employee of the authority—is
also disqualified. It is vital that the commissioner
be totally independent from the police.
Amendment 79 will help to secure that
independence.
The bill provides that a person who has been
“sentenced to a term of imprisonment of 3 months or more
is disqualified for appointment to the office of
Commissioner during the period of 5 years following the
day on which the person was sentenced.”

Amendment 81 removes that provision and gives
the minister the flexibility to decide whether a
criminal conviction has any bearing on a person’s
suitability for the role.
The bill provides that ministers may dismiss a
commissioner who has,
“since appointment, been sentenced to imprisonment for a
term of 3 months or more”.

Amendment 83 gives ministers the flexibility to
dismiss a commissioner on the ground of any
criminal conviction, whether or not a custodial
sentence is imposed.
Amendments 80 and 82 are minor, technical
amendments, which improve the drafting of
provisions.
Amendment 84 corrects the terminology in
paragraph 5(2) of schedule 4 to reflect the fact that
the commissioner will be an office holder rather
than an employee.
I move amendment 79.
The Convener: The amendments give ministers
the power to make the decisions that you
described. Obviously we do not know who the
ministers will be in the future and the amendments
leave matters fairly open. Why will you not make
the bill more specific?
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Hugh Henry: We want a degree of flexibility, as
I explained. The bill could set out a specific length
of sentence or period of imprisonment, but we
might all think that a person who was guilty of an
offence that might attract a lesser sentence should
be barred from consideration for the office of
commissioner.
Similarly, if someone who was in post were to be
convicted of an offence that caused widespread
public concern, but a judge—for whatever
reason—decided that imprisonment for three
months or more was unsuitable, that person could
continue in post and nobody would be able to do
anything about that, despite sufficient concern
being felt. The aim is to ensure that we can act
and react to circumstances that none of us can
foresee.
I will give an example of a recent situation in my
area: local authority employees downloaded
completely inappropriate material from the internet
and the local authority decided that some of those
people should no longer be its employees. I have
no access to information about that and I have
taken at face value what has been said. We can
imagine that the commissioner could download
something reprehensible but not attract a prison
sentence. Would they be a fit and proper person to
do their job? Would they be able to do their job if
they decided to stay? Would they have the
confidence of the Parliament and the public? Their
act might not attract a prison sentence, but
sufficient concern could be felt. We should have
flexibility to respond appropriately to such
situations.
Mr Maxwell: Most of the organisations that are
listed operate within the United Kingdom. The first
line of amendment 79 says:
“is or has been a constable of a police force”.

Does that cover somebody from abroad, such as a
member of a police force in the European Union
who is entitled to work here?
The line at the end of the amendment says:
“is or has been a member of staff of the Authority”.

Does that cover all the staff of police forces,
including all civilian and support staff?
What is the definition of a member of a police
force or a constable? Does that apply from the first
day of employment or the first day of the training
course at Gullane? Does it apply when someone
returns to the authority or police force? Does it
operate from the day when someone applies to
become a member of a police force, although they
would not be an employee or a member at that
point? Is that situation taken into account? The
amendment does not seem to deal with it.
Hugh Henry: The answer to the first question is
that the amendment covers only the United
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Kingdom and the jurisdictions that are listed. It
does not cover other parts of Europe, because
someone who came from outwith these islands
would have no connection, so the question of
impartiality would not arise. If people feel that
having been a member of a police force anywhere
in the world should debar someone from
appointment, we can reflect on that. An element of
ministerial discretion will remain. The issue is not a
huge sticking point. We will have discretion; we
refer only to the UK.
The short answer to the second question is no.
The answer to the third question is that the
definition applies from the day when someone
takes their oath.
Mr Maxwell: I agree that the matter is not a big
issue. However, if the principle is that we will
disallow members of police forces, it seems
reasonable to disallow people who have been
members of police forces outwith the UK. If that is
the principle, the provision is slightly odd, so I
wondered whether you should reflect on it. For the
same reason, do you think that people who have
attempted to join the police force but for whatever
reason have never become employees of it should
be disallowed?
Hugh Henry: Before stage 3 we will reflect on
the point about people being members of police
forces elsewhere. It may be that in a changing
world—we are members of the European Union—
people feel part of a wider police network. I do not
know whether that is the case, but we will examine
the issue. It has not been a big issue for us, but
we will reflect on it.
Amendment 79 agreed to.
Amendments 80 to 84 moved—[Hugh Henry]—
and agreed to.
Schedule 4, as amended, agreed to.
Section 32—Examination of manner of
handling of complaint
The Convener: Amendment 85, in the name of
the minister, is grouped with amendments 86, 89,
94, 113, 114, 116 and 119.
Hugh Henry: Amendment 85 is a technical
amendment to section 32(1) to add the words “the
complainer”. The definition that is provided avoids
the need to define what is meant every time that
the phrase is used in the provisions on police
complaints.
Amendments 86 and 89 adjust section 32. They
put the PCCS under a duty to keep the person
whom the complaint is about, as well as the
complainer, informed about what conclusions the
commissioner has reached and what actions he or
she decides to take in relation to a complaint. The
amendments will ensure that all the key people
are kept informed appropriately.
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Amendment 94 changes section 33(4) to ensure
that the complainer, any individual against whom a
complaint is made and the appropriate authority in
relation to the complaints are all notified if the
commissioner decides to discontinue or not
proceed with a complaint handling review.
Amendments 113, 114 and 116 make changes
to section 36 to put the PCCS under a duty to
keep informed both the appropriate authority in
relation to the complaint and any person who is
the subject of a complaint, in addition to keeping
the complainer informed.
Amendment 119, which changes section 37, is
largely consequential to amendment 116.
Amendment 119 ensures that if the commissioner
has to discontinue the reconsideration of a
complaint or cannot proceed with the process, for
example because it transpires that the complaint is
of a criminal nature, the person who is complained
about and the appropriate authority in relation to
the complaint should be told about that as well as
the complainer.
I move amendment 85.
Jeremy Purvis: My point is a minor one, but I
would be grateful if the minister could tell us
whether it has been considered. There may well
be cases in which someone makes a complaint on
behalf of someone else. The person may be a
vulnerable adult who might not be competent
under other legislation. Would the complainer be
the individual who is aggrieved or their
representative?
Hugh Henry: It would be the person who is
acting on behalf of the vulnerable adult.
Amendment 85 agreed to.
Amendment 86 moved—[Hugh Henry]—and
agreed to.
The Convener: Amendment 87, in the name of
the minister, is grouped with amendment 115.
Hugh Henry: Amendment 87 is a minor
amendment to make the provision consistent with
the drafting of section 36(2)(b). It reflects the fact
that the commissioner, after reviewing a
complaint, may decide that further action either is
or is not necessary. Amendment 115 removes the
requirement for the commissioner to provide
relevant persons with any provisional findings of
the investigations when the commissioner is
supervising the reconsideration of a complaint.
There could be circumstances in which a statutory
requirement to do that would prove unhelpful,
particularly if a case is controversial or the subject
of public debate.
I move amendment 87.
Amendment 87 agreed to.
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15:30
The Convener: Amendment 88, in the name of
the minister, is grouped with amendments 93, 95,
102, 104, 124, 128, 129 and 130.
Hugh Henry: Amendment 88 is a drafting
amendment, in consequence of the fact that a
definition of a reconsidering authority has been
inserted in the bill. The amendment clarifies that
the commissioner must send a copy of the
complaint handling report to the appropriate
authority that dealt with the initial complaint.
Amendments 93 and 95 make it clear that
section 33(1) and section 33(4)(b) apply to the
appropriate authority that received the initial
complaint, rather than to a reconsidering authority,
which could be a body that did not deal with the
initial complaint.
Amendment 124 creates a new section that
defines more clearly which authority is to be the
appropriate authority in relation to a relevant
complaint, based on its specific circumstances.
The newly expanded provisions build on and
substitute for the definition of an appropriate
authority that was previously given in section 43.
The amendment ensures that a definition of an
appropriate authority is provided for complaints
that are made against individuals who serve with
the police, as well as for complaints that are made
against a particular policing body and in which
individuals are not identified.
Amendment 128 is a minor drafting amendment
that defines the authority and the agency with
reference to section 30.
Amendments 102 and 104 remove extraneous
words from the provisions in section 34, which are
not needed as a result of amendment 128.
Amendments 129 and 130 are consequential on
amendment 128 and abbreviate the names of the
agency and the authority in section 43.
I move amendment 88.
Amendment 88 agreed to.
Amendment 89 moved—[Hugh Henry]—and
agreed to.
The Convener: Amendment 90, in the name of
the minister, is grouped with amendments 91, 92,
108 to 112, 117, 118 and 120 to 123.
Hugh Henry: Amendment 91 enables the PCCS
to ask a relevant authority other than the authority
with which the complaint originated to reconsider
that complaint, if he or she considers that to be
appropriate. The amendment ensures that, if a
relevant authority that is different from the one that
received the initial complaint is directed to
reconsider the complaint, it is sent a copy of the
report that the commissioner draws up after
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reviewing the complaint. There may be cases in
which a complaint was originally handled by
Lothian and Borders police, for example, but in
which the commissioner decides that Central
Scotland police would be better placed to
undertake a review. The provision builds on
current arrangements that allow one force to ask
another to investigate its actions, if it believes that
that is appropriate. The amendment defines the
authority that is tasked with reconsidering the
complaint as the reconsidering authority.

Hugh Henry: Maureen Macmillan makes a valid
point about using the same word to describe an
organisation and an individual.

Amendments 90, 92, 109, 112, 117, 118, 120,
121 and 122 change the term “appropriate
authority” to “reconsidering authority”, in
consequence of the insertion in the bill of a
definition of a reconsidering authority.

Amendments 91 and
Henry]—and agreed to.

Amendment 108 substitutes for section 35(1), to
ensure that the duty to appoint a person to
reconsider a complaint is imposed on a
reconsidering authority.
Amendment 110 makes it clear that, if the
reconsidering authority is the body that received
the initial complaint, it must not appoint the person
who previously looked at the complaint to
reconsider it.
Amendment 111 is a small drafting amendment
to make the provision more precise. It is
consequential on the definition of relevant
complaint that is inserted in section 34 by
amendment 96.
Amendment 123 provides that the person who
reconsiders the handling of a complaint must send
a copy of their final report to both the appropriate
authority in relation to the complaint and the
reconsidering authority, in cases where those are
not the same authority.
I move amendment 90.
Maureen Macmillan (Highlands and Islands)
(Lab): I seek clarification of the definition of the
word “person”. In amendment 91, a person seems
to be a legal entity, rather than necessarily an
individual. However, in amendment 108, a person
seems to be an individual. Is that correct? The
position is a bit confusing.
Hugh Henry: Amendment 108 relates to an
individual.
Maureen Macmillan: Amendment 91 contains
the phrase
“to any other person who is a relevant authority”.

Hugh Henry: Amendment 91 refers to a body.
Maureen Macmillan: The same word is used,
which could be a bit confusing. Is there any way
that a person can be distinguished from a legal
entity?
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The Convener: Perhaps the minister could
lodge an amendment at stage 3.
Hugh Henry: From a legal point of view, I do not
know whether that can be done. We will consider
whether it is possible.
Amendment 90 agreed to.
92

moved—[Hugh

Amendment 136 not moved.
The Convener: The question
amendment 136 be agreed to—

is,

that

Members: It was not moved.
The Convener: Thank you. Remember that I
still have my L-plates on.
Section 33—Duty of Commissioner not to
proceed with certain complaint handling
reviews
Amendments 93 to 95 moved—[Hugh Henry]—
and agreed to.
Amendment 137 not moved.
Jackie Baillie: While I am impressed with your
progress, convener, we have missed out agreeing
to section 32. Perhaps we should do that.
The Convener: We do not need to agree to
section 32 because the amendment to leave it out
was not moved; I am told that that means that the
section is agreed to. However, I thank Jackie
Baillie for her testing question.
Section 34—Meaning of “relevant complaint”
The Convener: Amendment 96, in the name of
the minister, is grouped with amendments 97 to
101, 103, 105 to 107, and 125.
Hugh Henry: It will be helpful if I clarify in detail
what constitutes a relevant complaint that can be
considered by the PCCS. Amendment 96 will do
that by creating new subsections 34(1A) to
34(1D). Amendment 96 will make it clear that a
relevant complaint is to include any written
statement of dissatisfaction about acts or
omissions by a police organisation or by
individuals. We want people to be able to see that
their complaints are resolved effectively, whether
they identify the individuals who are involved or
whether the complaints relate more generally to
the service that is provided by an organisation. For
example, a person who experiences poor service
at the hands of a call centre would probably not be
in a position to identify particular individuals.
Instead, the complaint would be of a more general
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nature: “I rang but I couldn’t get through,” “Nobody
came to my assistance,” “Service is not
acceptable,” or “I didn’t like how they spoke to
me.” If a complaint such as that is not handled
well, we want the PCCS to be able to look into it,
even though no named individuals are being
complained about.
The amendment will also clarify that the PCCS’s
remit to review complaints extends to complaints
about off-duty as well as on-duty acts or
omissions. That may arise if, for example, a
member of the public complains about the actions
of police staff at a residential training centre.
We think that it is preferable to use the phrase
“acts and omissions” rather than the word
“conduct”. That terminology is already used in
other provisions on police complaints in the bill.
Amendments 97 to 99 will ensure consistency
throughout the provisions.
Amendment 100 will ensure that the definition of
a person who is serving with the police, which is
given at section 34(3), will apply in all police
complaints provisions in the section.
Amendment 101 is a minor technical
amendment that will ensure that the PCCS’s
coverage will extend to complaints that are made
against people who are appointed by contract
under section 9 of the Police (Scotland) Act 1967
as well as those who are employed directly by the
police authorities or joint police boards.
Amendment 103 will remove the words “Deputy
Director” from section 34(3)(d). We believe that
they are superfluous because the definition that is
contained in the remainder of the section already
includes deputy directors. The amendment will
also make it clear that a member of the agency,
not just the deputy director, will be regarded as
being a person who serves with the police for the
purposes of the police complaints provisions.
Amendments 105 and 125 are minor
amendments to sections 34 and 39 that will
improve the drafting of the provisions. Amendment
106 is a minor amendment that is consequential
on amendment 96. There is no longer a need for
section 34(4) because the provision is included in
new subsection (1)(e).
Amendment 107 will move section 34 to a new
position—before section 32—which will make the
provisions easier to follow because the definition
of a relevant complaint will be provided in advance
of them.
I move amendment 96.
Jeremy Purvis: There are two matters on which
I seek the minister’s thoughts, the first of which is
the requirement that a written statement
expressing dissatisfaction be made. I understand
that, at the moment, a member of the public
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making an oral complaint to a police officer or
senior officer can start internal complaints
proceedings. Why, if that is the case, will a written
statement have to be made?
Secondly, new section 34(1C) states:
“An act or omission need not be one occurring in the
course of a person’s duty”.

Does that mean that a complaint can be made
against an off-duty police officer?
Hugh Henry: The answer to the second
question is yes. On the first question, an oral
complaint needs at some stage to become a
written complaint. If someone phones up and says
that they want to make a complaint, that in and of
itself will not be sufficient; they will need to sit
down with a relevant individual, give the details
orally and then be asked to sign the complaint,
which will then constitute the written statement of
complaint. Some people might have difficulty
submitting written complaints. We do not want
them to be excluded.
Equally, for a complaint to be processed, there
needs to be something in writing. Even if someone
has orally given the information to a relevant
member of staff, I would want them where
possible to sign the complaint in order to confirm
what they have said and what they are
complaining about. If a person needs help to take
that process a step further, voluntary organisations
such as citizens advice bureaux can help.
We are not trying to exclude people from making
oral complaints; rather, we are trying to ensure
that when a complaint goes into the system it is in
an appropriate form and it is accurate. As Jeremy
Purvis will know—I am sure that he has
experienced this as an MSP, as I have—when we
act on what people have said, they can come back
and say that they meant something different and
that we have not fully addressed their point. There
could be a dispute about what the complaint or
issue was, so to get the complaint in writing is the
right thing to do.
The Convener: I presume that you would
expect the person who was making the complaint
to receive a copy of what they had signed.
Hugh Henry: Yes.
15:45
Jeremy Purvis: I understand that. Certainly,
any complaint that I have taken up with a senior
officer on a constituent’s behalf has always been
in writing and has sometimes already been the
subject of discussion. However, a member of the
public is not required to make a written submission
before a police officer can log the fact that the
person has witnessed an incident or a crime, but
that will be a criterion for making a complaint
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about conduct that they have witnessed. Why
should there be an increased threshold for making
a relevant complaint? I appreciate that the police
will need a record of the complaint before they can
carry out an internal investigation, but I suggest
that requiring a written statement is a threshold
that some people may be unable to meet and that
it is unnecessary if the person has made an
appropriate oral complaint of which a record has
been kept. When such a complaint is
reconsidered, it will be easy for the police to say
that no written statement of dissatisfaction was
made at the outset.
Hugh Henry: It is in the interests of the
complainer and the person against whom the
complaint is made to have a record that confirms
the substance of the complaint. If it were possible
simply on the basis of what somebody had said to
launch an investigation that could jeopardise an
individual’s career, I would be worried that things
could be misinterpreted or misunderstood. Not for
the first time, situations might arise in which
people are surprised by the unintended
consequences of action that followed something
that they had said. It is in everyone’s interests that
there be a clear record.
People will be able to complain orally, but their
complaint will need to be typed up and then signed
by them. However, the written statement must be
the first step in the due process. As the convener
said, the written statement will not only form part
of the record of the complaint’s proceedings; it will
also provide the complainer with a record of what
exactly is being investigated.
The Convener: The question is, that
amendment 96 be agreed to. Are we agreed?
Members indicated agreement.
Jeremy Purvis: On a question of procedure,
how do I register an abstention?
The Convener: Your remarks will be recorded
in the Official Report. Did you want us to move to
a vote?
Jeremy Purvis: I wish, on the basis that I have
given, to abstain from agreeing to amendment 96.
The Convener: You should have said “No”
when I asked whether the amendment is agreed
to.
The question is, that amendment 96 be agreed
to. Is that agreed?
Members: No.
The Convener: There will be a division.
FOR
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Fox, Colin (Lothians) (SSP)
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Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)

ABSTENTIONS
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
6, Against 0, Abstentions 1.
Amendment 96 agreed to.
Amendments 97 to 106 moved—[Hugh Henry]—
and agreed to.
Amendment 138 not moved.
Amendment 107 moved—[Hugh Henry]—and
agreed to.
Section 35—Appointment of person to
reconsider complaint
Amendment 108 moved—[Hugh Henry].
Bill Butler: Should section 34 not have been
agreed to just then, convener?
The Convener: No—it is like the previous
section.
Amendment 108 agreed to.
Amendments 109 and
Henry]—and agreed to.

110

moved—[Hugh

Amendment 139 not moved.
Section 36—Duty to keep complainer and
Commissioner informed
Amendments 111 to
Henry]—and agreed to.

117

moved—[Hugh

Amendment 140 not moved.
Section 37—Power of Commissioner to
discontinue reconsideration
Amendments 118 to
Henry]—and agreed to.

122

moved—[Hugh

Amendment 141 not moved.
Section 38—Final reports on reconsideration
Amendment 123 moved—[Hugh Henry]—and
agreed to.
Amendment 142 not moved.
After section 38
Amendment 124 moved—[Hugh Henry]—and
agreed to.
Section 39—General functions of the
Commissioner
Amendment 125 moved—[Hugh Henry]—and
agreed to.
Amendment 143 not moved.

2073

7 MARCH 2006

2074

Section 40—Reports to the Scottish Ministers
Amendment 144 not moved.
Section 41—Provision of information to the
Commissioner
The Convener: Amendment 126, in the name of
the minister, is the only amendment in the group.
Hugh Henry: Amendment 126 is a minor
drafting amendment that will remove from section
41(4) a superfluous reference to “an appropriate
authority”. The amendment will ensure that that
subsection correctly refers back to “a relevant
authority”, which is mentioned in its first line.
I move amendment 126.
Amendment 126 agreed to.
Amendment 145 not moved.
Section 42—Power of Commissioner to issue
guidance
The Convener: Amendment 127, in the name of
the minister, is the only amendment in the group.
Hugh Henry: Amendment 127 reflects the fact
that there will be no need for the police complaints
commissioner to issue guidance other than “to
relevant authorities” and
“to persons appointed to reconsider complaints”.

Sections 42(1)(a) and 42(1)(b) capture all the
relevant parties, so paragraph (c) is not needed.
I move amendment 127.
Amendment 127 agreed to.
Amendment 146 not moved.
Section 43—Interpretation of Chapter 2
Amendments 128 to
Henry]—and agreed to.

130

moved—[Hugh

Amendment 147 not moved.
Sections 44 to 46 agreed to.
The Convener: That concludes for today our
stage 2 consideration of the Police, Public Order
and Criminal Justice (Scotland) Bill. I thank the
minister’s team for attending. We could do with a
short interval before we go to the next item.
As a matter of information for the committee and
the minister, the target for next week’s stage 2
consideration is to reach the end of section 68 and
to complete chapter 2 of part 2, on public
processions.
15:55
Meeting suspended.
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DRAFT AMENDMENT
Justice 2 Committee
Police, Public Order and Criminal Justice (Scotland) Bill – Stage 2
Text of draft Scottish Executive amendment on regulating orders

SCOTTISH PARLIAMENT BILL AMENDMENT
ID Number:

<ID Number>

Name of Proposer:
Name of Supporters:

Hugh Henry
<Supporter Names>

After section 88, insert—
<Enforcement of Sea Fisheries (Shellfish) Act 1967
Enforcement of Sea Fisheries (Shellfish) Act 1967
(1)

After section 4 of the Sea Fisheries (Shellfish) Act 1967 (c.83) there is inserted—
“4A
(1)

Powers of sea-fishery officers in relation to fishing boats to enforce
regulated fishery
For the purpose of enforcing restrictions imposed by, or regulations made by,
an order under section 1 of this Act conferring a right of regulating a fishery, a
British sea-fishery officer may exercise the powers conferred by subsections
(2) to (6) of this section in relation to—
(a) a Scottish fishing boat wherever it may be;
(b) any other fishing boat in the Scottish zone.

(2)

The officer may go on board the boat, with or without persons assigned to
assist in the duties of that officer, and may, for that purpose or for the purpose
of disembarking from the boat, require the boat to stop, and anything else to be
done which will facilitate the boarding of, or as the case may be, disembarking
from, the boat.

(3)

The officer may require the attendance of the master and any other person on
board the boat and may make any examination and inquiry which appears to
the officer to be necessary for the purpose of enforcing such restrictions or
regulations.

(4)

In particular under subsection (3) of this section the officer may—
(a) search the boat for shellfish or fishing gear;
(b) examine any shellfish on the boat and the equipment (including the
fishing gear) of the boat, and require persons on board the boat to do any
thing which appears to the officer to be necessary for facilitating the
examination;
(c) require any person on the boat to produce any relevant document in the
person’s custody or possession;
(d) for the purpose of ascertaining whether an offence under section 3(3) of
this Act has been committed, search the boat for any relevant document
and may require any person on board the boat to do anything which
appears to the officer to be necessary for facilitating the search;
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(e) inspect, take copies of and retain possession of, while any search,
examination or inspection provided for under this subsection is being
carried out, any relevant document produced to the officer or found on
board;
(f) require the master or any person for the time being in charge of the boat
to render any relevant document on a computer system into visible and
legible form and to produce it in a form in which it may be taken away;
and
(g) where the boat is one in relation to which the officer has reason to
suspect that an offence under section 3(3) of this Act has been
committed, seize and detain any relevant document produced to the
officer or found on board, for the purpose of enabling the document to be
used as evidence in proceedings for the offence.
(5)

But subsection (4)(g) of this section does not permit any document required by
law to be carried on a boat to be seized and detained except while the boat is
detained in a port.

(6)

In subsection (3) of this section, “relevant document” means a document
relating to—
(a) the boat; or
(b) the catching, landing, transportation, transhipment, sale or disposal of
shellfish.

(7)

Where it appears to a British sea-fishery officer that an offence under section
3(3) has at any time been committed the officer—
(a) may take, or require the master of any boat in relation to which the
offence took place to take, the boat and its crew to the port which
appears to the officer to be the nearest convenient port; and
(b) may detain, or require the master to detain, the boat in the port.

(8)

Where a British sea-fishery officer detains or requires the detention of a boat
under subsection (7)(b) of this section, the officer must serve notice in writing
on the master stating that the boat is or, as the case may be, is required to, be
detained until the time mentioned in subsection (9) of this section.

(9)

That time is when the master is served with a notice in writing signed by a
British sea-fishery officer stating that the previous notice ceases to have effect.

4B

Powers of sea-fishery officers on land to enforce regulated fishery
(1)

For the purpose of enforcing restrictions imposed by, or regulations made by,
an order under section 1 of this Act conferring a right of regulating a fishery, a
British sea-fishery officer may exercise the powers conferred by subsections
(2) to (11) of this section in relation to—
(a) any premises (other than a dwelling-house) used for—
(i)

carrying on any business in connection with the operation of
fishing boats;

(i)

an activity connected with or ancillary to the operation of fishing
boats; or

(iii) the treatment, storage or sale of shellfish;
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(b) any vehicle which the officer has reasonable cause to believe is being
used—
(i)

to dredge, fish for or take shellfish; or

(ii) to transport shellfish.
(2)

The officer may enter and inspect, at any reasonable time, the premises or
vehicle (and, in the case of a vehicle, for that purpose require the vehicle to
stop or require the operator to take the vehicle to a particular place).

(3)

The officer may, in exercising the power conferred by subsection (2) of this
section, take with the officer such other persons as appear to the officer to be
necessary and any equipment or materials.

(4)

The officer may examine any shellfish on the premises or vehicle and require
persons on the premises or vehicle to do anything which appears to the officer
to be necessary for facilitating the examination.

(5)

The officer may on the premises or vehicle carry out such other inspections
and tests as may reasonably be necessary.

(6)

The officer may require any person not to remove or cause to be removed any
shellfish from the premises or vehicle for such a period as may be reasonably
necessary for the purposes of establishing whether an offence under section
3(3) of this Act has at any time been committed.

(7)

The officer may require any person on the premises or vehicle to produce any
relevant document in the person’s custody or possession.

(8)

The officer may, for the purpose of establishing whether an offence under
section 3(3) of this Act has been committed, search the premises or vehicle for
any relevant document, and may require any person on the premises or vehicle
to do anything which appears to the officer to be necessary for facilitating the
search.

(9)

The officer may inspect and take copies of any relevant document produced or
found on the premises or vehicle.

(10) The officer may require any person to render any relevant document on a
computer system into a visible and legible form and to produce it in a form in
which it may be taken away.
(11) If the officer has reasonable grounds to suspect that an offence under section
3(3) of this Act has been committed, the officer may seize and detain any
relevant document produced or found on the premises or vehicle, for the
purpose of enabling the document to be used as evidence in proceedings for the
offence.
(12) A sheriff may, if satisfied by evidence on oath as to the matters mentioned in
subsection (13) of this section, grant a warrant authorising a British sea-fishery
officer to enter premises (if necessary using reasonable force), accompanied by
such persons as appear to the officer to be necessary.
(13) Those matters are—
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(a) that there are reasonable grounds to believe that documents or other
items which a British sea-fishery officer has power under this section to
inspect are on the premises and that their inspection is likely to disclose
evidence of the commission of an offence under section 3(3) of this Act;
and
(b) that any of the following is the case—
(i)

admission to the premises has been or is likely to be refused and
that notice of intention to apply for a warrant under subsection (12)
of this section has been given to the occupier;

(ii) an application for admission, or the giving of such notice, would
defeat the object of entry;
(iii) the premises are unoccupied or the occupier is temporarily absent
and it might defeat the object of entry to await the return of the
occupier.
(14) A warrant under subsection (12) of this section is valid for no more than one
month.
(15) In this section—
“premises” includes “land”; and
“relevant document” means a document relating to the catching, landing,
transportation, transhipment, sale or disposal of shellfish.
4C

Powers of British sea-fishery officers to seize fish and fishing gear
(1)

A British sea-fishery officer may seize—
(a) in Scotland or in the Scottish zone; or
(b) on a Scottish fishing boat wherever it may be,
any shellfish and any net or other fishing gear to which subsection (2) of this
section applies.

(2)

This subsection applies to—
(a) any shellfish in respect of which the officer has reasonable grounds to
suspect that an offence under section 3(3) of this Act has been
committed;
(b) any net or other fishing gear which the officer has reasonable grounds to
suspect has been used in the commission of such an offence.

(3)

In this section—
“Scotland” has the meaning given by the Scotland Act 1998 (c.46); and
references to shellfish include any receptacle which contains shellfish.

4D

Sections 4A to 4C: supplementary
(1)

A British sea-fishery officer, or a person assisting such an officer by virtue of
section 4A(2) or 4B(3) or (12), is not liable in any civil or criminal proceedings
for anything done in the purported exercise of a power conferred by section
4A, 4B or 4C of this Act if the court is satisfied—
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(a) that the act was done in good faith;
(b) that there were reasonable grounds for doing it; and
(c) that it was done with reasonable skill and care.
(2)

A person who—
(a) fails without reasonable excuse to comply with any requirement imposed
on the person by a British sea-fishery officer under a power conferred by
section 4A or 4B of this Act;
(b) without reasonable excuse prevents, or attempts to prevent, any other
person from complying with such a requirement; or
(c) obstructs such an officer in the exercise of any of those powers or the
powers conferred by section 4C of this Act,
shall be guilty of an offence.

(3)

A person who commits an offence under subsection (2) of this section is
liable—
(a) on summary conviction, to a fine not exceeding the statutory maximum;
(b) on conviction on indictment, to a fine.”.

(2)

In section 22 of the Sea Fisheries (Shellfish) Act 1967 (c.83) (interpretation), after the
definition of “sea fishing boat” there is inserted the following definition—
““Scottish fishing boat” means a fishing vessel registered in the register
maintained under section 8 of the Merchant Shipping Act 1995 (c.21)
whose entry in the register specifies a port in Scotland as the port to
which the vessel is to be treated as belonging;”.

(3)

In section 15 of the Sea Fisheries Act 1968 (c.77) (amendment of Sea Fisheries
(Shellfish) Act 1967), after subsection (2) there is inserted—
“(2A) The reference in section 3(1) of the Sea Fisheries (Shellfish) Act 1967 to an
order under section 1 of that Act conferring on the grantees a right of
regulating a fishery which imposes restrictions on, or makes regulations
respecting, the dredging, fishing for and taking of shellfish shall be construed
as including a reference to an order under section 1 of that Act conferring on
the grantees such a right which enables the grantees, with the consent of the
appropriate Minister, to impose such restrictions or make such regulations; and
the references in sections 3(1)(a), (2) and (3) of that Act to restrictions and
regulations shall be construed as including a reference to restrictions so
imposed and regulations so made.
(2B)
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The references in sections 4A(1) and 4B(1) of the Sea Fisheries (Shellfish) Act
1967 to restrictions imposed by, or regulations made by, an order under section
1 of that Act conferring a right of regulating a fishery, shall be construed as
including a reference to restrictions imposed by, or regulations made by, the
grantees by virtue of an order under section 1 of that Act which enables the
grantees, with the consent of the appropriate Minister, to impose such
restrictions or make such regulations.”.>
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FINAL REPORT TO THE JUSTICE 2 COMMITTEE
PROPOSED LEGISLATION GIVING POWERS TO ENFORCE REGULATING
ORDERS: KEY FINDINGS OF RESPONSES TO A PUBLIC CONSULTATION

1.

Background on Regulating Orders (ROs)

Regulating Orders (ROs) are a legislative tool to enable the establishment, improvement,
maintenance and regulation of local shellfisheries through the introduction of a licensing
scheme and other management measures.
Partnership agreement commitment number 346 states “we will legislate to permit
enforcement of Regulating Orders within the range of activities of the Scottish Fisheries
Protection Agency (SFPA)”.
ROs are made under the Sea Fisheries (Shellfish) Act 1967 (the 1967 Act) and are granted to
a particular person or body (referred to as a “grantee”). They cover named species of
shellfish within a specific area of inshore or tidal waters. ROs remain in force for a fixed
period not normally exceeding 20 years. They enable the grantee of the RO, with the consent
of Scottish Ministers, to impose restrictions and regulations in relation to the dredging,
fishing for and taking of shellfish of specified kinds within the defined RO area. There
should be clear linkage between stock assessment, the aims of the Order and the proposed
regulatory measures. In effect, an RO grants management responsibility for a local
shellfishery to the grantee and allows the grantee to issue licences, and/or impose the
payment of tolls or royalties before fishermen may be granted access to the regulated fishery.
The only RO currently in force is the Shetland RO, granted in 1999. The Solway Firth
Regulated Fishery (Scotland) Order 2006 was laid before Parliament on Friday 10 February
and is due to come into force on 13 March. It is likely that the fishery would be opened by the
grantee a few days later. The proposed Highland Regulating Order is about to be subject to an
independent inquiry; a process provided for in the 1967 Act.

2.

Background to the Consultation

It has become clear that there is a fundamental difficulty with Regulating Orders in that there
are insufficient powers under existing statute for them to be effectively enforced. Currently, a
management organisation set up by a grantee to run a RO has sole responsibility for
enforcement but does not have express powers of enforcement conferred upon it to enable it
to do so. The Scottish Fisheries Protection Agency (SFPA), which enforces all other relevant
sea fisheries legislation in Scotland, has no powers to enforce any restrictions or regulations
made under a RO.
The original aim was to include proposals for the enforcement of ROs in the Aquaculture and
Fisheries Bill due later this year. However, in October 2005, the Minister for Justice agreed
that provisions relating to the enforcement of ROs could be included in the Police, Public
Order and Criminal Justice (Scotland) Bill during the stage 2 consideration of that Bill. This
would enable any new powers to be on the statute book by the autumn of 2006, which is


95

J2/S2/06/7/2
significantly earlier than would be the case using Aquaculture and Fisheries Bill alternative.
The new powers would allow any Solway Regulating Order to be more effectively enforced
by the grantee and the SFPA with support from the Police as required. The powers will help
to prevent illegal fishing by licence holders and conserve stocks. Crucially, they will also
help to address heath and safety concerns and help to prevent loss of life in the dangerous
circumstances which the Solway cockle fishery presents. The new powers will also allow the
more effective enforcement of the Shetland Regulating Order and of any subsequent ROs.

3.

The Consultation Process

On 18 January 2006, The Scottish Executive Environment and Rural Affairs Department
published a consultation document “Proposed Legislation Giving Powers to Enforce
Regulating Orders”. The aim of the consultation was to obtain views on possible approaches
to improving the enforcement of Regulating Orders. The consultation paper was sent to 150
individuals and organisations. A copy of the paper was sent to the Committee.
A period of four weeks was given for consultation with the date for responses being 15
February. This period was significantly shorter that the Executive’s standard 12 week
duration for consultation exercises. The decision on a shorter period was taken on the basis of
exceptional circumstances which were and are being faced, in particular on the Solway where
life is being endangered, and which the new powers will seek to address. The short duration
has understandably elicited some criticism from some parts of the fishing industry. In
response to this we agreed that responses would be accepted and considered up to 2 weeks
beyond the original deadline meaning that consultees who require more time had until 1
March to submit their responses.
The consultation document set out the background to the consultation, highlighted the key
topics for consideration and posed a number of questions to which responses were invited.
The questions focussed on who should be empowered to enforce Regulating Orders (ROs)
whether that should be both the Scottish Fisheries Protection Agency (SFPA) and the grantee
of an RO jointly, the SFPA solely, the grantee solely or some other arrangement. The
consultation paper also listed suggested powers (based on the SFPA’s existing powers) for
enforcing ROs and asked if respondents felt that these were appropriate. A final question
asked respondents if they had any additional changes that they would like to see in relation to
the enforcement of ROs or fisheries legislation more generally.
The majority of the consultation papers were issued by email. The paper was also made
available on the Scottish Executive website for any interested individuals. The content of the
paper itself was set out as clearly and simply as possible in order to facilitate responses within
the timescale.
In the consultation paper, we also offered to hold face to face meetings during the
consultation period for interested parties. This offer was not taken up. The opportunity was
taken, however, to highlight the main issues to key stakeholders involved in the Solway
Regulating Order when we met with them on Wednesday 1 February.
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4.

Who Responded to the Consultation

A total of 26 responses were received. One response which was made up of a completed
respondent information form but with no substantive comments or means of identifying the
respondent. This response has not been included in the analysis below. The table at Annex
A contains a full list of those organisations which responded and individuals who responded
and are content for their response to be made public.
3 individuals and 23 organisations responded. 15 responses were made up of written
comments and 11 responding to the specific questions set out in the consultation paper.

5.

Summary of Responses

A summary of the responses received to the questions contained in the consultation paper is
set out below:

Question 1: Should both the grantee and the SFPA have the ability to enforce a RO
thus enabling different situations and circumstances to be met?
10 respondents said that both the SFPA and the RO grantee should have the ability to enforce
a RO (3 of the 10 said that the SFPA should have a duty to enforce ROs). 9 disagreed and 7
did not address the specific question.
Question 2: Is it your view that the grantee should have sole powers to enforce ROs?
3 respondents agreed that the grantee should have sole powers to enforce ROs. 16 disagreed
and 7 respondents did not address the specific question
Question 3: Is it your view that the SFPA should have sole powers to enforce ROs?
6 respondents said that the SFPA should have sole powers to enforce ROs. 13 disagreed and
7 did not address the specific question.

Question 4: Would you prefer another arrangement? If so, please provide details.
4 respondents said that they would prefer another arrangement for enforcing ROs. 3 of these
proposed that existing RO grantees should put forward their regulations to the local Inshore
Fisheries Group (IFG) for approval before being proposed for adoption by Scottish Ministers
in exactly the same way and on the same basis as other proposals for regulation would be
made by an IFG. The Gangmaster Licensing Authority (GLA) proposed options to ensure
that the 2 regulatory regimes (the RO and gangmaster legislation) will be mutually supportive
regarding enforcement and SEERAD will discuss this point further with the GLA.
9 respondents stated definitively that they would not prefer another arrangement and 13
respondents did not address the specific question.
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Question 5: Are the powers set out above appropriate powers for enforcing ROs?
Alternatively, do you think that some other arrangement should be put in place? Please
provide details.
7 responded that they thought the powers as set out in Section 5.2 of the consultation paper
were appropriate for enforcing ROs. 7 respondents disagreed (4 specifically in relation to
giving the powers set out at Section 5.2 to RO grantees and 3 respondents sought additional
powers for the SFPA and grantees). 12 respondents did not address the specific question in
their response.

Question 6: In addition to the proposals at 5 above, are there any additional changes
that you would like to see in relation to enforcement of ROs or fisheries legislation more
generally?
10 respondents suggested additional changes. 2 respondents did not have any additional
changes to make and 13 did not address the specific question. The following suggestions
were made:

x
x
x
x
x
x
x
x
x
x
x
x
x

Status of “reporting agency” in terms of submission of reports to the Procurator Fiscal
should be afforded to the grantee if this is not already in place.
The question of any breaches of the order being a scheduled offence in relation to the
Proceeds of Crime may be worthy of consideration.
Legal liability for those engaged in unsustainable activities (whether technically
permissible or not) by a general duty being imposed to fish reasonably.
More balanced representation of all the sectors involved in SEERAD’s management.
The incorporation of the UK biodiversity plan into fisheries administrative law.
The establishment of statutory no take zones following the Royal Commission on
Environmental Pollution report.
Consider an offence of illegal possession of shellfish.
Need for realistic fines to deter illegal fishing.
Consider dovetailing GLA and RO licence conditions in order to facilitate joint
enforcement
Need for Police to have necessary powers, training and resources to be an effective
enforcement partner
Consider a power of seizure in relation to fishing gear and associated vehicles.
Need for enforcement powers to apply outwith an RO area if there is good reason to
believe that an offence has taken place within a RO area
Consider making arrangements for licence revocation more straightforward.

Many of these issues are outwith the scope of the Police Bill at this time. However, SEERAD
will be considering these issues both in relation to RO enforcement and fisheries legislation
more generally and will engage with relevant stakeholders to explore some of these points
further.
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6.

Summary of Key Themes

Overall, those responding to this consultation tended to focus on a number of distinct and
often conflicting themes. These included themes which were directly relevant to this
consultation including:

x
x
x
x
x
x

Little support (12%) for the grantee having sole powers for enforcing a RO
More support for the SFPA (23%) to have sole powers to enforce ROs
Most support for both the SFPA and the grantee (38%) to have powers to enforce ROs
Support for the improved enforcement of ROs
Need for improved enforcement to prevent illegal fishing on the Solway Firth under any
future RO
Role of Inshore Fisheries Groups (IFGs) in relation to ROs

Other themes that emerged from the responses did not relate directly to this consultation but
were more about respondents’ views on ROs either generally or specifically. These included:

x
x
x

Support for ROs generally as a fisheries management tool ( and therefore, support for
improved enforcement powers generally)
Objections to ROs generally as a fisheries management tool (and therefore, objection to
any improved enforcement powers proposed )
Objections to specific ROs

ENVIRONMENT AND RURAL AFFAIRS DEPARTMENT
MARCH 2006
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LIST OF CONSULTEE RESPONDENTS (who are either organisations or who are
content for their names to be made public)

Annan Fishermen’s Association
Angus Council
Clyde Fishermen’s Association
Comhairle Nan Eilean
Community of Arran Seabed Trust
Dumfries and Galloway Constabulary
Food Standards Agency Scotland
Gangmasters Licensing Authority
Highland Council
Highland Shellfish Management Organisation
Mallaig and North West Fishermen’s Association
Mr Stanley Gray
Mr Robert Leask
Mull Aquaculture and Fisheries
Orkney Creel Fishermen’s Association
RSPB
Scallop Association
Scottish Association of Shellfish Growers
Scottish Environment Protection Agency
Scottish Natural Heritage
Shetland Shellfish Management Organisation
Shetland Fishermen’s Association
Solway Firth Partnership
Solway Shellfish Management Organisation
Mr John Tooth
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Police, Public Order and Criminal Justice (Scotland) Bill
3rd Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Section 1
Sections 2 to 12
Sections 13 to 29
Sections 30 and 31
Sections 32 to 91
Sections 92 to 95

Schedule 1
Schedule 2
Schedule 3
Schedule 4
Schedule 5
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 47
Hugh Henry
149

In section 47, page 23, line 13, leave out subsections (1) to (5) and insert—
<(1)

This section applies where—
(a) a person is convicted of an offence; and
(b) the person was aged 16 or over at the time the offence was committed.

(2)

Instead of or in addition to any sentence which it could impose, the court which deals
with the person in respect of the offence may, if satisfied as to the matters mentioned in
subsection (3), make a football banning order against the person.

(3)

Those matters are—
(a) that the offence was one to which subsection (4) applies; and
(b) that there are reasonable grounds to believe that making the football banning order
would help to prevent violence or disorder at or in connection with any football
matches.

(4)

This subsection applies to an offence if—
(a) the offence involved the person who committed it engaging in violence or
disorder; and
(b) the offence related to a football match.

(5)

Where the court does not make a football banning order, but is nevertheless satisfied
that the offence was one to which subsection (4) applies, it may declare that to be the
case.>

Hugh Henry
150

In section 47, page 23, line 35, leave out <(3)(b)(iii)> and insert <(4)(b)>

SP Bill 46-ML3

1

Session 2 (2006)
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Hugh Henry
151

In section 47, page 23, line 37, leave out first <the> and insert <a football>
Hugh Henry

152

In section 47, page 24, line 1, leave out <the> and insert <a football>
Hugh Henry

153

In section 47, page 24, line 3, leave out <the> and insert <a football>
Hugh Henry

154

In section 47, page 24, line 4, leave out second <the> and insert <a football>
Hugh Henry

155

In section 47, page 24, line 5, leave out first <the> and insert <a football>
Hugh Henry

156

In section 47, page 24, line 12, leave out subsection (9)
Hugh Henry

157

In section 47, page 24, line 14, after <order> insert <, or a declaration,>
Hugh Henry

158

In section 47, page 24, line 15, at end insert <or declaration>
Hugh Henry

159

In section 47, page 24, line 16, after <order’s> insert <(or declaration’s)>
Section 48
Colin Fox

200

In section 48, page 24, line 30, leave out <contributed to any> and insert <been convicted of an
offence involving>
Section 49
Hugh Henry

160
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In section 49, page 25, line 30, leave out from beginning to <relevant> and insert <where a
relevant event occurs, to notify the football banning orders authority of the prescribed
information in relation to the>

2

Section 50
Hugh Henry
161

In section 50, page 26, line 9, leave out subsections (1) and (2) and insert—
<(1)

Schedule 4A, which specifies the relevant events referred to in section 49(2)(b) and
defines the prescribed information in relation to each such event, has effect.>
After schedule 4

Hugh Henry
162

After schedule 4 insert—
<SCHEDULE 4A
(introduced by section 50(1))
SECTION 49(2)(B): RELEVANT EVENTS ETC.
1

For the purpose of section 49(2)(b)—
(a) relevant events are the events specified in the left-hand column of the following
table; and
(b) the prescribed information, in relation to a relevant event, is the information in the
right-hand column of that table opposite the event.
TABLE
Relevant event

Prescribed information

A change of any of the names of the person The change of name
against whom the football banning order is
made
The first use by that person, after the making of The newly used name
the order, of a name for himself or herself
which was not disclosed by that person at the
time of the making of the order
A change of that person’s home address

The new home address

The acquisition by that person of a temporary The temporary address
address
A change of that person’s temporary address or The new temporary address or, as the case may
that person’s ceasing to have one
be, the fact that the person has ceased to have a
temporary address
The loss of that person’s passport

That fact

That person’s ceasing to have a passport

That fact

3
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Receipt by that person of a new passport

The details of the passport

An application made by that person under That fact
section 53 for variation of the order
An application made by that person under That fact
section 54 for termination of the order
An appeal made by that person in relation to That fact
the order

2

In the table in paragraph 1—
“details”, in relation to a passport, means—
(a)

the number of the passport;

(b) the dates of issue and expiry of the passport;
(c)

the name and date of birth given in the passport as being those of the
passport holder;

“home address”, in relation to a person, means the address of the person’s sole or
main residence;
“loss” includes theft or destruction;
“new”, in relation to a passport, includes replacement;
“temporary address”, in relation to a person, means the address (other than the
person’s home address) of a place at which the person intends to reside, or has
resided, for a period of at least 4 weeks.>
Section 53
Hugh Henry
163

In section 53, page 28, line 21, leave out subsections (1) and (2)
Hugh Henry

164

In section 53, page 28, line 28, at beginning insert <The appropriate court may,>
Hugh Henry

165

In section 53, page 28, line 28, leave out <an appropriate sheriff may>
Hugh Henry

166

In section 53, page 28, line 29, leave out <the> and insert <a>
Hugh Henry

167
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In section 53, page 28, line 35, leave out <or, as the case may be, sheriff>

4

Hugh Henry
168

In section 53, page 28, line 38, at end insert—
<( ) the chief constable of the police force in the area of which the person subject to
the order resides;
( ) a chief constable who believes that that person is in or is intending to come to the
area of the chief constable’s police force;>
Hugh Henry

169

In section 53, page 29, line 1, at beginning insert <where the order was made under section 48,>
Hugh Henry

170

In section 53, page 29, line 1, leave out <football banning>
Hugh Henry

171

In section 53, page 29, line 1, at end insert—
<(5A) In subsection (3), “the appropriate court” means—
(a) where the football banning order was made under section 47, the court which
made the order;
(b) where the football banning order was made under section 48, an appropriate
sheriff.>
Hugh Henry

172

In section 53, page 29, line 2, leave out <(3)> and insert <(5A)>
Section 54
Hugh Henry

173

In section 54, page 29, line 19, after second <application> insert <under that subsection>
Hugh Henry

174

In section 54, page 29, line 22, leave out from <means> to <sheriff”> in line 27
Section 55
Hugh Henry

175

In section 55, page 29, line 31, leave out <enforcing> and insert <football banning orders>
Hugh Henry

176

In section 55, page 30, line 1, leave out from second <a> to <requirements> in line 2 and insert
<or varies a football banning order>

5
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Hugh Henry
177

In section 55, page 30, line 5, leave out <enforcing> and insert <football banning orders>
Hugh Henry

178

In section 55, page 30, line 11, leave out <enforcing> and insert <football banning orders>
Section 56
Hugh Henry

179

In section 56, page 30, line 16, at end insert—
<( ) a declaration made under section 47;>
Hugh Henry

180

In section 56, page 30, line 18, at end insert—
<(1A) Subsection (1B) applies where a football banning order made under section 47 is
quashed on appeal.
(1B) Where the High Court of Justiciary does not specify, as a reason for quashing the order,
that the court which made the order erred in holding that the offence in respect of which
the order was made was one to which section 47(4) applied, the High Court may, in
addition to any other order which it makes, make a declaration that the offence was one
to which that section applied.>
Section 57
Hugh Henry

181

In section 57, page 30, line 39, leave out <enforcing> and insert <football banning orders>
Hugh Henry

182

In section 57, page 31, line 4, leave out <enforcing> and insert <football banning orders>
Hugh Henry

183

In section 57, page 31, line 19, leave out <enforcing> and insert <football banning orders>
Section 59
Hugh Henry

184

In section 59, page 32, line 7, leave out <enforcing> and insert <football banning orders>
Section 60
Hugh Henry

185
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In section 60, page 32, line 20, leave out <enforcing> and insert <football banning orders>

6

Hugh Henry
186

In section 60, page 32, line 31, leave out <enforcing> and insert <football banning orders>
Hugh Henry

187

In section 60, page 32, line 33, at end insert—
<( )

Where a constable makes an order under this section without referring the question of
whether to do so to the football banning orders authority, the constable must give notice
in writing of that fact to the football banning orders authority as soon as is reasonably
practicable.>
Section 61

Hugh Henry
188

In section 61, page 32, line 35, leave out <enforcing> and insert <football banning orders>
Hugh Henry

189

In section 61, page 33, line 1, leave out <enforcing> and insert <football banning orders>
Hugh Henry

190

In section 61, page 33, line 2, leave out from <after> to <so> in line 3
Hugh Henry

191

In section 61, page 33, line 4, at end insert—
<( )

An appeal under subsection (3) may be made only after the aggrieved person has given
notice in writing of the intention to do so to—
(a) in the case of an appeal against a refusal by the football banning orders authority,
that authority;
(b) in the case of an appeal against a refusal by a constable, the constable and the
football banning orders authority.>
Section 64

Hugh Henry
192

In section 64, page 33, line 37, leave out subsection (1) and insert—
<(1)

A person who fails to comply with any requirement imposed on the person—
(a) by a football banning order;
(b) under section 57(1); or
(c) by a notice under section 57(4),
commits an offence.

(1A) It is a defence for a person charged with an offence under subsection (1) to prove that
the person had a reasonable excuse for failing to comply with the requirement.>

7
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Hugh Henry
193

In section 64, page 34, line 1, leave out <(1)> and insert <(1)(a) or (c)>
Hugh Henry

194

In section 64, page 34, line 6, leave out subsection (3)
Hugh Henry

195

In section 64, page 34, line 8, leave out <(3)> and insert <(1)(b)>
Hugh Henry

196

In section 64, page 34, line 10, leave out subsections (5) and (6)
Section 65
Hugh Henry

197

In section 65, page 34, line 28, leave out <enforcing> and insert <football banning orders>
Hugh Henry

198

In section 65, page 34, line 32, leave out <enforcing> and insert <football banning orders>
Section 66
Colin Fox

201

In section 66, page 35, line 7, leave out subsections (2) and (3)
Section 67
Mr Stewart Maxwell

1

In section 67, page 35, line 38, at end insert—
<( )

In subsection (3), in paragraph (a), for “2” there is substituted “7”>

Hugh Henry
199

In section 67, page 36, line 18, at end insert <; and
( ) the words “not to make an order under subsection (1) above or” in
subsection (3)(a)(ii) shall be ignored.>
Section 69
Mr Stewart Maxwell

2


108

In section 69, page 38, line 5, at end insert—

8

<( )

In section 49(1)(a) (penalty on summary conviction for offence of possessing an article
with a blade or point in a public place) for “six” there is substituted “twelve”.>

Mr Stewart Maxwell
3

In section 69, page 38, line 7, at end insert—
<( )

In section 49A(5)(a)(i) (penalty on summary conviction for offence of possessing an
article with a blade or point in a school) for “six” there is substituted “twelve”.>

Colin Fox
202

Leave out section 69
After section 69
Colin Fox

203

After section 69 insert—
<Offences involving knives etc: probation orders
(1)

Section 228 (probation orders) of the Criminal Procedure (Scotland) Act 1995 (c.46) is
amended in accordance with subsections (2) and (3).

(2)

In subsection (1), for “subsection” there is substituted “subsections (1A) and ”.

(3)

After subsection (1) there is inserted—
“(1A) Where an accused is convicted of an offence involving possession or use of a
knife, blade, or object with a sharpened point, the court shall, in particular—
(a) have regard to whether the accused is likely to benefit from a probation
order including a period of counselling intended to address the accused’s
offending behaviour; and
(b) if it is so satisfied, make an order, imposing such requirements under
section 229(1) as the court considers necessary to secure the provision of
such counselling.”.>
After section 71

Mr Stewart Maxwell
4

After section 71 insert—
<Health Boards to maintain register of non-accidental injuries
(1)

The Scottish Ministers are to make regulations requiring specified Health Boards each to
maintain a register of injuries that they have reasonable cause to believe may have been
caused by the deliberate use of an offensive weapon.

(2)

Regulations under subsection (1) must make provision as to—
(a) the information to be recorded in respect of each entry in the register;
(b) the circumstances under which the Health Board may be required to share
information in the register with the police.

(3)

Before making such regulations, Scottish Ministers must consult—
9
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(a) any Health Boards that the Scottish Ministers propose to specify in such
regulations;
(b) persons whom the Scottish Ministers consider represent the interests of the police;
(c) persons whom the Scottish Ministers consider represent the interests of the
medical profession; and
(d) such other persons as the Scottish Ministers consider may have an interest in the
setting up and maintenance of a register required by virtue of such regulations.
(4)

The Scottish Ministers may issue guidance to Health Boards on good practice in relation
to the maintenance of a register required by virtue of such regulations.

(5)

In this section;
“Health Board” means a body constituted under section 2 of the National Health
Service (Scotland) Act 1978 (c 29);
“offensive weapon” shall have the meaning given to it by regulations made under
subsection (1).>
Section 74

Mr Stewart Maxwell
5

In section 74, page 41, line 15, leave out <as soon as possible> and insert <no later than 24
hours>
Mr Stewart Maxwell

6

In section 74, page 41, line 35, leave out subsection (6)
Colin Fox

204

Leave out section 74
After section 74
Paul Martin

148

After section 74, insert—
<Arrested and detained persons: retention of samples etc
Duty to destroy sample or information derived from sample: further provision
(1)

Section 18 of the 1995 Act (which gives police constables certain powers in relation to
arrested persons and persons detained on reasonable suspicion of having committed an
offence punishable by imprisonment) is amended as follows.

(2)

In subsection (3), the words—
(a) “Subject to subsection (4) below,” and
(b) “all samples taken under subsection (6) below and all information derived from
such samples”
are repealed.

(3)
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Subsections (4) and (5) are repealed.

10

(4)

After subsection (6A), there is inserted—
“(6B) A sample taken from a person under subsection (6) or (6A), or any information
derived therefrom, may be retained after it has fulfilled the purpose for which it
was taken, or for which such information was derived, but shall not be used by
any person except for purposes related to—
(a) the prevention or detection of crime;
(b) the investigation of an offence;
(c) the conduct of a prosecution; or
(d) the identification of a deceased person or of the person from whom the
sample came.”.>

Schedule 5
Hugh Henry
65

In schedule 5, page 74, line 26, after <(be)> insert <, or service such as is mentioned in paragraph
(bea),>
Hugh Henry

66

In schedule 5, page 75, line 3, at end insert—
<(bea)service as Director or Deputy Director of the Scottish Crime and Drug
Enforcement Agency on which a person is engaged with the consent of
the appropriate authority;>
Hugh Henry

67

In schedule 5, page 75, line 7, after <“2002”;> insert—
<( ) after subsection (5) there is inserted—
“(5A) If, when engaged on relevant service to which subsection (1)(bea) applies, a
person is promoted by virtue of paragraph 1(6B) or 2(4B) of schedule 2 to the
Police, Public Order and Criminal Justice (Scotland) Act 2006, paragraphs (a)
and (b) of subsection (5) of this section apply as if the person had been
promoted in his police force.”;>
Hugh Henry

68

In schedule 5, page 75, line 8, after <(be),> insert <(bea),>
Hugh Henry

131

In schedule 5, page 75, line 29, at end insert—
<The Scottish Public Services Ombudsman Act 2002 (asp 11)
(1)

The Scottish Public Services Ombudsman Act 2002 (asp 11) is amended as follows.

(2)

In schedule 2 (listed authorities)—
(a) the entry numbered 14 is repealed; and
11
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(b) after the entry numbered 32 there is inserted—
“32A
(3)

The Police Complaints Commissioner for Scotland.”.

In schedule 4 (matters which the Ombudsman must not investigate)—
(a) for paragraph 1(b) there is substituted—
“(c) the Police Complaints Commissioner for Scotland,”; and
(b) after paragraph 15 there is inserted—
“16

Action taken—
(a) by a local authority in discharge of its functions as a police authority, or
(b) by any other person in discharge of the functions of a local authority as a
police authority, by virtue of section 56(1) of the Local Government
(Scotland) Act 1973 (c.65).”.>

Hugh Henry
132

In schedule 5, page 75, line 38, leave out from beginning to end of line 2 on page 76
Section 93
Mr Stewart Maxwell

7

In section 93, page 56, line 24 at end insert—
<( ) a statutory instrument containing regulations under section (Health Boards to
maintain register of non-accidental injuries)(1);>
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Police, Public Order and Criminal Justice (Scotland) Bill
3rd Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
x
x

the list of groupings (that is, the order in which amendments will be debated). Any
procedural points relevant to each group are noted;
a list of any amendments already debated;

Groupings of amendments

Football Banning Orders: making of orders and declarations by criminal courts
149, 150, 151, 152, 153, 154, 155, 156, 157, 158, 159, 179, 180
Making of Football banning order: application to sheriff
200
Content of football banning orders: prescribed information / football banning orders authority
160, 161, 162, 175, 177, 178, 181, 182, 183, 184, 185, 186, 188, 189, 197, 198
Variation and termination of football banning orders
163, 164, 165, 166, 167, 168, 169, 170, 171, 172, 173, 174, 176
Football banning orders and foreign matches: giving notice
187, 190, 191
Football banning orders: offences
192, 193, 194, 195, 196
Public Processions
201, 1, 199

SP Bill 46-G3

1

Session 2 (2006)
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THIS IS NOT THE MARSHALLED LIST

For Debate on Subsequent days
(subject to any additional amendments lodged)

Offensive weapons
2, 3, 202, 203
Offensive Weapons: register of non-accidental injuries
4, 7
Police officer’s power to take fingerprints
5, 6, 204
Retention of data and samples taken under section 18 of 1995 Act
148
Modifications of enactments
132

Amendments debated previously
Agency: director and deputy director and police members (day 1)
65, 66, 67 and 68
Functions of Scottish Public Sector Ombudsman in relation to police complaints (day 2)
131
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2

JUSTICE 2 COMMITTEE
EXTRACT FROM THE MINUTES
7th Meeting, 2006 (Session 2)
Tuesday 14 March 2006
Present:
Jackie Baillie
David Davidson (Convener)
Maureen Macmillan
Jeremy Purvis

Bill Butler (Deputy Convener)
Colin Fox
Stewart Maxwell

Also present: Hugh Henry (Deputy Minister for Justice)
Police, Public Order and Criminal Justice (Scotland) Bill: The Committee took
evidence from Hugh Henry, Deputy Minister for Justice and Eamon Murphy, Scottish
Executive Environment and Rural Development Department on proposed Scottish
Executive amendments in relation to regulating orders.
Police, Public Order and Criminal Justice (Scotland) Bill: The Committee
considered the Bill at Stage 2 (Day 3).
The following amendments were agreed to (without division): 149, 150, 151, 152,
153, 154, 155, 156, 157, 158, 159, 160, 161, 162, 163, 164, 165, 166, 167, 168, 169,
170, 171, 172, 173, 174, 175, 176, 177, 178, 179, 180, 181, 182, 183, 184, 185, 186,
187, 188, 189, 190, 191, 192, 193, 194, 195, 196, 197, 198, 199
The following amendments were disagreed to (by division)—
1 (For 2, Against 5)
200 (For 1, Against 6)
Amendment 201 was moved and, with agreement of the Committee, withdrawn.
Sections 48, 51, 52, 58, 62, 63, 66 and 68 were agreed to without amendment.
Sections 47, 49, 50, 53, 54, 55, 56, 57, 59, 60, 61, 64, 65 and 67 were agreed to as
amended.
The Committee ended consideration of the Bill for the day, Section 68 having been
agreed to.
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Police, Public Order and Criminal
Justice (Scotland) Bill
14:02
The Convener: Item 2 is the Police, Public
Order and Criminal Justice (Scotland) Bill. I
welcome Hugh Henry, the Deputy Minister for
Justice; Eamon Murphy and Gill Wylie, from the
Scottish Executive Environment and Rural Affairs
Department; and Alastair Smith, from Scottish
Executive Legal And Parliamentary Services.
The purpose of the item is to allow the Deputy
Minister for Justice and the officials to brief the
committee
on
the
Executive’s
proposed
amendment on the enforcement of fisheries
regulating orders in advance of its being formally
lodged. Members should have the draft
amendment, the analysis of the consultation
responses and the Scottish Parliament information
centre briefing paper.
Ross Finnie, the Minister for Environment and
Rural Development, has written to the
Environment and Rural Development Committee
to advise it that the amendment is to be lodged.
The Deputy Minister for Justice, who is not known
as an expert on fisheries, has brought some
advisers with him. I invite the minister to speak to
the draft amendment. We will then move on to a
discussion and questions.
The Deputy Minister for Justice (Hugh
Henry): Thank you, convener. Ross Finnie has
asked me to explain to the committee the
background to the amendment on regulating order
enforcement powers. The final summary of the
consultation responses has been circulated to
committee members. I am happy to answer as
best I can any questions on the summary or the
consultation process.
The amendment is intended to clarify a
particular aspect of the Sea Fisheries (Shellfish)
Act 1967. It aims to improve the enforcement of
regulating orders. It is not about the principle of
regulating orders, nor is it about existing regulating
orders or regulating orders that may be applied for
in the future. Officials have explained that we think
that the Police, Public Order and Criminal Justice
(Scotland) Bill is an appropriate legislative vehicle
for the amendments because the powers that are
being granted are for enforcement purposes.
The crucial factor is timing. Using this bill
enables us to have the new provisions in place in
time for the first full season of Solway cockle
fishing, which starts in the autumn. As the
committee knows, we continue to face a difficult
situation on the Solway, where hand gatherers of
cockles are taking dangerous risks in their efforts
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to gather cockles illegally. In taking such risks,
they are putting in danger not only their own lives,
but the lives of the people who may be called on to
rescue them. We need to release some of the
pressure on the Solway fishery and to seek to
prevent a major incident by opening the fishery
under a regulating order. Such an order came into
force yesterday and the fishery should open within
a few days, provided that the accompanying
restrictions and regulations are approved by Ross
Finnie, who is the minister responsible for
fisheries. More comprehensive enforcement
powers are required to enable the fishery to be
policed as effectively as possible. The proposed
new powers will help to prevent illegal fishing and
to maintain the cockle stocks; crucially, they may
even help to save lives.
The aim of the amendment is to clarify the
enforcement provisions in the 1967 act. A
regulating order that is made under section 1 of
the 1967 act will contain restrictions and
regulations relating to the fishery. The grantee of
the order has the power to impose restrictions on,
or to make regulations about, the dredging or
fishing for, or the taking of, any specified
description of shellfish within the limits of the
regulated fishery. Section 3(1)(a) enables the
grantee to enforce any such restrictions or
regulations. The difficulty is that the 1967 act does
not go on to confer any specific enforcement
powers or to set out how enforcement should take
place.
Our aim is to clarify the situation by giving new
powers to the Scottish Fisheries Protection
Agency to enforce regulating orders. The new
powers are closely modelled on powers that the
SFPA already uses to enforce other fisheries
legislation. The intention is that, when appropriate,
their use could be extended to officers of the
grantee of a regulating order. That could be done
using the powers that ministers have under
section 7(2) of the Sea Fisheries Act 1968.
That dual approach goes beyond the partnership
agreement commitment, which said that
arrangements would be made to allow the SFPA
to use its powers in a regulating order area. We
have decided to give powers to grantees as well,
to enable enforcement to fit in with the particular
circumstances of different regulating order areas.
In some situations, the SFPA will undertake the
task of enforcement, but in others the SFPA and
the grantee will enforce a regulating order jointly.
The current inadequate enforcement provision
makes it difficult to prevent illegal fishing in a
regulating order area and undermines what is a
useful fisheries management tool for achieving
sustainable and viable fisheries. Improving the
enforcement of regulating orders is important if we

are to secure better-managed
sustainable local shellfisheries.

2086
and

more

The Convener: In cases in which a grantee
wants to undertake enforcement, how will that be
funded? Will the funding come directly from the
Executive?
Hugh Henry: We have made available some
additional funds, but the grantee could still be
responsible for the employment of the people
identified.
Eamon
Murphy
(Scottish
Executive
Environment and Rural Affairs Department):
That is correct. In addition, in some cases—the
Solway is a good example—the fishery will be so
lucrative that it will be possible to generate enough
income from it to pay for enforcement. In such
circumstances, there will be very little reliance on
SFPA resources.
The Convener: Is that the result of a system of
imposing a levy on landings?
Eamon Murphy: Yes. There is more than one
way in which income can be generated. As well as
the levy that is imposed on landings and on the
use of cockle bags, a hand gatherer must pay a
licence fee of £300 per annum and the owner of a
vessel or a tractor must pay a fee of £10,000 per
annum. As one can imagine, that will generate
quite a large income.
The Convener: I will ask a question that people
who are involved in fishing have put to me. If we
increase some of the costs, will that not lead to
people seeking to minimise their costs by adopting
a black fishery approach?
Hugh Henry: We would not expect that to
happen because such operations are beyond the
pale. Any operator who sought to abandon their
legal status and to become an illegal operator
would be taking a substantial risk. If our proposed
amendment is accepted, there will be greater
enforcement powers, which we think will allow us
to be more effective in preventing illegal
operations. As I have suggested, gaps exist in the
current provisions; those gaps are being exploited
by unscrupulous individuals and organisations.
The amendment is therefore in everyone’s best
interests. There are substantial amounts of money
to be made and it is reasonable that those who
gain should make a contribution.
Bill Butler (Glasgow Anniesland) (Lab): We
have the usual excellent briefing from SPICe—
which is just as well, because there are not many
fisheries in Glasgow Anniesland. The briefing says
that the SFPA would be able
“to enforce regulating orders in any area.”
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Why then have you decided to allow the grantee in
a specified area to enforce the regulating orders?
Why not just leave it to the SFPA?
Eamon Murphy: As legislation stands, the
SFPA does not have the power to carry out its
duties in a regulating order area. We have to try to
fix that. In all sorts of cases, the grantee is unable
to enforce a regulating order, and the role will fall
to the SFPA—which is as it should be. However,
the intention of the original legislation was to allow
the grantee to enforce regulating orders, although
it did not say how, where or when. We felt that we
should abide by the original intention and allow
that to happen in cases in which the grantee was
inclined to enforce regulating orders itself. There is
therefore a two-pronged approach.
Bill Butler: If the grantee is unable to enforce
regulating orders, it calls in the SFPA. Is that the
procedure?
Eamon Murphy: Yes—under a memorandum of
understanding between the two.
Maureen Macmillan (Highlands and Islands)
(Lab): How exactly will the grantee enforce
regulating orders? Will the grantee be required to
appoint a bailiff—for want of a better word? Will
there be one named individual?
Hugh Henry: Grantees could employ a number
of individuals, who could even work for the SFPA.
I will ask Eamon Murphy to clarify that.
Eamon Murphy: Different options are available.
The grantee could employ people itself, but it is
much more likely that we would seek a kind of
secondment arrangement, or an arrangement
whereby the people are appointed and, crucially,
trained and given the necessary background by
the SFPA, and then either seconded or
transferred. Some employment arrangement
would be put in place so that people work for the
grantee but have the benefit of an SFPA
background.
Maureen Macmillan: So you envisage that the
enforcement officer would be someone from
outwith the group of local fishermen.
Eamon Murphy: Yes, but they could have had a
fishing background before moving into this type of
employment. In some instances, a fishing
background would be very useful. However, the
people would become proper enforcement officers
and would have the right training, background and
knowledge to allow them to do the job properly.
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): Enforcement officers’ powers
would be considerable—powers to gain access to
land and vehicles, powers to seize documents,
powers to inspect catches, etc. Would it not be
more straightforward for it automatically to fall to
SFPA staff to do that work? If there is a different
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way of raising revenue from the catch, that could
just go into the SFPA budget.
Hugh Henry: One solution would be simply to
increase staff complements and to levy charges.
However, this is all about developing partnerships;
it is about the SFPA working alongside local
agencies. We must remember that the grantees
have a management function: they have an
interest in ensuring that the area is properly
managed and, in a sense, they are best placed to
know the local issues and to carry out local
scrutiny.
14:15
Eamon Murphy: The powers are wide, but it is
a fact of life that they need to be wide to allow
effective enforcement. They are based on the
powers that are currently applied throughout the
country by the SFPA. All sorts of things can be
done under the powers, but a mechanism will be
in place to ensure that they are applied properly
and by the right people so that there are no
problems with people being accused of going
beyond the duties and functions that they have.
I should point out that, of the two people who are
in place on the Solway Shellfish Management
Association, which is the grantee of the Solway
Firth Regulated Fishery (Scotland) Order 2006,
one is seconded from the Scottish Fisheries
Protection Agency and the other is an ex-SFPA
employee, so they both have backgrounds in
fisheries enforcement.
Jeremy Purvis: I appreciate that. Your point
about the powers makes sense, but I note that you
propose that officers may
“require any person … to produce any relevant document in
the person’s custody or possession”,

search land, premises or vehicles and
“inspect, take copies of and retain … any relevant
document”.

In other circumstances, a court would have to
grant such powers, perhaps by issuing a warrant.
You said that the current members of the SSMA
have backgrounds in the SFPA, but I wonder
whether the mechanism would be clearer if it was
only the SFPA that could exercise those powers.
Hugh Henry: The appointments will be made by
the SFPA on behalf of ministers and it will be for
ministers to decide what the best structures are. I
am sure that Ross Finnie will reflect on the point
that Jeremy Purvis makes.
Mr Stewart Maxwell (West of Scotland) (SNP):
You said that one member of the SSMA is
seconded from the SFPA and that the other is an
ex-employee. That does not sound like much of a
defence of the proposed way of doing things,
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given that that will not necessarily be the case in
the future.
Hugh Henry: No, it will not. Positions will be
held by those people who are thought to be the
most capable of doing the job. At present, it
happens that one member of the SSMA has a
background in the SFPA and the other is
seconded from it, but they could be people with
different backgrounds if that was thought to be
appropriate.
Mr Maxwell: Does that not reinforce the point
that Jeremy Purvis made? For members of the
public and those involved, dealing with the SFPA
is straightforward. You used that as evidence
when you said that the current members of the
SSMA will be good because they came from the
SFPA. That is perfectly sensible, but the situation
might change and future members could have
different backgrounds, so it does not seem to be a
good argument for supporting the amendment.
Hugh Henry: As I said, I am sure that Ross
Finnie will reflect on the point that Jeremy Purvis
made. Ultimately, however, the SFPA will be a
conduit for a decision made by ministers. The key
point is that the responsibility lies with ministers
and not with the SFPA. In that sense, the
structures are neither here nor there. The
important thing is the way in which ministers
exercise their responsibility, but if there is
something for Ross Finnie to reflect on, I am sure
that he will do that.
The Convener: I note that Ross Finnie has
written to the Environment and Rural Development
Committee on the matter and, no doubt, it will
discuss the matter. Through the clerks, we should
perhaps liaise with that committee to find out
whether any other technical points arise.
Maureen Macmillan: The Environment and
Rural Development Committee will discuss the
regulations tomorrow.
The Convener: I bow to your knowledge, given
that you are a member of that committee.
Maureen Macmillan: Indeed.
The Convener: If we liaise with the committee
formally rather than having you as a spy, that will
be a better approach.
Maureen Macmillan: Indeed. I just wanted to
warn you that that liaison will have to take place
soon.
The Convener: On Maureen Macmillan’s
advice, our clerks might want to speak to speak to
the clerks to the Environment and Rural
Development Committee tomorrow.
I thank the minister and his colleagues for
coming along. I will allow a short pause for the
minister’s officials to change over.
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Police, Public Order and Criminal
Justice (Scotland) Bill: Stage 2
14:21
The Convener: Item 3 is our third day of stage 2
proceedings on the Police, Public Order and
Criminal Justice (Scotland) Bill. I welcome the
Deputy Minister for Justice to this item, together
with the team advising and supporting him.
Members should have with them a copy of the bill,
the marshalled list and the groupings. I can advise
the committee that the target for today’s meeting is
to reach the end of section 68. If we do not reach
the end of section 68 today, amendments not
considered will be carried forward to the next
meeting. We will not proceed beyond section 68
today.
Section 47—Making of order on conviction of a
football-related offence
The Convener: Amendment 149, in the name of
the minister, is grouped with amendments 150 to
159, 179 and 180.
Hugh Henry: Amendment 149 makes two
significant policy changes. First, it removes the
requirement that an offence must be committed in
the 24 hours either side of a football match for the
person to be given a football banning order.
Secondly, it enables a court, when not imposing a
football banning order, to declare that an offence
is related to football.
The time period for football banning orders was
the subject of some discussion at stage 1. I
listened to the arguments made by the Law
Society of Scotland and by the committee, and I
agreed that there was no need for an offence to be
committed in the 24 hours either side of a football
match for it to be considered as football related. I
am satisfied that, in deciding whether an offence
was related to a football match, a court will take
into account the length of time that has elapsed
since the match was played without the need for
any specific provision requiring it to do so.
The court’s power to make a declaration only
applies to the criminal courts. We start from the
position that courts can impose football banning
orders only when they are satisfied that such
orders will help to prevent future violence or
disorder linked to football. That raises questions of
how the court will be satisfied of that. In practice,
the court will probably need to see a track record
of football-related offending. We do not expect
courts to impose FBOs for a first football-related
offence, unless it is especially serious.
Courts can of course look at a list of a person’s
previous convictions, but that would simply list
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offences as, for example, breach of peace or
assault, and it will not be clear whether those were
linked to football. Amendment 149 will enable
courts to declare that an offence is related to a
football match and that it involved violence or
disorder. That declaration will then appear on a
person’s list of previous convictions, which can be
used by the courts to inform subsequent decisions
about whether to impose a banning order if the
person is convicted of a football-related offence in
the future. I recognise that that will take a few
years to bed in. However, in a few years’ time, that
should enable courts to make well-informed
decisions on whether to impose football banning
orders.
Amendments 150 to 159 make consequential
drafting changes as a result of amendment 149.
Amendment 179 is also consequential. It provides
that a declaration is to be taken as a sentence for
the purposes of any appeal.
Under amendment 180, if a banning order is
quashed on appeal, the High Court of Judiciary
will be able to make a declaration that the original
offence was related to a football match and
involved violence or disorder.
I move amendment 149.
Amendment 149 agreed to.
Amendments 150 to
Henry]—and agreed to.

159

moved—[Hugh

Section 47, as amended, agreed to.
Section 48—Making of order on application to
the sheriff
The Convener: Amendment 200, in the name of
Colin Fox, is in a group on its own.
Colin Fox (Lothians) (SSP): Amendment 200
seeks to ensure that only people who have been
convicted of an offence that involved violence or
disorder can be subject to a football banning order
and, therefore, the consequent penalties for
defying the order. The amendment would change
the provisions under which orders can be granted
on application to the sheriff.
To put the amendment in context, I point out that
I welcome the aim of the orders, which seek to
root out the tiny minority who use football as a
vehicle for peddling bigotry, sectarianism and
racist abuse and who commit wanton acts of
violence and disorder at or around football
matches. The situation is described in the policy
memorandum and has been mentioned in
evidence to the committee. As I regularly attend
football matches with my young family, I accept
the case for banning orders, but the key issue is
conviction. There are clear and obvious problems
with the use of the civil procedure.
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The evidence to the committee from football
clubs shows that they now apply their internal
rules about fans’ behaviour much more stringently
than they did in the past. I welcome that, although
I, like most people, believe that they could go
much further. That applies especially, but not
exclusively, to the bigger clubs, which still shy
away from acting against behaviour and language
that most of us would consider offensive.
However, the key point is that it is inappropriate to
take action against somebody without a
conviction, because persons who have not had a
hearing will be found guilty and subjected to
penalties.
In evidence, the Glasgow Bar Association, the
Scottish Human Rights Centre, the Law Society of
Scotland and supporters groups voiced objections
to the provision. I share their concerns that a
proof-of-violence criterion is missing, that abuses
could arise and that the criterion that the person
has
“contributed to … violence or disorder”

is not good enough or robust enough. As the
Scottish Human Rights Centre suggested, if there
is evidence against a person, they should be
charged and convicted.
The Scottish Executive admits that it does not
expect a large number of banning orders. The
minister has just said that they will not be used for
a first football-related offence. That is all the more
reason to ensure that, when they are used, their
use is robust and justified. The minister said at an
earlier meeting that two safeguards will exist to
prevent the civil route from undermining criminal
convictions. First, he pointed to the European
convention on human rights. However, the
Executive’s policy memorandum is at pains to
point out that the articles of the ECHR do not
confer absolute rights and can be bypassed if
concerns about public safety or police concerns
exist. It seems to me that the Executive is seeking
to compromise those articles still further, after
recognising that, when they were drawn up, they
were balanced by policing concerns. Therefore,
the proposal to convict without evidence is
unattractive. The second safeguard that the
minister offered is that sheriffs will not act
disproportionately or inappropriately. Frankly, that
is not sufficient, given the political pressure that
sheriffs can come under.
However we consider the issue, there is a lack
of scrutinisable proof in civil applications.
I move amendment 200.
14:30
Hugh Henry: I am not sure what Colin Fox
meant by the political pressure that sheriffs can be

2093

14 MARCH 2006

put under, because our judiciary makes a clear
point of operating without political interference.
Sheriffs operate independently and take decisions
based on the evidence that is put before them, so
it is not fair to introduce political pressure as an
issue.
I also note that the point about civil orders was
considered at stage 1 and the majority of the
committee agreed that
“the proposed orders made under the civil procedure are a
proportionate response to the problem of football related
violence and disorder.”

I also point out to Colin Fox that amendment 200
does not remove civil orders; it simply requires
that they can be imposed only on those who have
a past conviction, which is not necessarily related
to football. We and, more important, the police
need the legislation on football banning orders to
be flexible enough to ensure that a court can
impose a banning order on anyone who poses a
sufficient threat of future football-related violence
or disorder. Amendment 200 would disrupt that
crucial ability by restricting banning orders to those
who had been convicted of an offence that
involved violence or disorder.
Similar provisions in England and Wales have
been challenged in court and have been held to be
compatible with the ECHR, so I am not persuaded
that there is an ECHR problem with the football
banning orders, as Colin Fox believes there is.
In many cases, people who are given banning
orders will have in their past a conviction for an
offence that involved violence or disorder, but
what about a person who has not been convicted
but whom the police know to be a leading member
of a hooligan group and about whom they have
good, credible intelligence that he or she is
involved in planning violent activities? That can
happen, and we have seen some evidence of that
not only in the United Kingdom, but throughout
Europe. It is a serious concern. Is it right that if the
police have suspicions that someone has been
involved in such activities in relation to football,
have information that that person has been
involved and have identified the person as being
involved, they should have to wait until the person
has committed and been convicted of an offence
before they can act to protect the public?
Amendment 200 would tie the police’s hands.
They would be able to target only those members
of a group who had relevant previous convictions.
Just because one member of a group has a past
conviction, it does not necessarily mean that he or
she is more of a threat than another member of
the group who does not. In many cases, such
groups act collectively, plan and have a significant
degree of discipline when they set out to engage
in violence at football grounds throughout the
country.
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I am confident that significant safeguards are in
place around the proposed legislation. I have
already mentioned the ECHR. We would not have
included the provision in the bill if the Presiding
Officer did not think that it was legislatively
competent. Sheriffs must act proportionately in
exercising their powers and I do not believe that
they would issue football banning orders in the
civil or criminal courts lightly or without solid
evidential backing. I have the utmost faith that
sheriffs would resist any political pressure from
whatever quarter.
There is a need for flexibility, which is provided
in the bill. I am confident that safeguards are in
place and I hope that Colin Fox will reflect on that
view, which the committee has also endorsed.
Colin Fox: I welcome the opportunity to reflect
on what the minister has said. He will understand
that I have read through the evidence that was
presented to the committee, albeit that I was
unable to be present at those meetings. The
minister presses the point that the police need
flexibility, as he calls it, and that they have
suspicions, have information and know. My point
is that they should prove that in court. Let the
proof be presented and let a conviction be
granted. If the police have suspicions, have
information and know, surely the right way forward
is to seek a conviction. That is what the groups
that I mentioned are stressing to the minister, so I
will press the amendment.
The Convener: The question is, that
amendment 200 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Fox, Colin (Lothians) (SSP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 200 disagreed to.
Section 48 agreed to.
Section 49—Content of order
The Convener: Amendment 160, in the name of
the minister, is grouped with amendments 161,
162, 175, 177, 178, 181 to 186, 188, 189, 197 and
198.
Hugh Henry: Amendments 160 to 162 are
drafting amendments that will clarify what
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information people who are subject to a banning
order will have to give the enforcing authority
when there is a change of circumstances. For
example, when a person who is subject to an FBO
moves house, the enforcing authority needs to
know that person’s new address, so that it knows
where to send orders requiring that person to
report to a police station. The bill as drafted could
be interpreted as requiring the person to divulge
the fact that they had changed address but not
their new address, so the amendments will make
the legislation clear and ensure that the right
information is provided.

should be able to apply to vary a criminal order.
The solution that we have come up with, in
conjunction with the Crown Office, is that the
police will apply to the court for variation and that
procurators fiscal will then make the necessary
court appearances to facilitate the application,
including taking evidence from witnesses if
necessary. The person who is subject to the order
will, of course, have the right to object to the
variation and to present evidence to the court in
support of that objection. The amendments in the
group will make the necessary changes to allow
for that process.

The other amendments in the group have been
lodged in response to concerns that were raised
by the Association of Chief Police Officers in
Scotland, which said that the name “enforcing
authority” is a little unhelpful because it implies
that the authority—Strathclyde police—would be
responsible for enforcing football banning orders
throughout Scotland. In fact, local police forces will
be responsible for enforcing banning orders in
their areas. Having considered the views of
ACPOS, I think that the “football banning orders
authority” is a more appropriate name and one
that will remove any confusion about the role of
the authority.

Amendment 173 is a technical drafting
amendment that will ensure that it is clear that,
when someone applies for a termination of a
banning order and is refused, he or she is
prevented from making another application for a
termination only for the next six months. The
original drafting could have suggested that the
person would be prevented for the next six months
from making any application relating to their FBO,
for example an application to vary the order. That
was not our intention.

I move amendment 160.
Amendment 160 agreed to.
Section 49, as amended, agreed to.
Section 50—Section 49: supplementary
Amendment 161 moved—[Hugh Henry]—and
agreed to.
Section 50, as amended, agreed to.
After schedule 4
Amendment 162 moved—[Hugh Henry]—and
agreed to.
Sections 51 and 52 agreed to.
Section 53—Variation of certain requirements
of order
The Convener: Amendment 163, in the name of
the minister, is grouped with amendments 164 to
174 and amendment 176.
Hugh Henry: For civil orders, the bill will enable
the police or the person who is subject to the order
to apply to have it varied: that is to say that the
additional requirements, such as bans from certain
bars or towns on match days, can be varied. For
orders that are imposed on conviction, only the
person who is subject to the order can apply to
have it waived.
In the policy memorandum, we said that we
would, in time for stage 2, consider who else
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Amendment 176 is a tidying-up amendment. As
drafted, section 55(2) provides that, when a court
varies or terminates a football banning order, the
court must serve a copy of the varying order on
the person against whom the order was made,
and send a copy of the varying order to other
named persons. Currently, that will apply only to
an order that terminates an FBO or which varies
its additional requirements. However, a court can
also vary a banning order by imposing or omitting
the requirement to surrender a person’s passport.
If it does so, the court should be required to serve
and send the varying order in the same way.
Amendment 176 will require the court to serve and
send a varying order to the necessary people
whenever it varies a football banning order.
I move amendment 163.
Amendment 163 agreed to.
Amendments 164 to
Henry]—and agreed to.

172

moved—[Hugh

Section 53, as amended, agreed to.
Section 54—Termination of order
Amendments 173 and
Henry]—and agreed to.

174

moved—[Hugh

Section 54, as amended, agreed to.
Section 55—Information about making, varying
or terminating order etc
Amendments 175 to
Henry]—and agreed to.

178

moved—[Hugh

Section 55, as amended, agreed to.
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Section 56—Appeals

Amendments 179 and
Henry]—and agreed to.

180

moved—[Hugh

Section 56, as amended, agreed to.
Section 57—Foreign matches: reporting and
other requirements
Amendments 181 to
Henry]—and agreed to.

183

moved—[Hugh

Section 57, as amended, agreed to.
Section 58 agreed to.
Section 59—Sections 57 and 58: guidance
Amendment 184 moved—[Hugh Henry]—and
agreed to.
Section 59, as amended, agreed to.
Section 60—Exemption from notice served
under section 57(4)
Amendments 185 and
Henry]—and agreed to.

186

moved—[Hugh
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Section 64—Offences under this Chapter
The Convener: Amendment 192, in the name of
the minister, is grouped with amendments 193 to
196.
Hugh Henry: Following comments from the Law
Society of Scotland, there was some discussion at
stage 1 about the need for a defence of
reasonable excuse where a person breaches the
terms of their banning order. The bill as drafted
does not provide for that and instead creates
absolute offences. As a result, if a person failed to
report to a police station when required because,
for example, they were in hospital, they would
commit an offence. That is not our intention. I am
happy through these amendments to provide for a
defence of reasonable excuse.
I move amendment 192.
Amendment 192 agreed to.
Amendments 193 to
Henry]—and agreed to.

196

moved—[Hugh

Section 64, as amended, agreed to.
Section 65—Interpretation of Chapter 1

14:45
The Convener: Amendment 187, in the name of
the minister, is grouped with amendments 190 and
191.

Amendments 197 and
Henry]—and agreed to.

Hugh Henry: The amendments in this group are
about ensuring that the bill will enable the
enforcing authority to act as a central information
point for all football banning orders that are
imposed in Scotland.

Section 66—Notification of public processions

Amendment 187 will require a constable to
inform the enforcing authority when he or she
grants an exemption under section 60.
Amendments 190 and 191 will ensure that when
a person who is subject to a banning order
appeals against a refusal to grant him or her an
exemption, that person will notify the enforcing
authority of that appeal, irrespective of whether it
was the enforcing authority or a constable who
made the refusal.
I move amendment 187.
Amendment 187 agreed to.
Section 60, as amended, agreed to.
Section 61—Section 60: supplementary
Amendments 188 to
Henry]—and agreed to.

191

moved—[Hugh

Section 61, as amended, agreed to.
Sections 62 and 63 agreed to.

198

moved—[Hugh

Section 65, as amended, agreed to.

The Convener: Amendment 201, in the name of
Colin Fox, is grouped with amendments 1 and
199.
Colin Fox: I am happy to give the convener a
short breather from his routine. I have lodged
amendment 201 largely to seek clarification from
the minister about the proposed guidelines that
were promised. As someone who routinely
organises protest marches, public processions
and political rallies, I am concerned about the
restrictions that the bill could impose on us in
pursuit of our legitimate right to protest. I am
entirely sympathetic to the aim of section 66,
which is to inform communities and to afford them
the opportunity to express concerns, fear and
anxiety about sectarian and other parades and
their impacts.
However, I am worried that non-threatening
protest parades could get caught in the net. If
people are asked to give notification of a
procession or march 28 days in advance, they run
the risk of not getting permission. That could force
the protestors’ hand and they might end up doing
it anyway without permission. That seems to be a
recipe for mayhem that none of us wants.
As the minister and others know, many protest
marches are spontaneous—that is certainly true of
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the marches with which I and people who gave
evidence to the committee have been involved. In
the past few weeks, I have been involved in
organising a public rally to mark the death of the
100th British soldier killed in Iraq. That had to be
organised spontaneously, given the events that
inspired it—it was not possible to give notice 28
days in advance. The bill proposes to curtail that
right.
It has been said before in committee that as
things stand, local authorities have the discretion
to waive the current seven-day notification period.
It is interesting that local authorities’ discretion is
not the same as my right to protest. Nonetheless,
will the minister clarify whether that discretion is to
be scrapped from the guidelines? Will the minister
introduce a statutory instrument to specify a wider
list of exemptions other than just funeral directors?
Currently, if the reasons for the procession or
march cannot be foreseen, will local authorities
have the flexibility to waive the rules that are
currently in the bill?
Any attempt to compromise article 11 of the
ECHR, which provides for the human right to
assemble, protest and combine—a right that is
already balanced by the rights of others and the
state’s security or policing demands—is to be
regretted.
I ask for assurances and hope that the minister
will answer my questions. I move amendment 201.
Mr Maxwell: My amendment 1 is relatively
straightforward and has been lodged following
evidence that the committee heard at stage 1. One
of the committee’s recommendations in its stage 1
report is at paragraph 219, which says:
“in light of the increased notice period for local
authorities, it would be reasonable for local authorities to
advise march organisers of their decision 7 days in
advance of any proposed event.”

As members are aware, the current situation is
that local authorities must give two days’ notice of
an event and organisers must give seven days’
notice. As the bill stands, however, the organisers
of marches or processions will have their notice
period increased from seven to 28 days—a
measure that most of the committee supported at
stage 1. That is four times as long as the current
notice period, but no increase is proposed in the
notice period that local authorities must provide to
marchers of their decision. It is unfair that the
notice period for organisers is very much
increased, but they could still wait to hear from
local authorities about an event until a mere 48
hours before it is due to take place. We received
evidence at stage 1 from a number of
organisations that said that they had experienced
decisions from local authorities coming very late in
the day. All the organisations felt that an increased
notification period from local authorities is
reasonable.
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There seems to be a quid pro quo here. Given
that local authorities are to have an extra 21 days’
notice from march organisers, it seems only
reasonable that march organisers should have an
extra five days’ notice from local authorities. That
is roughly in proportion to the increase in the
notification period that march organisers are
expected to provide. It is entirely reasonable that if
there is a change at one end of the scale, there
should be a change at the other end to increase
the notification period from local authorities from
two to seven days.
Even with that change, on some occasions local
authorities will, instead of a maximum of five days,
have 21 days in which to make their decision,
which is the difference between 28 and seven
days. That will give them much longer to consider
their decision. It would not cause them any
problems in making their decision, given the
extended period that they have anyway.
Hugh Henry: I will address the issues that Colin
Fox raised before I consider Stewart Maxwell’s
amendment.
Sections 66(2) and 66(3) are intended to fulfil
recommendation 1 of Sir John Orr’s report,
“Review of Marches and Parades in Scotland”,
which suggested:
“Organisers should give 28 days notice to local
authorities and the police of their intention to hold a
procession.”

That key change in the law will give local
authorities and the police not only much more time
to consider each notification of a march, so that
they can make a more informed decision, but
more time to give notice of forthcoming events to
community bodies and businesses in the areas
that will be affected. The purpose of the extension
of the notification period is simply to improve the
efficiency of and increase the openness of the
notification process. The intention is not to restrict
or impede political demonstrations, as Colin Fox
fears, nor is the intention to deny people the right
to have a procession if a good case can be made
for exemption of the march from the notification
process, perhaps on the ground of urgency.
Colin Fox asked whether the discretion that
currently exists to exempt marches from the
notification process will be removed. It will not be
removed. The flexibility that currently exists to
waive the notification period if necessary will not
be changed. Under the current arrangements, if a
sudden announcement is made, such as an
announcement of a decision to close a factory or
of unexpected redundancies—Colin Fox gave
other examples—and people want to organise a
march in a few days, the local authority can
consider a request and waive the seven-day
notification period. Under the arrangements that
are proposed in the bill, organisations and
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processions that seek automatic exemption from
the notification process are entitled to ask the local
authority to submit a request to the Scottish
ministers for inclusion in the order that ministers
lay before Parliament under what will be new
section 62(11B)(b) of the Civic Government
(Scotland) Act 1982. The law will be changed to
allow local authorities to create lists of exempted
bodies.

15:00
Secondly, local authorities already have an
obligation under section 63(4)(a) of the Civic
Government (Scotland) Act 1982 to notify march
organisers of their decision—I want to emphasise
the phrase that I am about to use—“as early as
possible”, where

The proposed extension to the notification
period will not alter the current position and local
authorities will continue to have the power to
waive the 28-day notice period, when that is
required. It is right to leave such matters to local
discretion. Local authorities must have regard to
all the circumstances, including the urgency of the
need to demonstrate or march, community safety
and health and safety issues. After consideration
of such matters, local authorities will be able to
use their discretion to dispense with the 28-day
notification period to allow a procession to go
ahead at shorter notice.

I want the local authorities to be clear on the
issue: we will ensure that the guidance that we will
issue will emphasise that duty and the importance
of their reaching a decision as soon as practicable.

I appreciate the points that Stewart Maxwell
made; the matter that he raises is less
straightforward than that which Colin Fox raised. I
have sympathy with Stewart Maxwell’s wish to
achieve a compromise between what the Orange
order wants from legislation and the current
arrangements. Amendment 1 might superficially
appear to achieve a sensible compromise, but in
practice it would not improve the process. Our
view, which is shared by ACPOS and the
Convention of Scottish Local Authorities, is that
the effect of amendment 1 would be to make it
harder to reach sensible decisions in sensible
timescales, because the timescale for dialogue
and decision making would be reduced from 26
days to 21 days. We took time to ascertain
whether there is a problem with the current
arrangements: our findings suggest that there is
not and that in the vast majority of cases local
authorities give notice in good time to march
organisers about whether an order will be made
about their procession. For example, officials
asked the Associated Clubs of the Apprentice
Boys of Derry whether the two-day minimum
notice period posed difficulties for the
organisation. The organisation responded that
conditions had been imposed in relation to 12
marches but that all march organisers had been
notified in good time.
Similarly, the evidence that was taken from the
Orange order showed that local authorities
provided organisers with just a few days’ notice of
their proposal to ban a march in the case of only
five processions, the most recent of which dated to
as far back as 2002.

“it is reasonably practicable for them to do so.”

Thirdly, we must not assume that local
authorities should take sole responsibility for
delays in reaching a decision; the actions of a
march organiser can contribute equally to a delay.
For example, an organiser may wish to request a
last-minute change to the time of the event or ask
for an increase in the number of marchers on the
procession. If the provisions in amendment 201
were to be included in the bill, their ability to do so
would be restricted. Finally, and most importantly,
the requirement for a seven-day notification period
could create difficulties of its own.
I want to make it clear that one of the key things
that we are trying to achieve through the bill, and
in the guidance to local authorities, is to ensure
that there is open and transparent dialogue
between councils and march organisers. The more
discussion there is between march organisers,
councils and communities that are affected by
marches, and the more they understand one
another’s point of view, the better. We expect to
see
more
precursory
meetings
and—as
notifications progress—more regular dialogue
between the organiser, community groups, the
local authority and the police. If that happens, we
should see the emergence of a process in which
all parties are better and more regularly informed.
Our ultimate aim is that the final decision should
come as no surprise to the organiser.
However, the bill must also allow for situations in
which complications arise shortly before the
procession is due to take place. If it does not, what
will happen if unforeseen incidents arise? I am
thinking of incidents such as emergency road
works, a gas escape or a house fire, all of which
can affect the regular movement of traffic. In such
instances, changes may need to be made to the
routes and times that the march organiser has
proposed.
More generally, cases will arise that pose
difficult problems that can be resolved only by
protracted discussions between the local authority,
police and organiser. If we were to require the
local authority to take a firm decision seven days
before the proposed date of the march, it would
not be possible for the authority to continue its
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dialogue with the organiser into the final week
before the procession is to take place.
If there is less time to reach agreement, the
decisions that local authorities take on proposed
processions may be appealed more often. The
dispute between the parties would continue, but in
the courts. It is not in anyone’s interest for that to
happen. I therefore believe—as do COSLA and
ACPOS—that the best way to proceed is to allow
the
maximum
flexibility
for
constructive
discussions between the parties, as the bill
currently allows. To set an earlier deadline for a
decision would work against that aim and that of
giving a local authority longer to plan and prepare
for events. I hope that Stewart Maxwell is
persuaded by these arguments.
Amendment 199 is a minor amendment to
section 67. It seeks to remove the unintended
effect that the provision currently has of placing a
duty on the local authority to notify a funeral
director—or any other body that is by order made
exempt from the notification process—that it will
not impose any conditions on an event. It seems
unnecessary to place an onus on a local authority
to write in every instance to advise the organiser
that no order is to be made.
The Convener: I remind members that Colin
Fox will have an opportunity to wind up the debate
on this group of amendments; I am therefore
prepared to take comments from any member of
the committee.
Bill Butler: On amendment 201, everybody
here would be four-square behind complying with
article 11 of the ECHR, on assembly protests and
the right to combine. I am substantially reassured
by the minister, who made it clear that discretion
remains, that flexibility is built in and that the
notification period can be waived for spontaneous
demonstrations. That was always in the bill—as I
remember, Mr Moxham, the representative from
the Scottish Trades Union Congress, was content
with that.
We explored the position of spontaneous
demos, redundancy announcements and so on at
our meeting in Glasgow City Chambers. I hope
that Colin Fox is reassured by what the minister
has said and by what I believe is in the bill
anyway. I hope that Colin does not feel the need
to press amendment 201, because I could not
support it. The points that he raised have been
answered.
On amendment 1, Stewart Maxwell correctly
made the point that the committee’s stage 1 report
said that it was reasonable that march organisers
should be advised of a decision seven days in
advance. I have listened to carefully to the minister
and I will listen to what other members say, but my
main concern is that perhaps we did not fully
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consider in the stage 1 report the point that the
minister made, which was that the effect of
changing the timescale from 26 days to 21 days
would be to reduce the time available for dialogue
and decision making from 26 days to 21 days.
One of the most important aspects of the bill is
that it will enable the community to be directly
involved in consultation for the first time—we
heard evidence about that from Bridgeton and
Govan community councils in Glasgow. I
understand where Stewart Maxwell is coming
from, but if we agreed to what he is proposing, we
would build in an unintended inflexibility, which
would diminish the amount of time available to the
community to be consulted in a positive way and
to work with the local authority and the march
organisers. That is an important part of the
reforms that the committee is considering and that
the Parliament will consider at stage 3. I await
other comments on that point with interest,
because we should not build in an unintended
inflexibility.
Mr Maxwell: I listened with interest and some
disappointment to the minister’s comments. I
would like to take up one or two of the points that
he and Bill Butler made.
I am a bit confused about the idea that we would
reduce the amount of time available to a council to
consider its decision from 26 days to 21 days,
when in fact the amount of time available would
still increase from the present five days to 21 days.
There may be an argument about whether the
period should be 21 days or 26 days, but, overall,
there would still be an increase. At the moment,
the period is five days. If amendment 1 is agreed
to, the period will increase to 21 days; if it is
disagreed to, the period will be 26 days. Either
way, there will be an overall increase in the
amount of time for the discussions and community
involvement that we all welcomed at stage 1.
Therefore, I do not accept the argument that
changing the period from five days to 21 days
represents a reduction.
A balance must be struck between all those
involved—not only local authorities and the police,
but organisers and communities. Although
community involvement is central to the change in
ethos that we are trying to achieve, communities
would like certainty in the process. Leaving a
decision as late as possible—perhaps 48 hours
before a march—provides communities with no
certainty. In fact, the change to seven days would
provide communities with more certainty, while still
providing an increased period for discussion and
debate between all those involved.
The minister said that COSLA and ACPOS were
opposed to the change proposed in amendment 1.
To be honest, I would expect nothing less; COSLA
opposed any change when it gave evidence at
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stage 1, so I am not surprised by that. It is a
question of balance. Those who organise marches
and processions are very much in favour of the
change. In fact, they suggested a change to 14
days, which I felt was too long and would restrict
the amount of time available for discussion and
debate. I thought that seven days was a
reasonable compromise.

can consider waiving the seven-day notice period
on the grounds of common sense, discretion and
flexibility. I am heartened that that remains the
case under the bill. It is also fair to say that local
authorities can choose not to waive the period.
Should an authority decide not to waive the period,
we would be left with the more difficult question of
the 28-day period.

I might have misunderstood the minister, but he
said that having a seven-day period would create
difficulties with unexpected events such as gas
leaks, fires and changes in traffic routes because
of road traffic accidents, for example. What
happens now when any such events happen
within the two-day period? Surely gas leaks, fires,
RTAs and other unexpected events occur within
that period, so having a seven-day period would
not change anything. I thought that the minister’s
argument was rather strange and did not
understand it; I am not sure where he was going
with it. Unexpected events are unexpected events.
The way that we deal with them now is the way
that we will deal with them in future. The change
from two to seven days would not impinge on that
at all.

I am comforted by the fact that local discretion
will still be used when a protest, procession or rally
has to be held urgently—following the
announcement of a factory closure, for example.
That makes sense and I am comforted that the
minister wants that to remain in the bill.
Like everybody else on the committee, I await
the guidance that will be produced and I hope that
the points that the minister made clear will be
included in it. To solve the mystery for Bill Butler, I
will not press amendment 201.
Amendment 201, by agreement, withdrawn.
Section 66 agreed to.
Section 67—Powers and duties of local
authorities

I intend to move amendment 1.
The Convener: Before I invite Colin Fox to
speak, does the minister want to respond to any of
the questions that Bill Butler and Stewart Maxwell
have raised?
Hugh Henry: I will respond to Stewart Maxwell’s
final point. If there are health and safety issues
relating to an event’s impact on a procession,
steps can be taken to protect those involved.
Roadworks can pop up all over the place—I do not
know what things are like in the area that Stewart
Maxwell represents, but I know that, on my patch,
things often happen at short notice that cause
severe discomfort to communities, and people
sometimes do not understand why they have
happened.
The point that I am trying to get at, which I am
perhaps emphasising by exaggeration, is that
Stewart Maxwell’s amendment 1 would provide
less time for manoeuvre to correct errors and to be
flexible. Sometimes decisions have to be taken at
the last minute for good reason—we cannot
always anticipate what might happen. Irrespective
of whether amendment 1 would improve on the
current situation, it would reduce the period for
consultation that we have always envisaged would
be available under the bill.
Colin Fox: On Stewart Maxwell’s amendment 1,
it seems to me that we are in danger of not seeing
the wood for the trees, because it would provide a
clear extension of the time available. We will come
on to that later.

Amendment 1 moved—[Mr Stewart Maxwell].
The Convener: The question is,
amendment 1 be agreed to. Are we agreed?

that

Members: No.
The Convener: There will be a division.
FOR
Fox, Colin (Lothians) (SSP)
Maxwell, Mr Stewart (West of Scotland) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Macmillan, Maureen (Highlands and Islands) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
2, Against 5, Abstentions 0.
Amendment 1 disagreed to.
Amendment 199 moved—[Hugh Henry]—and
agreed to.
Section 67, as amended, agreed to.
Section 68 agreed to.
The Convener: That is the end of today’s stage
2 proceedings. I suggest that we take a short
break.
15:16
Meeting suspended.

I listened to the minister’s remarks with interest.
The point that he is making is that local authorities
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15:23
On resuming—
The Convener: At next week’s meeting, we do
not propose to consider amendments to the bill—
we have covered the sections that we intended to
cover today—but, as previously agreed, the
committee will hear evidence on Paul Martin’s
DNA amendment before we consider it formally at
a later meeting.
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Permanent retention of DNA: proposed amendment to the Police, Public
Order and Criminal Justice (Scotland) Bill.
Written evidence to the Justice 2 Committee of the Scottish Parliament by
GeneWatch UK.
16 March 2006
GeneWatch UK is a not-for-profit policy research group concerned with the science,
ethics, policy and regulation of genetic technologies. Our aim is to ensure that genetics
is used in the public interest. We appreciate the invitation to give evidence on the issue
of the permanent retention of DNA by the police in Scotland.
In January 2005, GeneWatch published a report: “The Police National DNA Database:
Balancing Crime Detection, Human Rights and Privacy”. 1 Our submission to the Scottish
Executive’s consultation on police retention of DNA drew on the outcome of this
research. 2
More recently, we have analysed the report on the DNA Expansion programme
published by the Home Office in January 3 and conducted an investigation into research
and non-routine operation uses of the National DNA Database (NDNAD). 4 Since DNA
profiles included in the Scottish DNA database are now routinely added to the National
DNA Database (NDNAD), the governance of the NDNAD is also relevant to the
proposed amendment.
GeneWatch’s position
GeneWatch UK recognises the important role played by DNA evidence in criminal
investigations, but opposes the permanent retention of all DNA profiles and samples.
Blanket permanent retention of DNA profiles and samples:
x brings an increasing threat to ‘genetic privacy’ if information is revealed about health
or family relationships, not just identity;
x creates a permanent ‘list of suspects’, including anyone arrested for a wide range of
offences;
x increases the potential for discrimination (particularly against ethnic minorities) by
permanently retaining DNA profiles and samples taken before an individual is
charged, even when DNA evidence is not relevant to the investigation.
GeneWatch believes that a permanent list of everyone who has been arrested could be
abused in future to limit people’s rights and freedoms (for example, to restrict access to
jobs or travel documents, such as US visas). Time limits on the retention of records on
the database provide an important safeguard, restricting the potential for misuse by
future governments.
In addition, GeneWatch believes that additional safeguards are needed to:
x make the National DNA Database’s governing body more transparent and
democratically accountable in Scotland;
x ensure the destruction of individuals’ DNA samples once an investigation is
complete, after the DNA profiles used for identification have been obtained;

1
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x

end the practice of allowing controversial genetic research using the Database or
samples.

The proposed amendment
The proposed amendment to the Police Bill removes an existing safeguard by allowing
DNA profiles and samples to be retained permanently even if an individual is acquitted
or never charged with an offence. In addition, it proposes that uses of these retained
profiles and samples should be restricted to “purposes related to – (a) the prevention
and detection of crime; (b) the investigation of an offence; (c) the conduct of a
prosecution; or (d) the identification of a deceased person or of the person from whom
the sample came”. Therefore, an important question is whether this safeguard is
sufficient to protect privacy and rights and maintain trust in the police use of DNA.
Issues relevant to any decision on the proposed amendment are:
 The likely contribution to tackling crime of the permanent retention of DNA
profiles and samples from people acquitted or not charged, including the
possibility of errors;
 The potential for misuse, and the adequacy of the proposed restriction in terms of
protecting privacy and rights;
 Impacts on public trust in the police use of DNA.
The current situation in England and Wales is relevant for two reasons. Firstly, DNA
profiles and samples are already permanently retained in England and Wales as the
result of two legislative changes (in 2001 and 2003) and the proposed amendment is
intended to mirror this legislation. Second, DNA profiles from Scotland are exported to
the National DNA Database (NDNAD) in England and will be permanently retained on
the NDNAD if the proposed amendment is adopted.
Contribution to tackling crime
GeneWatch recognises the important role that DNA evidence can play in criminal
investigations. However, we believe that it is important to distinguish between the role of
DNA in a specific investigation and the role of retaining DNA profiles from individuals
permanently on a database linked with the original DNA samples from which they were
obtained. Provided DNA profiles are retained from crime scenes, taking an individual’s
DNA sample and profile allows the profile to be checked against DNA profiles from all
past crime scenes. Retaining DNA profiles from individuals allows them to be checked
against DNA profiles from all future crimes but such blanket retention of all DNA profiles
increases civil liberties concerns. Retention of DNA samples does not contribute to
detecting crimes, because it is only the DNA profiles on the computer database that are
used during an investigation.
For a number of reasons, it is impossible to quantify exactly the impact of the blanket
permanent retention of DNA profiles in England and Wales on crime detections or
successful prosecutions. This is partly because three major changes have occurred as
part of the DNA Expansion Programme, all of which may affect the number of crimes
detected using DNA:
x A change in practice in 2000 that meant that the police started collecting many more
DNA samples from scenes of volume crime.

2


130

J2/S2/06/8/1
x

x

A change in the law in England and Wales in 2001 that meant DNA profiles from
people who had been charged but were subsequently acquitted or not proceeded
against could be permanently retained.
A change in the law in England and Wales in April 2003, which came into effect in
April 2004, that meant DNA was collected on arrest rather than on charge. This
affected both the numbers of individual profiles entered and the numbers
permanently retained.

A further problem is that published figures and statements have repeatedly failed to
distinguish between DNA matches and successful prosecutions and the relative merits
of entering and permanently retaining people’s DNA profiles on the Database. This tends
to exaggerate the contribution of the Database and its expansion to solving crime.
In the absence of a full independent assessment of impact of the DNA Expansion
Programme in England and Wales, GeneWatch UK has published a detailed analysis of
the January 2006 Home Office report “DNA Expansion Programme 2000-2005:
Reporting achievement”. The main findings in the GeneWatch briefing are:
x The number of crimes detected using the DNA Database fell in 2004/05, when the
DNA profiles of 124,347 people who had been arrested but subsequently not
charged or cautioned were first retained in England and Wales.
x The success of the Database is determined largely by the number of DNA profiles
collected from crime scenes, not by the number of individuals’ DNA profiles taken at
police stations.
x The likelihood of matching a DNA profile from a crime scene to an individual’s DNA
profile (the DNA detection rate) has not significantly increased despite the number of
individuals’ DNA profiles in the Database expanding from 2 million (in 2002/03) to 3
million (in 2004/05). This appears to reflect a diminishing return from adding more
people with no criminal convictions compared to retaining profiles from repeat
offenders.
x Only 0.35% of crimes were detected using DNA in 2004/05 and this percentage has
remained constant for the last three years. Most of these are volume crimes (such as
burglaries and thefts). This number is an overestimate of the value of the Database,
because only about half were new detections (i.e. had not already been made
through other police work) and many detections do not lead to convictions.
Even if the Database expanded to include everybody in the population, it is unlikely to
play a role in more than about 0.5% of crimes. This is because the number of cases that
can be solved using DNA will always be limited by the number of crime scenes from
which DNA profiles can be collected and the need for corroborating evidence. Reliance
on ‘cold hits’ from the Database to introduce new suspects into an investigation is the
opposite of an ‘intelligence-led’ approach to policing (which begins with other evidence
and supports this evidence, where possible, with DNA). DNA matches often occur
because a person has a legitimate reason to be at or near a crime scene and mistakes
can also arise, as they do with fingerprints (for example, in the recent McKie case). If a
full DNA profile is obtained the chances of a false match are very low. However, in 2003,
the NDNAD Board stated that it expected one or two false matches to occur by chance
over the next five years. 5 If DNA at a crime scene is degraded, or only small amounts
can be obtained, the likelihood of errors will increase.

3
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Potential for misuse and impacts on privacy and rights
Keeping DNA profiles permanently is a form of ’biosurveillance’ of the population on the
Database 6 which may be justified in some circumstances but could also be misused by
the State. Unlike records on the National DNA Database, records on the Police National
Computer are currently removed after fixed time periods, related to the seriousness of
the offence and whether a person has been convicted or not. 7 Therefore, a possible
consequence of retaining individuals on the Database could be to produce a list of
people who have been arrested, or to check whether a named individual has been
arrested in the past, even if their record on the PNC has been erased. This type of
information could be misused, for example to increase surveillance of people who have
been arrested - potentially affecting employment, travel or other rights. DNA profiles may
also be used to identify the relatives of a person on the Database.
In addition, retaining DNA samples is unnecessary for profile matching and significantly
increases privacy concerns because DNA samples contain unlimited genetic
information. 8
GeneWatch has recently completed an investigation of research and non-routine
operational uses of the National DNA Database, which reveals that forensic scientists
have used the DNA samples held in England and Wales for highly controversial
research purposes. The findings were obtained through ‘Freedom of Information’
requests answered by the Board of the police National DNA Database. Our findings are
relevant to the issue of whether restricting uses to “purposes related to the prevention or
detection of crime” is an adequate safeguard.
Currently, DNA samples and profiles held in Scotland are not used for research.
However, DNA profiles exported from Scotland to the National DNA Database may be
used for research. 9 There is a lack of transparency about such uses 10 and GeneWatch
has identified discrepancies between the response to our Freedom of Information
request and the much more limited information supplied to the Scottish Parliament on 28
February 2006. 11
Previously, GeneWatch has identified one controversial research paper which attempts
12
to link DNA profiles with ‘ethnic appearance’ as recorded on the Database. The
Scottish DNA Database does not record the ethnic origin of people arrested or
detained. 13 However, there is no safeguard in the proposed amendment that would
prevent records being selected using other categories, such as a person’s name.
In Scotland, only the Police Forensic Science Laboratories currently act as suppliers of
DNA profiles to the Database and samples are not used for research. 14 However,
practices already adopted in England and Wales, such as the opening up of DNA
profiling to commercial competition and the use of DNA samples for genetic research
could be adopted in Scotland in the future. There is also no safeguard in the proposed
amendment that would prevent this.
Impacts on public trust in police use of DNA
Until relatively recently the police use of DNA in England and Wales was viewed as
largely positive. However, since April 2004, when the DNA of everyone arrested for a
recordable offence began to be retained, the National DNA Database has become

4
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increasingly controversial. Over 99,000 downloads of GeneWatch’s report on the
National DNA Database have been made from our website since its publication,
indicating considerable public interest in the issues raised. Recently, public concerns
have been highlighted by revelations that the NDNAD now contains the DNA profiles of:
x 124,347 people who have been arrested and subsequently not been charged or
cautioned with an offence; 15
x 24,000 juveniles (people under 18) who have never been charged, convicted or
cautioned; 16
x more than a third of black men in the UK population. 17
As a result, there is an increase in the number of requests being made to Chief
Constables for the removal of DNA and fingerprint records. 18
Conclusions
Important controls on DNA databases include time limits on the retention of individuals’
records (including DNA profiles) and DNA samples. The proposed amendment would
remove these safeguards. In addition, the proposed restriction on uses to “purposes
related to the prevention or detection of crime” is too broad to prevent misuse of retained
DNA profiles and samples.
The police liaison officer for the Scottish Police DNA Database has expressed concerns
that blanket retention of DNA could reduce public support and that: “It is arguable that
the general retention of profiles from the un-convicted has not been shown to
significantly enhance criminal intelligence or detection”. 19 GeneWatch believes that this
view is consistent with the available evidence from England and Wales that:
x blanket permanent retention of DNA has made little difference to crime detection
rates;
x public concern about the Database has noticeably increased.
Further, the proposed amendment is premature, because:
x The English test case (the Marper case) on whether retention of DNA and
fingerprints from the unconvicted breaches human rights has yet to be heard by the
European Court of Human Rights;
x The 2005 recommendations of the House of Commons Science and Technology
Committee have yet to be implemented (including a review of the impact of the
National DNA Database on crime detection; research on public attitudes to sample
retention; and the establishment of an ethics committee to oversee research).
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26 Drumsheugh Gardens,
Edinburgh, EH3 7YR.

Minicom:
Direct Dial:
Direct Fax:
Our Ref:
Your Ref:
Date:

0131 476 8359
0131 476 8132
0131 225 4243
LRB/68/agk/cn
15 March 2006

Steven Tallach, Esq.,

Steven.Tallach@scottish.parliament.uk
Dear Steven,

Police, Public Order and Criminal Justice (Scotland) Bill
Thank you for your e-mail concerning the amendments to the Police, Public Order and
Criminal Justice (Scotland) Bill. I have taken the opportunity of circulating Mr Martin’s
amendment to the members of the Society’s Criminal Law Committee for their
consideration. Having looked at this matter it appears that the issues raised within the
amendment focus on issues which were central to the Scottish Executive consultation issued
during the summer of 2005. I have therefore attached to this e-mail a copy of the
Committee’s response to those proposals and you will see that these cover a number of the
issues raised in Mr Martin’s amendment.
Unfortunately, the Committee is not in a position to give evidence on 21st March but hopes
that the information contained within this written evidence will be of assistance to the Justice
2 Committee. If there is any issue arising from the Memorandum of Comments, please do
not hesitate to contact me and I will attempt to assist in whatever way I can.
Best wishes.
Yours sincerely

Mrs Anne Keenan
Depute Director
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MEMORANDUM OF COMMENTS
BY
THE LAW SOCIETY OF SCOTLAND
ON
THE SCOTTISH EXECUTIVE CONSULTATION
POLICE RETENTION OF PRINTS AND SAMPLES
PROPOSALS FOR LEGISLATION
(AUGUST 2005)

The Criminal Law Committee of the Law Society of Scotland (“the
Committee”) welcomes the opportunity of contributing to the Scottish
Executive consultation, “Police Retention of Prints and Samples - Proposals
for Legislation” and has the following comments to offer:-

1. Do you agree that the police should be able to retain prints and
samples taken from those who are arrested or detained on suspicion of
committing an offence punishable by imprisonment whether or not they
are later convicted of that offence?

The Committee agrees that the police should be able to retain prints and
DNA samples provided that there are sufficient safeguards in place to ensure
compliance with the European Convention of Human Rights (“ECHR”).

The consultation document refers to the recent cases of R-v-Chief Constable
of South Yorkshire Police (Respondent) ex parte LS and R-v-Chief Constable
of South Yorkshire Police (Respondent) ex parte Marper (22 July 2004)
decided by the House of Lords.

In these cases, the House of Lords

considered in detail submissions concerning the compatibility of English law
authorising the retention of fingerprints and DNA samples and profiles with
the ECHR.
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fingerprints and samples did not constitute a breach of Article 8(1) (“the right
to privacy”) 1 of the ECHR for the following reasons :-

x

A person can only be identified from a fingerprint or a sample after
analysis by an expert or the use of sophisticated equipment or both;

x

The person can only be so identified if there is another sample with which
to compare the retained material;

x

The retained material does not in itself reveal any information about the
physical makeup, characteristics or life of the person to whom they
belong;

x

The use of the retained material is limited to purposes related to the
prevention and detection of crime.

Even if it were accepted that there was a potential breach of Article 8(1), the
Law Lords unanimously held that any infringement could be justified on the
basis of Article 8(2) 2 .

Lord Steyn stated at paragraph 24 of the judgement:-

“…respect for privacy of defendants is not the only value at stake.

The

purpose of the criminal law is to permit everyone to go about their daily lives
without fear of harm to person or property.

And it is in the interests of

everyone that serious crime should be effectively investigated and
prosecuted. There must be fairness to all sides. In a criminal case this
requires the court to consider a triangulation of interests. It involves taking
into account the position of the accused, victim and his or her family and the
public”.

1

“Everyone has the right to respect for his private and family life, his home and his correspondence.”
“There shall be no interference by a public authority with the exercise of this right except as is in
accordance with the law and is necessary in a democratic society in the interests of national security,
public safety or the economic well-being of the country, for the prevention of disorder or crime, for the
protection of health or morals or for the protection of the rights and freedoms of others.”

2

2
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The House of Lords concluded that the action taken was justified on the basis
of accurate and efficient law enforcement; and the increased database
desirable as a proportionate response to the detection of serious crime.

The Committee agrees that the developments made in science in the areas
of fingerprints and DNA represent valuable investigative tools for the
prosecution authorities both in the prosecution of serious crime and in the
exculpation of the innocent. However, it is important that in providing the
legislative

framework

for

retention,

sufficient

safeguards

are

also

incorporated to balance the public interest in the effective investigation of
crime with individual rights of privacy. Legislation should make it clear that
retention of fingerprints and DNA samples will only be permitted where this is
considered to be necessary for the detection, investigation and prosecution of
crime.

On this basis, any legislation should be clear that the retention of such
samples and prints are for the sole purpose of the prevention or detection of
crime, the investigation of an offence or the conduct of a prosecution.

In considering the issue of proportionality, the Committee has given some
consideration to the situation in which an individual has been wrongly
arrested or detained or has perhaps been the victim of mistaken identity. It
could be argued that those individuals ought to be in no different position
from those who have not been arrested or detained at all and accordingly,
should not have their fingerprints or DNA retained.

The House of Lords gave some consideration to the suggestion that chief
constables should have the discretion to determine which prints and samples
will be retained and which will not. It was acknowledged that in practice this
would mean retaining prints and samples from some suspects who were not
convicted but not from others. It would also mean that cases would have to
be considered in detail on an individual basis. The Law Lords concluded that
such a proposal was unrealistic and impractical.
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However, there may be some merit in creating a system whereby an
individual who could establish that he or she had been wrongfully arrested or
detained or the victim of a mistaken identity should have the power to apply
to the court to have the prints or samples destroyed. The Committee would
suggest that this could take place by way of summary application.

In addition, legislation could create a residual power allowing the court to
make an order for destruction of prints or samples at the end of proceedings
where this is considered appropriate having regard to the circumstances of
the case. The discretion would lie with the trial judge to assess the issue on
the basis of the evidence heard.

Such measures would ensure additional judicial protection for individual
human rights whilst ensuring that the database of fingerprints and samples
could be increased to promote the public interest in the detection and
prosecution of serious crime. The balance of interests referred to by Lord
Steyn could therefore be weighed appropriately.

The Committee notes that the decision of the House of Lords in the above
cases has been referred to the European Court of Human Rights and that
these cases have been communicated to the Member State. The Scottish
Executive may wish to consider whether it would be appropriate to await the
judgement of the European Court of Human Rights in this regard before
proceeding with legislation.

1.

2. Do you agree that samples given voluntarily should not be

retained or checked against prints and samples taken from any crime
scene without written consent and that the consent can be withdrawn
in writing at any time?

Yes.

3. Do you agree that the legislation should state that prints and samples
retained by the police should only be used for purposes related to the
4
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prevention or detection of crime, the investigation of an offence or the
conduct of a prosecution?

Yes. However, if consideration is to be given to extending the use to which retained
material can be put, there may be some merit in providing that the information can be
used for the assistance of the police and prosecution in the investigation of sudden and
serious deaths and for assisting in identifying unknown individuals. Subject to this
limited extension, the Committee would agree that prints and samples should be
retained for the purpose related to the prevention or detection of crime, the
investigation of an offence or the conduct of a prosecution.
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Human Genetics Commission written submission regarding the DNA
amendment to the Police, Public Order and Criminal Justice (Scotland) Bill
lodged by Paul Martin MSP
I would like to begin by saying that Members of the Human Genetics Commission
(HGC) are grateful for the opportunity to comment on the draft amendment to the
Police, Public Order and Criminal Justice (Scotland) Bill lodged by Paul Martin MSP,
which would allow for the retention of DNA on police databases where a case does not
result in a conviction.
The HGC is the Government’s advisory body on current and potential developments in
human genetics and the likely impact on human health and healthcare as well as the
social, ethical, legal and economic implications. In considering national issues, the HGC
adopts a UK perspective which includes taking account of legal and other differences
between England, Scotland, Wales and Northern Ireland, and of the status of devolved
and non-devolved matters. Our membership reflects UK-wide status and we also have
Chief Medical Officer Representatives from England, Scotland, Wales and Northern
Ireland sitting on the Commission.
The HGC set out its position in relation to the retention of samples where there is no
conviction in August 2005, in its response to the Scottish Executive’s draft proposals on
the collection and retention of DNA samples and fingerprints in Scotland. The first
question of that consultation asked:

“Do you agree that the police should be able to retain prints and samples taken from those who are
arrested or detained on suspicion of committing an offence punishable by imprisonment whether or not
they are later convicted of that offence?”
In response to that question, we first made a distinction between the retention of DNA
samples from the retention of DNA profiles. The HGC still holds the view set out in it’s
report ‘Inside Information’, that there are differing privacy concerns between a DNA
sample and a DNA profile. A profile contains no relevant medical or predictive genetic
data. However, the stored DNA sample has the potential to be used for further, more
intrusive, testing for purposes of identification, or for predictive profiling for physical,
behavioural or racial characteristics. The HGC wishes to see a further discussion of the
justification of the retention of samples, particularly for those not convicted of an
offence. The Commission’s general view is that an assumption should be made that
samples from those who are arrested and not charged or convicted should be destroyed
when a successful profile has been obtained. Any proposal to routinely store such
samples should be fully justified with regards to cost/benefit and to the legal and human
rights concerns. If such storage is deemed to be essential, there may need to be
additional safeguards to ensure that they are not used for other purposes without proper
lawful reasons.
As I understand it, Mr Martin has tabled this amendment because he would like to bring
Scottish legislation in this area in line with England and Wales. I would like to repeat the
general point we made in August last year, in respect of key principles regarding the
collection and retention of personal genetic information for forensic use. That is that we
too would like the law in England and Wales and the law in Scotland to be identical so
that those providing forensic services are clear about their duties in respect of retention.
However, our preference would be that the unification be achieved the other way
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around, that is, by changing the law in England and Wales on this issue to bring it in-line
with Scotland’s position. In our response to the Scottish Executive’s consultation, I gave
the example of our support of the Scottish Executive’s intention to keep the existing law
relating to the collection and retention of fingerprints and samples provided voluntarily.
In particular, we supported the caveat that consent to use samples and fingerprints
provided voluntarily can be withdrawn at any time. Ideally, we would like the law in
England and Wales to be changed so that it reflected Scottish law, not vice versa.
I enclose a copy of the HGC’s response to the Scottish Executive’s draft proposals on
the collection and retention of DNA samples and fingerprints in Scotland for your
interest.
I hope you find these comments useful. I would appreciate if you could let me know the
findings of your Committee on this matter.

Yours sincerely,

Professor Stephen Bain
Chair, Identity Testing Monitoring Group
Human Genetics Commission
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Response to Scottish Executive Consultation
I would like to begin by saying that Members of the Human Genetics Commission
(HGC) were grateful for the opportunity to comment on the Scottish Executive’s draft
proposals on the collection and retention of DNA samples and fingerprints in Scotland.
As Chair of the HGC’s Identity Testing Monitoring Group, I have been asked to
respond to the consultation on behalf of my fellow Commissioners.
The HGC strongly supports the work of the police and the existence of the National
DNA database as a criminal intelligence tool. However, the Commission is of the view
that robust safeguards must be in place to ensure that the collection, retention and police
use of samples does not discriminate against Scottish citizens.
The HGC position in respect of the forensic use of personal genetic information is set
out in our report ‘Inside Information – Balancing interests in the use of personal genetic data’ (May
2002). This report contains several recommendations to Government concerning
appropriate ethical oversight of the National DNA Database and I enclose a copy for
your interest.
You will see from the report that the HGC has long expounded the view that any
proposals to change the law relating to the use of personal genetic information for
forensic purposes should be subject to a full public debate in order to examine the
ethical, consent and confidentiality issues. The Scottish public should be fully aware of
any proposed legislative changes in this area.
My final general point before turning to the set questions is that, in respect of key
principles regarding the collection and retention of personal genetic information for
forensic use, the HGC would like the law in England and Wales and the law in Scotland
to be identical so that those providing forensic services are clear about their duties in
respect of retention. For example, as we make clear in our response to question 2 of this
consultation, we support the Scottish Executive’s intention to keep the existing law
relating to the collection and retention of finger prints and samples provided voluntarily.
In particular, we support the caveat that consent to use samples and fingerprints
provided voluntarily can be withdrawn at any time. Ideally, the Commission would
welcome a change in the law in England and Wales on this issue to bring it in-line with
Scotland’s position.
Our thoughts on the three consultation questions follow.
Question 1: Do you agree that the police should be able to retain prints and
samples taken from those who are arrested or detained on suspicion of
committing an offence punishable by imprisonment whether or not they are later
convicted of that offence?
In order to respond to this question, the HGC would first wish to make a distinction
between the retention of DNA samples from the retention of DNA profiles.
The HGC still holds the view set out in their report ‘Inside Information’, that there are
differing privacy concerns between a DNA sample and a DNA profile. A profile
contains no relevant medical or predictive genetic data. However, the stored DNA
sample has the potential to be used for further, more intrusive, testing for purposes of
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identification, or for predictive profiling for physical, behavioural or racial characteristics.
The HGC wishes to see a further discussion of the justification of the retention of
samples, particularly for those not convicted of an offence. The Commission’s general
view is that an assumption should be made that samples from those who are arrested and
not charged or convicted should be destroyed when a successful profile has been
obtained. Any proposal to routinely store such samples should be fully justified with
regards to cost/benefit and to the legal and human rights concerns. If such storage is
deemed to be essential, there may need to be additional safeguards to ensure that they are
not used for other purposes without proper lawful reasons.

Question 2: Do you agree that samples given voluntarily should not be retained or
checked against prints and samples taken from any crime scene without written
consent and that the consent can be withdrawn in writing at any time?
The HGC strongly support the Scottish Executive’s intention to keep the existing law
relating to the collection and retention of finger prints and samples provided voluntarily.
In particular, the HGC supports the caveat that consent to use samples and fingerprints
provided voluntarily can be withdrawn at any time.

Question 3: Do you agree that the legislation should state that prints and samples
retained by the police should only be used for purposes related to the prevention
or detection of crime, the investigation of an offence or the conduct of a
prosecution?
The HGC welcome the Scottish Executive’s proposal to include a safeguard in the new
Bill by requiring that all prints and samples retained by the police may only be used for
purposes related to the prevention or detection of crime, the investigation of an offence
or the conduct of a prosecution. The HGC views this proposal as vital, not only because
it serves to safeguard individual liberties, but also because it ensures a level of public
confidence in the database.
The Commission recognises that retained fingerprints and samples may be used for
research and development purposes aimed at improving the detection and prevention of
criminal activity. In the Commission’s view, it is conceivable that some research projects
could prove valuable to this aim. However, it is essential that appropriate safeguards are
in place to oversee the use of samples for this purpose. The establishment of an
independent research ethics committee to approve such research would be an important
measure in ensuring that samples were used appropriately and would serve to maintain
public confidence in police use of personal genetic information.
We are aware that there are ongoing discussions in England and Wales concerning an
amendment to the Criminal Justice Act 2004, which would allow the police to also use
samples when searching for missing persons. The HGC broadly supports this proposal
and responded to that effect as part of the Home Office consultation, ‘Consultation on
Policing: Modernising police powers’ in November last year. A copy of that response is
enclosed for your interest.
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Whilst the circumstances leading to a person being missing may be related to a criminal
offence, there might not necessarily be a criminal aspect to a person’s disappearance. We
would then raise this as a possible reason for the police to speculatively search retained
fingerprints or samples in future, which would fall outside your definition of “purposes
related to the prevention or detection of crime, the investigation of an offence or the conduct of a
prosecution.”
I hope you find these comments useful. We would appreciate being kept up to date on
the progress of the consultation and the Police Bill.

Yours sincerely,

Professor Stephen Bain
Chair, Identity Testing Monitoring Group
Human Genetics Commission
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Mr Alan Brown
Police Leadership and Power Unit
2nd Floor, Allington Towers
19 Arlington Street
London
SW1E 5EB
26 November 2004
Dear Alan,
Re: Consultation on Policing: Modernising police powers
Thank you for the opportunity to comment on the above document. I am replying on
behalf of the Human Genetics Commission (HGC), an independent advisory body
established to advise the UK Government on developments in human genetics,
particularly their ethical, legal and social implications. We welcome your public
consultation on plans to review police powers in order to meet community needs. Our
comments on this consultation are focused on Chapter 6: Identification; and reflect
discussions held at HGC’s September plenary meeting, and by the Commission’s Identity
Testing Monitoring Group.
With regard to the use of speculative searches of the National DNA Database (paras.
6.14-6.15), HGC is broadly content with the development of a Missing Person’s DNA
Database and the notion that police would need a separate authority to speculatively
search these profiles against the National DNA database subject sample record and other
profiles held by, or on behalf of, the police for identification purposes. There are
however two caveats to this.
The first is that HGC would like some clarification on how the separate authority would
operate and whether or not it would be lead by the ACPO Chair of the National DNA
Database Board.
The second relates to the Missing Person’s DNA database and the questions around
taking samples from a missing person’s genetic relatives. We would be concerned by
there being any legal obligation for missing person’s genetic relatives to provide samples.
The emphasis should be on requesting information and we would appreciate some
clarification on this matter. In addition, as you may be aware, an area of interest to HGC
is relationship testing, and the capacity of such testing to potentially reveal non-paternity.
We feel that due consideration must be given to weighing up the value of the genetic
information (i.e. identification of missing person) against the harm that the revelation of
inadvertent information may do (eg. revelation of non-paternity). We would suggest
though that on balance, however, and with the suitable emphasis on the proper use of
DNA testing, any possible harm would be outweighed by the potential benefit of such
testing.
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The final point we would like to make refers to the taking of DNA samples covertly
(para. 6.19). In our report, Inside Information: Balancing interests in the use of personal genetic data,
(May 2002; copy enclosed), we recommended that consideration be given to the creation
of a criminal offence of the non-consensual or deceitful obtaining and/or analysis of
personal genetic information for non-medical purposes (Chapter 3). This
recommendation has now been taken on board in the new Human Tissue Act (2004).
While we understand that such a law should not interfere unduly with police powers, we
would like to seek some assurances of the circumstances under which such samples
would be taken and clarification on what happens to samples after the completion of
such an investigation. Finally, we believe that such circumstances would need to be
governed via a tight set of regulatory and/or legislative controls.
We would appreciate being kept up to date on the progress of your work in this area.
Yours sincerely,

Dr Stephen Bain
Lead Member on Identity Testing
Human Genetics Commission
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Submission from the Information Commissioner’s Office on Paul Martin MSP’s proposed
amendment to the Police, Public Order and Criminal Justice (Scotland) Bill on DNA

As the regulatory body for the Data Protection Act 1998 (DPA) throughout the UK, the Information
Commissioner’s Office (ICO) is pleased to provide evidence to the Justice 2 Committee in relation to the
amendment to the above Bill concerning the retention of DNA samples which was lodged by Paul Martin,
MSP.
The Committee may be aware that the ICO responded to the Scottish Executive’s consultation on the Police
Retention of Prints and Samples which was undertaken in the summer of 2005. Our view at that time was
that we understood the need for a balance to be struck between privacy and protecting the public from
crime, but we believed that the Executive’s proposals were excessive. Whilst Mr Martin’s proposed
amendment may be less far-reaching than the Executive’s proposals (as it does not appear to extend to the
retention of fingerprints), the concerns noted in our response to the Executive remain valid. As noted then,
our view is that the retention of innocent persons’ samples would unfairly differentiate between innocent
citizens who have had samples taken and those who have not. Those in the former category will be put
under greater scrutiny and possibly subjected to invasions of privacy not experienced by the latter.
Notwithstanding that, it is difficult to see how DNA samples of some innocent persons (ie, those who have
had samples taken) can be deemed to be more relevant to crime prevention and detection than those of
other innocent persons (those who have not had samples taken). The retention of such samples would
therefore appear to be excessive and our preferred position is that samples should be destroyed as soon as
practical after a decision not to proceed with any charges is taken or once an accused is found not guilty.
We are particularly alarmed that, as currently drafted, the amendment would allow indefinite retention of
samples and believe that, at the very least, a finite retention period should be specified, perhaps varying
according to the nature of the crime being investigated when the sample was originally obtained or to the
age of the person whose sample has been taken (the Committee should note the concern raised in England
recently about the retention of samples taken from children). Without the provision to destroy samples, and
given the inter-generational links that can be established through DNA analysis, it is entirely possible that
innocent people in future generations could be put under suspicion of a crime on the basis of the analysis of
samples taken from innocent people in the current generation.
We also wish to note that, in the event of the amendment being passed, it is important to ensure that
retained samples are not contaminated at any point and that degradation of samples does not occur. It is
also necessary to ensure that any related profiling is accurate. Failure to do so may lead to “false positives”
being obtained, leading to an innocent person being wrongly convicted of a crime. Recent events in
Scotland have illustrated the potential for wrongly accusing innocent people through errors in fingerprint
analysis and the same will be true for DNA analysis; clearly, it would be necessary to ensure that robust
systems are introduced to minimise the possibility of miscarriages of justice arising.

Ken Macdonald
Asst Commissioner - Scotland
The Information Commissioner’s Office
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Police Headquarters
173 Pitt Street
GLASGOW G2 4JS
Tel No:
Fax No:
Email:

0141 532 2052
0141 532 2058
acpos.secretariat@strathclyde.pnn.police.uk
Your Ref:
Our Ref:

187b/AC/06

Date:

15 March 2006

Mr. Steven Tallach
Assistant Clerk
Justice 2 Committee
Scottish Parliament
Edinburgh
EH99 1SP
By email: steven.tallach@scottish.parliament.uk
Dear Mr Tallach
POLICE, PUBLIC ORDER AND CRIMINAL JUSTICE BILL
PROPOSED AMENDMENT – DNA RETENTION
I refer to your correspondence dated 8 March 2006 in connection with the above subject which
has been considered by members of the Crime Business Area and can now offer the following
by way of comment.
The amendment proposed by Paul Martin MSP, is supported however, members would welcome
the extension of the provisions to include all relevant physical data, including photographs and
moving images, as detailed in Section 18 of the Criminal Procedure (Scotland) Act 1995.
I trust this information is of assistance to you
Yours sincerely

Chief Constable
(Hon. Secretary)
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Submission from Anthony Jackson on Paul Martin MSP’s proposed
amendment to the Police, Public Order and Criminal Justice (Scotland) Bill
on DNA
PERMENANT RETENTION OF DNA PROFILES AND SAMPLES
(in response to amendment 148 to police, public order and criminal justice bill,
lodged by Paul
Martin MSP)
Dear Committee Members,
The proposed amendment fundamentally changes the relationship of innocent
people to the criminal justice system.
And yet, the policy was in no parties’ manifesto
It was not part of the partnership agreement
At the time of writing, it does not have Executive backing
Indeed the Executive has yet to respond to last years consultation, where there
was almost total public opposition.
It also comes at a time before an appeal against the oft quoted House of Lords
ruling (the Marper Case) is heard by the European Court of Human Rights.
And at a time when South of the border, public disquiet and opposition is growing
to the same said policy. Instances are reported on a weekly basis of anxious
parents trying to retrieve their innocent offsprings’ DNA. These have been
catalogued and championed by the Conservative MP Grant Shapps, and his
colleague Damien Green MP.
See http://www.grantshapps.org.uk/Remove%20DNA%20Profile.aspx
It is also worth noting that the policy in England and Wales was introduced very
rapidly on the eve of the Iraq War, without proper public and parliamentary
involvement, (and totally opposed by all non Government Parties), and only now
are the full ramifications becoming apparent.
As I stated above, the proposed amendment fundamentally changes the
relationship between innocent people and the criminal justice system. If a
policeman makes a decision to arrest you, or your children, DNA will be taken
and kept in perpetuity.
One would then hope that both the Executive and the Police would have full
confidence in the legality and the oversight of any such scheme, and would have
sought legal advice rather than proceeding on hunches;
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Margaret Mitchell (Central Scotland) (Con): To ask the Scottish Executive what legal advice it
has sought in respect of the Information Commissioner's response to the Executive's consultation
on the retention of DNA profiles of persons arrested but not convicted of any offence.
(S2W-22725)
Cathy Jamieson:
We can confirm that we have considered the UK Information Commissioner’s consultation
response and it is not thought that the policy proposals set out in the consultation paper Police
Retention of Prints and Samples: Proposals for legislation would be in breach of the fairness
requirement of the Data Protection Act 1998.

And would be leading the way in showing the general population the level of faith
that they
have in the database;
Margaret Mitchell (Central Scotland) (Con): To ask the Scottish Executive what proportion of
serving police officers have voluntarily provided DNA samples for DNA profiles to be held in the
Police Elimination Database.
(S2W-22723)
Cathy Jamieson:
As at 31 January 2006, there are a total of 1,574 personnel currently listed on the Scottish Police
Elimination Database. 1,458 of these are police officers which is approximately 9% of serving
police officers. The majority of these are thought to have provided their DNA sample voluntarily
but precise figures are not available. The Police Elimination Database does not distinguish
between samples from volunteers and samples from new recruits, who may be required to
provide a sample for elimination purposes.

Thank you for your time,
Anthony Jackson
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Police, Public Order and Criminal
Justice (Scotland) Bill
14:04
The Convener: Agenda item 2 is the Police,
Public Order and Criminal Justice (Scotland) Bill.
The committee will consider oral and written
evidence on Paul Martin’s proposed amendment
to the bill, prior to it being moved and considered
at next week’s meeting. The six written
submissions that have been received have been
circulated to members, together with Scottish
Parliament information centre briefings.
I welcome the witnesses for the first panel, who
are Dr Helen Wallace, from GeneWatch UK and
John McLean, director of the Scottish Criminal
Record Office. The first question points back to the
written evidence that GeneWatch UK kindly
submitted. It would appear that GeneWatch UK is
not in favour of the aim that underlies Paul
Martin’s proposed amendment. Can you explain
your reasons for that?
Dr Helen Wallace (GeneWatch UK): Certainly.
GeneWatch UK supports the use of DNA as
evidence in specific investigations and the use of
DNA databases, so our concern relates to the
retention, particularly the permanent retention, of
both DNA samples and DNA profiles.
We have three key areas of concern, the first of
which is whether additional information about an
individual that is not related to identification, such
as relatedness or other genetic information, might
be revealed. Secondly, there is the issue of
whether keeping permanent records builds up, in
effect, a permanent list of suspects that might also
be misused in the future. Thirdly, there is the issue
of discrimination and whether the database
becomes, as it has done in England and Wales,
much more inclusive of certain ethnic minorities
than of others.
The Convener: Obviously, you have a United
Kingdom perspective on what has happened down
south, where there have been changes in the
process. We are looking carefully at the lessons
that can be learned. What lessons would you say
have been learned so far?
Dr Wallace: We think that the key lessons are in
relation to achieving a balance between
preventing and detecting crime, and protecting
civil liberties. There has been little evidence of
permanent retention making a significant
contribution to the detection or reduction of crime.
On the other hand, there is evidence of increasing
public concern and of requests to be removed
from
the
database,
which
could
be
counterproductive in terms of trust in the use of
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the database. Finally, there is evidence in relation
to whether the safeguard of limiting DNA use to
the purpose of the prevention and detection of
crime is sufficient. We would argue, as we have
done in our written evidence, that it is not sufficient
because it allows, for example, certain types of
genetic research to take place that undermine
individuals’ rights to refuse to consent to
involvement in controversial research topics.
The Convener: Are there any specific points
that you would make about Paul Martin’s
amendment?
Dr Wallace: I refer to the points that we made in
our written evidence. There are specific examples
in England and Wales of research taking place, in
spite of the existing safeguard, that is trying to
predict ethnicity from DNA profiles and samples.
There is evidence from the Home Office, which we
have analysed, that suggests that crime detection
has in fact gone down since the permanent
retention of the DNA of people who are arrested
but not charged. There has not been a significant
increase in the detection of crime, and there is
clear potential for building up a list of suspects,
which could be misused in the future.
The Convener: Thank you.
I ask Mr McLean to describe, for background
evidence, the SCRO’s current role in relation to
fingerprints and DNA samples.
John McLean (Scottish Criminal Record
Office): The SCRO retains the national fingerprint
collection for Scotland, which will shortly migrate
to a national fingerprint collection for the whole of
the UK. That national collection—it is called
IDENT1—will have the facility to retain and search
nationally not only fingerprints, but palm prints,
which are not currently searched automatically.
DNA is not stored at the SCRO. In fact, DNA
does not come near us; it is stored at a laboratory
in Dundee and I understand that records are kept
at the national register down in Birmingham. The
SCRO’s involvement with DNA is simply to record
whether a person has had DNA taken.
The SCRO’s other important role in relation to
both fingerprints and DNA, under the current rules,
is that if someone is not convicted of an offence,
their fingerprint record is destroyed; we are told
that the DNA sample, too, is destroyed and we
delete that record from our files.
The Convener: Do you get direct evidence of
that destruction from other departments?
John McLean: When the individual is not
proceeded against or is dealt with by means of a
non-court disposal, or when a young person
appears before the children’s panel, which is not
strictly a conviction, we are told to delete the
record as the DNA has been destroyed.
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John McLean: Yes.
The Convener: Thank you.
Maureen Macmillan (Highlands and Islands)
(Lab): GeneWatch UK said that there was very
little evidence that the new English regulations on
the retention of DNA were leading to more
detection of crime. Helen Wallace said that crime
detection had gone down, making it sound as if
there was some correlation between keeping the
DNA and the fall in the detection level. However,
this is surely one of those post hoc ergo propter
hoc arguments that do not actually hold water. I
would like to hear more evidence for what you
have said.
Dr Wallace: I did not mean to imply that keeping
DNA had somehow caused a reduction in
detection rates. We looked at the Home Office
report that was published in January and it is
indeed difficult to unpick the exact consequences
of the different changes that have happened as a
result of the DNA expansion programme in
England and Wales. We would therefore like there
to be an independent assessment that tries to do
that unpicking.
We found that there has been an increase in the
number of detections as a result of more DNA
being taken from crime scenes, but the
increasingly large number of individuals who are
being included on the database seems to have
had very little effect. We would expect the number
of detections to rise as the number of crime scene
samples that are taken goes up, but the detection
rate—or the likelihood of finding the relevant
individual—should go up if increasing the number
of individuals on the database is important.
However, that does not seem to have happened.
The Home Office report says very clearly that the
number of crime scene samples, rather than the
increasing number of individuals, seems to be
driving the success of the database.
Maureen Macmillan: You are implying that
there is no firm evidence as yet.
Dr Wallace: I think that there is evidence from
those figures. I would not say that the evidence is
totally conclusive, because there are problems
with trying to unpick the different things that have
happened. For example, the definition of
detections has changed since the database
started. Detailed figures have been released only
for the past two years, but not during the whole
programme. A range of factors, therefore, makes it
difficult to be very exact about the consequences.
Of course, comparing the situation in England
and Wales with the situation in Scotland
introduces additional differences. If someone is
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detected through intelligence-led policing and
other methods, the database might have made
less of a contribution. We cannot be very exact
about the pros and cons of the evidence, but we
can say clearly that keeping convicted offenders
and more crime scene samples on the database
has made a significant difference. Keeping the
DNA of people who have been arrested but not
charged appears not to have made any noticeable
difference to detection rates.
Maureen Macmillan: But there has been some
difference.
Dr Wallace: It has varied from year to year, so it
is difficult to be exact. From the figures that have
been released, it is not possible to show whether
there has been any real difference. We would
expect some burglars to have been identified
through cold hits on the database, but it is difficult
to tell whether there have been any prosecutions
for violent crimes as a result of the policy.
We have to be very clear that there is a
difference between taking samples from more
people, entering them and checking whether those
people have committed a crime in the past, and
retaining those profiles to see whether they
commit any crime in the future. From the data that
have been provided, it is not always possible to tell
the difference.
Maureen Macmillan: So there might be a time
lag before we can prove that there has been any
significant difference in detection rates. We might
have to wait for five years or so.
Dr Wallace: There might indeed be a time lag,
but it is clear that there has not as yet been a
sudden increase in detection rates because of the
policy.
Paul Martin (Glasgow Springburn) (Lab):
Helen Wallace mentioned concerns about the
Home Office figures and asked for independent
research to be carried out. If the independent
research proved that the Home Office figures are
incorrect, but that the method is more effective
than they suggest—which is a possibility—would
you support the retention of all DNA samples? Is
your organisation against the principle, or are you
just concerned about the figures? If the figures
were different, would you be happy with the
measure?
14:15
Dr Wallace: Our view is that society has to
make a decision and that it is difficult to balance
the threats to civil liberties—we think that there are
potential threats to privacy and rights—with the
contribution to reducing crime. GeneWatch does
not have the final answer, but we argue that we
need a much more public debate that includes
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information and, for example, research on public
attitudes to the idea of retaining samples. A range
of policies could be adopted as a consequence of
that debate, which might result in more profiles but
fewer samples being retained, or other
compromises.
Paul Martin: Sure, but I want to ask the
question again. In principle, is your organisation
opposed to the retention of all DNA samples? You
are happy for DNA methods to be an important
part of crime detection. I am asking about a
hypothetical situation. Let us say that, after the
research is done and an independent report is
produced for the Home Office, it is proven that,
contrary to your organisation’s view, the method is
effective. What would your organisation’s view be
then?
Dr Wallace: Our view is that, in principle, we
must acknowledge that retaining profiles and,
particularly, samples infringes on individuals’ civil
rights. We accept that it can be justified in some
circumstances—for example, we agree that it is
justified in the case of convicted violent
criminals—but the balance between the number of
profiles that are retained and the number of crimes
that are solved is a matter for public debate. We
think that, given the existing information, retaining
all the profiles of and samples from people who
have been arrested but not charged or convicted
is going too far, regardless of exactly what figures
emerge. However, we might accept that, in some
situations, some DNA of some unconvicted people
in certain carefully justified circumstances should
perhaps be retained. I would not like to give a final
view on that.
Bill Butler (Glasgow Anniesland) (Lab): I want
to pick up on that point. You say that, in your
organisation’s view,
“some DNA of some unconvicted people”

could be retained on some occasions. Can you
give the committee examples?
Dr Wallace: Yes. When we did our report on the
DNA database in England and Wales, the
preliminary conclusion—although we felt that more
information and public debate were needed—was
that the original policy of removing people’s
records from the DNA database at the same time
as they were removed from the police national
computer was sensible. The police national
computer records are held within time limits, which
vary according to the seriousness of the offence.
Individuals who are unconvicted are removed from
the computer within time limits, although there are
exceptions in which the records are held for
longer. That happens in relation to sexual offences
in certain specific circumstances, with the approval
of, I think, a superintendent—I forget at which
level. It was agreed to hold records for somewhat
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longer in those circumstances. Such a policy is at
least worthy of debate.
Bill Butler: You say that it is at least worthy of
debate, but could you be more specific about the
sexual offences in certain circumstances that you
mentioned? Could you give us an example?
Dr Wallace: I forget the exact rule. We do not
think that GeneWatch should decide the rule.
Bill Butler: I just want your view.
Dr Wallace: I believe that the rule was that
records were retained in relation to sexual offence
cases in which there was no doubt about the
identity of the person who was involved but there
had been a dispute about consent—it was along
those lines. The retention was not permanent but
time limited, so that the police had access to the
record for a certain period.
Bill Butler: I want to be clear about this.
GeneWatch takes not a principled view, but a
pragmatic view—I do not mean that to sound
critical. In your organisation’s view, there might be
exceptions, one of which you have just touched
on.
Dr Wallace: Yes. We acknowledge that there is
a difficult balance to be struck between preventing
and detecting crime and protecting civil liberties. I
think that most people would share that view.
Bill Butler: What is GeneWatch’s view of the
House of Lords ruling of 2004, which said that, in
England and Wales, retention of samples does not
contravene the European convention on human
rights?
Dr Wallace: We disagree with that ruling. We
agree with the basic principle that we must
consider whether human rights are engaged and
whether there is a proportional impact on them. I
believe that the case in question is going to the
European Court of Human Rights and is still
awaiting a hearing on admissibility. The arguments
that are being made in that context relate to
whether the lords appreciated fully the distinction
between DNA profiles and samples, which can
reveal a lot more information, and whether they
appreciated fully the range of people who might
gain access to them in the future, for example
through links with the police national computer. In
Germany, a different view was taken of what is in
essence the same principle. We do not see the
issue as having been resolved by the House of
Lords.
Bill Butler: I am obliged.
Good afternoon, Mr McLean. What is the
SCRO’s view on the greater retention of prints and
samples and why does it hold that view?
John McLean: I should preface my remarks by
saying that I am not the Association of Chief
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Police Officers in Scotland spokesperson on DNA;
that is Chief Constable Paddy Tomkins from
Lothian and Borders police. The SCRO takes the
straightforward view that the more DNA samples
that are held and the more DNA marks that are
lifted, the greater likelihood there is of detecting
offenders and eliminating from our inquiries people
who are innocent of crimes. The greater retention
of prints and samples helps with the detection,
prevention and investigation of crime.
Bill Butler: Does your organisation have any
doubts in relation to implications in respect of the
ECHR, or does that not come into the SCRO’s
thinking?
John McLean: We are always aware of ECHR
issues, but, given the House of Lords ruling, we
are content that any retention of fingerprints or
samples would be lawful.
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): I have a brief question for Mr
McLean, which follows on from Mr Butler’s
question. The rationale behind what you just said
would also stand if every citizen were to be
included in a national DNA database and if we had
a policy of DNA sampling every child born in
Scotland. That would have the same basis as the
the-bigger-the-better argument.
John McLean: I prefaced my reply to Mr Butler
by saying that I am not the ACPOS spokesperson
on DNA. The logic of what you are saying is
correct, but, as Dr Wallace said, some things are
perhaps moving too far.
Jeremy Purvis: That is the subject of the
committee’s deliberations.
One of the indicators of whether we are going
too far might be the use of the database and the
information that you police. In an article in the New
Scientist, Alec Jeffreys, who invented DNA
sampling, said:
“As a geneticist I would greatly value the potential
enormous power of the database for research … But it is a
gross infringement of civil liberties.”

Since he said that, 10 research projects have
used the national DNA database. A number of
parliamentary questions have been asked about
the involvement of the SCRO and the Scottish
Executive in the research. What is your view on
the use of both the samples and the fingerprints,
for which you have a responsibility, for research
purposes? I noted that one of the projects was for
information on ethnicity. Is that one of the
indicators that you think would be going too far?
John McLean: I have not considered that, but if
research is done properly, is objective and is
anonymised to protect individuals, it will have
some value.
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Jeremy Purvis: I have a question for Dr
Wallace, which follows on from the thrust of Mr
Martin’s question. I understand that the strongest
rationale for a change in the Scottish procedures
is the Home Office figures on crime levels,
detection and solving crime. In an earlier report by
GeneWatch UK, you indicated that the Home
Office estimates that 49 per cent of DNA matches
lead to a detection, but that 58 per cent of those
matches are termed “cold hits”. Can you explain
what a cold hit is?
Dr Wallace: The database’s added value in an
investigation relates to whether it introduces a new
individual into that investigation. The database
retains individuals’ data, and if an existing
individual has been identified by other means their
DNA sample can be compared with a scene-ofcrime sample. Cold hits are matches between a
DNA profile from a crime scene and a DNA profile
from an individual. By definition, a cold hit
introduces a new suspect into an investigation. It
is evidence that they were probably—although not
with absolute certainty—present at the scene of
the crime, but it does not provide any information
about when they were there or other factors, so
not all such matches lead to successful
prosecutions. In many cases, the evidence will
simply indicate that somebody had been there
earlier in the day.
Jeremy Purvis: If my understanding is correct,
the current practice is to use cold hits. If there is a
crime scene DNA sample of a case that has not
been solved, someone who is being sampled for a
suspected offence and having their fingerprints
taken will then be matched on the database
against the data from the crime scene. Is that what
happens at the moment in routine checks for both
fingerprints and DNA? Perhaps John McLean
would also like to respond with his professional
view.
Dr Wallace: Some of the matches result from an
individual being investigated for a specific offence;
those matches are not described as cold hits,
because they arise from the individual having
been identified as a suspect. The added value of
the database lies in the matches that result from
cold hits and that can be useful in investigating a
past crime, but such matches have their
limitations.
Jeremy Purvis: If that is the case with regard to
cold hits, one would expect there to be a tailing off
in the number of previous crimes that could be
solved or in which a detection or link could be
made. That could point to the fact that, as you
indicated in your written evidence, the number of
crimes that were detected using DNA fell in 200405, even though the database grew by 1 million
records.
Dr Wallace: Absolutely. Our view is that the
usefulness of adding more individuals has tailed
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off, because the people who are being added are
no longer persistent offenders.
John McLean: I would like to comment on that,
particularly in relation to fingerprints, although I do
not think that the issue of DNA is completely
unrelated. I am not familiar with the expression
“cold hits” and I am not a fan of “CSI: Crime Scene
Investigation”, but when a crime is committed and
a mark is left on the scene, a fingerprint or DNA
sample may be taken. If there is a suspect at that
stage, or if someone is arrested for the offence,
the search will be straightforward. In other cases,
a mark may be lifted from the scene of a crime for
which there is no known suspect and no person in
custody, and that search would be done through a
database. Such a cold hit can be valuable, and
numerous people might be arrested or a great
deal of evidence could be gained in that way.
With regard to the point that was made about
the tailing off of the value, people move through
criminality during their lives. Often, people who
have been active criminals—housebreakers or
robbers, for example—during the ages of 16 to 30
disappear from the system and a new generation
comes in. If that generation of new DNA comes
into the system, that will continue to help with the
prevention and detection of crime.
14:30
Jeremy Purvis: I understand that, but one
would expect that the growth of the database to
include 1 million people of all ages, types and
backgrounds and in all areas would have had
some impact. However, in 2004-05, the database
grew by 50 per cent but there was no discernible
impact on the detection of crime.
John McLean: That point is debatable. Some of
the figures that I have seen show that there has
been a discernible impact on all areas of crime
and that a significant number of crimes have been
detected as a result of the techniques. It is worth
noting that DNA techniques are relatively new and
that officers are only starting to use them much
more to populate databases.
Jeremy Purvis: Have you examined the figures
in detail to determine how many would be cold hits
and how many would not be? I wonder whether
there might have been some double counting. Did
you check that?
John McLean: I have not done any research,
personally. As I said earlier, I am not the ACPOS
spokesperson on DNA.
Colin Fox (Lothians) (SSP): Dr Wallace, do
you agree that your analysis of the Home Office’s
report shows that there has been a great rise in
the number of samples—as Jeremy Purvis said, 1
million samples is a considerable amount—but
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that there has been only a small increase in the
rate of crime detection? I am sure that the
committee is aware that DNA does not solve
crimes on its own and that there has to be
corroborating evidence, but I would like you to
comment on whether that is in keeping with what
was claimed beforehand by the proponents of the
extension.

of the different changes in the figures that have
been made available. We hope that the Home
Office would, at some point, take on board the
recommendation of the House of Commons
Science and Technology Committee, produce
those figures and answer the question that you
asked on the timeframe within which it would
expect a noticeable effect.

Dr Wallace: The figures show that the
significant increase in the number of samples
retained has had only a very small effect in terms
of increased crime detection. The only explanation
that we can give for that is that most of the claims
that were made about the major benefits of
permanent retention were based on the number of
DNA matches, which gives no indication of the
number of successful prosecutions.

Colin Fox: In your written evidence, you say
that we should

For volume crime, we can work out a rough
relationship between the number of matches and
the number of detections from past use of the
database. Unfortunately, it is impossible to do
even that with regard to violent crime. We think
that a misleading impression has been given that
large or significant numbers of crimes have been
solved as a result of the policy. The numbers
appear to match not crimes solved, but DNA
matches.
Colin Fox: Mr McLean suggested that different
studies would suggest a different outcome. Are
you aware of any detailed studies that have been
done in this area other than the Home Office one
that you have put in front of us?
Dr Wallace: No. We used the Home Office
report because it revealed further information that
had not previously been published. An annual
report for the national DNA database has been
published in England and Wales only during the
past couple of years. Prior to that, pieces of
information were revealed through answers to
parliamentary questions and so on.
I have talked to people who are doing research
in this area and, as far as anyone can tell me,
there is no other public information available about
the value of the database. That is why the House
of Commons Science and Technology Committee
concluded that it would be timely to have such an
investigation into the database’s contribution to the
prevention and detection of crime.
Colin Fox: Maureen Macmillan said that it might
be too early to draw a conclusion. As the Home
Office report covers a five-year period of
expansion, would we have to wait until 2010 for
the next one, or is the programme an on-going
one that the Home Office will monitor as we go?
Dr Wallace: The programme is on-going, but it
is not clear when or if there will be a further report.
That is problematic, and it is problematic that it is
not entirely possible to distinguish the contribution
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“make the National DNA Database’s governing body more
transparent and democratically accountable in Scotland”.

What do you mean by that?
Dr Wallace: The governing body has been
criticised—not only by GeneWatch, but by the
Human Genetics Commission, the House of
Commons Science and Technology Committee
and, previously, the House of Lords Science and
Technology Committee—for not being sufficiently
representative and open. It is changing its
composition as a result of the change in the
database’s operation that is being introduced.
Oversight of the database is in the process of
being transferred to the Home Office, but it is
unclear exactly how that new system will operate.
An ethics board has been proposed to oversee
research applications because, until now, there
has been no such ethical oversight. However, that
proposal has been under discussion for more than
a year and the board is yet to be put in place, so
there is clearly a lack of independence on
decisions about non-routine access to and uses of
the database, which include research uses and
other applications.
Colin Fox: You say that the governing body is
unrepresentative. Who is represented on the body
and who would you like to be represented on it but
is not there?
Dr Wallace: Currently, there are representatives
of various police forces and the Home Office. Until
recently, the Forensic Science Service also had a
representative. The new board will include two
members from the Human Genetics Commission,
which is an increase on only one member, which
is an increase on no members a couple of years
ago. That is definitely a move in the right direction,
but those new systems have yet to be put in place
and we have yet to ascertain whether they will
provide independent oversight for decisions on the
uses of the database.
Colin Fox: Does John McLean have a different
approach to collecting fingerprints and DNA
samples or is it the same?
John McLean: My principal responsibility is for
fingerprints. My responsibility for DNA samples is
to keep records on the criminal history system in
Scotland of the fact that DNA has been taken and
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to ensure that that marker is removed when the
DNA sample is destroyed in the event that
someone is not convicted. The approach is the
same for both.
Earlier, you suggested that I had considered
various studies. That is not the case. I am aware
of the Home Office report and it is perhaps a
question of my interpreting it differently from Dr
Wallace. The report says that 198,000 profiles
were taken and that approximately 7,591 were
linked to crime scenes and 11,000 offences,
including 88 murders and 45 attempted murders.
That gives me confidence that the database is a
powerful tool for the investigation and detection of
crime.
Colin Fox: I am grateful for that clarification.
Jackie Baillie (Dumbarton) (Lab): Some of the
areas on which I was going to ask questions have
already been covered. However, Dr Wallace, I will
run the risk of asking you about the distinction
between DNA samples and DNA profiles. You
reflected that distinction in your evidence and the
Human Genetics Commission has also picked it
up. I understand that no medical or predictive
genetic data would be held if the samples were
disposed of but the profiles were retained. First, do
you agree with that distinction? Have I got it right?
Secondly, if the samples were disposed of, would
you have fewer concerns about the retention of
the profiles?
Dr Wallace: You have understood the
distinction perfectly. It is quite important because if
one can return to an individual sample, one can
provide much more sensitive genetic information.
That has happened in a research context. Like the
Human Genetics Commission, we would be
reassured if samples were destroyed. However,
sensitive information could still be obtained if only
profiles were retained. In particular, the
comparison of profiles can reveal cases of nonpaternity and can clarify matters of relatedness,
whereas fingerprints, for example, do not have
such sensitive information content. It is not the
case that profiles are entirely free of sensitive
information.
The idea that the record itself should be
retained, regardless of whether it consists of a
DNA profile, just a name or a name linked with a
fingerprint, is still a cause for concern because it
means that, essentially, there would be a
permanent criminal record for everyone who had
been arrested. Our view is that all samples—
whether from convicted or unconvicted people—
should be destroyed at the end of an investigation
and that time limits should be imposed on profile
retention.
Jackie Baillie: If I have picked you up correctly,
some of the additional safeguards that you talked
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about earlier would cover the retention of profiles
adequately.
Dr Wallace: We think that having time limits on
retention is an important safeguard, regardless of
whether other safeguards are introduced. In effect,
one needs to adopt both approaches. Restrictions
are necessary not only on how long records are
kept in different circumstances but on how
sensitive information is kept and what oversight of
that information there is.
Jackie Baillie: I have a tiny, techie question for
Mr McLean. When it comes to getting a match or
assisting in the detection of crime, is there any
distinction between the retention of DNA samples
and the retention of DNA profiles?
John McLean: I am afraid that I am unable to
answer that question because it does not relate to
my area of responsibility.
Jackie Baillie: Fine. The answer will remain a
mystery.
The Convener: We might manage to think of
someone to whom we can write to find out that
information. That is a task for the clerks to
undertake on our behalf.
Mr Stewart Maxwell (West of Scotland) (SNP):
People who advocate retention seem to be putting
about the notion that the cold hits that have been
mentioned amount to the detection of new
criminals—in other words, people who have not
been convicted of any crime. I would like to know
what both panellists think about that. Do you agree
that that is the impression that the advocates of
retention are giving? Is it possible to tell whether
the cold hits involve people who have never been
convicted of a crime or people from whom
samples have already been obtained because
they have been convicted of a crime that is
unrelated to the crime that is being investigated?
Alternatively, do the cold hits lump together people
in both those groups?
Dr Wallace: The figures lump everyone
together, which makes it difficult to decide how
effective the retention database is. The Home
Office report cited a study in which it was claimed
that a specific number of samples were followed
through to find out what happened, which allowed
the distinction to be unpicked. I think that I am
right in saying that roughly half the cold hits
introduced a new suspect, but that figure is
probably relevant only to volume crimes, which
comprise the majority of cases. We still have no
way of knowing the extent to which cold hits
introduce new suspects in cases of violent crime.
We know from the report and from other material
that, for a range of reasons, that process is likely
to be much less useful for violent crimes. That is
partly because there is usually a list of known
suspects for such crimes.
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Mr Maxwell: I want to clarify something. When
you talk about “new suspects” being introduced,
do you mean people who are on the database, but
who have never been convicted of any crime, or
do you mean—
Dr Wallace: I am sorry. By “new suspects”, I
meant people who were not already under
investigation for the crime in question.
Mr Maxwell: My question is whether we can tell
that the addition of a million people to the
database has been worth the time, effort and
money involved. By “new suspects”, do we mean
brand new suspects who had never previously
been convicted of a crime and who were identified
only because they were on the database or do we
mean people with a previous conviction who were
new suspects only in a particular case? I do not
think that anyone is arguing against the retention
of DNA samples of those who have previous
convictions.
14:45
Dr Wallace: Again, you are right that we cannot
tell. We can tell only from the overall figures that
we discussed earlier that detection rates have not
increased as that extra million people have been
added to the database. That suggests that the
chances of finding the right person have not
increased despite the addition of that extra million
people.
John McLean: I have a slightly different
viewpoint. In Scotland, the fingerprints and DNA
evidence of people who are not convicted are
destroyed, so we have no evidence against which
details can be checked. The apparent evidence
comes from the previously mentioned Home Office
report, which suggests that 7,500 individuals have
been linked to the crime scenes for almost 11,000
offences since 31 March 2005. Some of those
crimes and offences were very serious.
Mr Maxwell: How many of those individuals
were on the database simply because their
samples had been taken even though they had
never been convicted of an offence and how many
of them were people with a previous conviction?
John McLean: My reading of the matter is that
those individuals are people whose DNA profiles
would have fallen to be removed. The report
states:
“it is estimated that approximately 198,000 profiles that
would previously have been removed were retained on the
Database. Of these … 7,591 profiles have been matched
with crime scene samples”.

Mr Maxwell: What is Dr Wallace’s opinion?
Dr Wallace: The 198,000 figure relates to
profiles that would previously have been removed,
but there are a number of difficulties with it. After
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the first change in the law in England and Wales,
the police retained the DNA profiles of people who
had been charged and acquitted but not of people
who had been arrested and not charged, for which
we do not have figures. The figure is only an
estimate because, in England and Wales prior to
the change in the law, a large number of DNA
samples—nobody knows how many—were
retained and were not removed in accordance with
the legislation that existed at the time. Therefore, it
is difficult to say how the figure has arisen and
where the estimate has come from.
Another problem is the figure for the number of
matches with DNA at the scene of crime. We are
given no information on whether such evidence
has led to successful prosecutions. From our
knowledge of other figures, we can estimate that
such evidence has led to successful prosecutions
in, for example, some burglary cases. However, it
is questionable whether it has led to any
successful prosecutions for violent crime.
Mr Maxwell: Does Mr McLean not agree that
the law of diminishing returns applies in this case?
The proposal seeks to breach a basic civil liberty
about people being presumed innocent by
retaining their DNA profiles on a database for the
benefit of the state. Adding more innocent people
to the database will do little if anything to increase
the crime detection rate, given that those who are
involved in crime are mostly known to the police.
In any community or local authority area, the
police know the vast majority of those who are
involved in crime. Therefore, the benefits of
retaining such details are so small as to be almost
negligible. Should such a fundamental civil liberty
be taken away for what appears, at best, to be a
negligible advantage?
John McLean: I am not sure whether the law of
diminishing returns applies, but anecdotes and
stories appear in newspapers about how people
who had not been related to a crime scene were
detected because of fingerprint or DNA evidence.
In each case, that is potentially one less victim of
crime. If the figures in the Home Office report are
accurate, they are quite compelling. As far as I am
concerned, it is important if there are 88 fewer
murders. I note the issue of human rights, but that
is obviously a matter for the committee rather than
for me.
The Convener: We have discussed the figures
from the English and Welsh experience. I wonder
whether we should seek some other opinions on
the outcomes that we can consider alongside the
views that we have heard today. We thank you for
your comments, but there seems to be a
requirement for cross-referencing. Before we
discuss the issue next week, we might have to get
some information quickly about the clarity of the
figures. Many people have tended to go down the
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route of referring to the English and Welsh
experience.
Paul Martin: Dr Wallace said that the increase
in the size of the database has not led to an
increase in the detection of offences. Is there an
argument that the increase in the size of the
database could be a groundbreaking crime
prevention process? Could it be that people who
have been added to the database no longer
commit crimes because they are on a database?
Dr Wallace: The database could play a role in
putting people off committing crimes that they
would otherwise commit, but we have no
information about the extent to which it does that.
There is a credible argument that the fact that
some repeat offenders are on the database may
deter them from committing crimes. However, it is
difficult to say that keeping the DNA of someone
who has been arrested and never charged with an
offence or who has been acquitted of an offence
has deterred them from committing another
offence. I find that a difficult argument, given that
retaining those people’s DNA has had little
obvious effect on crime detection. That tends to
suggest that they were not destined to commit
future crimes.
Paul Martin: But you cannot rule out the
possibility that someone who has been added to
the database is, as a result, more careful about
their activities.
Dr Wallace: I cannot rule that out. It is a
possibility, but I find it difficult to accept that that is
the whole reason why the addition of a million
people to the database has not had a noticeable
effect on the crime detection rate.
Paul Martin: Can I ask John McLean about that
point?
John McLean: Sorry, could you repeat the
point?
Paul Martin: What effect might adding people to
the database have on crime prevention?
John McLean: It is well known that people may
be deterred from committing crime if there is a
greater likelihood of their being caught—whether
that is through fingerprints, DNA, increased
policing or whatever.
Paul Martin: Dr Wallace’s submission refers to
sexual offences. She mentions that a number of
the offences would have been detected as a result
of the perpetrators being known to the victims of
the crime. Is it not the case that a number of cases
do not get to court as a result of powerful DNA
evidence, so the victim of the crime is not required
to attend court and give evidence at the court
session?
Dr Wallace: I am sorry, but I did not follow the
question.
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Paul Martin: Your submission refers to victims
of sexual offences. You claim that most of the
victims are known to the perpetrators, so DNA
evidence would not have been required. Do you
accept that in a number of cases the victim of the
crime is not required to attend court because the
DNA evidence is so powerful that the perpetrator
admits to being guilty in the first place?
Dr Wallace: That situation arises, but I do not
think that it is relevant to the question of the extent
to which the database is helping to convict people
of those crimes. DNA evidence can be very
important in convicting people of such crimes, but
that is a matter of directly linking a known suspect
to the crime using DNA evidence. We very much
welcome that use of DNA and see it as being very
important, but in such cases the database has not
introduced a new suspect as a result of the
retention of someone’s DNA.
John McLean: Fingerprints and DNA do not
catch criminals and lead to convictions; they are
part of the evidence that the police gather and
present to the prosecutor to be presented in court.
They are simply part of the armoury.
Jeremy Purvis: You talked about compelling
information and you used figures from the Scottish
Executive’s consultation document on proposals to
amend legislation on police retention of prints and
samples, which says:
“As of 31 March 2005 it is estimated that there are
around 198,000 DNA profiles on the Database which would
previously have fallen to be removed.”

However, the document goes on to say that about
190,000 of those profiles
“have not been linked with any subsequent crime scene. It
could therefore be argued that the great majority of these
profiles have been retained on the database for no
purpose.”

How many convictions have been secured as a
result of matches with profiles that would have
been removed under previous legislation?
John McLean: I have no idea.
Jeremy Purvis: Perhaps that is because, as the
Scottish Executive said in paragraph 3.2 of its
paper, which immediately follows the paragraph
that contains the figures that you quoted,
“It is not possible to ascertain how many convictions were
secured because of the new law on DNA retention”.

John McLean: I refer you to the response that I
gave to Mr Martin. Fingerprints and DNA do not in
themselves lead to convictions.
Jeremy Purvis: Could it be argued that the
balance that we have struck in Scotland is correct
and that intelligence-led policing that uses
forensics in the wider sense, including fingerprints
and sampling, is better than a very large database
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that raises questions about how it is used for
research? Such a database could be used for
research that the SCRO might not know about,
such as research into how likely people from
certain ethnic minorities are to commit offences in
particular postcode areas—that has been a
research area. The trawling of a massive database
can be expensive and bureaucratic. Would it be
better to direct resources at carrying on with the
intelligence-led policing system that we have
developed in Scotland, of which the SCRO is a
key component?
John McLean: Intelligence-led policing is a UKwide concept. As I am no longer a police officer, I
will leave it for the police to describe and defend
that approach to police business.
It is worth noting that the additional retained
marks do not belong to people who are not guilty;
they belong to people who have not been
convicted in a court. Before people start to
misinterpret that comment, I clarify that a person
might have been dealt with through a fixed penalty
or other non-court disposal. Children can be dealt
with through the children’s hearings system rather
than through a criminal conviction, sometimes in
cases of serious crimes and offences.
As I said, if there are more marks on the
database and more samples or fingerprints that
match the marks, the likelihood of a hit will be
greater and the likelihood of detecting crimes or
assisting the police in the detection of crimes will
be greater.
Jeremy Purvis: That is why I asked why we do
not sample every baby born in Scotland at birth.
John McLean: I responded to your question.
Jeremy Purvis: You did not seem keen on the
idea.
The Convener: In fairness to the witness, Mr
Purvis, you raise a matter for Government policy,
which you should put to the minister. The
witnesses might be able to contribute to the
knowledge base.
Mr Maxwell: I will pursue my colleague’s line of
questioning. Mr McLean talked about people who
are not convicted in a court but who are dealt with
through other means, such as a non-court
disposal or the children’s hearings system. Surely
that is an argument for amending the system in
relation to people who have been found guilty; it is
not an argument for taking samples from
everyone.
John McLean: I am not making that argument. I
am simply presenting my professional perspective.
If we increase the number of marks in the
database, we increase the likelihood of finding a
match and detecting crimes and offences.
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Mr Maxwell: That is far from proved. We have
discussed whether having more innocent people
on a database increases the likelihood of
achieving convictions.
John McLean: It helps us. Not only will matches
for fingerprints and DNA samples prove guilt; the
absence of a match will prove innocence. If it is
suggested that a fingerprint or DNA belongs to a
certain person but it is proved that that is not the
case, that person will then be excluded from police
inquiries.
15:00
Mr Maxwell: Will that not also increase the
likelihood of mistakes being made?
John McLean: I do not think so.
Mr Maxwell: You do not think so. That is
interesting—but there you go.
The Convener: I will follow up with a couple of
my own questions. Mr McLean, you spoke earlier
about palm prints. You were the first person to
raise that subject today. You also talked about
other disposals that did not lead to the maintaining
of information—either fingerprints or DNA—on a
database. Is there a view within your service that
you can share with us about the role or use of
those disposals, for example in relation to a
children’s panel? Has that been a matter of
discussion within your organisation?
John McLean: I could give a response to that
question, but I think that it would more properly be
addressed to ACPOS.
The Convener: That is fair enough. The matter
crossed my mind and you just happened to be
sitting there now.
John McLean: Many young people under the
age of 16 become involved in serious crimes but
do not appear before courts. It is possible that the
retention of fingerprints and other samples from
them might help in the detection and prevention of
other serious crimes.
The Convener: Do you have a view on other
disposals, Dr Wallace?
Dr Wallace: This is moving a little beyond my
area of expertise, I am afraid.
The Convener: You were speaking earlier
about people in England and Wales who have
been arrested and charged as opposed to merely
getting arrested. Do you detect any movement to
firm that up or broaden that in England and
Wales?
Dr Wallace: The changes to the law that took
place in England and Wales developed the other
way round from here. As I understand it, DNA can
be taken on arrest in Scotland but cannot be
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retained if the person is not charged or convicted.
In England and Wales, the decision to retain was
initially taken at a point when DNA was taken only
on charge. The more recent change in the law,
which came into force a year ago, involved taking
DNA on arrest and retaining all the samples. That
includes arrests for any recordable offence in
England and Wales now, including begging, being
drunk and disorderly or taking part in an illegal
demonstration. It is a broad power to retain.
The Convener: I take it from your written and
oral evidence that your organisation has some
concerns about that.
Dr Wallace: Yes, we do.
The Convener: There are no further questions. I
thank Dr Wallace and Mr McLean very much for
making themselves available to us and for being
so helpful in responding to our questions. I
suggest that we take a short break while the
minister and his team assemble.
15:03
Meeting suspended.
15:08
On resuming—
The Convener: I welcome Hugh Henry, the
Deputy Minister for Justice, who has come along
to give us more evidence. He is accompanied by
Ian Ferguson, from the bill team, and Carolyn
Magill, from the office of the solicitor to the
Scottish Executive.
Will you share with us the Executive’s view on
the aim of Paul Martin’s amendment? Do you have
a position on that?
The Deputy Minister for Justice (Hugh
Henry): We do not have a position on that as yet.
We are listening with interest to the debate that is
unfolding as a result of the amendment. I watched
most of your proceedings this afternoon and
picked up a number of useful points.
I took from the previous exchanges the clear
view that two separate issues are involved, both of
which need to be resolved. The first is a matter of
principle: whether it is right or wrong to keep on
record, anywhere, information on people who have
not been convicted. That said, we probably do that
already in other circumstances. The second issue,
which has been raised a number of times this
afternoon, is pragmatic: what can be justified in
the solving of crimes.
The Convener: What is your view on what the
panel said about the collation and analysis of the
figures from England and Wales of convictions
that have resulted from the taking of additional
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samples? At this stage, there appears to be no
numerical correlation between the two. Is the
Executive looking at that? The issue was also
raised in written submissions.
Hugh Henry: The point is a fair one, convener. I
suspect that more work needs to be done on the
subject. I am not sure whether the committee or,
indeed, the Parliament would want to come to the
conclusion that their decisions were based solely
on statistical evidence. Other arguments, both for
and against, also need to be considered carefully.
However, if weight is to be given to the proven
value or otherwise of the figures, I suspect that we
will need to dig a bit deeper into them. From the
figures that the panel gave this afternoon, it seems
that neither argument is sufficiently strong. Even if
the increase in DNA detections did not follow on
proportionately from the increase in the number of
DNA records that are kept, there is an argument
that we would be justified in keeping them if a
number of significant crimes are solved as a
result. We also need to give weight to the
argument that, if there is no proportional increase
in such solutions, there is hardly a justification for
keeping the records. That said, we need to get
much better information on the information and
statistics—I too could understand them better.
I also hear the argument that detections have
quadrupled through the use of DNA. I note that
“The annual number of direct DNA detections has more
than doubled from 8,612 in 1999/2000 to 19,873 in
2004/05.”

There is also the argument about how many of
those detections led to convictions. The statistics
also include cases in which the direct link to a
DNA sample helped to eliminate someone from an
inquiry. In terms of the arguments for and against
the holding of such information, I suspect that we
will need to delve much more deeply into the
figures before we can put any significance on
them. Issues other than those that relate to the
statistics also need to be considered.
The Convener: Before we get to stage 3 of the
bill, perhaps you will share any information that the
Executive has collated. Obviously, committee
members and everyone from whom we took
evidence today share the concern about the way
in which figures are used. I will not quote the
phrase about lies and statistics, but the issue is
serious, as you rightly said.
Hugh Henry: I would be more than happy to
share anything that we have. I would also be
happy to have some further discussion—either
formally on the record or informally off the
record—about what the statistics may or may not
mean. I may not understand all the statistics to the
committee’s satisfaction but, if my officials can
help, they would be happy to do so. We are happy
to help in any way we can.


163

2135

21 MARCH 2006

The Convener: I am grateful.
Jackie Baillie: Aside from the fact that the
evidence is possibly inconclusive at this point,
what are the other benefits of retaining samples
from people who have not been convicted?
15:15
Hugh Henry: Some argue for the retention of
samples from people who have no convictions.
There are probably three potential benefits of
doing that.
The first is the early elimination of people who
are not associated with a particular crime, which
would relieve them of any continuing worry or
anxiety that they may be associated with it. The
second is the potential early identification of a
suspect and, therefore, the potential early
detection of the person who is responsible for a
crime. The third, which I heard John McLean
mention, is the potential deterrent effect: if
someone knows that their DNA is on a database,
they may think twice before they commit a crime.
I think of the terrible events associated with
Soham. One of the criticisms that arose after the
Soham murders concerned the inability of police
forces in England and Wales to exchange
information. Had they done that, more might have
been known about Ian Huntly. We should reflect
on the fact that Ian Huntly was never convicted of
a crime until those terrible murders. We may ask
whether information of any sort should be
exchanged about someone who has not been
convicted of any crime. I believe that Ian Huntly
was charged in 2000 or 2001, but nothing
happened thereafter. Under the rules that were in
place at the time, his DNA could not be retained.
One wonders whether, if it had been retained, the
case could have been resolved much earlier and
whether Ian Huntly might even have been deterred
from committing the murders. We will never know.
Members will have to consider such scenarios
when they decide whether they are for or against
the proposed amendment.
Jackie Baillie: I want to pursue the issue of
early elimination. I know that in cases of serious
crime—sexual assault or murder—the police often
invite people to give DNA on a voluntary basis, for
the purpose of elimination. That is a well-known
and positive practice. I know that in your
consultation you were keen not to upset that
arrangement, for obvious reasons. Under Paul
Martin’s proposed amendment, would the samples
provided by such people be retained permanently?
If they were, might that discourage people from
coming forward?
Hugh
Henry:
Paul
Martin’s
proposed
amendment would not change the present
situation at all. What was the second issue that
you raised?
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Jackie Baillie: Do you think that the proposed
amendment would cause anyone to hesitate
before coming forward?
Hugh Henry: On a technical basis, it would not.
Jackie Baillie: That is helpful.
I will probably fail to get this right again, but
there is clearly a distinction between samples and
profiles. We are talking about retaining both. There
seems to be more concern about the retention of
samples. I understand that profiles allow one to
make a positive identification, so why do we need
to retain both?
Hugh Henry: As Jackie Baillie indicates, there
are two separate issues. The national database
would retain only the profiles, whereas police in
Scotland would retain the samples. It is possible
that, when evidence is presented in court, having
access to samples will be useful, as they can
provide further information. However, we would
not present the samples for storage on the
national database. Only the profiles, which provide
more limited information, would be stored there.
I am advised that the full samples would be used
to confirm any DNA hits, as they are called. We
could upgrade the database as technology
improves. You will know that just this week there
has been further discussion about how DNA can
help solve crimes that go back years. Some
crimes have been solved because our ability to
detect what certain information means has
become more sophisticated; we can now do things
that we could not do when the sample was taken.
The so-called hoaxer in the Yorkshire ripper case
is one such example.
It is important to point out that in Scots law the
DNA sample or evidence in and of itself is not
sufficient, but it can help detection. In the case that
we have heard about this week, a DNA sample
that was taken a significant number of years ago
led to the conviction. We believe that it is
important to retain DNA samples of those who
have been convicted, which is what happens now;
only the profile would be stored on the database.
Bill Butler: I am grateful that the minister said in
response to the convener’s question that he would
be happy to share information about the efficacy of
retention in respect of prosecution and conviction.
Some people have said that they are concerned
that expanding the retention of samples could
undermine public trust in police use of DNA
evidence. Does the Executive have a view on
that?
Hugh Henry: We do not have an official view. I
can see the arguments for and against it.
Those who argue that expansion would
undermine public confidence in police use of DNA
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evidence might be concerned that the information
could be used improperly for purposes for which it
was not intended. If we expanded the retention of
samples, we would need to build in clear
safeguards, checks and balances and prescriptive
legal requirements about what such information
could be used for.
Those who argue in favour of expansion might
say that such fears are ill-founded and that if
someone is innocent they have nothing to fear.
Bill Butler: I have a question on Paul Martin’s
amendment, which, as I understand it, relates only
to samples. What is the Executive’s view on the
retention of prints?
Hugh Henry: The same issue would arise. We
are talking about retaining, from people who have
not been convicted of anything, information that
might help solve crimes. The principle is the same,
regardless of which decision is made.
Paul Martin: What is the annual cost of
destroying DNA evidence?
Hugh Henry: It is somewhere in the region of
£0.5 million.
Paul Martin: If the Executive said that it
opposed my amendment, how would that fit with
the principle of best value, ensuring that the
resources are targeted and that there are more
police officers on the street? All the political parties
represented here have made arguments about
that.
Hugh Henry: Additional costs could be incurred
if the police took DNA samples from more people.
We should remember that under the current
arrangements the police in Scotland do not
routinely take DNA samples from everyone they
arrest or everyone who subsequently goes
through the court system. We are not saying that a
DNA sample should be taken from everyone who
is arrested. It is a matter for the discretion of the
police. The legislation sets out the circumstances
in which the police can take a DNA sample, if they
believe that they need to do so.
Under the current arrangements, the costs to
which Paul Martin refers are simply those of
legally taking samples and sending them to the
database through the appropriate channels so that
they can be checked. Costs of about £500,000 are
associated with the destruction of DNA samples
from people whom the police thought should
provide samples but who were not subsequently
convicted. I hesitate to talk about best value in the
context of this discussion, because we try to
achieve best value in the current system and
would continue to do so if the law were changed.
Whether the £500,000 could be better used is for
others to determine.
Paul Martin: I asked Dr Wallace whether she
thinks the retention of more samples on the
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database could prevent crime. Does the Executive
think it could?
Hugh Henry: The argument has been made. I
pondered whether the retention of information on
the database would have prevented certain highprofile crimes. We can only hypothesise; God only
knows whether those crimes would have been
prevented. It is difficult to understand the mind of a
criminal and whether a criminal always acts
rationally is open to debate. Some people might
think twice before committing a crime.
I was interested in the committee’s discussion
with the previous panel of witnesses. John
McLean clearly supports Paul Martin’s proposed
approach, whereas Dr Wallace rightly considered
the difference between principle and pragmatism.
However, Dr Wallace was open-minded and could
see the benefit of an approach that goes further
than do the current arrangements. She said that
there might sometimes be justification for the
retention of samples from people who have not
been convicted. We will reflect on the fact that
GeneWatch UK thinks that there might sometimes
be justification for such an approach.
Paul Martin: We have been discussing the
retention of DNA profiles, but are other details kept
centrally by police or other authorities after
someone has been arrested or questioned?
15:30
Hugh Henry: Yes. Personal details, for example
names and addresses, would be retained. Coming
back to the Bichard report, there was concern that
there was insufficient exchange of information by
police forces in England and Wales on a person
who was not convicted. The police keep
information about individuals and try to build up
information about their behaviour patterns. As we
have discussed in another context—indeed, Bill
Butler posed the same question—that could lead
to, for example, risk of sexual harm orders being
placed on people who are not convicted. Such an
order would not be taken out unless information
was held about that person. Information is held on
people who are not necessarily convicted of any
crime, although that information might not be DNA.
Colin Fox: I enjoyed the minister’s Kenny
Dalglish impression in relation to Paul Martin’s
amendment: “Mibbes aye, mibbes naw”. It is a
fascinating debate and there are balances to be
struck between the various considerations. It is
clear to us all that the contribution that DNA
makes to solving crime is not at issue. The issue is
the state keeping profiles of people who are not
guilty of any crime. Might we just as well argue
that DNA samples should be taken from the entire
population? If that is ruled out, what distinction is
there between the entire population and those who
are not convicted of any crime?
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Hugh Henry: I repeat the point that came up
from Paul Martin’s question. We keep information
about people who have not been convicted of any
crime because it is felt that doing so helps police
intelligence. The police are able to build up profiles
that can lead not only to crimes being solved but—
if there is concern about people who have a
particular pattern associated with them—to their
prevention. We have reflected on that in relation to
the use of civil legislation and the protection of
people from potential sexual harm. I equivocate
when it comes to Paul Martin’s question simply
because we do not as yet have a ministerial or
Executive view. It would be wrong for me to come
down one way or the other.
Colin Fox poses a more fundamental question.
Should everyone’s DNA be taken at birth? Given
our present position, which is that we keep the
DNA only of people who have been convicted, it
would be a huge jump for the Executive to
suggest, as Colin Fox does, that we take the DNA
of everyone. Clearly, we are not minded to do so.
There are issues of proportionality and
effectiveness.
But how do the arguments relate to people who,
at some point, have come into contact with the
police, for whatever reason? As Dr Wallace says,
there is a balance between preventing crime and
protecting civil liberties. We are clear that we take
civil liberties seriously. Whatever we do, we will
build in safeguards to protect civil liberties as far
as is humanly possible and within our obligations
under the ECHR. Equally, we have a duty to
protect the wider public from individuals who do
not respect the civil liberties of others. That
balance needs to be struck by the Executive, the
committee and the Parliament.
Colin Fox: I am not having a go at the
minister—
Hugh Henry: I did not suggest that you were.
Colin Fox: The minister’s open-minded
approach to criticisms that he has not heard
before is perfectly laudable. However, in saying
that DNA profiles are currently held of people who
have not been convicted—
Hugh Henry: No, I said that we currently hold
information on people who have not been
convicted. We hold DNA samples only of those
who have been convicted.
Colin Fox: I simply want to point out, as Jackie
Baillie did, that in Scotland DNA is currently
gathered from people who give their consent. The
written evidence from the Human Genetics
Commission argues that the law on such matters
should be standardised across Britain, but the
commission’s preference is that the law in England
and Wales should fall into line with Scots law
rather than the other way around. The commission
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argues that DNA samples should be taken only
with consent and should be destroyed after a
period of time. What is the minister’s view of the
evidence from the Human Genetics Commission?
Hugh Henry: Clearly, the commission is entitled
to its opinion and it has made a worthy
contribution to the debate. Indeed, I was struck by
the way in which people of differing views made
their views known in a measured manner earlier
this afternoon. I did not detect extreme or illthought-out views in the very considered opinions
that were offered. Although the validity and
strength of the statistical evidence is clearly the
subject of debate, Dr Wallace put the issue starkly
for politicians. Politicians, rather than the
commission or anyone else, need to come to a
view on the right balance between preventing
crime and protecting civil liberties. We need to do
that within the broader debate that takes place
about human rights. As members know, such
decisions are not always easy.
Jeremy Purvis: Does the minister accept that
holding information on individuals on the police
intelligence database—which is managed by
police forces in line with regularly reviewed
procedures and protocols and which is under the
name of the chief constable—is very different from
holding DNA samples of those who have been
arrested for being drunk or disorderly or for
begging?
Hugh Henry: Is Jeremy Purvis asking whether
people’s DNA would be retained if they were
arrested for begging or being drunk or disorderly?
Jeremy Purvis: As the minister rightly said, the
question is about striking the right balance. He
used as an example the fact that we currently hold
information on people who have not been
convicted of an offence. However, the conditions
for entering that information into the police
intelligence database are clearly set out. Indeed,
the model that we operate in Scotland was
recommended by Bichard for south of the border,
so I suggest that he should reflect on whether he
should have used the Soham case as an example
of why DNA should be retained.
Nevertheless, decisions are taken about which
individuals should be included in the Scottish
database. That is very different from the rather
indiscriminate approach in England and Wales
that has allowed the DNA database to balloon to 3
million people. In Scotland, we have a targeted
system under which decisions can be reviewed by
the individuals whose DNA is retained and by
prospective
employers
through
Disclosure
Scotland. The mechanism here is very different.
Hugh Henry: I will certainly reflect on that.
Jeremy Purvis has raised the interesting point that
individuals whose information is held have the
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right, under the protocols, to influence how that
information is held. He raises a valid general point
about the retention of information. At the moment,
the Executive does not have a view on that, but
the issue is worthy of some further thought.
If information is to be held about someone who
has not been convicted, what checks and
balances should be introduced? Dr Wallace also
posed that question. Such a situation does not
pertain in England and Wales, but given that the
Executive does not have a view on whether we
should move to having the system that operates in
England and Wales or to having a system that lies
between what we have now and what England
and Wales have, we should reflect on what
checks, balances, safeguards, scrutiny and
protocols should be introduced if such a shift were
to be made. Such measures should generally
apply when sensitive information is held to ensure
that it is not wrongly used. I am alive to the fact
that there are always people who will seek to
misused information, regardless of where it is
held.
Jeremy Purvis: One of the checking
mechanisms is review by the information
commissioner. Are you aware that the information
commissioner’s office has come to the conclusion
that the measures that Paul Martin’s amendment
advocates and those that are employed in the
English and Welsh model are excessive?
Hugh Henry: I am aware that that is the
information commissioner’s view. I know that in
England and Wales wider considerations were
taken into account and that a policy decision was
reached that has been tested in court and which I
am sure will be tested again at European level. As
was the case in England and Wales, the
Parliament would need to reflect on such matters if
it decided to agree to Paul Martin’s amendment.
Jeremy Purvis: I have a question that follows
on from Jackie Baillie’s question, to which I do not
know the answer. Whose property is the sample?
Hugh Henry: It would be the property of the
police force that took it.
Jeremy Purvis: Would the police force own the
sample and the profile?
Hugh Henry: Once the profile went to the
database, it would be the property of the
database. It would be difficult for individual police
forces throughout the United Kingdom to own the
information on the database collectively and
jointly.
Jeremy Purvis: In effect, Scotland pays for
each entry on the national DNA database. Is it the
case that that information would be the property
not of anyone in Scotland, but of the national DNA
database?
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Hugh Henry: It would be the property of the
Scottish DNA database.
Jeremy Purvis: You said that the weeding of
the information would cost £0.5 million. In the light
of your reply to a parliamentary question that I
asked about the individual cost of an entry on the
national DNA database, if there was a large
increase in the number of entries in the database,
would that not simply mean that that cost would go
up?
Hugh Henry: If you consult the Official Report,
you will find that when I answered your question, I
said that I could not comment on what the wider
costs might be. We should remember that not
everyone who is arrested will necessarily have
their DNA taken. That does not happen at the
moment and I have no reason to believe that it will
happen in the future.
Jeremy Purvis: One of the reasons why the
police do not routinely take samples for all
offences—the examples of being drunk and
disorderly and begging have been mentioned—is
that we allow the police a degree of discretion
when it comes to the detection and prevention of
crime. You have highlighted three areas in which
you say that the measures contained in Mr
Martin’s amendment might offer benefits—they
might help with early elimination and early
identification and could act as a deterrent. Would
those benefits not be undermined if the police
were not forced to take DNA samples from
everyone who was arrested?
15:45
Hugh Henry: I gave an answer to a specific
question about what the potential benefits might
be; I was not advancing particular views that I
hold.
Forcing the police to take samples would be an
extreme measure. It would be perverse of those
who oppose any extension to the retention of DNA
samples to suggest that the logical conclusion is to
go even further and take a sample from
everybody. By leaving the matter to the police, we
allow them to identify potential crimes for which it
might be worth taking DNA samples and
crosschecking, for whatever reason.
We have an open mind about whether Paul
Martin’s amendment should be supported, but I
would need to be persuaded that it would lead
automatically to the police taking DNA samples in
every case, whether or not the offence was trivial
and whether or not the sample would have wider
application now or in the future.
Jeremy Purvis: You said earlier that more
analysis might be required of some of the
information from the Home Office and GeneWatch
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UK that has been cited. Do you agree that, as the
Executive’s consultation paper says,
“It is not possible to ascertain how many convictions were
secured because of the new law on DNA retention”

in England and Wales? No further analysis can be
done of the number of convictions that have
resulted from retaining DNA, because
“it is impossible to know for certain why a jury makes a
decision in any particular case”,

as the consultation paper says.
There is no point in doing further analysis of
convictions, although we are all interested in that.
As you know, the clear-up rate in Scotland is
considerably higher than that in England and
Wales, which we are pleased about.
Hugh Henry: Different issues are involved. I
accept that much of what we are discussing is
relatively new, so it will take time to know the
impact. When I spoke about having to investigate
the statistics further, I gave the caveat that other
matters—not simply statistics—will influence any
decision. When the Executive reaches a view for
or against, that will not be predicated on statistics
alone, although they will have an influence.
To ask whether DNA evidence was the reason
why a jury or a judge chose to convict does not
pose the question in the proper context. In
Scotland, DNA evidence on its own would not be
sufficient; corroboration would be needed. DNA
evidence might provide a lead—that happens at
present when someone is on the database
because they have a conviction. However,
whether the DNA evidence would lead to a
conviction is a moot point, as other factors would
need to be established. The strongest factor that
led to a conviction would be determined by
whoever made the decision to convict. It would be
wrong of me to say that DNA evidence is a
determining factor one way or the other.
All sorts of figures have been mentioned, both
today and previously, but we need to get behind
them and understand as best we can the
significance of the increase in DNA detections
from 6,151 in 1998-99 to 20,489 in 2003-04 and
the increase in the percentage of matches from 29
per cent in 1998-99 to 45 per cent in 2003-04. If
one is to give any weight to a statistical argument,
one needs to understand the significance of the
statistics. I want to consider the wider issues. The
statistics might have an influence, but it would be
wrong to say that they are the sole determinant.

Hugh Henry: To some extent, that question
takes us back to the debate that we had on risk of
sexual harm orders, which posed difficulties of
principle, never mind difficulties with the framing of
legislation. In the decisions that the Parliament
has made in recent years, the protection of
children has been high on our agenda. We have
had to make some difficult decisions that would
probably not have been contemplated years ago.
I think that Dr Wallace was just reflecting the
public’s anxiety about the retention of DNA in
certain circumstances. She stated GeneWatch
UK’s view that there should be restrictions. I am
not sure how we would go beyond our current
position to include not only those with a conviction
but cases in which there is no conviction but
potentially a sexual element. However, I am clear
that a different amendment would be needed from
the one that Paul Martin has lodged. I am not sure
whether we could construct an amendment that
dealt with solely sexual, but not violent, crimes, or
an amendment that dealt with certain types of
sexual crimes. However, Dr Wallace’s contribution
reflected a recognition that a justification could be
made for going beyond the current position.
Mr Maxwell: I have a rather delayed
supplementary question. In response to a question
from Jackie Baillie, the minister gave three
reasons why people might support the retention of
DNA samples. One of those reasons was that it
could lead to the early elimination of a suspect,
which would reduce their anxiety levels and be
much easier on them. However, the current
situation is that a DNA sample can be taken from
a suspect and they can be eliminated from the
inquiry. It is not easy to match up the argument
about retention and the argument about
elimination. We use DNA samples to eliminate
suspects at present.

Jeremy Purvis: I will leave it there, convener.
The Convener: Thank you. Maureen Macmillan
has a supplementary question on that point.

Mr Maxwell: Surely that is their decision. If they
do not want to give a sample voluntarily, that is up

The Convener: Very briefly.
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Maureen Macmillan: It is actually on something
that the minister mentioned in his response to an
earlier question. You discussed who would have
their DNA kept and who would not. GeneWatch
UK is against the retention of the DNA of people
who have not been convicted, although it said that
it would countenance that in some cases, such as
those involving sexual crimes. How easy would it
be to state in legislation that DNA retention is
allowed in some cases in which people have not
been convicted but not in others?

Hugh Henry: We can certainly eliminate them if
they give a DNA sample voluntarily, but if they do
not they have to go through the process of being
arrested and questioned. If the information is
there, it might not get to that stage. They might not
have to go through the stress and strain of being
taken in for questioning.

Jeremy Purvis: It is the—
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to them. If they decide not to give one, they know
the likely outcome.
Hugh Henry: No. Sorry—I am probably not
explaining myself—[Interruption.]
The Convener: Let us pause while Ms Baillie
manages to sort out her mobile phone, which she
forgot to turn off.
Hugh Henry: Somebody is making sure that
Jackie Baillie is on message—at least it is not me
who is getting a message.
Jackie Baillie: It takes more than a mobile
phone, minister.
Hugh Henry: It is possible that I did not explain
myself well. At the moment, people can give DNA
samples voluntarily, which could lead to someone
being identified—either the individual who gives
the sample or a relative.
In a recent horrific murder case in Glasgow, the
person responsible was identified because, by a
quirk, a relative gave a DNA sample voluntarily.
That led to the identification of the person
responsible for the crime. However, someone
could be arrested and taken in for questioning in a
particular set of circumstances—I do not have to
hand the form of words that describes the
circumstances, but it is something like “for a crime
that could lead to a conviction”; I can get the
correct wording to the committee. In those
circumstances, safeguards exist that would justify
the police taking a DNA sample.
Stewart Maxwell asked whether taking a sample
could lead to someone being eliminated from
inquiries. If a person’s DNA were held, it is
conceivable that a check could be made and that
that person could be eliminated from inquiries
without their having to be brought in, questioned or
charged.
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of DNA profiles on the database would lead
certain people to think twice about committing a
crime in the future. In other words, it might act as
some sort of crime prevention measure. You
touched on the Soham case as a hypothetical
example of that. I am not aware of any evidence of
claims that support the crime prevention
argument—I accept that there are such claims, but
I know of no evidence that databases actually
prevent crime.
Are you aware, as I am, of lots of research that
shows that criminals do not think ahead? Many
studies from all round the world show it to be the
case that criminals think no more than five minutes
ahead and have no concept of the consequences
of their actions. One of the interesting aspects of
research on criminality is that people who are
involved in crime tend to lack the foresight that
people in the general population have. People in
the general population think about the likely
consequences and outcomes of their actions. Are
you aware of the research that shows that
criminals do not look ahead? Do you have any
evidence that contradicts that research and shows
that a DNA database would act as a crime
prevention measure?
Hugh Henry: If you check the Official Report for
my earlier answer, you will find that I did not state
unequivocally that people would be deterred by
such a database. I do not know how the criminal
mind works. I acknowledged that some people act
first and think later.
The Convener: Perhaps I can help you,
minister. You were referring to the evidence of Mr
McLean from the SCRO—the suggestion was not
yours originally.

Hugh Henry: The reason why I gave that
example was because you posed the scenario of
someone giving their DNA voluntarily—some
people do. I suppose that it is a moot point
whether the person who was eventually found
guilty of that murder had been arrested previously
for something—I do not know their background
and have no reason to know it. It is a moot point
whether their record might have been on the
database had things not been as they are just
now. Who knows? The crime might have been
solved earlier, but I have no way of knowing.

16:00
Hugh Henry: Thank you, convener—I was just
about to say that John McLean made the
comment. It is helpful to put the matter in context. I
can comment, but the committee would need to
dig further, because it is not for me to suggest that
such evidence is crucial. Some people certainly
commit crimes without thought. Some of them live
to regret it, but others do not care. Equally, some
people plan crimes and take significant steps to
hide their identity, as with the recent big bank
robberies in England and Northern Ireland. People
who act first and do not think might not try to
disguise their identity by wearing wigs, glasses,
gloves or balaclavas, but others think through the
consequences of getting caught and the
information that may be left behind. With all due
respect, the question is probably better addressed
to the police than to me.

Mr Maxwell: I will move on to a separate point.
Paul Martin asked whether having a large number

Jackie Baillie: The Executive will be aware of
the concern about the current system. Some

Mr Maxwell: I accept what you are saying and
understand the differentiation that you make.
Interestingly enough, however, the example that
you gave was of a successful police case under
the current system.
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people think that there is insufficient oversight of
the system and are not convinced that sufficient
safeguards are in place to ensure that no misuse
occurs of the information that is retained on
databases. What is your view of those concerns?
Hugh Henry: We have clear rules, legal
expectations and protocols. I hope that the
safeguards are robust and effective. However, it
would be complacent to suggest that the system
cannot be improved. If genuine concerns arise and
if people have ideas about how the present
system, or any future system, could be better
regulated or governed to give the public the
safeguards that they want, it is incumbent on all of
us to consider them—they would be worthy of
discussion.
Jackie Baillie: Are the safeguards that are
currently in place monitored?
Hugh Henry: Not that I am aware of. The
various agencies may well scrutinise the
safeguards, but I have no knowledge of that.
Jackie Baillie: As this seems to be my
afternoon for asking technical questions, I have
another one, so bear with me. There may be a
discrepancy in existing legislation on the
destruction of DNA samples. The Criminal
Procedure (Scotland) Act 1995 sets out the
powers for destruction of samples in section 18(3)
and defines samples in sections 18(2) and 18(6). I
am reliably informed that section 55 of the
Criminal Justice (Scotland) Act 2003 introduced
section 18(6A) into the 1995 act. We are not sure
whether section 18(3), which sets out the powers
for destruction, covers section 18(6A). I just
wanted to share that technical information with
you. Perhaps we can have a statement on
whether section 18(6A) is covered.
Hugh Henry: We are aware of the problem and
are working on a resolution to it. To an extent, our
reaction will depend on what the Parliament does
with Paul Martin’s amendment on the subject. If
we are talking about the same section, Paul
Martin’s amendment would address the problem. If
Parliament decides not to agree to the
amendment, we will have to find another
resolution, because the 2003 act did not intend to
create that problem. We will have to liaise with the
committee on that through stage 2 and up to stage
3.
Jackie Baillie: Aside from fixing that anomaly,
depending on whether the committee supports
Paul Martin’s amendment, does the Executive
have any legislative plans on the retention of prints
or DNA samples?
Hugh Henry: We are still reflecting on Paul
Martin’s proposal. We have not decided to lodge
any amendment.
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The Convener: I appreciate that we have run
slightly over time, but we are all in the same boat.
Paul Martin’s amendment must be dealt with
somehow and we are grateful that you were able
to come and share your thoughts with us prior to
the debate on the amendment.
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Dear Mr Davidson

Marches and parades - community consultation
Subsequent to officials giving evidence to the Committee on 21 February, we undertook to keep
members informed of progress on amendments that we may wish to bring forward. This note sets
out our intentions on the issue of community consultation in relation to marches and parades, to
which Alastair Merrill referred at Committee.
In keeping with Sir John Orr’s recommendations in his report “Review of Marches and Parades in
Scotland”, our intention has always been to ensure that good community engagement and
consultation exists on marches and parades. In order to underpin that commitment, we had indicated
to Committee that an amendment to the Bill might be desirable to impose a duty on local authorities
to consult communities about processions in their area. On further consideration, however, we have
concluded that additional legislation is not necessary to secure good community consultation. It
would be extremely difficult to distinguish in legislation between those processions where
consultation should take place and those where it was not necessary. Placing a local authority under
a statutory duty to formally obtain the view of the community before taking a decision on each and
every procession would place a disproportionate burden on local authorities, the majority of which
deal with relatively small numbers of (mostly uncontentious) marches and parades.
Accordingly, we believe that our objectives can best be achieved through:
x the use of existing legislation (i.e. provisions in the Local Government in Scotland Act 2003);
x the amendments currently in the Bill which will require local authorities to provide
communities with more information on processions, which will give community members
and groups the information they need to make representations; and
x providing clear advice in the guidance to local authorities on the need to take account of
community views.
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The draft guidance to local authorities, an early version of which was sent to the Committee Clerks
on 17 February, is being revised following consultations with COSLA. We are strengthening the
text on the community planning process and the other means by which local authorities can keep
their communities better informed of processions in their areas and encourage consultation. The
revised draft will shortly be circulated to the Working Group on Marches and Parades and we shall
ensure that a copy is sent to the Committee Clerks to allow for the planned discussion on 28 March.

HUGH HENRY
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_____
Dear Tracey,
THE POLICE, PUBLIC ORDER AND CRIMINAL JUSTICE (SCOTLAND) BILL 2006 – MARCHES
AND PARADES
Further to my letter of 17 February and our recent e-mail exchange, I am pleased to attach revised versions of the
draft guidance to local authorities on marches and parades and draft report of the Working Group on Marches and
Parades.
There is a degree of read across between the two documents, but the Committee will wish to note that the guidance
is the key one for local authorities and is the only one of the two being issued under the legislation (once amended).
The Report of the Working Group is essentially the culmination of the efforts of the Group in interpreting how all
38 recommendations in Sir John Orr’s report should be taken forward by all those involved in the process – i.e. the
local authorities, the police and the organisers. The Working Group’s report is therefore a supplementary document
and delves into a number of areas not covered by the Bill or by the guidance.
In terms of the revised draft guidance, the Committee will be interested to know that it has been strengthened to
include more text on the community planning processes and the other methods that local authorities could use to
keep their communities informed of processions in their areas. We’ve also made a few improvements in other
areas of the guidance as a consequence of the recent discussions we’ve had with COSLA representatives.
Finally, I would ask you to remind the Committee that, as with the earlier version, the revised draft guidance is
offered on the basis that it is a work in progress, albeit that the work is almost at completion, and remains the
subject of ongoing discussions within the Working Group.
I look forward to meeting the Committee at 3:30 pm on 28 March to discuss the guidance.
Yours ever,

Alastair Merrill
Head of Police Division 1
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MINISTERIAL

Dear Chief Executive
Sir John Orr’s report: “Review of Marches and Parades in Scotland” highlighted a number of
areas where improvements could be made to the way that processions are considered and
handled. We have acted on Sir John’s advice and taken swift steps to modernise the current
legislation on processions in the Civic Government (Scotland) Act 1982 so that their impact
can be properly assessed by local authorities and the police, the decision making process
made clearer and proper time given to considering the implications of holding them. The
legislative changes are contained in the Police, Public Order and Criminal Justice (Scotland)
Act 2006. The Act came into being on XX 2006, although the changes to processions will
not come into force until XXX 2007. This is to allow local authorities time to consider how
their current practices might need to be adapted and if new procedures need to be introduced.
I am very pleased to be able to provide your local authority with this guidance which
describes what the implications of the main legislative changes are and the key steps that
practitioners should follow when assessing notifications from XXX 2007. I know that
practitioners will particularly welcome receiving early guidance of the changes and to
consider in advance how their day-to-day administrative processes might need to change.
Your challenge as Chief Executive is to ensure that your local authority is ready to adopt the
changes and the various elements of good practice which are highlighted in this guidance. It
is vitally important, of course, that your local authority continues to work in partnership with
the police, communicates consults and informs the communities it serves, and maintains good
relationships with the organisers who wish to hold processions in its area. Regular dialogue
and information sharing between these parties is key to ensuring that everyone is aware of
events that may be taking place in the locality and are adequately prepared for them in
advance.
My Ministerial colleagues and I are particularly grateful to the Scottish Executive’s Working
Group on Marches and Parades (consisting of those with a key interest - such as COSLA, the
police and local authorities) for producing this guidance. I would also like to thank Sir John
Orr for his comprehensive report and for the positive attitude taken by the key marching
organisations over the period of the review and beyond.
A comprehensive report has also been produced by the Working Group on how all 38
recommendations made by Sir John should be interpreted and taken forward by local
authorities, the police and the organisers. The report is available at: INSERT WEB LINK. I
strongly recommend that you read their report in conjunction with this guidance when
considering how best to implement the new procedures in your area.

CATHY JAMESON
Minister for Justice

2
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GUIDANCE ON PUBLIC PROCESSIONS
GENERAL INFORMATION
Introduction
1.
This guidance is issued by the Scottish Ministers under Section 65A of the Civic
Government (Scotland) Act 1982. It sets out the legislative changes made by the Police,
Public Order and Criminal Justice (Scotland) Act 2006 and the considerations that
practitioners in local authorities will need to take account of when assessing notifications of
processions. It also sets out the steps that practitioners should take when considering whether
it will be necessary for the local authority to prohibit or impose conditions on processions
under Part V of the Civic Government (Scotland) Act 1982. The guidance has been prepared
by a Working Group chaired by the Scottish Executive and involving key interests from the
police and COSLA.
Relationship with the report of the Working Group on Marches and Parades
2.
This guidance should be read in conjunction with the Working Group’s analysis
report “Review of Marches and Parades – Report of the Working Group on Marches and
Parades” which is available for viewing at INSERT WEB LINK. The Working Group’s
report provides detailed information on how the Scottish Ministers expect all 38
recommendations in Sir John Orr’s report “Review of Marches and Parades in Scotland” to
be implemented.
What this guidance contains
Section one of the guidance sets out the legislative changes made by the Police, Public Order
and Criminal Justice (Scotland) Act 2006.
Section two: summarises some of the good practice highlighted in the Working Group’s
report which local authorities are encouraged to adopt.
Section three: provides a practical step by step guide through the administrative process and
how the changes should fit in to the process for considering notifications.
Annexes:
Annex A is an example of a letter which could be sent to any bodies and organisations kept
on a local authority’s opt-in list;
Annex B is a brief outline of what might appear in a local authority’s How To guide so that
organisers can better plan their events;
Annex C provides an example of a risk assessment form which organisers could be asked to
complete;
Annex D is a standard notification form for organisers to complete; and
Annex E is a process chart to take practitioners through all the key steps for assessing
notifications. This is a separate document which can be pinned on the office wall.
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Who should read this guidance
3.
This guidance is drafted for local authority practitioners’ use. It contains advice on
the new duties and powers that fall to their local authority and the standard practices they
may wish to adopt when considering notifications from XXX 2007. It is, however, also of
particular relevance to the Chief Executives of the two National Park Authorities in Scotland,
the Chief Constables of the 8 police authorities and will be of interest to all marching
organisers. Copies of this guidance have therefore been sent to them along with the report of
the Working Group.
Organisations covered by this guidance
4.
The legislative provisions apply to all marches and parades held in Scotland. In
particular, the Police, Public Order and Criminal Justice Act 2006 has removed the ability of
local authorities to exempt marches and parades in their area from the notification
requirements. Any procession to be made exempt from the notification requirements will be
contained in an order made by the Scottish Ministers (see paragraphs 18 to 23). This change
will help to ensure that communities, local authorities and the police have a full picture of all
the processions that may be taking place in their area.
Categories of notification
5.
Although all notifications of processions should formally be made to the relevant
local authority from XX 2007, Scottish Ministers do not want the process to become
unnecessarily bureaucratic; particularly for events which are low key , non-contentious or
routine. You may therefore wish to categorise notifications and consider – in line with the
principle of ensuring that communities and the police are kept adequately informed - how
much of the good practice highlighted in this guidance would be necessary in cases where the
notification is classed as a traditional event, a routine march, a non-contentious affair or
where the procession has a good previous housekeeping history. We would emphasise,
however, that all local authorities have to comply with the statutory duties imposed by the
Civic Government (Scotland) Act 1982, as amended.
6.
When considering whether events should be categorised as low-key, non-contentious
or routine, you may wish to consider the notification with the police and carry out an initial
assessment of the notification against the factors specified in Section 63(8) of the 1982 Act in
light of the information then available to you. If your initial assessment suggests - and the
police agree - that the notification can be categorised as low key, non-contentious or routine,
it could be “fast tracked” and most arrangements handled by phone or by e-mail. It is also
likely that it would not be necessary to hold a precursory meeting (see paragraphs 57-58) or
assess the risk against other tests (see paragraphs 69-60). These are in any case not statutory
requirements.
Monitoring of local authorities and the police
7.
The Scottish Executive does not presently collect and centrally hold any data on
marches and parades in Scotland. Scottish Ministers wish to have procedures in place to
ensure that local authorities and the police are implementing the new processes in a way
which is appropriate to their local circumstances. The Scottish Executive has met with the
Accounts Commission and HM Chief Inspector of Constabulary to discuss the ways in which

4
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we might collect data and relevant information. It was decided that no new reporting regime
should be introduced and that the information to be collected on marches and parades should
be integrated into exiting reporting arrangements. In terms of local authority activity, local
authorities may be asked to provide information on the following:
x
x
x
x
x

how they have implemented the main changes to the legislation;
the methods they use for keeping communities informed about processions;
the number of processions being held in their area (type/size etc);
the methods used for advertising lists of processions kept under sections 63(9) and
(10) of the 1982 Act; and
how information is shared between local authorities.

Legislation to be aware of when considering notifications
Article 11 of the European Convention on Human Rights
8.
It is important for local authorities to keep in mind that the right of peaceful assembly
is protected by the European Convention on Human Rights. In particular, Article 11 of the
European Convention on Human Rights sets out the right to freedom of peaceful assembly
and association. That right is not an absolute one, however, and can be subject to restrictions
which are prescribed in law and are necessary in a democratic society in the interest of
national security or public safety, for the prevention of disorder or crime, for the protection of
health or morals or for the protection of the rights and freedoms of others.
Other legislation
9.
Depending on the nature of the event, there is other legislation which may also apply
to processions. This could include the Public Order Act 1936, which prohibits the wearing of
uniforms signifying association with any proscribed organisation; the Public Order Act 1986,
which relates to the powers of chief constables during or immediately prior to a march or
parade and, more recently, the provisions in the Terrorism Act 2000 relating to the
membership or support of, or fund raising for, a proscribed organisation. Local government
licensing legislation may also apply as may provisions of road traffic legislation.
10.

The following legislation may also be relevant:
x
x
x
x
x

x
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The Health and Safety at Work Act 1974 (to determine what measures need to be
taken for events which may carry a risk to health and safety);
The Food Safety Act 1990 (i.e. where food is to be provided or sold at the event);
The Occupiers Liability (Scotland) Act 1960 (i.e. in relation to the duty of care so that
people do not suffer injury etc);
The Land Reform (Scotland) Act 2003 (i.e. for making Orders to apply a temporary
prohibition of an individuals rights of access to land);
the Road Traffic Regulation Act 1984 as amended by the Road Traffic (Temporary
Restrictions) Act 1991 and the Road Traffic Regulation (Special Events) Act 1994 for
any restrictions which are to be put in place such as road closures, diversions, signs or
traffic cones; and
The Control of Pollution Act 1974 (i.e. on the use of loud speakers).
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11.
This is not a definitive list and there may be other legislation which applies. Local
authorities will need to consider each case on its merits and consult with the police, as
appropriate.
Licences, permits and certificates
12.
Licences, permits and certificates may also be required for the procession. These
could include a public entertainment licence, a liquor licence, a street trader’s licence, a
licence for a use of a park or open space, a lottery permit, a licence for a charitable collection
or a market operator’s licence. Local authorities should consider whether any type of license
is required and provide organisers with a list of charges which may be applicable under the
relevant legislation.
SECTION ONE: LEGISLATIVE CHANGES AND GOOD PRACTICE
Legislative changes made to part V of the Civic Government (Scotland) Act 1982
13.
The statutory changes that local authorities are required to observe are as follows.
The main changes:
x
x
x
x

x

14.

increases the minimum amount of notice that organisers are required to give to local
authorities of their intention to march from 7 days to 28 days;
removes the ability of local authorities to exempt marches and parades in their area
from the notification requirements;
requires local authorities to take consideration of a range of issues when deciding
whether a procession should be prohibited or have conditions placed on it;
requires local authorities to take account of the impact of a previously held
procession; the extent to which the previously held procession placed an excessive
burden on police; and the extent to which any code of conduct or guidance was
adhered to by participants; and
requires local authorities to compile a list of processions that have been held in their
areas or which have been prohibited to allow the public to establish which processions
happen on a regular basis and which are likely to happen in the future.
These changes are described in more detail, as follows:

Minimum period of notice
15.
The notification period in the 1982 Act has been extended from 7 days with
organisers now having to give 28 days notice of their intention to organise a procession. This
extension to the period of notice not only gives local authorities more time to consider
notifications and reach a decision but also allows them more time to give notice of
forthcoming events.
Dispensations
16.
There is no change to the flexibility in section 62(4) (b) of the 1982 Act which allows
organisers to apply to local authorities to waive the requirement to give 28 days notice. The
28 day notification period should only be waived in exceptional circumstances, for example
where an organiser wants to arrange a procession in reaction to a recent decision or
6
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announcement (i.e. a decision to close a factory or an unexpected announcement of
redundancies).
17.
There is no statutory requirement for local authorities to consult the
community before deciding whether or not the notification period should be waived in
relation to a procession. This is because Scottish Ministers recognise that that there may not
be sufficient time in each case for the local authority to do so. It will be for local authorities
to decide on methods to be used for publicising an order which exempts a person from giving
28 days notice of a procession, but publicity options could include those provided at
paragraph 35 below
Exempt processions
18.
All processions, no matter how small, will undoubtedly cause some disruption to the
community. For example, processions can restrict the movement of local residents; restrict
normal commercial activity and restrict access to public amenities. With this in mind, the
provision in the 1982 Act to allow local authorities to exempt organisations from the
notification process has been removed. All organisers, with the exception of funeral
directors, must now give notice of their intention to hold a procession (although see
paragraphs 20 to 23 about the ability of Scottish Ministers to make an Order to exempt
certain processions). This will allow individuals in the community to obtain information of all
the events taking place in their locality and to plan around them, if necessary.
19.
This change should not be difficult to administer. Most of the previously exempt
organisations should have already been informally notifying the local authority and/or the
police of their intention to hold a procession and, depending on the nature of the event, would
be in contact with them to request such things as road closures or a temporary licence. There
are also certain types of processions, such as cavalcades, traditional annual Common Ridings
and similar festivals, which can be simpler to process than others, and where tried and tested
procedures are already in place.
Notifying Scottish Ministers of exemptions from the notification process
20.
All processions will have to be notified formally in writing to the respective local
authority. Provision has been made, however, at section 62(11)(D) of the 1982 Act to allow
Ministers to make an Order at the Scottish Parliament to exclude other processions from the
notification requirements. It is for each local authority to present its case to Scottish
Ministers as to why it considers a certain procession should be made exempt from the
notification process.
21.
We anticipate that an Order will only be made in exceptional circumstances and a
strong case would need to be made by local authorities for a particular procession or
organisation to be excluded from the notification process. As a general guide, the types of
processions or organisations which could be considered for inclusion in an Order are those
where:
x
x
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the police and the local authority are not required to make any special arrangements,
for example where disruption to the community (such as traffic diversions) for a
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x
x

there is a previous record of successful and trouble-free operation; and
there is no record of any previous objections to the holding of such a procession.

22.
If a local authority considers that it has a sufficiently strong enough case to add a
procession to any Order to be made by Scottish Ministers, it is invited to write to the Minister
for Justice at the following address:
Minister for Justice
St Andrew’s House
Regent Road
Edinburgh
EH1 3DG
[insert email address]
23.
The Minister will consider any request and may decide to make an Order at the
Scottish Parliament. Any Order which is made can be amended (and further Orders made)
should it become evident at a later date that other processions should be made exempt from
the notification requirement. We will keep the Order under review to ensure that the list of
exempt processions is relevant and up-to-date.
Considerations against which to prohibit a procession or impose conditions
24.
Section 63(2) of the 1982 Act has been repealed and section 63(8)(a) of the 1982 Act
has been inserted to give local authorities scope to consider a range of issues to help them
decide whether it will be necessary to prohibit the procession or impose conditions. A local
authority should now consider the following factors before deciding whether a procession
should be restricted::
x
x
x
x

public safety;
public order;
damage to property; and
disruption of the life of the community (see paragraphs 27 to 30)

25.
When reaching a decision on prohibiting a procession or imposing conditions, a local
authority should take account of section 63(8)(b) of the 1982 Act and assess whether the
procession (either alone or in conjunction with other events) would place an excessive burden
on police manpower. It is, for example, important to ensure that police resources are not
stretched and that there will be a sufficient number of police officers available to patrol the
march and keep order. This will be a particularly important issue where several marches and
feeder parades are planned to take place to ensure that adequate police cover can be provided.
It should be borne in mind that the issue of police costs is not a material consideration.
26.
You are reminded that a local authority should examine all the factors at its disposal
before deciding whether it would be appropriate to prohibit or impose conditions on a
procession (such as re-routing this event) and to ensure that any restrictions can be justified
and do not infringe the human rights of those who wish to march.

8
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Disruption of the life of the community
27.
All processions, no matter how small, will cause some degree of disruption to
communities and businesses. That is an inevitable consequence of holding processions, but
the degree of disruption may not, by itself, be sufficient to prevent people from exercising
their right of freedom of assembly. It would essentially be for each local authority to
consider the circumstances of each notification, assess the extent to which the procession
would impact upon the community or on any individual or body who can reasonably be
considered to be part of a community affected by the notification, and to attach weight
accordingly.
28.
Ultimately, however, the question which needs to be addressed is whether the level of
disruption which will or may be caused by a procession is disproportionate to the exercise of
the right to free assembly. Each local authority will have to consider whether the level of
disruption caused by a procession is such that it is necessary to make an order which places a
restriction on that event.
29.
As mentioned earlier in this guidance, local authorities will be aware that any decision
to make an order which prohibits or imposes a condition on a procession will have to be
justifiable under human rights. Any order which is made on a procession will also have to be
a proportionate response to the level of disruption to the community that this event may
cause.
30.
In considering whether an order should be made to impose restrictions or prohibit a
procession, the cumulative effect of a number of factors, should be considered. Whilst the
circumstances of each procession will need to be considered on a case by case basis by a
local authority, some factors which may disrupt the life of the community may include:
x
x
x

where impositions or restrictions are to be placed on them through road closures;
a re-routed or restricted bus service or large scale shop closure; or
where the community is displaced from the streets for a period of time.

Considerations against previous processions
31.
Local authorities are also required to take into account the provisions at section
63(8)(c) of the 1982 Act. They should assess the current notification against any previous
processions held by the organiser, or those in which participants who are likely to take part in
the proposed procession have previously participated in. For example if there was a breach
of a condition imposed on the earlier procession, the local authority should take this into
account when reaching a decision on the current notification.
Lists of processions to be provided to the public
32.
Section 63(9) of the 1982 Act places a duty on local authorities to compile and make
available a list of processions which have, after the subsection comes into force, been held in
their areas and processions which they have, after that time, prohibited. These arrangements
will allow the public to find out which marches happen on a regular basis, which ones are
likely to occur in the future and to enable them to submit any representations.
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33.
Local authorities are free to decide how best to meet this legislative requirement, but
the Scottish Ministers consider that it would be good practice on the part of each local
authority to maintain and regularly update a list of processions on its website to show the
current and past status of each notification it has received and consider the best medium to
publicise it. Options could include:
x
x
x
x
x
x

disseminating information to local libraries;
publicising information in council offices;
publicising information in council publications;
circulating lists to community representatives, those on the authority’s opt-in list and
interest groups etc (in electronic format wherever possible);
Press releases to local newspapers and Freesheets; and
placing lists on the local authority’s website.

34.
We would recommend that the information for the list should be laid out in a simple
to read table format which could provide the public with details of processions which have
occurred in their area. Paragraph X of the Working Group’s report provides detailed
information on what these lists might contain. Each local authority is responsible for
updating their lists on a regular basis and for rolling them forward.
Receiving representations to a procession
35.
Your local authority may wish to allow communities the opportunity to comment on
the processions to be kept on the list that it is required to compile and make available under
section 63(10) of the 1982 Act. Your local authority may wish to specify that representations
to any particular march or parade listed therein should be made to the appropriate local
authority contact within a specified time frame. The time frame will be for you to decide, but
we would suggest that the local authority will want representations lodged with it at least two
weeks before the date of the holding of the procession. Paragraph X of the Working Group’s
report provides detailed information on what these lists might contain.
Ensuring that the statutory period of notice is given
36.
The period of notice that a local authority is required to give organisers under section
63(3)(a) of the 1982 Act is unchanged. We are aware, however, that there have been
occasions where the local authority has been unable to give its decision until very close to the
day of the event itself. This can give the organiser very little time to prepare any appeal.
You are therefore reminded that it is your duty under section 63(4) of the 1982 Act to inform
the march organiser of your formal decision on the holding of the notified procession as
early as possible, insofar as it is reasonably practicable for you to do.

10
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SECTION TWO: ADVICE ON GOOD PRACTICE
General
37.
This section of the guidance provides advice on elements of good practice which
Scottish Ministers would ask local authorities to adopt when considering notifications. These
flow from the non-statutory recommendations contained in Sir John Orr’s report. When
reading this section we would therefore recommend that you pay particular attention to the
section of the Working Group’s report on how the non-statutory recommendations in Sir
John’s report should be taken forward by local authorities, the police and march organisers.
This section summarises those which are of most relevance to the local authorities only. It
is, of course, important that you involve the police and the National Park Authority (if
appropriate) in all the changes you will be implementing when considering notifications to
hold processions.
Drafting How To guides
38.
How To guides can be useful reference documents for organisers and local authorities
may wish to provide them with these guides so that they can better plan and arrange events.
The main benefits of this to the local authority are that the organisers will be working within
a common framework and will be much more aware of what the local authority’s
expectations are on the way processions should be planned and managed. We have not
produced a comprehensive How To guide to accompany this guidance as local authorities
will no doubt wish to draft guides to fit local circumstances. However, Annex B to this
guidance provides an outline of what might generally appear in a How To guide. We would
recommend, however, that you construct a guide which best fits the processions which are
most commonly held in your area. It would be useful to share good practice widely and seek
support and advice from other local authority contacts when preparing your guides.
Drafting Codes of Conduct
39.
The Scottish Ministers acknowledge that a number of local authorities and police
forces will already have voluntary codes of conduct in place for organisers to follow and
some organisers also have their own codes for participants. These codes may cover things
like timing, routes, assembly and dispersal arrangements; conditions about where participants
will march (such as how wide the march will be and in what part of the road), or conditions
about noise (such as where and when music can be played and loudhailers used).
40.
With that in mind, we have not produced a standard code of conduct to accompany
this guidance. Local authorities, the police and organisers of processions are therefore
encouraged to devise or adopt a particular code of conduct for participants and others
involved in the procession. This should reflect local conditions and experiences. It is also for
you to decide whether to adapt one code for all processions or to provide a set of codes to suit
particular kinds of procession. It should be noted that any code(s) of conduct should be
provided to organisers alongside the notification form.
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Establishing single gateways
Purpose
41.
Scottish Ministers are aware that organisers often send their notifications to a variety
of local authority departments. This means that they can then find themselves dealing with a
number of contacts at the local authority and the police. This can cause confusion for the
organiser and may lead to inconsistent advice being given out from different parts of the
respective organisations. We therefore recommend that local authorities establish a “single
gateway unit” or “single contact”. This will lead to:
x
x
x
x
x

a more coherent structure so that organisers of events are able to reach the right person
quickly;
quicker response times;
improved communication channels between the local authority, the police and the
organiser;
consistent and reliable advice being given out; and
fewer prospects of misunderstandings developing.

The process
42.
The Scottish Ministers therefore recommend that local authorities, the National Park
Authorities and police forces adopt the “single gateway” process by:
x
x
x

x

establishing a dedicated unit and/or identifying a single named contact within each
organisation;
showing the name, official address and phone number of the local authority unit/single
contact on the notification form and any relevant material that it issues to the public
(leaflets, guidance, posters etc), websites etc;
ensuring, as far as practicable, that the unit/single source contact in the local authority
acts as the main source of advice for the organiser and passes on all decisions made by
other parts of the office (i.e. decisions on the routing of the march, traffic management,
licensing etc) to the organiser, the police and members of the public.
Making each organisation’s unit/single source contact responsible for retaining and
recording all information relating to the notification, including the information required
for monitoring purposes.

Sharing information
43.
Scottish Ministers consider that it is important for experiences surrounding permission
for processions to be shared more widely amongst local authorities and the police so that
those involved in the process can learn from others. The single gateway process (see above
paragraph) would provide a straightforward channel of communication between local
authorities. Sharing information on the following would be particularly useful:
x
x
x

local authority/police reports on processions held (where releasable);
reports submitted to local authority committee (where releasable);
methods used to consult the community;
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x
x
x
x
x
x
x
x
x

local press articles;
general guidance issued to marchers, organisers and participants, local authorities and
police forces;
revisions to the Code(s) of Conduct and How To guides;
procedures for considering risks;
processions which have been prohibited and why;
representations made by the community on specific processions, providing you have
their consent to do so;
additions to opt-in lists;
statistical data held on processions; and
anything that has been released under the Freedom of Information Act.

44.
Consideration would have to be given to the sensitivities (such as data protection
issues) surrounding the sharing of some of the information listed above. For example, it
would be for each local authority to decide - in line with its own policies - whether it wished
to share information with others on any representations it has received from the community
about processions etc.
45.

Information could be shared by:
o publishing it on the appropriate authority’s website; and/or
o communicating the information via a generic email address (see next paragraph)

46.
It is likely that the lead contact for this would be the same person identified by local
authorities and police forces to satisfy the single gateway process described above. This
could be done by creating a virtual e-mail group, sharing good practice and experiences via a
generic email address (i.e. a generic list made up of each of the representatives from the 32
local authorities and 8 police authorities together with a representative from COSLA,
SOLACE, SOLAR, the police associations and the Scottish Executive).
Keeping opt-in lists
47.
As advised earlier, section 63(10) of the 1982 Act requires local authorities to make
sufficient arrangements to ensure that anyone who makes a request for information on
processions to be held in their area can receive the appropriate information. Scottish
Ministers consider that this key change makes it important for you to ensure that certain
individuals and bodies receive regular updates on processions to allow them to plan better
and work around any problems which could be caused by the procession. This would ensure
that members of the public with links to these bodies, not to mention the bodies themselves,
are better informed of forthcoming events and can make representations to the local authority,
if necessary.
48.
We recommend that you create and update an opt-in list to alert those on the list about
processions that are about to be held (via e-mail alerts or by letter). An example of the type
of letter which could be sent to bodies on the opt-in list is provided at Annex A. We suggest
that the bodies on the opt-in lists should be given 2 weeks to respond with any views about
the holding of the procession.
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49.
The local authority’s website should also make it clear that bodies on its opt-in list are
notified of processions in advance and the web-page should invite other interested
individuals, organisations and groups to get in touch to request that their names be added.
50.
It will be for each local authority to decide which generic bodies should be included
on its opt-in list. Some examples could be: internal groups like local authority committees;
city wide groups like the Local Hotels’ Association and the various bus operators; local
groups like residents’ and tenants’ associations; community councils and relevant MP/MSP
constituency offices, voluntary organisations, Tourist Information Centres.
Consulting communities
51.
There are no changes to the 1982 Act to place any additional requirements on local
authorities to consult communities for each and every procession notified to them. This is to
avoid imposing expensive, time consuming and bureaucratic processes on local authorities.
Nevertheless, Scottish Ministers do place considerable emphasis on community consultation
and the importance of seeking community views and the need to keep them informed of what
is going on in their area. That is why the 1982 Act has been amended in some key areas (see
new sections 63(8)(a)(iv), 63(9) and 63(10) of the 1982 Act) to require local authorities to
keep their communities informed. Out with the terms of the Act, there are also aspects of this
guidance which highlight areas of community engagement, such as the keeping of opt-in lists
and the holding of precursory meetings and de-briefing meetings (which members of
community groups might be invited to attend etc), which local authorities should incorporate
into existing practices.
52.
In particular, the changes to the 1982 Act in placing a requirement on local authorities
to take account of the impact on the community in terms of public safety, public order, risks
of damage to property and risks of disruption to the life of the community will require some
element of community involvement. Where local authorities wish to obtain more information
on these issues, one option would be for them to use existing Community Planning structures
to consider the issues that arise generally with processions which they anticipate will take
place each year in their area.
53.
The Community Planning process which local authorities have a duty to initiate,
maintain and facilitate can be found in the Local Government in Scotland Act 2003. The
provisions in the 2003 Act could be used as a platform for considering how public services
can be provided for public processions which occur regularly in certain local authority areas.
It is at the discretion of the Community Planning Partnership to decide the priorities to be set
for an area, but if it is decided that the subject of processions should be discussed within this
process, community bodies can be asked to participate in the planning of public services for
these events.
54.
Alongside this, we would remind you of the new duty imposed by section 63(10) of
the 1982 Act which requires local authorities to provide information to those who request it
about processions which may be, or are about to be, held in their areas. There is no
imposition on local authorities to invite views on these lists, but in line with the
recommendations contained in the report of the Working Group, and to maximise the
potential for receiving and accounting for community views, it would be desirable to specify
in the list to be kept that any representations about the holding of any particular procession
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contained therein should be received by the local authority contact within a specified time
limit for each procession.
55.
The time limit will be for each local authority to decide, but it may be that it would
want responses from the public lodged at least two weeks before the date of the holding of
each notified procession. Given that notifications are received on a piecemeal basis, it is
therefore critical that local authorities regularly update their lists and publish revised
versions. It is, of course, also important to send updated lists to those on the local authority’s
opt-in list and invite views (see paragraphs 47 to 50).
Precursory meetings
56.
A precursory discussion between the local authority, the police and the organiser
would provide a useful face to face opportunity so the parties could go through the
notification and discuss any initial problems. It may also be appropriate to invite community
bodies along and any businesses representatives to receive their input and hear views. A
precursory meeting may not always be necessary, however, and issues surrounding routine or
small-scale marches could be discussed over the phone or dealt with by e-mail instead.
57.
Paragraph X of the Working Group’s report provides more information on the
circumstances of when a precursory meeting would be appropriate and gives details of what
any such meeting might need to cover. If agreement cannot be reached early on in the
process, one of the main purposes of a precursory meeting would be to clarify whether a risk
assessment needs to be carried out by the organiser (see paragraph 57).
Assessing risk
58.
Depending on the nature of the event, the local authority, in close discussion with the
police, may want to conduct a preliminary assessment of the risk(s) of holding the notified
procession against the range of considerations set out at section 63(8) of the 1982 Act
(including any information available on previously held processions). This will lead to better
and more informed decision making because you will have on the basis of the information
then available to you:
x
x
x

identified the known hazard(s) and risk(s) associated with holding the procession
a better knowledgebase upon which to decide whether and what precautions could be
taken to reduce or eliminate risks; and
a better idea of what preventative measures may need to be taken now and for future
processions.

59.
Your written preliminary assessment should be passed to the organiser for comment
and you may wish to compare your findings with any risk assessment undertaken by them
(see paragraph 60). A note of your preliminary assessment should be submitted in your
recommendations to the appropriate Committee.
60.
Again this may depend on the nature of the event, but it may be appropriate to ask the
organiser to carry out a risk assessment. If at all possible, it would be preferable to notify the
organiser from the outset whether he/she will be required to undertake a risk assessment, but
it may be that this cannot be decided upon until after the notification has been submitted. An
example of the types of things that an organiser might be required to cover in a risk
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assessment is provided at Annex C. The organiser’s risk assessment should be considered
and accounted for by the local authority and the police and included in the decision making
process.
Debriefing meetings
61.
If appropriate, a debriefing meeting should be arranged with the organiser and the
police as soon as possible after a procession has taken place. It may also be necessary to
invite community bodies along so they can have their say on how the event was handled.
These meetings will provide those attending with an opportunity to air their views and voice
any concerns over the holding of the procession in the future. A debriefing meeting may not
be necessary for marches which have passed off without incident, but it would be advisable to
hold a short meeting for all large-scale processions - even if these have not attracted trouble to see if there was anything which could have been handled better. Examples of the types of
issues that could be covered at a debriefing meeting can be found at paragraph X of the
Working Group’s report.
Other good practice
62.
The Working Group’s report responds to all of the 38 recommendations contained in
Sir John Orr’s report. This guidance accounts for most of that analysis, but there are other
aspects of good practice in the report which are not covered here. These elements can be
summarised, as follows and you should give due consideration to them when reviewing your
practices and deciding how they might be best taken forward in your area:
x

Local authorities should continue to respect key dates which are traditionally
important to various organisations but you may wish to consider holding discussions
with organisers about the possibility of re-routing some marches in future and
combining some of them to reduce the volume (see paragraphs X and Y of the
Working Group’s report).

x

Local authorities and the police should liaise on keeping statistics of the number of
processions taking place and how the associated police costs should be calculated (see
paragraphs X to Y of the Working Group’s report).

x

Local authorities, the police and the organiser should discuss the content of the
organiser’s codes of conduct to ensure that it reinforces the behaviour expected of
participants (see paragraphs X to Y of the Working Group’s report).

x

Local authorities without byelaws prohibiting the consumption of alcohol in public
places should liaise with the police to consider whether it would be necessary to put
them in place (see paragraphs X to Y of the Working Group’s report).
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SECTION THREE: STEP BY STEP GUIDE
General
63.
This section sets out the basic steps that local authorities should follow when taking
decisions on notifications received at least 28 days in advance of the procession. The step by
step guide below sets out the process over a 28-day notification period and shows how the
administrative process should work from the point of notification to the holding of the
procession itself. Some organisers will submit their notifications some months in advance,
which will give the local authority and the police considerably longer amount to plan and
prepare for the procession and notify communities. In some cases, it should also allow you
considerably more time to notify the organiser of your decision.
64.
As highlighted earlier in this guidance, you are asked to note that decisions to be
taken on the more routine processions or parades may not need to follow the entire process
described below. It is at your authority’s discretion to decide how this should operate.
Although we would reiterate that all local authorities have to comply with the statutory duties
imposed by the Civic Government (Scotland) Act 1982, as amended. A separate chart to
outline the various processes is provided with this guidance.
The notification
65.
All organisers, with the exception of funeral directors and any processions covered by
an Order made by the Scottish Ministers, are required to provide the local authority with a
notification that they wish to hold a procession. The notification period of 28 days can be
waived by a local authority, but only in exceptional circumstances.
66.
Although there is no statutory notification form required by the 1982 Act, it is the
case that organisers must provide local authorities with the information set out at section
62(3) of the Act. You will wish to note, however, that the Working Group has drafted a
standard notification form that could be provided by local authorities to all organisers. This
can be found at Annex D. You may wish to keep a stock of these forms at convenient
locations and provide them to organisers on request. The local authority’s Code of Conduct
and How To guide should be provided to organisers with the notification form.
WEEK ONE
Step one
Day one: receiving the notification
67.
The local authority should receive the notification form from the organiser at least 28
days before the procession is to be held. You should acknowledge receipt of the notification
form and ensure that the police have a copy of it. Late or incomplete notification forms
should be returned to the organiser with a request that they complete the missing information
and resubmit it (if sufficient time remains). For late notifications, the organiser should be
asked for an explanation of why the notification was submitted late with a note that they may
wish to consider seeking a waiver of the 28 day notification period.
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Step 2
Day one: deciding how to handle the notification
68.
Decide in consultation with the police whether you consider that the procession
should go through the entire administrative process detailed here (i.e. where a precursory
meeting will need to be held, a risk assessment undertaken by the organiser, the views from
the public taken and where conditions may have to be imposed etc) or whether it will be
possible to fast track it where most arrangements can be handled by phone or e-mail.
Day two: setting up an initial meeting
69.
If the notification is to be taken through the full administrative process, you should
contact the organiser, the police and any other groups that you feel should be represented
(e.g. the emergency services, Community Council representatives etc) to arrange an initial
meeting. This meeting will help you to address any early concerns and discuss issues of
planning for the event etc.
Step 3
Day three: publicising the notification
70.
You should arrange to publicise the notification in accordance with the local
authority’s agreed practices, give two weeks for views to be submitted and explain how those
views will be taken account of. You should also write to those on the local authority’s opt-in
list (see paragraphs 51 to 54) to notify them of the intention to hold a procession and ask for
views.
Day four: other tasks to be undertaken
71.
At this stage in the process you should add a note of the notification to the list to be
kept by your local authority under section 63(10) of the 1982 Act and trawl your files for
records of any previous similar processions notified by the organiser.
72.
These records should be kept to hand and a short summary report should be prepared
to highlight any areas of concern with the previously held procession in as far as they relate
to the provisions at section 63(8)(c) of the 1982 Act. This report should be prepared in time
for the precursory meeting.
Step 4
Day five: taking stock and arranging the precursory meeting
73.
You should take stock of the information collected so far and consult with the police
(this can be done by e-mail exchange) to see if there are any early concerns which they and/or
the local authority consider will need to be raised - i.e. the proposed route, the timing of the
event, the stewarding etc - at the precursory meeting with the organiser. A note of these
discussions/e-mails should be kept by you and any concerns raised with the organiser at the
precursory meeting.
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74.
You should also begin collecting information in relation to the list of considerations at
section 63(8)(a) of the 1982 Act.
WEEK TWO
Step 5
Day 6: holding the precursory meeting
75.
A precursory meeting should be held between the local authority, the organiser and
the police to discuss the notification and any aspects of concern about the holding of the
procession. The meeting should be recorded by you and an outcome agreed with all parties.
You may also want to use this meeting to discuss with the organiser whether you want them
to carry out a risk assessment. Further meetings may be required along the way to you
reaching a decision with the police on whether the procession will be allowed to proceed with
or without conditions.
Step 6
Day 7/8: assessing risk
76.
You should by now have sufficient information to assess the risks associated with
holding the procession. Such an assessment will help you to reach an informed decision on
whether restrictions on a procession need to be imposed(section 63(8) of the 1982 Act). Your
assessment should be carried out with the police.
WEEK 3
Step 7
Days 14 to 17: reviewing the evidence
77.
You should by now have received all the comments from those affected by the
processions and in a position to consider with the police whether the local authority will need
to impose conditions on the procession or prohibit it altogether, or take no action at all. Over
the course of the next week you should:
x
x
x
x
x

assess the notification in conjunction with the police against all parts of section 63(8)
of the 1982 Act;
compare the comments received so far from the police, the public and those on the
opt-in list;
measure what the risks may be;
examine the information gathered from the precursory meeting; and
consider any other relevant information or evidence that you have to hand,
particularly information on the adherence by organisers in relation to previous
processions (section 63(8)(c) of the 1982 Act refers).

78.
Taken together, these will help you, in consultation with the police and the National
Park Authority (if appropriate), to determine whether and what conditions may need to be
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applied to the procession. Alongside this, you should continue to keep the organiser
informed of developments to ensure that they are fully aware of what is going on.
79.
By day 17 of the process you should be in a position to submit your recommendations
to the appropriate Committee for approval.
WEEK 4
Step 8
Making an Order about a procession
80.
Once the Committee has considered the notification and agrees that conditions are to
be imposed on the procession or it is to be prohibited, you should draft the required Order,
discuss it with the police and contact the organiser (possibly at a face to face meeting) to
inform them of the decision. You should publicise the Order as appropriate
Step 9
Day 24: Letter of confirmation
81.
If it is decided that it is necessary to impose restrictions on a procession and even if it
is determined that this will not be necessary, you should provide the organiser with a letter of
confirmation setting out what has been agreed and why certain decisions have been taken
(section 63(3)(a) of the 1982 Act refers). A copy of any Order that is required should
accompany the letter along with another copy of your authority’s Code of Conduct (section
63(3)(a) of the 1982 Act refers).
82.
In the vast majority of cases, it should be possible to do all this well before the end of
the 28-day period (see paragraphs 39 and 40 on minimum period of notice), although
Ministers appreciate that there may be rare occasions where it will not be possible to reach a
decision until very close to the day of he procession itself. Under no circumstances should
the local authority breach the minimum period of notice - decisions must be given to the
organiser as soon as possible and at least two days before the procession is to be held
83.
If the procession is to be prohibited or a condition imposed on the event, the local
authority must send a confirmation letter setting out a clear set of reasons why the procession
has not been allowed to proceed or has had conditions imposed. A copy of the Order
prohibiting the procession should accompany the letter (section 63(3)(a)(i) of the 1982 Act
refers).
Step 10
Post Procession issues
Debriefing meetings
84.
A debriefing meeting should be arranged with the organiser and the police as soon as
possible after the event is held. These meetings allow those attending to air their views and
voice any concerns over the holding of the parade in the future.
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Follow up letter
85.
If any serious concerns have been raised at the debriefing meeting, the organiser
should be advised of those concerns in a subsequent follow up letter from the local authority
or the police. The letter should set out all the concerns and how these might impact on any
future notifications to hold a procession.
Record keeping
86.
The outcome of all events should be recorded and held on file with other relevant
papers and considered against future notifications submitted by the organiser. You should
also update your lists to be kept under section 63(9) of the 1982 Act.
Summary
87.
This guidance is designed to help local authority practitioners understand the changes
to the legislation which will apply from XX 2007. With this in mind, it is important for you
to note that notifications received by a local authority prior to XX 2007 must be considered
against the existing provisions in the 1982 Act. Notifications received from XX 2007 must
be considered against the new processes outlined in 2006 Act, which amends the 1982 Act.
88.
We would reiterate that it is not necessary for each and every notification to go
through all the processes outlined in the step by step section above (i.e. precursory meetings,
risk assessments, debriefing meetings etc) and it is at your authority’s discretion to decide the
circumstances under which it will not be necessary for a notification to go through all the
steps. You are reminded, however, that you must observe all the legislative steps for all
notifications submitted to your authority under section 62(2) and (3) of the 1982 Act and
comply with any duties which are imposed on local authorities under Part V of that Act.
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SCOTTISH EXECUTIVE CONTACTS
Queries
89.
to:

Should you have any queries on this guidance, please send them, preferably by e-mail,

Mr Callum Percy
The Scottish Executive Police Division 1:2
Floor 1WR
St Andrew’s House
EDINBURGH
EH1 3DG
Phone: 0131-244-2160
e-mail: Callum.Percy@Scotland.gsi.gov.uk
Further copies of this guidance
90.

Requests for further copies of this guidance should be sent, preferably by e-mail, to

Mrs A Muir
The Scottish Executive Police Division 1:2
Floor 1W.15
St Andrew’s House
EDINBURGH
EH1 3DG
e-mail:Alexandra.Muir@Scotland.gsi.gov.uk

Police Division 1:2
The Scottish Executive Justice Department
April 2006
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Annex A
SAMPLE LETTER FOR A LOCAL AUTHORITY TO SEND TO ITS OPT-IN
ORGANISATIONS
Dear Mr/Mrs
CIVIC GOVERNMENT (SCOTLAND) ACT 1982 PART V: NOTIFICATION OF A
PUBLIC PROCESSION (REF NO:XXX )
We are writing to advise you that we have received the above notification to hold a
procession. We are currently considering the notification and will be discussing it with the
police and the organiser. No decision has yet been taken on whether an order will be made to
place conditions on the procession or to prohibit it altogether..
We are advising you of the organiser’s intention to hold the procession so that you can
consider its implications and how you might be able to plan and work around any problems
which it might cause you. In the interim, if you should wish to raise any points or issues of
concern in relation to the holding of this procession, please contact the official at the address
below within two weeks of the date of this letter.
Please note that we may also ask you to attend any precursory meeting that we might decide
to hold with the organiser and the police. We will write to you again to let you know if we
will be inviting you to attend that meeting. The details of the procession are as follows:
Date
of Proposed
procession route(s)

Likely number Organisation holding the procession
of marchers

Any queries or notes of concern about the holding of the above procession should be sent to:
Mr/Mrs XX
XX Council
Phone: XX
Fax: XX
E-mail: XX@XX
Yours sincerely
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Annex B
CONTENT OF HOW TO GUIDES FOR ORGANISERS
It may be helpful for local authorities to provide organisers with a How To guide with the
notification form. The purpose of the guide would be to act as a reference manual so
organisers could take steps to ensure that their event goes more smoothly and in accordance
with the local authority’s expectations. This Annex sets out what might feature in a guide but
we would leave it to local authorities to decide on the specific content and format of their
own guides.
A How to guide might incorporate the following:
Section 1: legislation
The purpose of this section would be to describe the various legislative requirements that
organisers should be aware of (see paragraphs 9 , 10 and 11 of the guidance)
Section 2: local licensing requirements
This might set out what insurance and licensing requirements may be desirable or necessary
for organisers to arrange (see paragraph 12 of the guidance)
Section 3: step by step guide to organising an event
This section could provide organisers with a step by step guide on what they should take
account of when planning their events. These might be issues such as:
x
x
x
x
x
x
x

crowd management and dispersal arrangements;
insurance arrangements;
vehicle management;
health and safety issues;
waste and hygiene management;
training of stewards;
contingency planning etc.

Section 4: checklist
This section could provide organisers with a checklist of pre and post event items for them to
use along with a timescale by which each item should be undertaken.
Section 5: organisers’ risk assessment
This section could tell organisers the circumstances under which risk assessments are
appropriate and what the assessment is expected to cover (see paragraph 60 of the guidance
and Annex C).
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Section 6: stewarding
This section could set out what stewarding standards are generally expected of organisers and
the training that stewards might need to receive before being put in charge of an event. This
section might therefore utilise the information from paragraph X of the Working Group’s
report which highlighted the key areas where training might be offered.
Section 7: contacts
This section might provide organisers with a note of the most appropriate contacts at the local
authority and who the other essential contacts might be. Useful contacts in the council could
include those who give advice on environmental health, road closures, cleansing and
licensing. Other useful contacts might include those from the emergency services (the police,
the fire brigade etc), and other main sources of help such as the Red Cross (for first aid).
Section 8: code of conduct
This could be a brief section to summarise what the local authority’s code of conduct covers
and the standard of behaviour that is expected of participants.
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Annex C
DRAFT RISK ASSESSMENT FORM FOR PROCESSION ORGANISERS
RISK ASEESSMENT FORM
General information for the organiser
A local authority may ask you to carry out a risk assessment to help it understand what
hazards and risks might be associated with holding your event. The purpose of this form is to
take you through the most common problem areas which the local authority and/or the police
might wish to raise with you. The local authority and the police will carry out their own
consideration of risk and may want to discuss their assessment with you before any
precursory meeting is held or at the precursory meeting itself.
When a risk assessment may not be required
The local authority will advise you if you are not required to complete a risk assessment
form. A risk assessment may not be required, for example, if the local authority considers
that your procession is of a routine nature or it is already known that it carries little to no risk.
Purpose of completing the risk assessment form
A risk assessment of the procession will help to:
o identify any hazard(s) associated with holding it;
o evaluate the level of any known risks;
o decide who is at risk and in what way and how the risk to them could be eliminated;
and
o decide, where other types of risk have been identified, whether it would be possible to
introduce appropriate measures to allow the procession to go ahead.
Who should be completing this form
It would be preferable for this form to be completed and signed off by a suitably qualified
person (i.e. someone who is trained in health and safety regulations). If that is not possible,
then you or someone else in the organisation with a strong knowledge of the area where the
march is to be held should complete it. Once completed, the form should be sent (preferably
with the notification form) to the local authority contact named at the end of this form. That
person will then check over the form and compare it to the assessment which the local
authority will be undertaking.
How to complete the form
You should work your way through the form section by section. If there are parts to sections
which you cannot complete, you should speak with the local authority contact named on the
notification form. If your overall assessment indicates that there is a high risk associated with
holding the procession, you should get in touch with the local authority contact as soon as
possible to discuss if solutions can be found to reduce or remove the risk(s). Once the
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notification, the risk assessment and all other evidence has been considered, the local
authority may contact you to hold a meeting.
Who the form should be sent to
It would be preferable for your risk assessment form to accompany your notification form
and both should be sent to the local authority and the police at least 28 days before your
intention to hold a procession. The local authority contact details appear on the notification
form and at the end of this form. If you cannot submit your risk assessment with the
notification, you should submit it as soon as possible.
Next steps
The local authority will assess the risks associated with the holding of your procession within
the first two weeks of it receiving your notification and risk assessment forms. You should
remember to retain a copy of this form and bring it with you for any meeting that may be
held. This is because the local authority and the police may wish to raise issues with you
about how your assessment compares to their own assessment. If agreement on any aspect of
risk cannot be reached, further meetings may be required.
SECTION ONE

Name, address and
details of organiser:

contact

Date and time of procession:

Proposed main
procession:
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SECTION TWO
Main risk assessment
The table in this section sets out the main areas of the risk assessment.
completing it should provide as many supporting comments as they can:
Question
Does the date of your
procession
have
any
particular significance to
the organisation?
Has your organisation
marched along the same
route before?
Is there a sufficient
number
of
trained
stewards to control the
number
of
marchers
expected?
Have there been any
difficulties or tensions in
the recent past with
holding this procession?
Please
provide
your
assessment of the level of
risk there may be to public
safety. (please also state
whether the risk is
considered low/medium or
high)
Please
provide
your
assessment of any risk to
public safety? (please also
state whether the risk is
considered low/medium or
high)
Please
provide
your
assessment of any risk to
public order? (please also
state whether the risk is
considered low/medium or
high)
Please
provide
your
assessment of the risk of
damage
to
property?
(please also state whether
the risk is considered
low/medium or high)

Yes/no

The person

Comments (supporting comments must be
provided)

N/A

N/A

N/A

N/A
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Please
provide
your N/A
assessment of the risk of
disruption
to
local
business/
the
community/shoppers and
traffic from holding the
procession? (please also
state whether the risk is
considered low/medium or
high)
Taking account of all the N/A
information provided in
this table, what is your
opinion of the overall
risk of holding the
procession? Is it low,
medium or high?
SECTION THREE
This section details other information which should be considered as part of a general
assessment of the procession. An assessment of the following should be undertaken:
Key considerations

Yes/No

What are your
dispersal N/A
proposals for marchers?
Are any other social events to be
organised at the end of the march
(please details what these are) and
whether they will require a police
presence?
Is the proposed route indicated on
your notification a route that the
organisation commonly uses?
Has the organisation taken out
insurance to help cover for any
risks arising from the procession?
What is your assessment of the
risks to marchers if the route
passes through communities
which may be opposed to the
march?
Is adequate security in place for
any coaches and other vehicles
used by the marchers?
Have you considered the policing
and attendant costs for holding
the procession?
Have you assessed what other
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competing priorities there may be
in the area on the day of the
march?
Have you considered the impact
on the community as a whole if
the march went ahead?
Could
this
procession
be
combined with other similar
events in the area? If not, why
not?
SECTION FOUR
Final assessment
If a meeting is to be held, I would like to raise the following aspects about this risk
assessment:
>
>
>
>
>

Please provide any other supporting comments in the box below:
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SECTION FIVE
Declaration
I/We* the undersigned have assessed the risks associated with holding the above procession.
We stand ready to attend any meeting which may be required.
Signature of person carrying out the risk assessment:………………………
Name in block capitals: ………………………
Relevant qualification(s) of person carrying out risk assessment:…………………………
Signature of organiser: ………………………
(you need only complete this part of the form if you are a person different to the one who
carried out the risk assessment)
Name in block capitals: ………………………
Date: ………………………
SECTION 6
Please return the completed risk assessment form (preferably with the notification form) to
the following:

Local authority contact:
XXXX
And copy and send it to the following police contact:
XXXXX
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Annex D
DRAFT STANDARD NOTIFICATION FORM
NOTIFICATION OF PROPOSAL TO HOLD A PUBLIC PROCESSION (form
number XXX)
IMPORTANT NOTICE: As organiser you should note that you are required to provide the
local authority with at least 28 days notice of your intention to hold a procession. If you are
unable to provide sufficient notice, you should contact the local authority to apply for an
exemption. Please note that an exemption can only be given in exceptional circumstances.
You should read the attached Code of Conduct and complete all sections of the form and
forward the signed top copy (white) of the completed form to the local authority lead contact
(contact details are provided at the bottom of this form), the middle copy (pink) to the police
office in the area where the procession is to be held and retain the bottom copy (yellow) for
yourself. You may also be asked to complete and return a risk assessment form with this
notification form. You will be advised if this is a necessary requirement of your notification
to hold a procession.
You are required to bring your copy of this form, along with any risk assessment form which
may be requested, to any meeting that the local authority may wish to hold to discuss your
notification in more detail.
Organiser’s details:
Name: ………………

Address:………………………………………….
Postcode:…………….
Telephone number: …………….
e-mail address:………………….

Name of organisation/band:……………… Date and start time of procession:……………
Reason for procession:……………………
The proposed route: ………………………
Number of persons expected to take part:…………
Please provide details of the arrangements for its control:
…………………………………………………………………………………… (continue on
a separate sheet, if necessary)

Number of stewards attending: ……………………… Number of buses/coaches: …………
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Names of any band(s) in attendance and the name(s) of each band member who will be taking
responsibility for the band(s). Please note that the named band member must be present on
the day and must identify himself/herself to the police:
Name of bands: Band A............................. Band B............................
Band C: ...........................
Name of responsible band member for: Band A:............................

Band B:......................

Band C:...........................
(please complete on a separate sheet, if necessary)
Assembly and dispersal arrangements: ………………………………………………..
Please provide any additional information about the procession which you think may be
relevant (i.e. reasons why it is not possible for this procession to be combined with other
similar ones):
……………………………………………………………………………………..
Details about return procession (if applicable): ………………………………….

I have read the local authority’s Code of Conduct attached to this letter and agree to
abide by the standard conditions set out therein:
Signed:

………………..

Date: ………………………

Please note that the lead contact at the local authority is: XXXXX. He/she may need to
be in contact with you again to arrange a meeting to discuss your notification in more
detail.
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SCOTTISH EXECUTIVE FOREWORD
This report of the Working Group on Marches and Parades describes how all 38
recommendations in Sir John Orr’s report “Review of Marches and Parades in Scotland” which was published in January 2005 - should be interpreted and taken forward by local
authorities, the police and the organisers. It also offers some simple steps on what local
authorities should be doing as common practice.
The Scottish Ministers would like to remind local authorities that an important part of the
new process is about keeping the community informed of proposals to hold a march in their
area. It’s also about getting views back from local business and the community and
assimilating their comments before making decisions. Equally, however, a local authority is
under a duty to act in accordance with the European Convention of Human Rights (ECHR)
and so any decision by it to prohibit a procession, or impose a condition on such an event,
must be compatible with the right to free assembly under the ECHR.
This report is the culmination of work completed by a Working Group – which I chaired consisting of those with a key interest, such as the police and local authorities, and
discussions held with key march organisers. The Scottish Ministers would like to thank Sir
John Orr for his comprehensive report and the Working Group for their work in taking
forward his recommendations.
This report should be read in conjunction with the Scottish Executive’s guidance booklet
“Review Of Marches And Parades in Scotland: Guidance For Scottish Local Authorities”
which was issued by the Scottish Ministers under Section 65A of the Civic Government
(Scotland) Act 1982 on XX 2006 and the process chart that goes with it. That guidance has
been prepared as a source of advice and sets out all the key steps that local authorities should
take through the process when considering whether to prohibit or impose conditions on
processions when carrying out their functions under Part V of the Civic Government
(Scotland) Act 1982. The guidance and process chart were sent to all 32 Scottish local
authorities, Scottish Police Authorities and organisations with an interest in marches and
parades. It is available for viewing at INSERT WEB LINK.
I commend this report and the guidance to all local authorities. I am sure that the police
authorities and the marching organisations will also find them helpful when carrying out their
role in the process.

ALISTAIR MERRILL
Chair of the Working Group on Marches and Parades
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INTRODUCTION AND INFORMATION ON HOW SIR JOHN ORR’S REVIEW
WAS TAKEN FORWARD
SECTION 1
Introduction
The Scottish Ministers do not oppose the rights of organisations and individuals to continue
to organise marches and parades, but they were aware that the effects of the number and
frequency of marches and parades had been causing considerable concern in some
communities. They therefore asked Sir John Orr, former Chief Constable of Strathclyde
Police, to review the arrangements in place for marches and parades. Sir John’s report
“Review of Marches and Parades in Scotland” was published in January 2005. His report can
be viewed at:
http://www.scotland.gov.uk/library5/society/rmpsm-00.asp.
Sir John also commissioned an attitude survey to ensure that he had views from the wider
community. The survey can be found at:
http://www.scotland.gov.uk/library5/society/rmpsv-00.asp
Guidance which accompanies this report
The guidance, which should be read with this report, was issued by the Scottish Ministers to
local authorities on XX 2006 under Section 65A of the Civic Government (Scotland) Act
1982. The guidance sets out the steps that they should take when considering whether to
prohibit or impose conditions on processions when carrying out their functions under Part V
and outlines how community groups should be consulted and then informed of decisions
taken by local authorities and the police. The guidance also comes with a process chart
which sets out the key steps that local authorities should take when considering notifications.
In summary, the guidance:
x
x
x
x
x

x

sets out the amended duties and powers as provided to local authorities in the Police,
Public Order and Criminal Justice (Scotland) Act 2006;
sets out the steps which local authorities will be required to take;
provides a note of the key decisions which should be taken along the way towards
reaching a decision;
outlines options for community consultation and awareness raising;
summarises what local authorities will be asked to provided for the regular report
which is to be produced for the Scottish Ministers to demonstrate that they are
implementing the new procedures in a way appropriate to their local circumstances;
and
Provides examples of some forms and standard letters.

The guidance and the process chart which accompanies it can be found at:
INSERT WEB LINK
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The organisations covered by this report
The content of this report is of most relevance to processions organised by the main marching
organisations such as the STUC, the Orange Order etc but the legislative provisions in the
1982 Act, as amended, are relevant to all marches and parades in Scotland. In particular, the
removal of exemptions ensures that communities and local authorities have a full picture of
processions taking place.
This change is not considered to be onerous as many of the previously exempt organisations
would have already been notifying the local authority and/or the police of their intention to
hold a procession and, depending on the nature of the event, would be in contact with the
local authority anyway for a road closure or the need for a temporary licence (such as a
public entertainment licence, a liquor licence, a street traders licence etc). There are therefore
processions, such as cavalcades, traditional annual Common Ridings and similar festivals,
which should be less onerous for local authorities to consider and process. It is not the
intention to make the process unnecessarily bureaucratic for such events and so local
authorities should decide – in line with a system which ensures that the communities are kept
adequately informed - how much of the non-statutory elements outlined in this report and the
guidance would be of relevance in such cases. For example, it may not be necessary to hold a
precursory meeting or have a risk assessment carried out by the organiser for such
processions.
Local authorities may consider that there is a sufficiently strong case to exclude some of the
organisations from the notification process. Paragraph XX of this report and paragraph X the
guidance to local authorities both provide details of how exemptions under the new
provisions in the Civic Government (Scotland) Act 1982 can be notified to the Scottish
Ministers.
How the Scottish Executive’s work on processions was taken forward
Sir John’s report contains 38 recommendations which emerged following wide ranging
consultation. There was broad support for change and a considerable degree of consensus
about the changes that would be necessary. The main focus of the recommendations in Sir
John’s report is to professionalise and modernise the decision making process for marches
and parades to ensure that they are better run and organised and allow communities and local
businesses to be better informed of what is going on in their area. The recommendations in
Sir John’s report have been taken forward in two ways, through:
x
x

new legislation contained in the Police, Public Order and Criminal Justice (Scotland)
Act 2006 which amends Part V of the Civic Government (Scotland) Act 1982*; and
non-legislative means taken forward by a Working Group and endorsed by Scottish
Ministers.

*To help inform what should go in the Act, the Executive issued its consultation document
“Supporting Police, Protecting Communities” in February 2005. The consultation document
can be found at:
http://www.scotland.gov.uk/consultations/justice/sppcpl-00.asp.
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The responses to the consultation document can be found at:
http://www.scotland.gov.uk/Publications/2005/06/03105142/51436
The Police, Public Order and Criminal Justice (Scotland) Act 2006 can be viewed on the
following Website:
INSERT WEB LINK.
The role of the Working Group on Marches and Parades
The Working Group on Marches and Parades was made up of key interests – including the
police and local authorities. The glossary at Annex D of this report provides a full list of
members. Meetings of the Group were facilitated by the Scottish Executive. The Minister
for Justice and officials from the Scottish Executive also met with key marching
organisations to ensure that they too were engaged in the process of reform. Their views
were taken on board and have been taken account of in the advice contained in this report.
The Group’s remit was as follows:
The Working Group on Marches an d Parades will bring together local government,
police authorities and the Scottish Executive to support the implementation of the
non-legislative recommendations of the Review of Marches and Parades in Scotland
and to inform the development of the legislation required to implement the other
recommendations. The Group will also consider the implications of implementing the
recommendations and provide advice on these.
Definitions
“Permit to process”
Sir John Orr’s report makes frequent reference to a “permit to process”. The meaning of
“permit to process” in the context of his report is the document which the local authority
should provide to the organiser of a march or parade setting out some general information
and confirming agreement to details such as the date, time and route of the procession and
any specific conditions which the local authority has considered should be placed on a
procession and any other material information which the local authority wishes to specify.
The Working Group understand Sir John’s intentions but has concluded, however, that the
term “permit to process” has the potential to be misinterpreted as it could be mistaken to
mean “a licence” to hold a procession. That is not the purpose of the term “permit” in this
context and for that reason it is not appropriate to use that term. In the interests of clarity, the
Working Group considers that the term should be replaced with “letter of confirmation” and
this report has therefore adopted this term in preference to “permit to process”.
Reference to code of conduct in the letter of confirmation
Provision has been made in the standard notification form (see Annex D of the guidance to
local authorities) for the organiser to sign a statement that they agree to comply with the
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provisions of the local authority's Code of Conduct. This compliance can be reinforced in the
letter of confirmation. If an organiser does not sign the form to agree to comply with the
Code of Conduct, that information will be relevant to the local authority in deciding whether
it is appropriate to make an Order imposing conditions on the holding of the public
procession.
Disruption of the life of the community
A description of this new provision in the Civic Government (Scotland) Act 1982 is offered
in the guidance to local authorities.
Monitoring
Recommendation 7 of Sir John’s report states that the Scottish Executive should ensure that
effective monitoring arrangements are in place to demonstrate that local authorities and the
police are implementing the new procedures in a way appropriate to their local circumstances
with a regular public report produced.
The Scottish Executive has been in discussion with the Accounts Commission and Her
Majesty's Chief Inspector of Constabulary to see what procedures might be put in place.
Paragraphs XX to YY at section 3 of this report describes how the monitoring process will
operate. Broadly, no new reporting regime is envisaged and the additional information to be
collected on marches and parades will be integrated into the exiting monitoring arrangements.
You should now move on to read Section 2 and Section 3 of this report. These sections
should be read together as they set out the statutory and non-statutory processes which
will apply to processions.
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SECTION 2
THE DUTIES AND POWERS OF LOCAL AUTHORITES IN THE POLICE, PUBLIC
ORDER AND CRIMINAL JUSTICE (SCOTLAND) ACT 2006
Purpose
This section of the report sets out the legislative changes that have been introduced on the
back of Sir John’s review. It explains the amendments made to the duties and powers that
local authorities have in relation to notifications of a public procession. The guidance
explains how local authorities will be expected to operate them. This section should be read
in conjunction with Section 3 which sets out the steps to follow for the non-statutory parts of
the process. The guidance to local authorities also repeats some of what appears in this
section and so it should be noted that there is some considerable read across between the two
publications.
When the changes will come into force
The legislative provisions for marches and parades are contained in Part V of the Civic
Government (Scotland) Act 1982 (c.45) (henceforth referred to as “the 1982 Act”). The
Police, Public Order and Criminal Justice (Scotland) Act 2006 (henceforth referred to as the
2006 Act) was given Royal Assent on XX. As indicated in the Chair’s foreword, the
provisions on marches and parades at sections 66 to 68 of Chapter 2 of the Act will not come
into force until XX. This is because Ministers want to give local authorities, the police and
the organisers’ sufficient time to consider the changes to the legislation and to prepare
themselves for the new processes they will be required to follow. It follows that local
authorities will not be expected to implement the non-statutory elements of this report (see
Section 3) until the coming into force of the new legislative provisions.
With this in mind, notifications received by a local authority prior to XX should therefore be
considered against the existing provisions in the 1982 Act. Notifications received from XX
must be considered against the new processes outlined in 2006 Act, which amends the 1982
Act, and this report.
Main changes to the legislation
The provisions on processions in the 2006 Act amend a number of areas of the current
legislation and are intended to:
x

x
x

provide local authorities with the opportunity to take into account a range of issues
and views when deciding whether it is appropriate to impose conditions on the right to
march;
give local authorities, the police and organisers, a better opportunity for dialogue and
more time for planning; and
achieve consistency of approach for marches and parades across Scotland

Summary of the new statutory provisions
The main provisions in the 2006 Act, in conjunction with Part V of the 1982 Act, on marches
and parades impose the following duties:
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x

the amount of notice that organisers of marches and parades need to give to local
authorities of their intention to march is increased from 7 days to 28 days. This
requirement can be waived in exceptional circumstances at the discretion of local
authorities.

x

the ability of local authorities to exempt marches and parades in their area from the
notification requirements is removed. Instead, exemptions will apply to funeral
processions organised by a funeral director and to any other processions specified in
orders made by the Scottish Ministers. This will ensure uniform decisions on
exemptions across the country.

x

when deciding whether to prohibit a march or impose conditions on it (e.g. regarding
route or timings), the local authority can consider the likely impact of the march on
public safety, public order, damage to property and any disruption of the life of the
community; also the extent to which the march may place an excessive burden on the
police.

x

where a march is proposed to be held and it was the same or similar to a march held
previously (e.g. an annual Orange Order march), the local authority, when considering
whether to prohibit the march or impose conditions on it, can take into account:
o the impact of the previous march on public safety, public order, damage to
property and any disruption of the life of the community;
o the extent to which the previous march placed an excessive burden on police
and other public service resources; and
o the extent to which any code of conduct or guidance issued by the local
authority regarding the march was adhered to by the participants.

x

local authorities have a duty to compile a list of processions that have been held in
their areas to allow the public to establish which marches happen on a regular basis
and which are likely to happen in the future.

Interpreting the new processes
The text which follows provides some advice on the how local authorities should adopt the
range of new duties and powers they will have under the 2006 Act. An explanation of each
part of the new process appears under the boxed sections which contain the relevant
recommendation in Sir John’s report:
Notification Period
Recommendation 1: Organisers should give 28 days notice to local authorities and the police
of their intention to hold a procession.
The 2006 Act extends the notification period at section 62 of the 1982 Act to require
organisers to give 28 days notice to local authorities and the police of their intention to
organise a parade. The Scottish Ministers recognise that many organisations often gave more
notice than was required, but take the view that the extension to the period of notice will
generally give local authorities more time to consider notifications in more detail than may
have been the case previously. The extension to the notification period will also allow local
Report by the Working Group on marches and parades 9
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authorities more time to plan for the event and inform the community of what may be
occurring in their area in the coming months. It should be noted, however, that while the
notification period can be waived by a local authority, it should only do so for exceptional
cases (see paragraph XX of this report).
Exceptions to the extended Notification Period
Recommendation 2: In certain circumstances, where processions are arranged in response to
unforeseen events, the 28 days notification period should be waived and organisers should be
able to give less notice.
The 2006 Act amends section 62 of the 1982 Act to continue the flexibility so that local
authorities can dispense with the notification period, if necessary. Ministers continue to
expect that the notification period will only be waived in exceptional circumstances, for
example where an organiser wants to arrange a march in reaction to a recent decision or
announcement (i.e. where a factory was to close down). This would allow organisers of
events; say in response to a political announcement, an economic decision or a local decision,
not to give the required 28 days notice.
Local authorities are not required to consult the community (i.e. obtain their views and take
these into account) before deciding whether or not the notification period should be waived in
relation to a procession. This is because the Scottish Ministers recognise that that there may
not be sufficient time in each case for the local authority to do so. The Scottish Ministers
have also not prescribed any particular method for how a local authority should publicise an
order which they make. Methods could include those described at paragraph XX of this
report.
Who should give notice of their intention to process?
Recommendation 3: All organisers should notify their intention to march to local authorities
and the police
Sir John’s report points out that the provision in the 1982 Act which allowed local authorities
to exempt organisations from the notification process meant that they did not have the full
picture of all the events that were taking place in their area, nor could communities be fully
aware of some processions which might affect them.
The Working Group accept this recommendation and Scottish Ministers have inserted section
62(11B) into the 1982 Act to remove this inconsistency in approach by requiring all
organisers, with the exception of funeral directors, to give notice of their intention to hold a
procession. This fulfils the recommendation in Sir John’s report that steps should be taken to
remove the widespread inconsistency between local authorities.
Exceptions in addition to funeral directors can be specified in an order made by the Scottish
Ministers. The Executive would advise that processions which could be made exempt from
the notification process are those where the police and the relevant local authority are not
required to make any special arrangements, for example where disruption to the community
(such as traffic diversions, road closures etc) is likely to be minimal or where the procession
has a previous record of successful and trouble-free operation and no particular points of
concern have been voiced about the holding of it.
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The Scottish Ministers consider that the removal of exemptions ensures that communities and
local authorities will have a full picture of processions taking place in their area and can plan
around them, as necessary. The Executive does not expect the council or the police to
engage in a bureaucratic management operation in respect of all notified marches. Many
processions, including traditional local events, are entirely uncontentious affairs and should
be able to proceed without the local authority placing restrictions on these events.
Should a local authority consider that it has a sufficiently good case to add a particular
procession to the list of processions to be made by Order; it is invited to write to the Minister
for Justice at the address given in the guidance to local authorities. The Minister will
consider any request and may decide to amend the order at the Scottish Parliament.
Grounds for making decisions on notifications
Recommendation 5, 16 and 17: Local authorities and the police should take certain key steps
to assess notifications during the extended notification period; local authorities should be able
to take into account a wider range of issues when reaching decisions on notifications. Their
decisions should be evidence based and explained to the organisers; local authorities should
have discretion to impose conditions proportionate to the notification and to address the
issues upon which it based its decision.
Under previous arrangements, local authorities were given little time to consider notifications
in any great detail and often restricted their decisions on public order issues and public safety
issues. Those issues remain key, but section 67(8) of the 2006 Act amends Section 63 of the
1982 Act to give local authorities more scope to consider a wider range of issues upon which
to decide whether to prohibit the procession or impose conditions. The consideration of any
risk to the public and threat to public order now covers:
x
x
x
x
x

public safety;
public order;
damage to property;
disruption of the life of the community; and
whether the march (either alone or in conjunction with other events) would place an
excessive burden on the police.

The Working Group welcomes the provision that the Scottish Ministers have made at section
63(8)(b) of the 1982 Act to allow local authorities to consider whether risks arising from
holding the procession would place an excessive burden on the police. This burden is not
about the financial costs associated with the policing of a procession but is about general
burden in terms of manpower and the other commitments that the police may have to cope
with on the day of the proposed procession. This issue is one of the key factors in
determining whether the procession should be allowed to go ahead without conditions being
imposed.
As is made clear in the guidance to local authorities, a local authority must examine all the
factors at their disposal before deciding whether it would be appropriate to prohibit or impose
conditions on a procession (such as re-routing this event). It will be for each local authority
to ensure that any restrictions which they place on a procession can be justified and do not
infringe the rights of those who wish to march. Any decision which a local authority
Report by the Working Group on marches and parades 11
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therefore makes about prohibiting a march, or imposing conditions on it, must be compatible
with the human rights framework. A local authority will therefore only be able to place
restrictions on a proposed procession which are in accordance with the criteria set down in
Article 11 of the Convention.
Ultimately, the statutory changes to the law of parades and marches are about striking the
right balance between the rights of the communities and the rights of marchers and to ensure
that processions can be properly notified, planned, discussed, and carried out in a modern,
professional way.
The practicalities of implementing recommendations 5 and 16 are explored in more
detail at Section 3 of this report and the guidance to local authorities.
List of processions to be provided to the public
Recommendation 9: Local authorities should prepare an annual digest of processions with
organisers at the beginning of the calendar year, and update it every quarter and ensure the
digest is well publicised and accessible.
To ensure that communities get more information about marches in advance, Sir John’s
report recommends that local authorities should produce annual digests of marches at the
beginning of each calendar year, update it regularly and publicise it.
The Working Group has concluded that it would be sufficient for local authorities to
maintain and make available the lists required under new sections 63(9)(a)&(b) and (10) of
the 1982 Act. The Scottish Ministers are content with this recommendation of the Working
Group. Paragraph XX and YY of this report covering recommendation 10 and 11 of Sir
John Orr’s report sets out how local authorities should produce and publish lists to record the
status of current notified processions and past and prohibited processions. The guidance to
local authorities also sets out more on the responsibilities that local authorities have to
engage with communities.
Recommendations 10 and 11: Local authorities should provide up-to-date information about
forthcoming processions to local communities using the most appropriate means; Local
authorities should maintain an 'opt-in' list for organisations to receive information about
processions.
The Scottish Ministers have decided not to place any legislative requirement on local
authorities as to the methods that they should use to provide information about forthcoming
processions to local communities. They have decided instead that there should be some
flexibility to allow local authorities to choose – in line with what best suits local
circumstances –the arrangements that they themselves think best for publicising notifications
which they receive.
Recommendation 10
As local authorities have a duty to consider the disruption that a procession may have on the
life of a community (section 63(8)(iv) of the 1982 Act, as amended), the Scottish Ministers
want to emphasise that notifying communities about processions is going to form an integral
part of the process.
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While there is no express provision to require a local authority to consult with the community
about each proposed procession within their area, the Community Planning process, which
local authorities can initiate under the Local Government in Scotland Act 2003, could be used
as a platform for considering how public services can be provided for public processions
which occur regularly in certain local authority areas. It is at the discretion Community
Planning partnership as to what priorities to set for the local area, but if processions are
discussed within this process, community bodies can then be consulted and asked to
participate in the planning of public services. The Community Planning process does not
require local authorities to consult the community on every occasion that an individual
notifies them of a proposed procession. The implications of the 2003 Act and their impact on
consulting communities about processions are set out more fully at paragraphs XX and YY of
this report.
As advised earlier, section 63(9)(a)&(b) of the 1982 Act places a new duty on local
authorities to compile and make available a list of processions which have, after the
subsection comes into force, been held in their areas and processions which they have, after
that time, prohibited. These arrangements will allow the public to find out which marches
happen on a regular basis and which ones are likely to occur in the future. Section 63(10) of
the 1982 Act also now places a duty on local authorities to make arrangements to ensure that
anyone is able to receive information about processions which are or may be held in their
area.
Local authorities are free to decide how best to meet these requirements of the Act.
However, the Scottish Ministers consider that it would be good practice on the part of each
local authority to maintain and regularly update a list of processions on its website to show
the current and past status of each notification it has received and consider the best medium
to publicise it. Mediums would include those set out in the guidance to local authorities:
Each local authority would be responsible for updating the lists on a regular basis and for
rolling them forward. As explained in the guidance to local authorities, it would be desirable
for them to specify in the list of processions for current notifications to be kept under section
63(10) of the 1982 Act that any representations about the holding of any particular march or
parade listed therein should be received by the relevant local authority contact within a
specified time frame (the time frame would be for each local authority to decide, but it could
be that it would want responses from the public lodged at least two weeks before the date of
the holding of each procession). The Working Group recommends that the information for
the lists should be laid out in a simple to read table format which could provide the public
with the following details:
For previous/approved/prohibited processions (this duty relates to section 63(9) of the 1982
Act:
o
o
o
o
o
o
o

The notification reference number
the date the notification was made;
the name of the organisation which applied to hold the procession;
whether a decision was taken to prohibit or restrict the procession;
if it was not allowed to proceed provide reasons why it was prohibited;
the date it was held, if appropriate;
the route the procession took, if appropriate ; and
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o the number of marchers who took part, if appropriate.
For current notifications (this duty relates to section 63(10) of the 2006 Act):
o
o
o
o
o
o
o

The notification reference number
the date the notification was made;
proposed date of the procession;
the name of the organisation proposing to hold the procession;
the proposed route of the procession;
the expected number of marchers involved; and
the current status of the notification.

Recommendation 11
Sir John’s report states that it is important for local authorities to ensure that some key groups
receive regular updates about processions. This would allow these groups to plan better and
work around any problems that could be caused by the procession and would ensure that the
public with links to key groups are better informed of forthcoming events.
The Scottish Ministers welcome this recommendation and the provision made at section
63(10) of the 1982 Act will help to ensure that any person, body or other grouping resident
who makes a request is able to receive information about processions which are to or might
be held in their area. To support of this provision, the Working Group also recommend that
local authorities maintain and update an opt-in list and alert those on the list about
processions that are about to be held via e-mail alerts or by letter. An example of the type of
letter that could be sent to bodies on the opt-in list is provided at Annex A to the guidance.
The Working Group would recommend that the bodies on the opt-in lists be given 2 weeks to
respond with any views about the holding of the procession.
The Working Group would also recommend that a local authority’s website provides a note
of the list of the groups held on its opt-in list so that other interested individuals,
organisations and bodies would be aware that such a list exists so that they could get in touch
to request that their names be added. Given that Section 63(10) of the 1982 Act places a duty
on local authorities to provide, upon request, any person, body or group with information
about processions, it may also be appropriate to keep a note of those who have requested the
information on processions and ask if they would want their name added to the opt-in list for
future mail-outs.
It will be for each local authority to decide which bodies should be included on its opt-in list,
but the Working Group have given some thought to the types of organisations which it
considers might be the most appropriate for receiving information on scheduled marches
They do not propose giving a comprehensive list as local authorities will know who should
be contacted as a matter of routine, but generic bodies could include: internal groups like
local authority committees; city wide groups like the Local Hotels’ Association and Bus
Companies; local groups like Residents’/Tenants’ Associations; and others like relevant
MP/MSP constituency offices, Voluntary Organisations, Tourist Information Centres etc.
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SECTION 3
TAKING FORWARD THE NON-LEGISLATIVE CHANGES IN SIR JOHN ORR’S
REPORT
Introduction
This section of the report explains the non-statutory elements of Sir John’s review and sets
out the process that Scottish Ministers, having taken account of the views of the Working
group, recommend should be followed by local authorities, and, where appropriate, the police
and march organisers. The guidance to local authorities repeats some of what appears in this
section and, as indicated earlier in this report, there is therefore some read across between the
two publications.
It should also be noted that there are a small number of Sir John’s recommendations which
the Working Group concluded could not be implemented fully or could only be achieved by
taking a different approach. This section of the report makes it clear if a different approach
had to be considered in order to meet a particular recommendation. The Scottish Ministers
were content with the approach taken by the Working Group.
Operation date
As detailed at paragraph XX of this report, the statutory provisions on marches and parades
will not come into force until XX because the Scottish Ministers want to give local
authorities, the police and the organisers’ adequate time to consider the changes to the
legislation and to prepare themselves for the new process that they will need to operate. The
non-legislative procedures set out in this section of the report will therefore come into
operation on the same date.
First element of remit: period of notice
Under the first element of the report, Scottish Ministers, on the advice received from the
Working Group, would recommend the following:
Recommendation 4: Local authorities and the police should set up 'single gateways' within
their organisations to deal with procession notifications.
Sir John Orr’s report highlights that organisers often send their notifications to a variety of
local authority departments and that they could then find themselves dealing with a number
of contacts at the local authority and the police. He observed that this could cause confusion
for the organiser and may have led to inconsistent advice being given out from different parts
of the respective organisations. To combat the problem, Sir John recommends that “single
gateways” be established by the local authority and the police.
The Scottish Ministers welcome Sir John’s recommendation and are grateful for the advice
given by the working Group. It should be noted that the Working Group’s recommendation
is reflected in the guidance to local authorities. The Scottish Ministers invite local
authorities, the National Park Authorities (it is important that they are included in this
process) and police forces, if they have not already done so, to adopt the “single gateway”
process set out in the guidance to local authorities:
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Recommendation 6: Local authorities should complete risk assessments and impact analyses
on notifications to provide good quality, factually based information to inform the decision
making process.
General
The Working Group’s recommendation on risk assessments is reflected in the guidance to
local authorities. Having considered Sir John’s recommendation, the Working Group has
concluded - and the Scottish Ministers agree - that it would be appropriate for the local
authority to make an assessment of the risk of holding a procession by taking account of all
the considerations set out in the legislation and any other information available to it, and - if it
is thought necessary - to ask the organiser to carry out a risk assessment (see Annex C of the
guidance to local authorities which provides information on what might appear in a standard
risk assessment form).
An organiser’s risk assessment may not be required for less significant marches and parades.
Local authorities are free to decide the circumstances under which they consider that a risk
assessment will not be required from the organiser and to notify them accordingly. The
organiser should, of course, be notified of the local authority’s decision as soon as
practicable. It would be preferable for the organiser to submit his/her risk assessment with
the notification to hold a procession.
Recommendation 7: The Scottish Executive should ensure that there are effective monitoring
arrangements in place to demonstrate that local authorities and the police are implementing
the new procedures in a way appropriate to their local circumstances with a regular public
report produced.
The Scottish Executive has been in discussion with the Accounts Commission and HM Chief
Inspector of Constabulary. The reporting arrangements will fit in with current monitoring
practices and will reflect how local authorities and the police are interpreting the process and
how they consult and notify their communities about processions. The information that local
authorities will be expected to provide is set out in the guidance to local authorities. The full
monitoring arrangements will broadly operate as follows:
INSERT TEXT
Recommendation 8: Local authority associations and police associations should ensure good
practice is shared more widely.
Sir John Orr’s report suggests that it is important for experiences surrounding processions to
be shared more widely so that those involved in the process can learn from others. The
Working Group agree that it would be valuable for local authorities and police forces to share
their experiences and their recommendations on how best to take this forward are reflected in
the guidance to local authorities.
In addition, the Working Group would advise that the communication channels to be put in
place to satisfy this recommendation should follow the principles of the single gateway
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process (see paragraph XX of this report). The Working Group would refer readers to
paragraph X of the guidance for examples of the information which could be shared
Establishing lead contacts
The Working Group recommend that a lead contact on marches and parades be identified
within each local authority/police force and a network formed. It is likely that this would be
the same person identified by local authorities and police forces to satisfy the single gateway
process under recommendation 4 (see paragraph XX and the paragraph X of the guidance to
local authorities). It is expected that this will be a virtual e-mail group, i.e. that it will not
have to meet in person unless it is the desire of the parties to do so. The virtual e-mail group
would be expected to share good practice and experiences via a generic email address (i.e. a
generic list made up of each of the representatives from the 32 local authorities and 8 police
authorities). It would also be appropriate to add a representative from COSLA, SOLACE,
SOLAR, the police associations and the Scottish Executive into the e-mail address list.
It will be the responsibility of the virtual e-mail group to ensure that correspondence changes
hands between them in a consistent manner. Each identified contact should specify the
mechanism that they normally use to report information across their own authority/police
force and how and what they propose to share with the virtual e-mail group. In keeping with
the single gateway process, the virtual e-mail group will be the key to sharing good practice
as it would identify single contacts within other authorities / police forces of whom questions
could be asked, information given and experiences drawn upon.
The model outlined above is designed to permit communication between the relevant officers
within local authorities and the police, in a way which is as non-bureaucratic and burdensome
as possible. The Scottish Executive would ask COSLA to take the lead in establishing the
virtual e-mail group and that they report back to the Executive once the group has been
formed.
Second element of remit: informing and involving the community
Under the second element of the report, the Working Group would recommend the following:
Recommendations 12, 13 and 14: Local authorities should establish mechanisms appropriate
to their areas to ensure that communities are able to express views on processions; should
take into account wider views, including community views, when taking decisions on
procession notifications and put in place clear procedures for considering community views.

Sir John Orr’s report goes into some detail about the mechanisms and procedures that Sir
John recommends should be put in place to ensure that the communities’ views and wider
views are taken into account.
The Scottish Ministers would advise that although the Act makes no specific provision on
community consultation, that section 63(9) of the 1982 Act requires local authorities to
maintain and make available lists on processions and prohibited processions and must put
arrangements in place to provide information about processions to people who ask for it
under section 63(10) of the Act. In addition, Section 63(8)(iv) of the 1982 Act requires local
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authorities to consider the extent to which a procession would disrupt the life of the
community before deciding whether to impose conditions or ban a march.
Other routes are available to provide communities with the information they need. For
example, the Community Planning process under the Local Government in Scotland Act
2003 (see paragraph X) could be used as a platform for considering how public services can
be provided for processions occurring regularly in a given local authority area. The
Executive's statutory guidance on Community Planning can be found at:
http://www.scotland.gov.uk/library5/localgov/cpsg-00.asp.
The issue of community engagement is a strong theme of Sir John’s report. Scottish
Ministers share Sir John’s vision and this is reflected in this report, the guidance to local
authorities and the provisions in the 2006 Act. Accordingly, the methods that are being used
by local authorities for engaging with their communities will form a key part of the
information to be collected in accordance with recommendation 7 of Sir John’s review.
Third element of remit: decision making
Under the third element of the report, the Working Group would recommend the following:
Recommendation 15: Local authorities should remain responsible for taking decisions on
procession notifications.
Sir John’s report notes that under the 1982 Act, local authorities are responsible for making
decisions about procession notifications (in consultation with the Chief Constable). Sir John
concludes in his report that there is no justification for setting up an independent national
body to take on the role of determining whether processions can go ahead.
The Working Group agree with Sir John’s response and have concluded that the statutory
monitoring processes in the 2006 Act and systems being put in place to meet the
recommendations in his report will provide local authorities with a better range and depth of
information upon which to base their decisions.
Recommendation 18: Local authorities should respect key traditional dates but organisers
should be prepared to compromise over routes where necessary.
Sir John’s report states that there are certain key dates which are traditionally important to
various organisations and communities. His report also recognises that local authorities
should, as far as possible, continue to respect these dates but that there needs to be discussion
and compromise around routes. He also notes the commitment from the Orange Order that
they would apply a co-operative attitude and the Apprentice Boys of Derry commitment that
recognised the need for genuine and voluntary negotiation.
The Working Group has considered this recommendation and recognises the need for local
authorities to continue to respect key traditional dates. The Group welcomes the commitment
from the Orange Order and the Apprentice Boys of Derry in Sir John’s report, but note that it
remains the case that some organisations often hold a number of local events on the same
theme or hold similar parades on a number of separate occasions e.g. women’s section;
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juvenile sections; bands associated with a particular lodge. Consequently, one lodge may
hold a variety of parades across the same route on numerous occasions throughout the year.
The Scottish Ministers, while recognising that local authorities have no legal powers in this
area, would recommend that the precursory meeting with key marching organisations be used
as the basis of discussions to examine whether there may be good reason to consider reducing
the number of marches through combining individual section marches and asking organisers
why they need to submit multiple notifications to hold separate parades with a similar theme
in the same area on consecutive weeks.
The Scottish Ministers would point out that compromising on the number and the routes that
processions take may also help to remove or reduce the number of conditions which the local
authorities may have to otherwise impose. For example, a minor re-routing of a march may
be sufficient to ensure that the disruption that would otherwise be experienced by members of
the community has been reduced to a level which will allow the march to go ahead without
other conditions needing to be imposed on the organiser.
Recommendation 19: Organisers should provide a written, signed notification providing the
key information required by the local authority.
Sir John Orr’s report notes that the current legislation sets out the information that organisers
should include in their notification. It also notes that some local authorities already provide
organisers with a form while other authorities require only a written notice. Sir John
recommends that a written, signed notification should be provided and states that the
information in the notification should be used as the basis for an initial discussion between
the organiser, the local authority and the police.
The Working Group considers that this recommendation will bring uniformity of practice to
the notification process and agrees with Sir John’s observation in his report that it will be
useful to use the completed notification form as a basis for the precursory discussions
between the organiser, the local authority and the police (see paragraph XX of this report and
the guidance to local authorities). The Working Group also take the view that the use of a
standard form will help local authorities and the police with their record keeping processes.
The Scottish Ministers agree the Working Group’s approach and have approved the draft
standard notification form at Annex D of the guidance which all local authorities will wish to
consider issuing to organisers. The form can be adapted to suit individual purposes but the
key information required under Section 62(3) of the 1982 Act must feature in any alternative
version. In addition, the organiser may be asked to carry out a risk assessment. If one is
required, the organiser’s completed risk assessment form should – where practicable – be
returned with the notification form (see paragraph XX of this report).
The Scottish Ministers would suggest that local authorities use both paper notification forms
and make electronic versions available on their websites so that organisers can send copies of
it to the local authority and the appropriate police area office and retain one for themselves.
The form should contain the contact details of the lead local authority official. It would also
be good practice on the part of the local authority to refer the organiser to its How to guides
(see Annex B of the guidance to local authorities), either by sending a copy with the
notification form or by referring the organiser to the appropriate website link.
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Recommendation 20: There should be a precursory meeting following the submission of a
signed notification facilitated by the local authority, involving at least the organiser and the
police, resulting in a signed outcome agreement.
Sir John’s report states that the local authority should hold a precursory meeting with the
organiser, the police and other key groups which may be relevant. Sir John goes on to state
that the precursory discussion would be useful for allowing the parties to go through the
notification to discuss any initial problems.
The Working Group supports the recommendation and the guidance to local authorities sets
out how precursory meetings might fit in to the new process. This section of the report goes
into more detail about when precursory meetings might be needed and what they might
cover. The Working Group acknowledge that a precursory meeting is not always required
and would suggest that issues surrounding a routine or small-scale march are discussed over
the phone or dealt with by e-mail instead. A precursory meeting may not be required if:
x
x
x
x
x

the organiser is experienced in holding processions;
the procession is following a known/regular route;
no previous problems with the procession have been recorded;
the local authority is confident that no serious risks would arise from holding the
procession;
the notification meets the conditions of existing policy on processions in relation to timing; route; music playing; numbers of participants/stewards etc.

A precursory meeting should be arranged if:
x
x
x
x
x
x
x
x
x
x
x

the organiser’s risk assessment reveals there to be a number of risks associated with
holding the procession;
little is known about the organiser or the organisation;
the numbers participating or the number of expected onlookers are expected to be
substantial;
the stewarding arrangements appear unsatisfactory (inadequate numbers, training);
the procession forms part of a series in the same area;
the timing/route conflicts with a planned community event, parade or other event in
the area e.g. local gala, football match, race etc;
it is likely that the procession will cause extensive disruption to traffic, residents,
businesses;
its route passes through communities which may be strongly opposed to it;
plans for dispersal appear inadequate;
there may be a potential for conflict, public disorder and/or damage to property;
there is a history of conflict, public disorder, damage to property or considerable
public complaint in relation to previous processions by the organiser, the organisation
itself or its followers or the proposed route.

Where a precursory meeting is to be held, the local authority should facilitate it and be
closely involved in all aspects of the discussion. The Scottish Ministers would recommend
that the meeting covers:
x
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x
x
x
x
x
x
x
x
x
x
x
x
x

the information provided by the organiser in his/her risk assessment form;
the local authority’s code of conduct;
the potential for combining the march with another procession;
the reason for holding the procession;
the route;
the timing;
the number participating;
the arrangements for assembly and dispersal;
the arrangements for stewarding and information on any training that they have
undertaken;
the operational matters surrounding policing requirements; traffic; parking;
community sensitivities;
the display of flags and emblems to ensure that there would be no items at the parade
which might contravene Section 13 of the Terrorism Act 2000;
any concerns the police or the local authority may have had about previous parades;
and
Contingency plans i.e. what alternative is in place if there is a delayed start; poor
weather; alternative route etc.

The letter from the local authority to the organiser about the holding of the procession should
not be sent until the wider views (i.e. the public, those on the opt-in list and the police) on the
notification have been sought, considered and accounted for.
Recommendation 21: Once the notification has been considered by the local authority, the
authority should issue organisers with a 'permit to process' outlining what had been agreed
and what was expected.
Sir John’s report states that it would be helpful for all parties concerned if the outcome of the
consideration of the notification was recorded in a consistent and more standard way. This is
described in his report as a “permit to process” which would bring together the key strands of
the process. Sir John observes that the permit should record what was agreed at the
precursory meeting, the code of conduct that organisers and participants will be expected to
adhere to and the formal conditions that might apply.
The Working Group agree this recommendation but, as advised at paragraph XX of this
report, considers that the term “permit to process” is not appropriate and that the term “letter
of confirmation” should be used instead. The letter of confirmation should not be sent until
after wider views from the communities and those on the opt-in list etc have been sought, and
after discussions have been held with the organiser and the police. It will be for local
authorities to decide the content of the letter and the conditions that may have to be imposed
in an order. The Working Group has not produced a draft standard covering letter as it
should be left to the local authority concerned to decide what it wishes to state to the
organiser.
The debriefing meetings (see paragraph XX of this report) which may need to take place after
a procession has been held should cover any areas of concern to the parties involved
(including any concerns expressed by the communities and local businesses) and whether
there were any aspects of the letter of confirmation or the order made by the local authority
which were not adhered to by organisers. Where there have been some serious concerns
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raised, the march organiser should be advised at that meeting that the potential for holding
future processions may be at risk.
Recommendation 22: Organisers should not be required to pay a fee for a notification to
organise a procession.
Sir John remarks in his report that some people suggested that organisers should be required
to pay a fee. He points out, however, that requiring organisers to pay such a fee would run
the risk of creating a two-tier system of those who could afford to pay and those who could
not.
The Working Group accepts Sir John’s comments that organisers should not be expected to
pay a fee. However, the Group considers that it is important that organisers and the public
are made aware of the police costs associated with holding certain processions and would
therefore refer to paragraphs XX of the report on recommendation 25, paragraph YY on
recommendation 36 and ZZ on recommendation 37. The implementation of those
recommendations will help to remind organisers that some processions – particularly where
there is a frequent number of similar ones - can impose a considerable financial burden on
the taxpayer in relation to police time, manpower and costs.
Recommendation 23: Debriefing meetings should be held after processions with the
organisers, local authority and the police and other relevant groups resulting in a signed
record of what occurred.
Sir John observes in his report that little debriefing takes place and notes that often there
would only be debriefing if something had gone wrong during a procession. The Working
Group agrees that a debriefing meeting offers an important opportunity to examine the
conduct of the procession to see whether the procession met the agreed conditions. The
guidance to local authorities sets out general guidelines on debriefing meetings. This section
of the report sets these out more fully and the guidance to local authorities contains similar
information.
Scottish Ministers recommend that debriefing meetings should not be necessary for smallscale, ‘straightforward’ marches which have passed off without incident. It would be
advisable, however, to hold a short debriefing meeting for all large-scale processions even if
these have not attracted trouble, to allow all those involved to exchange views on the event
and provide information on how such events could be handled better in the future. There is no
requirement as to the timescale in which this meeting should take place, but the purpose of
such a meeting would be to agree and produce a record of what happened at the procession so
that this record can be taken account of when the local authority are deciding whether a future
procession should be prohibited, or whether conditions should be imposed on this type of
event.
A debriefing meeting should be automatically arranged if a procession has caused conflict,
there was public disorder, damage to property or had given rise to considerable public
complaint. The debriefing meeting should involve the organisers and officials from the local
authority and senior police officers. If appropriate, a representative from the local
community or any complainant about the procession should also be invited. The meeting
would cover :
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x
x
x
x
x
x
x
x
x
x
x

the content of the letter of confirmation
the conduct of the organiser, including stewarding arrangements;
conduct of parade participants and onlookers, if appropriate;
policing arrangements;
public order incidents e.g. drunkenness; verbal/physical abuse;
how the police exercised their enforcement powers, what action was taken by them
and why arrests were made (also see text on recommendation 34 at paragraph XX);
failure to comply with the local authority’s code of conduct;
failure to comply with the terms of discussion at any precursory meeting
failure to comply with the content of any order laid by the local authority;
significant traffic or other disruption; and
any complaints received.

As noted earlier, the meeting should also be used as a basis for analysing the impact of
holding the march so that the local authority can identify the wider implications of holding
similar processions in the future. This would be known as the impact analysis which could
cover the following issues:
x
x
x
x
x
x

Having carried out the risk assessment and discussed the known risks with the parities
concerned, what risks might remain with holding this type of procession in the future
(eg disruption to traffic, communities, public disorder etc)?
Who and what will continue to be most at risk (eg businesses, the public)?
What measures could be taken to reduce the risk(s) in the future?
Having considered how to deal with all the risks, will it be possible to resolve
remaining risks in time for the next notification for a similar procession?
What continuing pressure will this type of procession have on resources in the area in
the future (the police, the emergency services etc)
Are you satisfied that sufficient precautions can be put in place to allow marches of a
similar type to go ahead in the future?

Should any serious concerns be raised at the debriefing meeting, the organiser should be
advised of those concerns in a subsequent follow up letter from the local authority and
informed that the potential for holding future processions may be jeopardised. The outcome
of the impact analysis should be recorded and held on file with other relevant papers.
Fourth element of remit: numbers and effects on communities
Under the fourth element of the report, the Working Group would recommend the following:
Recommendation 24: Organisers should continue to act responsibly in ensuring processions
are organised for appropriate purposes and consider the scope for combining processions on
certain occasions.
Sir John’s report recommends that those responsible for organisations which arrange multiple
parades on the same day, celebrating the same event, should look into the scope for
combining processions to minimise disruption caused in an area.
The Working Group would, in the first instance, refer users to paragraph XX of the report on
recommendation 18 which describes how local authorities should discuss the issue of

Report by the Working Group on marches and parades 23


229

J2/S2/06/9/1
combining marches at the precursory meeting with key marching organisations. The Scottish
Ministers would ask that particular attention be paid by local authorities to organisations that
arrange processions to take place in the same area on consecutive weeks. The Scottish
Ministers recognise that local authorities have no legal powers here, but would advise that
local authorities may wish to ask certain organisations for an explanation of why a number of
apparently similar processions take place over a number of weeks in the same area.
Recommendations 25 and 37: local authorities and the police should ensure that they keep
statistics on the numbers of processions taking place and the associated policing costs. Local
authorities should consider relevant police costs when reaching decisions about march
notifications.
Sir John’s report notes that limited reliable information seems to exist about the number of
processions which have taken place in Scotland. The report points out that better record
keeping will enable communities to have more robust information about the number of
processions being held and the associated policing costs involved and also that policing costs
can often be significant. He also goes on to say in his report that it is not sufficient to ban a
procession on the grounds of cost alone. It is fair, however to consider police costs in
reaching a decision about a notification and whether restrictions should be imposed on a
procession to help reduce police costs.
On recommendation 37, the Working Group support the comments in Sir John’s report but
consider that it would not be appropriate for local authorities to take account of police costs
when considering notifications as this is not a material aspect of whether or not a march can
proceed. Scottish Ministers would suggest that the statistics on the number of processions
held in a particular local authority area should be derived from the lists to be maintained by
local authorities (see paragraph XX). The relevant police force should provide the local
authority with the actual costs associated with holding each procession. It should be noted
that it is not acceptable for the police to simply provide estimated costs as this may lead to the
publication of inaccurate figures and accusations from the organisers that the information
being provided was misleading.
In line with the single gateway process, the information from the police should be passed
regularly to the local authority official so that he/she can compile the figures into a statistical
table. The information should be published on the website at the end of the year and
provided to marching organisations. Local authorities may also wish to consider sending the
information to those organisations named on their opt-in lists. Local authorities will wish to
consider publishing a table in the following format:
Table showing statistics on the numbers of processions that took place in 2006/2007 and the
associated policing costs:
Organisation Date
Number
procession part
held

taking Number of police Amount
required
costs

Totals
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The information on processions and associated policing costs may be fed in to the monitoring
arrangements (see text on recommendation 7 at paragraph XX).
Recommendations 26 and 30: As part of their planning process, organisers should consider
whether it is necessary to take out public liability insurance; in certain circumstances, should
the risk assessment demonstrate it is necessary, local authorities should be able to require
organisers to take out insurance or provide a behaviour bond.
The Working Group welcome the sentiments contained in the report about
insurance/behaviour bonds. However, the Working Group and the Scottish Ministers have
concluded that it would not be possible to implement the requirements of these
recommendations in all occasions because a march organiser may not be able to afford to
take out public liability insurance or provide sufficient funds to cover a behaviour bond. In
addition to this, insurance companies may not be prepared to offer insurance for every public
procession if they consider there is a risk that they will have to make substantial payment.
There is also a risk that imposing a requirement on all march organisers to take out insurance
could be challenged on the grounds that this infringes Article 11 of the ECHR because not
every march organiser will be able to obtain insurance or may not be able to afford this
imposition. If a local authority considers that it is likely that a proposed procession will
cause public disorder or damage to property, an order can be made which either prohibits this
procession, or imposes certain conditions on it in order to alleviate that risk. In any event, the
Scottish Ministers do not think that a local authority could run the risk of not restricting a
procession if it is considered that such an event is most likely to cause public disorder or
damage to property, simply because a march organiser has taken out insurance.
Nevertheless, the Scottish Ministers consider that it would be good practice on the part of the
organiser to make efforts to obtain insurance, if this is possible, which is appropriate to cover
the risks associated with holding the procession. This practice should be encouraged and the
local authority may therefore wish to invite the organiser to state in the notification form
whether insurance has been obtained. The local authority may also wish to invite the
organiser to provide it with a copy of the insurance certificate. This could be provided by the
organiser at the time he or she submits the notification to hold a procession. Failure to obtain
insurance should not form a material aspect of the local authority’s consideration on whether
the march can proceed with or without conditions.
Recommendation 27: Local authorities should produce 'How To' guides for organisers of
processions.
Sir John Orr’s report acknowledges that organising an event requires considerable and
detailed planning and states that the planning process, particularly, for larger events needs to
be approached in a professional and well organised manner and that organisers need to be
aware of the full range of legislation which could apply to their procession. He further notes
that a number of local authorities in Scotland have already produced guidance for organisers
of events. As local authorities establish single gateways to handle notifications, he
recommends that local authorities should also give thought to developing guidance for
organisers of events including processions drawing on what currently exists appropriate to
local circumstances. Appendix I of Sir John’s report provides a summary of the key
elements for a “How To” guide.
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The Working Group endorse this recommendation, but as indicated in the guidance to local
authorities the Executive do not propose to provide a standard guide as they consider that it
would not be possible to draft one which would fit all purposes, and so guides should be
drafted by local authorities in accordance with what is appropriate to local circumstances.
Nevertheless, Annex B of the guidance to local authorities provides an outline of the
information which might appear in a How To guide. Local authorities are asked to share
good practice widely (see paragraph XX of this report on recommendation 8) and should
therefore seek support and advice from other local authorities when drafting their guides.
Recommendation 28 : Local authorities and the police should develop a code of conduct for
organisers and participants and this should be set out in the 'permit to process'.
Sir John’s report recognises that many local authorities and police forces have voluntary
codes of conduct in place and that some organisers also have their own codes. He notes that
these codes cover things like timing, routes, assembly and dispersal arrangements; conditions
about where participants will march – such as how wide the march will be and in what part of
the road, or conditions about noise – such as where and when music can be played and
loudhailers used.
As detailed in the guidance to local authorities, the Scottish Ministers recommend that the
local authority, the police and the organiser of the procession be free to decide whether they
wish to devise or adopt a particular code of conduct which participants and others involved in
the procession should have regard to. The changes to the legislation therefore do not impose
a Code on local authorities. It is also up to each local authority to decide whether they want
to adapt one code for all processions or provide a set of codes to suit particular types of
procession. The Scottish Ministers agree with the recommendation that the code of conduct
should be provided to organisers with the notification.
It should be noted that there can be no immediate sanction imposed if the organiser, or any
participants, breaches the code of conduct that is provided, but any breach should be taken
into consideration when making future decisions about whether a similar procession should
take place. This has been given statutory backing and section 63(8)(c)of the 1982 Act now
allows local authorities to take into account previous levels of adherence to codes of conduct
and guidance which they issue when deciding what conditions to impose on similar
processions.
Recommendation 29: Organisers should ensure that their existing codes of conduct reinforce
the behaviour expected of participants in the 'permit to process'.
Sir John’s report notes that many organisers already have detailed codes of conduct
governing the behaviour of their members and other participants during processions. These
are important in ensuring that participants behave in an appropriate manner. Sir John
recommends, however, that organisers should ensure that their codes of conduct reinforce the
behaviour expected of participants as set out in the 'permit to process'.
The Working Group agree with the recommendation and the Scottish Ministers would advise
that organisers’ codes should reinforce the behaviour expected of participants. The Scottish
Ministers recommend that a degree of flexibility is exercised so that the guidelines operate in
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a way appropriate to local circumstances and would also suggest that all codes of conduct are
linked so that each of the parties is aware of their respective responsibilities.
While organisers have a considerable degree of responsibility for ensuring the collective
behaviour of participants, this does not mean that participants are not responsible as
individuals for their own actions. Participants should therefore be advised by the organiser of
the standard of behaviour that is expected of them and that they may be arrested if they
commit an offence.
The Scottish Ministers consider that the organisers’ codes should ensure that they account for
the following:
x
x
x

x
x
x

the organiser will co-operate with the council and the police from the time of the
submission of the notification of a procession to its end point.
the organiser will identify himself/herself to the police officer in charge at the
commencement of the procession.
the organiser will ensure that, in the event of the procession or demonstration being
cancelled, the council and the police are informed promptly and are notified in writing
within a minimum of 48 hours.
the organiser will ensure that all participants are made aware of the conditions that have
been imposed on a procession by the local authority and/or the police.
the organiser will take responsibility for ensuring that anyone under the influence of
alcohol or drugs is not allowed to participate.
the organiser will ensure there is an appropriate ratio of stewards to participants exists and
ensure that stewards:
o are well briefed by organisers and given guidance on their role within the procession
prior to it starting;
o carry identification and wear suitable clothing (e.g. fluorescent jackets) to make
themselves highly visible and readily identifiable;
o co-operate fully with the police;
o conduct themselves in a proper manner;
o ensure that participants comply with direction regarding their own public safety and
that of members of the public; and
o accept responsibility for the behaviour of all participants, bands (where appropriate),
and those following the procession.

x

the organiser should ensure that the behaviour of participants cannot be perceived as
being deliberately aggressive and should note that any public disorder, anti-social
behaviour or damage to property resulting from the procession will be taken account of in
any notification received in the future from the organiser for a similar procession.

In relation to routes, the organiser should ensure that:
x
x

wherever possible, processions follow main roads as opposed to being channelled though
residential areas.
participants do not march more than four abreast, keeping to the left hand side of the
street.
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x
x
x
x

police are assisted in guaranteeing that passage is allowed for traffic and pedestrians.
the procession is split into sections to avoid disruption to traffic and pedestrians
where possible, all playing of music ceases when approaching and passing places of
worship while services are in progress or as instructed by police.
all participants disperse in an orderly and timely manner at the conclusion of the
procession.

Recommendation 31: Organisers should recognise the degree of responsibility they have for
the behaviour of onlookers and exercise appropriate influence to improve behaviour where
they can.
Sir John’s report recognises that it is often the case that any disruption and intimidation at
marches are not caused by the marchers themselves but by those who choose to watch the
march. He goes on to state that the fact that a procession is taking place puts a degree of
responsibility on the organisers and they should exert their influence to ensure that onlookers
behave appropriately.
The Working Group supports this recommendation. The Group has little to add but would
refer to the text provided on recommendation 29 at paragraph X.
Recommendation 32: Organisers should ensure that they have effective stewarding
arrangements in place for the management of processions, and local authorities and the police
consider whether there is appropriate training that can be offered.
Sir John’s report makes the point that organisers and the police have a shared responsibility
for the conduct and regulation of processions. He also notes some of the key issues that
organisers should be taking action on (the number of stewards, their fitness, the identification
of stewards, the briefing of stewards, the chain of command and communication). Sir John
also welcomes the assurances given by the Grand Lodge of Scotland and the Apprentice boys
of Derry that they would be happy to work with the police and local authorities to ensure
their stewards are well trained.
The Working Group supports this recommendation and recognises that better trained
stewards will lead to fewer incidents at marches which should, in turn, reduce the burden on
the police. The Working Group has considered whether there is appropriate training that
could be offered and would suggest that stewards receive training in the following areas:
x
x
x
x
x

how to handle emergency situations;
crowd control;
basic first aid;
the public order legislation and any other relevant legislation (such as health and safety
etc); and
understanding the powers and duties available to the police.

The Working Group would also recommend that stewards are issued with high visibility
jackets or vests which make them readily identifiable to the other stewards, the police and the
public. The Chief Steward should also give all stewards a formal, and detailed pre-brief, on
the day which could include the following:
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x
x
x
x

the general duties and requirements of stewards;
the conditions which have been imposed on the event;
any police instructions that have been given about the event; and
what communication channels will be used on the day

The Chief Steward(s) should also attend the de-briefing meeting (see paragraph X) so that
their account of the way the event was handled are shared so that any concerns can be
addressed in time for the next event.
Recommendation 33: Bands playing at processions should identify a named individual who
will be present on the day to be responsible for the conduct of the band and its supporters.
Sir John’s report picked up on the comments received that there is a need to have stricter
control on the behaviour of bands and their followers. In response, he recommended that as
part of the notification process the organiser should include the names of the bands that will
play at the procession and the name of the band member who will be responsible for their
behaviour
In response to this recommendation, the Working Group has inserted a section in the draft
notification form at Annex D of the guidance which the organiser will be required to
complete on the bands that will play at the procession along with an entry where the organiser
should provide the name(s) of the band member or steward(s) who will take overall
responsibility for the conduct of the band(s).
Recommendation 34: The police should exercise their enforcement powers appropriately
and, in liaison with stewards, ensure the policing of onlookers is effective and their actions
considered as part of the debriefing process.
Sir John’s report notes that the police already have sufficient powers under common and
criminal law to tackle poor behaviour at marches (see Annex B of this report for details of
the powers available to the police) and recommends that any police action taken at a
procession should be included in the formal debriefing process. He further indicates that a
review of how the police acted would help to inform policing arrangements for future
processions.
The Working Group has considered this recommendation and takes the view that a review of
the procession would form an integral part of the debriefing process (see text on
recommendation 23 at paragraph XX. The Group recommends that, in line with the process
described at paragraph XX, a senior police officer should be present to debrief the organiser
and the local authority to explain how their enforcement powers were exercised, what action
was taken and what arrests were made and why. A senior steward from the procession
should provide comments from his/her perspective on the effectiveness of the stewards’
policing of onlookers. The note of this discussion should be recorded.
As advised earlier in this report, debriefing meeting will not be required for small routine
marches unless there are aspects of the march which have been of concern to the police
and/or the local authority or the community.
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Recommendation 35: Local authorities without byelaws prohibiting the consumption of
alcohol in public places should consider putting them in place.
Sir John observes in his report that some of the problems associated with behaviour at
marches is fuelled by the consumption of alcohol. He notes that 27 local authorities have
byelaws in place to prohibit the consumption of alcohol in public places, covering more than
450 towns and villages and the cities of Glasgow, Dundee and Aberdeen. Sir John
recommends that those authorities without byelaws should consider introducing them or at
least examine other ways of tackling the problem.
The Working Group has considered this recommendation and note that byelaws have
significantly reduced the nuisance and disorder normally associated with public drinking.
The Scottish Executive will continue to support local authorities that come forward with
byelaws proposals.
Fifth element of remit: police costs
Under the fifth element of Sir John’s report, the Working Group would recommend the
following:
Recommendation 36: Organisers of processions should not be required to meet policing
costs.
Sir John observes in his report that views were mixed on whether organisers should be
required to pay for the policing costs associated with their parades. Sir John points out,
however, that any form of charging may well undermine an individual’s right to the freedom
of peaceful assembly and could potentially prejudice political freedoms. With these aspects
in mind, Sir John recommends that organisers should endeavour to work with the police to
help reduce the policing costs associated with their processions.
The Working Group has considered this recommendation and the Scottish Ministers would
suggest that, where relevant, march organisers should be advised at the precursory meeting of
the estimated police cost associated with holding their procession. This would help to bring
into focus that costs associated with policing certain marches can be high. It should be
emphasised, however, that police cost is not a factor in preventing a march from going ahead.
In this regard, it should be noted that the State is under an obligation to take reasonable
measures to protect those who are exercising their right to free assembly (the Plattform Arzte
Fur Das Leben v Austria (1988) 13 EHRR 204 case refers). Section 17 of the Police
(Scotland) Act 1967 also imposes a general duty on the police to protect life and property. In
line with the addition of section 63(8)(b) to the 1982 Act, the Executive therefore considers
that it is not unreasonable for a procession to be prohibited, or to have conditions attached to
it, after considering whether there are sufficient numbers of police officers or resources to
police the event.
These should enable local authorities to impose restrictions on processions in order to pursue
the legitimate aims of preventing disorder and protecting the rights and freedoms of others.
In addition, a local authority is under a duty to act in compliance with the ECHR, so it will be
for each authority to ensure that the actual reasons for prohibiting or imposing a condition on
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a procession do not infringe a person’s right to free assembly and are proportionate to the
aims of the restrictions.
To meet Sir John’s other recommendation on organisers working with the police to reduce
costs, the Scottish Ministers consider that it would be worthwhile stressing the cumulative
costs of policing similar processions to organisers and highlight where there is a potential to
combine certain processions with other similar events. Local authorities might also wish to
consider sending organisers a copy of the statistical table which the Scottish Ministers
recommend is maintained in order to satisfy recommendation 25 (see paragraph XX)
Recommendation 38: Police forces should ensure that there is appropriate briefing provided
for officers policing processions and that it includes information about the reasons for the
procession and the relevant background to the organisation involved.
Sir John’s report acknowledges that most marches pass off with little incident and that this is
testament to the police, the organisers and the participants. He notes, however, that there is
an opportunity for the operational briefing for police forces to include information on the
background culture and the specific reasons for the march in order to ensure that officers
have a better understanding of the marchers’ perspective and can better understand the likely
flash points. March organisers could also have a role to play in explaining the role of the
organisation.
The Working Group considers that the majority of police forces will already be providing
their officers with detailed operational briefing for processions in their area. The Scottish
Ministers agree but believe that the standard and content of the briefing will vary and will be
dependant on the knowledge and experience of the individuals providing it. It may therefore
be useful for this report to provide a list the standard information that should be given to
officers involved in the policing of the procession.
It will be for each force to decide the content of its full pre-briefing material, but briefing for
processions which have caused difficulties in the past or briefing for new processions should
provide officers with more comprehensive information than those required for noncontentious processions The following list gives an idea of the material that forces should
be providing for use in their operational pre-briefing notes:
x
x
x
x
x
x
x
x

name of the organisation and background information about them.
reason for holding the procession.
known information about this particular procession.
details of any previous processions held and any known past difficulties.
the number of marchers and onlookers expected.
the route that the procession will take and the reasons why it has to follow that route.
details of any known flash points along the route.
anything else that should be noted by officers.

It might also be useful for a small group of key police officers to undertake a site visit of
where the march is to be held and to meet with the organiser. This will allow an officer to
become familiar with the actual route that the marchers will take. The organiser could also
take the opportunity (where appropriate) to advise those present of the reason why their
organisation is holding the procession.
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Concluding remarks
The content of this report underpins the long-term changes that the Scottish Ministers wish to
see made to the process of administering notifications to hold a march or parade and the ways
that communities and local business should be notified and kept regularly informed.
They acknowledge that this will not be achieved overnight and that it will take some local
authorities more time than others to implement all the recommendations of Sir John Orr’s
report – as addressed in this report. That is why Scottish Ministers are not introducing the
provisions in the 2006 on processions until XXX 2007. It is made clear in this report that
ECHR remains paramount and local authorities should ensure that they do not infringe on
these rights when considering whether to impose conditions or ban a procession.
We will be supplementing the existing reporting arrangements on the activities of the local
authorities and the police and examining how they are responding to the key changes. Their
will be a small report published on activity and Scottish Ministers will be interested in seeing
how local authorities are adapting to the changes over that period and the progress made over
the period to when the next report is due.
The reporting requirements and the governing legislation will be kept under review.
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Annex A
TIMETABLE FOR TAKING DECISIONS ON NOTIFICATIONS

Purpose
This Annex sets out a table to outline the key steps that local authorities should consider and
the timetable that they might wish to follow for taking decisions on notifications given 28
days in advance to hold a procession. As far as possible, local authorities should respect key
traditional dates and negotiate, if necessary, with the organiser about any alternative routes
proposed. Decisions on routine marches do not need to follow this process:

Week one

x
x

x

x

Week two

x

x

Week three

x
x

Week four

x
x
x
x
x

Organiser submits signed notification and, if possible, any necessary
risk assessment to the local authority and the police. Local authority
and police acknowledge receipt of notification.
Local authority makes arrangements with organiser and police anddepending on nature of procession being notified - other groups (e.g.
the emergency services and community groups) for a meeting to
discuss the notification. For small routine marches arrangements
should be handled with key parties by phone or via e-mail.
local authority publicises notification according to its agreed
procedures, giving 2 weeks for views to be submitted and explaining
how those views will be taken into account.
Local authority provides information to its "opt-in list" (e.g. business
organisations, churches, community councils) about notification giving
2 weeks for views.
Precursory meeting takes place with organiser, police and local
authority to discuss the notification. Meeting should be recorded with
an outcome agreed.
Local authority carries out risk assessment and impact analysis together
with a critical consideration of the notification. Police contribute to the
risk assessment to help inform their operational policing plan.
Local authority receives views from the public, from those on the opt-in
list and from the police.
Outcome of risk assessments and risk analysis.
Information reviewed to ensure that circumstances have not changed.
Local authority considers all information received on the notification
according to its agreed procedures (by officials or by committee).
Local authority makes an order about the procession (if appropriate
imposing conditions, prohibitions).
Local authority discusses outcome of its consideration of views with
organiser and the police.
Local authority provides organiser with a "permit to process" outlining
what was agreed in the notification, any formal order it has made and
the agreed code of conduct.
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x
x
After
procession

x

x
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Local authority publicises procession and any possible disruption
through its agreed procedures
Procession takes place.
Hold a debriefing meeting between the organiser, the police and the
local authority and any other appropriate groups to discuss experiences,
outcomes and to agree the record. The debriefing process should
include a discussion about how the police exercised their enforcement
powers.
A debriefing meeting will not be required for small routine marches
unless there are aspects of the march which have been of concern to the
police and/or the local authority or the community.
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Annex B
POLICE ENFORCEMENT POWERS

This Annex relates to paragraph XX of the report and lists the range of enforcement powers
that are available to the police in relation to any offence committed by a person attending a
public procession. Police powers in Scotland are derived from two sources - Common Law
and Statute law.

Common law offences include
Breach Of The Peace this offence is complete “when one or more persons conduct
themselves in a riotous, or disorderly manner, anywhere, which alarms, annoys or disturbs
the lieges “ (other people).
Assault – “to direct an attack to take effect physically on the person of another, whether or
not actual injury is inflicted”
Both offences carry powers of arrest without warrant.
Public Order Act 1986
Public Assemblies
A public assembly means an assembly of 20 or more persons in a public place which is
wholly or part in the open air, and to which a section of the public are permitted access ( by
payment or otherwise) at the material time. The most senior police officer present may
impose conditions on those public assemblies which are likely to cause serious disorder or
intimidation.
Section 14 makes the offence “for the organizer of the assembly, or any person present, to
knowingly fail to comply with any conditions imposed by the police. It is also an offence to
incite any person taking part to fail to comply with such conditions.
Public Meetings Act 1908
Section 1 creates an offence for any person attending at a public meeting to act in a disorderly
manner for the purposes of preventing the transaction of the business of the meeting, or to
incite others to commit such an offence.
The Police may only take action to deal with offenders at the request of the Chairman.
Civic Government (Scotland) Act 1982
Section 65 creates the offence. It is an offence for the organizer of a procession to hold a
public procession in contravention of an order prohibiting it, or in contravention of conditions
imposed by such an order. It is also an offence for any persons to take part in such an
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unlawful procession, but only if they refuse to desist on being required to do so by a
constable in uniform.
Section 13 of the Terrorism Act 2000
Section 13 of the Terrorism Act 2000 states:A person in a public place commits an offence if he/she (a)

wears an item of clothing; or

(b)

Wears, carries or displays an article in such a way or in such circumstances as to
arouse reasonable suspicion that he is a member or supporter of a prescribed
organisation.

The prescribed organisations include:The Irish Republican Army
x Cumann na mBan
x Fianna na hEireann
x Saor Eire
x The Irish National Liberation Army
x The Irish People’s Liberation Organisation
x The Continuity Army Council
x The Red Hand Commando
x The Ulster Freedom Fighters
x The Ulster Volunteer Force
x The Ulster Defence Association
x The Loyalist Volunteer Force
x The Orange Volunteers
x The Red Hand Defenders
Discussions have taken place between the police and senior representatives of the Orange
Order, The Bands Association and The Apprentice Boys of Derry. As a consequence, the
following have been agreed as being legal within the terms of the Act x
x

The flying of Regional or National flags, such as the Ulster flag.
The abstraction of any emblem or feature from a legal flag and displayed on its own, for
example, the 'red hand’ of the Ulster flag.

It was also agreed that the following actions should be considered as a contravention of the
Act x
x
x
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Displaying the name or initials of any proscribed organisation whether on an otherwise
legal flag or not, or on a musical instrument.
Incorporation of a band name in a flag, banner or musical instrument where that band
name includes the name or initials of a proscribed organisation.
Altering a legal emblem or feature such as the ‘red hand’ in such a way as to indicate
support for a proscribed organisation, for example, the addition of wings would indicate

J2/S2/06/9/1
support for The Red Hand Commando. This would also include those occasions when
the band name is incorporated with the altered emblem.
The Orange Lodge, as the employers of bands during Orange Lodge parades, have imposed
contractual obligations upon bands, including:
x
x

Flags or banners are not to be carried furled; and
Bands should not call out or sing anything which would indicate membership or support
for a proscribed organisation.

To avoid any confrontation at a procession, organisers should discuss the issue with the
police at the precursory meeting (see paragraph XX of the report) to satisfy themselves that
there would be no items at the parade which might contravene the 2000 Act.
Criminal Justice (Scotland) Act 2003 – Offences Aggravated By Religious Prejudice
Section 74 of the 2003 Act provides that where an offence has been proved to be aggravated
by religious prejudice then the court must take that aggravation into account in determining
the appropriate sentence. The religious aggravation must be libelled at the end of the
charge(s) to which it relates on the indictment or complaint – it cannot be invoked unless it is
part of the charge before the court. Evidence from one source is sufficient to prove the
aggravation
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Annex D
GLOSSARY

ASPS:
ACPOS:
COSLA:
ECHR:
HMSO:
SOLACE:
SOLAR:
SPF:
SPICe:

The Association of Scottish Police Superintendents
The Association of Chief Police Officers in Scotland
The Council of Scottish Local Authorities
the European Convention of Human Rights
Her Majesty’s Stationery Office
Society of Local Authority Chief Executives and Senior Managers
Scottish Police Federation
The Scottish Parliament Information Centre
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Submission from ACPOS on DNA Retention for the Police, Public Order and
Criminal Justice (Scotland) Bill
I refer to your correspondence dated 22 March 2006 in connection with the above subject, which has
been considered by members of the Crime Business Area. Notwithstanding the extremely tight
timescales given to provide a response, members can now offer the following by way of comment.
Does ACPOS have views on whether the amendment would contribute to the more effective
detection and prosecution of crime?
Undoubtedly the capture and retention of all DNA samples from all persons who come to the attention of
the police will provide an increased search capability for the investigation of crime. When evidence is
found at a crime scene, and DNA profiles are extracted, the ability to compare that sample against a
nationally held database would enhance the police forces ability to identify possible offenders within a
shorter time frame than currently available. In some cases this may also reduce the likelihood of reoffending by the perpetrator.
Furthermore, when the issue of DNA retention was first visited in 2003, Scottish forces were invited to
provide examples of where the current legislative arrangements for the retention of fingerprints and DNA
samples have proven difficult.
From the responses received at that time, while there were few specific examples of where the legislation
has proven ineffective, members were eager to express the view that the potential seriousness of a
single instance could in itself merit change. One such incident detailed over the page highlights the
potential danger in this area.
A foreign national who had been living in the UK between 1997 and 1999 was arrested for a sexual
offence in Aberdeen. However, the local Procurator Fiscal decided not to proceed with the case when it
was discovered that the individual was an illegal immigrant. It was the opinion of the enquiry officers that
this person may have been involved in the commission of sexual crimes in other parts of the UK but, as
the case had been disposed of, no further searches were permitted on the DNA database in respect of
outstanding crime profiles.
Admittedly, this is a unique example but it does highlight a point of particular concern, in that individuals
who would commit crimes of a sexual nature rarely come into police custody and opportunities to record
their fingerprints and DNA are limited. Given recent high profile cases on the investigation of sexual
offences, this could present a potentially explosive reaction were it realised that a serial sex offender
could have been identified at an earlier stage of an investigation, had the evidential samples been
retained from previous contact with the police on unrelated matters. The fact that such samples would
have been retained were the offences to have occurred in England and Wales, would undoubtedly add to
the considerable furore which would likely occur.
Another, more routine, example of the ineffectiveness of the legislation occurred in the Easter Ross area,
where swabs were taken at the scene of two housebreakings and the resultant analysis matched with a
record held by North Yorkshire Police. The individual from whom this sample had been taken had
subsequently been acquitted and the DNA record retained in error. Consequently, there being no other
evidence to link the suspect with the crimes, the investigation could not be progressed. Members,
although not providing further specific examples, make reference to several incidents similar to this,
particularly involving juveniles, whose records are regularly destroyed when cases are disposed of by
passing to the Reporter to the Children’s Panel.
There is also a financial impact to consider, not only because of the time taken by officers to obtain these
samples in the first place, but also through the payment of registration and administrative costs for DNA
profiles to be placed on the database; costs which are not recoverable should the record require to be
removed at a later date.
Lastly in terms of increasing successful prosecutions, it is difficult to quantify this area as there are
numerous factors outwith the control of the police that impact directly on this result.
Limited research is available on the extent to which this has occurred in England and Wales,
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following decisions there to retain the DNA of people who are not convicted. The Committee has
received differing interpretations of research conducted by the Home Office on this point and
would welcome any comments ACPOS wishes to make on this research.
As of 31 March 2005, in England and Wales 7,591 profiles of individuals have been linked with crime
scene stains, involving 10,754 offences. These offences include 88 murders, 45 attempted murders, 116
rapes, 62 sexual offences, 91 aggravated burglaries and 94 of the supply of controlled drugs.
The Law in England and Wales has been challenged by Human Rights, but dismissed by the House of
Lords who found that keeping the DNA of innocent people was not in violation of the Convention. This
was because the data is kept for a limited purpose, is useless without comparator data from a crime
scene, the individual is not readily identifiable by the untutored eye and because the public gain is vastly
more important than the marginal individual loss of rights.
As well as the above, in the Strathclyde Police area, within the last ten years there have been two
Category 'A' murders, ultimately detected as a result of DNA evidence, committed by perpetrators
previously known to the police, who at the time of their initial arrest, did not merit the capture of DNA
samples. These inquiries resulted in extensive and protracted investigations, both impacting on public
reassurance and the forces' ability to deploy valuable resources to other high priority inquiries.
By implementing the proposed capture and retention policy, the likelihood of these scenarios would be
greatly reduced in the future, and enhances the police services commitment to the protection of life.
What safeguards should exist if DNA samples or profiles are retained under this amendment?
The current safeguards in place to deal with the present legislation are fit for purpose and do not require
any further enhancement.
Do these safeguards differ depending on whether it is profiles or samples being retained? Would
using profiles instead of samples make any difference to police procedures in practice?
As profiles are extracted from a sample, the safeguards used for storage and retention of both samples
and profiles are the same. If the proposed policy is implemented then the retention of Criminal Justice
(CJ) samples would in effect become obsolete, as once the profile is extracted there will be no need to
retain the sample.
However, whilst the move to the retention of DNA profiles alone would greatly reduce the storage
capacity required at present, it may impact upon the ability to conduct future analysis of samples. This is
particularly relevant where advancement in technology would, as in the case of the introduction of SGM+
(Second Generation Multiplex), permitted examination of previously held samples to be exposed to
advanced techniques as and when they are captured, the future need to re-examine samples may in fact
be reduced.
Any search conducted against the database that generates a hit, will require an evidence sample being
obtained from the suspect/accused to ensure integrity of the process is maintained.
Should there be restrictions on the use to which these profiles or samples are put (for example,
limitations on any research that may be conducted)? Should there be a time limit on the retention
of DNA?
The previously agreed ACPOS position, which was notified to the Scottish Executive following the
consultation ‘Supporting Police, Protecting Communities’, was that the legislation should state that
‘…prints and samples retained by the police should only be used for purposes related to the
prevention and detection of crime, the investigation of an offence or the conduct of a
prosecution’. Therefore the information should be held for specific stated purposes, which could include
identification of deceased persons following a major incident or disaster. Profiles should not be utilised for
civil proceedings e.g. in paternity cases or any other academic research.
DNA profiles could be retained in a similar way to fingerprints, which are retained against stated
timescales. These are, 70/30, which relates to offenders who have received custodial sentences and
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reach the age of 70 having been on the system for more that 30 years. Also, the 40/20 rules relates to
offenders who have reached 40 years of age with their records being retained on the system for 20
years. This relates to all offender categories not covered by the 70/30 rule.
The weeding of both criteria is dependant on the offender not re-offending since the creation of their
initial record. If however a weeding policy was adopted, the potential to identify offenders through the
use of such techniques as familial DNA may be reduced, therefore full retention of profiles would be the
preferred option.
If DNA is to be retained, should DNA from those who receive non court disposals (such as fixed
penalties, cautions or children’s hearings disposals) be included? If DNA material from juveniles
is to be retained would this require any additional safeguards?
Members agree that all DNA samples taken should be retained. To limit the retention to only court
disposal profiles would severely impact upon the usefulness of the database. It is impossible to predict
when someone will move from the commission of minor offences to serious crime, and as such, all
persons who enter the criminal justice system must be exposed to the same processes.
The safeguards in place for all profiles held again represent the appropriate level of security sufficient to
meet the needs of the service, including the retention of juvenile profiles.
I trust that the foregoing is of assistance to you.
Yours sincerely,
Sir William Rae
Chief Constable
Hon. Secretary
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Police, Public Order and Criminal Justice (Scotland) Bill
4th Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Section 1
Sections 2 to 12
Sections 13 to 29
Sections 30 and 31
Sections 32 to 91
Sections 92 to 95

Schedule 1
Schedule 2
Schedule 3
Schedule 4
Schedule 5
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 69
Mr Stewart Maxwell
2

In section 69, page 38, line 5, at end insert—
<( )

In section 49(1)(a) (penalty on summary conviction for offence of possessing an article
with a blade or point in a public place) for “six” there is substituted “twelve”.>

Jeremy Purvis
2A

As an amendment to amendment 2, line 3, leave out <“twelve”> and insert <“eighteen”>
Jeremy Purvis

233

In section 69, page 38, line 7, leave out <“four”> and insert <“seven”>
Mr Stewart Maxwell

3

In section 69, page 38, line 7, at end insert—
<( )

In section 49A(5)(a)(i) (penalty on summary conviction for offence of possessing an
article with a blade or point in a school) for “six” there is substituted “twelve”.>

Jeremy Purvis
3A

As an amendment to amendment 3, line 3, leave out <“twelve”> and insert <“eighteen”>
Jeremy Purvis

234

In section 69, page 38, line 9, leave out <“four”> and insert <“seven”>
Colin Fox

202

Leave out section 69
SP Bill 46-ML4
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1

Session 2 (2006)

After section 69
Colin Fox
203

After section 69 insert—
<Offences involving knives etc: probation orders
(1)

Section 228 (probation orders) of the Criminal Procedure (Scotland) Act 1995 (c.46) is
amended in accordance with subsections (2) and (3).

(2)

In subsection (1), for “subsection” there is substituted “subsections (1A) and ”.

(3)

After subsection (1) there is inserted—
“(1A) Where an accused is convicted of an offence involving possession or use of a
knife, blade, or object with a sharpened point, the court shall, in particular—
(a) have regard to whether the accused is likely to benefit from a probation
order including a period of counselling intended to address the accused’s
offending behaviour; and
(b) if it is so satisfied, make an order, imposing such requirements under
section 229(1) as the court considers necessary to secure the provision of
such counselling.”.>
After section 71

Mr Stewart Maxwell
4

After section 71 insert—
<Health Boards to maintain register of non-accidental injuries
(1)

The Scottish Ministers are to make regulations requiring specified Health Boards each to
maintain a register of injuries that they have reasonable cause to believe may have been
caused by the deliberate use of an offensive weapon.

(2)

Regulations under subsection (1) must make provision as to—
(a) the information to be recorded in respect of each entry in the register;
(b) the circumstances under which the Health Board may be required to share
information in the register with the police.

(3)

Before making such regulations, Scottish Ministers must consult—
(a) any Health Boards that the Scottish Ministers propose to specify in such
regulations;
(b) persons whom the Scottish Ministers consider represent the interests of the police;
(c) persons whom the Scottish Ministers consider represent the interests of the
medical profession; and
(d) such other persons as the Scottish Ministers consider may have an interest in the
setting up and maintenance of a register required by virtue of such regulations.

(4)

The Scottish Ministers may issue guidance to Health Boards on good practice in relation
to the maintenance of a register required by virtue of such regulations.

(5)

In this section—

2
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“Health Board” means a body constituted under section 2 of the National Health
Service (Scotland) Act 1978 (c.29);
“offensive weapon” is to have the meaning given to it by regulations made under
subsection (1).>
Jeremy Purvis
235* After section 71, insert—
<Custody and behavioural order
After section 245J of the Criminal Procedure (Scotland) Act 1995 (c.46), there is
inserted—
“245JA
(1)

Special provision for knife crimes: custody and behavioural orders
This section applies where a person (the “offender”) is convicted of—
(a) assault or attempted assault with a knife or other article with a blade or
sharp point;
(b) an offence under section 49 (offence of possessing knife etc. in public
place) of the Criminal Law (Consolidation) (Scotland) Act 1995 (c.39);
or
(c) an offence under section 49A (offence of possessing knife etc. in school)
of that Act,
(in this section and section 245JB, a “relevant offence”), and the court passes a
sentence of imprisonment.

(2)

In passing sentence, the court may also make an order (a “custody and
behavioural order”) requiring the offender to undergo a supervised
rehabilitation program, intended to address the offending behaviour, during
imprisonment and thereafter in the community.

(3)

A custody and behavioural order shall state the duration of the offender’s
supervised rehabilitation program after the offender’s period of imprisonment
for the relevant offence ends.

(4)

The court shall not make a custody and behavioural order unless satisfied—
(a) after considering a report by an officer of a local authority about the
offender and the offender’s circumstances, and, if the court thinks it
necessary, hearing that officer, that there is a reasonable possibility of
the offender benefiting from the making of such an order; and
(b) that appropriate arrangements exist to enable the order to be imposed
(and in coming to a view, the court may consider the views of persons
whom it considers likely to help facilitate the offender’s rehabilitation, or
to be representative of the views of such persons).

(5)

Before making a custody and behavioural order, the court shall explain to the
offender in ordinary language—
(a) the purpose and effect of the order;
(b) the likely legal consequences which may follow if the offender fails to
comply with the order.

(6)
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The aggregate length of—

3

(a) the period of imprisonment to which the offender is sentenced for a
relevant offence; and
(b) the period specified under subsection (3),
shall not exceed the maximum period to which an offender could, but for this
section, be sentenced to imprisonment for the relevant offence.
(7)

245JB
(1)

Where the court imposes a custody and behavioural order, any rule of law
entitling an offender to early release from imprisonment for the offender’s
commission of the relevant offence shall not have effect.
Custody and behavioural orders: requirements
A custody and behavioural order may require the offender to comply during
the whole or part of (either or both)—
(a) the offender’s period of imprisonment;
(b) the period specified under subsection (3) of section 245JA,
with such requirements as the court considers conducive to addressing the
offending behaviour, securing the good conduct of the offender or preventing
the repetition of the offence or the commission of other offences.

(2)

On an application of the offender, the court may modify or revoke any
requirements imposed under an order.

(3)

If at any time after the offender’s release from imprisonment for the relevant
offence while the order is still in force, it appears to the court that the offender
has failed to comply with any requirements imposed under the order, the court
may—
(a) issue a warrant for the arrest of the offender, or
(b) if it thinks fit, issue a citation requiring the offender to appear before the
court at such time as may be specified in the citation.

(4)

If it is proved to the satisfaction of the court before which an offender appears
in pursuance of subsection (3) above that the offender has failed without
reasonable excuse to comply with any of the requirements made under the
order, the court may—
(a) vary the order, or
(b) revoke the order and deal with the offender in any manner in which the
offender could have been dealt with for the original offence by the court
which made the order if the order had not been made.”.>
After section 72

Hugh Henry
205

After section 72, insert—
<Control of sex offenders
Powers to take data and samples from persons subject to notification requirements

5

(1)

The 1995 Act is amended in accordance with subsections (2) to (5).

(2)

After section 19A there is inserted—

4
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“19AA Samples etc. from sex offenders
(1)

This section applies where a person is subject to the notification requirements
of Part 2 of the 2003 Act.

(2)

This section applies regardless of whether the person became subject to those
requirements before or after the commencement of this section.

(3)

Subject to subsections (4) to (7) below, where this section applies a constable
may—

10

(a) take from the person or require the person to provide him with such
relevant physical data as the constable considers reasonably appropriate;
(b) with the authority of an officer of a rank no lower than inspector, take
from the person any sample mentioned in any of paragraphs (a) to (c) of
subsection (6) of section 18 of this Act by the means specified in that
paragraph in relation to that sample;

15

(c) take, or direct a police custody and security officer to take, from the
person any sample mentioned in subsection (6A) of that section by the
means specified in that subsection.

20

(4)

The power conferred by subsection (3) above shall not be exercised where the
person has previously had taken from him or been required to provide relevant
physical data or any sample under section 19(2) or 19A(2) of this Act unless
the data so taken or required have been or, as the case may be, the sample so
taken has been, lost or destroyed.

(5)

The power conferred by subsection (3) above shall not be exercised where the
person has previously had taken from him or been required to provide relevant
physical data or any sample under that subsection unless the data so taken or
required or, as the case may be, the sample so taken—

25

30

(a) have or has been lost or destroyed; or
(b) were or was not suitable for the particular means of analysis or, though
suitable, were or was insufficient (either in quantity or quality) to enable
information to be obtained by that means of analysis.
35

(6)

The power conferred by subsection (3) above may be exercised only—
(a) in a police station; or
(b) where the person is in legal custody by virtue of section 295 of this Act,
in the place where the person is for the time being.

(7)
40

The power conferred by subsection (3) above may be exercised in a police
station only—
(a) where the person is present in the police station in pursuance of a
requirement made by a constable to attend for the purpose of the exercise
of the power; or
(b) while the person is in custody in the police station following his arrest or
detention under section 14(1) of this Act in connection with an offence
under section 91(1) of the 2003 Act.

45

(8)

A requirement under subsection (7)(a) above—
(a) shall give the person at least seven days’ notice of the date on which he
is required to attend; and
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5

(b) may direct him to attend at a specified time of day or between specified
times of day.

50

(9)

55

A requirement under subsection (7)(a) above in a case where the person has
previously had taken from him or been required to provide relevant physical
data or any sample under subsection (3) above shall contain intimation that the
relevant physical data were or the sample was unsuitable or, as the case may
be, insufficient, as mentioned in subsection (5)(b) above.

(10) Before exercising the power conferred by subsection (3) above in a case to
which subsection (7)(b) above applies, a constable shall inform the person that
he is exercising that power.
(11) Any constable may arrest without warrant a person who fails to comply with a
requirement under subsection (7)(a) above.

60

(12) This section does not prejudice the generality of section 18 of this Act.
(13) In this section, “the 2003 Act” means the Sexual Offences Act 2003 (c.42).”.
(3)

In section 19 (further powers to take samples etc.), in subsection (1)(b)(i), for “or 19A”
there is substituted “, 19A or 19AA”.

(4)

In section 19A (power to take samples etc. from sexual and violent offenders), in
subsection (3), for “or under this section” there is substituted “, under this section or
under section 19AA(3) of this Act”.

(5)

Section 19B (power of constable in obtaining samples etc.) is amended as follows—

65

(a) in subsection (1)—

70

(i)

in paragraph (a), for “or 19A(2)(a)” there is substituted “, 19A(2)(a) or
19AA(3)(a)”; and

(ii) in paragraph (b), for “or 19A(2)(b)“ there is substituted “, 19A(2)(b) or
19AA(3)(b)”; and
(b) in subsection (2), for “or 19A(2)(c)” there is substituted “, 19A(2)(c) or
19AA(3)(c)”.

75

80

(6)

The Sexual Offences Act 2003 (“the 2003 Act”) is amended in accordance with
subsections (7) to (9).

(7)

For sections 87(4) and (5) (power to take fingerprints etc. to verify person’s identity),
there is substituted—
“(5A) Where a notification is given in Scotland under section 83(1), 84(1) or 85(1),
the relevant offender must, if requested to do so by the police officer or person
referred to in subsection (1)(b), do one or more of the following—
(a) allow the officer or person to photograph any part of the offender,

85

90

(b) allow the officer or person to take from the offender, or provide to the
officer or person, such relevant physical data as the officer or person
considers appropriate,
(c) allow the officer or person to take from the offender any sample
mentioned in any of paragraphs (a) to (c) of subsection (6) of section 18
of the Criminal Procedure (Scotland) Act 1995 by the means specified in
that paragraph in relation to that sample,

6
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(d) allow the officer or person to take from the offender any sample
mentioned in subsection (6A) of that section by the means specified in
that subsection.”.
95

(8)

In section 88 (interpretation of section 87), after subsection (2) there is inserted—
“(2A) “Relevant physical data” has the meaning given by section 18(7A) of the
Criminal Procedure (Scotland) Act 1995.

(9)

In section 91(1)(a) (offence of failing to complying with certain provisions of Part 2,
including section 87(4)) for “87(4)” there is substituted “87(5A)”.>

Bill Butler
205A As an amendment to amendment 205, in line 8, at end insert <; or
(b) a risk of sexual harm order under Section 2 of the Protection of Children
and Prevention of Sexual Offences (Scotland) Act 2005 (asp 9)>
Bill Butler
205B As an amendment to amendment 205 line 10 after <requirements> insert <or such an order>
Hugh Henry
206

After section 72, insert—
<Sex offender notification requirements
(1)

Section 83 of the 2003 Act (which requires certain offenders to make an initial
notification of certain information) is amended in accordance with subsections (2) and
(3).

(2)

In subsection (5), after paragraph (g) there is inserted—
“(h) whether he has any passports and, in relation to each passport he has, the
details set out in subsection (5A);
(i) such other information, about him or his personal affairs, as the Scottish
Ministers may prescribe in regulations.
(5A) The details are—
(a) the issuing authority;
(b) the number;
(c) the dates of issue and expiry;
(d) the name and date of birth given as being those of the passport holder.”.

(3)

After subsection (7), there is inserted—
“(8)

In this section, “passport” means—
(a) a United Kingdom passport within the meaning of the Immigration Act
1971 (c.77);
(b) a passport issued by or on behalf of the authorities of a country outside
the United Kingdom, or by or on behalf of an international organisation;
(c) a document that can be used (in some or all circumstances) instead of a
passport.”.
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(4)

Section 84 of the 2003 Act (which requires certain changes to notified information to be
notified within 3 days) is amended in accordance with subsections (5) and (6).

(5)

In subsection (1)—
(a) the word “or” immediately after paragraph (c) is repealed;
(b) after paragraph (d) there is inserted—
“(e) his losing or ceasing to have a passport notified to the police under
section 83(1) or this subsection,
(f) his receiving a passport which has not been notified to the police under
section 83(1) or this subsection, or
(g) the occurrence, in relation to information required to be notified by
virtue of regulations made under section 83(5)(i), of an event prescribed
by the Scottish Ministers in regulations,”; and
(c) for “(as the case may be) the fact that he has been released” there is substituted
“the fact that he has been released, the fact that he has lost or ceased to have the
passport, the details set out in section 83(5A) in relation to the passport or (as the
case may be) such information as the Scottish Ministers prescribe in regulations”.

(6)

After subsection (1), there is inserted—
“(1A) In subsection (1), “passport” has the same meaning as in section 83.”.

(7)

In section 87 of the 2003 Act (method of notification and related matters), after
subsection (5A) (as inserted by section (Powers to take data and samples from persons
subject to notification requirements)) there is inserted—
“(5B) Where a notification is given in Scotland under section 83(1), 84(1) or 85(1),
the relevant offender must, if requested to do so by the police officer or person
referred to in subsection (1)(b), produce each passport he has to that officer or
person, for inspection by that officer or person.
(5C) In subsection (5B), “passport” has the same meaning as in section 83.”.

(8)

In section 91(1)(a) of the 2003 Act (offences of failing to comply with certain
provisions), after “(5A)” (as inserted by section (Powers to take data and samples from
person subject to notification requirements)) there is inserted “or (5B)”.

(9)

In section 138 of the 2003 Act (orders and regulations), in subsection (2), after “21,”
there is inserted “83, 84,”.

Hugh Henry
207

After section 72, insert—
<Information about release: power to require giving of specified information
In section 96 of the 2003 Act (information about release or transfer), after subsection (2)
there is inserted—
“(2A) The regulations may make provision requiring the person who is responsible
for an offender, in giving notice under the regulations, to provide—
(a) any information about the offender, or
(b) a photograph of any part of the offender.

8
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(2B) In subsection (2A), “photograph” is to be construed in accordance with section
88(2).”.>
Hugh Henry
208* After section 72, insert—
<Police powers of entry and examination of relevant offender’s home address
After section 96 of the 2003 Act there is inserted—
“Entry and examination of home address
96A

Police powers of entry and examination of relevant offender’s home
address

(1)

A sheriff may, if satisfied on the application of a senior police officer of the
relevant force as to the matters mentioned in subsection (2), grant a warrant
authorising any constable of the relevant force to enter premises in the
sheriffdom (if necessary using reasonable force) and to examine and search
them, and the things in them, for the purpose mentioned in subsection (3).

(2)

Those matters are—
(a) that the premises are either—
(i)

premises whose address has been notified by a relevant offender as
his home address in his most recent notification of a home address
under this Part; or

(ii) premises whose address has been notified by a relevant offender as
the address of any other premises at which he regularly resides or
stays, in his most recent notification under section 83(1) or 85(1)
or in any notification under section 84(1) given by him since that
notification;
(b) that the offender is not one to whom subsection (4) applies;
(c) that it would assist the carrying out of the purpose mentioned in
subsection (3), for a constable of the relevant force to examine and
search the premises and the things in them; and
(d) that on more than one occasion, a constable of the relevant force has
attempted to examine and search the premises and the things in them for
the purpose mentioned in subsection (3) and has been unable (whether
by not being able to search and examine the premises and the things in
them, or by not being able to obtain entry to the premises) to do so.
(3)

That purpose is assessing the risk of the offender committing a sexual offence.

(4)

This subsection applies to the relevant offender if he is—
(a) remanded in or committed to custody by an order of a court;
(b) serving a sentence of imprisonment or a term of service detention;
(c) detained in a hospital; or
(d) outside the United Kingdom.

(5)
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A sheriff is to determine an application for a warrant under subsection (1)
without hearing from the relevant offender or any other person who has an
interest in the premises.

9

(6)

A warrant under subsection (1) does not confer power to seize anything in the
premises to which it relates.

(7)

A warrant under subsection (1) must be executed at a reasonable hour.

(8)

A warrant under subsection (1) continues in force until the expiry of the period
of one month beginning with the date of the warrant’s grant.

(9)

A warrant under subsection (1) authorises entry on one occasion only.

(10) This section does not prejudice any other power of entry, examination, search
or seizure.
(11) In this section—
“the relevant force” means the police force maintained for the area in
which the premises are situated;
“senior police officer” means a constable of the rank of superintendent or
above.”; and
“sexual offence” means—
(a)

an offence within any of paragraphs 36 to 59 of Schedule 3; or

(b) any other offence in circumstances in which it would be likely that
a determination such as is mentioned in paragraph 60 of that
Schedule would be made in relation to the offence.”.>
Section 73
Hugh Henry
209

In section 73, page 40, line 13, leave out <(1)(a)> and insert <(1), in each of paragraphs (a) and
(b)>
Hugh Henry

210

In section 73, page 40, line 19, leave out from <and> to <about> in line 20
Hugh Henry

211

In section 73, page 40, line 20, leave out <and nationality> and insert <(in such detail>
Hugh Henry

212

In section 73, page 40, line 22, at end insert <); and
( ) the person’s nationality.”.>
Hugh Henry

213

In section 73, page 40, line 25, leave out <(6)(a)(i)> and insert <(6), in each of paragraphs (a)(i)
and (b)>
Hugh Henry

214

In section 73, page 40, line 35, leave out from <and> to <about> in line 36

10
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Hugh Henry
215

In section 73, page 40, line 36, leave out <and nationality> and insert <(in such detail>
Hugh Henry

216

In section 73, page 40, line 38, at end insert <); and
( ) the person’s nationality.”.>
Section 74
Mr Stewart Maxwell

5

In section 74, page 41, line 15, leave out <as soon as possible> and insert <no later than 24
hours>
Mr Stewart Maxwell

6

In section 74, page 41, line 35, leave out subsection (6)
Colin Fox

204

Leave out section 74
After section 74
Paul Martin

148

After section 74, insert—
<Arrested and detained persons: retention of samples etc
Duty to destroy sample or information derived from sample: further provision
(1)

Section 18 of the 1995 Act (which gives police constables certain powers in relation to
arrested persons and persons detained on reasonable suspicion of having committed an
offence punishable by imprisonment) is amended as follows.

(2)

In subsection (3), the words—
(a) “Subject to subsection (4) below,”; and
(b) “all samples taken under subsection (6) below and all information derived from
such samples”,
are repealed.

(3)

Subsections (4) and (5) are repealed.

(4)

After subsection (6A), there is inserted—
“(6B) A sample taken from a person under subsection (6) or (6A), or any information
derived therefrom, may be retained after it has fulfilled the purpose for which it
was taken, or for which such information was derived, but shall not be used by
any person except for purposes related to—
(a) the prevention or detection of crime;
(b) the investigation of an offence;
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(c) the conduct of a prosecution; or
(d) the identification of a deceased person or of the person from whom the
sample came.”>
Section 75
Hugh Henry
217

In section 75, page 42, line 15, leave out <for the purpose of establishing> and insert <which the
officer may subject to analysis intended to reveal>
Hugh Henry

218

In section 75, page 43, line 3, leave out <for the purpose of establishing> and insert <to reveal>
Hugh Henry

219* In section 75, page 45, line 1, at beginning insert <Subject to subsection (7A) below,>
Hugh Henry
220

In section 75, page 45, line 2, at end insert—
<(7A) Where an analysis of the sample reveals that a relevant Class A drug is present
in the person’s body, the sample may be retained so that it can be used, and
supplied to others, for the purpose of any proceedings against the person for an
offence under section 79 of the Police, Public Order and Criminal Justice
(Scotland) Act 2006 (asp 00); but—
(a) the sample may not be used, or supplied, for any other purpose; and
(b) the sample shall be destroyed as soon as possible once it is no longer
capable of being used for that purpose.>
Hugh Henry

221

In section 75, page 45, line 4, leave out <one of>
Section 76
Hugh Henry

222

In section 76, page 45, line 36, leave out from beginning to <Ministers> in line 37
Hugh Henry

223

In section 76, page 45, line 38, leave out <may be> and insert <is>
After section 76
Colin Fox

224

After section 76 insert—

12
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<Duty to refer arrested persons for treatment
(1)

This section applies where—
(a) a person has undergone a drugs assessment under section 76;
(b) that drugs assessment has established that the person is dependent on, or has a
propensity to misuse, any relevant Class A drug; and
(c) the drugs assessor thinks that the person might benefit from treatment or
assistance (or both) in connection with this dependency or propensity.

(2)

The drugs assessor must refer that person to a drug treatment or rehabilitation service
that seems to the assessor to be appropriate to the person’s needs.

(3)

On making such a referral the drugs assessor must—
(a) give, or send by registered post or the recorded delivery service, a copy of the
referral to that person; and
(b) send a copy of the referral to the provider of the treatment or rehabilitation.>
Section 78

Hugh Henry
225

In section 78, page 47, line 13, leave out <give> and insert <change the date, time or place of the
assessment by serving on>
Hugh Henry

226

In section 78, page 47, line 14, leave out from <any> to <assessment> in line 15 and insert <the
change>
Hugh Henry

227

In section 78, page 47, line 16, at end insert—
<(4)

For the purpose of subsection (3), a notice is served on a person if—
(a) given to the person; or
(b) sent to the person by registered post or a recorded delivery service.

(5)

A certificate of posting of a notice sent under subsection (4)(b) issued by the postal
operator concerned is sufficient evidence of the sending of the notice on the day
specified in the certificate.

(6)

In subsection (5), “postal operator” has the meaning given by section 125(1) of the
Postal Services Act 2000 (c.26).>
Section 80

Hugh Henry
228


262

Leave out section 80

13

Section 81
Hugh Henry
229

In section 81, page 48, line 40, leave out <80> and insert <79>
Section 82
Hugh Henry

230

In section 82, page 49, line 4, leave out <80> and insert <79>
Section 89
Hugh Henry

231

In section 89, page 55, line 36, at end insert <;and
“the 2003 Act” means the Sexual Offences Act 2003 (c.42).>
Schedule 5
Hugh Henry

65

In schedule 5, page 74, line 26, after <(be)> insert <, or service such as is mentioned in paragraph
(bea),>
Hugh Henry

66

In schedule 5, page 75, line 3, at end insert—
<(bea)service as Director or Deputy Director of the Scottish Crime and Drug
Enforcement Agency on which a person is engaged with the consent of
the appropriate authority;>
Hugh Henry

67

In schedule 5, page 75, line 7, after <“2002”;> insert—
<( ) after subsection (5) there is inserted—
“(5A) If, when engaged on relevant service to which subsection (1)(bea) applies, a
person is promoted by virtue of paragraph 1(6B) or 2(4B) of schedule 2 to the
Police, Public Order and Criminal Justice (Scotland) Act 2006, paragraphs (a)
and (b) of subsection (5) of this section apply as if the person had been
promoted in his police force.”;>
Hugh Henry

68

In schedule 5, page 75, line 8, after <(be),> insert <(bea),>
Hugh Henry

131

In schedule 5, page 75, line 29, at end insert—

14
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<The Scottish Public Services Ombudsman Act 2002 (asp 11)
(1)

The Scottish Public Services Ombudsman Act 2002 (asp 11) is amended as follows.

(2)

In schedule 2 (listed authorities)—
(a) the entry numbered 14 is repealed; and
(b) after the entry numbered 32 there is inserted—
“32A

(3)

The Police Complaints Commissioner for Scotland.”.

In schedule 4 (matters which the Ombudsman must not investigate)—
(a) for paragraph 1(b) there is substituted—
“(c) the Police Complaints Commissioner for Scotland,”; and
(b) after paragraph 15 there is inserted—
“16

Action taken—
(a) by a local authority in discharge of its functions as a police authority, or
(b) by any other person in discharge of the functions of a local authority as a
police authority, by virtue of section 56(1) of the Local Government
(Scotland) Act 1973 (c.65).”.>

Hugh Henry
132

In schedule 5, page 75, line 38, leave out from beginning to end of line 2 on page 76
Hugh Henry

232

In schedule 5, page 75, line 24, at end insert—
<The Criminal Procedure (Scotland) Act 1995 (c.46)
In section 19A(3) of the 1995 Act (limitation on exercise of power to take samples etc
from persons convicted of sexual and violent offences), for “19(1)(a) of this Act” there
is substituted “subsection (2) of section 19 of this Act in a case where the power
conferred by that subsection was exercised by virtue of subsection (1)(a) of that
section”.>
Section 93
Mr Stewart Maxwell

7

In section 93, page 56, line 24 at end insert—
<( ) a statutory instrument containing regulations under section (Health Boards to
maintain register of non-accidental injuries)(1);>
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Police, Public Order and Criminal Justice (Scotland) Bill
4th Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
x
x

the list of groupings (that is, the order in which amendments will be debated). Any
procedural points relevant to each group are noted;
a list of any amendments already debated;

Groupings of amendments

Offensive Weapons: disposals on conviction
2, 2A, 233, 3, 3A, 234, 202, 203, 235
Offensive Weapons: register of non-accidental injuries
4, 7
Power to take samples from sex offenders
205, 205A, 205B, 232
Control of sex offenders, etc
206, 207, 208, 231
Suspects: giving of certain information
209, 210, 211, 212, 213, 214, 215, 216
Police power to take fingerprints
5, 6, 204
Retention of data and samples taken under section 18 of 1995 Act
148
Verifying presence of Class A drugs in sample given by arrested person
217, 218, 223, 228, 229, 230
Retention of samples taken for testing for certain Class A drugs
219, 220, 221

SP Bill 46-G4

1

Session 2 (2006)
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Assessment following positive test for Class A drugs
222, 225, 226, 227
Positive drugs test: treatment
224
Modifications of enactments
132

Amendments debated previously
Agency: director and deputy director and police members (day 1)
65, 66, 67 and 68
Functions of Scottish Public Sector Ombudsman in relation to police complaints (day 2)
131
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JUSTICE 2 COMMITTEE
EXTRACT FROM THE MINUTES
9th Meeting, 2006 (Session 2)
Tuesday 28 March 2006
Present:
Jackie Baillie
David Davidson (Convener)
Maureen Macmillan
Jeremy Purvis

Bill Butler (Deputy Convener)
Colin Fox
Stewart Maxwell

Also present: Hugh Henry MSP (Deputy Minister for Justice), Paul Martin MSP
The meeting opened at 2.04 pm.
Police, Public Order and Criminal Justice (Scotland) Bill: The Committee took
evidence on draft Scottish Executive guidance on marches and parades from—
Alastair Merrill and Callum Percy, Justice Department, Scottish Executive.
Police, Public Order and Criminal Justice (Scotland) Bill: The Committee
considered the Bill at Stage 2 (Day 4).
The following amendments were agreed to (without division): 2, 3, 205, 206, 207,
208, 209, 210, 211, 212, 213, 214, 215 and 216.
The following amendments were disagreed to (by division)—
2A (For 1, Against 6)
233 (For 1, Against 6)
3A (For 1, Against 6)
234 (For 1, Against 6)
202 (For 1, Against 6)
203 (For 1, Against 6)
235 (For 1, Against 6)
6 (For 2, Against 5)
204 (For 1, Against 6)
Amendments 4, 205A, 5 and 148 were moved and, with the agreement of the
Committee, withdrawn.
Amendment 205B was not moved.
Sections 70, 71, 72 and 74 were agreed to without amendment.
Sections 69 and 73 were agreed to as amended.
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28 MARCH 2006

Scottish Parliament
Justice 2 Committee
Tuesday 28 March 2006
[THE CONVENER opened the meeting at 14:04]

Police, Public Order and Criminal
Justice (Scotland) Bill
The Convener (Mr David Davidson): Good
afternoon, ladies and gentlemen, and welcome to
the ninth meeting in 2006 of the Justice 2
Committee. The only apology that I have received
is from Colin Fox, who will be late.
Before we continue, I draw attention to the fact
that this is our clerk Gillian Baxendine’s last
meeting because she will leave soon to have a
child. On behalf of the committee, I wish her every
success with that. I thank her—I also thank her
colleagues—for her time here and the support that
she has given to the committee. I gather that she
has been involved with the committee for five
years, quite apart from the support that I have
received from her. We wish her well for the future.
I remind members that we have agreed to
consider agenda item 5 in private—it is an
unfinished private session that has been carried
forward from last week.
Agenda item 1 is the Police, Public Order and
Criminal Justice (Scotland) Bill. We are joined
today by Alastair Merrill and Callum Percy of the
Scottish Executive Justice Department, who will
give evidence on the draft Scottish Executive
guidance on marches and parades. Welcome,
gentlemen.
Alastair Merrill (Scottish Executive Justice
Department): Thank you, convener. We are
pleased to be here today to answer the
committee’s questions on the draft guidance. As
you are aware, the guidance is to be issued to
local authorities under what will be, if enacted,
section 65A of the Civic Government (Scotland)
Act 1982.
Since last autumn, I have been the chair of the
Executive’s working group on marches and
parades. I am accompanied today by Callum
Percy from the police division in the Justice
Department. He provides the secretariat for the
working group.
With the convener’s permission, I will outline
briefly the role of the working group, and then
draw out a few points from the latest guidance
document, which I submitted to the committee on
17 March. Finally, I will touch on the second
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document that we sent to the committee on that
date—the overall report of the working group—and
explain its relationship to the guidance.
The working group was first convened in March
last year. It has 15 members and draws together
the interests of various key public bodies; the
Convention of Scottish Local Authorities, the
Society of Local Authority Lawyers and
Administrators in Scotland, the Society of Local
Authority Chief Executives and Senior Managers,
the Association of Chief Police Officers in
Scotland, the Scottish Police Federation and the
Association of Scottish Police Superintendents are
all members. Some of the members double up as
representatives of their local authorities—in
particular, Glasgow City Council, the City of
Edinburgh Council, Scottish Borders Council and
North Lanarkshire Council. The group’s main task
has been to support the implementation of the
non-legislative recommendations of Sir John Orr’s
“Review of Marches and Parades in Scotland”, but
it has also had a role in informing development of
the provisions in the Police, Public Order and
Criminal Justice (Scotland) Bill.
The group meets formally and informally. It has
held four formal meetings and has established a
series of sub-groups that focus on developing
specific parts of the guidance. Much of the group’s
correspondence has been conducted through email as the draft guidance has taken shape.
We have recognised the importance of keeping
the key marching organisations informed of the
working group’s progress as well as the progress
of the bill, although they are not formally
represented in the group. We have met separately
with the Orange order, the Apprentice Boys of
Derry, Cairde na hÉireann and the West of
Scotland Band Alliance.
The group is due to convene again in the
second half of April when we hope to be in a
position to sign off the draft guidance and the
report. We then plan to circulate both documents
to a wider audience for formal comment, including
all 32 local authorities, all eight police forces and
the marching organisations, before the final
version is approved by ministers.
The purpose of the guidance is twofold. First, it
spells out the main legislative changes for local
authorities and where their responsibilities lie.
Secondly, it sets out the good practice that
authorities should consider under the new rules
when assessing notifications to march. Those
areas of good practice flow directly from Sir John
Orr’s recommendations.
Our overall aim throughout has been to produce
a clear, practical and effective tool that will be of
genuine benefit to local authorities and march
organisers alike.
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As the committee will already be more than
familiar with the legislative changes that make up
the first section of the guidance, I will outline some
areas of good practice that do not feature in the
bill. The guidance includes sections on how local
authorities might create opt-in lists, introduce
codes of conduct, develop how-to guides, hold
precursory and debriefing meetings, attempt to
assess risks and encourage organisers to attend
risk assessments. Those issues are not enshrined
in statute because we accept that some marches
will cause more difficulties than others and that
local authorities and the police are best placed to
decide the detail of what will best suit their specific
needs in the particular circumstances.
The committee will note that the bill makes no
provision for community consultation on each
notified procession. The Deputy Minister for
Justice wrote to the convener on 13 March to
explain his thinking behind that decision. In
essence, it would be extremely difficult to
distinguish
in
legislation
between
those
processions for which consultation should
automatically take place and those for which it
would not always be necessary. Moreover, as the
vast majority of local authorities deal with relatively
small numbers of processions, we took the view
that to place all authorities under a statutory duty
to obtain the views of communities on each
procession would introduce a disproportionate
bureaucratic burden, which we are keen to avoid.
The guidance goes into some detail about
various
ways
of
achieving
community
engagement. It explains how existing legislation in
the Local Government in Scotland Act 2003 might
play a part in the planning of marches and
parades and how section 67 of the bill, which will
amend the 1982 act, will require local authorities
to provide communities with more information on
processions. Taken together, those duties will give
community members sufficient information to
make representations about particular marches if
they so wish. The draft guidance also emphasises
that good practice can play a valuable part in the
seeking of community views and in keeping
communities informed of what is happening; for
example, community bodies could be invited to
attend the opt-in lists and the precursory and
debriefing meetings.
A key part of the new procedures will be about
monitoring how successfully local authorities and
the police put the new processes into practice. Sir
John Orr made it clear in his report that he does
not believe that that will be an onerous task, so
although discussions on monitoring are at an early
stage, we are working on that basis. We are also
mindful of the reform agenda, so we hope that it
will be possible to incorporate monitoring of
marches and parades into the existing returns that
are provided by local authorities. We are in
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discussion with the Convention of Scottish Local
Authorities to see how we might do that without
placing additional undue burdens on local
authorities.
We have included in the annexes to the
guidance a number of standard templates to
provide a standard notification form for organisers,
a standard letter that authorities can send to
bodies on their opt-in lists and a standard risk
assessment form. Authorities will be under no
statutory requirement to use those templates,
which they will be able to adapt to suit their
purposes. However, members of the working
group felt that it would be helpful to provide
templates from which local authorities could work.
Over and above that, we have provided at the end
of the draft guidance a step-by-step guide and a
flow chart to show how the processes would work.
Those are intended to allow practitioners to see at
a glance how the new processes should operate in
practice.
To summarise, the principal aim in creating the
guidance was to produce a useful practitioner’s
guide to the new processes. The guidance also
aims to carry a clear message to local authorities
about the importance of implementing Sir John
Orr’s
recommendations
and
how
those
recommendations—statutory and non-statutory—
can be achieved without our needing to implement
bureaucratic or overly complicated procedures.
14:15
The second document, which is the report of the
working group on marches and parades, has been
provided to the committee to set the guidance
document in context. Its purpose is quite different
from that of the guidance. Whereas the guidance
is intended to be a working tool for practitioners,
the report sets out for the record how each of Sir
John Orr’s 38 recommendations is being
implemented. Although the report complements
the guidance, it serves a fundamentally different
purpose and therefore delves into a number of
areas that are not covered by the guidance,
although there is some overlap and duplication of
text between the documents.
Both documents still require some tidying up, not
least to ensure that they are fully consistent with
one another. However, as members will probably
have gathered from reading the documents, our
efforts have been focused on ensuring that the
guidance is fit for purpose. I am happy to take
questions on the guidance and to hear committee
members’ suggestions on how we could improve
it.
The Convener: I am grateful to Mr Merrill for the
clarity of his preliminary comments. Committee
members will have received copies of the
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minister’s letter, which has been circulated. I
presume that members also have copies of the
COSLA letter.
I understand from Mr Merrill’s opening statement
and from my reading of the documents that the
working group had no wish to be overly
prescriptive. However, given that authorities will be
able to choose to use different templates and so
on, did the working group give any thought to what
might happen if someone challenges the way in
which guidance has been applied? I presume that
the minister will be the ultimate arbiter on the final
guidance, but what would happen in the event of a
challenge in the early stages? Obviously, if the
draft guidance document is being circulated for
further consultation, the document may need to be
clarified again. I trust that the committee will be in
the loop on all of that.
Alastair Merrill: It will, indeed.
The Convener: How did the working group
approach the matter? I appreciate that an overly
prescriptive approach would cause difficulties
because of the identified differences among
authorities, but what will ultimately happen if
someone wishes to object to the way in which a
process has been handled?
Alastair Merrill: I think that that will come out
during the monitoring and evaluation process. As
the draft guidance has now been agreed by
COSLA, the draft document will be put to the full
working group for its agreement at the next formal
meeting. The guidance document that will then be
sent out will have been agreed and endorsed as a
statement of good practice by all the key public
bodies that deal with marches and parades.
Therefore, if an authority wishes to diverge from
the guidance, we will expect it to have good
reason for doing so.
We hope that any such issues will become
evident during the consultation process. If a good
reason emerges, we will amend the final published
version of the guidance accordingly. If it does not,
we will watch how the guidance works in practice.
As I said, we are keen not to be overly
prescriptive. We want the guidance to help to turn
the bill into a measure that will achieve the
Scottish ministers’ desired outcomes of better
control and management of marches and parades,
better information and better involvement of
communities. We will follow closely how the
guidance is implemented and then take stock if
evidence emerges of vastly diverging practices.
The Convener: You said that you have met
marching organisations and various groups that
will, as marchers and processors, have an interest
in the guidance. Will such groups have an
opportunity to feed back into the process before
the guidance reaches its final stages?
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Alastair Merrill: Yes—they will be formally
consulted after the working group’s next meeting.
Informally, we have also met them separately.
Only last week, I met representatives of the
Orange order and gave them a copy of the
guidance and invited their comments on it. I will
meet representatives of Cairde na hÉireann next
week to talk them through the guidance and to
seek their feedback.
Bill Butler (Glasgow Anniesland) (Lab): When
we took evidence at stage 1 in Glasgow city
chambers, it was obvious that consultation of
communities is an important part of the bill. It is
important that communities be able to interact
positively to influence events when that is
considered appropriate.
You said that some of the draft guidance will
facilitate community consultation. Will you
elaborate a little on how the community planning
process can help communities to become involved
in consultation on marches and parades? You also
said that community representatives would be
allowed to attend the precursory and debriefing
meetings—I think I quote you correctly—which is
good, but how will they have a direct influence on
those meetings? Obviously, it is for the police and
local authorities to assess risk, so will the
community have an input?
Alastair Merrill: That will depend very much on
the circumstances of the march. I think that I said
that community representatives could be invited to
attend, rather than that they would have an
automatic right to attend. I apologise if I gave that
impression.
Bill Butler: I quite liked that impression. What
you have just said worries me slightly.
Alastair Merrill: We are trying to set out a
framework for what constitutes good practice. It
should be something that local authorities believe
can and will work and that they are prepared to
make work. The aim is to strike a balance.
Community planning is one process that creates a
framework. We have identified some of the other
processes and means by which communities
could get involved. We have made it clear in the
guidance that ministers expect communities to be
involved and consulted proactively. We stopped
short of legislating for that, for the reasons that
Hugh Henry outlined in his letter to the committee.
Bill Butler: I accept what the minister said, but
there is an opportunity to change the guidance so
that it says that community representatives will
have the right to attend meetings, rather than that
they may or may not be asked to attend. That is
important, if they are to have any influence, which
is essential. The change of words is not simply
semantic.
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Bill Butler: I would like you to do that, if the
committee agrees.
Alastair Merrill: The concern that some
members of the working group would have is that
the suggested wording would imply that any
community representative would have the
absolute right to attend a meeting, rather than that
they would have the right to request to attend.
Bill Butler: Again, you are worrying me slightly,
after starting so well. I would like my suggestion to
be put into the process, regardless of whether it is
acceptable. That would be a much more positive
approach.
Callum Percy (Scottish Executive Justice
Department): Community representatives will not
attend meetings as observers. They will be invited
to have their say and to offer input at, rather than
just to watch, proceedings.
Bill Butler: I take your point, but that can
happen only if they have been invited to attend in
the first place. If they have not been invited to
attend, they will not be able to take part. That is
my point in a nutshell.
Alastair Merrill: We will certainly take the
suggestion back to the working group and hear
members’ views on it.
The Convener: In some councils, the matter will
be dealt with by only a small number of
councillors. I presume that COSLA has argued
that where a march or parade is likely to have an
impact on a community, all elected members will
have the right to be involved at an early stage.
Callum Percy: Elected members
involved through the opt-in lists.

will

be

Bill Butler: Mr Merrill, you missed out one small
point. Can you say in a little more detail how the
community planning process will help communities
to be more involved?
Alastair Merrill: I apologise, Mr Butler.
Community planning partnerships have discretion
to set priorities for a particular area. It could be
decided that one priority for the area was
marches, parades and processions. If that were to
happen, community bodies would have the option
to participate in planning public services around
such events.
Bill Butler: I am obliged. That seems sensible.
Jackie Baillie (Dumbarton) (Lab): I associate
myself with Bill Butler’s remarks on communities
being notified and invited to meetings. Those are
critical points.
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I point out one inadvertent error that has not
been captured: the spelling of the minister’s name
on page 2 of the draft guidance. I am sure that that
will be rectified following this meeting.
There is a helpful comment on dispensations in
paragraph 16. It is particularly helpful that you
spell out the flexibility that exists to allow the
notice period to be waived if there has been a
factory closure or unexpected redundancy
announcement, for example. You go on to make
suggestions for the advertising of processions that
are entirely reasonable in cases in which 28 days’
notice has been given, but what is your guidance
or expectation for emergency situations in which a
dispensation has been granted?
Alastair Merrill: Again, it would depend on the
circumstances. We do not want to be overly
prescriptive about how authorities should advertise
marches. If a march is a major event that will
attract a lot of publicity and media coverage,
opportunities will be associated with that. Council
websites and libraries could also be used. Only in
exceptional circumstances would we envisage
authorities taking out newspaper adverts to
publicise a particular march. You will recall from
earlier discussions the concerns that COSLA
expressed that authorities might be obliged to take
out particular forms of advertisement for each and
every march. To try to allay those fears, we set out
a range of options for publicising marches.
Depending on the circumstances, those or other
means could be used.
Jackie Baillie: So it is conceivable that, if the
timescale was tight, none of those suggestions
might necessarily apply.
Alastair Merrill: Indeed. We are not saying that
those are the only means that local authorities
could use; they are only some of the means.
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): Yesterday evening, I had the
pleasure of meeting the members of the
committees of all the common ridings and festivals
in my constituency. I hope that you agree that the
organisation of those festivals and common ridings
provides an example of existing best practice. Of
course, the organisers in those cases are the
communities, so it should be stressed that there
are many instances in which organisers and the
community are not the same.
Will you go into more detail as to how marches,
parades and processions that exhibit best practice
on insurance, organisation and their relationship
with the police—such as the common ridings and
festivals, which already have close relationships
with the police, even though the marches begin at
the end of May and continue throughout the
summer—could be exempted from the regulations
after the bill has been passed? If marches exhibit
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best practice beyond that which is in the draft
guidance, they should not be burdened by overly
complex and bureaucratic local authority
procedures.
Alastair Merrill: That is absolutely right. I hope
that the guidance—particularly the flow chart at
the end of the guidance, which shows how the
process would work—will reassure organisations
such as the common ridings that, even if they
were not exempted, the full process would not
apply to them. We envisage a relatively small
number of exemptions, because exemption means
exemption from the notification process, which is
simply to inform the council that a march is
intended to take place. Where that is already
happening, where it is long-established good
practice and where all the links and management
arrangements are in place, everything that we
propose undoubtedly already happens. The only
difference would be the use of a standard
notification form that would give the local authority
formal notification that the common riding was to
take place on such and such a date.
14:30
Equally, if the local authority considers that there
is a case for exempting an organisation even from
that notification process, it is invited in the
guidance to write to the Scottish ministers. The
ministers might then decide to make an order at
the Scottish Parliament.
I stress that we have gone to considerable
lengths to try to move the guidance away from
being what someone described as a jobsworth’s
charter that would impose a bureaucratic process
on each and every march to being a tool that will
ease the progress of marches through the
approval process and provide local authorities with
the appropriate tools to focus on the contentious
and difficult marches for which there might not be
tried and tested processes.
Jeremy Purvis: I understand that there is no
specific mention of armistice gatherings, parades
and marches in the guidance, other than the
expectation that funeral parades will be exempted.
However, armistice day marches have a different
position than most. Has the working group given
any consideration to such marches?
Alastair Merrill: There has been no specific
consideration of armistice day marches, although
their organisation involves road closures,
diversions and the co-ordinated efforts of different
parts of the local authority and the police. Although
one could make a case for exempting them, the
procedures for such marches are tried and tested
and the only difference that the guidance would
make would be that the organisers would be
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notified and added to the list of processions that
take place in a particular area.
Jeremy Purvis: You mentioned road closures,
which many marches involve, either on trunk or
local roads. Apart from only a couple of the
common ridings, the rest require road closures. As
you will be aware, separate guidance on road
closures has been discussed in the transport
department. Have you considered that guidance,
which has not been implemented throughout
Scotland, but is nevertheless live?
Would not it be better to tear up that other
guidance and have overall guidance so that any
organiser or community may consult best practice
on marches and parades notification as well as
information about road closures? Few marches or
parades do not involve them both, so it seems
burdensome to have two separate sets of
guidance from two Executive departments with
their different timescales and formats.
Callum Percy: The guidance to which you refer
has been around for some time—since 1984, I
think. We will have a word with our colleagues and
see where we can go with that.
Jeremy Purvis: Just for clarification, the
guidance is a bit more up to date than that.
Dumfries and Galloway proposed guidance—
Callum Percy: Yes, the guidance was re-issued
recently. We will certainly work with our colleagues
on that.
Jeremy Purvis: I would be grateful for that.
Alastair Merrill: We will ensure that we look at
that matter before the next iteration of the
guidance.
The Convener: In the minister’s letter to us, he
said that he was happy to refer back to existing
guidance and that he sought only to add
provisions to the bill to deal with potential
difficulties in communities.
COSLA is somewhat exercised about costs. Are
you in a position to make any comment about
that?
Alastair Merrill: All I can say is that we have
seen no evidence to suggest that there is a need
to revisit the costings that we produced in the
financial memorandum. I accept fully that those
costings were based on a number of assumptions
that are open to debate and dispute, but we have
not seen concrete evidence from COSLA on what
councils would have to do over and above current
requirements and current good practice as a result
of the bill.
The Convener: Have you seen a copy of the
letter from COSLA to the committee? Perhaps it
has not been circulated.
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Alastair Merrill: Yes—I have it somewhere in
my enormous bundle of papers. I do not attempt to
dispute the estimated costs from the bloody
Sunday march, but the letter demonstrates what is
going on already. It is not clear what COSLA
claims it would have to do additionally to police
and organise a march after the bill has been
passed that it is not already doing. COSLA refers
to one of the most difficult and contentious
marches. We sent observers along to that march
to discuss its handling and policing.
The Convener: I appreciate your evidence, but
will you go back to the working group and request
a letter from it to the committee outlining the
costings arguments? COSLA has written to me, so
I would like to be able to respond, having had
something in writing from your good selves.
Alastair Merrill: I will certainly send something
in writing, but it will not be from the working group
because members of the group have to agree to
differ on the costings. As you are aware, COSLA
representatives are key members of the group.
The Convener: I take your point. In the absence
of any other questions, I thank you both for making
yourselves available this afternoon.
We will have a five-minute suspension while we
assemble the minister.
14:36
Meeting suspended.
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14:40
On resuming—

Police, Public Order and Criminal
Justice (Scotland) Bill: Stage 2
The Convener: The next item is day 4 of stage
2 consideration of the Police, Public Order and
Criminal Justice (Scotland) Bill. Today the
committee will not go further than section 82. If we
do not reach that section, consideration of
amendments will be carried forward to our next
meeting, which is on 18 April. I welcome the
minister and his team. I am grateful to the minister
for attending, as I gather that he has had a little
episode of health difficulty. Paul Martin has
indicated that he expects to attend for those
amendments that concern him directly. Colin Fox
has apologised for the delay in his attending this
afternoon’s meeting. He intends to join us as soon
as he can. I remind members that, because of the
recess, the final lodging date for amendments to
be considered at our next meeting is tomorrow, 29
March, at noon.
Section 69—Increase in maximum term of
imprisonment for certain offences
The Convener: Amendment 2, in the name of
Stewart Maxwell, is grouped with amendments 2A,
233, 3, 3A, 234, 202, 203 and 235. I will put the
questions on amendments 2A and 3A before the
questions on amendments 2 and 3, respectively.
Mr Stewart Maxwell (West of Scotland) (SNP):
Amendments
2
and
3
are
relatively
straightforward. They follow the same logic that
the Executive has used in sections 69(1), (2) and
(3). Sections 69(2) and (3) in effect double the
sentence for possession of a sharp implement—a
blade or knife—in a public place from two to four
years for those who are convicted on indictment.
Although I welcome that provision, why should we
double the sentence for convictions on indictment
but not for convictions in summary cases? As the
Executive is aware, the latest available figures
show that there were approximately 2,800
convictions for the offence, of which 42—
approximately 2 per cent—were on indictment.
Two of those convicted on indictment received the
maximum sentence. The other 98 per cent of
convictions would be left untouched by the bill.
I am aware that the Executive has said publicly
that it supports extension of the sentence for
summary convictions. This is the perfect
opportunity to do that. If the Executive believes
that it is right to use the bill to double the sentence
for convictions on indictment, it is logical for it to
do the same for summary convictions. The
Executive is using the bill to amend section
49(1)(b) of the Criminal Law (Consolidation)
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(Scotland) Act 1995; I suggest that we also amend
section 49(1)(a). The bill amends section
49A(5)(a)(ii); I suggest that we also amend section
49A(5)(a)(i). The effect of those two simple
amendments would be to double the sentence for
summary convictions from six months to one year.
I doubt that I will be persuaded to support
amendments 2A and 3A, as I think that doubling
the sentence from six months to a year probably
strikes the correct balance, but I will wait to hear
Jeremy Purvis’s arguments. I will also be
interested to hear what other members and the
minister have to say.
I move amendment 2.
14:45
Jeremy Purvis: No one can be in any doubt
about the scale of the problem of knife crime in
Scotland. All committee members were struck by
the presentation that was given to us by Dr
Michael Sheridan and Dr Jean Moller. It is worth
repeating the statistics from their research. In
2003, 72 murders with sharp implements took
place in Scotland and 193 attempted murders
involving a knife took place in Strathclyde alone.
Those are the bare statistics. Underlying those
statistics are many individuals with deep problems,
chaotic lifestyles or just an inability to go out on a
Friday night without an extremely dangerous
weapon. Therefore, not only the criminal element
but the societal problem needs to be dealt with.
The suite of amendments in my name, which are
connected, aims to shift the debate towards using
our criminal justice system flexibly. Amendment
2A would amend amendment 2, in the name of
Stewart Maxwell, by increasing the maximum term
of imprisonment to 18 months. Amendment 233
would increase the maximum sentence on
indictment to seven years.
Far from seeking to become involved in a
bidding game in which individuals or parties try to
appear to be tougher than others are on
sentencing, I have linked those amendments to
amendment 235, which introduces a new concept
in sentencing. That new concept is the custody
and behavioural order, which is essentially
consistent with the recommendations of the
Sentencing Commission for Scotland. The
commission recommended that we move away
from simple custodial sentences to which no
conditions for release or other conditions are
attached when the sentence is handed down by
the sheriff. Those conditions could include, for
example, a community sentence model that is
attached to a custodial sentence.
Within the window of seven years that
amendments 233 and 234 propose for possession
of a knife or sharp implement in a public place or
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school, both a custodial and a community
sentence could be imposed that would be shaped
around the individual’s offending behaviour.
Amendment 235 would allow the court flexibility in
deciding whether a custody and behavioural order
was appropriate for an individual and what
conditions should be required to rehabilitate the
individual in the community. Such a flexible option
would allow sheriffs to hand down, for example, a
two-year custodial sentence and a five-year
community sentence the latter of which included
attendance on a programme. The programmes
might deal with anger management or with other
aspects of the offending behaviour for individuals
with chaotic lifestyles. For example, training or
housing interviews could be required.
I hope that the minister will accept that I have
lodged my amendments in good faith as a way of
moving the debate beyond simply stating what the
maximum sentence should be. As Stewart
Maxwell said in an intervention during the stage 1
debate, the issue is not just about increasing
sentences. I want to move the debate on.
If the minister can respond positively by
confirming that such criminal justice measures will
be considered as a way of taking forward the
Sentencing Commission’s recommendations, I will
not press my amendments at this stage. However,
I will reserve the right to lodge them again so that
it can be established whether Parliament
considers that simply extending sentences is the
right way forward or whether there is a cross-party
consensus in the Parliament on the need for
sentences with additional measures attached that
will help individuals, make communities safer and
ultimately be more effective.
I move amendment 2A.
Bill Butler: I welcome the opportunity to debate
these serious matters. We all realise the
seriousness of the subject that we are discussing.
Amendments 2A and 3A, in the name of Jeremy
Purvis, would increase the maximum sentence for
possession of a knife from the 12 months that is
proposed by Stewart Maxwell to 18 months. I
understand Jeremy Purvis’s good intentions in
lodging the amendments, but I have two problems
with them. If an offence is worthy of an 18-month
sentence, should it not be moved up? Why is it to
be subject to a summary trial? If we agree to
amendment 2A, will that not create a variety of
maximum summary sentences? That is a
consequence that we would not want, although I
am sure that it is unintended.
A few things strike me on amendment 235,
which concerns custody and behavioural orders.
One is that there might be a problem with the
process, because there has been no consultation
on the proposal, which in effect would introduce a
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new sentence. Because we have not consulted on
it, there is no indication of the cost of setting up
and supervising the rehabilitation programme that
Jeremy Purvis outlines. If an offender who is
subject to a custody and behavioural order is not
eligible for early release, what incentive is there for
them to engage in the rehab programme?
That said, we should reflect on some of the
issues that Jeremy Purvis has ingeniously brought
before the committee. However, there are too
many unanswered questions for me to be able to
support the amendments in his name.
Jackie Baillie: I concur with those remarks.
Provisions on knife crime deserve substantial
consideration, but no evidence was presented on
Jeremy Purvis’s proposals at stage 1. Although I
acknowledge his intentions to move the debate on,
I am concerned that one of the unintended
consequences of extending the penalty on
indictment for possessing a knife to seven years
would be to signal that we treat knife crime and
gun crime in exactly the same way. The difficulty
with doing that is that it might have the undesirable
effect of causing young men to decide to run
around with guns instead of knives because the
penalty is identical. I do not think that that is the
intention, so we need to reflect further on the
proposal.
There is a degree of logic to amendments 2 and
3, in the name of Stewart Maxwell, in that they
mirror the bill’s provisions on knife crime that is
dealt with on indictment. We look forward to
hearing what the minister has to say about that.
Maureen Macmillan (Highlands and Islands)
(Lab): I have a question for Jeremy Purvis on
amendment 235. We already have rehab services
in prisons and the Management of Offenders etc
(Scotland) Act 2005 is meant to roll those services
out into the community once a prisoner has been
released. What difference does Jeremy Purvis see
between his proposals and those in the act, which
will soon be implemented?
I will comment on amendments 2 and 3. We like
to have our legislative proposals neat, tidy and
waiting for the most suitable bill to put them in. In
the past, I have persuaded the Executive to put
into a bill something that it was holding for another
day, so I am interested to hear what Stewart
Maxwell has to say and whether he can persuade
me to vote for amendments 2 and 3.
The Convener: I had some concerns about the
fact that the costings of custody and behavioural
orders were not presented up front for us to
debate and test. Some interesting ideas are being
floated, but the practicality of legislative proposals
is always in my mind because, once something is
on the statute books, unintended consequences
might arise. That point would have been ironed
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out, I hope, had we had an opportunity to consider
the proposal a little more clearly.
The Deputy Minister for Justice (Hugh
Henry): Clearly, committee members have raised
a number of issues and I sympathise with most of
what has been said. I think that we all agree that
we should strengthen the law on knife crime where
possible. However, to echo a comment that the
convener made about unintended consequences,
we also want the law to be effective in practice.
Stewart Maxwell asked why we are acting on
indictment cases but not on summary cases. The
answer is, of course, that we are also acting on
summary cases. We are doing so in our summary
justice bill—the Criminal Proceedings etc (Reform)
(Scotland) Bill—which is intended to come into
force only a few months after this bill.
Our logic is that the best way to address the
issues is by looking at them not just neatly but
coherently. We might have been tempted to jump
in for the sake of getting a couple of months ahead
of our summary justice bill, but I think that we
might have been accused of opportunism had we
chosen to do that. We are not opposed at all to
what Stewart Maxwell proposes; it is a matter of
how best to deal with the issue. If Parliament
decides to accept what Stewart Maxwell proposes,
we might need to do some tidying up of language
and coherence in our next bill, but that would not
be an insurmountable problem.
I will be guided on this by the committee’s
thoughts. Does it prefer to take the coherent and
logical approach and deal with the sentencing
issue in our summary justice bill? Alternatively,
would the committee rather deal with the issue
now and have sentencing changes implemented in
this bill some months ahead of the summary
justice bill? If the choice is the latter, we will make
whatever adjustments are necessary.
I move on to Jeremy Purvis’s amendments. I
understand his position and, indeed, I would agree
with him on most of the issues that he raises.
However, I am not sure that I agree with him on
how we should address the inconsistencies to
which other members have referred. That is not to
trivialise or minimise the implications of knife crime
or, indeed, the extent of it, but I worry that we
might send out a message that those carrying a
gun will be dealt with in the same way as those
carrying a knife. I would not want Scotland to
develop the same culture, bad habits or
outrageous activities that we see in other parts of
the United Kingdom.
I spoke yesterday to police officers in Greenock
whose view is that if the proposed sentencing
changes were made, there would be the potential
at least for people to start looking at the carrying of
guns and knives in the same way. That is not
something that we can be definitive about—we
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would find out only after the event—but I am not
sure that it is worth the risk. It is right that we give
out a serious message that carrying guns, whether
pistols or semi-automatics, is not acceptable.
Serious sentences are already available for gun
use.
I think that Bill Butler is right about trying people
on indictment. If the Crown Office thought that an
offence was sufficiently serious to merit a
sentence that went beyond the 12 months that is
available to a summary court, I would have
thought that the logic would be to try the person on
indictment and, indeed, in a court where the
penalty might be more than 18 months. I worry
that if the amendments were agreed to, potentially
serious offences might go to the wrong court and
thereby attract sentences that might not be
justified in the circumstances. Bill Butler is correct
to suggest that our summary proceedings would
contain a stark anomaly, because the only offence
that would attract a sentence of 18 months would
be that of possessing a knife. That would
significantly change the nature of our summary
courts.
15:00
We are not being complacent or disagreeing on
the extent of sentences. Most people agree that
tougher sentences are needed but, if we agreed to
the amendments in the name of Jeremy Purvis,
some issues would need to be teased out
carefully. The matter that Maureen Macmillan
raised would also have to be reflected on. We are
not disposed to accept what Jeremy Purvis
proposes, although we share his view on the
signals that the Parliament needs to send and on
how we deal with serious crime, which knife crime
is. However, we have a duty to deal with it
coherently.
Further work needs to be done on probation and
custody orders. Who has responsibility might have
been misunderstood. Once an individual is in
prison, it is not the court but the Scottish Prison
Service that is responsible. If we agreed to the
relevant amendments, we would create confusion
about who should be responsible for varying
something. I am also not persuaded that varying a
sentence after it has been imposed is necessarily
the right thing to do.
Convener, I do not know whether to deal with
Colin Fox’s amendments.
The Convener: Colin Fox gave apologies,
which I tendered on his behalf. However, he has
now appeared in time, so I will allow him to speak
to the amendments in his name, after which other
committee members and your good self will be
able to speak to them.
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Hugh Henry: In that case, I will leave my
comments at that.
The Convener: I ask Colin Fox to speak to
amendments 202 and 203 and to the other
amendments in the group. I remind committee
members that we will treat these remarks as if
they had been made at the appropriate time.
Colin Fox (Lothians) (SSP): Thank you for
accommodating me, convener. I apologise to the
committee and the minister for not being present
earlier.
The purpose of amendments 202 and 203, like
that of the other amendments in the group and of
the bill, is to address the incidence of knife crime,
the carrying of knives and sentencing policy
thereon. The approach that I have taken is to
suggest that sentencing policy alone will not solve
the problem, which is deep-seated, cultural and
habitual.
Amendment 203 takes the alternative view that
we are dealing with a deep-seated cultural
problem that has been with us for a long time. One
aspect of the debate is that the problem is far
greater in the west of Scotland, although it is not
exclusive to that area. I am mindful that in the
Lothians, for example, incidents of aggression and
violence occur and people often resort to violent
measures. However, I am struck by the difference
between the incidence of knife crime on Lothian
Road in Edinburgh on Friday and Saturday nights
and its incidence in the centre of Glasgow or in the
west of Scotland. That makes it clear that the
problem is cultural, habitual and deep-seated
throughout the country, but particularly in the west
of Scotland.
Amendments 202 and 203 reflect my view that
sentencing policy will not change that. Measures
such as doubling the sentence are not the answer.
I have tried to suggest that we address the
problem by persuading young men that to carry a
knife does not make them hard and that, in fact,
the opposite is true. We must break such habits.
Amendment 203 seeks to provide a disposal that
will address what makes young men carry knives
and resort to doing the things that they do. It offers
the court an alternative to sending them to jail
because, once they are in the penal system, they
are like hamsters on a wheel—they go round and
round and have little opportunity to change. The
disposal that I have proposed is the imposition of
an order that would allow men in that situation—it
is men whom we are talking about—to be sent for
counselling that addresses why they carry knives
and seeks to break that cultural habit.
The Convener: Do you wish to say anything
about any of the other amendments in the group?
Colin Fox: For some of the reasons that I have
just given, I am not attracted to the proposal to
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increase the sentence that can be imposed. I do
not think that doubling the sentence in summary
courts is the direction in which we should go
because I am not sympathetic to the idea that that
will change people’s behaviour. It is clear from the
evidence that the committee received that the
sentence that can be imposed does not register in
the mentality of young men in Scotland who go out
carrying a knife. For those reasons, I oppose the
plans to increase sentences.
Bill Butler: I have listened with interest to what
Colin Fox has said and believe that it contains a
great deal of good sense. His proposal addresses
a side of the equation that I think we would all
agree needs to be addressed. The chilling
evidence that we took from Chief Superintendent
Carnochan at the Strathclyde police violence
reduction unit will stay with me and, I am sure, all
the members who listened to him. He told us that,
especially in west central Scotland, some young
men have no idea of social skills such as
compromise, are not able to walk away and do not
know how to iron out problems other than by
resorting to violence. We can all agree that if we
are to find a solution to the problem, that side of
the equation definitely needs to be addressed.
However, I part company from Colin Fox on
account of his failure to tackle the other side of the
equation, which we must do through condign
punishment. By that, I do not mean punishment
that is unnecessarily severe or inappropriate; I
simply mean appropriate punishment. The
imposition of such punishment is part of the
process of thinking about the victims of crime. To
leave out that element by simply emphasising
rehabilitation is lopsided and, although Colin Fox’s
proposal is well intentioned, I just could not
support it. We must deal with both sides of the
equation.
The Convener: As no other member wishes to
comment on the amendments in the name of Colin
Fox, we will hear from the minister.
Hugh Henry: Colin Fox made a number of
interesting points and identified several matters on
which there is quite stark debate. He talked about
cultural issues, but there are people who say that
there are no cultural issues and that the problem
should be described in a different way. However
we describe it, it is serious.
Colin Fox said that a change in sentencing
policy would not affect people’s behaviour, but I
would argue that sentencing policy must have a
part to play in resolving what is happening. I do
not suggest for a minute that a more severe
sentencing policy alone will be sufficient. That is
why we have created a national violence reduction
unit and why we had a major conference in
Glasgow yesterday to facilitate engagement with
the wider public and with organisations throughout
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Scotland on what all of us can do to change the
culture—or whatever we want to call it.
Colin Fox suggested that the sentence that can
be imposed does not register when a young man
goes out with a knife but, frankly, it should. It
would be remiss of us to say that our approach to
sentencing is that if a crime does not register as
serious, we will not bother with it at all. Society
needs to know that we are taking the issue
seriously; the message might get through
eventually. There is much more debate to be had
about how we tackle knife crime. What can we do
about behavioural and societal interests and
issues? What can we do through the use of the
legislation? What can we do to make the public
feel not only that they are being protected but that
they can influence what should be done?
On the one hand, there will be those who argue
that we should go much further and that carrying a
knife should carry a mandatory sentence. There
are those who suggest that there should be longer
sentences. Whatever we do, we need to reflect on
the interests of those whom we represent and on
what we as legislators can do to make
improvements so that Scotland is a much safer
place. We also need to try and engage the wider
society that has an interest in the issue, whether it
be a victim or the family of a victim; the family of
someone who foolishly carried a knife and is now
having to pay the penalty; or the organisations that
seek to help to rehabilitate offenders and turn
them away from their violent actions. Each and
every one of us has some degree of responsibility
to contribute to that.
My final point is about amendment 203, which
would cause some problems. As it stands, the bill
deals with the type of situation that Colin Fox
describes, but I am not sure that it is right to make
it mandatory. That could cause some confusion
about appropriate sentences and I would not want
something that is effective to be used
inappropriately.
Mr Maxwell: I will not keep the committee very
long. On Jeremy Purvis’s amendment 235, Bill
Butler, Maureen Macmillan and Jackie Baillie
raised entirely appropriate points about evidence,
consultation, costs and the fact that there is a new
sentence on which we did not take any evidence
at stage 1. Amendment 235 contains interesting
ideas, and perhaps it should come back to the
committee later. If we had had more time to
discuss it at an earlier stage, we might have come
to a different conclusion, but I will not support
amendment 235.
On amendment 202, we heard evidence about
balancing the stuff that Colin Fox talked about on
one hand, and appropriate sentencing for those
who carry knives in public and use them on the
other. It is entirely appropriate that we consider
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sentencing. Jeremy Purvis’s comment that it is not
all about sentencing was also appropriate. That is
why amendments 4 and 7, to which we will come,
and the things that we do outwith legislation are
extremely important. We are talking about the
balance between the bill and the amendments that
deal with sentencing and giving information to the
police—we will talk about that in a moment—and
trying to change the culture.
The structure of legislation, the rules that we put
in place and the acceptability or otherwise of
certain types of behaviour help to change the
culture. Society must speak with a single voice,
using legislation and sentencing.
I am greatly concerned about Jeremy Purvis’s
proposal to change the indictment maximum from
four to seven years, not just because of the gun
element that the minister and Jackie Baillie
mentioned, but because other serious crimes
would effectively be downgraded in the public’s
mind. I do not want to pick out particular
sentences, but I will mention one. Often, people
who rape women receive sentences of
approximately seven years, or sometimes shorter.
Although carrying a knife in public is very serious,
it is not as serious as rape, so I would be
concerned about bringing the sentences for the
two offences into the same ballpark. I could not
accept that.
15:15
Maureen Macmillan and the minister asked why
we should insert my proposed provisions into the
bill now. I will break down the figures, some of
which Jeremy Purvis mentioned earlier: there are
approximately four attempted murders with a knife
in Strathclyde every single week and 72 murders a
year, which is more than one a week.
Although I accept the minister’s point that
legislation to change sentencing powers in
summary cases will follow just a couple of months
after enactment of the bill, the logic of including
provisions to change sentencing in indictment
cases in the bill suggests that we could also
include provision for summary sentencing. If that
would deal with some of those who carry knives
and commit crimes in the intervening eight or nine
weeks—or however long it is—we should act
sooner rather than later, assuming that it would
not cause inordinate problems in the forthcoming
legislation, as the minister suggested.
I think that the minister said that he was openminded about making slight changes to the
Criminal Proceedings etc (Reform) (Scotland) Bill
to accommodate my proposals. I hope that the
committee will support amendments 2 and 3.
Jeremy Purvis: I will respond in order to
members’ comments, which I appreciate. The first
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questioned whether my amendments would create
a variety of maximum sentences in summary
cases. In advance of seeing the Criminal
Proceedings etc (Reform) (Scotland) Bill, the short
answer is yes, they would. Maximum sentences
would be defendable in knife cases, in terms of
both summary justice and having a maximum—not
a mandatory—sentence of seven years in cases of
indictment. If there are to be four attempted
murders this week in Strathclyde, it would be a
good message for this Parliament to send out that
not only is knife crime on a par with gun crime, but
it is a greater danger to society.
The bill proposes that the maximum sentence
for possession of a knife should be one year less
than the mandatory sentence for possession of a
gun. There has been little comment about how
that maximum sentence, which is very similar to
the sentence for possession of a gun, would send
out a signal that we are effectively downgrading
the seriousness of carrying a gun. I do not accept
that.
As regards cost, my proposed new section
245JA(4)(b) states that appropriate rehabilitation
programme arrangements would have to exist
before a court could make a custody and
behavioural order. The cost implications would be
minimal, because an order would be made by a
sheriff only if they were satisfied that the
arrangements for a rehabilitation programme
already existed in their area. That comes down to
the choice of the sheriff.
The minister asked whether it would be right to
allow a sheriff to attach conditions to someone’s
sentence. We need to have that debate. Given the
Audit
Scotland
report
on
rehabilitation
programmes in jail and our consideration of the
Management of Offenders etc (Scotland) Bill, I
would like to see greater consistency in sentences
passed by courts and imposed by the Scottish
Prison Service and criminal justice social workers
in the community. That is the thrust of the
Management of Offenders etc (Scotland) Act
2005.
Members will recall from debates in the chamber
and our consideration of the Management of
Offenders etc (Scotland) Bill that I argued
consistently for greater use of conditions on
release for prisoners.
Amendment 235 is consistent with drug
treatment and testing orders as well as with
supervised attendance orders for individuals. It
would send out a message and be the right way
forward. I would have liked to hear the minister
say that increased sentences and custody and
behavioural orders would be taken forward, but I
did not. I would like to test the committee on all my
amendments, on the basis that they are consistent
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with what I have been arguing for for more than a
year.
Notwithstanding the minister’s comments about
the detail of amendment 235, I would like to test
the view of the committee. Ultimately, amendment
235 would put into the sentencing regime what Bill
Butler
has
asked
for—individuals
would
understand that learning to compromise and to
walk away, as well as anger management
education and specific drugs and alcohol
programmes, should be part of our criminal justice
sentencing regime.
I press amendment 2A.
The Convener: The question is, that
amendment 2A be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR

2184

Members: No.
The Convener: There will be a division.
FOR
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 3A disagreed to.
Amendment 3 agreed to.
Amendment 234 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 234 be agreed to. Are we agreed?

Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 2A disagreed to.
Amendment 2 agreed to.
Amendment 233 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 233, be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR

Members: No.
The Convener: There will be a division.
FOR
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 234 disagreed to.
Amendment 202 moved—[Colin Fox].
The Convener: The question is, that
amendment 202 be agreed to. Are we agreed?
Members: No.

Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 233 disagreed to.
Amendment 3 moved—[Stewart Maxwell].
Amendment 3A moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 3A be agreed to. Are we agreed?

The Convener: There will be a division.
FOR
Fox, Colin (Lothians) (SSP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 202 disagreed to.
Section 6, as amended, agreed to.
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After Section 69

Amendment 203 moved—[Colin Fox].
The Convener: The question is, that
amendment 203 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR

“two to three times what the reported statistics show”.

AGAINST

Clearly, there is a discrepancy between what we
know and the reality of the situation. When
Detective Chief Superintendent John Carnochan
gave evidence to the committee, he told us that, in
his view, only one third of crime-related injuries at
accident and emergency departments are ever
reported to the police. He also told the committee
that it remains difficult for the police to combat
crime—specifically knife crime—when they do not
know the true extent of the crimes that have been
committed.

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 203 disagreed to.
Sections 70 and 71 agreed to.
After section 71
The Convener: Amendment 4, in the name of
Stewart Maxwell, is grouped with amendment 7.
Mr Maxwell: The comment was made on the
previous grouping that the bill is not about just
sentencing. I could not agree more. Amendment 4
is not a sentencing measure, but would have an
impact on how we deal with knife crime in our
society.
One of the most enlightening pieces of evidence
that the committee heard was the presentation by
Dr Michael Sheridan and Dr Jean Moller, who
graphically illustrated the problem of violence and
knife crime, especially in the west of Scotland.
Some of the statistics that they shared with us
have been mentioned already. There were 137
murders in 2005, 72 of which were carried out with
a sharp implement. In Scotland, there are
approximately 22 victims per million people, but in
Glasgow there are 55 victims per million people.
Clearly, there is a problem in the west of Scotland
and in Glasgow. Dr Sheridan’s research from 2004
showed that the police were informed only 53 per
cent of the time—in other words, effectively, they
were aware of only half of the non-accidental knife
injuries that were known to medical staff. One of
the conclusions of the presentation was that
“data that have been collected from emergency
departments can provide valuable and accurate information
about violent crime and give an insight into how to
implement effective change.”—[Official Report, Justice 2
Committee, 17 January 2006; c 1937.]

It is extremely important for the committee to
remember that when considering amendment 4.
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Over and above that, there have been other
pieces of research. Dr Rudy Crawford of the
Glasgow royal infirmary has stated that although in
2003 the staff at that hospital treated between 700
and 1,100 patients who were the victims of knife
assaults, police statistics for the same year
recorded only 404 incidents of knife crime.
According to Dr Crawford, the “true prevalence” of
knife crime is

Fox, Colin (Lothians) (SSP)
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
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As committee members are aware, I did some
research on the issue last year and earlier this
year. A survey of accident and emergency
department doctors showed that they reported
non-accidental knife injuries that they came across
directly to the police on only 21 per cent of
occasions. There is a big variation. However, we
have evidence from other parts of the world of
what happens when a mandatory reporting system
is introduced, including specific evidence from
Cardiff. When a system such as I am suggesting
was introduced in Cardiff, the number of injuries
that were reported to hospitals there was cut by
approximately a quarter. The system had quite a
significant impact on the number of knife injuries in
Cardiff simply because the police were fully aware
of what was going on and could effectively and
efficiently target their resources at dealing with the
knife crime and knife carrying that was happening.
The Scottish Police Federation supports
amendment 4. In reply to a letter from me, the
SPF’s general secretary wrote:
“I have consulted police officer representatives
throughout Scotland on the practical merits of your
proposal and am now able to say that such an amendment
would be supported by the Scottish Police Federation.”

He went on to say:
“The practical aspects of having and acting on this type
of information would assist the aim of violence reduction
and is therefore supported by police officers.”

Amendment 4 is not prescriptive: it does not
force the registering of non-accidental knife
injuries on those areas in which there is no
problem. In other words, it provides flexibility. It
does not make registering such crimes mandatory
in parts of the Highlands and Islands, where I
imagine that there is less of a problem, but it
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allows ministers—after full consultation—to
introduce a system and target that system at
where the problem lies. We all accept that the
main problem is in Glasgow, the west of Scotland
and parts of central Scotland. Nevertheless, in
other areas—some of the larger cities, perhaps—
the introduction of such a system would be
relevant.
Given that we know how little we know, in terms
of statistics and research, about knife crime, the
injuries that are caused by it and the impact that it
has on our society, and in light of police support
for amendment 4 and the impact that a system
such as the one that I propose has had in Cardiff, I
ask the committee to support the amendment.
Amendment 7 is a consequential amendment.
I move amendment 4.
15:30
Colin Fox: Attached to the minister’s letter to
the committee of 16 March is an example of an
assault survey sheet. It is designed to be filled in
anonymously, which is important. I would have a
problem if health workers were to become
embroiled in the detection and reporting of crime
and I would like Stewart Maxwell to reassure me in
that regard in relation to his amendment.
I would also like Stewart to say whether he
thinks that there is a case for waiting until the
details of the pilots in Cardiff and elsewhere are
studied before we press ahead with the proposal
in the amendment. Nobody on this committee
doubts that the incidence of knife crime is way
higher than the reported level. However, I have
some concerns about drawing health workers into
the situation by making them supply names,
addresses and so on. I think that that is a role for
the police.
Hugh Henry: I understand Stewart Maxwell’s
motivation and what he is trying to achieve, but I
cannot support amendment 4.
I agree that the underreporting of violent crime
needs to be addressed. I know that the violence
reduction unit in Glasgow is working closely with
officials in the Executive and colleagues in the
national health service and local government to
develop effective ways to increase the number of
violent crimes that are reported.
Stewart Maxwell spoke about the Cardiff pilot
being mandatory. However, I understand that it is
not statutory, which the scheme proposed by
amendment 4 would be. I also understand that the
police generally support the collection of
information and I am not sure that, following
adequate consultation, they would support the
amendment.
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Colin Fox suggested that we might wait until the
conclusion of the Cardiff study before making a
decision. However, we already have two pilot
studies on this issue—one in Glasgow and one in
Paisley, at the Royal Alexandria hospital. So far,
those studies have thrown up some interesting
information. They have shown that tremendous
care would have to be taken about how data are
collected. At the start of the Paisley pilot, clinical
staff tried to collect data by means of a
questionnaire, which patients were asked to
complete voluntarily. The decision as to whether a
patient fell into the category to which the
questionnaire would apply was, necessarily, made
by the patient, not the practitioner. However, that
approach did not work and very few, if any,
patients were willing to fill in the questionnaire.
Now, a survey-based approach has been adopted,
similar to the one that is in use at Glasgow royal
infirmary, which involves medical staff providing
data on a patient to the best of their ability.
Clearly, not all the relevant data will be available to
medical staff but, given the current concerns about
the lack of information, any data that can be
collected would be useful.
We are fully behind attempts to collect
information that would be helpful not only to the
police but to local authorities when they are trying
to work out strategies to reduce or eliminate
violence in certain areas. Once we have seen the
results from the pilots in Scotland, we might be
better placed to consider how we can develop the
approach. There is support for it in principle but
there are questions about the way in which such
work can be done.
We must also reflect on other practical factors
involved in underpinning the system by statute.
How would such a system affect the
responsibilities of accident and emergency staff
and how might they be perceived by potentially
violent or abusive patients? We would not want to
set up an onerous system that diverted staff away
from their main responsibilities, which are to save
lives and deal with injuries. Whatever we do as a
result of the pilots, a commonsense approach is
needed. We would also have the peculiar situation
that the reporting of gun crime would not be
underpinned in statute—that is done voluntarily at
present—but the reporting of knife crime would be.
To some extent, the situation is the reverse of the
one that we discussed in the debate on the
previous group of amendments.
We should by all means get as much information
as we can and consider how best that can be
done. However, we should be aware of the
sensitivities for the staff who work in accident and
emergency units. Let us find out what the
collection of information on a voluntary basis, as
happens for gun crime, can achieve. We will
evaluate the outcome of the pilots. We support the
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measure in principle, so we do not reject Stewart
Maxwell’s proposals out of hand; we merely
suggest that amendment 4 is not necessarily the
best way in which to achieve our aims and that we
should reflect carefully on the results of the pilots
that are being undertaken.
Mr Maxwell: To answer Colin Fox’s question, as
I probably should have said in my opening
remarks, the intention is to have an anonymised
survey system. The power to make regulations
would lie with the Executive. All our discussions
and all the information from ministers have been
based on having an anonymised survey system,
treating the issue sensitively and not putting staff
in a difficult or dangerous situation. The aim is to
provide information to the police about where and
when crimes take place and what groups of
people are involved. The information would be
anonymised, but it would give the police
intelligence to allow them to take appropriate
action. I am sure that that is the intention of the
present pilots at the RAH and in Glasgow. The
minister is right that the Cardiff pilot is not on a
statutory footing, but that does not necessarily
mean that ours should not be.
I understand the point about the slightly strange
anomaly that the reporting of gun injury would not
be statutory, but I have two points on that. First, I
am sure that we could amend the bill at stage 3 to
sort that problem. Secondly, the reason why I did
not include such a measure in amendment 4 is
that neither the police nor the doctors who gave
evidence at stage 1 thought that there is any
problem with the reporting of gun crime. They
were asked specifically about the difference
between knife and gun injuries, but they saw no
problem with the reporting of gun injuries. It
therefore did not seem particularly appropriate or
useful to include in the amendment injuries from
guns or other firearms. However, I accept that
there would be a slight variation in our approach.
I consulted the Scottish Police Federation. As it
claims to represent 98 per cent of police officers in
Scotland, it seemed fairly reasonable to ask
whether it agrees with amendment 4. The SPF
saw the amendment and took several weeks to
consider how it would fit in the bill and how the
system would operate. The organisation has no
problem whatever with the measure and has made
it clear in writing that it supports amendment 4.
The intention is not to make the system onerous
for staff. Instead, the amendment gives the
ministers flexibility to make, after consultation with
everyone involved, regulations establishing an
anonymised system that would fit in with the jobs
that hospital staff carry out without making things
onerous for them or putting them in danger and
which would provide information that the police
require.
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The minister has made it clear that the
Executive does not support amendment 4.
However, am I right in thinking that he at least
supports the intention behind it and that, although
my suggested route might not be appropriate, he
believes that at some point medical staff in
hospitals will have a means of reporting
information to the police?
Hugh Henry: We accept the principle of
providing such information, as it can be useful.
However, we would prefer to wait for the results of
the pilots, after which the Executive and
Parliament can discuss the matter again and
reach a considered view.
Mr Maxwell: Given the minister’s assurances
that the Executive will press ahead with this matter
on the basis of the information from the pilots—
which I am confident will be positive—I will
withdraw amendment 4.
Amendment 4, by agreement, withdrawn.
Amendment 235 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 235 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Fox, Colin (Lothians) (SSP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 235 disagreed to.
Section 72 agreed to.
After section 72
The Convener: Amendment 205, in the name of
the minister, is grouped with amendments 205A,
205B and 232. I remind members that I will put the
question on amendments 205A and 205B before I
put the question on amendment 205.
Hugh Henry: Amendment 205 seeks to take
forward the suggestion in Professor Irving’s report
that the effectiveness of the sex offenders
notification requirements would be improved if the
police were provided with the necessary statutory
powers to take DNA data and samples from sex
offenders who are subject to those requirements if
such samples had not already been taken after
their arrest or detention in connection with an

2191

28 MARCH 2006

offence, after their conviction, or in the event that
the data had been lost or destroyed.
The new section proposed in amendment 205
will exist alongside the police powers in the
Criminal Procedure (Scotland) Act 1995 to take
prints and samples. Under the powers set out in
the amendment, the police will be able to require a
registered sex offender to attend a police station to
enable prints and samples to be taken and,
moreover, will be able to take that information from
those in prison or in hospital. The new powers will
enable the police to obtain further prints and
samples if information is lost or destroyed. The
new power, which is consistent with existing
powers, will enable the police to arrest without
warrant a sex offender who failed to comply with
the new provisions and will permit the police to
use, if necessary, reasonable force to take the
data.
Amendment 205 also seeks to replace sections
87(4) and (5) of the Sexual Offences Act 2003 to
enable the police to take DNA samples from
relevant sex offenders who attend a police station
for notification purposes in accordance with part 2
of that act. A person who does not comply with
that requirement will commit an offence.
There are a number of people in Scotland who,
although subject to the notification requirements of
the 2003 act, did not have suitable prints or
samples taken under the existing law. On some
occasions, DNA samples of convicted sex
offenders have not been taken before those
offenders have returned to the community. In
addition, although some British citizens and
foreign nationals residing in Scotland have been
convicted of a sexual offence in another
jurisdiction and might be subject to notification
requirements in this country, their DNA samples
and fingerprints have not been retained on the
national databases in Scotland. It is important to
address that anomaly.
15:45
We have considered European convention on
human rights issues relating to the taking of DNA
samples and fingerprints from registered sex
offenders. The key issue is whether the additional
powers would interfere with the right to private life
in a way that could not be justified. We are
satisfied that the provisions are compatible with
the ECHR in that respect and that they are
proportionate. Although the new powers might
raise issues of privacy for registered sex
offenders, we do not think that they are any
different in principle from the police’s existing
powers to take DNA samples.
DNA has proven to be a useful tool in helping
the police to investigate and detect crimes of a
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sexual nature. Studies show that those who have
committed a sexual offence are at risk of
reoffending, even many years after their initial
offence. The powers will act as a deterrent by
making offenders realise that any future crimes
could be detected more easily. They will also be
effective in seeking to establish and verify the
identity of registered sex offenders.
I believe that the powers are proportionate to
their aims. An offender will be arrested under
proposed new section 19AA of the 2003 act, or will
commit an offence under the 2003 act, if they do
not comply with the request to have their prints
and samples taken. There is the safeguard that
the police can use reasonable force in certain
instances only with the authority of a senior officer.
The powers will be exercised only against those
who are subject to the sex offenders notification
requirements—in other words, individuals who are
subject to those requirements because of the
increased risk that they pose to the public.
It is important to balance any interference with
the private life of the offenders that the new
requirements introduce against the information’s
importance in preventing and detecting crime and
the gravity of the harm that sexual offences cause
victims.
Amendment 232 makes a consequential change
to section 19A(3) of the Criminal Procedure
(Scotland) Act 1995, so that the subsection refers
to the correct provision in section 19 of that act,
which confers the power to take fingerprints and
samples. Currently, the subsection refers to
section 19(1)(a), when it should refer to section
19(2).
I turn to amendments 205A and 205B. I note
and agree with much of what Bill Butler has said
about this issue. It is vital that we do all that we
can to close loopholes and make as robust as we
can the safeguards that we put in place to protect
the public from sex offenders and individuals who
are suspected of being a danger to children. I
understand why Bill Butler wants the police to
have additional powers to take DNA from people
who are suspected of being a danger to children.
He has raised an important issue. However,
whatever legislation we put in place has to work
with the existing law on taking fingerprints and
DNA samples and on restriction of sexual harm
orders.
Amendments 205A and 205B take the proposal
forward. However, they would need to be adjusted
to ensure that the powers catch everything that
needs to be caught and that they are
proportionate. The Executive’s amendment 205
gives the police the power to take data and
samples from sex offenders from England, Wales
and Northern Ireland who move to Scotland. Bill
Butler’s amendments would enable the police to
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take DNA samples and fingerprints only from
those who are subject to risk of sexual harm
orders in Scotland. We think that it is important
that consideration is given to empowering the
police to take DNA samples from those who
receive an RSHO in another part of the United
Kingdom and who then move to Scotland. If we
provide for that for people who are resident in
Scotland, we should ensure that there is
consistency.
Taking and retaining DNA from those who are
subject to a risk of sexual harm order undoubtedly
raises ECHR issues. The proposal could be
justified as being necessary for crime prevention
and the protection of others, particularly children,
given that the court has assessed the individuals
in question as posing a risk to society. However, it
is important that further consideration is given to
ensuring that any measures that are introduced
are proportionate to the aims of taking and
retaining DNA. A number of detailed operational
issues will have to be considered before we put
Bill Butler’s amendments on to the statute book. I
hope that he will reflect on that and agree not to
press the amendments.
I move amendment 205.
Bill Butler: I move amendment 205A.
I was interested to hear what the minister had to
say about both amendments 205A and 205B, the
purpose of which is to allow samples to be taken
from those who are subject to a risk of sexual
harm order. The amendments could be made
ECHR compliant. I do not think that the taking of
samples interferes with article 8 of the ECHR,
which states that any proposed interference with
private life should be proportionate. Taking
samples is a proportionate measure, especially
when we consider that it is a way of trying to add
further protection, especially of children. It could
be argued that the taking of a sample would either
deter persons from committing certain offences or
causing harm or that it may assist in the detection
of offences once they have been committed. I take
the point that there has to be a balance with
regard to intrusion into an individual’s private life
but the determining factor for me is the serious
harm that is to be avoided.
I take the minister’s point that amendment 205A
needs more work. I would not want to press an
amendment that would not work, even if I could
get it through the committee. The minister has said
that the way in which amendment 205A is worded
would mean that it would be operable only in
relation to persons subject to RSHOs in Scotland.
That is not my intention, but if that is the
unintended consequence, I would take serious
note of it. I am grateful to the minister for pointing
that out. I wish to take up the minister’s offer of
considering ways in which amendment 205A could
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be further refined and made to work. With the
committee’s permission, I wish to withdraw
amendment 205A, to reflect on it and perhaps to
lodge it again at stage 3.
Amendment 205A, by agreement, withdrawn.
Amendment 205B not moved.
The Convener: I bring the rest of the committee
into the discussion. I am conscious of the pressure
not to rush anything, in order to ensure that the
legislation is correct.
Jeremy Purvis: I will speak to amendment 205
and to amendments 205A and 205B in reverse
order. I very much support the intention behind
amendment 205A. Bill Butler should be
commended for the questions he asked in earlier
committee meetings, for raising the issue and for
introducing what I thought was a good
amendment. However, I accept entirely his view
that more work will need to be done on the
amendment in order to address the minister’s
points.
I wish to ask the minister a couple of questions
on amendment 205. Forgive me if the answer to
the first question is in the amendment, but I cannot
see it. For how long would a sample be retained?
The minister clarified a point about sex offenders
who were convicted in England but were now
resident in Scotland. Does that also apply to
European Union nationals? Finally, will a profile be
derived from a sample taken from an individual,
and if so, will the profile be given to the Scottish
DNA database and the United Kingdom DNA
database?
Mr Maxwell: I was going to support Bill Butler’s
amendment. He made a good case for it before
and he did so again today. What it proposes is
reasonable, but given what the minister said, it is
entirely reasonable to wait and see where we are
at stage 3. It may be that we will have the
discussion then.
For clarification, will the power in amendment
205 be retrospective? Will it be possible to take
samples from those who have been convicted
previously, or will the power start from when the
bill comes into force? I assume that it will be
retrospective, but I want to clarify that.
Hugh Henry: I will respond to Stewart Maxwell’s
question first. The power will be retrospective. It
will apply to anyone who is on the register.
In response to the questions from Jeremy
Purvis, samples can be retained indefinitely; the
power will apply to any European Union national;
and the profile will be kept on both the Scottish
database and the national database.
Amendment 205 agreed to.
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The Convener: Amendment 206, in the name of
the minister, is grouped with amendments 207,
208 and 231.
Hugh Henry: I suspect that the amendments
will not be contentious, but I ask for the
committee’s indulgence because I want to put a
number of things on the record for future
reference.
Amendment 206 takes forward some of the
suggestions that Professor Irving made in his
report, “Registering the Risk”. He believes that the
effectiveness of the sex offenders register would
be improved if the police could see registered sex
offenders’ passports and details of their financial
affairs. He noted that the current requirement on
sex offenders to furnish their name and address,
date of birth and national insurance number is
basic and inadequate. We agree. Part of the
justification for the new requirement is that
passports are useful to the police because they
help to verify a person’s identity. They can also be
helpful in monitoring compliance with the
regulations that we put in place in 2001, which
require registered sex offenders to notify the police
of their intention to travel abroad and to provide
certain information about their trip. We are
therefore amending the Sexual Offences Act 2003
to impose that requirement on them.
If the police can see an individual’s passport,
they will know the person’s name, date of birth and
passport number, the issuing authority, and the
dates of issue and expiry. They will also have a
photograph of the individual, which might assist
with the immediate identification of the individual
and help the police to see any marked changes in
the individual’s appearance. If the offender loses
or ceases to have a passport, they will be required
to notify the police of the circumstances.
Professor Irving also recommended that
offenders should notify other personal details,
such as leisure activities, main associates and
telephone numbers. However, it was considered
that, at this stage, it is difficult to justify a provision
that sex offenders must provide the police with the
further
information
that
Professor
Irving
recommended.
The second important measure is the creation of
the power for the Scottish ministers to make
regulations under the affirmative procedure to
extend the information that sex offenders are
required to provide to the police under the
notification regime. The power will be used to
implement Professor Irving’s recommendation that
bank account details and credit card information
should be notified. Bank details were an important
element in operation ore, which targeted
individuals accessing and downloading images of
child pornography on the internet. Accessing and
downloading such material carries a cost and the

2196

transactions were often confirmed by gaining
access to bank accounts. Also, bank account
details are generally considered to be a
reasonable proof of identity.
Given the complex and detailed nature of those
aspects of an individual’s financial affairs, we think
that it is more suitable to set out the provision in
subordinate legislation. Accordingly, if amendment
206 is agreed to, we will move quickly to frame an
appropriate set of regulations following royal
assent. The regulation-making power will also
allow Scottish ministers to extend the notification
requirements
to
include
other
personal
information. At present, there is no intention to add
to the notification requirements in the 2003 act and
the two recommendations from Professor Irving. In
future, however, other information that sex
offenders hold might help the police in the context
of the general crime prevention purposes of the
scheme.
16:00
We have considered the ECHR issues around
notification requirements carefully. The key issues
are whether the additional requirements could be
regarded as burdensome enough to amount to a
penalty, and whether they would interfere with the
right to private life in a way that could not be
justified. We are satisfied that the provisions are
ECHR compatible in those respects.
Although the proposals will result in a greater
burden being imposed on registered sex
offenders, we do not think that the proposals are
any different in principle from the current
requirements—in particular, because of their
relative lack of severity for registered sex
offenders, and because they are directed at public
protection and the prevention of reoffending.
Passport information will be used to assist the
police in verifying identity and monitoring
compliance with travel notification. Bank account
details will be of some material use to the police in
preventing or detecting sexual offences.
It is important to balance the relatively slight
interference with the private life of the offender
that these new requirements introduce against the
gravity of the harm that can be caused to victims
of a sexual offence. We consider that the
provisions strike that balance.
Amendment 207 amends section 96 of the
Sexual Offences Act 2003. It will enable
regulations made under section 96 to set out what
information a person responsible for a sex
offender can notify to the police and other relevant
persons about that offender, and that a
photograph of the offender can be provided.
Amendment 207 will help the police to identify
sex offenders who have been transferred and
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released and will help them to enforce the
notification requirements, and it should further
ensure that sex offenders who are released into
the community cannot evade the arrangements
that have been introduced to protect the public.

crime and protecting the public by identifying the
risks that an offender may pose. The police will be
able to exercise the powers only if a court
considers that they are necessary and justified for
the purpose of carrying out a risk assessment.

Amendment 208 will enable the police to apply
for a warrant to enter and search an address that
has been notified to them by a registered sex
offender in Scotland. The amendment implements
recommendation 19 of Professor Irving’s report. It
also goes some way towards implementing
recommendation 48 of the expert panel on sex
offending chaired by Lady Cosgrove.

The provisions are proportionate to the aims that
they seek to achieve. A court will grant a warrant
only if it is satisfied that the police have exhausted
other methods of conducting a risk assessment,
and that they have made attempts to gain entry to
and search the premises for this purpose.

The police currently carry out risk assessments
on registered sex offenders to ascertain how likely
it is that they will reoffend. The police endeavour
to carry out those assessments in the home of the
offenders in order to observe their surroundings.
There is no statutory obligation on the offenders to
comply with a request to carry out such a risk
assessment. Although the compliance rate is
high—and we acknowledge that—the police
continue to be frustrated by a small, hard-core
group of offenders who adopt an obstructive
attitude and refuse to co-operate. This frustrates
the risk assessment process and impedes the
proper monitoring and supervision of those
offenders.
Both the Irving and the Cosgrove reports have
emphasised the value of visiting sex offenders at
home to gather information for conducting a risk
assessment. The reports said that the inability to
do so was an impediment to the proper
monitoring, assessment and supervision of
offenders.
Amendment 208 does not give the police carte
blanche to enter and search the premises of every
registered sex offender in Scotland. An integral
part of the powers is that the police will have to
apply to a sheriff for a warrant to enter such
premises. Before a warrant is granted, the police
will have to satisfy the sheriff that it will assist the
risk assessment process for them to gain entry
and conduct a search of the house of an offender
for the purpose of conducting a risk assessment.
The police will also have to confirm to the sheriff
that they have tried on more than one occasion to
gain entry to the relevant premises with the cooperation of the registered sex offender in order to
carry out a risk assessment, but have not been
able to do so.
We have considered the ECHR issues around
giving the police the powers to enter and search
the homes of registered sex offenders. Any power
to enter and search the home of a registered sex
offender raises issues of interference with privacy.
However, we consider that the provisions are
justified as they have the purpose of preventing
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Amendment 231 makes a consequential
amendment to the bill. It makes it clear that
references to “the 2003 Act” mean the Sexual
Offences Act 2003.
I move amendment 206.
Mr Maxwell: New section 83(5)(i) of the Sexual
Offences Act 2003, which would be inserted by
amendment 206, would require a relevant offender
to notify to the police
“such other information, about him or his personal affairs,
as the Scottish Ministers may prescribe in regulations.”

The provision will give the Scottish ministers an
extremely wide power. When the committee
considered the recommendations about the
information that should be provided, a requirement
for information to do with passports and bank
accounts was generally accepted as reasonable,
but there was much debate about whether
information
on
leisure
activities
and
acquaintances, for example, should be required.
Will safeguards be in place to ensure that
regulations that would make changes to the
information required of a sex offender will come
before the Parliament for full discussion, given the
sensitive nature of such regulations and the
problems that might be associated with
information of the sort that I described?
Jeremy Purvis: I appreciate the minister’s
comments on amendment 208, which makes
provision for sheriffs to grant warrants to allow
police officers to enter and search premises. He is
aware that I expressed concerns about the issue
and I would be grateful if he could expand on two
matters. First, an offender who had refused entry
to the police on previous occasions would have
had the right to do so, given that the police would
not have had a warrant to enter the premises.
Secondly, new section 96A(6) will provide that
“A warrant under subsection (1) does not confer power to
seize anything in the premises to which it relates.”

If the purpose of the search is to assess the risk of
a sexual offence being committed by the offender,
would it make more sense to provide that a sheriff
could grant a warrant to enter premises and seize
material that might be used for evidential
purposes?
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Proposed new section 96A(7) states:
“A warrant under subsection (1) must be executed at a
reasonable hour.”

What is the rationale behind that? I would have
thought that the police should be able to access
premises when the individual is present. Will the
warrant allow police officers to access and search
premises when no one is in the property? The
property might not be owned by the sex offender.
Hugh Henry: Stewart Maxwell set out scenarios
that might cause concern, which I also mentioned.
I share his concern, which is why we have said
that any change to the kind of information that is
required would be subject to the consent of the
Parliament. We would seek the permission of the
Parliament for any such change. However, that will
not be the only safeguard; the sheriff can exercise
safeguards on behalf of the individual when an
application for a warrant is made.
On the matters that Jeremy Purvis raised,
someone could legitimately refuse to grant entry to
officers. However, we want the police to be able to
carry out a risk assessment of people who are
potentially dangerous. The vast majority of people
co-operate with the police, but we are talking
about a minority of people who refuse to cooperate, for whatever reason, which means that
no proper risk assessment can be made. We
should consider the consequences that might flow
from that.
We think that it is reasonable to go to the sheriff
to seek that power if, for whatever reason, the
person is persistent in refusing to allow a risk
assessment to be carried out in their own home. It
needs to be carried out “at a reasonable hour.”
That would have to be demonstrated to the court.
We recognise that there may be others in the
property, but I would not want a sex offender to be
able, because they have chosen to become a
lodger with somebody or to have a sub-tenancy, to
hide the fact that they are planning something.
We must consider carefully how the power is
used and we must ensure that the rights of the
individual are protected in relation to the other
people in the house. A degree of sensitivity is
required, but a point that came out clearly from
Professor Irving’s work is that there is a loophole
in the way that we try to compile risk assessments
on certain individuals.
Was there anything else?
Jeremy Purvis: The power to seize.
Hugh Henry: If the police believe that an
offence is being committed when they enter a
premise, they can use the normal powers that are
available in those circumstances. If they do not
believe that an offence is being committed, they
have no right to seize any information. It is for the
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police to justify the use of the power if they choose
to exercise it. The Crown Office and, ultimately,
the court would consider the issue if the case got
to that stage.
Amendment 206 agreed to.
Amendments 207 and
Henry]—and agreed to.

208

moved—[Hugh

Section 73—Power to require giving of certain
information in addition to name and address
The Convener: Amendment 209, in the name of
the minister, is grouped with amendments 210 to
216.
Hugh Henry: Section 73 of the bill, as currently
drafted, enables the police to ask a suspect for
their date of birth and to require additional
information about their place of birth and
nationality.
We think that to entitle a police officer to require
such information from a suspect about their place
of birth and nationality is not sufficiently tight
wording. We do not want to create a situation
where the police can require a person to provide
unnecessary information about the place they
were born or about their nationality. We just want
the police to be able to get the information that
they need to identify the person accurately.
Amendments 210 to 212 and 214 to 216 restrict
the information that the police can request to a
statement of the person’s nationality and sufficient
details of their place of birth to enable them to be
identified.
One of the recommendations made by the
summary justice review committee—the McInnes
committee—was that the police should be entitled
to collect more information than they currently can
from suspects and from witnesses to a criminal
case in order to facilitate contact with, and
identification of, those associated with a case.
Amendments 209 and 213 will ensure that
suspects and potential witnesses can be
effectively cited and easily contacted in order to
minimise delay in cases and ensure that everyone
turns up for court hearings. The changes proposed
to section 13 of the Criminal Procedure (Scotland)
Act 1995 already achieve that objective in respect
of suspects. Amendments 209 and 213 further
extend those provisions to allow a police officer to
require a potential witness to an offence to provide
their date of birth, place of birth and nationality in
addition to their name and address. It will be an
offence for a witness to fail to provide the required
information without reasonable excuse, as is
currently the case if they fail to provide their name
or address.
The amendments in this group are particularly
important, given the judgments in recent cases in
the Privy Council that now place the Crown under


287

2201

28 MARCH 2006

a duty to disclose certain material to the defence.
In some situations, that will include the previous
convictions of witnesses. Having someone’s date
of birth will make it possible to obtain criminal
records without delay and with accuracy.
I move amendment 209.
Amendment 209 agreed to.
Amendments 210 to
Henry]—and agreed to.

216

moved—[Hugh

Section 73, as amended, agreed to.
16:15
Section 74—Power to take fingerprints to
establish identity
The Convener: Amendment 5, in the name of
Stewart Maxwell, is grouped with amendments 6
and 204.
Mr Maxwell: Amendment 5, which is relatively
straightforward, follows on from the debate at
stage 1 and our evidence taking, during which
concerns were raised about when and if samples
are destroyed. We have confirmation that samples
are destroyed, but the evidence continues to be
rather vague with regard to the detail of when that
happens.
The bill says that a sample should be destroyed
“as soon as possible” after it has fulfilled the
“purpose for which it was taken.”

I have no problem either with fingerprints being
taken or with their being destroyed after they have
fulfilled their purpose, but I am concerned that the
situation appears to have been left open ended. If
a sample has fulfilled the purpose for which it was
taken, it should be destroyed not “as soon as
possible”—which could be interpreted as
whenever someone sees fit to get round to it—but
within a prescribed time period.
In amendment 5, I suggest that a sample should
be destroyed
“no later than 24 hours”

after it has fulfilled the purpose for which it was
taken. It is entirely reasonable for samples to be
destroyed immediately. The 24-hour timescale
gives enough time for the manual or electronic
record to be destroyed, and the proposal should
cause no problem. I ask members to support
amendment 5.
Amendment 6 addresses a different, albeit
related, issue. The amendment seeks to remove
section 74(6), which—in effect—makes it an
offence for someone to refuse to allow a police
officer out in the field to take their fingerprint. If
someone disagrees with the officer that they were


288

2202

acting suspiciously or doing something that
merited such a request and they refuse the
request, they commit an offence simply by
protesting their innocence. The measure is not
reasonable. It is entirely reasonable for someone
to refuse to give a fingerprint sample out in the
field and they should retain that right. The police
will still be able to act by taking the person to a
police station and progressing things under the
current rules.
Amendment 6 would not make the situation any
less flexible for the police; their ability to act, in the
street or wherever, would not be affected. If
someone has been taken to a police station and,
having protested their innocence, has been
cleared, it is unreasonable that they should then
be charged with the offence of failing to provide a
fingerprint in the field or wherever.
If someone says that they are innocent—and it
is proved that they are innocent and that the police
officer was mistaken in his original belief—why is it
possible for them to be charged with protesting
their innocence? Frankly, that is neither
reasonable nor fair. The police should be able to
do their work in the field and to take fingerprints,
but people must retain the right to protest their
innocence, without being charged for so doing. I
ask members to support amendment 6.
I move amendment 5.
Colin Fox: Amendment 204 seeks to delete
section 74. I have a problem with fingerprints
being used to establish identity. At present,
suspects are asked to give their name and
address, but they are to be asked to give
fingerprints as well. I do not have any problem with
the provision of fingerprints when evidence is
sought, but it is over the top to ask people to
provide fingerprints to establish their identity.
From the evidence that was given to the
committee, I note that two concerns arise. First,
the Scottish Human Rights Centre raised the
question—which has some currency—whether
fingerprint
identification
can
conclusively
determine identity. The second and more
important concern is that the committee was
presented with evidence to chew over about
whether reasonable grounds for suspicion by a
police officer would be supported on the basis of
objective intelligence and information about the
behaviour of individuals, rather than on the basis
of personal characteristics such as age, race and
sex. In that context, I am sure that nobody on the
committee could help but think of the scenes that
we saw on our television screens last night, from a
police station in Hull, which clearly showed the
dangers that exist when decisions are made on
that basis.
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The purpose of amendment 204 is to remove
section 74. I have sympathy with Stewart
Maxwell’s smaller amendments, but they do not go
anywhere near far enough, as far as I am
concerned.
Jeremy Purvis: Amendment 5, in the name of
Stewart Maxwell, is too prescriptive. I understand
why he lodged it, but I cannot support it. Nor can I
support Colin Fox’s proposal to leave out the
whole of section 74.
I know that the minister will sum up, but I wonder
whether it is in order for me to ask him to consider
some amendment to section 74 at stage 3. We
recently heard evidence from the Scottish Criminal
Record Office about the move towards taking palm
prints as well as fingerprints. The IDENT1 project
will cover palm impressions for identification
purposes, but my understanding is that the powers
in section 74 relate purely to the taking of
fingerprints. Will the Executive reflect on that as a
means of future proofing the bill, so that we do not
have to amend it subsequently to be consistent
with the use of IDENT1 for identification?
Hugh Henry: We shall reflect on the point about
future proofing, and if anything needs to be done
we shall certainly consider it.
We need to remember the context in which the
issue is being discussed. The route that we are
suggesting is not unreasonable; it will simply
enable the police to have a reasonable sanction
when exercising specific powers. The police must
have reasonable grounds for believing that an
offence has been committed before they can take
fingerprints; they cannot just identify somebody
and ask to see their fingerprints. If there is no
suspicion of an offence, the print could be taken
only voluntarily, and any police officer who took a
print when there were no reasonable grounds to
suspect that an offence had been committed
would be acting beyond their powers, with all the
consequences that that entails.
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“destroyed as soon as possible”

is extreme. If there was a 24-hour time limit, as
Stewart Maxwell’s amendment 5 suggests, and
somebody was arrested on a Friday or Saturday
night, would additional police officers need to be
brought in simply to delete the fingerprint or record
before the Monday morning? Would that be the
best use of scarce police resources? I receive
persistent complaints—as, I am sure, do other
MSPs—about the absence of police on the streets
at certain times. I do not know that it would be
wise to pull police off the streets in the way that is
being suggested, or indeed to invest in other staff
to destroy the record or print.
Section 74 is all about giving the police the
power to require a person to provide a fingerprint
image. The police can already ask a person to
provide a fingerprint voluntarily. However, in order
for them to require a person to co-operate, there
must be an offence if the person fails to do so.
Amendment 6 would make the powers ineffective
by removing the element of compulsion upon a
person. If we accepted the amendment, the police
would in many cases still have to take suspects
down to the station for identification purposes. We
need to enable police forces to use new
technology to best effect for the purposes of
preventing and solving crimes. They will not be
able to do that if fingerprinting can be carried out
only on a voluntary basis.
Section 74 will give police the powers to make a
quicker identification of suspects than is possible
at present and to find out whether those
individuals are suspected of committing any other
offences. The powers will allow the police to make
best use of available technology and enable them
to be even more effective; less time will be spent
on the identification process, which will free up
officers to focus on more urgent tasks. Removing
section 74 from the bill, as amendment 204 seeks
to do, would not be in the interests of effective and
efficient policing.

On the length of the retention period, we believe
that what we are proposing enables police officers
to establish quickly that someone is who they say
they are and whether they are wanted for another
offence. The bill states that fingerprints

I hope that Stewart Maxwell will reflect on the
assurances that I have given and the context of
this discussion and withdraw amendment 5. I ask
the committee to reject Colin Fox’s amendment
204 if he moves it.

“and all record of such fingerprints … shall be destroyed as
soon as possible after they have fulfilled”

As I said, we will reflect on future proofing and
the taking of palm prints. We need to bear in mind
the provisions and context of section 74. It is about
not the taking of palm prints using mobile readers,
but the taking of fingerprints. If we wanted to
record palm prints in a similar way, we would need
to look much more widely than the provisions that
are before us.

the purposes for which they were taken.
We should remember that that requires the
police to delete the print as soon as practically
possible after it has been checked against the
central police database. Not only would the police
not be able to retain such fingerprints, but they
would not be able to use the prints for any other
purpose. I do not think that having a short time
period and requiring the fingerprint or record to be

Colin Fox: I intend to move amendment 204.
The minister says that the police currently have
the power to request a fingerprint, provided that it
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is voluntarily given. In effect, the bill seeks to make
that mandatory. The issue comes back to prints
being provided for identification purposes as
opposed to evidence purposes. I am afraid that
the minister has not persuaded me not to move
my amendment.
16:30
Mr Maxwell: The minister suggested—
unintentionally, I am sure—that I had said that it
would be necessary to pull police officers off the
street. That is rather disingenuous on his part. I
suggested no such thing—the minister suggested
it. That might simply be his interpretation of the
potential effect of amendment 5.
However, I accept the minister’s point about
timing over weekends. It is a question not of
exactly when the fingerprint is taken, but when it
has fulfilled its purposes. It is not unreasonable for
prints to be destroyed within a very short time, and
I think that 24 hours would not be an unreasonable
period. Certainly it is not my intention to divert vital
staff from other tasks that are deemed more
important.
Given the minister’s reassurance that “as soon
as possible” means as quickly as possible or a
short period, and given the fact that prints could
not be used even if they were retained beyond that
reasonable period, I will seek the committee’s
permission to withdraw amendment 5.
I will press amendment 6, however. Under
amendment 6, if an individual disagreed with a
police officer’s interpretation of their actions, the
current rules would apply. The person could be
taken to a police station and other current
procedures could be used. The issue is about
balance. For those who are willing to give their
print voluntarily to save time, that is fine. However,
for those who disagree entirely with the police’s
interpretation of their actions and who say that
there should be no suspicion of an offence being
committed, it seems reasonable that they should
be allowed to carry on with that protestation. If it
proves correct that no offence was committed, the
person should not run the risk of being charged
with the offence of not giving a fingerprint. That
seems unreasonable, so I will move amendment
6.

Amendment 6 moved—[Mr Stewart Maxwell].

Members: No.
The Convener: There will be a division.
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FOR
Fox, Colin (Lothians) (SSP)
Maxwell, Mr Stewart (West of Scotland) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Macmillan, Maureen (Highlands and Islands) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
2, Against 5, Abstentions 0.
Amendment 6 disagreed to.
The Convener: Amendment 204, in the name of
Colin Fox, has been debated with amendment 5. I
ask Mr Cox, sorry, Mr Fox, whether he wishes to
move the amendment.
Colin Fox: Do Mr Cox and Mr Fox both get a
vote?
Amendment 204 moved—[Colin Fox].
The Convener: Taking the mickey out of the
convener is the prerogative of the convener.
The question is, that amendment 204 be agreed
to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Fox, Colin (Lothians) (SSP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 204 disagreed to.
Section 74 agreed to.
After section 74
The Convener: I welcome Paul Martin and
thank him for giving us notice that he wanted to
come to the meeting.
Amendment 148, in the name of Paul Martin, is
in a group on its own.

Amendment 5, by agreement, withdrawn.

The Convener: The question is,
amendment 6 be agreed to. Are we agreed?
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that

Paul Martin (Glasgow Springburn) (Lab): I
thank the committee for last week’s constructive
evidence session, during which we covered
several issues, which means that I do not need to
go into too much detail on amendment 148.
However, I want to clarify some issues. As
members will be aware, under current legislation,
if DNA samples are retained following arrest but
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no further proceedings are taken, the samples
must be destroyed. Complying with that
requirement costs £500,000 per annum.
Amendment 148 seeks to bring our legislation in
line with that in England and Wales under which
the authorities can retain the DNA samples of any
arrested or detained person for the prevention of
crime or the investigation of an offence.
Contrary to some of the evidence that the
committee received last week, my amendment
would provide clarity on the purposes of the DNA
database and the terms on which it could be
interrogated. Those can be found in paragraphs
(a) to (d) of proposed new section 18(6B) of the
Criminal Procedure (Scotland) Act 1995, which
mention
“the prevention or detection of crime … the investigation of
an offence … the conduct of a prosecution; or … the
identification of a deceased person or of the person from
whom the sample came.”

The committee received evidence about possible
abuses of the database, but my amendment deals
with that point.
I had three motivations for lodging amendment
148. First, the scheme in England and Wales has
been a success. The evidence of Dr Wallace, of
GeneWatch UK, was interesting and helpful on
some points, but I do not believe that she
produced evidence that conclusively contradicted
the evidence in the Home Office report “DNA
Expansion Programme 2000-2005: Reporting
achievement”. I refer particularly to the section in
that report that refers to 250 DNA profiles that
would not have been retained had it not been for
the provisions in the Criminal Justice Act 2003.
The outcome of that retention was that the police
were able to solve four murders and
manslaughters, three rapes, six robberies, four
sexual offences, five offences of supplying
controlled drugs and 98 burglary offences.
There has been comment about the requirement
for independent assessment, but I think that the
Home Office evidence to which I referred is
conclusive. We also received evidence recently
from ACPOS that clearly sets out a number of
scenarios that could be prevented by retaining
DNA profiles for all who are arrested or detained.
The second motivation for my proposal, for
which I make no apology, is to ensure that the
victim’s point of view is considered in the
argument about DNA profiles. For me, the balance
to be struck is that between the rights of those
who are detained and the human rights of victims’
families and communities throughout Scotland.
Lord Steyn made a powerful point in a judgment
on this issue:
“Looking at the matter in the round I incline to the view that
in respect of retained fingerprints and samples article 8(1)
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is not engaged. If I am wrong in this view, I would say any
interference is very modest indeed.”

My final motivation is to do with the best use of
modern technology. I think that we must move with
the times. We had a similar discussion when we
talked about police officers on the beat. The
websites of the three main political parties talk a
good game about the release of police officers for
beat duty, the best use of resources and investing
in technology. I believe that DNA profiling provides
a good example of the use of technology, allowing
officers to be released for beat duty because of
early detection. If we want to do more than just
talk a good game, we must ensure that we deliver
the most modern technology to allow that release
of police officers. We must take on board what I
believe is the powerful evidence that we received
from Victim Support Scotland, ACPOS and many
other organisations that support my amendment.
I move amendment 148.
Jeremy Purvis: I am grateful to Paul Martin for
lodging amendment 148 because it has allowed
the committee to have a good and worthwhile
debate on an important subject. However, in
comments earlier on Bill Butler’s amendment, the
minister referred to seeking what is proportional. I
do not consider that it would be proportional to go
down the same route as England and Wales on
this issue. The Executive will have to come back in
detail on the exact position of Scots law on DNA
samples, as opposed to fingerprints. Perhaps the
minister will comment on that, having regard to
previous correspondence and the information that
we have received from the Scottish Parliament
information centre.
I do not believe that the statistical case has been
made. There has been confusion about cold hits
with regard to those who have had DNA samples
taken on arrest that were subsequently matched
against historic offences. The ballooning of the
database in England and Wales has not produced
a comparable increase in the detection and
prevention of crime. What it has meant is that 32
per cent of all black men in England and Wales
have their DNA sample and profile on a police
database. That has an impact on community trust
and faith in our justice system.
I do not think that the provision is necessary on
ground of cost. As much as those who oppose
weeding think that it would be an expensive
option, I think that if the number of entries on the
national DNA database increased, that would cost
considerably more, as the Scottish Executive pays
per entry on the database. That cost would easily
outweigh the current cost of weeding and it would
not necessarily mean a proportionate increase in
the number of crimes that are detected.
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Paul Martin would limit the scope for use of the
database. I appreciate the rationale behind not
allowing use for research purposes, but that would
not be workable. When Scottish profiles are added
to the national DNA database, they become the
property of the database, which the Executive
does not control. Limiting and scrutinising the use
of the database would be problematic.
We are proud that Scotland has a much better
clear-up rate for serious and other offences, which
is good for victims of crime. However, there is no
correlation between the retention of DNA samples
on the database and the convictions that are
sought. GeneWatch gave us evidence that 49 per
cent of DNA matches lead to detection and that
only half of those detections lead to a conviction,
but the Executive has said that ascertaining the
number of convictions that have been secured
because of the new law on DNA retention in
England and Wales is not possible.
The rationale behind Paul Martin’s amendment
would take us down a path that will end in every
child being sampled at birth and that sample being
retained on the national DNA database. I
appreciate his aim of limiting the scope, but the
scope was limited when the English and Welsh
introduced their law in 2001 and it was
subsequently extended. Unless a sunset clause is
added to the amendment, we cannot say that the
scope will be limited. I appreciate the debate, but I
oppose the amendment.
Mr Maxwell: I concur with everything that
Jeremy Purvis has said about amendment 148.
Paul Martin mentioned a cost of £500,000 per
annum for destruction, but he did not mention the
cost of retention. The failure to balance the two
costs is an attempt to skew the argument.
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database that covers everybody, but we can agree
to disagree on that.
I have considerable sympathy with the
amendment if it helps to clear up crime and
improves detection—that is critical. The police say
that they would like to use such a tool.
I am not sure who can clarify it, but my sense
from the evidence that we heard is that less
concern is felt about the retention of DNA profiles
than is felt about the retention of DNA samples. If
simply profiles were retained, all the concern
about DNA samples and their possible use in the
way that Jeremy Purvis outlined would be
negated.
I understand that under the current provision,
which Paul Martin’s amendment would not
change, the police retain DNA samples, but they
are not part of the national database, so Jeremy
Purvis got one thing slightly wrong—the police
retain samples. However, I am keen to understand
from the minister or Paul Martin the rationale
behind retaining samples. Would simply retaining
profiles not have the same crime prevention
effect?
16:45
Colin Fox: Amendment 148 seeks to prevent
samples from being destroyed if no convictions or
proceedings are brought. In response to Jackie
Baillie’s point, it seems to me that the central
driver for the amendment—and for keeping
samples—is crime reduction. Everything else is
secondary. However, the evidence that the
provision would lead to a reduction in crime is
paltry. The claims that X and Y would be achieved
have not been substantiated.
Paul Martin, understandably, contends that the
amendment’s purpose is to standardise things
between England and Wales and Scotland, but we
heard in evidence the contention that the best way
to standardise things is for England and Wales to
emulate what we do in Scotland, where samples
are destroyed if no proceedings or convictions are
brought. That argument is worthy of consideration.

I reiterate one point that Jeremy Purvis made:
the logic of the amendment is that we will end up
with a database of everybody’s DNA. The logic of
the argument is that the more people are added,
the more society is protected. If that is Paul
Martin’s argument, which it seems to be,
everybody should be on the database. When Paul
Martin was asked about that on “Newsnight
Scotland”, he did not say yes or no. He said that a
step-by-step process was involved and that this
was the first step. That was the most worrying
response that I have heard, because it tells me
that he accepts the logic of the argument, that he
is happy that we will end up with a database of
everybody and that he accepts that the
amendment is the first step towards such a
database. I vehemently disagree with such a
process.

Paul Martin makes the point that the rights of
victims are always important, and we all agree
with that. However, the amendment is perfunctory
in addressing the rights of those who are arrested
but not charged or convicted. That is my problem
with it. We need to strike the right balance
between the rights of victims and the rights of
those who are arrested. Under the amendment
there would be an imbalance, so I cannot support
it.

Jackie Baillie: Unlike the two previous
members, I do not think that it is implicit or explicit
in the amendment that we will end up with a

Maureen Macmillan: I am firmly sitting on the
fence. I would like to have further discussions
about the amendment. I can see the benefits for
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the future solving of crimes and I note that
GeneWatch said that it would be happy for certain
crimes to be included in such a provision. It did not
say which ones, but I suspect that it was referring
to sexual crimes, violent crimes and perhaps
crimes related to drugs. People who are picked up
by the police around those areas of criminality
might be included, but people who are picked up
for a breach of the peace on a Saturday night
should not be included. If we take the approach
that is suggested in the amendment, is there a
way to decide that DNA samples will be retained
only for certain crimes and not every time
someone is picked up by the police?
Bill Butler: The debate that Paul Martin has
brought to the committee is worth while. We are
wrestling with a serious issue. I am not persuaded
by the amendment at the moment, but I am
persuadable. If that is another way of saying that I
am sitting on the fence, so be it.
Jackie Baillie’s point about further investigation
of the difference between DNA profiles and DNA
samples is worth exploring. I am glad that
Maureen Macmillan made her point. I too
remember GeneWatch saying—in response to a
question that I asked, I think—that it might be
appropriate to retain DNA samples indefinitely in
relation to some crimes. We should explore that. I
am grateful to Paul Martin for making clear the
aims and scope of his amendment. That was
helpful. I do not agree that the amendment would
lead inexorably to everybody’s DNA being held in
a database, but Stewart Maxwell, Jeremy Purvis
and I will have to agree to disagree on that.
I do not think that the case has been proven on
either side. I do not believe that the evidence for a
reduction in crime is paltry, as Colin Fox said, and
I do not believe that there is no correlation
between retention and convictions, as Jeremy
Purvis said. Those are sincerely held views but
they are value-loaded judgments that are not
backed up by statistical data. Neither can we be
certain about the converse argument, which Paul
Martin makes. If we can get more evidence on the
two positions, it would be easier to be persuaded
of the validity of one side or the other.
If we can get evidence that retention would
provide a greater level of convictions, I could be
persuaded. It is worth exploring.
The Convener: I have an instinctive fear of the
retention of samples from people who have not
been found guilty. A major principle is involved. I
appreciate Paul Martin’s arguments and I have
every sympathy with the victims of any crime, but I
am concerned that we are beginning to go down
the route of obligatory retention of samples from
people who have not been convicted of crime.
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There is also a risk, which I heard about last
week when we took evidence, in relation to
samples that people in a community give
voluntarily to assist in the detection of a crime.
That is a huge area and I am not certain that the
committee has enough knowledge of it.
We can all use statistics as and when we wish.
There are weaknesses in the evidence on
retention in general rather than only in the one
piece of written evidence that we have received for
today’s meeting.
I do not doubt that retention is worthy of debate
in future, but I have an instinctive dislike of the
idea of retaining samples from innocent people.
The minister now has the opportunity to
comment on the full input from committee
members.
Hugh Henry: It has been a good discussion, but
last week’s wide-ranging discussion was equally
good and brought to light a number of issues.
Some people, such as the convener, instinctively
have concerns about retaining DNA information.
Some people would rule it out absolutely whatever
the circumstances, some would want the
information to be retained in the way that Paul
Martin suggests and there is a range of views—
surprisingly, GeneWatch UK is in that range—
among people who would contemplate such
information being kept in certain circumstances.
The problem is that there is a lack of clarity: we
probably do not have sufficient information to
make a decision on amendment 148.
We need to consider the comments that were
made last week and which have been repeated
today about the statistics that are used to prove
the argument for one side or another. Paul Martin
made the point that there is evidence that, in a
number of cases, an investigation has been
concluded successfully as a result of retaining
DNA information. We need to reflect on what was
said last week to determine whether we can
achieve more clarity.
Over the course of the past week or so, serious
issues—similar to the concerns that Bill Butler has
raised previously—about risk of sexual harm
orders have been aired. A number of police
officers have made the point to me that there is a
case for not retaining such information on some
15-year-olds who come before children’s hearings
accused of serious offences, including sexual
offences, even though it is accepted that that
person was responsible for the crime. We need to
reflect on that, too. All sorts of issues on which
there is no clarity are still swirling about.
A number of specific questions were asked.
Jeremy Purvis asked about the current law on
DNA. I repeat what I said last week: we need to
clarify that at stage 3. To some extent, it will
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depend on what Parliament decides, but if it
decides not to move in the direction in which Paul
Martin suggests, we will lodge an amendment to
rectify any unintended consequences of the bill.
We do not want authorities to be able to retain
such information simply because of an oversight
or an error; there must be a conscious decision by
Parliament on that.

more important, for further research and
clarification of some of the claims that have been
made. We should find out whether there are
positions between Paul Martin’s position and the
position that we are in today. As a minister, I am
duty bound to reflect on all such arguments. With
all due respect to Paul Martin, I do not think that
making the decision today would be right.

People have said that the increase in the
number of cases that are solved does not
compare with the increase in the number of people
in the database. The principal question for
Parliament is whether the numbers have to be pro
rata or whether any absolute increase can justify
the change. That is a political decision for
Parliament.

17:00
Paul Martin: The minister has dealt
comprehensively with a number of the points that
have been raised in debate, but I would like to
touch on a couple of issues.

Would the change lead to everybody’s DNA
being kept on record? The amendment that I have
read would not do that. It would empower neither
the Executive nor the police to start encouraging
that. Any decision in that regard would be for
Parliament to make in the future. I have faith in
Parliament and I believe that, if that issue were to
be raised, there would be a mature and
responsible debate and that such an initiative
could not be sneaked in through the back door.
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Jeremy Purvis asked whether the system that
amendment 148 proposes would be proportional. I
refer him to the correspondence from ACPOS,
which says that the potential seriousness of a
single incident could, in itself, merit change. That
makes the powerful case that there are serious
instances that cause families suffering. The
potential to prevent one particular crime supports
the argument that the system does not necessarily
have to be proportional in the way that Jeremy
Purvis suggests it should be.

Questions have been asked about the cost of
retention. The authority to take DNA samples
currently exists, but the police do not take a
sample in every case, so it is arguable that there
would be no increased cost. Why would the police
take samples when they do not do so at the
moment although they are able to? We would
need to get more information on that.

On the cost of retention, the feedback from
police authorities throughout the UK has been that
the introduction of DNA evidence has led to a
significant reduction in the time they spend solving
crime. The potential to expand the database
speaks for itself in that regard. We cannot have it
both ways and call for more police officers in the
street while denying them the opportunity to use
DNA samples.

Who would control the information on the
national database? The information would be the
property of the Scottish database and could not be
used in a way that was not authorised by
Scotland.

On community impact, there have been some
tragic incidents in my constituency that have had
dreadful impacts. That is an issue that the
committee must take into account when making a
judgment on the issue of balance.

Jackie Baillie asked about the difference
between samples and profiles. There is an
argument for retaining profiles, which contain less
definitive information than do samples, but the
question that is posed by people who argue for
retention of samples is that that would enable the
database to be updated as technology improves,
because reference could be made to the original
sample. It would also enable checks to be made if
there was any concern about mistakes. If
members are concerned about the difference
between samples and profiles, I point out that
there are issues in the current system that would
need to be bottomed out as well, if Parliament
were so minded.

On profiles, there is evidence that England and
Wales are looking to retain profiles rather than
samples. However, that raises issues concerning
the potential of the database.

We have had an excellent debate, but I am not
sure that we have satisfied the arguments on
either side. I hope that Paul Martin will allow time
not only for Parliament to reflect on the issue but,
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At this point, I do not think that there is
significant support for amendment 148. However,
as the minister has said, Parliament will have the
opportunity to consider the matter. Therefore, I
seek the committee’s permission to withdraw
amendment 148.
Amendment 148, by agreement, withdrawn.
The Convener: I thank Paul Martin for attending
this afternoon.
We have had a good opportunity to discuss
matters relating to the bill and the minister kindly
gave us an extra half hour to discuss amendment
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148. I am minded to draw this section of the
agenda to a close at this point.
I thank the minister and his team for their input. I
hope that the minister is fully recovered and
refreshed when he comes back to do business
with us at the next meeting.
We will have a short break—using Mr Maxwell’s
definition of short.
17:02
Meeting suspended.
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Police, Public Order and Criminal Justice Bill
5th Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Section 1
Sections 2 to 12
Sections 13 to 29
Sections 30 and 31
Sections 32 to 91
Sections 92 to 95

Schedule 1
Schedule 2
Schedule 3
Schedule 4
Schedule 5
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 75
Hugh Henry
217

In section 75, page 42, line 15, leave out <for the purpose of establishing> and insert <which the
officer may subject to analysis intended to reveal>
Hugh Henry

218

In section 75, page 43, line 3, leave out <for the purpose of establishing> and insert <to reveal>
Hugh Henry

219

In section 75, page 45, line 1, at beginning insert <Subject to subsection (7A),>
Hugh Henry

220

In section 75, page 45, line 2, at end insert—
<(7A) Where an analysis of the sample reveals that a relevant Class A drug is present in the
person’s body, the sample may be retained so that it can be used, and supplied to others,
for the purpose of any proceedings against the person for an offence under section 79 of
the Police, Public Order and Criminal Justice (Scotland) Act 2006 (asp 00); but—
(a) the sample may not be used, or supplied, for any other purpose; and
(b) the sample shall be destroyed as soon as possible once it is no longer capable of
being used for that purpose.>
Hugh Henry

221

In section 75, page 45, line 4, leave out <one of>
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Section 76
Hugh Henry
222

In section 76, page 45, line 36, leave out from beginning to <Ministers> in line 37
Hugh Henry

223

In section 76, page 45, line 38, leave out <may be> and insert <is>
After section 76
Colin Fox

224

After section 76 insert—
<Duty to refer arrested persons for treatment
(1)

This section applies where—
(a) a person has undergone a drugs assessment under section 76;
(b) that drugs assessment has established that the person is dependent on, or has a
propensity to misuse, any relevant Class A drug; and
(c) the drugs assessor thinks that the person might benefit from treatment or
assistance (or both) in connection with this dependency or propensity.

(2)

The drugs assessor must refer that person to a drug treatment or rehabilitation service
that seems to the assessor to be appropriate to the person’s needs.

(3)

On making such a referral the drugs assessor must—
(a) give, or send by registered post or the recorded delivery service, a copy of the
referral to that person; and
(b) send a copy of the referral to the provider of the treatment or rehabilitation.>
Section 78

Hugh Henry
225

In section 78, page 47, line 13, leave out <give> and insert <change the date, time or place of the
assessment by serving on>
Hugh Henry

226

In section 78, page 47, line 14, leave out from <any> to <assessment> in line 15 and insert <the
change>
Hugh Henry

227

In section 78, page 47, line 16, at end insert—
<(4)

For the purpose of subsection (3), a notice is served on a person if—
(a) given to the person; or
(b) sent to the person by registered post or a recorded delivery service.

2
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(5)

A certificate of posting of a notice sent under subsection (4)(b) issued by the postal
operator concerned is sufficient evidence of the sending of the notice on the day
specified in the certificate.

(6)

In subsection (5), “postal operator” has the meaning given by section 125(1) of the
Postal Services Act 2000 (c.26).>
Section 80

Hugh Henry
228

Leave out section 80
Section 81
Hugh Henry

229

In section 81, page 48, line 40, leave out <80> and insert <79>
Section 82
Hugh Henry

230

In section 82, page 49, line 4, leave out <80> and insert <79>
Section 83
Hugh Henry

236

In section 83, page 49, line 18, leave out <may> and insert <must>
Hugh Henry

237

In section 83, page 49, line 23, at end insert—
<(3A) If the court passes a sentence which is not less than it would have passed but for the
assistance given or offered, it must state in open court its reasons for doing so.>
Hugh Henry

238

In section 83, page 49, line 27, at end insert—
<( )

Subsection (3A) does not apply if the court thinks that it would not be in the public
interest to disclose that the case was one in which the court had a duty under subsection
(2); but in such a case the court must give written notice of its reasons for not passing a
discounted sentence to the prosecutor and the offender.>

Hugh Henry
239

In section 83, page 49, leave out line 38 and insert—
<prevents, or restricts, the court, in fulfilment of its duty under subsection (2), from
passing on the offender the sentence it considers appropriate.>
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Hugh Henry
240

In section 83, page 50, line 1, leave out from beginning to <it> in line 2 and insert <Subsection
(2) does not prevent the court, in determining what sentence to pass on the offender,>
Hugh Henry

241

In section 83, page 50, line 28, at end insert—
<( ) the reference, in subsection (5)(b), to imprisonment includes a reference to
detention imposed under section 205(2), and detention in a young offenders
institution imposed under section 205(3), 205A(2)(b) or 207 of the 1995 Act;>
Hugh Henry

242

In section 83, page 50, line 29, leave out first <a reference> and insert <the reference, in
subsection (6)(c),>
Section 84
Hugh Henry

243

In section 84, page 51, line 16, at end insert—
<( )

For the purposes of subsection (4)(a), an offender sentenced to a term of imprisonment
who is released (whether on licence or unconditionally) under Part 1 of the Prisoners
and Criminal Proceedings (Scotland) Act 1993 (c.9) before the date on which the
offender would (but for the release) have served the sentence in full is to be treated as
still serving the sentence until that date.>
Section 86

Hugh Henry
244

In section 86, page 52, line 35, at end insert—
<(3)

The Scottish Ministers may, by order, make provision as to how—
(a) any period in custody served under a sentence for which another sentence is
substituted under section 84(6), (8) or (10);
(b) any period during which a person was on release on licence or unconditionally
under Part 1 of the Prisoners and Criminal Proceedings (Scotland) Act 1993 (c.9)
in respect of such a sentence before the date on which the person would (but for
the release) have served the sentence in full,
is to be taken into account, for the purposes of the later sentence, in the calculation of
periods of time under Part 1 of that Act.

(4)

An order under subsection (3) may, in particular, modify that Act.>
After section 87

Hugh Henry
273

After section 87, insert—

4
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<Appeals against sentence: undisclosed information
(1)

Where, under subsection (2) of section 87, a court in passing sentence takes into account
information contained in a report mentioned in that subsection and the person sentenced
appeals against the sentence passed, the High Court, in any proceedings in relation to the
appeal—
(a) must not disclose the information or the existence of the report to any person other
than the prosecutor, the appellant and, with the appellant’s agreement, the
appellant’s counsel or solicitor; and
(b) must not disclose to any person whether the sentence passed by the lower court is
less than the sentence it would have passed but for the assistance given by the
appellant.

(2)

If, in any other case, the High Court, in any proceedings in relation to an appeal,
becomes aware of information contained in a report mentioned in subsection (2) of
section 87 or that a court in passing sentence has, under that subsection, taken that
information into account, the High Court must not disclose to any person the
information, the existence of the report or whether the sentence passed by the lower
court on the person to whom the report relates is less than the sentence it would have
passed but for the assistance given by that person.

(3)

Rules of court must make provision for the purpose of enabling an appellant referred to
in subsection (1) to make representations to the High Court in confidence about the
appropriateness of the sentence passed, having regard to the information.>
Section 88

Hugh Henry
245

In section 88, page 53, line 29, leave out <(an “immunity> and insert <(a “conditional immunity>
Hugh Henry

246

In section 88, page 53, line 34, leave out <an> and insert <a conditional>
Hugh Henry

247

In section 88, page 53, line 37, leave out <An> and insert <A conditional>
Hugh Henry

248

In section 88, page 53, line 37, after <notice> insert <—
( ) must specify the conditions to which its application is subject; and
( )>
Hugh Henry

249

In section 88, page 53, line 38, leave out <or conditions to which its application is subject>
Hugh Henry

250
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In section 88, page 54, line 1, leave out <an> and insert <a conditional>

5

Hugh Henry
251

In section 88, page 54, line 6, leave out second <an> and insert <a conditional>
Hugh Henry

252

In section 88, page 54, line 8, after second <the> insert <conditional>
Hugh Henry

253

In section 88, page 54, line 14, leave out second <an> and insert <a conditional>
Hugh Henry

254

In section 88, page 54, line 17, after second <the> insert <conditional>
Hugh Henry

255

In section 88, page 54, line 24, after second <the> insert <conditional>
Hugh Henry

256

In section 88, page 54, line 29, leave out subsection (8) and insert—
<( )

Where—
(a) a conditional immunity notice has ceased to have effect; and
(b) proceedings are brought against the person to whom the notice was given in
respect of any offence specified in the notice,
the fact that, before the notice ceased to have effect, communications took place
between the prosecutor or anyone else and the person to whom the notice was given
which would not or might not have taken place but for the notice is not a ground for the
court to determine that the proceedings should not have been brought, or should not be
continued, against that person.>

Hugh Henry
257

In section 88, page 54, line 34, leave out <an> and insert <a conditional>
Hugh Henry

258

In section 88, page 54, line 37, after second <the> insert <conditional>
Hugh Henry

259

In section 88, page 54, line 38, leave out <an> and insert <a conditional>
Hugh Henry

260

In section 88, page 54, line 40, leave out <An> and insert <A conditional>
Hugh Henry

261

In section 88, page 55, line 17, after second <the> insert <conditional>

6
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Hugh Henry
262

In section 88, page 55, line 20, after first <the> insert <conditional>
Hugh Henry

263

In section 88, page 55, line 22, after second <the> insert <conditional>
After section 88
Hugh Henry

264

After section 88, insert—
<Enforcement of Sea Fisheries (Shellfish) Act 1967
Enforcement of Sea Fisheries (Shellfish) Act 1967
(1)

After section 4 of the Sea Fisheries (Shellfish) Act 1967 (c.83) there is inserted—
“4A

Powers of sea-fishery officers in relation to fishing boats to enforce
regulated fishery
(1)

For the purpose of enforcing restrictions imposed by, or regulations made by,
an order under section 1 conferring a right of regulating a fishery, a British seafishery officer may exercise the powers conferred by subsections (2) to (7) in
relation to—
(a) a Scottish fishing boat wherever it may be;
(b) any other fishing boat in the Scottish zone.

(2)

The officer may go on board the boat, with or without persons assigned to
assist in the duties of that officer, and may, for that purpose or for the purpose
of disembarking from the boat, require the boat to stop, and anything else to be
done which will facilitate the boarding of, or as the case may be, disembarking
from, the boat.

(3)

The officer may require the attendance of the master and any other person on
board the boat and may make any examination and inquiry which appears to
the officer to be necessary for the purpose of enforcing such restrictions or
regulations.

(4)

In particular under subsection (3) the officer may—
(a) search the boat for shellfish or fishing gear;
(b) examine any shellfish on the boat and the equipment (including the
fishing gear) of the boat, and require persons on board the boat to do any
thing which appears to the officer to be necessary for facilitating the
examination;
(c) require any person on the boat to produce any relevant document in the
person’s custody or possession;
(d) for the purpose of ascertaining whether an offence under section 3(3) has
been committed, search the boat for any relevant document and may
require any person on board the boat to do anything which appears to the
officer to be necessary for facilitating the search;
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(e) inspect, take copies of and retain possession of, while any search,
examination or inspection provided for under this subsection is being
carried out, any relevant document produced to the officer or found on
board;
(f) require the master or any person for the time being in charge of the boat
to render any relevant document on a computer system into visible and
legible form and to produce it in a form in which it may be taken away;
and
(g) where the boat is one in relation to which the officer has reason to
suspect that an offence under section 3(3) has been committed, seize and
detain any relevant document produced to the officer or found on board,
for the purpose of enabling the document to be used as evidence in
proceedings for the offence.
(5)

But subsection (4)(g) does not permit any document required by law to be
carried on a boat to be seized and detained except while the boat is detained in
a port.

(6)

In subsection (4), “relevant document” means a document relating to—
(a) the boat; or
(b) the catching, landing, transportation, transhipment, sale or disposal of
shellfish.

(7)

Where it appears to a British sea-fishery officer that an offence under section
3(3) has at any time been committed the officer—
(a) may take, or require the master of any boat in relation to which the
offence took place to take, the boat and its crew to the port which
appears to the officer to be the nearest convenient port; and
(b) may detain, or require the master to detain, the boat in the port.

(8)

Where a British sea-fishery officer detains or requires the detention of a boat
under subsection (7)(b), the officer must serve notice in writing on the master
stating that the boat is or, as the case may be, is required to, be detained until
the time mentioned in subsection (9).

(9)

That time is when the master is served with a notice in writing signed by a
British sea-fishery officer stating that the previous notice ceases to have effect.

4B

Powers of sea-fishery officers on land to enforce regulated fishery
(1)

For the purpose of enforcing restrictions imposed by, or regulations made by,
an order under section 1 conferring a right of regulating a fishery, a British seafishery officer may exercise the powers conferred by subsections (2) to (11) of
this section in relation to—
(a) any premises (other than a dwelling-house) used for—
(i)

carrying on any business in connection with the operation of
fishing boats;

(ii) an activity connected with or ancillary to the operation of fishing
boats; or
(iii) the treatment, storage or sale of shellfish;

8
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(b) any vehicle which the officer has reasonable cause to believe is being
used—
(i)

to dredge, fish for or take shellfish; or

(ii) to transport shellfish.
(2)

The officer may enter and inspect, at any reasonable time, the premises or
vehicle (and, in the case of a vehicle, for that purpose require the vehicle to
stop or require the operator to take the vehicle to a particular place).

(3)

The officer may, in exercising the power conferred by subsection (2), take with
the officer such other persons as appear to the officer to be necessary and any
equipment or materials.

(4)

The officer may examine any shellfish on the premises or vehicle and require
persons on the premises or vehicle to do anything which appears to the officer
to be necessary for facilitating the examination.

(5)

The officer may on the premises or vehicle carry out such other inspections
and tests as may reasonably be necessary.

(6)

The officer may require any person not to remove or cause to be removed any
shellfish from the premises or vehicle for such a period as may be reasonably
necessary for the purposes of establishing whether an offence under section
3(3) has at any time been committed.

(7)

The officer may require any person on the premises or vehicle to produce any
relevant document in the person’s custody or possession.

(8)

The officer may, for the purpose of establishing whether an offence under
section 3(3) has been committed, search the premises or vehicle for any
relevant document, and may require any person on the premises or vehicle to
do anything which appears to the officer to be necessary for facilitating the
search.

(9)

The officer may inspect and take copies of any relevant document produced or
found on the premises or vehicle.

(10) The officer may require any person to render any relevant document on a
computer system into a visible and legible form and to produce it in a form in
which it may be taken away.
(11) If the officer has reasonable grounds to suspect that an offence under section
3(3) has been committed, the officer may seize and detain any relevant
document produced or found on the premises or vehicle, for the purpose of
enabling the document to be used as evidence in proceedings for the offence.
(12) A sheriff may, if satisfied by evidence on oath as to the matters mentioned in
subsection (13), grant a warrant authorising a British sea-fishery officer to
enter premises (if necessary using reasonable force), accompanied by such
persons as appear to the officer to be necessary.
(13) Those matters are—
(a) that there are reasonable grounds to believe that anything which a British
sea-fishery officer has power under this section to examine or inspect is
on the premises and that the examination or inspection is likely to
disclose evidence of the commission of an offence under section 3(3);
and
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(b) that any of the following is the case—
(i)

admission to the premises has been or is likely to be refused and
that notice of intention to apply for a warrant under subsection (12)
has been given to the occupier;

(ii) an application for admission, or the giving of such notice, would
defeat the object of entry;
(iii) the premises are unoccupied or the occupier is temporarily absent
and it might defeat the object of entry to await the return of the
occupier.
(14) A warrant under subsection (12) of this section is valid for the period of one
month beginning with the date on which it is granted or for such shorter period
as the sheriff may specify.
(15) In this section—
“premises” includes land; and
“relevant document” means a document relating to the catching, landing,
transportation, transhipment, sale or disposal of shellfish.
4C

Powers of British sea-fishery officers to seize fish and fishing gear
(1)

A British sea-fishery officer may seize—
(a) in Scotland or in the Scottish zone; or
(b) on a Scottish fishing boat wherever it may be,
any shellfish and any net or other fishing gear to which subsection (2) applies.

(2)

This subsection applies to—
(a) any shellfish in respect of which the officer has reasonable grounds to
suspect that an offence under section 3(3) has been committed;
(b) any net or other fishing gear which the officer has reasonable grounds to
suspect has been used in the commission of such an offence.

(3)

In this section—
(a) “Scotland” has the meaning given by the Scotland Act 1998 (c.46); and
(b) references to shellfish include any receptacle which contains shellfish.

4D

Sections 4A to 4C: supplementary
(1)

A British sea-fishery officer, or a person assisting such an officer by virtue of
section 4A(2) or 4B(3) or (12), is not liable in any civil or criminal proceedings
for anything done in the purported exercise of a power conferred by section
4A, 4B or 4C if the court is satisfied—
(a) that the act was done in good faith;
(b) that there were reasonable grounds for doing it; and
(c) that it was done with reasonable skill and care.

(2)

A person who—

10
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(a) fails without reasonable excuse to comply with any requirement imposed
on the person by a British sea-fishery officer under a power conferred by
section 4A or 4B;
(b) without reasonable excuse prevents, or attempts to prevent, any other
person from complying with such a requirement; or
(c) obstructs such an officer in the exercise of any of those powers or the
powers conferred by section 4C,
shall be guilty of an offence.
(3)

A person who commits an offence under subsection (2) is liable—
(a) on summary conviction, to a fine not exceeding the statutory maximum;
(b) on conviction on indictment, to a fine.”.

(2)

In section 22 of the Sea Fisheries (Shellfish) Act 1967 (c.83) (interpretation), after the
definition of “sea fishing boat” there is inserted the following definition—
““Scottish fishing boat” means a fishing vessel registered in the register
maintained under section 8 of the Merchant Shipping Act 1995 (c.21)
whose entry in the register specifies a port in Scotland as the port to
which the vessel is to be treated as belonging;”.

(3)

In section 15 of the Sea Fisheries Act 1968 (c.77) (amendment of Sea Fisheries
(Shellfish) Act 1967), after subsection (2) there is inserted—
“(2A)

The reference in section 3(1) of the Sea Fisheries (Shellfish) Act 1967 to an
order under section 1 of that Act conferring on the grantees a right of
regulating a fishery which imposes restrictions on, or makes regulations
respecting, the dredging, fishing for and taking of shellfish shall be construed
as including a reference to an order under section 1 of that Act conferring on
the grantees such a right which enables the grantees, with the consent of the
appropriate Minister, to impose such restrictions or make such regulations; and
the references in sections 3(1)(a), (2) and (3) of that Act to restrictions and
regulations shall be construed as including a reference to restrictions so
imposed and regulations so made.

(2B)

The references in sections 4A(1) and 4B(1) of the Sea Fisheries (Shellfish) Act
1967 to restrictions imposed by, or regulations made by, an order under section
1 of that Act conferring a right of regulating a fishery, shall be construed as
including a reference to restrictions imposed by, or regulations made by, the
grantees by virtue of an order under section 1 of that Act which enables the
grantees, with the consent of the appropriate Minister, to impose such
restrictions or make such regulations.”.>
Section 89

Hugh Henry
231

In section 89, page 55, line 36, at end insert <;and
“the 2003 Act” means the Sexual Offences Act 2003 (c.42).>
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Schedule 5
Hugh Henry
65

In schedule 5, page 74, line 26, after <(be)> insert <, or service such as is mentioned in paragraph
(bea),>
Hugh Henry

265

In schedule 5, page 74, line 34, at end insert—
<( ) in paragraph (b), the words “on which a person is engaged with the consent
of the appropriate authority” are repealed;>
Hugh Henry

66

In schedule 5, page 75, line 3, at end insert—
<(bea)service as Director or Deputy Director of the Scottish Crime and Drug
Enforcement Agency on which a person is engaged with the consent of
the appropriate authority;>
Hugh Henry

67

In schedule 5, page 75, line 7, after <“2002”;> insert—
<( ) after subsection (5) there is inserted—
“(5A) If, when engaged on relevant service to which subsection (1)(bea) applies, a
person is promoted by virtue of paragraph 1(6B) or 2(4B) of schedule 2 to the
Police, Public Order and Criminal Justice (Scotland) Act 2006, paragraphs (a)
and (b) of subsection (5) of this section apply as if the person had been
promoted in his police force.”;>
Hugh Henry

68

In schedule 5, page 75, line 8, after <(be),> insert <(bea),>
Hugh Henry

232

In schedule 5, page 75, line 24, at end insert—
<The Criminal Procedure (Scotland) Act 1995 (c.46)
In section 19A(3) of the 1995 Act (limitation on exercise of power to take samples etc
from persons convicted of sexual and violent offences), for “19(1)(a) of this Act” there
is substituted “subsection (2) of section 19 of this Act in a case where the power
conferred by that subsection was exercised by virtue of subsection (1)(a) of that
section”.>
Hugh Henry

266

In schedule 5, page 75, line 24, at end insert—
<The Police Act 1997 (c.50)
(1)

The Police Act 1997 is modified as follows.

12
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(2)

In section 93 (authorisations to interfere with property)—
(a) in subsection (3), after paragraph (e) there is inserted—
“(f) if the authorising officer is within subsection (5)(j), by a police member
of the Scottish Crime and Drug Enforcement Agency appointed in
accordance with paragraph 6 of schedule 2 to the Police, Public Order
and Criminal Justice (Scotland) Act 2006 (asp 00).”;
(b) in subsection (5), after paragraph (i) there is inserted—
“(j)

the Director of the Scottish Crime and Drug Enforcement Agency.”; and

(c) in subsection (6), after paragraph (cb) there is inserted—
“(cc) in relation to the Director of the Scottish Crime and Drug Enforcement
Agency, means Scotland,”.
(3)

In section 94 (authorisations given in absence of authorising officer)—
(a) in subsection (2), after paragraph (g) there is inserted—
“(h) where the authorising officer is within paragraph (j) of that subsection,
by a person mentioned in subsection (5).”;
(b) in subsection (4)—
(i)

in paragraph (a), the words “or (d)” and “or, as the case may be, section
5(4) of the Police (Scotland) Act 1967” are repealed; and

(ii) after that paragraph there is inserted—
“(aa) in the case of an authorising officer within paragraph (d) of section
93(5), means the person holding the rank of—
(i)

deputy chief constable and, where there is more than one person in
a police force who holds that rank, who is designated as the officer
having the powers and duties conferred on a deputy chief
constable by section 5A(1) of the Police (Scotland) Act 1967; or

(ii) assistant chief constable who is designated to act under section
5A(2) of that Act;”; and
(c) after subsection (4) there is inserted—
“(5)

The person referred to in subsection (2)(h) is—
(a) the chief constable whose relevant area (within the meaning of section
93(6)(b)) is the area to which the application for authorisation relates; or
(b) his designated deputy (within the meaning of subsection (4)(aa)); or
(c) where it is not reasonably practicable for the chief constable or his
designated deputy to consider the application, a person holding the rank
of assistant chief constable in the chief constable’s police force.”.

(4)

In section 95(7) (designated deputy permitted to exercise authorising officer’s powers),
for “or (d)” there is substituted “(d) or (j)”.

(5)

In section 107(4) (power of Prime Minister to exclude matters from a report), after
paragraph (b) there is inserted—
“(ba) the functions of the Scottish Crime and Drug Enforcement Agency;”.>
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Hugh Henry
267

In schedule 5, page 75, line 29, at end insert—
<The Regulation of Investigatory Powers Act 2000 (c.23)
In section 76A(11) of the Regulation of Investigatory Powers Act 2000 (foreign
surveillance operations: definitions) for paragraph (c) of the definition of “United
Kingdom officer” there is substituted—
“(c) a police member of the Scottish Crime and Drug Enforcement Agency
appointed in accordance with paragraph 6 of schedule 2 to the Police,
Public Order and Criminal Justice (Scotland) Act 2006 (asp 00);”>
Hugh Henry

268

In schedule 5, page 75, line 29, at end insert—
<The Regulation of Investigatory Powers (Scotland) Act 2000 (asp 11)
(1)

The Regulation of Investigatory Powers (Scotland) Act 2000 is modified as follows.

(2)

In section 9 (special provision for the Scottish Crime Squad)—
(a) subsection (1) is repealed;
(b) in subsection (2), for “Scottish Crime Squad and constables seconded to it” there
is substituted “Scottish Crime and Drug Enforcement Agency”;
(c) in subsection (3), for “Scottish Crime Squad” there is substituted “Scottish Crime
and Drug Enforcement Agency”;
(d) in subsection (4)—
(i)

for “Scottish Crime Squad” there is substituted “Scottish Crime and Drug
Enforcement Agency”; and

(ii) for “constable seconded to that Squad” there is substituted “police member
of that Agency”;
(e) subsections (5) and (6) are repealed; and
(f) the section heading becomes “Special provision for the Scottish Crime and Drug
Enforcement Agency”.
(3)

In section 10 (authorisation of intrusive surveillance)—
(a) in subsection (1), after “force” there is inserted “and the Director of the Scottish
Crime and Drug Enforcement Agency”; and
(b) in subsection (2), for “chief constable” there is substituted “person”.

(4)

In section 11 (grant of authorisations)—
(a) in subsection (2), at the beginning there is inserted “Subject to section 12A
below,”;
(b) for subsection (3) there is substituted—
“(3)

The Director of the Scottish Crime and Drug Enforcement Agency shall not
grant an authorisation for the carrying out of intrusive surveillance except on
an application made by a police member of that Agency.”;

(c) in subsection (4)—

14
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(i)

in paragraph (a), after “force” there is inserted “or is a police member of
the Scottish Crime and Drug Enforcement Agency”; and

(ii) in paragraph (b), for “a police force,” there is substituted—
“(i)

where that individual is a member of a police force, a police force;
or

(ii) where that individual is a police member of the Scottish Crime and
Drug Enforcement Agency, that Agency,”; and
(d) in subsection (5), after “section” there is inserted “and section 12A below”.
(5)

In section 12 (grant of authorisations in cases of urgency)—
(a) in subsection (1), after “application” there is inserted “(other than an application
to which section 12A below applies)”;
(b) in subsection (4), after “rank of” there is inserted “deputy chief constable or”; and
(c) in subsection (5), for the words from “assistant” to the end there is substituted—
“(a) deputy chief constable and, where there is more than one person in a
police force who holds that rank, who is designated as the officer having
the powers and duties conferred on a deputy chief constable by section
5A(1) of the Police (Scotland) Act 1967 (c.77); or
(b) assistant chief constable who is designated to act under section 5A(2) of
that Act.”.

(6)

After section 12 there is inserted—
“12A

Grant of authorisations in cases of urgency: Scottish Crime and Drug
Enforcement Agency

(1)

This section applies in the case of an application to the Director of the Scottish
Crime and Drug Enforcement Agency for an authorisation for the carrying out
of intrusive surveillance where the case is urgent.

(2)

If it is not reasonably practicable, having regard to the urgency of the case, for
the application to be considered by the Director or the Deputy Director of that
Agency, the application may be made to and considered by—
(a) the chief constable of the police force to which subsection (3) below
applies;
(b) a person (if there is one) who is entitled, as a designated deputy of that
chief constable, to exercise the functions in relation to that application of
that chief constable; or
(c) if it is not reasonably practicable, having regard to the urgency of the
case, for the application to be considered by a person such as is
mentioned in paragraphs (a) or (b) above, any person who is entitled
under subsection (4) of section 12 above to act, for the purposes of that
section, for that chief constable.

(3)

This subsection applies to a police force if—
(a) in the case of an authorisation for the carrying out of intrusive
surveillance in relation to any residential premises, those premises are in;
and
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(b) in the case of an authorisation for the carrying out of intrusive
surveillance in relation to any private vehicle, the chief constable of that
police is satisfied that the operation will commence in,
the area of operation of that police force.
(4)

In this section “designated deputy” has the same meaning as in section 12
above.”.

(7)

In section 14(5)(b) (meaning of “most senior relevant person”), for the words from
“member” to the end there is substituted “police member of the Scottish Crime and Drug
Enforcement Agency, the Director of that Agency.”.

(8)

In section 15(7) (persons receiving a report when authorisation is quashed), after
paragraph (a) there is inserted—
“(aa) in the case of an authorisation granted under section 12A above, to the
chief constable mentioned in subsection (2)(a) of that section;”.

(9)

In section 16(1) (appeals), after “force” there is inserted “or the Director of the Scottish
Crime and Drug Enforcement Agency”.

(10) In section 18 (information to be provided to the Surveillance Commissioners), for
paragraph (b) there is substituted—
“(b) the Director, the Deputy Director and every police member of the
Scottish Crime and Drug Enforcement Agency,”.
(11) In section 20(6) (meaning of “deputy” in relation to cancellations)—
(a) the words from “in”, where it second occurs, to “constable”, where it second
occurs, become paragraph (a); and
(b) after those words there is inserted—
“(b) in relation to the Director of the Scottish Crime and Drug Enforcement
Agency, to the Deputy Director of that Agency”.
(12) In section 23(5)(b) (conduct taking place in challengeable circumstances), after “force”
there is inserted “or to the Scottish Crime and Drug Enforcement Agency”.
(13) In section 24(2)(b) (powers and duties in relation to which codes of practice must be
issued), after “force” there is inserted “or to the Scottish Crime and Drug Enforcement
Agency”.
(14) In section 31(1) (interpretation), after the definition of “police force” there is inserted—
““police member”, in relation to the Scottish Crime and Drug
Enforcement Agency, means a person appointed as such a member in
accordance with paragraph 6 of schedule 2 to the Police, Public Order
and Criminal Justice (Scotland) Act 2006 (asp 00);”>

Hugh Henry
131

In schedule 5, page 75, line 29, at end insert—
<The Scottish Public Services Ombudsman Act 2002 (asp 11)
(1)

The Scottish Public Services Ombudsman Act 2002 (asp 11) is amended as follows.

(2)

In schedule 2 (listed authorities)—

16
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(a) the entry numbered 14 is repealed; and
(b) after the entry numbered 32 there is inserted—
“32A
(3)

The Police Complaints Commissioner for Scotland.”.

In schedule 4 (matters which the Ombudsman must not investigate)—
(a) for paragraph 1(b) there is substituted—
“(c) the Police Complaints Commissioner for Scotland,”; and
(b) after paragraph 15 there is inserted—
“16

Action taken—
(a) by a local authority in discharge of its functions as a police authority, or
(b) by any other person in discharge of the functions of a local authority as a
police authority, by virtue of section 56(1) of the Local Government
(Scotland) Act 1973 (c.65).”.>

Hugh Henry
269

In schedule 5, page 75, line 32, after <information)> insert <—
( ) there is inserted after the entry numbered 52 the following entry—
“52A

The Scottish Police Services Authority, but only in respect of information
relating to the provision of the police support services within the meaning of
section 3(2) of the Police, Public Order and Criminal Justice (Scotland) Act
2006.”; and

( )>
Hugh Henry
132

In schedule 5, page 75, line 38, leave out from beginning to end of line 2 on page 76
Hugh Henry

270

In schedule 5, page 76, line 5, at end insert—
<The Serious Organised Crime and Police Act 2005 (c.15)
(1)

The Serious Organised Crime and Police Act 2005 is modified as follows.

(2)

In section 3(5)(d) (meaning of “special police force”), for “Scottish Drug Enforcement
Agency” there is substituted “Scottish Crime and Drug Enforcement Agency”.

(3)

In section 23 (mutual assistance between SOCA and law enforcement agencies:
voluntary arrangements)—
(a) for subsection (5) there is substituted—
“(5)

In subsection (4)(a), “constables or members of staff” in relation to the Scottish
Crime and Drug Enforcement Agency means police members or support staff
members of that Agency.”;

(b) in subsection (7), for paragraph (b) there is substituted—
“(b) a police member or support staff member of the Scottish Crime and Drug
Enforcement Agency,”;
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(c) in subsection (10)(b) for “Scottish Drug Enforcement Agency” there is substituted
“Scottish Crime and Drug Enforcement Agency”; and
(d) in subsection (11)—
(i)

after the definition of “police force” there is inserted—
““police member”, in relation to the Scottish Crime and Drug
Enforcement Agency, means a person appointed as such a member in
accordance with paragraph 6 of schedule 2 to the Police, Public Order
and Criminal Justice (Scotland) Act 2006 (asp 00);”;

(ii) in paragraph (f) of the definition of “relevant police authority”, for
“Scottish Drug Enforcement Agency” there is substituted “Scottish Crime
and Drug Enforcement Agency”; and
(iii) after the definition of “relevant police authority” there is inserted—
““support staff member”, in relation to the Scottish Crime and Drug
Enforcement Agency, means a person appointed as such a member in
accordance with paragraph 7 of schedule 2 to the Police, Public Order
and Criminal Justice (Scotland) Act 2006;”.
(4)

In section 24(2)(b) (bodies to which section 24 applies), for “Scottish Drug Enforcement
Agency” there is substituted “Scottish Crime and Drug Enforcement Agency”.

(5)

In section 25 (directed arrangements: Scotland)—
(a) in subsection (2)(b), for “Scottish Drug Enforcement Agency” there is substituted
“Scottish Crime and Drug Enforcement Agency”;
(b) in subsection (3)(b)—
(i)

for “Scottish Drug Enforcement Agency” there is substituted “Scottish
Crime and Drug Enforcement Agency”; and

(ii) for “constables or other persons” there is substituted “police members or
support staff members”;
(c) in subsection (4), in both paragraphs (a) and (b), for “Scottish Drug Enforcement
Agency” there is substituted “Scottish Crime and Drug Enforcement Agency”;
and
(d) after subsection (4), there is inserted—
“(5)

In this section, “police member” and “support staff member” have the same
meaning as in section 23.”.

(6)

In section 31(5)(d) (meaning of “relevant authority” in section 31), for “Scottish Drug
Enforcement Agency, means” there is substituted “Scottish Crime and Drug
Enforcement Agency, means the Director of”.

(7)

In section 42 (interpretation)—
(a) in subsection (1), in paragraph (g) of the definition of “chief officer”, for “Scottish
Drug Enforcement Agency” there is substituted “Scottish Crime and Drug
Enforcement Agency”; and
(b) subsection (2) is repealed.

(8)

In section 47 (person having powers of constable: exercise of such powers in Scotland
and Northern Ireland)—

18
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(a) in subsection (3)(a), for “Scottish Drug Enforcement Agency” there is substituted
“Scottish Crime and Drug Enforcement Agency”; and
(b) in subsection (7), the definition of “the Scottish Drug Enforcement Agency” and
“the Director” is repealed.
(9)

In section 82(5) (persons who are protection providers), in paragraph (f), for “Scottish
Drug Enforcement Agency” there is substituted “Scottish Crime and Drug Enforcement
Agency”.

(10) In section 94 (interpretation of Chapter 4), subsection (9) is repealed.
(11) In Schedule 5—
(a) in paragraph 20—
(i)

in sub-paragraph (1), the words “is or” are repealed and for “Scottish Drug
Enforcement Agency” there is substituted “organisation known as the
Scottish Drug Enforcement Agency and established under section
36(1)(a)(ii) of the Police (Scotland) Act 1967 (c.77), that is to say a person
who was engaged on central service (as defined by section 38(5) of that
Act) and was appointed by the Scottish Ministers to exercise control in
relation to the activities carried out in exercise of that organisation’s
functions”; and

(ii) in sub-paragraph (2), the words “is or” are repealed; and
(b) after paragraph 20 there is inserted—
“20A (1) A person who is or has been the Director of the Scottish Crime and Drug
Enforcement Agency.
(2) A person who is or has been under the direction and control of the Director of
the Scottish Crime and Drug Enforcement Agency.”.>

Hugh Henry
271

In schedule 5, page 76, line 5, at end insert—
<PART
SUBORDINATE LEGISLATION
The Regulation of Investigatory Powers (Prescription of Offices, Ranks and Positions) (Scotland)
Order 2000 (S.S.I. 2000 No. 343)
In the Schedule to the Regulation of Investigatory Powers (Prescription of Offices,
Ranks and Positions) (Scotland) Order 2000, for “The Operational and Intelligence
Group of the Scottish Drug Enforcement Agency” there is substituted “The Scottish
Crime and Drug Enforcement Agency”.>
Section 93
Mr Stewart Maxwell

7

In section 93, page 56, line 24 at end insert—
<( ) a statutory instrument containing regulations under section (Health Boards to
maintain register of non-accidental injuries)(1);>


316

19

Hugh Henry
272

In section 93, page 56, line 25, leave out from beginning to <Act> in line 26
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Police, Public Order and Criminal Justice (Scotland) Bill
5th Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
x
x

the list of groupings (that is, the order in which amendments will be debated). Any
procedural points relevant to each group are noted;
a list of any amendments already debated;

Groupings of amendments
Verifying presence of Class A drugs in sample given by arrested person
217, 218, 223, 228, 229, 230
Retention of samples taken for testing for certain Class A drugs
219, 220, 221
Assessment following positive test for Class A drugs
222, 225, 226, 227
Positive drugs test: treatment
224
Assistance by offender: requirement to take into account
236, 239, 240
Assistance by offender: giving of reasons
237, 238
Assistance by offender: meaning of “imprisonment”
241, 242
Assistance by offender: review of sentence
243, 244, 272
THIS IS NOT THE MARSHALLED LIST
Appeals against sentence: information not to be disclosed
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Conditional immunity notice
245, 246, 247, 248, 249, 250, 251, 252, 253, 254, 255, 256, 257, 258, 259, 260, 261, 262, 263
Regulated fisheries: enforcement
264
1967 Act: when “central service” constitutes “relevant service”
265
Agency: amendment of provisions on surveillance
266, 267, 268, 271
Authority: freedom of information
269
Amendment of Public Appointments and Public Bodies (Scotland) Act 2003 in consequence
of establishment of Police Complaints Commissioner
132
Agency: amendment of Serious Organised Crime and Police Act 2005
270

Amendments debated previously
Control of sex offenders, etc (day 4)
231
Agency: director and deputy director and police members (day 1)
65, 66, 67 and 68
Power to take samples from sex offenders (day 4)
232
Functions of Scottish Public Sector Ombudsman in relation to police complaints (day 2)
131
Offensive Weapons: register of non-accidental injuries (day 4)
7
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JUSTICE 2 COMMITTEE
EXTRACT FROM THE MINUTES
10th Meeting, 2006 (Session 2)
Tuesday 18 April 2006
Present:
Jackie Baillie
David Davidson (Convener)
Maureen Macmillan
Jeremy Purvis

Bill Butler (Deputy Convener)
Colin Fox
Stewart Maxwell

Also present: Hugh Henry MSP (Deputy Minister for Justice)
The meeting opened at 2.01 pm.
Police, Public Order and Criminal Justice (Scotland) Bill: The Committee
considered the Bill at Stage 2 (Day 5).
The following amendments were agreed to (without division): 217, 218, 219, 220,
221, 222, 223, 225, 226, 227, 228, 229, 230, 236, 237, 238, 239, 240, 241, 242, 243,
244, 273, 245, 246, 247, 248, 249, 250, 251, 252, 253, 254, 255, 256, 257, 258, 259,
260, 261, 262, 263, 231, 65, 265, 66, 67, 68, 232, 266, 267, 268, 131, 269, 132, 270,
271, 272.
Amendment 264 was agreed to (by division): (For 5, Against 1, Abstentions 1).
Amendment 224 was moved and, with the agreement of the Committee, withdrawn.
Amendment 7 was not moved.
Sections 77, 79, 85, 87, 90, 91, 92, 94, 95 and the long title were agreed to without
amendment.
Sections 75, 76, 78, 81, 82, 83, 84, 86, 88, 89, schedule 5 and section 93 were
agreed to as amended.
The Committee completed Stage 2 consideration of the Bill.
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Amendments 229 and 230 are consequential on
the removal of section 80.
I move amendment 217.
Amendment 217 agreed to.

Tuesday 18 April 2006
[THE CONVENER opened the meeting at 14:01]

Police, Public Order and Criminal
Justice (Scotland) Bill: Stage 2
The Convener (Mr David Davidson): I
welcome everyone to the 10th meeting in 2006 of
the Justice 2 Committee. We have already agreed
to take agenda item 4 in private. I welcome the
Deputy Minister for Justice and his colleagues to
day 5 of stage 2 consideration of the Police, Public
Order and Criminal Justice (Scotland) Bill.
Section 75—Testing of arrested persons for
Class A drugs
The Convener: Amendment 217, in the name of
the minister, is grouped with amendments 218,
223 and 228 to 230.
The Deputy Minister for Justice (Hugh
Henry): Amendment 217 is a minor drafting
amendment to section 75 to ensure that there is
consistency in the wording used in proposed new
section 20A of the Criminal Procedure (Scotland)
Act 1995 and section 76(1)(c) of the bill.
Amendment 218 is also a minor drafting
amendment that will tighten and clarify the wording
used in section 75 and achieve a consistency of
approach with the wording used in section
76(1)(c).
Amendment 223 will adjust section 76(1)(b) so
that a person will be required to attend a
mandatory assessment if an analysis of a sample
reveals that a class A drug is present in the
person’s body, as opposed to a person being
required to go to an assessment when such a
substance “may” be present. This will remove any
ambiguity about whether a person is required to
attend an assessment if the result of the drugs test
is inconclusive.
Amendment 228 will remove section 80, which
deals with the retention of samples to allow further
analysis. Having considered the planned
processes further since the bill was introduced, we
see no reason for the police to conduct a further
analysis of a sample that has been taken.
Consequently, there will be no need to retain
samples for that purpose. There is already
provision in proposed new section 20A(5)(b) of the
1995 act, which section 75 will insert, for the
taking of a further sample if, for whatever reason,
the taking of the first sample has proven
unsuccessful.

Amendment 218 moved—[Hugh Henry]—and
agreed to.
The Convener: Amendment 219, in the name of
the minister, is grouped with amendments 220 and
221.
Hugh Henry: Amendment 220 will amend the
bill so that a sample that is taken for testing can be
retained only for the purpose of taking criminal
proceedings against a person for failing to attend
or remain for the duration of a drugs assessment.
The sample must be destroyed once it can no
longer be used for that purpose. That will allow the
Crown in such cases to produce the sample in
court as evidence that a sample was taken and
that a person was required to attend and remain at
the assessment. The amendment will restrict the
retention of the sample to the purpose of
prosecuting a person under section 79 and
requires that it should be destroyed when it can no
longer be used for that purpose.
Amendment
219
amendment 220.

is

consequential

on

Amendment 221 will make a minor change to
the wording of proposed new section 20B(8) of the
1995 act to make it clear that information that is
derived from a mandatory drugs test can be used
for any, rather than only one, of the purposes that
are listed in that subsection.
I move amendment 219.
Amendment 219 agreed to.
Amendments 220 and
Henry]—and agreed to.

221

moved—[Hugh

Section 75, as amended, agreed to.
Section 76—Assessment following positive
test under section 20A of the 1995 Act
The Convener: Amendment 222, in the name of
the minister, is grouped with amendments 225 to
227.
Hugh Henry: Amendment 222 is a minor
drafting amendment to remove section 76(1)(b) of
the bill, which in effect duplicates proposed new
section 20A(3)(c) of the 1995 act, which section 75
of the bill will insert.
Amendments 225 and 226 make slight changes
to provide that a drugs assessor may change the
date or time of a person’s appointment for
assessment only by giving that person a written
notice to that effect.
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Amendment 227 provides that a written notice
that changes the details of an appointment is
effectively served on a person only if it is given to
them directly or is sent to them by recorded
delivery or registered post.
I move amendment 222.
Maureen Macmillan (Highlands and Islands)
(Lab): I am glad of that clarification, because the
bill is unclear about whether a notice must be put
in a person’s hand.
Amendment 222 agreed to.
Amendment 223 moved—[Hugh Henry]—and
agreed to.
Section 76, as amended, agreed to.
After section 76
The Convener: Amendment 224, in the name of
Colin Fox, is in a group on its own.
Colin Fox (Lothians) (SSP): Amendment 224
approaches drug addiction and drug offences from
an entirely different direction from that taken
previously. It is fair to say that this committee, the
Justice 1 Committee and people throughout
Scotland’s criminal justice system are struck by
the utter pointlessness of the system of sending to
jail people who exhibit all the signs of an addiction
to drugs. Those people commit crimes to feed
their habit, are arrested, go to jail, come out of jail
unchanged and do exactly the same thing. They
enter a vicious circle.
We fail because we fall into the trap of treating
their behaviour rather than their addiction. Behind
the amendment is the concept that treating the
matter as a criminal justice issue rather than an
addiction and health issue fails everyone—victims,
taxpayers and offenders—and probably leaves
every professional who is involved in the exercise
tearing their hair out.
The amendment would allow us to take stock
and say that there is another way. It suggests that,
when an assessor has established through a
drugs assessment that an offender is drug
dependent, the assessor should consider the best
treatment and the best way forward for that
offender and direct him towards treatment and
rehabilitation rather than jail. That is the essence
of the amendment.
As the minister knows, the view is increasing in
the world that it is pointless to have a system that
clogs our courts with such cases. Given the huge
cost, the disgraceful levels of reoffending that are
a consequence of sending people with addiction to
jail and the hopelessness of the current situation,
the amendment seeks to take us in another
direction—to treat the matter as a health and
addiction issue and to treat people’s behaviour,
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rather than put them in jail, which will not change
things.
I move amendment 224.
Hugh Henry: I have a great deal of sympathy
with what Colin Fox has said and I probably agree
with the principles behind amendment 224, but
there are practical issues to do with it that give me
cause for concern. The intention behind everything
that we are doing is to get into treatment people
who need treatment and who would benefit from it,
rather than send them to prison for abusing drugs.
If people have been tested and assessed and it
has been decided that they need treatment, to
some extent it would be logical to say that we
should make it mandatory for them to get
treatment, but we could not go down that route
because forcing people to have treatment would
raise European convention on human rights
issues. Colin Fox’s proposal falls between two
approaches—he wants to place the onus of
referring people for treatment on the drugs
assessor. That worries me for a number of
reasons.
Although I acknowledge the intention behind
amendment 224, I can envisage circumstances in
which having a statutory requirement to refer
people for treatment could be counterproductive.
What do we do if someone has no intention of
seeking help or going through a course of
treatment? In such circumstances, we would be
wasting time and resources by tying up places on
lists for people who would never turn up. As Colin
Fox and others will know, it is crucial that people
are provided with treatment when they are ready
for it. We are not assuming that everyone will be
ready for treatment. We expect assessment to
allow the proper course of treatment and action to
be identified and recommended for the individual
concerned. That is the proper way to go. I am not
sure that to impose a statutory requirement that
someone should go for treatment when they had
no intention of following it through would be the
right thing to do.
Another issue that arises is how we would
monitor whether a drugs assessor was referring
people for treatment. Under the proposal in
amendment 224, we would be placing a statutory
obligation on the assessor to do so, but it would be
difficult to monitor whether they were meeting that
duty. There would be no effective way of ensuring
that a drugs assessor complied with the proposed
obligation, so I am not convinced that the
imposition of such a requirement would be the
best way forward. The bill already provides that if
a drugs assessor thinks that a person would
benefit from treatment, they can draw up an
appropriate treatment plan and recommend that it
be followed. There is nothing to prevent a drugs
assessor from referring a person for further
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treatment if that person is ready for it and wants to
follow it through.
My concerns are about the potential waste of
time and resources and how we could monitor the
effectiveness of the measure. It would be better if
we did not put drugs assessors in the position that
Colin Fox has suggested. We must give them the
flexibility to exercise their discretion, to make their
assessment and to determine what is appropriate
in particular circumstances. In the guidance on the
bill that will be issued, drugs assessors will be
reminded that they should aim to refer for
treatment people who are willing to engage with
the process. That will enable us to get into
treatment people who would benefit from it and
who would be willing and motivated, rather than
people who were being coerced into something
that they had no intention of seeing through.
I am sympathetic towards Colin Fox’s aim and
understand the principles behind his proposal, but
am not sure that amendment 224 represents the
best way to progress. Given my assurances about
what the guidance will say, I hope that Colin Fox
will withdraw his amendment.

2224
Section 78—Date, time and place of
assessment

Amendments 225 to
Henry]—and agreed to.

227

moved—[Hugh

Section 78, as amended, agreed to.
Section 79 agreed to.
Section 80—Samples submitted for further
analysis
Amendment 228 moved—[Hugh Henry]—and
agreed to.
Section 81—Guidance for the purposes of
sections 76 to 80
Amendment 229 moved—[Hugh Henry]—and
agreed to.
Section 81, as amended, agreed to.
Section 82—Interpretation of sections 76 to 80
Amendment 230 moved—[Hugh Henry]—and
agreed to.
Section 82, as amended, agreed to.

14:15
Colin Fox: I am grateful to the minister for those
remarks. I accept that there is a genuine
commitment on the part of the minister and the
Executive. We have examined the issue
repeatedly, and I take some comfort from the
points that the minister has made.
I will clarify one point. Amendment 224 does not
seek to put the onus on the assessor. It is not
about trying to reinvent the wheel—I refer to the
minister’s remarks about there being offenders
who patently refuse treatment. My amendment
aims to guarantee the necessary provision for
those offenders who opt for a course of treatment.
The minister mentioned appropriate treatment
plans and recommendations. Through amendment
224, I seek something stronger than a
recommendation: if the assessor comes to the
conclusion that, given the dependency of the
offender, they would be suitable for rehabilitation
treatment, that will be provided for them. The
emphasis is not on the assessor, or even on the
offender; the amendment places the onus on the
state to provide what is necessary.
Given what the minister has said—I will consider
it later in more detail—I am prepared to withdraw
the amendment now, with the proviso that I might
return to the matter at stage 3.
Amendment 224, by agreement, withdrawn.
Section 77 agreed to.

Section 83—Assistance by offender: reduction
in sentence
The Convener: Amendment 236, in the name of
the minister, is grouped with amendments 239 and
240.
Hugh Henry: Amendment 236 makes a simple
but important change to the provisions on what
happens when an offender makes a written
assistance agreement with a prosecutor and
gives, or offers to give, assistance under the terms
of that agreement. The bill as introduced states
that a court “may” take that into account when
determining the sentence to be imposed on the
offender. We have decided to go further and make
it a requirement on the court to take such
assistance into account. That is what amendment
236 does, supported by amendments 239 and
240, which make consequential drafting changes.
That does not mean that a court must always offer
a reduced sentence, as sentences are determined
in the light of all relevant factors. In reaching its
decision, the court must at least recognise and
consider the assistance that is given or offered.
I move amendment 236.
Amendment 236 agreed to.
The Convener: Amendment 237, in the name of
the minister, is grouped with amendment 238.
Hugh Henry: The bill seeks to ensure
transparency in connection with the account that
courts take of assistance agreements. If it were
widely known that reductions in sentences have
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been given on account of assistance given by
offenders, I think that that would promote
confidence in the assistance agreement system
and that it would encourage more offenders to
offer such assistance in future.
The bill already provides that when a court
imposes a reduced sentence, it must declare its
reasons unless there is a public interest reason for
preserving confidentiality. Even then, both the
prosecutor and the offender must be informed.
Amendments 237 and 238 supplement those
provisions by making a similar requirement in
cases in which an assistance agreement has been
made but, for whatever reason, the court has not
chosen to impose a reduced sentence. In such
cases, the amendments provide that the
prosecutor and the offender must be informed of
the court’s reasons in relation to the sentence
discount and that, wherever possible, those
reasons must be made clear in open court.
I move amendment 237.
Amendment 237 agreed to.
Amendments 238 to
Henry]—and agreed to.

240

moved—[Hugh

The Convener: Amendment 241, in the name of
the minister, is grouped with amendment 242.
Hugh Henry: Amendments 241 and 242 are
technical amendments. There are two references
to imprisonment in section 83—in paragraph (b) of
subsection (5) and in paragraph (c) of subsection
(6). The purpose of section 83(7)(d) is to make
clear that the word “imprisonment” in both
references should be taken to include the
equivalent for a young offender that is set out in
the Criminal Procedure (Scotland) Act 1995. The
second cross-reference is already correct, but the
first needs to refer additionally to section 205(3) of
the 1995 act, which covers the equivalent of life
sentence for murder by a young offender. The
amendments make the appropriate correction.
I move amendment 241.
Amendment 241 agreed to.
Amendment 242 moved—[Hugh Henry]—and
agreed to.
Section 83, as amended, agreed to.
Section 84—Assistance by offender: review of
sentence
The Convener: Amendment 243, in the name of
the minister, is grouped with amendments 244 and
272.
Hugh Henry: Amendments 243 and 244 are
concerned with what will happen when a sentence
is reviewed either because the offender has failed
to give promised assistance or because he has
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given new or additional assistance. In such
circumstances, the bill provides that his original
sentence can be reviewed and adjusted either up
or down and that such reviews can take place only
when the offender is still serving the original
sentence. Amendment 243 will put beyond doubt
that that would include periods after release from
custody when the offender is serving part of his
sentence in the community.
Amendment 244 recognises that calculating the
time that requires to be served under a substituted
sentence could be complicated. Credit must be
given for time that has already been served,
whether in custody or in the community. The
amendment therefore creates a new order-making
power so that Scottish ministers will be able to
make provision for the way in which such periods
are to be taken into account. Those orders will be
subject to the negative resolution procedure.
Amendment 272 concerns an existing ordermaking power in the bill that will allow ministers to
make orders to provide for the technical details of
the court procedures to be followed during
proceedings when a person’s sentence is
reviewed under section 84. We had originally
decided that the orders should be considered
under the affirmative resolution procedure—I
recognise that the decision at the time was finely
balanced. The Subordinate Legislation Committee
recommended that the orders be considered
under the negative resolution procedure instead.
We have considered the matter further in the light
of the Subordinate Legislation Committee’s
comments and are happy to agree that the orders
be considered under the negative rather than the
affirmative resolution procedure.
I move amendment 243.
Amendment 243 agreed to.
Section 84, as amended, agreed to.
Section 85 agreed to.
Section 86—Section 84: further provision
Amendment 244 moved—[Hugh Henry]—and
agreed to.
Section 86, as amended, agreed to.
Section 87 agreed to.
After section 87
The Convener: Amendment 273, in the name of
the minister, is in a group on its own.
Hugh Henry: Section 87 is concerned with the
situation in which an offender is convicted of an
offence but has given assistance to the police or
the prosecution in connection with the
investigation or prosecution of any other offence. It
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allows information about that assistance to be
provided to the sentencing court in confidence,
and it allows the court to impose a reduced
sentence if it sees fit. The section contains a
number of safeguards to secure the confidentiality
of information about the assistance that has been
rendered by the offender.
Amendment 273 will introduce a new section to
provide similar safeguards about confidentiality in
cases in which the offender appeals against a
sentence and the matter goes to the High Court.
Like the sentencing court, the High Court will be
prevented from disclosing the existence of the
report, its contents and whether the sentence has
been altered in the light of assistance that has
been provided. That will apply to the High Court
when it becomes aware of the information,
whether in the context of an appeal by the
offender or by dealing with an appeal in a separate
case. However, when the court is dealing with an
appeal by the offender, it will be permissible for
the court to disclose the existence of the report or
the information in it to the prosecutor, the
appellant and, with the appellant’s agreement, the
appellant’s counsel or solicitor.
Subsection (3) of the proposed new section to
be inserted by amendment 273 also requires there
to be rules of court that will allow offenders in that
position to appeal against their sentence in
confidence.
I move amendment 273.
Amendment 273 agreed to.

2228

notice is. Amendments 245 to 247, 250 to 255 and
257 to 263 make the change in terminology.
Amendment 256 is concerned with cases in
which an offender fails to meet the specified
conditions and the immunity notice therefore
ceases to have effect. It should then be possible
for the prosecutor to open or reopen proceedings
against him for his original offences. The purpose
of section 88(8) is to ensure that such proceedings
can go ahead despite the communication that has
taken place between the prosecutor and the
offender in the meantime.
The Law Society has put it to us that section
88(8) is too broad and too much in the
prosecutor’s favour. It would mean that nothing
that took place as a result of the immunity notice
could be a bar to such proceedings being taken.
On reflection, we agree with the Law Society that
that goes too far. Events could take place during
the period when the notice had effect that might
make it difficult for the offender to have a fair trial.
Instead, we propose a replacement subsection
that will simply provide that the fact that the
offender has communicated with the prosecutor or
others is not a barrier to the bringing or
continuation of proceedings. However, under the
proposed replacement subsection, the court will
not be prevented from taking into account the
nature, circumstances or consequences of any
communications
in
determining
whether
proceedings may be brought or continued.
I move amendment 245.
Amendment 245 agreed to.

Section 88—Investigation and prosecution of
crime: immunity from prosecution
The Convener: Amendment 245, in the name of
the minister, is grouped with amendments 246 to
263.
Hugh Henry: The amendments respond to valid
points that were made by the Law Society of
Scotland. All but one of the amendments in the
group are concerned with one simple change.
They make it clear that when a prosecutor issues
an immunity notice under section 88, he must set
conditions that the offender must meet. The bill
currently provides only that the prosecutor may set
such conditions. However, when a prosecutor
wishes to offer unconditional immunity, he will not
need the provisions in the bill to do so; he can
already do that under common law. Therefore,
amendments 248 and 249 require each immunity
notice to specify the conditions.
To make clear the difference between the
provisions in the bill and the existing arrangements
for immunity under common law, we think that a
notice that is issued under section 88 should be
called a conditional immunity notice, not just an
immunity notice. That will make clear what the

Amendments 246 to
Henry]—and agreed to.

263

moved—[Hugh

Section 88, as amended, agreed to.
After section 88
The Convener: Amendment 264, in the name of
the minister, is in a group on its own.
14:30
Hugh Henry: Amendment 264 is about
strengthening a particular aspect of the Sea
Fisheries (Shellfish) Act 1967. Members will be
aware that that act established regulating orders
for shellfisheries. A regulating order assigns
management responsibility for a local shellfishery
to a grantee and allows the grantee to issue
licences and/or impose the payment of tolls before
fishermen may be granted access to the regulated
fishery. Section 3(1) of the 1967 act allows the
grantee to impose restrictions on or make
regulations respecting the taking of any specified
description of shellfish within the fishery. Section
3(1)(a) enables the grantee to enforce any such
restrictions or regulations by giving the grantee the
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power to carry into effect and enforce such
restrictions and regulations as are made under the
order.
The difficulty is that the 1967 act does not go on
to confer any specific enforcement powers, such
as the power to board vessels or to search
premises; thus, the general power is insufficient to
allow enforcement by grantees to be fully effective.
At the same time, the Scottish Fisheries Protection
Agency does not have any legislative powers to
enforce regulating orders. The approach that we
propose would allow either the SFPA or the
grantee, or indeed a combination of both, to
enforce regulating orders. They would be able to
board fishing vessels, search for shellfish and
fishing gear, and request relevant documents. In
addition, they would be able to search certain
premises and vehicles. The proposed powers are
based on powers that the SFPA already has to
enforce other fisheries legislation. Amendment
264 allows flexibility in how particular orders are
enforced,
guided
by
local
needs
and
circumstances. That is in line with the 1967 act,
which
envisaged
grantees
having
the
responsibility for enforcing regulating orders.
When I gave evidence on the proposal on 14
March, the committee asked me about resources.
As I said then, the resources are in place for the
SFPA to enforce regulating orders. Enforcement
activity that is carried out by the grantees would be
met from the income they draw from the fishery.
Current inadequate enforcement provision
makes it difficult to prevent illegal fishing in a
regulating order area and reduces the
effectiveness of a useful fisheries management
tool for achieving sustainable and viable fisheries.
As such, improving the enforcement of regulating
orders is an important issue to address.
Amendment 264 will help to reduce illegal fishing
in a regulating order area and to secure bettermanaged
and
more
sustainable
local
shellfisheries.
I move amendment 264.
The Convener: I feel that the Police, Public
Order and Criminal Justice (Scotland) Bill is an
inappropriate place for dealing with the issue,
especially as a fisheries bill will be presented to
the Parliament in June. The Environment and
Rural Development Committee would be better
placed than this committee to deal with all aspects
of the issue. The minister talked about
conservation matters. If the issue had gone to the
Environment and Rural Development Committee,
that committee could have gathered evidence from
those who seek to regulate fisheries and those
who fish within them.
Having had the point well rammed home by a
number of fishing interests, I believe that the
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current toll system under the 1967 act is for the
improvement of the fisheries by cultivation and
other such means and not for the transfer of funds
to another agency—a public agency—to enforce
the regulations. That is a personal view, which I
state clearly.
I understand what the minister says about
enforcement but I cannot support this blunderbuss
approach to legislation, which involves tacking on
bits here and there. The minister talks a lot about
conservation, but that is not dealt with purely
through enforcement. I cannot support the
amendment.
Maureen Macmillan: The Environment and
Rural Development Committee took evidence on
the matter, including evidence from MSPs who
have such fisheries in their constituencies. Most of
the concerns have been ironed out as a result of
that process. The Environment and Rural
Development Committee has a full legislative
agenda. Using this bill as a vehicle through which
to address the matter is not inappropriate. I had
not realised that the convener was going to raise
an objection.
I have a simple question of clarification about
the grantee. Will the grantee always be able to call
on the SFPA if they feel the need to do so?
Concerns have been raised that the grantee would
not have the resources to deal with the problems
that might confront them. I want an assurance that
the grantee could call upon the SFPA. I presume
that the cost of a fisheries protection vessel would
not have to be met out of the income from the
fishery that the grantee has at their disposal.
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): I understand the convener’s
point, but I recall that when the committee
discussed amendments to the bill that cover
matters that are likely to be addressed in future
bills, he voted for increased sentences being
available to district courts, which is a provision that
is likely to be brought forward. I do not think that
there is a problem with our taking an opportunity—
as the convener did not so long ago—to make
changes in the bill that is before us, even though
we know that a bill may address the matter in the
future.
Amendment 264 provides a targeted opportunity
for action to be taken. It will be for ministers to
take the appropriate decision on the appropriate
application, therefore the amendment does not
represent a blunderbuss approach. Relevant
situations may arise in the south—we have heard
representations from there—and the provision
may also be relevant in Shetland, as has been
confirmed by representations from the local MSP.
It is therefore perfectly in order for us to support
the Executive now.
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Hugh Henry: Jeremy Purvis referred to the
letter that my colleague Tavish Scott wrote in his
capacity as a constituency member. The letter,
which is well argued and reasoned, makes a
powerful argument from the local perspective
about why the provision should be put in place.
I do not accept the convener’s claim that it is
inappropriate to use the bill to address the matter,
nor do I accept that we are taking a blunderbuss
approach. Why are we adding the provision to this
bill rather than waiting? The timing is crucial. If we
use the opportunity that is afforded by the bill, new
enforcement provisions will come into force in
autumn 2006. If we waited for another bill, that
could not happen. If the provisions are in force in
autumn 2006, that will be in time for the opening in
the autumn of the first full season of the Solway
firth cockle fishery under a regulating order. The
new powers will help to prevent illegal cockle
fishing and could lead to stocks being more
sustainable.
The convener asked why we are introducing the
provision now. A lot of illegal fishing is going on,
which, tragically, can lead to loss of life. If we can
act quickly to prevent the loss of life that has taken
place elsewhere in recent years, that alone is
sufficient justification for introducing the provision
in this bill rather than waiting. We know that such
tragedies can happen. Hand gatherers are
currently taking unacceptable risks in the
Solway—they are fishing at night and in bad
weather. It is right that we take the first available
opportunity to address the matter.
Maureen Macmillan pointed out that the
appropriate committee has considered these
matters; indeed, she highlighted some of the
pressures that that committee faces. As I cannot
guarantee that we could introduce other legislation
in time for autumn 2006, the bill is the appropriate
place for the measure.
In response to Maureen Macmillan, I confirm
that the SFPA will back up the grantee and the
cost of fisheries protection vessels will be met not
by local fisheries but in the usual way. I have
nothing more to add.
The Convener: The question is, that
amendment 264 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Maxwell, Mr Stewart (West of Scotland) (SNP)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

AGAINST
Davidson, Mr David (North East Scotland) (Con)
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ABSTENTIONS
Fox, Colin (Lothians) (SSP)

The Convener: The result of the division is: For
5, Against 1, Abstentions 1.
Amendment 264 agreed to.
Section 89—Interpretation
Amendment 231 moved—[Hugh Henry]—and
agreed to.
Section 89, as amended, agreed to.
Sections 90 and 91 agreed to.
Schedule 5
MODIFICATIONS OF ENACTMENTS

Amendment 65 moved—[Hugh Henry]—and
agreed to.
The Convener: Amendment 265, in the name of
the minister, is in a group on its own.
Hugh Henry: This technical amendment to the
Police (Scotland) Act 1967 seeks to ensure that
constables who are on temporary service with HM
inspectorate of constabulary are considered to be
on relevant service with regard to matters such as
rank, promotion and accrual of pension rights. It
also seeks to remove an inconsistency in the 1967
act that makes it unclear whether officers who are
on temporary service with HMIC are covered by
the act’s relevant provisions.
I move amendment 265.
Amendment 265 agreed to.
Amendments 66 to 68 and 232 moved—[Hugh
Henry]—and agreed to.
The Convener: Amendment 266, in the name of
the minister, is grouped with amendments 267,
268 and 271.
Hugh Henry: The creation of the Scottish crime
and drug enforcement agency and the change of
name from the Scottish Drug Enforcement Agency
have necessitated a number of changes to
surveillance provisions in the Regulation of
Investigatory Powers (Scotland) Act 2000 and part
III of the Police Act 1997. This group of
amendments seeks to provide for those changes.
Most of the amendments to the 2000 act are
designed to ensure that the surveillance provisions
continue the current procedure whereby
constables in the SDEA can apply for
authorisations; however, they also make the
required changes as a consequence of the
SCDEA’s new statutory status.
The amendments seek to give the director of the
SCDEA operational independence by providing
him with the powers to grant authorisations for
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intrusive surveillance and property interference for
SCDEA operations on the application of SCDEA
police members. Although the SDEA already
carries out such activities, authorisations have
until now been granted by Scottish chief
constables.
The amendments respond to recommendations
that were made by the chief surveillance
commissioner in his annual reports. The rank of
deputy chief constable was reintroduced to the
Scottish police service by the Criminal Justice
(Scotland) Act 2003, and we are taking this
opportunity to reflect that change by updating
authorisation procedures in the Regulation of
Investigatory Powers (Scotland) Act 2000 and part
III of the Police Act 1997.
I move amendment 266.
Amendment 266 agreed to.
Amendments 267, 268 and 131 moved—[Hugh
Henry]—and agreed to.
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Hugh Henry: Amendment 132 will remove
paragraph 6(a) of schedule 5, which brings the
police complaints commissioner for Scotland
within schedule 2 to the Public Appointments and
Public Bodies etc (Scotland) Act 2003. It is not
usual for such single office-holders to be brought
within the remit of the commissioner for public
appointments in Scotland. Instead, it is standard
practice for such appointments to be handled
according to the Nolan principles—that is, to be
made on merit, after an open and transparent
process, but without the fully regulated process
that is overseen by the commissioner for public
appointments. There are several precedents for
such an approach, including the appointment of
the Scottish public services ombudsman, and
there are currently no examples of single-person
statutory office-holders listed in schedule 2 to the
Public Appointments and Public Bodies etc
(Scotland) Act 2003.
I move amendment 132.
Amendment 132 agreed to.

14:45
The Convener: Amendment 269, in the name of
the minister, is in a group on its own.
Hugh Henry: Amendment 269 will add the
Scottish police services authority to the list of
public authorities that are subject to the Freedom
of Information (Scotland) Act 2002. The
amendment provides that the SPSA is included
only in respect of the police services that it directly
provides under section 3(2) of the bill, such as, for
example, the police college at Tulliallan.
Functions of the SPSA in respect of the Scottish
crime and drug enforcement agency and the
agency itself will not be subject to freedom of
information legislation, because they deal with
highly sensitive information and it is vital for them
to be able to protect their intelligence sources.
Although we acknowledge that there might be
some concerns about transparency, we are
confident that this is the correct approach to
ensure that the SCDEA can exchange information
and operate freely with other law enforcement
agencies, such as the Serious Organised Crime
Agency, that are exempt from the equivalent
legislation. Any concerns on the part of that
agency about exchanging information with the
SCDEA—if it was covered by the freedom of
information regime—would hinder Scotland’s
ability to provide an effective counter to serious
organised crime.
I move amendment 269.
Amendment 269 agreed to.
The Convener: Amendment 132, in the name of
the minister, is in a group on its own.
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The Convener: Amendment 270, in the name of
the minister, is in a group on its own.
Hugh Henry: This consequential amendment
will substitute references to the SDEA in the
Serious Organised Crime and Police Act 2005 with
references to the SCDEA. In addition, it will ensure
that the director of the SDEA and those who are
under his direction and control will continue to be
covered by the witness protection provisions in the
Serious Organised Crime and Police Act 2005.
Likewise, the amendment will add the director of
the SCDEA and those who are under his direction
and control to the list of persons protected.
I move amendment 270.
Amendment 270 agreed to.
Amendment 271 moved—[Hugh Henry]—and
agreed to.
Schedule 5, as amended, agreed to.
Section 92 agreed to.
Section 93—Subordinate legislation
Amendment 7 not moved.
Amendment 272 moved—[Hugh Henry]—and
agreed to.
Section 93, as amended, agreed to.
Sections 94 and 95 agreed to.
Long title agreed to.
The Convener: That ends our stage 2
consideration of the bill. I thank the minister for his
attendance and diligence in pursuing the work of
the committee.

2235

18 APRIL 2006

2236

We will have a short break to allow the minister
to change his personnel.
14:50
Meeting suspended.
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1

Amendments to the Bill since the previous version are indicated by sidelining in the right
margin. Wherever possible, provisions that were in the Bill as introduced retain the original
numbering.

Police, Public Order and Criminal Justice
(Scotland) Bill
[AS AMENDED AT STAGE 2]

An Act of the Scottish Parliament to make further provision about the police; to make further
provision about public order and safety; to make further provision about criminal justice; and for
connected purposes.

PART 1
POLICE

5

CHAPTER 1
THE SCOTTISH POLICE SERVICES AUTHORITY
The Scottish Police Services Authority
1
10

15

Establishment of the Scottish Police Services Authority
(1)

There is established a body corporate to be known as the Scottish Police Services
Authority (“the Authority”).

(2)

Schedule 1 (which makes provision about the constitution, members and staff of the
Authority and other matters relating to it) has effect.

2

Duty to establish and maintain the Agency
(1)

The Authority is to establish and maintain a body to be known as the Scottish Crime and
Drug Enforcement Agency (“the Agency”).

(2)

The Agency has the functions of—
(a) preventing and detecting serious organised crime;

20

(b) contributing to the reduction of such crime in other ways and to the mitigation of
its consequences; and
(c) gathering, storing and analysing information relevant to—
(i)

SP Bill 46A

the prevention, detection, investigation or prosecution of offences; or
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2

(ii) the reduction of crime in other ways or the mitigation of its consequences.
3

Duty to provide the police support services
(1)

The Authority must provide the police support services.

(2)

The police support services are—
(a) the development, provision, procurement and delivery of training and education
to—

5

(i)

police forces; and

(ii) such other persons or organisations as the Authority thinks fit;
(b) the development, provision, procurement, maintenance, management, support and
oversight, as appropriate, of—

10

(i)

national data systems;

(ii) information technology systems and equipment; and
(iii) records;
(c) the development, provision and maintenance of a national system for the
collection, identification and verification of—

15

(i)

such physical data, samples, and other things; and

(ii) such information derived from those data, samples and other things,
as are, or may be, used to identify a person;
(d) the carrying out of the functions of the Scottish Ministers under Part V of the
Police Act 1997 (c.50) (certificates of criminal records etc.) other than functions
in relation to the making of regulations or orders on their behalf;

20

(e) the development and maintenance of a strategy for the acquisition and use of
information technology systems by police forces; and
(f) the development and provision of a national forensic science service.
25

(3)

The Authority may—
(a) establish and maintain institutions and organisations in connection with the
provision of the police support services;
(b) do anything which is incidental or ancillary to providing the police support
services.

30

35
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(4)

The Authority, or any institution or organisation established by virtue of subsection
(3)(a), may provide the police service mentioned in subsection (2)(a) in conjunction
with another person.

(5)

The Authority must carry out its functions under this section in a way calculated to
promote the efficiency and effectiveness of the police.

(6)

In providing the police support services, the Authority must have regard to the effect of
such provision on the efficiency and effectiveness of the criminal justice system.

(7)

In this section, “information technology systems” means systems which utilise a
computer or other technology by means of which information or other matter may be
recorded or communicated without being reduced to documentary form.

Police, Public Order and Criminal Justice (Scotland) Bill
Part 1—Police
Chapter 1—The Scottish Police Services Authority
(8)

3

In section 121 of the Police Act 1997 (c.50) (performance by constables on central
service of functions under Part V of that Act)—
(a) after “Scotland” where it first occurs there is inserted—
“(a) the Scottish Police Services Authority;”;
(b) the words “a constable engaged on central service (within the meaning of section
38 of the Police (Scotland) Act 1967)” become paragraph (b) of that section; and

5

(c) for “any constable performing” there is substituted “that Authority’s or any
constable’s performance of”.
4
10

Strategic priorities of the Authority
(1)

The Scottish Ministers may determine strategic priorities in relation to the carrying out
of the functions of the Authority.

(2)

Before making a determination under subsection (1) the Scottish Ministers must
consult—
(a) the Authority;
(b) the Director of the Agency;

15

(c) persons whom the Scottish Ministers consider represent the interests of chief
constables of police forces; and
(d) persons whom the Scottish Ministers consider represent the interests of police
bodies.
(3)

20

5

The Scottish Ministers must arrange for any determination under subsection (1) to be
published in such manner as they consider appropriate.
Objectives of the Authority

(1)

The Authority must from time to time determine its objectives.

(2)

The Authority—
(a) must keep its objectives under review; and

25

(b) may modify them.
(3)

6
30

The Authority’s objectives must be consistent with any strategic priorities determined
under section 4.
Annual plans of the Authority

(1)

At least 3 months before the beginning of each financial year, the Authority must—
(a) prepare; and
(b) submit to the Scottish Ministers,
a plan setting out the proposed arrangements for the carrying out by the Authority of its
functions during the year (the “annual plan”).

35

(2)

The annual plan must specify—
(a) any strategic priorities determined under section 4(1);
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4

(b) the objectives determined under section 5 for the financial year to which the plan
relates;
(c) any directions such as are mentioned in section 28(1);
(d) the funding expected to be available to the Authority for the financial year to
which the plan relates; and

5

(e) how the Authority proposes to allocate the funding.
(3)

The annual plan must state, in relation to each objective included in the plan by virtue of
subsection (2)(b), how the Authority proposes to meet the objective.

(4)

In preparing the annual plan, the Authority must consult—
(b) persons whom the Authority considers represent the interests of chief constables
of police forces;

10

(c) persons whom the Authority considers represent the interests of police bodies; and
(d) such other persons as the Authority considers appropriate.
(5)
15

The Scottish Ministers must, no later than 2 months from the date on which the annual
plan is submitted to them—
(a) approve the plan as submitted; or
(b) approve the plan subject to such modifications as they consider appropriate.

(6)

On the annual plan being approved by the Scottish Ministers, the Authority must—
(a) publish it in such manner as the Authority considers appropriate; and
(b) send a copy of it to the persons specified in subsection (7).

20

(7)

Those persons are—
(b) chief constables of police forces;
(c) police bodies; and
(d) such other persons as the Authority considers appropriate.

25

7

Annual reports of the Authority
(1)

As soon as practicable after the end of each financial year, the Authority must—
(a) prepare; and
(b) publish in such manner as it considers appropriate,
a report on the carrying out of the Authority’s functions during the year (the “annual
report”).

30

35

(2)

The annual report must include an assessment of the extent to which the annual plan has
been implemented.

(3)

If after publication of the annual plan the Authority modifies, by virtue of subsection (2)
of section 5, the objectives determined under that section, the Authority must include in
the annual report—
(a) a statement of the modified objectives; and
(b) an assessment of the extent to which those modified objectives have been
implemented.
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5

(4)

The Authority must send a copy of the annual report to the Scottish Ministers and to
each of the persons mentioned in section 6(7)(b) to (d).

(5)

The Scottish Ministers must lay a copy of any report sent to them by virtue of subsection
(4) before the Scottish Parliament.

(6)

In this section, references, in relation to the annual report, to the annual plan are to the
annual plan published by virtue of section 6 for the year to which the annual report
relates.

8

Provision of information to the Scottish Ministers
The Authority must comply with any reasonable request from the Scottish Ministers to
provide them with any information on the Authority’s activities.

10

9

Liability for wrongful acts of certain constables seconded to the Authority
(1)

The Authority is liable in reparation in respect of any wrongful act or omission on the
part of any constable to whom subsection (2) applies in the performance or purported
performance of the constable’s functions in the same manner as an employer is liable in
respect of a wrongful act or omission on the part of the employer’s employee in the
course of the employee’s employment.

(2)

This subsection applies to any constable to whom by virtue of sub-paragraph (3) of
paragraph 11 of schedule 1, sub-paragraph (4) of that paragraph applies.

15

10
20

5

Grants
(1)

The Scottish Ministers may make grants to the Authority.

(2)

Where the Scottish Ministers make a grant under subsection (1), they must specify the
amount, or proportion, of the grant which is to be used for the purposes of carrying out
the Authority’s duty under section 2(1).

(3)

A grant under subsection (1) may be made subject to such terms and conditions as the
Scottish Ministers consider appropriate.

(4)

The Scottish Ministers may not impose terms and conditions under subsection (3) which
would, or might, affect—

25

(a) particular operations being, or to be, carried out by the Agency; or
(b) the way in which such operations are being, or are to be, carried out.
30

(5)

Terms or conditions under subsection (3) may, in particular, relate to—
(a) the purposes for which the grant, or a specified amount, or proportion, of the
grant, is to be used;
(b) recovery of overpayments of grant;
(c) recovery of sums equivalent to grant used otherwise than in accordance with—

35

(i)

subsection (2); or

(ii) terms or conditions imposed under subsection (3).


339

Police, Public Order and Criminal Justice (Scotland) Bill
Part 1—Police
Chapter 1—The Scottish Police Services Authority

6

(6)

The Authority may, subject to subsection (2) and any terms and conditions imposed
under subsection (3), use the grant in such manner as it considers appropriate for the
purposes of—
(a) providing the police support services under subsection (1) of section 3;
(b) establishing and maintaining institutions and organisations in connection with the
provision of the police support services under subsection (3)(a) of that section;
and

5

(c) doing anything which is incidental or ancillary to providing the police support
services.
(7)

10

Before making a grant under subsection (1) the Scottish Ministers must consult—
(a) the Authority;
(b) the Director of the Agency;
(c) persons whom the Scottish Ministers consider represent the interests of chief
constables of police forces; and
(d) persons whom the Scottish Ministers consider represent the interests of police
bodies.

15

11

20

Charges by the Authority and other receipts
(1)

The Authority may make charges in respect of any goods or services which it or the
Agency provides to any person.

(2)

Any charges made under subsection (1) may include amounts calculated by reference to
expenditure incurred, or expected to be incurred, by the Authority or the Agency
otherwise than directly in connection with the provision of the goods or services
concerned.

(3)

With the exception of—
(a) grants made under section 10; and

25

(b) any sums borrowed by the Authority by virtue of paragraph 16 of schedule 1,
all sums received by the Authority in the course of, or in connection with, the carrying
out of its functions must be paid to the Scottish Ministers.
(4)

Subsection (3) does not apply where the Scottish Ministers so direct.
The Scottish Crime and Drug Enforcement Agency

30

12

Members of the Agency
(1)

The Agency is to consist of—
(a) a Director appointed in accordance with paragraph 1 of schedule 2;
(b) a Deputy Director appointed in accordance with paragraph 2 of that schedule;
(c) police members appointed in accordance with paragraph 6 of that schedule; and

35

(d) support staff members appointed in accordance with paragraph 7 of that schedule.
(2)
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7

Strategic priorities of the Agency
(1)

The Scottish Ministers may determine strategic priorities in relation to the carrying out
of the functions of the Agency.

(2)

In making a determination under subsection (1), the Scottish Ministers must not do
anything which would, or might, affect decisions of the Agency about which particular
operations are to be carried out by it in compliance with those priorities and how they
are to be so carried out.

(3)

Before making a determination under subsection (1) the Scottish Ministers must
consult—

5

(a) the Authority;

10

(b) the Director of the Agency;
(c) persons whom the Scottish Ministers consider represent the interests of chief
constables of police forces; and
(d) persons whom the Scottish Ministers consider represent the interests of police
bodies.

15

(4)

14

The Scottish Ministers must arrange for any determination under subsection (1) to be
published in such manner as they consider appropriate.
Annual plans of the Agency

(1)
20

At least 3 months before the beginning of each financial year, the Director of the
Agency must—
(a) prepare; and
(b) submit to the Authority,
a plan setting out the proposed arrangements for the carrying out by the Agency of its
functions during the year (the “annual plan”).

25

(2)

The annual plan must specify—
(a) any strategic priorities determined under section 13(1);
(b) any directions such as are mentioned in section 28(2);
(c) the funding expected to be available to the Agency for the financial year to which
the plan relates; and
(d) how the Director proposes to allocate the funding.

30

(3)

The Authority must, no later than 2 months from the date on which the annual plan is
submitted to it—
(a) approve the plan as submitted; or
(b) approve the plan subject to such modifications as the Authority considers
appropriate.

35

(4)

The Authority must not, in pursuance of subsection (3)(b), make any modifications
which would, or might, affect decisions of the Agency about which particular operations
are to be carried out by it or how they are to be carried out.

(5)

On the annual plan being approved by the Authority, the Director must—
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(a) publish it in such manner as the Director considers appropriate; and
(b) send a copy of it to the persons specified in subsection (6).
(6)

Those persons are—
(a) the Scottish Ministers;
(c) chief constables of police forces;

5

(d) police bodies; and
(e) such other persons as the Director considers appropriate.
15

Annual reports of the Agency
(1)

10

As soon as practicable after the end of each financial year, the Director of the Agency
must—
(a) prepare; and
(b) publish in such manner as the Director considers appropriate,
a report on the carrying out of the Agency’s functions during the year (the “annual
report”).

15

20

(2)

The annual report must include an assessment of the extent to which the annual plan
published by virtue of section 14 for the year to which the report relates has been
implemented.

(3)

The Director must send a copy of the annual report to the Authority and to each of the
persons mentioned in section 14(6)(a) to (e).

(4)

The Scottish Ministers must lay a copy of any report sent to them by virtue of subsection
(3) before the Scottish Parliament.

16

25

17

General functions of Director of the Agency
(1)

The Agency is to be under the direction and control of the Director.

(2)

In carrying out the functions of the Director, the Director must have regard to the annual
plan published by virtue of section 14.
Disclosure of certain information by the Agency
The Agency may disclose information gathered under paragraph (c) of subsection (2) of
section 2 to—
(a) a police force;

30

(b) a police force maintained under section 2 of the Police Act 1996 (c.16);
(c) the metropolitan police force;
(d) the City of London police force;
(e) the Police Service of Northern Ireland;
(f) the States of Jersey Police Force;

35
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(h) the Isle of Man Constabulary;
(i) the Ministry of Defence Police;
(j) the British Transport Police Force;
(k) the Civil Nuclear Constabulary;
(l) the Commissioners for Her Majesty’s Revenue and Customs and any other
government department;

5

(m) the Serious Organised Crime Agency;
(n) the Scottish Administration;
(o) any other person who is charged with the duty of investigating offences or
charging offenders;

10

(p) any other person who is engaged outwith the United Kingdom in the carrying on
of activities similar to any carried on by the Agency or a police force;
(q) such other persons as it considers appropriate in connection with any of the
matters mentioned in paragraph (a) or (b) of that subsection.
15

18

Powers of the Agency
(1)

The Agency may—
(a) at the request of the chief constable of a police force, act in support of any
activities of that force;
(b) at the request of any of the bodies mentioned in section 17(b) to (q), act in support
of any activities of the body;

20

(c) enter into other arrangements for co-operating with persons (in the United
Kingdom or elsewhere) whom it considers appropriate in connection with the
carrying out of any of the functions conferred on the Agency by section 2(2).
(2)

Despite the references to serious organised crime in subsection (2) of section 2, the
Agency may carry on activities in relation to other crime if they are carried on for the
purposes of any of the functions conferred on the Agency by that section.

(3)

The Agency may furnish such assistance as it considers appropriate in response to
requests made by any government or other body carrying out functions of a public
nature in any country or territory outwith the United Kingdom.

(4)

Subsection (3) does not apply to any request for assistance which could be made under
section 13 of the Crime (International Co-operation) Act 2003 (c.32) (requests by
overseas authorities to obtain evidence).

25

30

19

Scottish Ministers’ power to modify section 18
(1)

The Scottish Ministers may by order modify section 18 so as to—
(a) confer additional powers on the Agency;

35

(b) remove powers from the Agency;
(c) amend powers of the Agency.
(2)

Before making an order under subsection (1) the Scottish Ministers must consult—
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(a) the Authority;
(b) the Director of the Agency;
(c) persons whom the Scottish Ministers consider represent the interests of chief
constables of police forces; and
(d) persons whom the Scottish Ministers consider represent the interests of police
bodies.

5

19A
(1)

Direction by Director of the Agency
The performance by—
(a) the Deputy Director of the Agency of the Deputy Director’s functions; and
(b) a police member of the Agency of the member’s functions,

10

is subject to the direction of the Director.
(2)

In giving direction under subsection (1) the Director must comply with any instructions
(whether general or special) falling within subsection (3).

(3)

Those instructions are—
(a) in relation to the investigation of offences, any instructions given to the Director
by the Lord Advocate or the procurator fiscal; and

15

(b) in relation to the reporting, for consideration of the question of prosecution, of
alleged offences, any instructions given to the Director by the Lord Advocate.
20

Liability for wrongful acts of police members of the Agency

20

(1)

The Director of the Agency is liable in reparation in respect of any wrongful act or
omission on the part of any police member in the performance or purported performance
of the member’s functions in the same manner as an employer is liable in respect of a
wrongful act or omission on the part of the employer’s employee in the course of the
employee’s employment.

25

(2)

The Authority is to pay—
(a) any damages or expenses awarded against the Director of the Agency in any
proceedings brought against the Director by virtue of this section and any
expenses incurred by the Director in any proceedings so brought so far as not
recovered by the Director in those proceedings;
(b) any sum required in order to enable the Director of the Agency to settle any claim
made against the Director by virtue of this section, if the settlement is approved by
the Authority.

30

(3)

Any proceedings in respect of a claim made by virtue of this section may be brought
only against the Director of the Agency for the time being or, in the case of a vacancy in
that office, against the person for the time being performing the functions of the
Director; and references in this section to the Director of the Agency are to be construed
accordingly.

(4)

The Authority may, in such cases and to such extent as appear to it to be appropriate,
pay—

35
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(a) any damages or expenses awarded against a police member in proceedings arising
from any wrongful act or omission on the part of the member;
(b) any expenses incurred and not recovered by such a member in such proceedings;
and
(c) any sum required in connection with the settlement of any claim that has or might
have given rise to such proceedings.

5

(5)

21
10

Any reference in this section to a police member is a reference to a person appointed as
a police member of the Agency in accordance with paragraph 6 of schedule 2.
Regulations relating to the Agency

(1)

The Scottish Ministers may make regulations as to the government and administration of
the Agency and conditions of service with the Agency.

(2)

Regulations under subsection (1) may in particular make provision for or in connection
with—
(a) the qualifications for appointment by virtue of paragraph 6(2)(b) of schedule 2 of
police members of the Agency;

15

(b) periods of service on probation for police members appointed by virtue of that
paragraph;
(c) the police ranks to be held by police members;
(d) the promotion of police members;
(e) voluntary retirement of police members;

20

(f) the efficiency and effectiveness of police members;
(fa) the conduct and discipline of police members;
(g) the suspension of police members from membership of the Agency and from the
office of constable;
(h) the duties which are or are not to be performed by police members;

25

(ha) the treatment as occasions of police duty of attendance at meetings of Police
Federations and any body recognised by the Secretary of State for the purposes of
section 64 of the Police Act 1996 (c.16);
(i) the hours of duty, leave, pay and allowances of police members;
(j) the maintenance of personal records of police members;

30

(k) the issue, use and return of—
(i)

personal equipment; and

(ii) police clothing.
(3)

Regulations under subsection (1) may authorise the Scottish Ministers, the Authority or
the Director of the Agency to make provision for any purpose specified in the
regulations.

(4)

In relation to any matter as to which provision may be made by regulations under
subsection (1), the regulations may—

35
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(a) authorise or require provision to be made by, or confer discretionary powers on,
the Scottish Ministers, the Authority, the Director of the Agency or other persons;
or
(b) authorise or require the delegation by any person of functions conferred on the
person by virtue of the regulations.

5

(5)

Regulations under subsection (1) must provide for the making of such arrangements as
to the hours of duty of police members as shall secure that every such member (not
being above such rank as may be specified in the regulations) be allowed at least 52
days in a year on which the member is not required to perform police duty (save on
occasions of emergency), such days being distributed throughout the year with the
object of securing, so far as practicable, to every such member one day’s rest in every
seven.

(6)

Regulations under subsection (1) which make provision for or in connection with pay
and allowances may be made with retrospective effect to any date specified in the
regulations; but nothing in this subsection is to be construed as authorising pay or
allowances payable to any person to be reduced retrospectively.

(7)

Regulations under subsection (1) as to conditions of service must secure that
appointments for fixed terms are not made except where the person appointed holds the
rank of superintendent or a higher rank.

(8)

Subsection (7) does not apply to appointments made by virtue of paragraph 6(2)(a) of
schedule 2.

(9)

Any reference in this section (other than subsection (2)(a) and (b)) to a police member is
a reference to a person appointed as a police member of the Agency in accordance with
paragraph 6 of schedule 2.

10

15

20

The police support services

25

22

The police support services: modification by order
(1)

The Scottish Ministers may by order modify section 3(2).

(2)

Before making an order under subsection (1) the Scottish Ministers must consult—
(a) the Authority;
(b) persons whom the Scottish Ministers consider represent the interests of chief
constables of police forces;

30

(c) persons whom the Scottish Ministers consider represent the interests of police
bodies; and
(d) such other persons as the Scottish Ministers consider appropriate.
35

23

Use of the police support services
(1)

The Scottish Ministers may by regulations make provision for or in connection with
requiring—
(a) police forces; or
(b) such of them as are specified in the regulations,

40
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(2)

The power conferred by subsection (1) may be exercised only if the Scottish Ministers
consider that it would be in the interests of the efficiency or effectiveness of the police
to do so.

(3)

Before making any regulations under subsection (1), the Scottish Ministers must have
regard to the effect the regulations would have on the efficiency and effectiveness of the
criminal justice system.

(4)

Before making regulations under subsection (1) the Scottish Ministers must consult the
persons mentioned in section 22(2)(a) to (d).

5

Inspections
10

24

Inspections of the Authority’s services and the Agency
(1)

The inspectors of constabulary must, from time to time, carry out an inspection of the
police support services provided by the Authority for the purpose of ascertaining the
efficiency and effectiveness of those services.

(2)

The inspectors of constabulary must, from time to time, carry out an inspection of the
Agency for the purpose of ascertaining the efficiency and effectiveness of the Agency.

(3)

The inspectors of constabulary must, in relation to any inspection carried out by virtue
of subsection (1) or (2), publish a report on their findings.

15

25

Inspections of the Authority at request of the Scottish Ministers
(1)

The Scottish Ministers may require the inspectors of constabulary to carry out an
inspection of the Authority (or part of the Authority) for the purpose of ascertaining the
efficiency and effectiveness of the Authority (or part).

(2)

The Scottish Ministers may require the inspectors of constabulary to carry out an
inspection of—

20

(a) any of the Authority’s functions or activities for the purpose of ascertaining the
efficiency and effectiveness of the Authority in carrying out those functions or, as
the case may be, activities;

25

(b) any of the Authority’s services for the purpose of ascertaining the efficiency and
effectiveness of the Authority in providing, or securing the provision of, those
services.
(3)

30

26

Reports on inspections: powers of the Scottish Ministers
(1)

35

The inspectors must, in relation to any inspection carried out by virtue of subsection (1)
or (2), publish a report on their findings.

This section applies where a report published under section 25(3) states—
(a) that, in the opinion of the person making the report, the whole or any part of the
Authority or any of the police support services which it provides is (whether
generally or in particular respects) not efficient or effective; or
(b) that, in that person’s opinion, the whole or any part of the Authority or any of the
police support services which it provides will cease to be efficient or effective
(whether generally or in particular respects) unless remedial measures are taken.
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5

(2)

If the Scottish Ministers consider that remedial measures are required in respect of any
matters identified by the report, they may direct the Authority to submit to them an
action plan within such period (being a period ending at least 4, and not more than 12,
weeks after the date on which the direction is given) as is specified in the direction.

(3)

An action plan is a plan setting out the remedial measures which the Authority proposes
to take in relation to the matters in respect of which the direction is given.

(4)

If this section applies at a time when there is already an action plan in force—
(a) references in this section to an action plan include references to revisions of the
existing plan; and
(b) the other provisions of this section have effect accordingly.

10

27

Revision of inadequate action plan
(1)

This section applies where the Scottish Ministers determine that any remedial measures
contained in an action plan submitted to them under section 26 are inadequate.

(2)

The Scottish Ministers must notify the Authority of that determination and their reasons
for it.

(3)

On receipt of a notification under subsection (2) the Authority must—

15

(a) consider whether to revise the plan in the light of the matters notified to it; and
(b) if it does revise the plan, send a copy of the revised plan to the Scottish Ministers.
Miscellaneous and general
20

28

25

Directions
(1)

The Authority must comply with any direction (whether general or specific) given to it
by the Scottish Ministers.

(2)

The Agency must comply with any direction (whether general or specific) given to it by
the Scottish Ministers.

(3)

The Scottish Ministers may not give directions to the Agency in respect of—
(a) particular operations which the Agency is carrying out (or is to carry out); or
(b) the way in which the Agency is carrying out (or is to carry out) such operations.

(4)

Where the Scottish Ministers give a direction to the Authority or the Agency, the
Scottish Ministers—
(a) must arrange for the direction to be published in such manner as they consider
appropriate;

30

(b) may vary or revoke the direction.
29
35


348

Transfer of staff, property etc.
Schedule 3 (which makes provision about transfers of staff to the Authority and the
Agency and transfers of property, rights and liabilities to the Authority) has effect.
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15

Interpretation of Chapter 1
In this Chapter—
“the Agency” means the Scottish Crime and Drug Enforcement Agency
established under section 2(1);
“the Authority” means the Scottish Police Services Authority established by
section 1;

5

“financial year” means—
(a)

the period beginning with the date on which the Authority first meets and
ending with 31 March next following that date; and

(b) each successive period of 12 months ending with 31 March;

10

“inspectors of constabulary” means persons appointed under section 33(1) of the
Police (Scotland) Act 1967 (“the 1967 Act”);
“police bodies” means—
(a)
15

police authorities whose areas have not been combined by virtue of an
amalgamation scheme under section 19 of the 1967 Act; and

(b) joint police boards constituted under such a scheme;
“police support services” has the meaning given by section 3(2).
CHAPTER 2
COMPLAINTS AND MISCONDUCT
The Police Complaints Commissioner for Scotland

20

31

25

The Police Complaints Commissioner for Scotland
(1)

There is to be an officer known as the Police Complaints Commissioner for Scotland
(“the Commissioner”).

(2)

The Commissioner is to be an individual appointed by the Scottish Ministers.

(3)

Schedule 4 (which makes further provision about the Commissioner) has effect.
Supervision of complaints

34

“Relevant complaint” and “person serving with the police”
(1)

30

In this Chapter, “relevant complaint” means a complaint which is given or sent by any
of the persons mentioned in subsection (2) to the appropriate authority in relation to the
complaint.

(1A) In subsection (1), “complaint” means a written statement expressing dissatisfaction
about an act or omission—
(a) by a police authority;
(b) by a joint police board;
35

(c) by a police force;
(d) by the Authority;
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(e) by the Agency; or
(f) by a person who, at the time of the act or omission, was a person serving with the
police.
(1B) But “complaint” does not include—
(a) any statement made by a person serving with, or who has served with, the police,
about the terms and conditions of that person’s service with the police; or

5

(b) a statement which consists of or includes an allegation of an act or omission
which constitutes a crime.
(1C) An act or omission need not be one occurring in the course of a person’s duty,
employment or appointment (as the case may be) in order to fall within subsection
(1A)(f).

10

(1D) A complaint need not identify a person serving with the police who is the subject of the
complaint in order to fall within subsection (1A)(f).
(2)

The persons referred to in subsection (1) are—
(a) a member of the public who claims to be the person in relation to whom the act or
omission took place;

15

(b) a member of the public not falling within paragraph (a) who claims to have been
adversely affected by the act or omission;
(c) a member of the public who claims to have witnessed the act or omission;
(d) a person acting on behalf of a person falling within any of paragraphs (a) to (c).

20

(3)

For the purposes of this section, a person is serving with the police if the person—
(a) is a constable of a police force;
(b) is employed or appointed by virtue of section 9 of the 1967 Act (employment
otherwise than as a constable) by a police authority or a joint police board;
(c) is a member of the staff of the Authority; or

25

(d) is a member of the Agency,
and related expressions are to be construed accordingly.
32

Examination of manner of handling of complaint
(1)

The Commissioner may, at the request of the person who made the complaint (“the
complainer”), examine the manner in which a relevant complaint has been dealt with
(such an examination being a “complaint handling review”).

(2)

On completion of a complaint handling review, the Commissioner must—

30

(a) inform the persons mentioned in subsection (2A) about—
(i)
35

the conclusions the Commissioner has drawn from the complaint handling
review and the reasons for them;

(ii) what action (if any) the Commissioner proposes to take in consequence of
those conclusions;
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(b) draw up a report of the complaint handling review and the conclusions, reasons
and proposed action referred to in paragraph (a) and send it to the appropriate
authority in relation to the complaint.
(2A) Those persons are—
(a) the complainer; and

5

(b) where the complaint is in respect of an act or omission by a person mentioned in
section 34(1A)(f) and identifies the person who is the subject of it, that person.
(3)
10

The duties imposed by subsection (2)(a) are subject to such exceptions as may be
prescribed by regulations made by the Scottish Ministers; but they are to make
regulations under this subsection only to the extent that they consider it necessary for the
purpose of any of the following—
(a) preventing the premature or inappropriate disclosure of information that is
relevant to, or may be used in, any criminal proceedings or prospective criminal
proceedings;
(b) preventing the disclosure of information in any circumstances in which it has been
determined in accordance with the regulations that its non-disclosure—

15

(i)

is in the interests of national security;

(ii) is for the purposes of the prevention or detection of crime or the
apprehension or prosecution of offenders;
(iii) is justified on proportionality grounds; or

20

(iv) is otherwise necessary in the public interest.

25

(4)

The non-disclosure of information is justified on proportionality grounds only if its
disclosure would cause, directly or indirectly, an adverse effect which would be
disproportionate to the benefits arising from its disclosure.

(5)

If, having completed a complaint handling review, the Commissioner is of the opinion
that the complaint should be reconsidered, the Commissioner may give a direction
requiring the reconsideration of the complaint (a “reconsideration direction”).

(5A) A reconsideration direction may be given—
(a) to the appropriate authority in relation to the complaint; or
(b) if the Commissioner thinks it more appropriate to do so, to any other person who
is a relevant authority,

30

(the person to whom the direction is given being “the reconsidering authority”).

35

40

(5B) A reconsideration direction given under subsection (5A)(b) must be accompanied by a
copy of the report sent to the appropriate authority in relation to the complaint under
subsection (2)(b).
(6)

A reconsideration direction may be given as respects so much of the complaint as has
been, or is, the subject of proceedings by virtue of section 26(2A)(a) of the 1967 Act
(police disciplinary procedures) only in so far as it relates to the extent of compliance
with the procedures established by virtue of that provision.

(7)

A reconsideration direction may (either or both)—
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(a) instruct that the reconsideration of the complaint is to have regard to such further
information as may have become available (whether or not as a result of the
complaint handling review) after the complaint was dealt with;
(b) contain a requirement that reconsideration of the complaint is to take place under
the supervision of the Commissioner (a “supervision requirement”).

5

(8)

In deciding whether a reconsideration direction should contain a supervision
requirement, the Commissioner must have regard to—
(a) the seriousness of the case; and
(b) the public interest.

(9)

10

The Commissioner may at any time issue a direction varying a reconsideration direction
by inserting or, as the case may be, deleting a supervision requirement.

(10) Where a reconsideration direction is varied under subsection (9), the Commissioner may
give—
(a) the reconsidering authority; or
(b) any person previously appointed to carry out the reconsideration,

15

such directions as the Commissioner considers appropriate for the purpose of giving
effect to the variation.
33

Duty of Commissioner not to proceed with certain complaint handling reviews
(1)

If it appears to the Commissioner (whether on an application by the appropriate
authority in relation to the complaint or otherwise) that a complaint handling review is
or would, if it took place, be one to which subsection (2) applies, the Commissioner
must discontinue or, as the case may be, not proceed with the review.

(2)

This subsection applies to a complaint handling review which relates or, if it took place,
would relate to a relevant complaint of a specified description.

(3)

In subsection (2), “specified” means specified in regulations made by the Scottish
Ministers.

(4)

Where a complaint handling review is, under this section, discontinued or not proceeded
with—

20

25

30

(a) the Commissioner must notify the appropriate authority in relation to the
complaint and the persons mentioned in section 32(2A) of that fact;
(b) the Commissioner may give the appropriate authority in relation to the complaint
directions to do any such things as the Commissioner is authorised to direct by
regulations made by the Scottish Ministers;

35

40
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(c) the Commissioner may himself or herself take any steps of a description specified
in regulations so made as the Commissioner considers appropriate for purposes
connected with the discontinuance of the complaint handling review or the fact
that it is not to take place; and
(d) subject to paragraphs (b) and (c), the Commissioner is to take no further action in
accordance with this Chapter in relation to the review or the complaint to which it
relates.
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Appointment of person to reconsider complaint
(1)

The reconsidering authority must appoint a person to reconsider the complaint to which
the reconsideration direction relates.

(2)

But where the reconsideration direction contains a supervision requirement, the
reconsidering authority must not appoint a person unless the Commissioner has given
notice to the authority that the Commissioner approves the person whom the authority
proposes to appoint.

(3)

Where the reconsidering authority is the appropriate authority in relation to the
complaint, the person appointed must be one who was not previously involved in the
consideration of the complaint.

(4)

Where the reconsideration of a complaint is subject to a supervision requirement, the
person appointed under this section to reconsider the complaint must comply with all
such requirements in relation to the carrying out of that reconsideration as may be
imposed by the Commissioner in relation to that reconsideration.

5

10

15

19

36

Reconsideration of complaint: duties to keep persons informed
(1)

This section applies where there is a reconsideration of a complaint in accordance with
section 32.

(2)

The reconsidering authority or, where the reconsideration of a complaint is subject to a
supervision requirement, the Commissioner must provide the persons mentioned in
subsection (2A) with all such information as will keep those persons properly informed,
while the reconsideration is being carried out and subsequently, of—

20

(b) the action (if any) which is taken in respect of the matters dealt with in any report
under section 38; and
(c) the outcome of any such action.
25

(2A) Those persons are—
(a) the complainer;
(b) the appropriate authority in relation to the complaint (except where that authority
is the reconsidering authority); and
(c) where the complaint is in respect of an act or omission by a person mentioned in
section 34(1A)(f) and identifies the person who is the subject of it, that person.

30

(3)

Subsections (3) and (4) of section 32 apply in relation to the duties imposed by
subsection (2) as they apply to the duties imposed by subsection (2)(a) of that section.

(4)

A person appointed under section 35 to reconsider a complaint must provide the
Commissioner with all such information as is reasonably required by the Commissioner
for the purposes of the Commissioner’s functions.

(5)

Where the reconsideration of a complaint is not subject to a supervision requirement the
reconsidering authority must comply with any direction or guidance given by the
Commissioner as to how the authority is to perform its functions under this section.

35
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37

Power of Commissioner to discontinue reconsideration
(1)

If it appears to the Commissioner (whether on an application by the reconsidering
authority or otherwise) that a relevant complaint which is being reconsidered under
section 32 is of a specified description, the Commissioner may by order require the
discontinuance of the reconsideration.

(2)

In subsection (1), “specified” means specified in regulations made by the Scottish
Ministers.

(3)

Where the reconsideration of a complaint is discontinued in accordance with this
section—

5

(a) the Commissioner must notify the persons mentioned in section 36(2A) of that
fact;

10

(b) the Commissioner must give a copy of the order requiring the discontinuance to
the reconsidering authority and the person appointed to reconsider the complaint;
(c) the Commissioner may give the reconsidering authority or the person appointed to
reconsider the complaint directions to do any such things as the Commissioner is
authorised to direct by regulations made by the Scottish Ministers;

15

(d) the Commissioner may himself or herself take any steps of a description specified
in regulations so made as the Commissioner considers appropriate for purposes
connected with the discontinuance of the reconsideration; and
(e) subject to paragraphs (c) and (d), the reconsidering authority, the person appointed
to reconsider the complaint and the Commissioner are to take no further action in
accordance with this Chapter in relation to that complaint.

20

38

Final reports on reconsideration
(1)

25

On the completion of the person’s reconsideration, a person appointed under section 35
must—
(a) submit a report on it to the Commissioner; and
(b) send a copy of the report to––
(i)

the reconsidering authority; and

(ii) where different, the appropriate authority in relation to the complaint.
30

(2)

38A
(1)
35

A person submitting a report under this section is not prevented by any obligation of
secrecy imposed by any rule of law or otherwise from including all such matters as the
person thinks fit in the person’s report.
Appropriate authority in relation to a complaint
For the purposes of sections 34 to 38, the appropriate authority in relation to a complaint
is—
(a) where the complaint is in respect of an act or omission of a police authority, the
authority;
(b) where the complaint is in respect of an act or omission of a joint police board, the
board;
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(c) where the complaint is in respect of an act or omission of a police force, the chief
constable of the force;
(d) where the complaint is in respect of an act or omission of the Authority, the
Authority;
(e) where the complaint is in respect of an act or omission of the Agency, the Director
of the Agency;

5

(f) where the complaint is in respect of an act or omission of a person at a time when
the person was a constable of a police force—
(i)
10

where the person was of a senior rank, the maintaining authority in relation
to the force;

(ii) where the person was not of such rank, the chief constable of the force;
(g) where the complaint is in respect of an act or omission of a person at a time when
the person was employed or appointed by virtue of section 9 of the 1967 Act by a
police authority or a joint police board, the authority or board;
(h) where the complaint is in respect of an act or omission of a person at a time when
the person was a member of staff of the Authority, the Authority;

15

(i) where the complaint is in respect of an act or omission of a person at a time when
the person was the Director of the Agency, the Authority;
(j) where the complaint is in respect of an act or omission of a person at a time when
the person was the Deputy Director, a police member or a support staff member of
the Agency, the Director of the Agency.

20

25

(2)

The reference in subsection (1)(f) to a constable of a police force does not include a
constable who is seconded to the Authority under paragraph 11(2) of schedule 1.

(3)

In subsection (1)(f)(i), “senior rank” means a rank above chief superintendent.

(4)

For the purpose of subsection (1)(f)(i), the maintaining authority in relation to a police
force is—
(a) where the force is for an area which is not combined by virtue of an amalgamation
scheme under section 19 of the 1967 Act, the police authority for that area;
(b) where the force is for an area consisting of police areas combined by virtue of
such a scheme, the joint police board constituted for the force.

30

(5)

Despite paragraphs 6(3)(b) and (4)(a) and 7(3) of schedule 2, the reference in subsection
(1)(h) to a member of staff of the Authority does not include a police member of the
Agency or a support staff member of the Agency.
Other functions

39

General functions of the Commissioner
The Commissioner has the general functions of—

35

(a) securing the maintenance by the Commissioner, and by each of the relevant
authorities, of suitable arrangements for the handling of relevant complaints;
(b) keeping under review all arrangements maintained for that matter;
(c) securing that arrangements maintained for that matter—
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(i)

are efficient and effective;

(ii) contain and manifest an appropriate degree of independence; and
(iii) are adhered to;
(d) making such recommendations, and giving such advice, for the modification of—
(i)

5

the arrangements maintained for that matter; and

(ii) the practice of relevant authorities in relation to other matters,
as appear from the carrying out of the Commissioner’s other functions, to be
necessary or desirable.
40
10

Reports to the Scottish Ministers
(1)

As soon as practicable after the end of each financial year, the Commissioner must make
a report to the Scottish Ministers on the carrying out of the Commissioner’s functions
during that year.

(2)

The Commissioner must also make such reports to the Scottish Ministers about matters
relating generally to the carrying out of the Commissioner’s functions as they may, from
time to time, require.

(3)

The Commissioner may, from time to time, make such other reports to the Scottish
Ministers as the Commissioner considers appropriate for drawing their attention to
matters which—

15

(a) have come to the Commissioner’s notice; and
(b) are matters which the Commissioner considers should be drawn to their attention
by reason of their gravity or of other exceptional circumstances.

20

25

(4)

The Commissioner must prepare such reports containing advice and recommendations
as the Commissioner considers appropriate for the purpose of carrying out the function
under section 39(d).

(5)

The Scottish Ministers must lay before the Parliament and arrange publication of—
(a) every annual report under subsection (1) received by them; and
(b) every other report under this section received by them (but only if and to the
extent that the Scottish Ministers consider it appropriate to do so).

(6)

The Commissioner must—
(a) send copies of every annual report under subsection (1) to all relevant authorities
and to the chief inspector of constabulary appointed under section 33 of the 1967
Act;

30

(b) send copies of every report under subsection (4) to all relevant authorities and to
the Scottish Ministers.
35
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the Commissioner thinks fit.
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23

Provision of information to the Commissioner
(1)

A relevant authority must, at such times, in such circumstances and in accordance with
such requirements as may be set out in regulations made by the Scottish Ministers,
provide the Commissioner with all such information and documents as may be specified
or described in regulations so made.

(2)

A relevant authority must—

5

(a) provide the Commissioner with all such other information and documents
specified or described in a notification given by the Commissioner to that person;
and
(b) produce to the Commissioner all such evidence and other things so specified or
described,

10

as appear to the Commissioner to be required by the Commissioner for the purposes of
the carrying out of any of the Commissioner’s functions.
(3)
15

Anything falling to be provided or produced by any person in pursuance of a
requirement imposed under subsection (2) must be provided or produced in such form,
in such manner and within such period as may be specified in—
(a) the notification imposing the requirement; or
(b) in any subsequent notification given by the Commissioner to that person for the
purposes of this subsection.

20

(4)

Nothing in this section requires a relevant authority to provide the Commissioner with
any information or document, or to produce any other thing, before the earliest time at
which it is practicable for the authority to do so.

(5)

A requirement imposed by any notification or regulations under this section may
authorise or require information or documents to which it relates to be provided to the
Commissioner electronically.

25

42

Power of Commissioner to issue guidance
(1)

The Commissioner may issue guidance—
(a) to relevant authorities;
(b) to persons appointed to reconsider complaints,
about the carrying out by the persons to whom the guidance is issued of any of the
functions conferred on them by virtue of this Chapter.

30

(2)

Before issuing any guidance under this section, the Commissioner must consult—
(a) persons whom the Commissioner considers representative of each of the office
holders who and bodies which are relevant authorities; and
(b) such other persons as the Commissioner thinks fit.

35

(3)

A person to whom guidance is issued under subsection (1) must have regard to that
guidance in carrying out the functions to which the guidance relates.

(4)

The power conferred by subsection (1) to issue guidance includes power to vary or
revoke any such guidance.
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Supplementary
43

Interpretation of Chapter 2
In this Chapter—
“the Agency” and “the Authority” have the meanings given by section 30;
“the Commissioner” means the Police Complaints Commissioner for Scotland
established by section 31(1);

5

“financial year” means—
(a)

the period beginning with the date on which the first Commissioner is
appointed and ending with 31 March next following that date; and

(b) each successive period of 12 months ending with 31 March;

10

“joint police board” means a joint police board constituted under an amalgamation
scheme made under section 19 of the 1967 Act;
the “relevant authorities” are—
(a)

each chief constable;

(b) each police authority whose area has not been combined by virtue of an
amalgamation scheme under section 19 of the 1967 Act;

15

(c)

each joint police board;

(d) the Authority; and
(e)

the Director of the Agency.
CHAPTER 3

20

OTHER PROVISIONS
44

Allowances payable to special constables
In section 3 of the 1967 Act (which defines special constables as constables to whom
only allowances are payable), after subsection (2) there is inserted—

25

30

45

“(3)

It is declared, for the purposes of subsection (2) above, that the allowances
payable to special constables include any periodic payments of the description
set out in subsection (4) below.

(4)

Payments are of that description if they acknowledge the giving by special
constables of their services as such for not less than such aggregate length of
time within the period to which each payment relates as the Scottish Ministers
may, by or under regulations made under section 26 of this Act, determine.”.

Appointments of assistant inspectors of constabulary and staff officers
In section 34 of the 1967 Act (assistant inspectors and staff officers), for subsection
(1A) there is substituted—

35


358

“(1A) The chief inspector of constabulary may appoint staff officers to inspectors of
constabulary.”.

Police, Public Order and Criminal Justice (Scotland) Bill
Part 2—Public order etc.
Chapter 1—Football banning orders
46

25

Constables engaged on service outside their force
After section 38A of the 1967 Act there is inserted the following section—
“38B
(1)

5

Amendment of definition of “relevant service”
The Scottish Ministers may by order amend subsection (1) of section 38A of
this Act for the purpose of—
(a) adding a description of service to those listed there; or
(b) removing or amending a description of service listed there.

(2)

An order under subsection (1) of this section may make such consequential
amendments of section 38A of this Act as the Scottish Ministers consider
appropriate.

(3)

An order under subsection (1) of this section shall be made by statutory
instrument which shall be subject to annulment in pursuance of a resolution of
the Scottish Parliament.”.

10

PART 2
PUBLIC ORDER ETC.

15

CHAPTER 1
FOOTBALL BANNING ORDERS
Making and content of orders
47
20

Making of order on conviction of a football-related offence
(1)

This section applies where—
(a) a person is convicted of an offence; and
(b) the person was aged 16 or over at the time the offence was committed.

(2)

Instead of or in addition to any sentence which it could impose, the court which deals
with the person in respect of the offence may, if satisfied as to the matters mentioned in
subsection (3), make a football banning order against the person.

(3)

Those matters are—

25

(a) that the offence was one to which subsection (4) applies; and
(b) that there are reasonable grounds to believe that making the football banning order
would help to prevent violence or disorder at or in connection with any football
matches.

30

(4)

This subsection applies to an offence if—
(a) the offence involved the person who committed it engaging in violence or
disorder; and
(b) the offence related to a football match.

35

(5)

Where the court does not make a football banning order, but is nevertheless satisfied
that the offence was one to which subsection (4) applies, it may declare that to be the
case.
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(6)

For the purpose of subsection (4)(b), an offence relates to a football match if it is
committed—
(a) at a football match or while the person committing it is entering or leaving (or
trying to enter or leave) the ground;
(b) on a journey to or from a football match; or

5

(c) otherwise, where it appears to the court from all the circumstances that the offence
is motivated (wholly or partly) by a football match.
(7)

The references in subsection (6)(a) and (b) to a football match include a reference to any
place (other than domestic premises) at which a football match is being televised; and,
in the case of such a place, the reference in subsection (6)(a) to the ground is to be taken
to be a reference to that place.

(8)

For the purpose of subsection (6)(b)—

10

(a) a person may be regarded as having been on a journey to or from a football match
whether or not the person attended or intended to attend the match; and
(b) a person’s journey includes breaks (including overnight breaks).

15

(10) On making a football banning order, or a declaration, under this section, a court must
explain to the person in ordinary language the effect of the order or declaration.
(11) But failure to comply with subsection (10) does not affect the order’s (or declaration’s)
validity.
20

48

Making of order on application to the sheriff
(1)

The chief constable of a police force may apply for a football banning order against any
person—
(a) who resides in the area of the police force; or
(b) who the chief constable believes is in or intends to come to the area of the police
force.

25

(2)

An application under subsection (1) may be made to any sheriff—
(a) in whose sheriffdom the person against whom the order is sought resides;
(b) in whose sheriffdom that person is believed by the applicant to be; or
(c) to whose sheriffdom that person is believed by the applicant to be intending to
come.

30

(3)

An application under subsection (1) is to be made by summary application.

(4)

A sheriff may make a football banning order if satisfied that—
(a) the person against whom the order is sought has at any time contributed to any
violence or disorder in the United Kingdom or elsewhere; and
(b) there are reasonable grounds to believe that making the order would help to
prevent violence or disorder at or in connection with any football matches.

35

40
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(5)

Subsections (6) and (8) apply where a sheriff is determining whether to make a football
banning order against a person.

(6)

The sheriff may take into account the matters mentioned in subsection (7) (amongst
others), so far as considering it appropriate to do so.
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Those matters are—
(a) any decision of a court or tribunal outside the United Kingdom in respect of the
person;
(b) the person’s deportation or exclusion from a country or territory outside the
United Kingdom;

5

(c) the person’s removal or exclusion from premises used for playing football
matches, whether in the United Kingdom or elsewhere;
(d) the person’s conduct recorded on video or by any other means.
(8)

The sheriff may not take into account anything done by the person before the beginning
of the relevant period, except circumstances ancillary to a conviction.

(9)

In subsection (8)—

10

“the relevant period” means the period of 10 years ending with the day on which
the application for the order was made; and
“circumstances ancillary to a conviction” has the same meaning as it has for the
purposes of section 4 of the Rehabilitation of Offenders Act 1974 (c.53).

15

(10) Subsection (8) does not prejudice anything in the Rehabilitation of Offenders Act 1974
(c.53).
(11) On making a football banning order, the sheriff must explain to the person (if present in
court) in ordinary language the effect of the order.
(12) But failure to comply with subsection (11) does not affect the order’s validity.

20

49

Content of order
(1)

A football banning order is an order which—
(a) prohibits the person against whom it is made from entering any premises for the
purposes of attending any regulated football matches in the United Kingdom; and
(b) requires the person against whom it is made to report at a police station in
accordance with this Chapter, in connection with regulated football matches
outside the United Kingdom.

25

(2)

A football banning order must require the person against whom it is made—
(a) to report initially at a police station in Scotland specified in the order within 5
days beginning with the day on which the order is made; and

30

(b) where a relevant event occurs, to notify the football banning orders authority of
the prescribed information in relation to the event within 7 days beginning with
the day on which the event occurs.
(3)

A football banning order must, unless it appears to the court making it that there are
exceptional circumstances, impose a requirement as to the surrender in accordance with
this Chapter, in connection with regulated football matches outside the United Kingdom,
of the person’s passport.

(4)

A football banning order may, if the court making it considers it would help to prevent
violence or disorder at or in connection with any football matches, impose on the person
additional requirements.

35

40
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5

(5)

Such requirements may include prohibiting the person from entering any premises
(including premises to be entered for the purposes of attending football matches which
are not regulated football matches).

(6)

A football banning order must specify the period for which it is to have effect.

(7)

That period is not to exceed—
(a) 10 years, in the case of an order made under section 47 made in addition to a
sentence of imprisonment;
(b) 5 years, in the case of an order made under section 47 other than one mentioned in
paragraph (a);
(c) 3 years, in the case of an order made under section 48.

10

50

15

Section 49: supplementary
(1)

Schedule 4A, which specifies the relevant events referred to in section 49(2)(b) and
defines the prescribed information in relation to each such event, has effect.

(3)

In section 49(7)(a), “imprisonment” includes any form of detention.

(4)

The period specified in a football banning order by virtue of section 49(6) begins on the
day on which the order is made.

51

“Football matches” and “regulated football matches”
(1)

In this Chapter, references to football matches—
(a) are to association football matches; and
(b) are to matches played or intended to be played.

20

(2)

For the purposes of this Chapter, the following are regulated football matches—
(a) football matches within subsection (3); and
(b) such other football matches, anywhere in the world, as may be prescribed by order
made by the Scottish Ministers.

25

(3)

The football matches within this subsection are—
(a) football matches anywhere in the United Kingdom where one or both of the
participating teams—
(i)

30

represents a country or territory;

(ii) represents a club which is for the time being a member of the Scottish
Premier League or the Scottish Football League;
(iii) represents a club which is for the time being a member (whether a full or
associate member) of the Football League, the Football Association
Premier League, the Football Conference or the League of Wales;
(b) football matches outside the United Kingdom involving—

35

(i)

a national team appointed to represent Scotland, England or Wales by,
respectively, the Scottish Football Association, the Football Association or
the Football Association of Wales;

(ii) a team representing a club mentioned in paragraph (a)(ii) or (iii).
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The Scottish Ministers may by order modify subsection (3) so as to—
(a) add a description of football matches, anywhere in the world;
(b) remove such a description;
(c) amend such a description.

5

52

“Violence” and “disorder”
(1)

This section applies for the purposes of this Chapter.

(2)

“Violence” means violence against persons or intentional damage to property and
includes—
(a) threatening violence; and
(b) doing anything which endangers the life of a person.

10

(3)

“Disorder” includes—
(a) stirring up hatred against a group of persons based on their membership (or
presumed membership) of a group defined by reference to a thing mentioned in
subsection (5), or against an individual as a member of such a group;
(b) using threatening, abusive or insulting words or behaviour or disorderly
behaviour;

15

(c) displaying any writing or other thing which is threatening, abusive or insulting.
(4)

In subsection (3)(a), “presumed” means presumed by the person doing the stirring up.

(5)

The things referred to in subsection (3)(a) are—
(a) colour;

20

(b) race;
(c) nationality (including citizenship);
(d) ethnic or national origins;
(e) membership of a religious group or of a social or cultural group with a perceived
religious affiliation;

25

(f) sexual orientation;
(g) transgender identity;
(h) disability.
(6)
30

In subsection (5)—
“disability” means physical or mental impairment of any kind;
“religious group” has the meaning given by section 74(7) of the Criminal Justice
(Scotland) Act 2003 (asp 7);
“transgender identity” means any of the following—
(a)

35

transvestism;

(b) transsexualism;
(c)

intersexuality;
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(d) having, by virtue of the Gender Recognition Act 2004 (c.7), changed
gender.
Variation, termination, information and appeals
53

Variation of certain requirements of order
(3)

5

The appropriate court may, on the application of a person mentioned in subsection (5),
make an order varying a football banning order by—
(a) subject to subsection (4), omitting or imposing a requirement such as is mentioned
in section 49(3);
(b) imposing, replacing or omitting a requirement such as is mentioned in section
49(4).

10

(4)

An order may not be varied so as to omit a requirement such as is mentioned in section
49(3) unless it appears to the court that there are exceptional circumstances.

(5)

The persons referred to in subsection (3) are—
(a) the person subject to the order;
(aa) the chief constable of the police force in the area of which the person subject to
the order resides;

15

(ab) a chief constable who believes that that person is in or is intending to come to the
area of the chief constable’s police force;
(b) where the order was made under section 48, the chief constable on whose
application the order was made.

20

(5A) In subsection (3), “the appropriate court” means—
(a) where the football banning order was made under section 47, the court which
made the order;
(b) where the football banning order was made under section 48, an appropriate
sheriff.

25

(6)

In subsection (5A), “an appropriate sheriff” means—
(a) a sheriff sitting in the original sheriff court district; or
(b) where such a sheriff remits the application to another sheriff court district, a
sheriff sitting in that other district.

(7)

30

54

Termination of order
(1)

The appropriate court may, on the application of a person subject to a football banning
order, make an order terminating it as from a specified date.

(2)

An application under subsection (1) may not be made unless the order has had effect for
at least two-thirds of the period specified in the order.

(3)

In exercising its power under subsection (1), a court must have regard to—

35


364

In subsection (6), “the original sheriff court district” means the sheriff court district
which the sheriff who made the football banning order was sitting in when the order was
made.

Police, Public Order and Criminal Justice (Scotland) Bill
Part 2—Public order etc.
Chapter 1—Football banning orders

31

(a) the character of the person against whom the order was made;
(b) the conduct of the person against whom the order was made since it was made;
(c) the nature of the offence or conduct which led to it; and
(d) any other circumstances which appear to the court to be relevant.
5

(4)

Where an application under subsection (1) is refused, no further application under that
subsection in respect of the same order may be made within the period of 6 months
beginning with the day of the refusal.

(5)

In subsection (1), “the appropriate court” has the same meaning as in section 53.

55

Information about making, varying or terminating order etc.
(1)

10

Where a court makes a football banning order, it must cause a copy of the order to be—
(a) served on the person against whom the order is made;
(b) sent to the football banning orders authority and to any person prescribed by order
by the Scottish Ministers as soon as is reasonably practicable;
(c) sent to the police station at which the person against whom the order is made is to
report initially (addressed to the constable responsible for the police station) as
soon as is reasonably practicable; and

15

(d) in a case where the person against whom the order is made is detained in legal
custody, sent to the person in whose custody that person is detained as soon as is
reasonably practicable.
(2)

20

Where a court terminates or varies a football banning order, it must cause a copy of the
terminating or varying order to be—
(a) served on the person against whom the football banning order was made;
(b) sent to the football banning orders authority as soon as is reasonably practicable;
and
(c) in a case where the person against whom the order was made is detained in legal
custody, sent to the person in whose custody that person is detained as soon as is
reasonably practicable.

25

(3)

Where a person subject to a football banning order (“the subject”) is released from
custody, the person in whose custody the subject is must give notice of the subject’s
release to the football banning orders authority as soon as is reasonably practicable.

(4)

Subsection (3) applies only if the subject is released more than 5 days before the expiry
of the football banning order.

30

56

Appeals
(1)

35

The following are to be taken to be a sentence for the purpose of an appeal—
(a) a football banning order made under section 47;
(aa) a declaration made under section 47;
(b) any variation of such an order under section 53;
(c) the termination of such an order under section 54.
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(1A) Subsection (1B) applies where a football banning order made under section 47 is
quashed on appeal.
(1B) Where the High Court of Justiciary does not specify, as a reason for quashing the order,
that the court which made the order erred in holding that the offence in respect of which
the order was made was one to which section 47(4) applied, the High Court may, in
addition to any other order which it makes, make a declaration that the offence was one
to which that section applied.

5

(2)

The following decisions may be appealed to the sheriff principal—
(a) a decision to make a football banning order under section 48;
(b) a decision to make an order under section 53 varying such a football banning
order;

10

(c) a decision to make an order under section 54 terminating such a football banning
order;
(d) a decision not to make an order such as is mentioned in paragraph (a), (b) or (c).
15

20

(3)

An appeal under subsection (2) must be made within the period of 14 days beginning
with the date on which the decision was made.

(4)

The decision of the sheriff principal on an appeal under subsection (2) may be appealed
to the Court of Session.

(5)

An appeal under subsection (4) may be made only with the leave of the sheriff principal.

(6)

An application for leave to appeal under subsection (4) must be made within the period
of 7 days beginning with the date of the sheriff principal’s decision; and an appeal under
that subsection must be made within the period of 7 days beginning with the date on
which leave to appeal the sheriff principal’s decision was given.
Enforcement of order in relation to foreign matches

25

57

Foreign matches: reporting and other requirements
(1)

The constable responsible for the police station at which a person subject to a football
banning order reports initially may make such requirements of the person as are
determined by the football banning orders authority to be necessary or expedient for
giving effect to the football banning order, so far as relating to regulated football
matches outside the United Kingdom.

(2)

Subject to section 60, if, in connection with any regulated football match outside the
United Kingdom, the football banning orders authority is of the opinion mentioned in
subsection (3) in relation to a person subject to a football banning order, the authority
must cause the person to be served with a notice in writing under subsection (4).

(3)

That opinion is that requiring the person to report in accordance with a notice under
subsection (4) is necessary or expedient in order to reduce the likelihood of violence or
disorder at or in connection with the match.

(4)

A notice under this subsection is a notice requiring the person—

30

35

40
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(b) if the order imposes a requirement as to the surrender of the person’s passport, to
attend at a specified police station at the time, or between the times, specified
and—
(i)

(ii) if the person does not have a passport, to make a declaration to that effect.

5

10

if the person has a passport, to surrender it; or

(5)

In subsection (4), “specified” means specified in the notice.

(6)

The football banning orders authority may establish criteria for determining whether a
notice under subsection (4) ought to be imposed on any person or on persons of a
particular description.

58

Notices under section 57(4): further provision
(1)

A notice under section 57(4) may not require the person subject to the order to report or
surrender the person’s passport except in the control period in relation to—
(a) a regulated football match outside the United Kingdom; or
(b) a designated external tournament which includes such matches.

(2)

15

In subsection (1)—
“control period” in relation to a regulated football match outside the United
Kingdom means the period—
(a)

beginning 5 days before the day of the match; and

(b) ending when the match is finished or cancelled;
“control period” in relation to a designated external tournament means the
period—

20

(a)

beginning 5 days before the day of the first football match outside the
United Kingdom which is included in the tournament;

(b) ending when the last football match outside the United Kingdom which is
included in the tournament is finished or cancelled;

25

(but, for the purposes of paragraph (a), any football match included in the
qualifying or pre-qualifying stages of the tournament is to be left out of account);
“designated” means designated by the Scottish Ministers by order; and
“external tournament” means a football competition which includes regulated
football matches outside the United Kingdom.

30

(3)

59
35

Where a notice under section 57(4) requires the person subject to the order to surrender
the person’s passport, the passport must be returned to the person as soon as reasonably
practicable after the control period in question.
Sections 57 and 58: guidance

(1)

The football banning orders authority must, in carrying out its functions under sections
57 and 58, have regard to any guidance issued by the Scottish Ministers about—
(a) the carrying out of those functions; and
(b) matters arising in connection with the carrying out of those functions.
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(2)

60

The Scottish Ministers shall make such arrangements as they consider appropriate for
publishing the guidance issued from time to time for the purpose of subsection (1).
Exemption from notice served under section 57(4)

(1)

A person who is subject to a football banning order may—
(a) as respects a particular regulated football match; or

5

(b) as respects regulated football matches played during a period,
apply for an order disapplying any notice under section 57(4) served on the person in
relation to the match or matches.
(2)

Subject to subsection (3), an application under subsection (1) is to be made to the
football banning orders authority.

(3)

If the application is made during the control period in relation to any match to which it
relates, the application may instead be made to the constable responsible for any police
station.

(4)

In subsection (3), “control period” is to be construed in accordance with section 58(2).

(5)

An order under this section is to be made only if the applicant shows to the satisfaction
of the person to whom the application for the order is made—

10

15

(a) that there are circumstances which justify the making of the order; and
(b) that, because of those circumstances, the applicant would not attend the match or
matches.
20

25

(6)

Except where subsection (7) applies, a constable is not to make an order under this
section without referring the question of whether to do so to the football banning orders
authority.

(7)

This subsection applies where it is not reasonably practicable for the constable to refer
the question to the authority.

(8)

Where a constable makes an order under this section without referring the question of
whether to do so to the football banning orders authority, the constable must give notice
in writing of that fact to the football banning orders authority as soon as is reasonably
practicable.

61
30

35

Section 60: supplementary
(1)

The football banning orders authority or a constable is, in making decisions under
section 60, to have regard to any guidance in that respect issued by the Scottish
Ministers.

(2)

The Scottish Ministers shall make such arrangements as they consider appropriate for
publishing the guidance issued from time to time for the purpose of subsection (1).

(3)

A person who is aggrieved by the refusal of the football banning orders authority or a
constable to make an order under section 60 in the person’s favour may appeal that
refusal to the sheriff.

(3A) An appeal under subsection (3) may be made only after the aggrieved person has given
notice in writing of the intention to do so to—
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(a) in the case of an appeal against a refusal by the football banning orders authority,
that authority;
(b) in the case of an appeal against a refusal by a constable, the constable and the
football banning orders authority.
5

(4)

An appeal under subsection (3) is to be made by summary application.

(5)

On an appeal under subsection (3) the sheriff may make such order as the sheriff thinks
fit.

(6)

The sheriff’s decision on an appeal under subsection (3) is final.

62
10

15

Suspension of reporting requirements
(1)

Any requirements imposed on the person subject to a football banning order (“the
subject”) by a notice under section 57(4) are suspended during any period in which the
subject does not reside in Scotland.

(2)

The requirements mentioned in subsection (3) are suspended during any period in which
the subject is detained in legal custody.

(3)

Those requirements are—
(a) the requirement under the order to report initially at a police station; and
(b) any requirements imposed on the subject in a notice under section 57(4).

(4)

Subsection (5) applies if—
(a) the subject is released from custody more than 5 days before the expiry of the
period for which the order has effect; and

20

(b) the subject was precluded by being in custody from reporting initially.
(5)

Where this subsection applies, the order is to have effect as if it required the subject to
report initially at the police station specified in the order within the period of 5 days
beginning with the date of the subject’s release.
Miscellaneous and general

25

63

Service of documents
(1)

A document required by this Chapter to be served on a person is served on the person
if—
(a) given to the person; or
(b) sent to the person by registered post or a recorded delivery service.

30

(2)

A certificate of posting of a letter sent under subsection (1)(b) issued by the postal
operator concerned is sufficient evidence of the sending of the letter on the day specified
in the certificate.

(3)

In subsection (2), “postal operator” has the meaning given by section 125(1) of the
Postal Services Act 2000 (c.26).

35

64

Offences under this Chapter
(1)

A person who fails to comply with any requirement imposed on the person—
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(a) by a football banning order;
(b) under section 57(1); or
(c) by a notice under section 57(4),
commits an offence.
(1A) It is a defence for a person charged with an offence under subsection (1) to prove that
the person had a reasonable excuse for failing to comply with the requirement.

5

(2)

A person who commits an offence under subsection (1)(a) or (c) is liable on summary
conviction to—
(a) imprisonment for a term not exceeding 6 months;
(b) a fine not exceeding level 5 on the standard scale; or

10

(c) both such imprisonment and such a fine.
(4)

A person who commits an offence under subsection (1)(b) is liable on summary
conviction to a fine not exceeding level 2 on the standard scale.

(7)

A person who, in connection with an application under section 60 to be exempted from a
notice under section 57(4)—

15

(a) knowingly or recklessly makes a statement which is false or misleading in a
material particular; or
(b) knowingly or recklessly produces, furnishes, signs or otherwise makes use of a
document which is false or misleading in a material particular,
commits an offence.

20

(8)

65

A person who commits an offence under subsection (7) is liable on summary conviction
to a fine not exceeding level 3 on the standard scale.
Interpretation of Chapter 1

(1)

In this Chapter—
“the football banning orders authority” means the chief constable of the police
force maintained for the Strathclyde combined police area; and

25

“passport” means a United Kingdom passport within the meaning of the
Immigration Act 1971 (c.77).
(2)
30

The Scottish Ministers may by order modify the definition of “the football banning
orders authority” in subsection (1).
CHAPTER 2
PUBLIC PROCESSIONS

66

Notification of public processions
(1)

Section 62 of the Civic Government (Scotland) Act 1982 (c.45) (giving notice of
proposal to hold public processions) (“the 1982 Act”) is amended in accordance with
subsections (2) to (8).

(2)

In subsection (2)—

35
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(a) in paragraph (a), for “7” there is substituted “28”;
(b) in paragraph (b), for “7” there is substituted “28”.
(3)

In subsection (4), for “7” there is substituted “28”.

(4)

In subsection (5), for “specify” to “above”, where secondly occurring, there is
substituted—

5

“(a) set out the reason why notice of the proposal was not given in
accordance with subsections (1) and (2) above; and
(b) specify the matters mentioned in subsection (3) above,”.

10

(5)

Subsections (6), (7) and (8) are repealed.

(6)

In subsection (9), the words “or making, varying or revoking an order under subsection
(6) or (7) above” are repealed.

(7)

Subsection (11) is repealed.

(8)

After subsection (11) there is inserted—
“(11A)A local authority shall, as soon as possible after making an order under
subsection (4) above, publicise that fact in such manner as they think fit and
send a copy of the order to the applicant.

15

(11B) This section does not apply to a procession—
(a) which is a funeral procession organised by a funeral director acting in the
ordinary course of his business; or
(b) which is specified in, or is within a description specified in, an order
made by the Scottish Ministers.

20

(11C) In subsection (11B) above, a “funeral director” is a person whose business
consists of or includes the arrangement and conduct of funerals.
(11D) An order made for the purposes of subsection (11B)(b) above shall be made by
statutory instrument subject to annulment in pursuance of a resolution of the
Scottish Parliament.”.

25

67

30

Powers and duties of local authorities
(1)

Section 63 of the 1982 Act (councils’ functions in relation to processions) is amended as
follows.

(2)

Subsection (2) (which specifies some kinds of conditions which may be imposed on the
holding of a procession) is repealed.

(3)

At the end there are inserted the following subsections—
“(5)

35

The local authority may, after consulting the chief constable and (where
section 62(1)(aa) of this Act applies) the National Parks Authority, make an
order—
(a) imposing conditions on the holding of a procession to which paragraph
(a) of subsection (11B) of section 62 of this Act relates;
(b) prohibiting or imposing conditions on the holding of a procession to
which paragraph (b) of that subsection relates.
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(6)

Subsections (1A), (3) and (4) above apply in relation to an order made under
subsection (5) above and to a decision not to make an order under that
subsection as they apply to an order under subsection (1) above and to a
decision not to make an order under that subsection respectively, but with the
modifications set out in subsection (7) below.

(7)

Those modifications are—

5

(a) the references to notice having been or falling to be treated as having
been given shall be ignored;
(b) the reference to the person who gave the notice shall be treated as a
reference to the person appearing to the local authority to be the person
who is to hold the procession; and

10

(c) the words “not to make an order under subsection (1) above or” in
subsection (3)(a)(ii) shall be ignored.
(8)
15

The considerations to which the local authority shall have regard when
deciding whether to prohibit the holding of a procession or impose conditions
on it under this section shall include—
(a) the likely effect of the holding of the procession in relation to—
(i)

public safety;

(ii) public order;
(iii) damage to property;

20

(iv) disruption of the life of the community;
(b) the extent to which the containment of risks arising from the procession
would (whether by itself or in combination with any other
circumstances) place an excessive burden on the police;
(c) where the person proposing to hold the procession has previously held
one in the area of the authority or the persons likely to take part in the
procession, or some of them, are the same persons as took part in one
previously held in that area, or some of them—

25

(i)
30

whether the previous procession was held in breach of a
prohibition under this section on its being held or of a condition so
imposed on the holding of it;

(ii) whether any guidance or code of conduct issued by the authority as
to the holding of the previous procession or as to the holding of
processions generally was followed; and
(iii) the effect of the previous procession in relation to the matters
mentioned in sub-paragraphs (i) to (iv) of paragraph (a) above and
in paragraph (b) above.

35

(9)
40

The local authority shall compile, maintain and make available to the public,
free of charge, a list containing information about—
(a) processions which have, after the coming into force of this subsection,
been held in their area;
(b) proposed processions which they have, after that time, prohibited under
this section.
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(10) A local authority shall make sufficient arrangements to secure that any person,
body or other grouping resident in or otherwise present in their area who makes
a request for the purposes of this subsection is enabled to receive information
about processions which are to or might be held in that area or in any part of it
specified in the request.”.

5

68

Minor amendments of 1982 Act
(1)

In section 64(6)(a)(ii) of the 1982 Act (sheriff’s powers on appeal against order under
section 63)—
(a) for “vary” there is substituted “quash”;
(b) after “appeal” there is inserted “, vary it”; and

10

(c) after “make” there is inserted “in substitution for the order”.
(2)

In section 65 of that Act (offences and enforcement)—
(a) in subsection (1), in paragraph (a)—
(i)

for “without” there is substituted “not”; and

(ii) sub-paragraph (ii) and the word “and” immediately preceding it are
repealed;

15

(b) in subsection (2), paragraph (a)(ii) and the word “and” immediately preceding it
are repealed;
(c) for subsection (3), there is substituted—
“(3)

20

This section applies to a procession of the description set out in section
62(11B)(a) of this Act (funeral processions) only to the extent that the
procession has been held otherwise than in accordance with conditions
imposed under this Part of this Act.

(3A) This section applies to a procession which is within section 62(11B)(b) of this
Act (processions specified by order) only if and to the extent that it has been
prohibited or conditions imposed on it under this Part of this Act.”.

25

(3)

After that section there is inserted—
“65A

Guidance to local authorities
The local authority shall, in carrying out functions under this Part of this Act,
have regard to any guidance in that respect issued by the Scottish Ministers.”.

30

CHAPTER 3
OTHER PROVISIONS
Offensive weapons
69
35

Increase in maximum term of imprisonment for certain offences
(1)

The Criminal Law (Consolidation) (Scotland) Act 1995 (c.39) is amended as follows.

(1A) In section 49(1)(a) (penalty on summary conviction for offence of possessing an article
with a blade or point in a public place) for “six” there is substituted “twelve”.
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(2)

In section 49(1)(b) (penalty on indictment for offence of possessing an article with a
blade or point in a public place), for “two” there is substituted “four”.

(2A) In section 49A(5)(a)(i) (penalty on summary conviction for offence of possessing an
article with a blade or point in a school) for “six” there is substituted “twelve”.
(3)

5

70

In section 49A(5)(a)(ii) (penalty on indictment for offence of possessing an article with
a blade or point on school premises), for “two” there is substituted “four”.
Amendment of requirements for exercise of certain powers of arrest

(1)

The Criminal Law (Consolidation) (Scotland) Act 1995 (c.39) is amended as follows.

(2)

In section 47(3) (power of constable to arrest without warrant person suspected of
possessing an offensive weapon in a public place)—

10

(a) after “believe” where first occurring there is inserted “to have committed or”; and
(b) the words from “if” to the end are repealed.
(3)

In section 48(3) (power of constable to arrest without warrant person suspected of
obstructing search for offensive weapon), after “committed” there is inserted “or is
committing”.

(4)

In section 50(3) (power of constable to arrest without warrant person suspected of
contravening section 49(1) or 49A(1) or (2)), the following provisions are repealed—

15

(a) paragraph (a) and the words “and the constable” immediately preceding it; and
(b) paragraph (b).
20

71

Sale of knives and articles with blade or point to young persons
(1)

Section 141A of the Criminal Justice Act 1988 (c.33) (sale of knives etc. to persons
under 16) is amended as follows.

(2)

In subsection (1)—
(a) at the beginning there is inserted “Subject to subsection (3A) below”; and
(b) for “sixteen” there is substituted “eighteen”.

25

(3)

In subsection (2)—
(a) the word “and” immediately following paragraph (b) is repealed; and
(b) after that paragraph there is inserted—
“(ba) any sword; and”.

30

(4)

After subsection (3) there is inserted—
“(3A) It is not an offence under subsection (1) to sell a knife or knife blade to a
person if—
(a) the person is aged 16 or over; and
(b) the knife or blade is designed for domestic use.”.

35
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Fireworks
72

Possession of prohibited fireworks: powers of search and arrest
After section 11 of the Fireworks Act 2003 (c.22) there is inserted—
“11A

5

10

Prohibitions on possession of fireworks - power of search: Scotland

(1)

A constable may search a person without warrant if the constable has
reasonable grounds for suspecting that the person possesses a firework in
contravention of a prohibition imposed by fireworks regulations.

(2)

A constable may detain a person for such time as is reasonably required to
permit a search of the person under subsection (1) to be carried out.

(3)

A constable who detains a person under subsection (2) must inform the person
of the reason for the detention.

(4)

If in the course of a search under this section, a constable discovers a firework
which the constable has reasonable grounds for suspecting is being possessed
by the person in contravention of a prohibition imposed by fireworks
regulations, the constable may seize it.

(5)

A person who—

15

(a) intentionally obstructs a constable in the exercise of the constable’s
power under subsection (1) or (2); or
(b) conceals from a constable acting in the exercise of the constable’s power
under subsection (1) any firework whose possession contravenes a
prohibition imposed by fireworks regulations,

20

commits an offence.
(6)

A constable may arrest a person without warrant if the constable has
reasonable cause to believe the person has committed or is committing an
offence under subsection (5).

(7)

A person who commits an offence under subsection (5) is liable on summary
conviction to a fine not exceeding level 5 on the standard scale.

25

11B
(1)

Prohibitions on possession of fireworks - arrest without warrant: Scotland
A constable may arrest a person without warrant if—
(a) the constable has reasonable cause to believe that the person has
committed or is committing an offence under section 11(1) in respect of
a contravention of a prohibition on possession of a firework; and

30

(b) either of the two conditions mentioned in subsection (2) is met.
(2)
35

The conditions are that—
(a) having asked the person to give the person’s name or address (or both),
the constable—
(i)

is not given the information asked for; or

(ii) is not satisfied that such information as is given is correct;
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(b) the constable has reasonable cause to believe it is necessary to arrest the
person in order to prevent the person committing any other offence in the
course of whose commission there might be used a firework whose
possession is prohibited by fireworks regulations.”.
Control of sex offenders

5

72A

Powers to take data and samples from persons subject to notification requirements

(1)

The 1995 Act is amended in accordance with subsections (2) to (5).

(2)

After section 19A there is inserted—
“19AA Samples etc. from sex offenders

10

(1)

This section applies where a person is subject to the notification requirements
of Part 2 of the 2003 Act.

(2)

This section applies regardless of whether the person became subject to those
requirements before or after the commencement of this section.

(3)

Subject to subsections (4) to (7) below, where this section applies a constable
may—

15

(a) take from the person or require the person to provide him with such
relevant physical data as the constable considers reasonably appropriate;
(b) with the authority of an officer of a rank no lower than inspector, take
from the person any sample mentioned in any of paragraphs (a) to (c) of
subsection (6) of section 18 of this Act by the means specified in that
paragraph in relation to that sample;

20

(c) take, or direct a police custody and security officer to take, from the
person any sample mentioned in subsection (6A) of that section by the
means specified in that subsection.
25

(4)

The power conferred by subsection (3) above shall not be exercised where the
person has previously had taken from him or been required to provide relevant
physical data or any sample under section 19(2) or 19A(2) of this Act unless
the data so taken or required have been or, as the case may be, the sample so
taken has been, lost or destroyed.

30

(5)

The power conferred by subsection (3) above shall not be exercised where the
person has previously had taken from him or been required to provide relevant
physical data or any sample under that subsection unless the data so taken or
required or, as the case may be, the sample so taken—
(a) have or has been lost or destroyed; or
(b) were or was not suitable for the particular means of analysis or, though
suitable, were or was insufficient (either in quantity or quality) to enable
information to be obtained by that means of analysis.

35

(6)

The power conferred by subsection (3) above may be exercised only—
(a) in a police station; or

40
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The power conferred by subsection (3) above may be exercised in a police
station only—
(a) where the person is present in the police station in pursuance of a
requirement made by a constable to attend for the purpose of the exercise
of the power; or

5

(b) while the person is in custody in the police station following his arrest or
detention under section 14(1) of this Act in connection with an offence
under section 91(1) of the 2003 Act.
(8)

A requirement under subsection (7)(a) above—
(a) shall give the person at least seven days’ notice of the date on which he
is required to attend; and

10

(b) may direct him to attend at a specified time of day or between specified
times of day.
(9)
15

A requirement under subsection (7)(a) above in a case where the person has
previously had taken from him or been required to provide relevant physical
data or any sample under subsection (3) above shall contain intimation that the
relevant physical data were or the sample was unsuitable or, as the case may
be, insufficient, as mentioned in subsection (5)(b) above.

(10) Before exercising the power conferred by subsection (3) above in a case to
which subsection (7)(b) above applies, a constable shall inform the person that
he is exercising that power.

20

(11) Any constable may arrest without warrant a person who fails to comply with a
requirement under subsection (7)(a) above.
(12) This section does not prejudice the generality of section 18 of this Act.
(13) In this section, “the 2003 Act” means the Sexual Offences Act 2003 (c.42).”.

25

(3)

In section 19 (further powers to take samples etc.), in subsection (1)(b)(i), for “or 19A”
there is substituted “, 19A or 19AA”.

(4)

In section 19A (power to take samples etc. from sexual and violent offenders), in
subsection (3), for “or under this section” there is substituted “, under this section or
under section 19AA(3) of this Act”.

(5)

Section 19B (power of constable in obtaining samples etc.) is amended as follows—

30

(a) in subsection (1)—
(i)

in paragraph (a), for “or 19A(2)(a)” there is substituted “, 19A(2)(a) or
19AA(3)(a)”; and

(ii) in paragraph (b), for “or 19A(2)(b)“ there is substituted “, 19A(2)(b) or
19AA(3)(b)”; and

35

(b) in subsection (2), for “or 19A(2)(c)” there is substituted “, 19A(2)(c) or
19AA(3)(c)”.
(6)

The Sexual Offences Act 2003 (“the 2003 Act”) is amended in accordance with
subsections (7) to (9).

(7)

For sections 87(4) and (5) (power to take fingerprints etc. to verify person’s identity),
there is substituted—

40
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“(5A) Where a notification is given in Scotland under section 83(1), 84(1) or 85(1),
the relevant offender must, if requested to do so by the police officer or person
referred to in subsection (1)(b), do one or more of the following—
(a) allow the officer or person to photograph any part of the offender,
(b) allow the officer or person to take from the offender, or provide to the
officer or person, such relevant physical data as the officer or person
considers appropriate,

5

(c) allow the officer or person to take from the offender any sample
mentioned in any of paragraphs (a) to (c) of subsection (6) of section 18
of the Criminal Procedure (Scotland) Act 1995 by the means specified in
that paragraph in relation to that sample,

10

(d) allow the officer or person to take from the offender any sample
mentioned in subsection (6A) of that section by the means specified in
that subsection.”.
15

(8)

In section 88 (interpretation of section 87), after subsection (2) there is inserted—
“(2A) “Relevant physical data” has the meaning given by section 18(7A) of the
Criminal Procedure (Scotland) Act 1995.

(9)

72B

In section 91(1)(a) (offence of failing to complying with certain provisions of Part 2,
including section 87(4)) for “87(4)” there is substituted “87(5A)”.
Sex offender notification requirements

(1)

Section 83 of the 2003 Act (which requires certain offenders to make an initial
notification of certain information) is amended in accordance with subsections (2) and
(3).

(2)

In subsection (5), after paragraph (g) there is inserted—

20

“(h) whether he has any passports and, in relation to each passport he has, the
details set out in subsection (5A);
(i) such other information, about him or his personal affairs, as the Scottish
Ministers may prescribe in regulations.

25

(5A) The details are—
(a) the issuing authority;
(b) the number;
(c) the dates of issue and expiry;

30

(d) the name and date of birth given as being those of the passport holder.”.
(3)

After subsection (7), there is inserted—
“(8)

35

In this section, “passport” means—
(a) a United Kingdom passport within the meaning of the Immigration Act
1971 (c.77);
(b) a passport issued by or on behalf of the authorities of a country outside
the United Kingdom, or by or on behalf of an international organisation;
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(c) a document that can be used (in some or all circumstances) instead of a
passport.”.

5

(4)

Section 84 of the 2003 Act (which requires certain changes to notified information to be
notified within 3 days) is amended in accordance with subsections (5) and (6).

(5)

In subsection (1)—
(a) the word “or” immediately after paragraph (c) is repealed;
(b) after paragraph (d) there is inserted—
“(e) his losing or ceasing to have a passport notified to the police under
section 83(1) or this subsection,
(f) his receiving a passport which has not been notified to the police under
section 83(1) or this subsection, or

10

(g) the occurrence, in relation to information required to be notified by
virtue of regulations made under section 83(5)(i), of an event prescribed
by the Scottish Ministers in regulations,”; and
(c) for “(as the case may be) the fact that he has been released” there is substituted
“the fact that he has been released, the fact that he has lost or ceased to have the
passport, the details set out in section 83(5A) in relation to the passport or (as the
case may be) such information as the Scottish Ministers prescribe in regulations”.

15

(6)

After subsection (1), there is inserted—
“(1A) In subsection (1), “passport” has the same meaning as in section 83.”.

20

(7)

In section 87 of the 2003 Act (method of notification and related matters), after
subsection (5A) (as inserted by section 72A) there is inserted—
“(5B) Where a notification is given in Scotland under section 83(1), 84(1) or 85(1),
the relevant offender must, if requested to do so by the police officer or person
referred to in subsection (1)(b), produce each passport he has to that officer or
person, for inspection by that officer or person.

25

(5C) In subsection (5B), “passport” has the same meaning as in section 83.”.

30

(8)

In section 91(1)(a) of the 2003 Act (offences of failing to comply with certain
provisions), after “(5A)” (as inserted by section 72A) there is inserted “or (5B)”.

(9)

In section 138 of the 2003 Act (orders and regulations), in subsection (2), after “21,”
there is inserted “83, 84,”.

72C

Information about release: power to require giving of specified information
In section 96 of the 2003 Act (information about release or transfer), after subsection (2)
there is inserted—
“(2A) The regulations may make provision requiring the person who is responsible
for an offender, in giving notice under the regulations, to provide—

35

(a) any information about the offender, or
(b) a photograph of any part of the offender.
(2B) In subsection (2A), “photograph” is to be construed in accordance with section
88(2).”.
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72D

Police powers of entry and examination of relevant offender’s home address
After section 96 of the 2003 Act there is inserted—
“Entry and examination of home address
96A

5

Police powers of entry and examination of relevant offender’s home
address

(1)

A sheriff may, if satisfied on the application of a senior police officer of the
relevant force as to the matters mentioned in subsection (2), grant a warrant
authorising any constable of the relevant force to enter premises in the
sheriffdom (if necessary using reasonable force) and to examine and search
them, and the things in them, for the purpose mentioned in subsection (3).

(2)

Those matters are—

10

(a) that the premises are either—
(i)
15

premises whose address has been notified by a relevant offender as
his home address in his most recent notification of a home address
under this Part; or

20

(ii) premises whose address has been notified by a relevant offender as
the address of any other premises at which he regularly resides or
stays, in his most recent notification under section 83(1) or 85(1)
or in any notification under section 84(1) given by him since that
notification;
(b) that the offender is not one to whom subsection (4) applies;
(c) that it would assist the carrying out of the purpose mentioned in
subsection (3), for a constable of the relevant force to examine and
search the premises and the things in them; and
(d) that on more than one occasion, a constable of the relevant force has
attempted to examine and search the premises and the things in them for
the purpose mentioned in subsection (3) and has been unable (whether
by not being able to search and examine the premises and the things in
them, or by not being able to obtain entry to the premises) to do so.

25

30

(3)

That purpose is assessing the risk of the offender committing a sexual offence.

(4)

This subsection applies to the relevant offender if he is—
(a) remanded in or committed to custody by an order of a court;
(b) serving a sentence of imprisonment or a term of service detention;
(c) detained in a hospital; or
(d) outside the United Kingdom.

35

(5)

A sheriff is to determine an application for a warrant under subsection (1)
without hearing from the relevant offender or any other person who has an
interest in the premises.

(6)

A warrant under subsection (1) does not confer power to seize anything in the
premises to which it relates.

(7)

A warrant under subsection (1) must be executed at a reasonable hour.

40
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(8)

A warrant under subsection (1) continues in force until the expiry of the period
of one month beginning with the date of the warrant’s grant.

(9)

A warrant under subsection (1) authorises entry on one occasion only.

(10) This section does not prejudice any other power of entry, examination, search
or seizure.

5

(11) In this section—
“the relevant force” means the police force maintained for the area in
which the premises are situated;
“senior police officer” means a constable of the rank of superintendent or
above.”; and

10

“sexual offence” means—
(a)

an offence within any of paragraphs 36 to 59 of Schedule 3; or

(b) any other offence in circumstances in which it would be likely that
a determination such as is mentioned in paragraph 60 of that
Schedule would be made in relation to the offence.”.
PART 3
CRIMINAL JUSTICE
Powers in relation to suspects and witnesses

15

73

20

Power to require giving of certain information in addition to name and address
(1)

Section 13 of the Criminal Procedure (Scotland) Act 1995 (c.46) (“the 1995 Act”)
(which gives police constables certain powers in relation to suspects and witnesses) is
amended in accordance with subsections (2) to (5).

(2)

In subsection (1), in each of paragraphs (a) and (b), for “his name and address” there is
substituted “the information mentioned in subsection (1A) below”.

(3)

After subsection (1), there is inserted—
“(1A) That information is—
(a) the person’s name;
(b) the person’s address;

25

(c) the person’s date of birth;
(d) the person’s place of birth (in such detail as the constable considers
necessary or expedient for the purpose of establishing the person’s
identity); and
(e) the person’s nationality.”.

30

35

(4)

In subsection (2)(a), for “name and address” there is substituted “information mentioned
in subsection (1A) above”.

(5)

In subsection (6), in each of paragraphs (a)(i) and (b), for “his name and address” there
is substituted “the information mentioned in subsection (1A) above”.

(6)

Section 14 of the 1995 Act (detention and questioning at a police station) is amended as
follows—
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(a) in subsection (9), for “his name and address” there is substituted “the information
mentioned in subsection (10) below”; and
(b) after that subsection, there is inserted—
“(10) That information is—
(a) the person’s name;

5

(b) the person’s address;
(c) the person’s date of birth;
(d) the person’s place of birth (in such detail as a constable considers
necessary or expedient for the purpose of establishing the person’s
identity); and

10

(e) the person’s nationality.”.
74

15

Power to take fingerprints to establish identity of suspect
(1)

Section 13 of the 1995 Act (which gives police constables certain powers in relation to
suspects and witnesses) is amended as follows.

(2)

After subsection (1A) (as inserted by section 73) there is inserted—
“(1B) The constable may, if the person mentioned in paragraph (a) of subsection (1)
gives a name and address, require the person to provide—
(a) the person’s fingerprints; or
(b) a record, created by a device approved by the Scottish Ministers, of the
skin on the person’s fingers.

20

(1C) Fingerprints or a record provided by a person under a requirement under
subsection (1B) above may be used only for the following purposes—
(a) verifying the name and address given by the person;
(b) establishing whether the person may be a person who is suspected of
having committed any other offence,

25

and all record of such fingerprints or record shall be destroyed as soon as
possible after they have fulfilled those purposes.”.
(3)

In subsection (2)—
(a) for “(either or both)” there is substituted “(any or all)”; and
(b) after paragraph (a) there is inserted—

30

“(aa) subject to subsection (3A) below, establishes whether the person may be
a person who is suspected of having committed any other offence;”.
(4)
35

After subsection (3), there is inserted—
“(3A) The constable shall exercise the power under paragraph (aa) of subsection (2)
above only where—
(a) the person mentioned in paragraph (a) of subsection (1) above has given
a name and address; and
(b) it appears to the constable that establishing the matter mentioned in
paragraph (aa) of subsection (2) can be achieved quickly.”.
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In subsection (5)—
(a) after paragraph (b) there is inserted—
“(ba) subsection (1B) above, of the existence of the power to make the
requirement and why he proposes to exercise it in the person’s case;”;
and

5

(b) in paragraph (d), for “either” there is substituted “any”.
(6)

In subsection (6)—
(a) the word “or” immediately after paragraph (a)(i) is repealed;
(b) after paragraph (a)(ii) there is inserted “; or
(iii) under subsection (1B) above to provide the person’s fingerprints or
a record such as is mentioned in that subsection,”.

10

(7)

After subsection (7) there is inserted—
“(8)

15

The Scottish Ministers by order made by statutory instrument may approve a
device for the purpose of creating records of the sort mentioned in subsection
(1B)(b) above.”.
Arrested persons: drug testing and reference for assessment

75

Testing of arrested persons for Class A drugs
After section 20 of the 1995 Act there is inserted—
“Testing for Class A drugs

20

20A
(1)

Arrested persons: testing for certain Class A drugs
Subject to subsection (2) below, where subsection (3) below applies an
appropriate officer may—
(a) require a person who has been arrested and is in custody in a police
station to provide him with a sample of urine; or
(b) take from the inside of the mouth of such a person, by means of
swabbing, a sample of saliva or other material,

25

which the officer may subject to analysis intended to reveal whether there is
any relevant Class A drug in the person’s body.
(2)

The power conferred by subsection (1) above shall not be exercised where the
person has previously been required to provide or had taken from him a sample
under that subsection in the same period in custody.

(3)

This subsection applies where—

30

(a) the person is of 16 years of age or more;
(b) the period in custody in the police station has not exceeded 6 hours;
35

(c) the police station is situated in an area prescribed by order made by
statutory instrument by the Scottish Ministers; and
(d) either—
(i)

the person’s arrest was on suspicion of committing or having
committed a relevant offence; or
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(ii) a senior police officer who has appropriate grounds has authorised
the making of the requirement to provide or the taking of the
sample.
(4)
5

Before exercising the power conferred by subsection (1) above, an appropriate
officer shall—
(a) warn the person in respect of whom it is to be exercised that failure,
without reasonable excuse, to comply with the requirement or, as the
case may be, allow the sample to be taken constitutes an offence; and
(b) in a case within subsection (3)(d)(ii) above, inform the person of the
giving of the authorisation and the grounds for the suspicion.

10

(5)

Where—
(a) a person has been required to provide or has had taken a sample under
subsection (1) above;
(b) any of the following is the case—

15

(i)

the sample was not suitable for the means of analysis to be used to
reveal whether there was any relevant Class A drug in the person’s
body;

20

(ii) though suitable, the sample was insufficient (either in quantity or
quality) to enable information to be obtained by that means of
analysis; or
(iii) the sample was destroyed during analysis and the means of
analysis failed to produce reliable information; and
(c) the person remains in custody in the police station (whether or not the
period of custody has exceeded 6 hours),
an appropriate officer may require the person to provide or as the case may be
take another sample of the same kind by the same method.

25

(6)

Before exercising the power conferred by subsection (5) above, an appropriate
officer shall warn the person in respect of whom it is to be exercised that
failure, without reasonable excuse, to comply with the requirement or, as the
case may be, allow the sample to be taken constitutes an offence.

(7)

A person who fails without reasonable excuse—

30

(a) to comply with a requirement made of him under subsection (1)(a) or (5)
above; or
(b) to allow a sample to be taken from him under subsection (1)(b) or (5)
above,

35

shall be guilty of an offence.
(8)

40

In this section—
“appropriate grounds” means reasonable grounds for suspecting that the
misuse by the person of any relevant Class A drug caused or contributed
to the offence on suspicion of which the person was arrested;
“appropriate officer” means—
(a)
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(b) a police custody and security officer acting on the direction of a
constable;
“misuse” has the same meaning as in the Misuse of Drugs Act 1971
(c.38);
“relevant Class A drug” means any of the following substances,
preparations and products—

5

(a)

cocaine or its salts;

(b) any preparation or other product containing cocaine or its salts;
(c)

diamorphine or its salts;

(d) any preparation or other product containing diamorphine or its
salts;

10

“relevant offence” means any of the following offences—
(a)

theft;

(b) assault;
(c)

15

robbery;

(d) fraud;
(e)

reset;

(f)

uttering a forged document;

(g) embezzlement;
(h) an attempt, conspiracy or incitement to commit an offence
mentioned in paragraphs (a) to (g);

20

25

(i)

an offence under section 4 of the Misuse of Drugs Act 1971 (c.38)
(restriction on production and supply of controlled drugs)
committed in respect of a relevant Class A drug;

(j)

an offence under section 5(2) of that Act of 1971 (possession of
controlled drug) committed in respect of a relevant Class A drug;

(k) an offence under section 5(3) of that Act of 1971 (possession of
controlled drug with intent to supply) committed in respect of a
relevant Class A drug;
“senior police officer” means a police officer of a rank no lower than
inspector.

30

20B

35

Section 20A: supplementary

(1)

Section 20A of this Act does not prejudice the generality of section 18 of this
Act.

(2)

Each person carrying out a function under section 20A of this Act must have
regard to any guidance issued by the Scottish Ministers—
(a) about the carrying out of the function; or
(b) about matters connected to the carrying out of the function.

(3)
40

An order under section 20A(3)(c) shall be subject to annulment in pursuance of
a resolution of the Scottish Parliament.
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(4)

An authorisation for the purposes of section 20A of this Act may be given
orally or in writing but, if given orally, the person giving it shall confirm it in
writing as soon as is reasonably practicable.

(5)

If a sample is provided or taken under section 20A of this Act by virtue of an
authorisation, the authorisation and the grounds for the suspicion are to be
recorded in writing as soon as is reasonably practicable after the sample is
provided or taken.

(6)

A person guilty of an offence under section 20A of this Act shall be liable on
summary conviction to the following penalties—

5

(a) a fine not exceeding level 4 on the standard scale;

10

(b) imprisonment for a period—
(i)

where conviction is in the district court, not exceeding 60 days; or

(ii) where conviction is in the sheriff court, not exceeding 3 months; or
(c) both such fine and imprisonment.
15

(7)

Subject to subsection (7A), a sample provided or taken under section 20A of
this Act shall be destroyed as soon as possible following its analysis for the
purpose for which it was taken.

20

(7A) Where an analysis of the sample reveals that a relevant Class A drug is present
in the person’s body, the sample may be retained so that it can be used, and
supplied to others, for the purpose of any proceedings against the person for an
offence under section 79 of the Police, Public Order and Criminal Justice
(Scotland) Act 2006 (asp 00); but—
(a) the sample may not be used, or supplied, for any other purpose; and
(b) the sample shall be destroyed as soon as possible once it is no longer
capable of being used for that purpose.

25

(8)

Information derived from a sample provided by or taken from a person under
section 20A of this Act may be used and disclosed only for the following
purposes—
(a) for the purpose of proceedings against the person for an offence under
section 79 of the Police, Public Order and Criminal Justice (Scotland)
Act 2006 (asp 00);

30

(b) for the purpose of informing any decision about granting bail in any
criminal proceedings to the person;
(c) for the purpose of informing any decision of a children’s hearing
arranged to consider the person’s case;

35

(d) where the person is convicted of an offence, for the purpose of informing
any decision about the appropriate sentence to be passed by a court and
any decision about the person’s supervision or release;
(e) for the purpose of ensuring that appropriate advice and treatment is made
available to the person.

40

(9)
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(a) for the purpose of adding an offence to or removing an offence from
those for the time being listed in the definition of “relevant offence”;
(b) for the purpose of adding a substance, preparation or product to or
removing a substance, preparation or product from those for the time
being listed in the definition of “relevant Class A drug”.

5

(10) An order under subsection (9)(b) may add a substance, preparation or product
only if it is a Class A drug (that expression having the same meaning as in the
Misuse of Drugs Act 1971 (c.38)).
(11) An order under subsection (9) above shall not be made unless a draft of the
statutory instrument containing it has been laid before and approved by
resolution of the Scottish Parliament.”.

10

76

Assessment following positive test under section 20A of the 1995 Act
(1)

This section applies where—
(a) a sample is provided or taken under section 20A of the 1995 Act by or from a
person in custody in a police station; and

15

(c) an analysis of the sample reveals that a relevant Class A drug is present in the
person’s body.

20

(2)

A constable must require the person to attend, and remain for the duration of, a drugs
assessment.

(3)

A drugs assessment is an appointment with a suitably qualified person (“a drugs
assessor”)—
(a) for the purpose of establishing whether the person is dependent on, or has a
propensity to misuse, any relevant Class A drug;
(b) if the drugs assessor thinks that the person has such a dependency or propensity,
for the purpose of establishing whether the person might benefit from assistance
or treatment (or both) in connection with the dependency or propensity; and

25

(c) if the drugs assessor thinks that the person might benefit from such assistance or
treatment (or both), for the purpose of drawing up a document which sets out the
nature of assistance or treatment (or both) which may be most appropriate for the
person in connection with any dependency on, or propensity to misuse, a relevant
Class A drug which the drugs assessor thinks the person has.

30

77

35

Requirements under section 76: supplementary
(1)

This section applies where by virtue of section 76(2) a person is required by a constable
to attend and remain for the duration of a drugs assessment.

(2)

The constable must—
(a) inform the person of the place at which the drugs assessment is to take place; and

40

(b) require the person, for the purpose of being given details of the date and time of
the assessment, to report at that place on such date, or on one of such dates, as the
constable specifies (such date or dates falling within the period of 7 days
beginning with the date on which the requirement is made), at such time, or
between such times, as the constable specifies;
and the constable must explain that these matters will be confirmed in writing.
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(3)

The constable must warn the person that the person is liable to prosecution if the person
fails without reasonable excuse—
(a) to attend and remain for the duration of the drugs assessment; or
(b) to comply with the requirement imposed under subsection (2)(b).

(4)

5

The constable must give the person notice in writing which—
(a) confirms the requirement to attend and remain for the duration of a drugs
assessment;
(b) confirms the information given in pursuance of subsection (2)(a);
(c) confirms the requirement imposed under subsection (2)(b); and
(d) repeats the warning given in pursuance of subsection (3).

10

(5)

The duties imposed by subsections (2) to (4) must be carried out before the person is
released from custody at the police station.

(6)

As soon as reasonably practicable following the carrying out of those duties, the
constable must inform the drugs assessor who is to carry out the drugs assessment—
(a) of the making of the requirement to attend and remain for the duration of the
assessment; and

15

(b) of the requirement imposed under subsection (2)(b).
78

Date, time and place of assessment
(1)

Subsection (2) applies where, in accordance with a requirement imposed by virtue of
section 77(2), a person reports at the place where the person’s drugs assessment is to
take place.

(2)

The drugs assessor who is to carry out the drugs assessment or a person acting on the
drugs assessor’s behalf must give the person a notice in writing which—

20

(a) informs the person of the date and time of the drugs assessment;
(b) confirms the place of the drugs assessment; and

25

(c) warns the person that the person is liable to prosecution if the person fails without
good cause to attend and remain for the duration of the drugs assessment.
(3)
30

Where a person is given a notice in pursuance of subsection (2), the drugs assessor who
is to carry out the drugs assessment or a person acting on the drugs assessor’s behalf
may change the date, time or place of the assessment by serving on the person a further
notice in writing which—
(a) informs the person of the change; and
(b) repeats the warning mentioned in subsection (2)(c).

(4)

For the purpose of subsection (3), a notice is served on a person if—
(a) given to the person; or

35

(b) sent to the person by registered post or a recorded delivery service.
(5)
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In subsection (5), “postal operator” has the meaning given by section 125(1) of the
Postal Services Act 2000 (c.26).
Failure to comply with requirements under sections 76 and 77

(1)
5

The drugs assessor must inform a constable if a person who, by virtue of section 76(2),
is required to attend and remain for the duration of a drugs assessment—
(a) fails to comply with the requirement imposed by virtue of section 77(2)(b);
(b) fails to attend the assessment on the specified date and at the specified time and
place; or
(c) attends the assessment on the specified date and at the specified time and place
but fails to remain for its duration.

10

(2)

A person who, by virtue of section 76(2), is required to attend and remain for the
duration of a drugs assessment commits an offence if without reasonable excuse the
person—
(a) fails to comply with the requirement imposed by virtue of section 77(2)(b);
(b) fails to attend the assessment on the specified date and at the specified time and
place; or

15

(c) attends the assessment on the specified date and at the specified time or place but
fails to remain for its duration.
(3)
20

A person who commits an offence under subsection (2) is liable on summary conviction
to—
(a) imprisonment for a period not exceeding 3 months;
(b) a fine not exceeding level 4 on the standard scale; or
(c) both.

(4)

In this section—

25

(a) the specified date, in relation to a drugs assessment, is the date specified in the
notice given to the person who is required to attend the assessment in pursuance
of subsection (2) of section 78 or, if a further notice specifying a different date has
been given to the person in pursuance of subsection (3) of that section, the date
specified in that notice;

30

(b) the specified time, in relation to a drugs assessment, is the time specified in the
notice given to the person who is required to attend the assessment in pursuance
of subsection (2) of section 78 or, if a further notice specifying a different time
has been given to the person in pursuance of subsection (3) of that section, the
time specified in that notice; and

35

(c) the specified place, in relation to a drugs assessment, is the place specified in the
notice given to the person who is required to attend the assessment in pursuance
of section 77(2) or, if a further notice specifying a different place has been given
to the person in pursuance of section 78(3), the place specified in that notice.
81

40

Guidance for the purposes of sections 76 to 79
In carrying out a function under any of sections 76 to 79, a constable or a drugs assessor
must have regard to any guidance issued by the Scottish Ministers—
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(a) about the carrying out of the function; or
(b) about matters connected to the carrying out of the function.
82

Interpretation of sections 76 to 79
In sections 76 to 79—
“misuse” has the same meaning as in the Misuse of Drugs Act 1971 (c.38);

5

“drugs assessment” and “drugs assessor” must be construed in accordance with
section 76(3);
“relevant Class A drug” has the meaning given by section 20A(8) of the 1995 Act;
“suitably qualified person” means a person who has such qualifications or
experience as are prescribed by regulations made by the Scottish Ministers.

10

Offenders assisting investigations and prosecutions
83

Assistance by offender: reduction in sentence
(1)

This section applies if a person (the “offender”)—
(a) is, following a plea of guilty, convicted on indictment of an offence; and
(b) has, pursuant to a written agreement made with a prosecutor (an “assistance
agreement”), assisted or offered to assist the prosecutor of that or any other
offence in relation to its investigation or prosecution.

15

20

(2)

In determining what sentence to pass on the offender, the court must take into account
the extent and nature of the assistance given or offered by the offender.

(3)

If the court passes a sentence which is less than it would have passed but for the
assistance given or offered, it must state in open court—
(a) that it has, for that reason, passed that lesser sentence; and
(b) what the greater sentence would have been.

25

(3A) If the court passes a sentence which is not less than it would have passed but for the
assistance given or offered, it must state in open court its reasons for doing so.
(4)

30

(4A) Subsection (3A) does not apply if the court thinks that it would not be in the public
interest to disclose that the case was one in which the court had a duty under subsection
(2); but in such a case the court must give written notice of its reasons for not passing a
discounted sentence to the prosecutor and the offender.
(5)

35
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Subsection (3) does not apply if the court thinks that it would not be in the public
interest to disclose that the sentence has, for the reason referred to in that subsection,
been discounted; but in such a case the court must give written notice of the matters
specified in paragraphs (a) and (b) of that subsection to the prosecutor and the offender.

Nothing in any enactment which—
(a) requires that a minimum sentence is passed in respect of any offence or an offence
of any description or because of the circumstances of any offender (whether or not
the enactment also permits the court to pass a lesser sentence in particular
circumstances); or

Police, Public Order and Criminal Justice (Scotland) Bill
Part 3—Criminal justice

57

(b) in the case of a sentence which is fixed by law, requires the court to take into
account certain matters for the purposes of making an order which determines or
has the effect of determining the minimum period of imprisonment which the
offender must serve (whether or not the enactment also permits the court to fix a
lesser period in particular circumstances),

5

prevents, or restricts, the court, in fulfilment of its duty under subsection (2), from
passing on the offender the sentence it considers appropriate.
(6)
10

Subsection (2) does not prevent the court, in determining what sentence to pass on the
offender, from also taking into account any other matter which, by virtue of any other
enactment or rule of law it may take into account for the purpose of determining—
(a) the sentence;
(b) in the case of a life sentence for murder or for any other offence for which that
sentence is the sentence fixed by law, the punishment part (construed in
accordance with section 2 of the Prisoners and Criminal Proceedings (Scotland)
Act 1993 (c.9); and

15

(c) in the case of any other sentence which is fixed by law, any minimum period of
imprisonment which an offender must serve.
(7)

In this section—
(a) the reference, in subsection (1), to a written agreement includes a reference to an
agreement made by, or partly by, electronic communication (within the meaning
given by section 15(1) of the Electronic Communications Act 2000 (c.7)) the
contents of which are kept or recorded so that they can be conveniently consulted
later by the sender and the recipient;

20

(b) the reference, in subsection (4), to written notice includes a reference to a notice
given by such a communication;

25

(c) a reference to a sentence—
(i)

30

includes, in the case of a sentence of a kind referred to in paragraph (b) or
(c) of subsection (6), a reference to the punishment part (construed as
mentioned in that subsection) or, as the case may be, the minimum period
an offender is required to serve (and a reference to a lesser sentence is to be
construed accordingly);

(ii) includes a reference to a community disposal and a fine;
(iii) does not include an order for committal in default of payment of any sum
of money or for contempt of court;
(ca) the reference, in subsection (5)(b), to imprisonment includes a reference to
detention imposed under section 205(2), and detention in a young offenders
institution imposed under section 205(3), 205A(2)(b) or 207 of the 1995 Act;

35

(d) the reference, in subsection (6)(c), to imprisonment includes a reference to
detention in a young offenders institution imposed under section 207 of the 1995
Act.

40

84

Assistance by offender: review of sentence
(1)

This section applies where—
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(a) a court has passed sentence on a person convicted on indictment of an offence (the
“offender”); and
(b) the offender falls within subsection (2).
(2)

(a) receives a discounted sentence in consequence of having offered, in pursuance of
an assistance agreement, to give assistance to the prosecutor of any offence in
relation to its investigation or prosecution but knowingly fails to any extent to
give assistance in accordance with the agreement;

5

(b) receives a discounted sentence in consequence of having offered, in pursuance of
an assistance agreement, to give assistance to the prosecutor of an offence in
relation to its investigation or prosecution and, having given such assistance in
accordance with the agreement, in pursuance of another assistance agreement,
gives or offers to give further assistance; or

10

(c) receives a sentence which is not discounted in consequence of the considerations
referred to in paragraphs (a) and (b) but, in pursuance of an assistance agreement,
subsequently gives or offers to give assistance to the prosecutor of an offence in
relation to its investigation or prosecution.

15

20

An offender falls within this subsection if the offender—

(3)

An offender who was sentenced for an offence for which the sentence is fixed by law
and did not plead guilty to the offence does not, however, fall within subsection (2).

(4)

Any prosecutor may, at any time, for the purposes of this section, refer a case in which
sentence has been passed back to the court which passed it or, where sentence has been
passed on appeal, back to the court of first instance, if—
(a) the offender is still serving the sentence; and
(b) the prosecutor thinks that it is in the interests of justice to do so.

25

(4A) For the purposes of subsection (4)(a), an offender sentenced to a term of imprisonment
who is released (whether on licence or unconditionally) under Part 1 of the Prisoners
and Criminal Proceedings (Scotland) Act 1993 (c.9) before the date on which the
offender would (but for the release) have served the sentence in full is to be treated as
still serving the sentence until that date.

30

(5)

A case so referred is, if possible, to be considered by the judge who passed the sentence
or, where sentence has been passed on appeal, the judge who presided at first instance.

(6)

In the case of an offender falling within subsection (2)(a), the court may, on such a
referral, substitute for the sentence passed on the offender such greater sentence (not
exceeding that which it would have passed but for the assistance agreement) as it thinks
appropriate.

(7)

A court of first instance shall, for the purposes of subsection (6), regard the sentence
which the appeal court would have passed but for the agreement as the sentence which it
would have passed but for the agreement.

(8)

In the case of an offender falling within subsection (2)(b) or (c), the court may, on such
a referral and taking into account the extent and nature of the assistance given or
offered, substitute for the sentence passed on the offender such lesser sentence as it
thinks appropriate.

(9)

Any part of the sentence to which a referral relates and which the offender has already
served is to be taken into account in determining when a greater sentence imposed under
subsection (6) or a lesser one imposed under subsection (8) has been served.

35

40

45
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(10) The offender (with the leave of a judge of the High Court of Justiciary) or a prosecutor
may appeal to that court against a decision of a court under subsection (6) or (8).
(11) Where, under subsection (8) or on an appeal under subsection (10), the court substitutes
a lesser sentence for the sentence which has been passed, it must state in open court that
it has done so in consequence of the further assistance or, as the case may be, the
assistance given or offered.

5

(12) Subsection (11) does not apply if the court thinks that it would not be in the public
interest to disclose that the sentence has been discounted; but in such a case the court
must give written notice (construed as in section 83) of the fact that the sentence has
been discounted for the reason referred to in subsection (11) to the prosecutor and the
offender in respect of whom the referral was made.

10

(13) Subsections (5) to (7) of section 83 apply for the purposes of this section as they apply
for the purposes of that section, the references in those subsections to subsection (2) of
that section being construed as references to subsection (8) of this section.
15

85

Proceedings under section 84: exclusion of public
(1)

This section applies to—
(a) proceedings relating to a referral made under section 84(4); and
(b) any other proceedings arising in consequence of those proceedings.

(2)
20

The court in which those proceedings will be or are taking place may make such order
as it thinks appropriate—
(a) to exclude from the proceedings any person—
(i)

who does not fall within subsection (4); or

(ii) who does not, in the opinion of the court, have a sufficiently direct interest
in the proceedings to justify that person’s presence during them;
(b) to prohibit the publication of any matter relating to the proceedings (including the
fact that the referral has been made).

25

(3)

Such an order is to be made only to the extent that the court thinks—
(a) that it is necessary to protect the safety of any person; and
(b) that it is in the interests of justice.

30

(4)

The following persons fall within this subsection—
(a) the judge;
(b) an officer of the court;
(c) the prosecutor;
(d) the other party to the proceedings;
(e) counsel or a solicitor for the other party.

35

(5)

This section does not affect any other power which the court has by virtue of any rule of
law or other enactment—
(a) to exclude any person from proceedings; or

40

(b) to prohibit or restrict the publication of any matter to which the proceedings
relate;
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or any rule of law or enactment consisting of such an exclusion, prohibition or
restriction.
86

Section 84: further provision
(1)

The Scottish Ministers may, by order, provide further as to the procedure to be followed
under section 84 or otherwise so as to give full effect to that section.

(2)

An order under subsection (1) may, in particular—

5

(a) apply, with modifications, provisions of Part VIII of the 1995 Act (appeals from
solemn proceedings);
(b) modify that Part of that Act.
(3)

10

The Scottish Ministers may, by order, make provision as to how—
(a) any period in custody served under a sentence for which another sentence is
substituted under section 84(6), (8) or (10);
(b) any period during which a person was on release on licence or unconditionally
under Part 1 of the Prisoners and Criminal Proceedings (Scotland) Act 1993 (c.9)
in respect of such a sentence before the date on which the person would (but for
the release) have served the sentence in full,

15

is to be taken into account, for the purposes of the later sentence, in the calculation of
periods of time under Part 1 of that Act.
(4)
20

87

An order under subsection (3) may, in particular, modify that Act.
Sentencing: consideration of undisclosed information

(1)

This section applies where a person (the “offender”)—
(a) has been convicted and is to be sentenced for an offence; and
(b) has, otherwise than in pursuance of an assistance agreement, assisted in relation to
the investigation or prosecution of any other offence.

25

(2)

Where this section applies, the court may, in passing sentence and if it considers it to be
in the interests of justice to do so, take into account any information which is in a report
in writing by a relevant officer about that assistance and which is, with the agreement of
the offender, made available—
(a) only to the offender and the court; or
(b) only to the offender, the offender's counsel or solicitor and the court,

30

by the prosecutor.
(3)

Where, under subsection (2) a court takes information about assistance into account, it
must not disclose the information, the existence of the report containing it or whether
the sentence it passes is less than the sentence it would have passed but for the
assistance given.

(4)

In subsection (2), a “relevant officer” is a constable or any other officer of an
organisation having functions which are conferred by or under an enactment or rule of
law and which consist of or include the investigation of offences.

35
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(1)

10

61

The reference in subsection (2) to a report in writing includes a reference to a report
made by means of an electronic communication (within the meaning given by section
15(1) of the Electronic Communications Act 2000 (c.7)) the contents of which are kept
or recorded so that they can be conveniently consulted later by the maker of the report
and those to whom it was made available.
Appeals against sentence: undisclosed information
Where, under subsection (2) of section 87, a court in passing sentence takes into account
information contained in a report mentioned in that subsection and the person sentenced
appeals against the sentence passed, the High Court, in any proceedings in relation to the
appeal—
(a) must not disclose the information or the existence of the report to any person other
than the prosecutor, the appellant and, with the appellant’s agreement, the
appellant’s counsel or solicitor; and
(b) must not disclose to any person whether the sentence passed by the lower court is
less than the sentence it would have passed but for the assistance given by the
appellant.

15

(2)

If, in any other case, the High Court, in any proceedings in relation to an appeal,
becomes aware of information contained in a report mentioned in subsection (2) of
section 87 or that a court in passing sentence has, under that subsection, taken that
information into account, the High Court must not disclose to any person the
information, the existence of the report or whether the sentence passed by the lower
court on the person to whom the report relates is less than the sentence it would have
passed but for the assistance given by that person.

(3)

Rules of court must make provision for the purpose of enabling an appellant referred to
in subsection (1) to make representations to the High Court in confidence about the
appropriateness of the sentence passed, having regard to the information.

20

Immunity from prosecution
25

30

88

Investigation and prosecution of crime: conditional immunity from prosecution
(1)

A prosecutor, if of the opinion that for the purposes of the investigation or prosecution
of any offence it is appropriate to give any person immunity from prosecution, may, in
accordance with subsection (11), give the person a written notice under this section (a
“conditional immunity notice”).

(2)

Subject to subsection (3), no proceedings for—
(a) the offence; or
(b) any offence of a description,
specified in a conditional immunity notice may be brought against the person to whom
the notice is given and any such proceedings continuing when the notice is given must
be discontinued.

35

(3)

A conditional immunity notice––
(a) must specify the conditions to which its application is subject; and
(b) may specify the circumstances to which it applies or the circumstances to which it
does not apply,

40

and has effect and ceases to have effect accordingly.
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5

(4)

Where a conditional immunity notice has ceased to have effect, a prosecutor must, in
accordance with subsection (12), give to the person to whom the notice was given a
further written notice stating when and the reason why the notice ceased to have effect
(a “cessation notice”).

(5)

Where—
(a) a person accused of an offence is given a conditional immunity notice relating to
the offence after the person’s first appearance on petition in respect of the offence;
and
(b) a cessation notice is given to the person in respect of the conditional immunity
notice,

10

the person is, for the purposes of section 65(1) of the 1995 Act (time limit for
commencement of trial on indictment), to be regarded as not having first appeared on
petition; accordingly, the time limit specified in that provision begins with the first
appearance of the accused person on petition after the giving of the cessation notice.
15

(6)

Where—
(a) a person who may have committed an offence is given a conditional immunity
notice relating to the offence within any other time limit stipulated by any
enactment for the commencement of proceedings in respect of the offence; and
(b) a cessation notice is given to the person in respect of the conditional immunity
notice,

20

the person is, for the purposes of that enactment, to be regarded as having contravened
or, in the case of a continuing offence, having last contravened the provision creating the
offence on the date of the giving of the cessation notice.
(7)

Where—
(a) proceedings against a person for an offence, having been timeously commenced,
are discontinued under subsection (2); and

25

(b) a cessation notice is given to the person in respect of the conditional immunity
notice,
the person is, for the purposes of any time limit stipulated by an enactment for the
commencement of proceedings in respect of the offence, to be regarded as having
committed the offence or, in the case of a continuing offence, having last committed the
offence on the date of the giving of the cessation notice.

30

(8)

Where—
(a) a conditional immunity notice has ceased to have effect; and

35

40
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(b) proceedings are brought against the person to whom the notice was given in
respect of any offence specified in the notice,
the fact that, before the notice ceased to have effect, communications took place
between the prosecutor or anyone else and the person to whom the notice was given
which would not or might not have taken place but for the notice is not a ground for the
court to determine that the proceedings should not have been brought, or should not be
continued, against that person.
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Where a person to whom a conditional immunity notice has been given notifies the
specified prosecutor in writing that the person’s address for the purposes of giving a
cessation notice is changed to an address set out in the notification, then that address is
to be treated as the address specified for those purposes in the conditional immunity
notice.

(10) In subsection (9), the “specified prosecutor” is the prosecutor specified in a conditional
immunity notice for the purposes of receiving notification under that subsection.
(11) A conditional immunity notice is given in accordance with this subsection if—
(a) it is given so as to be received personally by the person to whom it relates;
10

(b) it is sent—
(i)

15

by first class recorded delivery post to the person’s house or place of
business; or

(ii) in the case of a person who is on bail, by first class recorded delivery post
to his proper domicile of citation (within the meaning of section 25 of the
1995 Act (bail conditions)); or
(c) it is—
(i)

given, so as to be received personally; or

(ii) sent by first class recorded delivery post,
20

25

to a solicitor who has, under section 72F of that Act, notified the prosecutor that
the solicitor is engaged by the person and who has not, under that section,
informed the prosecutor that the solicitor has been dismissed or has withdrawn,
and, where by virtue of subsection (13) the notice is given by way of an electronic
communication, the person to whom it relates has agreed to its being so given and has
notified the prosecutor of the appropriate number or address of the kind used for
receiving electronic communications.
(12) A cessation notice is given in accordance with this subsection if—
(a) it is given so as to be received personally by the person to whom the conditional
immunity notice relates; or

30

35

40

(b) it is sent to the person by first class recorded delivery post at the address specified
in the conditional immunity notice for the purposes of the giving of a cessation
notice,
and, where by virtue of subsection (13) the notice is given by way of an electronic
communication, the person to whom the conditional immunity notice relates has agreed
to the cessation notice’s being so given and has notified the prosecutor (whether under
subsection (9) or otherwise) of the appropriate number or address of the kind used for
receiving electronic communications.
(13) The references in subsections (11) and (12) to the giving or sending of notice in a
specified way include references to its being given by electronic communication (within
the meaning given by section 15(1) of the Electronic Communications Act 2000 (c.7))
the contents of which are kept or recorded so that they can be conveniently consulted
later by the sender and the recipient.
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Enforcement of Sea Fisheries (Shellfish) Act 1967
88A
(1)

Enforcement of Sea Fisheries (Shellfish) Act 1967
After section 4 of the Sea Fisheries (Shellfish) Act 1967 (c.83) there is inserted—
“4A

Powers of sea-fishery officers in relation to fishing boats to enforce
regulated fishery

5

(1)

For the purpose of enforcing restrictions imposed by, or regulations made by,
an order under section 1 conferring a right of regulating a fishery, a British seafishery officer may exercise the powers conferred by subsections (2) to (7) in
relation to—
(a) a Scottish fishing boat wherever it may be;

10

(b) any other fishing boat in the Scottish zone.
(2)

The officer may go on board the boat, with or without persons assigned to
assist in the duties of that officer, and may, for that purpose or for the purpose
of disembarking from the boat, require the boat to stop, and anything else to be
done which will facilitate the boarding of, or as the case may be, disembarking
from, the boat.

(3)

The officer may require the attendance of the master and any other person on
board the boat and may make any examination and inquiry which appears to
the officer to be necessary for the purpose of enforcing such restrictions or
regulations.

(4)

In particular under subsection (3) the officer may—

15

20

(a) search the boat for shellfish or fishing gear;

25

(b) examine any shellfish on the boat and the equipment (including the
fishing gear) of the boat, and require persons on board the boat to do any
thing which appears to the officer to be necessary for facilitating the
examination;
(c) require any person on the boat to produce any relevant document in the
person’s custody or possession;

30

35

(d) for the purpose of ascertaining whether an offence under section 3(3) has
been committed, search the boat for any relevant document and may
require any person on board the boat to do anything which appears to the
officer to be necessary for facilitating the search;
(e) inspect, take copies of and retain possession of, while any search,
examination or inspection provided for under this subsection is being
carried out, any relevant document produced to the officer or found on
board;

40

(f) require the master or any person for the time being in charge of the boat
to render any relevant document on a computer system into visible and
legible form and to produce it in a form in which it may be taken away;
and

45

(g) where the boat is one in relation to which the officer has reason to
suspect that an offence under section 3(3) has been committed, seize and
detain any relevant document produced to the officer or found on board,
for the purpose of enabling the document to be used as evidence in
proceedings for the offence.
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(5)

But subsection (4)(g) does not permit any document required by law to be
carried on a boat to be seized and detained except while the boat is detained in
a port.

(6)

In subsection (4), “relevant document” means a document relating to—
(a) the boat; or

5

(b) the catching, landing, transportation, transhipment, sale or disposal of
shellfish.
(7)

Where it appears to a British sea-fishery officer that an offence under section
3(3) has at any time been committed the officer—
(a) may take, or require the master of any boat in relation to which the
offence took place to take, the boat and its crew to the port which
appears to the officer to be the nearest convenient port; and

10

(b) may detain, or require the master to detain, the boat in the port.
(8)

Where a British sea-fishery officer detains or requires the detention of a boat
under subsection (7)(b), the officer must serve notice in writing on the master
stating that the boat is or, as the case may be, is required to, be detained until
the time mentioned in subsection (9).

(9)

That time is when the master is served with a notice in writing signed by a
British sea-fishery officer stating that the previous notice ceases to have effect.

15

20

4B

Powers of sea-fishery officers on land to enforce regulated fishery
(1)

For the purpose of enforcing restrictions imposed by, or regulations made by,
an order under section 1 conferring a right of regulating a fishery, a British seafishery officer may exercise the powers conferred by subsections (2) to (11) of
this section in relation to—
(a) any premises (other than a dwelling-house) used for—

25

(i)

carrying on any business in connection with the operation of
fishing boats;

(ii) an activity connected with or ancillary to the operation of fishing
boats; or
(iii) the treatment, storage or sale of shellfish;

30

(b) any vehicle which the officer has reasonable cause to believe is being
used—
(i)

to dredge, fish for or take shellfish; or

(ii) to transport shellfish.
35

40

(2)

The officer may enter and inspect, at any reasonable time, the premises or
vehicle (and, in the case of a vehicle, for that purpose require the vehicle to
stop or require the operator to take the vehicle to a particular place).

(3)

The officer may, in exercising the power conferred by subsection (2), take with
the officer such other persons as appear to the officer to be necessary and any
equipment or materials.
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(4)

The officer may examine any shellfish on the premises or vehicle and require
persons on the premises or vehicle to do anything which appears to the officer
to be necessary for facilitating the examination.

(5)

The officer may on the premises or vehicle carry out such other inspections and
tests as may reasonably be necessary.

(6)

The officer may require any person not to remove or cause to be removed any
shellfish from the premises or vehicle for such a period as may be reasonably
necessary for the purposes of establishing whether an offence under section
3(3) has at any time been committed.

(7)

The officer may require any person on the premises or vehicle to produce any
relevant document in the person’s custody or possession.

(8)

The officer may, for the purpose of establishing whether an offence under
section 3(3) has been committed, search the premises or vehicle for any
relevant document, and may require any person on the premises or vehicle to
do anything which appears to the officer to be necessary for facilitating the
search.

(9)

The officer may inspect and take copies of any relevant document produced or
found on the premises or vehicle.

5

10

15

20

25

(10) The officer may require any person to render any relevant document on a
computer system into a visible and legible form and to produce it in a form in
which it may be taken away.
(11) If the officer has reasonable grounds to suspect that an offence under section
3(3) has been committed, the officer may seize and detain any relevant
document produced or found on the premises or vehicle, for the purpose of
enabling the document to be used as evidence in proceedings for the offence.
(12) A sheriff may, if satisfied by evidence on oath as to the matters mentioned in
subsection (13), grant a warrant authorising a British sea-fishery officer to
enter premises (if necessary using reasonable force), accompanied by such
persons as appear to the officer to be necessary.

30

35

(13) Those matters are—
(a) that there are reasonable grounds to believe that anything which a British
sea-fishery officer has power under this section to examine or inspect is
on the premises and that the examination or inspection is likely to
disclose evidence of the commission of an offence under section 3(3);
and
(b) that any of the following is the case—
(i)

40

admission to the premises has been or is likely to be refused and
that notice of intention to apply for a warrant under subsection (12)
has been given to the occupier;

(ii) an application for admission, or the giving of such notice, would
defeat the object of entry;
(iii) the premises are unoccupied or the occupier is temporarily absent
and it might defeat the object of entry to await the return of the
occupier.
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(14) A warrant under subsection (12) of this section is valid for the period of one
month beginning with the date on which it is granted or for such shorter period
as the sheriff may specify.
(15) In this section—
“premises” includes land; and

5

“relevant document” means a document relating to the catching, landing,
transportation, transhipment, sale or disposal of shellfish.
4C

Powers of British sea-fishery officers to seize fish and fishing gear
(1)

A British sea-fishery officer may seize—
(a) in Scotland or in the Scottish zone; or

10

(b) on a Scottish fishing boat wherever it may be,
any shellfish and any net or other fishing gear to which subsection (2) applies.
(2)

This subsection applies to—
(a) any shellfish in respect of which the officer has reasonable grounds to
suspect that an offence under section 3(3) has been committed;

15

(b) any net or other fishing gear which the officer has reasonable grounds to
suspect has been used in the commission of such an offence.
(3)

In this section—
(a) “Scotland” has the meaning given by the Scotland Act 1998 (c.46); and
(b) references to shellfish include any receptacle which contains shellfish.

20

4D

Sections 4A to 4C: supplementary
(1)

25

A British sea-fishery officer, or a person assisting such an officer by virtue of
section 4A(2) or 4B(3) or (12), is not liable in any civil or criminal proceedings
for anything done in the purported exercise of a power conferred by section
4A, 4B or 4C if the court is satisfied—
(a) that the act was done in good faith;
(b) that there were reasonable grounds for doing it; and
(c) that it was done with reasonable skill and care.

(2)

A person who—
(a) fails without reasonable excuse to comply with any requirement imposed
on the person by a British sea-fishery officer under a power conferred by
section 4A or 4B;

30

(b) without reasonable excuse prevents, or attempts to prevent, any other
person from complying with such a requirement; or
(c) obstructs such an officer in the exercise of any of those powers or the
powers conferred by section 4C,

35

shall be guilty of an offence.
(3)

A person who commits an offence under subsection (2) is liable—
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(a) on summary conviction, to a fine not exceeding the statutory maximum;
(b) on conviction on indictment, to a fine.”.
(2)

In section 22 of the Sea Fisheries (Shellfish) Act 1967 (c.83) (interpretation), after the
definition of “sea fishing boat” there is inserted the following definition—
““Scottish fishing boat” means a fishing vessel registered in the register
maintained under section 8 of the Merchant Shipping Act 1995 (c.21)
whose entry in the register specifies a port in Scotland as the port to
which the vessel is to be treated as belonging;”.

5

(3)
10

In section 15 of the Sea Fisheries Act 1968 (c.77) (amendment of Sea Fisheries
(Shellfish) Act 1967), after subsection (2) there is inserted—
“(2A) The reference in section 3(1) of the Sea Fisheries (Shellfish) Act 1967 to an
order under section 1 of that Act conferring on the grantees a right of
regulating a fishery which imposes restrictions on, or makes regulations
respecting, the dredging, fishing for and taking of shellfish shall be construed
as including a reference to an order under section 1 of that Act conferring on
the grantees such a right which enables the grantees, with the consent of the
appropriate Minister, to impose such restrictions or make such regulations; and
the references in sections 3(1)(a), (2) and (3) of that Act to restrictions and
regulations shall be construed as including a reference to restrictions so
imposed and regulations so made.

15

20

(2B) The references in sections 4A(1) and 4B(1) of the Sea Fisheries (Shellfish) Act
1967 to restrictions imposed by, or regulations made by, an order under section
1 of that Act conferring a right of regulating a fishery, shall be construed as
including a reference to restrictions imposed by, or regulations made by, the
grantees by virtue of an order under section 1 of that Act which enables the
grantees, with the consent of the appropriate Minister, to impose such
restrictions or make such regulations.”.
PART 4
GENERAL
89

Meanings of “the 1967 Act”, “the 1995 Act” and “the 2003 Act”
In this Act—
“the 1967 Act” means the Police (Scotland) Act 1967 (c.77);

25

“the 1995 Act” means the Criminal Procedure (Scotland) Act 1995 (c.46); and
“the 2003 Act” means the Sexual Offences Act 2003 (c.42).
90

Equal opportunities
(1)

A person discharging a function by virtue of this Act shall discharge that function in a
manner that encourages equal opportunities and in particular the observance of the equal
opportunity requirements.

(2)

In subsection (1), “equal opportunities” and “equal opportunity requirements” have the
same meanings as in Section L2 of Part II of Schedule 5 to the Scotland Act 1998 (c.46).

30
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Modifications of enactments
Schedule 5 (which contains modifications of enactments) has effect.

92

Ancillary provision
(1)

The Scottish Ministers may by order make such supplementary, incidental,
consequential, transitory, transitional or saving provision as they consider necessary or
expedient for the purposes of, in consequence of or for giving full effect to this Act or
any provision of it.

(2)

An order under subsection (1) may modify any enactment (including this Act).

5

93
10

Subordinate legislation
(1)

The powers of the Scottish Ministers under this Act to make orders and regulations are
exercisable by statutory instrument.

(2)

Each of those powers includes power to make—
(a) different provision for different purposes; and
(b) supplementary, incidental, consequential, transitory, transitional or saving
provision.

15

(3)

Subject to subsections (4) and (5), a statutory instrument containing an order or
regulations made under this Act is subject to annulment in pursuance of a resolution of
the Scottish Parliament.

(4)

The following statutory instruments are not to be made unless a draft of the instrument
has been laid before, and approved by, the Scottish Parliament—

20

(a) a statutory instrument containing an order under section 19(1) or 22(1) or
paragraph 6(8) of schedule 2; or
(c) a statutory instrument containing an order under section 92(1) containing
provisions which add to, replace or omit any part of the text of an Act.
(5)

25

94

30

95

Subsection (3) does not apply to an order under section 94(1).
Commencement

(1)

This Act comes into force in accordance with provision made by order by the Scottish
Ministers.

(2)

Subsection (1) does not apply to this section or section 89, 90, 92, 93 or 95.
Short title
This Act may be cited as the Police, Public Order and Criminal Justice (Scotland) Act
2006.
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SCHEDULE 1
(introduced by section 1(2))
THE SCOTTISH POLICE SERVICES AUTHORITY
Interpretation
5

1

In this schedule—
“lay member” means a person who is neither a police authority member nor a
police force member;
“local authority” means a council constituted under section 2 of the Local
Government etc. (Scotland) Act 1994 (c.39);
“police authority member” means a person—

10

(a)

who is a member of a local authority; and

(b) who, whether by election or otherwise, has the function of chairing
meetings of any of the police bodies (whether or not referred to in that
capacity as “convener”); and
“police force member” means a person who holds the rank of chief constable in a
police force.

15

Status
2 (1)

The Authority—
(a) is not a servant or agent of the Crown; and
(b) has no status, immunity or privilege of the Crown.

20

(2)

The Authority’s property is not property of, or property held on behalf of, the Crown.

Membership
3 (1)

25

The Scottish Ministers must appoint the members of the Authority.

(2)

Each member must fall within one of the categories mentioned in sub-paragraph (3).

(3)

Those categories are—
(a) police force members;
(b) police authority members;
(c) lay members.

(4)
30

The Authority is to consist of not more than 10 members and, subject to sub-paragraph
(5), must include—
(a) a convener (who must be a lay member); and
(b) at least two members (not including the convener) falling within each of the
categories mentioned in sub-paragraph (3).

(5)
35
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(a) prevent the Authority from operating; or
(b) prevent or impede the effective or efficient operation of the Authority.

5

(5A) A person may be appointed as a police force member of the Authority only if nominated
for such appointment by persons whom the Scottish Ministers consider represent the
interests of chief constables of police forces.
(5B) A person may be appointed as a police authority member of the Authority only if
nominated for such appointment by persons whom the Scottish Ministers consider
represent the interests of police bodies.
(6)

10

A person is disqualified from appointment, and from holding office, as a police
authority member or a lay member of the Authority if that person is—
(a) a member of—
(i)

the House of Lords;

(ii) the House of Commons;
(iii) the Scottish Parliament;
(iv) the European Parliament; or

15

(b) disqualified from standing for election as a member of—
(i)

the House of Commons;

(ii) the Scottish Parliament; or
(iii) a local authority.
20

(7)

A person is disqualified from appointment, and from holding office, as a lay member of
the Authority if that person is—
(a) a constable of a police force;
(aa) a member of—
(i)

25

a police force maintained under section 2 of the Police Act 1996;

(ii) the metropolitan police force or of the City of London police force;
(iii) the Police Service of Northern Ireland;
(iv) the Ministry of Defence Police appointed on the nomination of the
Secretary of State under section 1 of the Ministry of Defence Police Act
1987 (c.4);

30

(v) the British Transport Police Force;
(vi) the Civil Nuclear Constabulary;
(vii) the States of Jersey Police Force;
(viii) the salaried police force of the Island of Guernsey; or
(ix) the Isle of Man Constabulary;

35

(ab) a member of the Serious Organised Crime Agency;
(b) a member of a local authority; or
(c) a member of staff of the Authority.
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(8)

The Scottish Ministers may by order amend sub-paragraph (4) by substituting for the
maximum number of members for the time being specified there such other number as
they think fit.

(9)

Before making an order under sub-paragraph (8) the Scottish Ministers must consult—
(a) the Authority;

5

(b) persons whom the Scottish Ministers consider represent the interests of chief
constables of police forces; and
(c) persons whom the Scottish Ministers consider represent the interests of police
bodies.
10

Deputy convener
5

Members of the Authority must elect, from among their number, a member to chair
meetings when the convener is not present (the “deputy convener”).

Tenure
6 (1)

Subject to this paragraph, each member holds and vacates office on such terms and
conditions, and for such period, as the Scottish Ministers may determine.

(3)

The Scottish Ministers may, on the expiry of a period of appointment of a member,
reappoint the member for a single further period.

(5)

Each member may, by written notice to the Scottish Ministers, resign as a member.

(6)

A police force member ceases to be a member of the Authority on ceasing to hold the
rank of chief constable of a police force.

(7)

Subject to sub-paragraphs (8) and (9), a police authority member ceases to be a member
of the Authority on ceasing to be a member of a local authority.

(8)

Sub-paragraph (9) applies where a member of the Authority ceases to be a member of a
local authority by reason only of the member’s retirement by virtue of section 5(4) of
the Local Government etc. (Scotland) Act 1994 (c.39) (elections and terms of office of
councillors).

(9)

Where—

15

20

25

(a) the member had the function of chairing meetings of a police authority, the
member continues to hold office as a member of the Authority until the date of the
first meeting of the local authority following the election in consequence of which
that person retired;

30

(b) the member had the function of chairing meetings of a joint police board, the
member continues to hold office as a member of the Authority until the date of the
first meeting of the board following the election in consequence of which that
person retired.

35

Removal from office
7 (1)
(2)
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(a) the member’s estate has been sequestrated or the member has been adjudged
bankrupt, has made an arrangement with creditors, or has granted a trust deed for
creditors or a composition contract;
(b) the member is incapacitated as a result of physical or mental illness;
(c) the member has, without reasonable excuse, been absent from meetings of the
Authority for a period longer than 4 consecutive months;

5

(d) the member has, without reasonable excuse, been absent from 3 consecutive
meetings of the Authority;
(e) the member has been convicted (whether before or after the member’s
appointment) of a criminal offence;

10

(f) the member has failed to comply with the terms of the member’s appointment;
(g) the member, being a police force member, has been suspended from duty by
virtue of regulations made under section 26 of the 1967 Act;
(h) the member, being a police authority member, has had the member’s entitlement
to attend meetings suspended under section 19(1)(b) or (c) of the Ethical
Standards in Public Life etc. (Scotland) Act 2000 (asp 7); or

15

(i) the member is otherwise unfit or unable to carry out the member’s functions as
convener or member.
Members to ensure Authority is run efficiently and effectively
20

8

It is the duty of each member to ensure that the Authority is run efficiently and
effectively.

Remuneration and pensions of convener and lay members

25

30

9 (1)

The Authority must pay to the convener and each of the other lay members such
remuneration, allowances and expenses as the Scottish Ministers determine.

(2)

The Authority must pay or make arrangements for the payment of such pensions,
allowances or gratuities to, or in respect of, any person who has ceased to be the
convener or a lay member of the Authority as the Scottish Ministers determine.

(3)

The reference in sub-paragraph (2) to pensions, allowances and gratuities includes
pensions, allowances and gratuities by way of compensation for loss of office.

(4)

The arrangements mentioned in sub-paragraph (2) may include—
(a) the making of contributions or payments towards provision for pensions,
allowances or gratuities mentioned there; and
(b) the establishment and administration of pension schemes.

(5)

Sub-paragraph (6) applies where a person ceases to be the convener or a lay member of
the Authority and the Scottish Ministers determine that there are special circumstances
making it right for the person to receive compensation.

(6)

The Scottish Ministers may direct the Authority to pay such amount of compensation to
the person as the Scottish Ministers consider appropriate.

(7)

Police force members and police authority members are not entitled to remuneration,
allowances or expenses from the Authority in respect of their work as members of the
Authority.

35

40
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Chief Executive
10 (1)

The Authority is to have a Chief Executive who—
(a) must not be a member of the Authority; and
(b) reports to the members of the Authority.

5

(2)

The first appointment of the Chief Executive is to be made by the Scottish Ministers
after consultation with—
(a) persons whom the Scottish Ministers consider represent the interests of chief
constables of police forces;
(b) persons whom the Scottish Ministers consider represent the interests of police
bodies; and

10

(c) if the Scottish Ministers have appointed a person as convener of the Authority,
that person.

15

20

25

(3)

The first appointment of the Chief Executive is to be made on such terms and conditions
as the Scottish Ministers may determine.

(4)

The Authority must pay the person appointed under subsection (3) such remuneration,
allowances and expenses as the Scottish Ministers determine.

(5)

Subsequent appointments of the Chief Executive are to be made by the Authority with
the approval of the Scottish Ministers on such terms and conditions as the Authority
may with such approval determine.

(6)

The Authority must pay the Chief Executive appointed by the Authority such
remuneration, allowances and expenses as the Scottish Ministers determine.

(7)

The Authority must pay or make arrangements for the payment of such pensions,
allowances or gratuities to, or in respect of, any person who has ceased to be the Chief
Executive as the Scottish Ministers determine.

(8)

The reference in sub-paragraph (7) to pensions, allowances and gratuities includes
pensions, allowances and gratuities by way of compensation for loss of employment.

(9)

The arrangements mentioned in sub-paragraph (7) may include—
(a) the making of contributions or payments towards provision for pensions,
allowances or gratuities mentioned there; and
(b) the establishment and administration of pension schemes.

30

Staff of the Authority
11 (1)

Subject to sub-paragraph (4)(b), the Authority may appoint other employees on such
terms and conditions as the Authority determines.

(2)

The Authority may make arrangements for constables of police forces to be seconded to
the Authority to serve as members of its staff.

(3)

Sub-paragraph (4) applies if—

35

(a) a constable is seconded to the Authority under sub-paragraph (2); and
(b) the Authority does not appoint the constable to be a police member of the Agency
in accordance with paragraph 6 of schedule 2.
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The constable—
(a) is engaged with the Authority on a period of relevant service within the meaning
of section 38A(1)(bd) of the 1967 Act;
(b) is appointed on such terms and conditions as the Authority may, with the approval
of the Scottish Ministers, determine; and

5

(c) is under the direction and control of the Authority.

10

(5)

The Scottish Ministers may by order apply such provisions of the 1967 Act and
subordinate legislation made under it (subject to such modifications as they consider
appropriate) to seconded constables.

(6)

In sub-paragraph (5), “seconded constables” means constables—
(a) seconded to the Authority under sub-paragraph (2); and
(b) not appointed to be police members of the Agency in accordance with paragraph 6
of schedule 2.

Remuneration and pensions of staff
15

12 (1)

The Authority must pay to members of its staff such remuneration, allowances and
expenses as the Authority determines.

(2)

The Authority may pay or make arrangements for the payment of pensions, allowances
or gratuities to, or in respect of, any person who has ceased to be a member of staff.

(3)

The reference in sub-paragraph (2) to pensions, allowances and gratuities includes
pensions, allowances and gratuities by way of compensation for loss of employment or,
as the case may be, loss of office.

(4)

The arrangements mentioned in sub-paragraph (2) may include—

20

(a) the making of contributions or payments towards provision for pensions,
allowances or gratuities mentioned there; and
(b) the establishment and administration of pension schemes.

25

(5)

In this paragraph references to members of staff of the Authority do not include the
Chief Executive or the Director or Deputy Director of the Agency.

Committees and sub-committees
13 (1)
30

35

The Authority may establish committees for any purpose.

(2)

Any committee so established may establish sub-committees.

(3)

Any such committee or sub-committee must be chaired by a member of the Authority.

(4)

A person who is not a member of the Authority may be appointed to any such
committee or sub-committee.

(5)

Subject to sub-paragraph (6), the Authority may pay such remuneration, allowances and
expenses as it may determine to a member of any such committee or sub-committee who
is not—
(a) a member of the Authority; or
(b) a member of the Authority’s staff.
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(6)

Sub-paragraph (5) does not apply to a member of a committee or sub-committee who
is—
(a) a constable of, or otherwise employed by, a police force; or
(b) a member of a local authority.

5

Procedure
14 (1)

Subject to sub-paragraph (2), the Authority may regulate—
(a) its own procedure (including the number of members required to constitute a
quorum); and
(b) the procedure (including the number of members required to constitute a quorum)
of its committees and sub-committees.

10

(2)

Any determination as to the quorum for meetings of the Authority or any of its
committees or sub-committees must be made at a meeting of the Authority attended by
the convener and at least 4 other members.

Delegation of functions
15

15 (1)

Subject to sub-paragraph (2), the Authority may authorise—
(a) any of its committees; or
(b) any of its members of staff,
to perform on behalf of the Authority such of its functions as it may determine.

(2)

The Authority may not authorise any of its committees to perform on its behalf any
functions of the Authority under Part V of the Police Act 1997 (c.50).

(3)

A committee of the Authority may authorise—

20

(a) any of its sub-committees; or
(b) any of the Authority’s members of staff,
to perform on behalf of the committee such of its functions as it may determine.
25

Incidental powers
16 (1)

The Authority may do anything which appears necessary or expedient for the purpose
of, or in connection with, or which appears conducive to, the carrying out of its
functions, including in particular—
(a) entering into contracts;
(b) acquiring and disposing of property (whether heritable or moveable);

30

(c) borrowing money;
(d) forming or promoting (whether alone or with another) companies (within the
meaning of the Companies Act 1985 (c.6)).
(2)
35

The power conferred by sub-paragraph (1)(b) includes power to accept—
(a) gifts of money; and
(b) gifts or loans of other property,
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on such terms as the Authority considers appropriate.
(3)

The Authority may not exercise the powers conferred by paragraphs (b) to (d) of subparagraph (1) without the consent of the Scottish Ministers.

(4)

Such consent may be given—
(a) with respect to a particular case or a particular class of cases;

5

(b) subject to such conditions as the Scottish Ministers consider appropriate.
Accounts
17 (1)

The Authority must—
(a) keep proper accounts and proper records in relation to the accounts; and
(b) prepare a statement of accounts in respect of each financial year,

10

in relation to each of the Authority and the Agency.

15

(2)

A statement of accounts under sub-paragraph (1) must be in such form and contain such
information as the Scottish Ministers may direct.

(3)

The Authority must send a copy of each statement of accounts to the Scottish Ministers.

(4)

The Scottish Ministers must send a copy of each statement of accounts to the Auditor
General of Scotland for auditing.

SCHEDULE 2
(introduced by section 12(2))
MEMBERSHIP OF THE SCOTTISH CRIME AND DRUG ENFORCEMENT AGENCY
20

The Director
1 (1)

The first Director of the Agency is to be the person who, immediately before the coming
into force of this paragraph, is the Director of the Scottish Drug Enforcement Agency
(“the old Agency”).

(2)

The first Director holds office as Director until the term of appointment as Director of
the old Agency would have ended.

(3)

Each subsequent Director—

25

(a) is to be appointed by the Authority; and
(b) holds office for a term of three years.
(5)

The Authority may extend the Director’s term of office by a single period not exceeding
3 years.

(6)

A person is disqualified from appointment, and from holding office, as Director if that
person is a member of the Authority.

30

(6A) A person may be appointed as Director only if the person satisfies any requirements that
the Scottish Ministers may specify in regulations and—
35

(a) holds the rank of deputy chief constable in a police force; or
(b) is eligible to apply for a post of that rank.
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(6B) Despite section 5(3) of the 1967 Act, a person referred to in sub-paragraph (6A)(b) who
is appointed as Director is, by virtue of the appointment, promoted to the rank of deputy
chief constable.
(7)

The Scottish Ministers may by order amend sub-paragraphs (6A) and (6B) so as to
substitute for the rank for the time being specified there another rank.

(8)

In sub-paragraph (1), “the Scottish Drug Enforcement Agency” means the organisation
known by that name and established under section 36(1)(a)(ii) of the 1967 Act.

5

The Deputy Director
2 (1)

The Deputy Director of the Agency—
(a) is to be appointed by the Authority; and

10

(b) holds office for a term of 3 years.
(3)

The Authority may extend the Deputy Director’s term of office by a single period not
exceeding 3 years.

(4)

A person is disqualified from appointment, and from holding office, as Deputy Director
if that person is a member of the Authority.

15

(4A) A person may be appointed as Deputy Director only if the person satisfies any
requirements that the Scottish Ministers may specify in regulations and—
(a) holds the rank of assistant chief constable in a police force; or
(b) is eligible to apply for a post of that rank.
20

(4B) Despite section 5(3) of the 1967 Act, a person referred to in sub-paragraph (4A)(b) who
is appointed as Deputy Director is, by virtue of the appointment, promoted to the rank of
assistant chief constable.
(5)

25

The Scottish Ministers may by order amend sub-paragraphs (4A) and (4B) so as to
substitute for the rank for the time being specified there another rank.

Termination or suspension of appointment of Director and Deputy Director
3 (1)

Where the Authority has complied with sub-paragraphs (2) to (4) in relation to the
Director, it may call on the Director to retire or to resign from office as Director—
(a) in the interests of efficiency or effectiveness; or
(b) by reason of any misconduct by the Director.

30

(2)

The Authority must give the Director—
(a) an explanation in writing of the grounds on which the Authority proposes to call
upon the Director to retire or resign as mentioned in sub-paragraph (1)(a) or (b);
and
(b) an opportunity to make representations to the Authority (including an opportunity
to make them in person).

35
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(a) such date as the Authority may specify; or
(b) such earlier date as may be agreed between the Director and the Authority.
(6)

If the Authority considers that it is necessary for the maintenance of public confidence
in the Agency to do so, the Authority may, after consulting the Scottish Ministers,
suspend the Director from duty.

(7)

Nothing in this paragraph affects any power of the Authority to terminate or suspend the
Director’s appointment in accordance with the terms and conditions of that appointment.

(8)

Sub-paragraphs (1) to (7) apply in relation to the Deputy Director as they apply in
relation to the Director.

5

10

The Director and the Deputy Director: common provisions
3A(1)

A person appointed as Director or Deputy Director—
(a) is appointed on such terms and conditions as the Scottish Ministers may specify;
(b) is by virtue of the appointment a member of the staff of the Authority;
(c) is, if immediately before appointment a constable of a police force, engaged with
the Agency on a period of relevant service within the meaning of section
38A(1)(bea) of the 1967 Act;

15

(d) in any other case—
(i)

is, on appointment, appointed to the office of constable of the Agency, and

(ii) must on appointment make before a sheriff or a justice of the peace a
declaration in such terms as the Scottish Ministers may determine covering
the proper discharge of the duties of the office.

20

(2)

Without prejudice to any other enactment conferring powers on constables for particular
purposes, where the Director or Deputy Director makes a declaration such as is
mentioned in sub-paragraph (1)(d)(ii), the Director or (as the case may be) the Deputy
Director has all the powers and privileges of a constable throughout Scotland and
(without prejudice to section 1(2) of the 1967 Act) the adjacent United Kingdom waters.

(3)

In sub-paragraph (2)—

25

“powers” includes powers under any enactment, whenever passed or made;
“United Kingdom waters” means the sea and other waters within the seaward
limits of the territorial sea;

30

and in that sub-paragraph, so far as it relates to powers under any enactment, makes
them exercisable throughout the United Kingdom waters whether or not the enactment
applies to those waters apart from this provision.
Remuneration and pensions of Director and Deputy Director
35

4 (1)

The Authority must pay to the Director and Deputy Director such remuneration,
allowances and expenses as the Scottish Ministers determine.

(2)

The Authority must pay or make arrangements for the payment of such pensions,
allowances or gratuities to, or in respect of, any person who has ceased to be the
Director or the Deputy Director as the Scottish Ministers determine.
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(3)

The reference in sub-paragraph (2) to pensions, allowances and gratuities includes
pensions, allowances and gratuities by way of compensation for loss of office.

(4)

The arrangements mentioned in sub-paragraph (2) may include—
(a) the making of contributions or payments towards provision for pensions,
allowances or gratuities mentioned there; and

5

(b) the establishment and administration of pension schemes.
Delegation of Director’s functions
5 (1)

The Deputy Director may carry out any of the functions of the Director under this Act or
any other enactment—
(a) during any absence, incapacity or suspension from duty of the Director; or

10

(b) during any vacancy in the office of Director.
(2)

15

Anything authorised or required to be done by the Director may be done by any other
member of the Agency who is authorised for the purpose by the Director (whether
generally or specifically).

Police members
6 (1)
(2)

The police members of the Agency are to be appointed by the Authority.
A person may be appointed under sub-paragraph (1) only if—
(a) the person is a constable who is seconded to the Authority under paragraph 11(2)
of schedule 1; or
(b) the person has any qualifications for appointment as a constable which are
specified in regulations under section 21 and the appointment is to a police rank in
the Agency.

20

(3)

A police member of the Agency appointed by virtue of sub-paragraph (2)(a)—
(a) is engaged with the Agency on a period of relevant service within the meaning of
section 38A(1)(be) of the 1967 Act;

25

(b) does not, by virtue of the appointment, cease to be a member of staff of the
Authority.
(4)

A police member of the Agency appointed by virtue of sub-paragraph (2)(b)—
(a) becomes, on appointment, a member of staff of the Authority;
(b) is, on appointment, appointed to the office of constable of the Agency; and

30

(c) must on appointment make before a sheriff or a justice of the peace a declaration
in such terms as the Scottish Ministers may determine concerning the proper
discharge of the duties of that office.
(5)

Without prejudice to any other enactment conferring powers on constables for particular
purposes, where a police member of the Agency makes a declaration such as is
mentioned in sub-paragraph (4)(c), the member shall have all the powers and privileges
of a constable throughout Scotland and (without prejudice to section 1(2) of the 1967
Act) the adjacent United Kingdom waters.

(6)

An appointment in accordance with this paragraph is made on such terms and conditions
as the Authority may determine.

35

40
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(7)

Before making an appointment in accordance with this paragraph, or determining the
terms and conditions on which such an appointment is to be made, the Authority must
consult the Director of the Agency.

(9)

In sub-paragraph (5)—
“powers” includes powers under any enactment, whenever passed or made;

5

“United Kingdom waters” means the sea and other waters within the seaward
limits of the territorial sea;
and that sub-paragraph, so far as it relates to powers under any enactment, makes them
exercisable throughout the United Kingdom waters whether or not the enactment applies
to those waters apart from this provision.

10

Support staff members
7 (1)

15

The Authority may appoint support staff members of the Agency.

(2)

A person may be appointed under sub-paragraph (1) only if the person is by virtue of
paragraph 11(1) of schedule 1 an employee of the Authority.

(3)

A person appointed under sub-paragraph (1) does not, by virtue of that appointment,
cease to be a member of staff of the Authority.

Supplementary
8
20

The Scottish Ministers may by order apply such provisions of the 1967 Act and
subordinate legislation made under it as they think fit (subject to such modifications as
they consider appropriate) to the Director, the Deputy Director and police members of
the Agency.

SCHEDULE 3
(introduced by section 29)
TRANSFERS OF STAFF AND PROPERTY
PART 1

25

STAFF TRANSFERS TO THE AUTHORITY AND THE AGENCY
Interpretation
1

In this Part—
“central service” has the meaning given by section 38(5) of the 1967 Act;
“relevant service” means relevant service within the meaning of section
38A(1)(bd) or (be) of that Act; and

30

“transfer day”, in relation to a person, means the day on which a staff transfer
order comes into force in relation to the person.
Staff transfer orders
35

2 (1)

The Scottish Ministers may by order (a “staff transfer order”) make provision for or in
connection with—
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(a) the transfer of persons employed, by virtue of section 9 of the 1967 Act
(employees other than constables), by police authorities or joint police boards
from any such authority or board to the Authority;
(b) the transfer of constables from police forces to relevant service;
(c) the transfer of constables from central service to relevant service.

5

(2)

A staff transfer order may in particular—
(a) prescribe rules by which the transfer of persons, or classes of person, specified in
the order can be determined;
(b) provide that persons, or classes of person, so specified are to become members of
the Agency.

10

(3)

15

20

Where a staff transfer order makes provision such as is mentioned in paragraph (a) of
sub-paragraph (1), the order may include provision requiring the police authority or joint
police board concerned to make a scheme in relation to the transfer of the staff to whom
the order relates.

(3A) Where a staff transfer order makes provision such as is mentioned in paragraph (b) of
sub-paragraph (1), the order may include provision requiring the maintaining authority
for the police force concerned to make a scheme in relation to the transfer of the staff to
whom the order relates.
(3B) For the purposes of sub-paragraph (3A), the maintaining authority in relation to a police
force is—
(a) where the force is for an area which is not combined by virtue of an amalgamation
scheme under section 19 of the 1967 Act, the police authority for that area;
(b) where the force is for an area consisting of police areas combined by virtue of
such a scheme, the joint police board constituted for the force.

25

(4)

Where a staff transfer order makes provision such as is mentioned in paragraph (c) of
sub-paragraph (1), the Scottish Ministers must make a scheme in relation to the transfer
of the staff to whom the order relates.

(5)

A staff transfer order may include provision requiring a scheme made by virtue of subparagraph (3A) to include provision as to the terms and conditions which are to have
effect in relation to constables who are to be on relevant service.

(6)

Terms and conditions such as are mentioned in sub-paragraph (5) may be included in a
scheme only with the approval of the Scottish Ministers.

(7)

A scheme made under sub-paragraph (4) may include provision—

30

(a) for central service to have effect from a time specified in the scheme as relevant
service;

35

(b) as to the terms and conditions which are to have effect in relation to constables
who are to be on relevant service.
Consultation
3 (1)
40

Before making a staff transfer order, the Scottish Ministers must consult—
(a) the Authority; and
(b) if the order includes—
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provision transferring constables to relevant service falling within section
38A(1)(be) of the 1967 Act; or

(ii) provision such as is mentioned in paragraph 2(2)(b),
the Director of the Agency.
5

(2)

Before making a scheme by virtue of paragraph 2(3) or (3A), the police authority or
joint police board concerned must consult—
(a) the Authority; and
(b) if the scheme includes provision such as is mentioned in sub-paragraph (1)(b), the
Director of the Agency.

10

Effect on existing contracts of employment
4 (1)

This paragraph applies where—
(a) a person is to be transferred by virtue of a staff transfer order under paragraph 2;
and
(b) immediately before the transfer day, the person has a contract of employment with
a police authority or joint police board (the “employer”).

15

(2)

On and after the transfer day the contract of employment has effect as if originally made
between the person and the Authority.

(3)

On the transfer day the rights, powers, duties and liabilities of the employer under or in
connection with the contract of employment of the person are transferred to the
Authority.

(4)

Anything done before the transfer day by or in relation to the employer in respect of the
contract of employment or the person is to be treated on and after that day as having
been done by or in relation to the Authority.

(5)

If, before the transfer day, the person gives notice to the Authority or the person’s
employer that the person objects to becoming a member of staff of the Authority—

20

25

(a) the contract of employment with the employer is, on the day immediately
preceding the day that would, but for the objection, have been the transfer day,
terminated; and
(b) the person is not to be treated (whether for the purpose of any enactment or
otherwise) as having been dismissed by virtue of the giving of such notice.

30

35

(6)

Nothing in this schedule prejudices any right of the person to terminate the contract of
employment if a substantial detrimental change in the person’s working conditions is
made.

(7)

The person has the right to terminate the contract of employment by virtue of the
employer’s identity changing by virtue of the making of the staff transfer order only if it
is shown that, in all the circumstances, the change is—
(a) significant; and
(b) detrimental,
to the person.
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PART 2
TRANSFER OF PROPERTY, RIGHTS AND LIABILITIES TO THE AUTHORITY
Transfer of property, rights and liabilities
5 (1)
5

(2)

The Scottish Ministers may make a transfer scheme.
A transfer scheme is a scheme making provision for or in connection with the transfer to
the Authority of property, rights and liabilities of any of the following—
(a) a police authority;
(b) a joint police board;
(ba) a local authority;
(c) the Scottish Ministers.

10

(d) any other person.
(2A) A transfer scheme may make provision by virtue of sub-paragraph (2) only in so far as
the property, rights or liabilities relate to the functions of the Agency (as specified in
section 2(2)) or the police support services.
15

(3)

A transfer scheme must specify a date (the “transfer date”) on which the transfer is to
take effect; and different dates may be specified in relation to different property, rights
or liabilities.

(4)

n the transfer date—
(a) any property or rights to which a transfer scheme applies transfer to and vest in
the Authority; and

20

(b) any liabilities to which such a scheme applies become liabilities of the Authority.

25

30

(5)

A transfer scheme may make provision for the creation of rights, or the imposition of
liabilities, in relation to the property, rights or liabilities transferred by virtue of the
scheme.

(6)

A certificate issued by the Scottish Ministers that any property, right or liability has, or
has not, been transferred by virtue of a transfer scheme is conclusive evidence of the
transfer or the fact that there has not been a transfer.

(7)

A transfer scheme may in particular make provision about the continuation of legal
proceedings.

(8)

A transfer scheme may make provision for the Authority to make any payment which—
(a) before a day specified in the scheme could have been made by any of the persons
specified in paragraphs (a) to (d) of sub-paragraph (2); but
(b) is not a liability which can become a liability of the Authority by virtue of a
transfer scheme.

35

(8A) A transfer scheme may make provision for the payment by the Authority of
compensation in respect of property and rights transferred by virtue of the scheme.
(9)

Before making a transfer scheme, the Scottish Ministers must consult—
(a) the Authority;
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(b) any police authority, joint police board, local authority or other person whose
property, rights and liabilities (or any of them) are to be transferred by virtue of
the scheme.

SCHEDULE 4
(introduced by section 31(3))

5

THE POLICE COMPLAINTS COMMISSIONER FOR SCOTLAND
Status
1 (1)

The Commissioner—
(a) is not a servant or agent of the Crown; and
(b) has no status, immunity or privilege of the Crown.

10

(2)

The Commissioner’s property is not property of, or property held on behalf of, the
Crown.

Limitations on appointment
2 (1)
15

A person is disqualified for appointment to the office of Commissioner if the person—
(a) is or has been a member of—
(i)

the House of Lords;

(ii) the House of Commons;
(iii) the Scottish Parliament;
(iv) the European Parliament; or
20

(v) a council constituted under section 2 of the Local Government etc.
(Scotland) Act 1994 (c.39);
(b) is or has been a constable of a police force;
(c) is or has been a member of—
(i)

25

a police force maintained under section 2 of the Police Act 1996 (c.16);

(ii) the metropolitan police force or of the City of London police force;
(iii) the Police Service of Northern Ireland;
(iv) the Ministry of Defence Police appointed on the nomination of the
Secretary of State under section 1 of the Ministry of Defence Police Act
1987 (c.4);

30

(v) the British Transport Police Force;
(vi) the Civil Nuclear Constabulary;
(vii) the States of Jersey Police Force;
(viii) the salaried police force of the Island of Guernsey; or
(ix) the Isle of Man Constabulary;

35

(ca) is or has been—
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(i)

a special constable appointed under section 27 of the Police Act 1996
(c.16);

(ii) a member of the Police Service of Northern Ireland Reserve;
(iii) a member of the Ministry of Defence Police by virtue of section 1(1)(b) of
the Ministry of Defence Police Act 1987 (c.4);

5

(iv) a special constable of the British Transport Police Force; or
(v) a member of any force of special constables established for the States of
Jersey, the Island of Guernsey or the Isle of Man;
(cb) is or has been a member of staff of the Authority;
(d) is a lay member (within the meaning given by paragraph 1 of schedule 1);

10

(e) is or has been employed, by virtue of section 9 of the 1967 Act (employees other
than constables) by a police authority or a joint police board;
(f) has been a member of—
(i)

the National Criminal Intelligence Service or;

(ii) the National Crime Squad; or

15

(g) is or has been a member of the Serious Organised Crime Agency.
(2)

The disqualification under sub-paragraph (1)(a) does not extend to any membership
ending more than 3 years before the person is appointed to the office of Commissioner.

(4)

A person who has previously been appointed to the office of Commissioner is not
eligible to be appointed again, except in accordance with sub-paragraph (5).

(5)

A person holding office as Commissioner may be reappointed on the expiry of the
person’s period of appointment, but only if—

20

(a) the person has not previously been reappointed to the office; and
(b) the Scottish Ministers consider that, by reason of special circumstances, it is
desirable in the public interest.

25

Tenure and removal from office
3 (1)
(2)

Subject to this paragraph and paragraph 4, a person holds office as Commissioner on
such terms and conditions as the Scottish Ministers may determine.
The period of a person’s appointment as Commissioner is—
(a) in the case of a first appointment, 3 years; and

30

(b) in the case of a reappointment, 2 years.
(3)

A person holding office as Commissioner may, by written notice to the Scottish
Ministers, resign at any time.

(4)

The Scottish Ministers may remove a person from the office of Commissioner if
satisfied that any of the grounds mentioned in sub-paragraph (5) is the case.

(5)

Those grounds are—

35

(a) the person has failed without reasonable excuse to carry out the functions of the
office for a continuous period of 3 months;
(b) the person falls within one or more of the sub-sub-paragraphs of paragraph 2(1);
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(c) the person has, since appointment, been convicted of a criminal offence;
(d) the person’s estate has been sequestrated or the person has been adjudged
bankrupt, has made an arrangement with creditors or has granted a trust deed for
creditors or a composition contract;
(e) the person is subject to a disqualification order under the Company Directors
Disqualification Act 1986 (c.46) or under Part 2 of the Companies (Northern
Ireland) Order 1989 (S.I. 1989/2404 (N.I. 18));

5

(f) the person has acted improperly in relation to the person’s duties;
(g) the person is otherwise unable or unfit to perform the person’s duties.
10

Remuneration
4

The Commissioner is entitled to—
(a) a salary of such amount; and
(b) such allowances,
as the Scottish Ministers determine.

15

Pensions etc.
5 (1)

The Scottish Ministers may pay or make arrangements for the payment of pensions,
allowances or gratuities to, or in respect of, any person who has ceased to hold office as
the Commissioner.

(2)

The reference in sub-paragraph (1) to pensions, allowances and gratuities includes
pensions, allowances and gratuities by way of compensation for loss of office.

(3)

The arrangements mentioned in sub-paragraph (1) may include—

20

(a) the making of contributions or payments towards provision for pensions,
allowances or gratuities mentioned there; and
(b) the establishment and administration of pension schemes.
25

Vacancy in office of Commissioner
6 (1)

The Scottish Ministers may appoint a person (who may be a member of the
Commissioner’s staff) to carry out the functions of the Commissioner during a period in
which the office is vacant (an “acting Commissioner”).

(2)

A person who is disqualified for appointment to the office of Commissioner is also
disqualified for appointment as an acting Commissioner.

(3)

A person appointed to be acting Commissioner—

30

(a) may, by written notice to the Scottish Ministers, resign at any time;
(b) may be dismissed by the Scottish Ministers at any time;
(c) in other respects, holds appointment on such terms and conditions as the Scottish
Ministers may determine.

35

(4)

While holding appointment as acting Commissioner, a person is to be treated as the
Commissioner for all purposes other than those of paragraphs 3, 4 and 5.
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Staff
7 (1)

5

10

The Commissioner may appoint such staff as the Commissioner considers appropriate.

(2)

Members of staff are to be appointed on such terms and conditions as the Commissioner
determines.

(3)

The Commissioner must pay to members of the Commissioner’s staff such
remuneration, allowances and expenses as the Commissioner determines.

(4)

The Commissioner may pay or make arrangements for the payment of pensions,
allowances or gratuities to, or in respect of, any person who has ceased to be a member
of staff.

(5)

The reference in sub-paragraph (4) to pensions, allowances and gratuities includes
pensions, allowances and gratuities by way of compensation for loss of employment.

(6)

The arrangements mentioned in sub-paragraph (4) may include—
(a) the making of contributions or payments towards provision for pensions,
allowances or gratuities mentioned there; and
(b) the establishment and administration of pension schemes.

15

20

(7)

The Commissioner may make such other arrangements for staffing as the Commissioner
thinks fit.

(8)

Paragraph 1(1) applies to staff appointed under this paragraph as it applies to the
Commissioner.

General powers
8

The Commissioner may do anything which appears necessary or expedient for the
purpose of, or in connection with, or which appears conducive to, the carrying out of the
Commissioner’s functions, including—
(a) entering into contracts; and
(b) acquiring and disposing of property.

25

Financial provision
9 (1)

The Scottish Ministers are to pay—
(a) the salary and allowances of the Commissioner; and
(b) any sums payable by virtue of paragraph 6(3)(c) to, or in respect of, a person who
is appointed, or has ceased to hold office, as acting Commissioner.

30

35

(2)

The Scottish Ministers are to pay to the Commissioner such sums as they consider
appropriate to enable the Commissioner to fulfil the Commissioner’s functions.

(3)

The Commissioner is not to borrow money unless authorised to do so (whether
generally or specially) by the Scottish Ministers.

Accounts
10

The Commissioner must, in accordance with such directions as the Scottish Ministers
may give—
(a) keep proper accounting records and accounts;
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(b) prepare annual accounts for each financial year;
(c) send a copy of the annual accounts to the Auditor General for Scotland for
auditing.
Provision of information
5

11

The Commissioner must provide the Scottish Ministers with all such information and
documents as appear to them to be required for the purposes of satisfying themselves
that the Commissioner is carrying out the Commissioner’s functions efficiently and
effectively.

SCHEDULE 4A
(introduced by section 50(1))

10

SECTION 49(2)(B): RELEVANT EVENTS ETC.
1

For the purpose of section 49(2)(b)—
(a) relevant events are the events specified in the left-hand column of the following
table; and

15

(b) the prescribed information, in relation to a relevant event, is the information in the
right-hand column of that table opposite the event.
TABLE
Relevant event

20

25

Prescribed information

A change of any of the names of the person The change of name
against whom the football banning order is
made
The first use by that person, after the making of The newly used name
the order, of a name for himself or herself
which was not disclosed by that person at the
time of the making of the order
A change of that person’s home address

The new home address

The acquisition by that person of a temporary The temporary address
address
30

A change of that person’s temporary address or The new temporary address or, as the case may
that person’s ceasing to have one
be, the fact that the person has ceased to have a
temporary address
The loss of that person’s passport

That fact

That person’s ceasing to have a passport

That fact
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Receipt by that person of a new passport

The details of the passport

An application made by that person under That fact
section 53 for variation of the order
5

An application made by that person under That fact
section 54 for termination of the order
An appeal made by that person in relation to That fact
the order

2

In the table in paragraph 1—
“details”, in relation to a passport, means—

10

(a)

the number of the passport;

(b) the dates of issue and expiry of the passport;
(c)

the name and date of birth given in the passport as being those of the
passport holder;

“home address”, in relation to a person, means the address of the person’s sole or
main residence;

15

“loss” includes theft or destruction;
“new”, in relation to a passport, includes replacement;
“temporary address”, in relation to a person, means the address (other than the
person’s home address) of a place at which the person intends to reside, or has
resided, for a period of at least 4 weeks.

20

SCHEDULE 5
(introduced by section 91)
MODIFICATIONS OF ENACTMENTS
PART 1
ACTS

25

The Police (Scotland) Act 1967 (c.77)
1 (1)

30

The 1967 Act is modified as follows.

(2)

In section 17(8) (section to be without prejudice to other enactments conferring power
on constables), the words “to section 18 of this Act, and” are repealed.

(3)

Section 26(2C) (requirement of discipline regulations to specify starting point of
disciplinary proceedings for purpose of examination by inspectors of constabulary) is
repealed.

(4)

In section 38 (temporary service outside police force on police duties)—
(a) in subsection (3A)—
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for “section 38A(3)” there is substituted “subsection (3) of section 38A”;

(ii) the words “(ba) or” are repealed; and
(iii) for “the said section 38A(1)” there is substituted “subsection (1) of that
section”; and
(b) after that subsection there is inserted—

5

“(3AA)Notwithstanding anything in subsection (3) of section 38A of this Act, a person
engaged on temporary service such as is mentioned in paragraph (bd) or (be),
or service such as is mentioned in paragraph (bea), of subsection (1) of that
section—
(a) shall continue to be a constable; and

10

(b) shall be treated for the purposes of the relevant enactments as if he were
a constable of his police force.
(3AB)In subsection (3AA), “the relevant enactments” means sections 17(1), (4), (5)
and (7A) and 43 of this Act.”.
15

(5)

In section 38A (constable engaged on service outside force)—
(a) in subsection (1)—
(zi) in paragraph (b), the words “on which a person is engaged with the consent
of the appropriate authority” are repealed;
(i)

after paragraph (bc) there is inserted—

“(bd) temporary service with the Scottish Police Services Authority on which a
person is engaged with the consent of the appropriate authority;

20

(be) temporary service with the Scottish Crime and Drug Enforcement
Agency on which a person is engaged with the consent of the appropriate
authority;
(bea)service as Director or Deputy Director of the Scottish Crime and Drug
Enforcement Agency on which a person is engaged with the consent of
the appropriate authority;

25

(bf) temporary service as an assistant inspector of constabulary under section
56 of the Police Act 1996 (c.16) on which the person is engaged with the
consent of the appropriate authority;”; and

30

(ii) in paragraph (f), for “2001” there is substituted “2002”;
(ab) after subsection (5) there is inserted—
“(5A) If, when engaged on relevant service to which subsection (1)(bea) applies, a
person is promoted by virtue of paragraph 1(6B) or 2(4B) of schedule 2 to the
Police, Public Order and Criminal Justice (Scotland) Act 2006, paragraphs (a)
and (b) of subsection (5) of this section apply as if the person had been
promoted in his police force.”; and

35

(b) in subsection (6)(a), after “(bc),” there is inserted “(bd), (be), (bea), (bf)”.
(6)
40

In section 40 (duty of police authorities and inspectors of constabulary to keep informed
about the manner of dealing with police complaints), the words “and inspectors of
constabulary” are repealed.
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(7)

Section 40A (which makes provision for the examination by inspectors of constabulary
of the handling of complaints against constables) is repealed.

(8)

In section 41(1) (assaults on constables etc.), paragraph (i) and, in paragraph (ii), the
words “where he has, within the first-mentioned period, been convicted of an offence
against this section,” are repealed.

5

The Criminal Justice Act 1988 (c.33)
2

10

In section 142(3) of the Criminal Justice Act 1988 (power of justice of peace to
authorise entry and search of premises for offensive weapons), for “subsection (1)(b)”
there is substituted “subsection (1)(c)”.

The Criminal Procedure (Consequential Provisions) (Scotland) Act 1995 (c.40)
3

In Part II of Schedule 2 to the Criminal Procedure (Consequential Provisions) (Scotland)
Act 1995 (increase in certain penalties), the entry relating to section 41(1) of the 1967
Act is repealed.

The Criminal Procedure (Scotland) Act 1995 (c.46)
15

3A

In section 19A(3) of the 1995 Act (limitation on exercise of power to take samples etc
from persons convicted of sexual and violent offences), for “19(1)(a) of this Act” there
is substituted “subsection (2) of section 19 of this Act in a case where the power
conferred by that subsection was exercised by virtue of subsection (1)(a) of that
section”.

20

The Police Act 1997 (c.50)
3B (1)
(2)

The Police Act 1997 is modified as follows.
In section 93 (authorisations to interfere with property)—
(a) in subsection (3), after paragraph (e) there is inserted—
“(f) if the authorising officer is within subsection (5)(j), by a police member
of the Scottish Crime and Drug Enforcement Agency appointed in
accordance with paragraph 6 of schedule 2 to the Police, Public Order
and Criminal Justice (Scotland) Act 2006 (asp 00).”;

25

(b) in subsection (5), after paragraph (i) there is inserted—
“(j)

the Director of the Scottish Crime and Drug Enforcement Agency.”; and

(c) in subsection (6), after paragraph (cb) there is inserted—

30

“(cc) in relation to the Director of the Scottish Crime and Drug Enforcement
Agency, means Scotland,”.
(3)

In section 94 (authorisations given in absence of authorising officer)—
(a) in subsection (2), after paragraph (g) there is inserted—

35

“(h) where the authorising officer is within paragraph (j) of that subsection,
by a person mentioned in subsection (5).”;
(b) in subsection (4)—
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in paragraph (a), the words “or (d)” and “or, as the case may be, section
5(4) of the Police (Scotland) Act 1967” are repealed; and

(ii) after that paragraph there is inserted—
“(aa) in the case of an authorising officer within paragraph (d) of section
93(5), means the person holding the rank of—

5

(i)

deputy chief constable and, where there is more than one person in
a police force who holds that rank, who is designated as the officer
having the powers and duties conferred on a deputy chief
constable by section 5A(1) of the Police (Scotland) Act 1967; or

(ii) assistant chief constable who is designated to act under section
5A(2) of that Act;”; and

10

(c) after subsection (4) there is inserted—
“(5)

The person referred to in subsection (2)(h) is—
(a) the chief constable whose relevant area (within the meaning of section
93(6)(b)) is the area to which the application for authorisation relates; or

15

(b) his designated deputy (within the meaning of subsection (4)(aa)); or
(c) where it is not reasonably practicable for the chief constable or his
designated deputy to consider the application, a person holding the rank
of assistant chief constable in the chief constable’s police force.”.
20

(4)

In section 95(7) (designated deputy permitted to exercise authorising officer’s powers),
for “or (d)” there is substituted “(d) or (j)”.

(5)

In section 107(4) (power of Prime Minister to exclude matters from a report), after
paragraph (b) there is inserted—
“(ba)

the functions of the Scottish Crime and Drug Enforcement Agency;”.

The Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7)
25

4

In schedule 3 to the Ethical Standards in Public Life etc. (Scotland) Act 2000 (devolved
public bodies) there is inserted after the entry relating to Scottish Natural Heritage the
following entry—
“The Scottish Police Services Authority”.

The Regulation of Investigatory Powers Act 2000 (c.23)
30

4A

In section 76A(11) of the Regulation of Investigatory Powers Act 2000 (foreign
surveillance operations: definitions) for paragraph (c) of the definition of “United
Kingdom officer” there is substituted—
“(c) a police member of the Scottish Crime and Drug Enforcement Agency
appointed in accordance with paragraph 6 of schedule 2 to the Police,
Public Order and Criminal Justice (Scotland) Act 2006 (asp 00);”

35

The Regulation of Investigatory Powers (Scotland) Act 2000 (asp 11)
4B (1)

The Regulation of Investigatory Powers (Scotland) Act 2000 is modified as follows.
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(2)

In section 9 (special provision for the Scottish Crime Squad)—
(a) subsection (1) is repealed;
(b) in subsection (2), for “Scottish Crime Squad and constables seconded to it” there
is substituted “Scottish Crime and Drug Enforcement Agency”;
(c) in subsection (3), for “Scottish Crime Squad” there is substituted “Scottish Crime
and Drug Enforcement Agency”;

5

(d) in subsection (4)—
(i)

for “Scottish Crime Squad” there is substituted “Scottish Crime and Drug
Enforcement Agency”; and

(ii) for “constable seconded to that Squad” there is substituted “police member
of that Agency”;

10

(e) subsections (5) and (6) are repealed; and
(f) the section heading becomes “Special provision for the Scottish Crime and Drug
Enforcement Agency”.
15

(3)

In section 10 (authorisation of intrusive surveillance)—
(a) in subsection (1), after “force” there is inserted “and the Director of the Scottish
Crime and Drug Enforcement Agency”; and
(b) in subsection (2), for “chief constable” there is substituted “person”.

(4)

In section 11 (grant of authorisations)—
(a) in subsection (2), at the beginning there is inserted “Subject to section 12A
below,”;

20

(b) for subsection (3) there is substituted—
“(3)
25

The Director of the Scottish Crime and Drug Enforcement Agency shall not
grant an authorisation for the carrying out of intrusive surveillance except on
an application made by a police member of that Agency.”;

(c) in subsection (4)—
(i)

in paragraph (a), after “force” there is inserted “or is a police member of
the Scottish Crime and Drug Enforcement Agency”; and

(ii) in paragraph (b), for “a police force,” there is substituted—
“(i)

30

where that individual is a member of a police force, a police force;
or

(ii) where that individual is a police member of the Scottish Crime and
Drug Enforcement Agency, that Agency,”; and
(d) in subsection (5), after “section” there is inserted “and section 12A below”.
35

(5)

In section 12 (grant of authorisations in cases of urgency)—
(a) in subsection (1), after “application” there is inserted “(other than an application
to which section 12A below applies)”;
(b) in subsection (4), after “rank of” there is inserted “deputy chief constable or”; and
(c) in subsection (5), for the words from “assistant” to the end there is substituted—
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“(a) deputy chief constable and, where there is more than one person in a
police force who holds that rank, who is designated as the officer having
the powers and duties conferred on a deputy chief constable by section
5A(1) of the Police (Scotland) Act 1967 (c.77); or
(b) assistant chief constable who is designated to act under section 5A(2) of
that Act.”.

5

(6)

After section 12 there is inserted—
“12A

10

Grant of authorisations in cases of urgency: Scottish Crime and Drug
Enforcement Agency

(1)

This section applies in the case of an application to the Director of the Scottish
Crime and Drug Enforcement Agency for an authorisation for the carrying out
of intrusive surveillance where the case is urgent.

(2)

If it is not reasonably practicable, having regard to the urgency of the case, for
the application to be considered by the Director or the Deputy Director of that
Agency, the application may be made to and considered by—

15

(a) the chief constable of the police force to which subsection (3) below
applies;

20

(b) a person (if there is one) who is entitled, as a designated deputy of that
chief constable, to exercise the functions in relation to that application of
that chief constable; or

25

(c) if it is not reasonably practicable, having regard to the urgency of the
case, for the application to be considered by a person such as is
mentioned in paragraphs (a) or (b) above, any person who is entitled
under subsection (4) of section 12 above to act, for the purposes of that
section, for that chief constable.
(3)

This subsection applies to a police force if—
(a) in the case of an authorisation for the carrying out of intrusive
surveillance in relation to any residential premises, those premises are in;
and
(b) in the case of an authorisation for the carrying out of intrusive
surveillance in relation to any private vehicle, the chief constable of that
police is satisfied that the operation will commence in,

30

the area of operation of that police force.
(4)
35

40

In this section “designated deputy” has the same meaning as in section 12
above.”.

(7)

In section 14(5)(b) (meaning of “most senior relevant person”), for the words from
“member” to the end there is substituted “police member of the Scottish Crime and Drug
Enforcement Agency, the Director of that Agency.”.

(8)

In section 15(7) (persons receiving a report when authorisation is quashed), after
paragraph (a) there is inserted—
“(aa) in the case of an authorisation granted under section 12A above, to the
chief constable mentioned in subsection (2)(a) of that section;”.
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(9)

In section 16(1) (appeals), after “force” there is inserted “or the Director of the Scottish
Crime and Drug Enforcement Agency”.

(10) In section 18 (information to be provided to the Surveillance Commissioners), for
paragraph (b) there is substituted—
“(b) the Director, the Deputy Director and every police member of the
Scottish Crime and Drug Enforcement Agency,”.

5

(11) In section 20(6) (meaning of “deputy” in relation to cancellations)—
(a) the words from “in”, where it second occurs, to “constable”, where it second
occurs, become paragraph (a); and
(b) after those words there is inserted—

10

“(b) in relation to the Director of the Scottish Crime and Drug Enforcement
Agency, to the Deputy Director of that Agency”.
(12) In section 23(5)(b) (conduct taking place in challengeable circumstances), after “force”
there is inserted “or to the Scottish Crime and Drug Enforcement Agency”.
15

(13) In section 24(2)(b) (powers and duties in relation to which codes of practice must be
issued), after “force” there is inserted “or to the Scottish Crime and Drug Enforcement
Agency”.
(14) In section 31(1) (interpretation), after the definition of “police force” there is inserted—
““police member”, in relation to the Scottish Crime and Drug
Enforcement Agency, means a person appointed as such a member in
accordance with paragraph 6 of schedule 2 to the Police, Public Order
and Criminal Justice (Scotland) Act 2006 (asp 00);”
The Scottish Public Services Ombudsman Act 2002 (asp 11)

20

4C (1)
(2)

The Scottish Public Services Ombudsman Act 2002 (asp 11) is amended as follows.
In schedule 2 (listed authorities)—
(a) the entry numbered 14 is repealed; and
(b) after the entry numbered 32 there is inserted—
“32A

25

(3)

The Police Complaints Commissioner for Scotland.”.

In schedule 4 (matters which the Ombudsman must not investigate)—
(a) for paragraph 1(b) there is substituted—
“(c) the Police Complaints Commissioner for Scotland,”; and
(b) after paragraph 15 there is inserted—
“16

30

Action taken—
(a) by a local authority in discharge of its functions as a police authority, or
(b) by any other person in discharge of the functions of a local authority as a
police authority, by virtue of section 56(1) of the Local Government
(Scotland) Act 1973 (c.65).”.
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The Freedom of Information (Scotland) Act 2002 (asp 13)
5

In schedule 1 to the Freedom of Information (Scotland) Act 2002 (public authorities
subject to requirements to provide information)––
(a) there is inserted after the entry numbered 52 the following entry—
“52A

5

The Scottish Police Services Authority, but only in respect of information
relating to the provision of the police support services within the meaning of
section 3(2) of the Police, Public Order and Criminal Justice (Scotland) Act
2006.”; and

(b) there is inserted after the entry numbered 75 the following entry—
“75A

10

The Police Complaints Commissioner for Scotland.”.

The Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4)
6

In schedule 2 to the Public Appointments and Public Bodies etc. (Scotland) Act 2003
(specified authorities), there is inserted after the entry relating to Scottish Natural
Heritage the following entry––
“Scottish Police Services Authority”.

15

The Serious Organised Crime and Police Act 2005 (c.15)
7 (1)

20

The Serious Organised Crime and Police Act 2005 is modified as follows.

(2)

In section 3(5)(d) (meaning of “special police force”), for “Scottish Drug Enforcement
Agency” there is substituted “Scottish Crime and Drug Enforcement Agency”.

(3)

In section 23 (mutual assistance between SOCA and law enforcement agencies:
voluntary arrangements)—
(a) for subsection (5) there is substituted—
“(5)

25

In subsection (4)(a), “constables or members of staff” in relation to the Scottish
Crime and Drug Enforcement Agency means police members or support staff
members of that Agency.”;

(b) in subsection (7), for paragraph (b) there is substituted—
“(b) a police member or support staff member of the Scottish Crime and Drug
Enforcement Agency,”;
30

(c) in subsection (10)(b) for “Scottish Drug Enforcement Agency” there is substituted
“Scottish Crime and Drug Enforcement Agency”; and
(d) in subsection (11)—
(i)

35

after the definition of “police force” there is inserted—
““police member”, in relation to the Scottish Crime and Drug
Enforcement Agency, means a person appointed as such a member in
accordance with paragraph 6 of schedule 2 to the Police, Public Order
and Criminal Justice (Scotland) Act 2006 (asp 00);”;

(ii) in paragraph (f) of the definition of “relevant police authority”, for
“Scottish Drug Enforcement Agency” there is substituted “Scottish Crime
and Drug Enforcement Agency”; and
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(iii) after the definition of “relevant police authority” there is inserted—
““support staff member”, in relation to the Scottish Crime and Drug
Enforcement Agency, means a person appointed as such a member in
accordance with paragraph 7 of schedule 2 to the Police, Public Order
and Criminal Justice (Scotland) Act 2006;”.

5

(4)

In section 24(2)(b) (bodies to which section 24 applies), for “Scottish Drug Enforcement
Agency” there is substituted “Scottish Crime and Drug Enforcement Agency”.

(5)

In section 25 (directed arrangements: Scotland)—
(a) in subsection (2)(b), for “Scottish Drug Enforcement Agency” there is substituted
“Scottish Crime and Drug Enforcement Agency”;

10

(b) in subsection (3)(b)—
(i)

for “Scottish Drug Enforcement Agency” there is substituted “Scottish
Crime and Drug Enforcement Agency”; and

(ii) for “constables or other persons” there is substituted “police members or
support staff members”;

15

(c) in subsection (4), in both paragraphs (a) and (b), for “Scottish Drug Enforcement
Agency” there is substituted “Scottish Crime and Drug Enforcement Agency”;
and
(d) after subsection (4), there is inserted—
“(5)

20

25

In this section, “police member” and “support staff member” have the same
meaning as in section 23.”.

(6)

In section 31(5)(d) (meaning of “relevant authority” in section 31), for “Scottish Drug
Enforcement Agency, means” there is substituted “Scottish Crime and Drug
Enforcement Agency, means the Director of”.

(7)

In section 42 (interpretation)—
(a) in subsection (1), in paragraph (g) of the definition of “chief officer”, for “Scottish
Drug Enforcement Agency” there is substituted “Scottish Crime and Drug
Enforcement Agency”; and
(b) subsection (2) is repealed.

30

(8)

In section 47 (person having powers of constable: exercise of such powers in Scotland
and Northern Ireland)—
(a) in subsection (3)(a), for “Scottish Drug Enforcement Agency” there is substituted
“Scottish Crime and Drug Enforcement Agency”; and
(b) in subsection (7), the definition of “the Scottish Drug Enforcement Agency” and
“the Director” is repealed.

35

(9)

In section 82(5) (persons who are protection providers), in paragraph (f), for “Scottish
Drug Enforcement Agency” there is substituted “Scottish Crime and Drug Enforcement
Agency”.

(10) In section 94 (interpretation of Chapter 4), subsection (9) is repealed.
40

(11) In Schedule 5—
(a) in paragraph 20—
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5

99

in sub-paragraph (1), the words “is or” are repealed and for “Scottish Drug
Enforcement Agency” there is substituted “organisation known as the
Scottish Drug Enforcement Agency and established under section
36(1)(a)(ii) of the Police (Scotland) Act 1967 (c.77), that is to say a person
who was engaged on central service (as defined by section 38(5) of that
Act) and was appointed by the Scottish Ministers to exercise control in
relation to the activities carried out in exercise of that organisation’s
functions”; and

(ii) in sub-paragraph (2), the words “is or” are repealed; and
10

(b) after paragraph 20 there is inserted—
“20A(1) A person who is or has been the Director of the Scottish Crime and Drug
Enforcement Agency.
(2)

15

A person who is or has been under the direction and control of the Director of
the Scottish Crime and Drug Enforcement Agency.”.
PART 2
SUBORDINATE LEGISLATION

The Regulation of Investigatory Powers (Prescription of Offices, Ranks and Positions) (Scotland)
Order 2000 (S.S.I. 2000 No. 343)
20

In the Schedule to the Regulation of Investigatory Powers (Prescription of Offices,
Ranks and Positions) (Scotland) Order 2000, for “The Operational and Intelligence
Group of the Scottish Drug Enforcement Agency” there is substituted “The Scottish
Crime and Drug Enforcement Agency”.
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POLICE, PUBLIC ORDER AND CRIMINAL JUSTICE
(SCOTLAND) BILL
——————————

SUPPLEMENTARY DELEGATED POWERS MEMORANDUM

Purpose
1.
This supplementary memorandum has been prepared by the Scottish Executive to
accompany the Police, Public Order and Criminal Justice (Scotland) Bill following Stage 2
consideration of that Bill, which concluded on 18 April 2006. It details provisions in the Police,
Public Order and Criminal Justice (Scotland) Bill which were inserted at Stage 2 that add new
powers to make subordinate legislation or substantially alter powers which were already in the
Bill. It describes the persons upon whom these powers are conferred, the form in which the
powers are to be exercised, the Parliamentary procedure to which the powers are to be subject
and why it is considered necessary to delegate the powers. It does not form part of the Bill and
has not been endorsed by the Parliament.
FURTHER AND AMENDED DELEGATED POWERS
Section 21(1) – Regulations relating to the Agency
Power conferred on:
the Scottish Ministers
Power exercisable by:
regulations made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament
2.
Section 21 has been amended to ensure that Scottish Ministers have similar regulations
making powers in respect of police members of the Agency as they currently have in respect of
constables of police forces.
3.
The section 21 enabling powers are modelled on the enabling powers contained at section
26 of the Police (Scotland) Act 1967. The list of provisions in the Bill at introduction did not
refer to conduct and discipline which is provided for in section 26(2A) of the 1967 Act.
‘Conduct and discipline of police members’ has therefore been added at subsection 2(fa) to the
matters listed at section 21 in respect of which the Scottish Ministers may make regulations as
regards police members of the Agency.
4.
Section 26 of the Police (Scotland) Act 1967 provides a power for Scottish Ministers to
make regulations governing the conditions of service in police forces including, at subsection
(2)(i), “the treatment as occasions of police duty of attendance at meetings of Police Federations
and any body recognised by the Secretary of State for the purposes of section 64 of the Police
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Act 1996” (which relates to membership of trade unions). Section 21 has been amended to
include a similar regulation making power for Scottish Ministers as regards police members of
the Agency who attend meetings of the Scottish Police Federation or other bodies recognised by
the Secretary of State for the purposes of section 64 of the 1996 Act.
5.
These additional powers will be subject to negative resolution procedure in the Scottish
Parliament which is the same as the other powers contained in section 21. As we explained in
paragraph 13 of the Memorandum on Delegated Powers due to the detailed technical and
administrative nature of any regulations made under these powers and the need to have
flexibility to amend at regular intervals, it is not thought appropriate to incorporate these detailed
matter in the Bill and in our view negative procedure will provide the appropriate degree of
parliamentary scrutiny as the regulations will be uncontroversial in nature and will relate to
administrative and technical details.
Section 37(3)(c) – power to require or permit Commissioner to discontinue reconsideration
in particular circumstances
Power conferred on:
the Scottish Ministers
Power exercisable by:
regulations made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament
6.
Section 32(5A) of the Bill was amended so that the Commissioner can direct a
reconsidering authority to reconsider a complaint. The reconsidering authority can be either the
appropriate authority in relation to the complaint (the policing body who receives the initial
complaint) or another relevant authority, as defined in section 43. Circumstances may arise
when it would be more appropriate for the Commissioner to ask a relevant authority to
reconsider a complaint.
7.
Section 37(3)(c) has been amended in consequence so that the regulations made under it
allow the Commissioner to give directions to the reconsidering authority about actions it should
take if the reconsideration of a complaint has to be discontinued. This change widens the
category of persons to whom the Commissioner may issue directions to but does not alter any
other aspect of the delegated powers under section 37 of the Bill.
8.
Prior to the amendment, the regulations made under section 37(3)(c) would have allowed
the Commissioner to give directions of this kind only to the appropriate authority.


436

2

This document relates to the Police, Public Order and Criminal Justice (Scotland) Bill as
amended at Stage 2 (SP Bill 46A)

New section 72B (Sex offender notification requirements)
Effect on section 83 of the Sexual Offences Act 2003 (notification requirements: initial
notification)
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: affirmative procedure of the Scottish Parliament
9.
Section 72B(2) amends section 83(5) of the Sexual Offences Act 2003 by inserting a new
paragraph (i) to provide a general regulation making power for Scottish Ministers to extend the
range of information relevant to sex offenders that they must notify to the police under Part 2 of
the 2003 Act. The power allows Ministers to prescribe further information about the offender or
their personal affairs which the offender will then be required to notify to the police under Part 2
of the 2003 Act, It is intended in the first instance that the power will be exercised to implement
a recommendation in the Report by Professor Irving, “Registering the Risk – Review of
Notification Requirements, Risk Assessment, and Monitoring of Sex Offenders”, that the bank
account details of sex offenders should be information that a relevant offender has to provide to
the police. Given the complex and detailed nature of these aspects of an individual’s financial
affairs, it is considered more suited to set out this level of detail in subordinate legislation. For
example, it could include any account held in joint names and any internet based bank accounts.
It could also include the provider, account numbers, expiry dates and start dates. Accordingly,
rather than try to exhaustively detail and provide for these matters on the face of the Bill itself
these detailed measures will be prescribed in regulations.
10.
Whilst there is no intention at present to further add to the notification requirements
beyond what is currently in the 2003 Act and the new requirements to provide passport details
(new section 83 (5)(h)) and the bank details that will be prescribed, it is possible that in the
future there may be information that sex offenders hold that will be helpful for the police to
have, in the context of the general crime prevention purposes of the scheme. This amendment
provides for such a situation arising.
11.
The new power is subject to affirmative resolution procedure (see the amendment to
section 138 of the 2003 Act made by section 72B(9)) which adds the new power to the list of
regulations in the 2003 Act that are currently subject to affirmative resolution procedure)
Requiring sex offenders to notify personal information on a regular basis to the police is
potentially an infringement of their article 8 rights to privacy and family life which requires to be
justified in each case according to the objective that the notification of the information is
intended to have and the degree of intrusion that notification will have on the offender. It was
also recognised that Parliament would have a considerable interest in any such regulations. It
was therefore considered appropriate to have this level of scrutiny over regulations that provide
for any further information to be part of the notification regime in the 2003 Act.

3
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New section 72B(5) (Sex offender notification requirements)
Effect on section 84 of the Sexual Offences Act 2003 (notification requirements: initial
notification)
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: affirmative procedure of the Scottish Parliament
12.
Section 72B (5) amends section 84(1) of the Sexual Offences Act 2003 by inserting a
new paragraph (g) to provide a regulation making power for the Scottish Ministers to prescribe
the changes to information prescribed under the power described above that must be notified to
the police within 3 days of the change occurring. This power is therefore essentially
consequential on the new section 83(5)(i) power described above. At present, section 84 sets out
the changes to information subject to the notification requirements that must be notified to the
police within 3 days.
13.
It is not possible for this information to be set out on the face of section 84 because the
changes to the information prescribed under section 83(5)(i) which should be notified to the
police will depend upon exactly what information is prescribed. Since the power is
consequential on the power in section 83(5)(i) it has been made subject to affirmative procedure.
This is in line with the Regulations in the 2003 Act that are currently subject to affirmative
resolution procedure (see the amendment to section 138 of the 2003 Act made by section 72B(9)
New section 72C (Information about release: power to require giving of specified
information)
Effect on section 96 of the Sexual Offences Act 2003 (Information about release or transfer)
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: negative procedure of the Scottish Parliament
14.
The Scottish Ministers can make regulations under section 96 of the Sexual Offences Act
2003 which require any person who is responsible for a relevant sex offender to give notice to
specified persons of any occasion when the relevant offender is released from prison or hospital,
or when a different person becomes responsible for him or her. The regulations may also make
provision for determining who is to be treated as a responsible person.
15.
Although the offender has an obligation to notify his or her details to the police under the
2003 Act, section 96 was directed at providing a strong additional safeguard towards protecting
the public, by requiring persons responsible for a relevant offender to notify other authorities of
that offender’s movements. For example it is clearly important for the police to know when and
where a relevant offender is released into the community. It is also important that when a new
person becomes responsible for an offender (for example where an offender is transferred from a
prison to a hospital) that the new person is notified of the fact that the person is a relevant
offender.
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16.
The Executive conducted a consultation exercise in connection with making regulations
under section 96 of the 2003 Act which would require specified people to notify the police of
any occasion when the offender was released or a different person became responsible for the
offender. Some of the respondents stated that it would be useful if the regulations enabled
certain personal information about a sex offender to be passed on to the police at the same time
as the notice was given. This would enable the police to identify the relevant offender and also
determine if these offenders subsequently comply with the sex offender notification requirements
under Part 2 of the 2003 Act.
17.
Section 72C of the Bill amends section 96 of the 2003 Act by inserting new subsections
(2A) and (2B). The effect of these amendments is that the Scottish Ministers will have the
power to include in the regulations under section 96 of the 2003 Act provision requiring a
responsible person to provide notice of any information about a relevant sex offender, which is
listed in the regulations when giving notice. The regulations can also make provision requiring
a responsible person to provide a photograph of any part of the offender.
18.
The sort of information that is likely to be specified in the Regulations will be the address
to which the offender may be released to and their date of birth etc. As with the original power
in section 96, it is considered that it is appropriate to set out the details of what information
should be passed on and any photograph, in regulations as opposed to in the Bill given the level
of detail involved. Specifying this information in regulations will provide more flexibility to
amend or update these details in the future should it become apparent that particular information
will be relevant for the police (or any other prescribed person) to have when notice is given of
the offender’s release or transfer.
19.
Regulations which are made under the current power under section 96 of the 2003 Act are
already subject to negative procedure. The negative resolution procedure was considered
appropriate for the original power due to the fact that the power places no additional burden on
offenders themselves. The Executive considers that the same justification applies.
Section 76(1)(b)
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament
20.
Section 76 of the Bill provided that a person must attend a mandatory assessment into
their drug misuse if a sample which is taken under new section 20A of the Criminal Procedure
(Scotland) Act 1995 reveals the presence of a class A drug and the police station in which this
sample is taken is located in an area which is prescribed in an order made by the Scottish
Ministers.
21.
Section 76(1)(b) has been removed from the Bill as this order making power is regarded
as being superfluous. This is because new section 20A(3)(c) of the 1995 Act already provides
that a sample can only be taken from a person if, among other things, the police station at which
the sample is taken is located within an area which has been prescribed in an order made by the

5
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Scottish Ministers. The effect of this provision is that a person can only attend an assessment if
the sample is taken at a police station which is within a prescribed area.
Section 86(1) – power to make provision in relation to the procedure to be followed in
proceedings for sentence review under section 84
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament
22.
Section 86(1) gives the Scottish Ministers power by order to make provision for the
procedure to be followed in proceedings for sentence review and appeal under section 84. This
power was not amended during Stage 2, but following from a query raised by the Subordinate
Legislation Committee during Stage 1, the power’s Parliamentary procedure has been changed
from affirmative procedure to negative procedure. Affirmative procedure had originally been
chosen for this power as orders made under it may amend primary legislation. The Scottish
Executive accepted the view expressed by the Subordinate Legislation Committee that the
provisions of any such order will largely be matters of administrative or procedural detail. The
Scottish Executive also notes that any such power to amend primary legislation is limited in its
extent. An example of this type of power being subject to negative procedure is found in section
24F of the Criminal Procedure (Scotland) Act 1995. The power given under that section allows
amendment of the bail provisions of the Criminal Procedure (Scotland) Act 1995 for the limited
purposes of extradition hearings. For these reasons the Scottish Executive takes the view that
negative procedure is the appropriate form of parliamentary scrutiny.
Section 86(3) – power to make provision for taking account of time spent in custody, on
release on license or on unconditional release when a sentence is reviewed under section 84
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament
23.
Section 86(3) gives the Scottish Ministers the power by order to make provision as to
how a period served in custody; a period during which a person is released on license under Part
1 of the Prisoners and Criminal Proceedings (Scotland) Act 1993 (c. 9); or a period during which
a person is on unconditional release under Part 1 of the 1993 Act, are to affect the calculation of
periods of time under the 1993 Act as they apply to a revised sentence imposed under either
section 84(6), (8) or (10) of the Bill. In making any such order the Scottish Ministers may, by
virtue of section 86(4), modify the 1993 Act.
24.
This provision will allow the Scottish Ministers to make provision to ensure that proper
account is taken of time spent in custody, on release on license or on unconditional release, if a
person’s sentence is subsequently reviewed under the provisions of section 84.
25.
It is considered that the provisions to be contained in such an order will be of a detailed
and technical nature. It is therefore thought more appropriate to make provision for these in
subordinate legislation rather than on the face of the Bill. It is considered that negative
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resolution procedure provides the appropriate level of scrutiny on the basis that the content of the
regulations is unlikely to be controversial, and due to the limits on the extent of the power to
amend primary legislation.
Schedule 1 paragraph 11(5) - power to apply provisions of Police (Scotland) Act 1967 to
seconded constables
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament
26.
Schedule 1 paragraph 11(2) provides power for the Authority to make arrangements for
constables of police forces to be seconded to the Authority to serve as members of its staff. As
amended at Stage 2, paragraph 11 provides an order making power for Scottish Ministers to
apply and modify provisions of the Police (Scotland) Act 1967 and any subordinate legislation
made under it to constables seconded to the Authority who are not appointed as police members
of the Agency. This gives Scottish Ministers the same power to apply with modifications
provisions of the 1967 Act in relation to seconded constables as they already have in respect of
police members of the Agency by virtue of paragraph 8 of schedule 2 to the Bill.
27.
The power has been added because, as is the case with police members of the Agency, it
is considered that it may be necessary in the future to apply with modifications some of the
provisions of the 1967 Act to seconded constables who remain with the Authority rather than the
agency.
28.
The equivalent power in schedule 2 for police members of the Agency is subject to
affirmative resolution procedure on the basis that it involves modifications to primary legislation.
The new power as currently drafted is not subject to affirmative procedure. This was an
oversight and the Executive intends to lodge amendments at Stage 3 which make the necessary
consequential adjustments to section 93.
Schedule 2 paragraph 8 – power to apply provisions of Police (Scotland) Act 1967 to police
members of the Agency
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament
29.
Paragraph 6(8) of schedule 2 provided a power for Scottish Ministers to apply the
provisions of the 1967 Act to police members of the Agency. However the power did not cover
either the Director or Deputy Director both of whom will have all the powers and privileges of a
constable. The modification provision has therefore been extended to apply the provisions of the
1967 Act to the Director and Deputy Director and has been moved to a new supplementary
paragraph. The provision is also extended to allow subordinate legislation made under the 1967
Act to be applied to the Director, Deputy Director and police members of the Agency.

7
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30.
The power has now been drafted as a new paragraph 8 in schedule 2. The power as
originally included in paragraph 6(8) was subject to affirmative resolution procedure. The
necessary consequential change to section 93 to take account of the redrafting was not made and
the power as currently drafted is therefore subject to negative procedure. We will lodge
amendments at Stage 3 which make the necessary consequential adjustments to section 93.
Schedule 3 paragraph 2(1) – power to make a staff transfer order
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament
31.
Schedule 3, paragraph 2 provides a power for the Scottish Ministers to make a staff
transfer order. The background to this power and the justification for negative procedure was
set out in detail at paragraphs 96-100 of the Memorandum on delegated powers.
32.
The power was amended at Stage 2, Schedule 3 by amending paragraph 2(1)(b) and the
insertion of new sub-paragraphs (3A) and (3B). The changes do not affect the substance of the
power. The previous provision at paragraph 2(1)(b) referred to the scheme making provision in
connection with the transfer of constables from police authorities or joint police boards to
relevant service. It is considered more accurate to describe the transfer as being a transfer of
constables from police forces. It was also considered appropriate to include provision making
clear that where the order makes provision for such a transfer it can require the relevant
maintaining authority for the police force to make a scheme in relation to the transfer of the
relevant staff (sub-paragraph (3A). New sub-paragraph (3B) defines the maintaining authority as
being either the police authority or a joint police board where appropriate.
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REVISED EXPLANATORY NOTES
INTRODUCTION
2.
These Explanatory Notes have been prepared by the Scottish Executive in order to assist
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have
not been endorsed by the Parliament.
3.
The Notes should be read in conjunction with the Bill. They are not, and are not meant to
be, a comprehensive description of the Bill. So where a section or schedule, or a part of a section
or schedule, does not seem to require any explanation or comment, none is given.
PART 1: POLICE
Section 1 – Establishment of the Scottish Police Services Authority (“the Authority”)
4.
This section establishes the Scottish Police Services Authority and gives effect to
schedule 1 which sets out matters including the constitution, membership and staff of the
Authority.
Section 2 – Duty to establish and maintain the Agency
5.
This section places a duty on the Authority to establish and maintain an organisation to be
known as the Scottish Crime and Drug Enforcement Agency (the Agency) which will replace the
Scottish Drugs Enforcement Agency (SDEA).
6.
Subsection (2) sets out the core functions of the Agency. These are to prevent and detect
serious organised crime, to contribute to the reduction of such crime and to the mitigation of its
consequences and to gather, store and analyse information in connection with the above. In
effect the purpose of the Agency is to reduce the harm caused by serious organised crime. The
function of mitigating the consequences of organised crime acknowledges that the prosecution of
organised criminals is only one of the strategies that may be employed to tackle organised
criminality.
Section 3 – Duty to provide the police support services
7.
Section 3 provides that in addition to establishing and maintaining the Agency, the
Authority must provide the ‘police support services’ set out in subsection (2). These include all
the common police services currently established and provided by the Scottish Ministers under
section 36 of the Police (Scotland) Act 1967, namely the Scottish Police College, the Scottish
Criminal Record Office and the Scottish Police Information Strategy and also the police forensic
science services. The Authority will also carry out the functions of the Scottish Ministers under
Part V of the Police Act 1997 in relation to issuing criminal record certificates (other than
functions which relate to the making of orders or regulations).
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8.
Subsections (3) and (4) give the Authority flexibility in the ways in which it provides
these services, so that it may establish organisations, may collaborate with other bodies, and may
do anything incidental or ancillary to the provision of these services.
9.
Subsections (5) and (6) clarify the focus of the Authority and cement its direct link to the
Scottish police forces. Thus, in all its activities, it must act in a way calculated to promote the
efficiency and effectiveness of the police, having regard also to the contribution those services
make to the efficiency and effectiveness of the wider criminal justice system.
10.
Subsection (8) amends section 121 of the Police Act 1997 to provide that the functions of
the Scottish Ministers under that Act in relation to the issuing of criminal record certificates
(other than making regulations and orders) will be able to be carried out by the Authority.
Section 4 – Strategic priorities of the Authority
11.
This section gives the Scottish Ministers the right to determine strategic priorities for the
Authority, after consulting the Authority the Director of the Agency, and people who represent
the interests of chief constables, unitary police authorities and joint police boards. In practice
here and elsewhere in this chapter, this will mean the Association of Chief Police Officers in
Scotland (ACPOS) and the Scottish Police Authorities Forum (SPAF). Subsection (3) requires
the Scottish Ministers to publish any such strategic priorities which they make. As an example, a
strategic priority may be to promote the efficiency and effectiveness of the police in Scotland.
Section 5 – Objectives of the Authority
12.
This section requires the Authority to determine its objectives and keep them under
review. These objectives must be consistent with any strategic priorities determined by the
Scottish Ministers.
Section 6 – Annual plans of the Authority
13.
This section requires the Authority to submit a draft 'annual plan' to the Scottish Ministers
at least 3 months before the beginning of each financial year. The annual plan must include:
•

any strategic priorities determined by the Scottish Ministers and any directions issued
by the Scottish Ministers;

•

the objectives which the Authority has determined for itself, and how it intends to
meet them;

•

a statement of the financial resources that will be available to the Authority over the
course of that year and how the Authority intends to allocate the funding.

14.
Subsection (4) requires the Authority to consult people who represent the interests of
chief constables, unitary police authorities and joint police boards and any other appropriate
organisations in preparing its annual plan. Subsection (5) requires the Scottish Ministers to
approve the plan either as submitted or with such modifications as they consider appropriate
within 2 months of the plan being submitted to them. Subsections (6) and (7) require the
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Authority to publish the plan once approved by Scottish Ministers and to send it to specified
persons and bodies.
Section 7 – Annual reports of the Authority
15.
This section requires the Authority to publish an annual report at the end of each financial
year. The report must give an account of the Authority’s activities for that year and must
describe the extent to which the objectives (if necessary, as modified) have been implemented.
16.
Subsection (4) places a duty on the Authority to send a copy of the report to specified
persons, including the Scottish Ministers. The Scottish Ministers must lay a copy of the report
before the Scottish Parliament (subsection (5)).
Section 8 – Provision of information to the Scottish Ministers
17.
This section gives the Authority a duty to comply with any reasonable request for
information from the Scottish Ministers.
Section 9 – Liability for wrongful acts of certain constables seconded to the Authority
18.
This section establishes that liability in respect of any wrongful acts committed by
constables on secondment to the Authority rests with the Authority rather than the chief
constable of the seconding force. This does not include constables seconded to the Agency for
which separate arrangements are made under section 20. This liability provision is consistent
with the current position for constables seconded on central service under section 38 of the
Police (Scotland) Act 1967 to common police services provided by the Scottish Ministers under
section 36 of the 1967 Act. Section 38(3B) of the 1967 provides that the Scottish Ministers are
liable in reparation for wrongful acts or omissions of those constables. Special provision to deal
with the liability in respect of the wrongful acts of constables is required because at common
law, only constables can be sued as they are not employees. Neither this section nor section 20
makes any provision in respect of employees of the Authority, including employees who are also
members of the Agency because, as the employer, the Authority will be vicariously liable for any
unlawful acts committed by its employees in the course of their employment.
Section 10 – Grants
19.
This section establishes that the Authority and the Agency are to be funded by grants
from the Scottish Ministers. Subsection (2) requires the Scottish Ministers to specify the amount
of grant which is to be used for the purposes of the Agency, and subsections (3) and (5)
empower the Scottish Ministers to set other terms and conditions around the use of the funding.
However, subsection (4) provides that the Scottish Ministers cannot impose terms and conditions
which would impinge on the operational independence of the Agency. Subsection (7) requires
the Scottish Ministers to consult the Authority, the Director of the Agency, and people who
represent the interests of chief constables, unitary police authorities and joint police boards.
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Section 11 – Charges by the Authority and other receipts
20.
This section empowers the Authority to charge for any goods or services it or the Agency
provides (for example, for training provided to non-Scottish forces or for Disclosure certificates),
and requires that such income should be payable to the Scottish Ministers unless they decide
otherwise in respect of any part of this income.
Section 12 – Members of the Agency
21.
This section sets out who will be members of the Agency. The members will comprise a
Director (subsection (1)(a)), Deputy Director (subsection (1)(b)), persons appointed as police
members whether on secondment from Scottish police forces or directly recruited by the
Authority and allocated to the Agency (sub-section 1(c)) and support staff members appointed by
the Authority, (subsection 1(d)).
22.
Subsection (2) gives effect to schedule 2 which sets out the provisions in relation to
membership of the Agency.
Section 13 – Strategic priorities of the Agency
23.
This section gives the Scottish Ministers the power to set strategic priorities for the
Agency. Such priorities may, for example, cover the disruption of serious organised crime
networks. These 'strategic priorities' are to be set in consultation with the Authority, the Director
of the Agency, persons representing the interests of the chief constable of each Scottish police
force and persons representing the interests of unitary police authorities and joint police boards.
24.
Subsection (2) provides that the Scottish Ministers cannot determine strategic priorities
which would impinge on the operational independence of the Agency.
Section 14 – Annual plans of the Agency
25.
This section requires the Director of the Agency to prepare an 'annual plan' at least 3
months before the beginning of each financial year setting out how the Agency intends to carry
out its functions and submit it to the Authority. The annual plan must include:
•

the strategic priorities set by the Scottish Ministers (subsection (2)(a))

•

details of any directions made by the Scottish Ministers under section 28 (subsection
(2)(b))

•

a statement of the financial resources that will be available to the Agency over the
course of that year (subsection (2)(c))

•

a statement of how the Director intends to allocate the funding (subsection (2)(d))

26.
Subsection (3) requires the Authority to approve the plan either as submitted or with
modifications as it considers appropriate within 2 months of the plan being submitted to it.
Subsection (4) ensures that the Authority cannot make any modifications which would impinge
on the operational independence of the Agency. Subsection (5) makes it clear that it is the
5
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Director’s responsibility to publish and circulate the annual plan once it has been approved.
Circulation must include those persons listed at subsection (6).
Section 15 – Annual reports of the Agency
27.
This section requires the Director of the Agency to publish an annual report at the end of
each financial year. The report must include a report on the carrying out of the Agency’s
functions during that year and an assessment of the extent to which the annual plan has been
implemented (subsection (2)).
28.
Subsection (3) places a duty on the Director of the Agency to ensure that a copy of the
report is sent to specified persons. Copies of the report sent to the Scottish Ministers must be laid
before the Scottish Parliament (subsection (4)).
Section 16 – General Functions of Director of the Agency
29.
This section provides that in carrying out functions the Director must have regard to the
Agency’s annual plan but the Director will be responsible for directing and controlling the
Agency. This is to ensure the Director’s formal autonomy in operational matters.
Section 17 – Disclosure of certain information by the Agency
30.
This section enables the Agency to share with specified organisations information which
it has gathered and stored for the purposes of carrying out its core functions. The specified
organisations include other UK police forces, the Serious Organised Crime Agency (SOCA) and
other law enforcement agencies.
Section 18 – Powers of the Agency
31.
This section sets out the powers of the Agency. These are similar to the powers of the
Serious and Organised Crime Agency (SOCA) under the Serious Organised Crime and Police
Act 2005.
32.
The powers include acting on request in support of a Scottish police force or other law
enforcement agency (e.g. HM Revenue and Customs) in the pursuit of their functions; and cooperating with other bodies, including overseas agencies, in pursuit of the Agency’s functions.
33.
Subsection (3) gives the Agency the power to provide assistance in response to requests
made by bodies operating abroad. Requests by overseas authorities to obtain evidence under
section 13 of the Crime (International Co-operation) Act 2003 are excluded from this provision
(subsection 18(4)).
Section 19 – Scottish Ministers’ power to modify section 18
34.
This section provides the Scottish Ministers with a power by order made by statutory
instrument to modify section 18 to add, remove or amend the powers of the Agency provided for
in section 18. The Scottish Ministers must consult before exercising this power. An order under
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section 19 is subject to the affirmative procedure (which means that it must be approved in draft
by the Scottish Parliament before it is made).
Section 19A – Direction by Director of Agency
35.
This section provides that the functions of the Deputy Director and police members of the
Agency are subject to the direction of the Director. Subsection (2) provides that in giving such
directions the Director must comply with any instructions given by the Lord Advocate or
procurator fiscal in relation to the investigation of offences in Scotland or any instructions given
by the Lord Advocate in relation to reporting for the purposes of prosecution of alleged offences.
This provision follows the model set out at section 17 of the Police (Scotland) Act
1967
in relation to police constables and chief constables.
Section 20 – Liability for wrongful acts of police members of the Agency
36.
This section establishes that it is the Director of the Agency who is liable in respect of
any unlawful conduct by police members of the Agency. This includes both constables who are
seconded to the Agency from police forces (via the Authority) and constables of the Agency who
are directly recruited. This is a change from the current position in respect of constables
seconded to the Operational and Intelligence Group of the SDEA as in those circumstances it is
the Chief Constable of the seconded officer’s home police force who remains liable for any
wrongful acts. It will however bring the Authority/Agency model in line with the current Police
Authority/chief constable model whereby a chief constable is liable in reparation for the acts or
omissions of constables in his force (see section 39 of the 1967 Act).
37.
Subsection (2) makes it clear that whilst vicariously liable for wrongful acts of police
members the Director of the Agency is not personally liable and provides that it will be the
Authority who is responsible for paying any awards due under this section subject to the
restrictions set out. Again, this is in line with the Police Authority/Chief constable model in
section 39(2) of the 1967 Act.
Section 21 – Regulations relating to the Agency
38.
This section introduces a power for the Scottish Ministers to make regulations in respect
of the Agency, similar to those contained in section 26 of the Police (Scotland) Act 1967. This is
intended to bring the Agency into line with police forces as regards the framework that applies to
the appointment and regulation of police constables. This provision is required as police
members will not be subject to police regulations made under the 1967 Act.
39.
The regulations may cover such issues as pay and allowances, rank structure and
promotion.
Section 22 – The police support services: modification by order
40.
This section gives the Scottish Ministers the power by order made by statutory instrument
to add new services, or amend or remove existing services, from the list of police support
services to be provided by the Authority. Before exercising this power the Scottish Ministers
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must consult the Authority, people who represent the interests of chief constables, unitary police
authorities and joint police boards and any other appropriate organisation.
Section 23 – Use of the police support services
41.
This section empowers the Scottish Ministers, in the interests of the efficiency and
effectiveness of the police, to make regulations requiring all police forces (or a selection of
them) to make use of particular police support services. The purpose of such regulations would
be to avoid inefficient duplication of effort which might result if, for example, some police
forces used databases provided by the Authority while others chose to develop their own. This is
not an entirely new power as the Scottish Ministers currently have a similar power under section
36(2) of the 1967 Act to make regulations requiring police forces to use common police services
provided and maintained under section 36 of the 1967 Act.
42.
Subsection (4) requires the Scottish Ministers to consult the Authority, people who
represent the interests of chief constables, unitary police authorities and joint police boards and
any other appropriate organisations before using this power.
Section 24 – Inspections of the Authority’s services and the Agency
43.
This section requires the inspectors of constabulary appointed under section 33 of the
Police (Scotland) Act 1967 (who operate in practice as Her Majesty’s Inspectorate of
Constabulary or, for short, HMIC) to carry out periodic inspections of the Authority and the
Agency and to publish the reports of these inspections. HMIC already have this duty in respect
of police forces.
Section 25 – Inspections of the Authority request of the Scottish Ministers
44.
This section gives the Scottish Ministers the power to require HMIC to carry out an
inspection, and publish a report, on the Authority (including the Agency) or any of its functions
or activities. The Scottish Ministers already have this power in respect of inspections of police
forces.
Section 26 – Reports on inspection: powers of the Scottish Ministers
Section 27 – Revision of inadequate action plan
45.
These sections give the Scottish Ministers powers by which to secure remedial action if a
report by HMIC advises that any part of the Authority or the Agency is, or is likely to become,
inefficient or ineffective. The powers broadly mirror those which the Scottish Ministers have in
respect of police forces. In such circumstances the Scottish Ministers are empowered to require
the Authority to submit an action plan setting out its proposed remedial measures (or
alternatively to modify an existing action plan if there is one) within a deadline of between 4 and
12 weeks. Under Section 27, if the Scottish Ministers consider the action plan inadequate they
may inform the Authority of that fact and their reasons. In that event the Authority must consider
whether to revise the action plan.
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Section 28 – Directions
46.
This section gives the Scottish Ministers power to make directions to the Authority and/or
the Agency on any matter other than the operational matters of the Agency.
Section 29 – Transfer of staff, property etc.
47.
This section gives effect to schedule 3 which is concerned with the transfer of staff and
property etc. from the existing common police services to the Authority, and the Agency.
CHAPTER 2: COMPLAINTS AND MISCONDUCT
Section 31 – The Police Complaints Commissioner for Scotland
48.
This section establishes a Police Complaints Commissioner for Scotland, to be appointed
by the Scottish Ministers. More detail on the position of Commissioner is laid out at schedule 4.
Section 32 – Examination of manner of handling of complaint
49.
This section outlines the manner in which the Commissioner can review the way in which
a complaint against the police has been handled. The Commissioner is placed under a duty to
keep the complainer, and any person who is serving with the police who may be the subject of a
complaint, informed about the outcome of this review. Subsection (3) enables the Scottish
Ministers to set out exceptions to this duty but only in certain circumstances.
50.
The section goes on to lay out the process through which, following a review, the
Commissioner can direct that a complaint be reconsidered. The Commissioner can direct either
the appropriate authority in relation to the complaint (as defined in section 38A), or another
relevant authority (as defined in section 43) to reconsider the complaint which is referred to him
or her. The authority which reconsiders the complaint is known as the reconsidering authority.
There may be occasions when the Commissioner decides that in light of the circumstances of the
complaint that it is more appropriate that a police force or another relevant authority considers
how that complaint was handled, as opposed to directing the force or other appropriate authority
who initially received the complaint to reconsider this matter.
51.
Subsection (6) provides that a reconsideration process can include those parts of a
complaint subject to proceedings under the police misconduct regulations (section 26(2A)(a) of
the Police (Scotland Act 1967), but only through an assessment on whether or not those
regulations were properly adhered to.
52.
Subsection (7)(b) allows the Commissioner to directly supervise any reconsideration
process should he or she choose to do so.
Section 33 – Duty of Commissioner not to proceed with certain complaint handling reviews
53.
This section places a duty on the Commissioner to discontinue, or not proceed with, a
complaint handling review under certain circumstances. There will be circumstances where it
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will not be appropriate for a review of a complaint to be pursued by the Commissioner, for
example if a complainer had made complaints of a vexatious nature or if allegations of a criminal
nature came to light. Subsection (3) provides that these circumstances will be specified in
regulations made by the Scottish Ministers. Subsection (4) outlines the process that must be
followed by the Commissioner should a complaint handling review be discontinued or not
proceeded with.
Section 34 – Meaning of relevant complaint
54.
This section provides a definition of the kind of complaints that the Commissioner will be
able to consider for review. A person can make a general complaint about complaint one of the
bodies listed in subsection (1A) or about an act of omission taken by a person who is serving
with the police. Subsection (3) sets out what is meant by serving with the police.
55.
Subsection (2) sets out who can make a complaint. The section further provides that a
complainer does not have to be aware of the identity of a particular constable or person serving
with the police in order for their complaint against a police force or other relevant organisation to
be eligible for review by the Commissioner. Subsection 1B specifically provides that the
Commissioner will not have jurisdiction to deal complaints made against the police which
contain allegations of criminal behaviour. Overseeing the investigation of criminal complaints
will continue to be the responsibility of area procurators fiscal. The Commissioner will also not
review complaints about any matter which is related to a person’s employment or service with
the police force, even if that person is no longer serving with the police. Subsection (1C)
provides that the Commissioner will be able to review complaints made about off-duty behaviour
of any person serving with the police.
Section 35 – Appointment of a person to reconsider complaint
56.
This section explains how someone is appointed to carry out the reconsideration of a
complaint against the police. This person will be appointed by the reconsidering authority which
is charged with reconsidering the complaint, but if the Commissioner is directly supervising the
reconsideration process, the appointment would be subject to approval by the Commissioner.
Section 36 – Duty to keep complainer and Commissioner informed
57.
This section places a duty on the reconsidering authority or the Commissioner (if he or
she decides to supervise the reconsideration of a complaint), to keep the complainer, the
appropriate authority in relation to the complaint and any person who may be the subject of a
complaint informed of the progress of any reconsideration. This section also sets out that the
Commissioner, reconsidering authority must inform these persons of what action may be taken
following the reconsideration of the complaint and the outcome of the process. Subsection (4)
places a duty on any person charged with carrying out a reconsideration to provide the
Commissioner with any information that he or she requires to carry out his or her functions
Section 37 – Power of Commissioner to discontinue reconsideration
58.
This section gives the Commissioner the power to discontinue the reconsideration of any
complaint which is described in regulations to be made by the Scottish Ministers. These
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regulations will be subject to negative procedure and will set out the procedures that should be
followed if a reconsideration is to be discontinued. The section also sets out that the
Commissioner must inform the complainer, any person who may be the subject of a complaint
and the appropriate authority in relation to the complaint, if a reconsideration is discontinued.
Section 38 – Final reports on reconsideration
59.
This section places a duty on anyone appointed to carry out a reconsideration, upon its
completion, to submit a report to the Commissioner. A copy of that report must also be passed to
the police force or organisation which handled the original complaint and, where different, the
reconsidering authority.
Section 38A – Appropriate authority in relation to a complaint
60.
This section describes which police organisation is the appropriate authority for a
complaint, depending on the person or the organisation in respect of whom the complaint is
made. The appropriate authority is generally the authority which receives the complaint in the
first instance. So if a complaint is made against a constable of Lothian and Borders police force,
this force will be the appropriate authority in relation to the complaint.
Section 39 – General functions of the Commissioner
61.
This section requires the Commissioner to ensure that organisations within his or her
remit have in place effective and efficient complaints handling systems. The Commissioner can
also provide advice and make recommendations on how those systems and procedures can be
improved or modified.
Section 40 – Reports to the Scottish Ministers
62.
This section places a duty on the Commissioner to provide an annual report to the
Scottish Ministers, police forces, other organisations within his or her remit and the inspectors of
the constabulary on the carrying out of his functions. The Commissioner must also provide
reports on anything within his remit that the Scottish Ministers might require, and can provide
reports under his or her own initiative on anything the Commissioner considers appropriate.
63.
Subsection (5) places a duty on the Scottish Ministers to lay before Parliament and
publish all annual and other reports produced by the Commissioner.
Section 41 – Provision of information to the Commissioner
64.
This section places a duty on appropriate authorities (i.e. chief constables, police
authorities or joint police boards, the Authority and the Agency) to provide, at the request of the
Commissioner, information and documents required in order to carry out the Commissioner’s
functions.
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Section 42 – Power of Commissioner to issue guidance
65.
This section allows the Commissioner to issue guidance regarding the handling of
complaints or any other matter specified within this chapter of the Bill. Subsection (2) requires
the Commissioner to consult relevant persons and organisations before issuing guidance.
Subsection (3) places a duty on those issued with guidance by the Commissioner to comply with
the terms of that guidance.
Section 43 – Interpretation of Chapter 2
66.

This section provides definitions for various key terms used in this Chapter of the Bill.

CHAPTER 3: OTHER PROVISIONS
Section 44 – Allowances payable to special constables
67.
This section amends section 3 of the Police (Scotland) Act 1967 to clarify the basis upon
which certain allowances to be known as periodic payments can be paid to Special Constables.
Special constables are volunteer police officers who do not receive a salary but may receive
various allowances. This section will allow special constables to receive periodic payments in
recognition of their commitment to serve for a set number of hours, as set out in regulations
issued by the Scottish Ministers.
Section 45 – Appointments of assistant inspectors of constabulary and staff officers
68.
This section amends section 34 of the Police (Scotland) Act 1967 so as to remove the
current restrictions on the appointment of staff officers to the inspectors of constabulary. At
present, only constables from Scottish forces can be appointed as staff officers. The amendment
makes clear that any person is eligible to be appointed and that these appointments will be made
by the chief inspector of constabulary.
Section 46 – Constables engaged on service outside their force
69.
This section amends section 38A of the Police (Scotland) Act 1967 to allow the Scottish
Ministers, by order made by statutory instrument subject to negative procedure, to add to the
types of service undertaken by constables which can be regarded as relevant service for the
purposes of the 1967 Act. This is to allow flexibility for the future as new bodies are created in
which Scottish constables may be engaged on periods of temporary service. Some examples of
the types of service currently listed as being relevant service are, for example, service with the
Independent Police Complaints Commission for England and Wales, service under the
International Development Act 2002 and service with the Scottish Ministers in connection with
their functions under the Proceeds of Crime (Scotland) Act 2002. The significance of making it
clear that an officer on this sort of temporary service is on relevant service within the meaning of
section 38A is that it ensures that they retain relevant rights in respect of pay and pension and
can continue to be promoted in their police force as if they were still serving.
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PART 2: PUBLIC ORDER ETC.
CHAPTER 1: FOOTBALL BANNING ORDERS
Section 47 – Making of order on conviction of a football-related offence
70.
This section sets out the arrangements under which a court may impose a football
banning order on an individual convicted of an offence instead of or in addition to any sentence
the court could impose for the offence. The court must be satisfied that the offence involved the
person who committed it engaging in violence or disorder as defined in section 52 and that it
related to a football match. The court must also be satisfied that there are reasonable grounds to
believe that making the order would help to prevent violence or disorder at or in connection with
any football matches.
71.
Under subsection (6) an offence will automatically be regarded as related to a football
match if it is committed at the match or on the way to or from a football match. As an example,
where football fans who are attending different matches engage in violence or disorder with each
other on the way to their respective matches the offences would be regarded as being related to a
football match. The definition of a football match includes matches on television. For example a
person may be watching the match in a pub, wearing football colours, where a fight breaks out in
the pub during or after the match.
72.
In addition an offence will be regarded as relating to a match if it appears from all the
circumstances that the offence was motivated wholly or partly by a football match. In other
words, the court will need to find some link between the behaviour and a football match. This
could include, for example, where groups of rival supporters do not go to a football match but
instead meet at a different place for a pre-arranged fight. In some cases, it may be difficult to say
that the offence relates to a particular match. An example would be where there are two football
matches in the same city. The supporters from the different matches meet later on and offences
involving violence or disorder are committed.
Section 48 – Making of order on application to the Sheriff
73.
This section empowers the police to make a summary application to a Sheriff court for a
football banning order to be imposed against an individual and sets out the arrangements under
which a court may impose a football banning order following such an application. Firstly, the
court must be satisfied that the person against whom the order is sought has contributed to
violence or disorder in the United Kingdom or elsewhere. As with section 47, violence or
disorder is defined in section 52. The second test that the court will apply is in line with the test
for a banning order on conviction, namely whether there are reasonable grounds to believe that
making the order would help to prevent violence or disorder at or in connection with any football
matches. This section also sets out matters which the sheriff may take into account in deciding
whether or not to impose a banning order.
Section 49 – Content of order
74.
This section sets out the effect of a banning order. Certain requirements of the order are
mandatory and other requirements are at the discretion of the court. The order prohibits the
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person from attending any regulated football match (defined in section 51) and requires the
person to report at a police station in accordance with the reporting requirements in this Chapter
of the Bill (see, for example, section 57) in connection with certain regulated football matches.
The order must also require the person subject to the order to report initially to a police station
within 5 days of the order being made and to notify certain prescribed information to the football
banning orders authority within 7 days of the occurrence of any events that are relevant to the
order (schedule 4A sets out the list of events that require such notice and the information that
must be provided, for example within 7 days of a change of name and address the person would
be required to notify their new name and address to the football banning orders authority).
75.
Unless there are exceptional circumstances the order must also require the surrender of
the person’s passport when relevant overseas matches are to be played. These exceptional
circumstances might be that the person’s employment means he/she needs to travel frequently
(for example, an airline pilot). The banning order may, in addition to these mandatory
conditions, require the individual to comply with any additional requirements which the court
considers would help prevent violence or disorder at or in connection with football matches. This
could include prohibiting the person from football matches that are not regulated matches, such
as junior league matches if this was thought to be necessary.
76.
Subsection (7) sets out the maximum lengths of time a banning order may last, depending
on the circumstances in which the order was imposed.
Section 50 – Section 49: supplementary
77.
This section gives effect to schedule 4A (relevant events and prescribed information),
defines the meaning of the term imprisonment for the purpose of section 49(7)(a) and makes
clear that banning orders start on the day which the order is imposed by a court.
Section 51 – “Football matches” and “regulated football matches”
78.
This section defines football matches and regulated football matches for the purposes of
this Chapter and empowers Scottish Ministers to add matches to or remove matches from the list
of regulated football matches by order made by statutory instrument subject to negative
resolution. It also makes clear that this Chapter applies both to football matches that are played
or that are intended to be played.
Section 52 – “Violence” and “disorder”
79.
This section defines “violence” and defines the actions that constitute “disorder” for the
purposes of this Chapter.
Section 53 – Variation of certain requirements of order
80.
This section empowers courts, to impose or omit the requirement of an order imposed by
a court to surrender a passport if there are exceptional circumstances. It also empowers the courts
to impose, replace or omit any additional requirements imposed by the court under section 49(4).
The criminal and civil courts can both do this on the application of the chief constable of the
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police force in the area of which the person subject to the order resides, a chief constable who
believes that that person is in or is intending to come to the area of the chief constable’s police
force, or the person subject to the order who would need to show that there had been a relevant
change in circumstances which meant that the requirements were no longer necessary. It also
empowers civil courts to omit the requirement to surrender a passport imposed by the civil court
or to impose this requirement if it was not imposed when the order was first made. The civil
court can also do this on the application of the Chief Constable who applied for the order. For
orders imposed on conviction it will be the court that made the order which has power to change
the requirements. For orders imposed on application to a Sheriff it will be a sheriff sitting in the
original sheriff court district who can vary the order, although a sheriff court will also have
power to transfer proceedings to another sheriff court district if appropriate.
Section 54 – Termination of order
81.
This section empowers the courts to terminate a banning order which has had effect for at
least two thirds of its length, under certain circumstances, on the application of the person
subject to the order; and sets out the arrangements for this.
Section 55 – Information about making, varying or terminating order etc.
82.
This section specifies who the court must provide with copies of banning orders imposed
by the court or orders that vary or terminate an order. It sets out the arrangements for providing
copies of banning orders where the individual subject to a banning order is in legal custody. It
also provides for the Scottish Ministers to prescribe, by order made by statutory instrument
subject to negative resolution, additional persons who must be provided with a copy of the
orders.
Section 56 – Appeals
83.
Subsection (1) provides that a football banning order and any variation or termination of
such an order is to be treated as a sentence for the purposes of any appeal thereby attracting the
appeals procedure in the Criminal Procedure (Scotland) Act 1995.
84.
Subsections (1A) and (1B) provide that where a football banning order made by a
criminal court is quashed on appeal and it was not specified by the court that the order was
quashed on the grounds that the court erred in holding that the offence was one to which section
47(4) applied, the High Court of Justiciary may declare that the offence involved violence or
disorder and was related to a football match.
85.
Subsections (2)-(6) set out the appeals procedure in respect of football banning orders
imposed by the civil courts and the time limits that apply. An appeal can be made on a point of
fact or law.
Section 57 – Foreign matches: reporting and other requirements
86.
This section sets out the role and functions of the football banning orders authority and,
in following the football banning orders authority’s direction, certain constables, in relation to

15


457

These documents relate to the Police, Public Order and Criminal Justice (Scotland) Bill as
amended at Stage 2 (SP Bill 46A)

matches played outwith the United Kingdom. Specifically, it requires the football banning orders
authority to issue notices to those persons subject to banning orders. These notices require the
persons to report to a police station and surrender their passport if they have one, or declare that
they do not, if they do not. The football banning orders authority must issue these notices when it
is of the opinion that requiring the person to report is likely to reduce the risk of violence or
disorder at or in connection with the overseas match.
87.
Subsection (6) enables the football banning orders authority to establish criteria for
determining whether to impose a notice requiring a person to report and surrender their passport.
The criteria may be used for determining whether notices should be imposed in individual cases
or on particular groups of people. For example, it might be reasonable to establish criteria that all
supporters of a particular team subject to banning orders should be required to report and
surrender their passport when that team is playing abroad, if there has been recent trouble aboard
involving supporters of that team.
Section 58 – Notices under section 57(4): further provision
88.
This section provides that individuals subject to banning orders may not be required to
surrender their passport under section 57(4) except in the control period in relation to a match or
tournament played outwith the United Kingdom. It also defines what the control period is. For a
regulated football match outside the United Kingdom it is the period beginning 5 days before the
day of the match and ending when the match is finished or cancelled. For certain external
tournaments it may also be appropriate for a block control period to apply so that the person is
required to report and surrender their passport for the whole of the external tournament. The
block period will apply 5 days before the day of the first match in the tournament (excluding
qualifying games) and finish on the day on which the last football match is played. The Scottish
Ministers will require to prescribe by order made by statutory instrument subject to negative
resolution the external tournaments that should be subject to a block control period. These could
be tournaments such as the European Championships and the World Cup.
89.
Subsection (2) requires the police to return the passport to the individual as soon as is
reasonably practicable after the control period ends.
Section 59 – Sections 57 and 58: guidance
90.
This section requires the football banning orders authority to have regard to any guidance
issued by the Scottish Ministers that relates to their functions under sections 57 and 58 when
carrying out those functions.
Section 60 – Exemption from notice served under section 57(4)
91.
This section provides that persons who are subject to a football banning order may apply
for an order disapplying any notice issued to them under section 57(4) that requires them to
report to a police station and surrender their passport, or declare that they do not have a passport,
in connection with a particular regulated football matches outside the United Kingdom. Where
the application is made during a control period the constable responsible for a police station may
make the order but must refer the issue to the football banning orders authority unless this is not
reasonably practicable. Otherwise, the application will be made to the football banning orders


458

16

These documents relate to the Police, Public Order and Criminal Justice (Scotland) Bill as
amended at Stage 2 (SP Bill 46A)

authority. Where a constable makes an order disapplying any notice issued under section 57(4),
the constable must give written notice of this fact to the authority as soon as is reasonably
practicable. The applicant will require to show to the football banning orders authority’s or, as
the case may be, constable’s satisfaction that there are circumstances which justify them being so
exempted and that because of those circumstances the applicant would not attend the match or
matches if so exempted; for example, if they need to attend a family funeral abroad during the
control period.
92.
`The ability for a person to apply for an order disapplying the reporting and passport
surrender provisions is included to take account of articles 1 and 2 of Council Directive
73/148/EEC of 21 May 1973 in relation to freedom of movement, and also the comments of the
court in the case of Gough & Anor v Chief Constable of Derbyshire [2002] WWCA CIV 351 –
20th March 2002 in the context of the equivalent legislation for England and Wales in the
Football Spectators Act 1989. The court was satisfied that whilst restraints could be imposed on
persons leaving the country on the grounds of public policy, in order to ensure that the scheme
was proportionate under the European Convention on Human Rights, exemptions should be
permitted where the reason for going abroad was other than attendance at the regulated match.
Section 61 – Section 60: supplementary
93.
This section requires the football banning orders authority and the constable to have
regard to any guidance issued by the Scottish Ministers, which they shall publish from time to
time, when taking decisions under section 60. It also provides for the appeals process against the
decision of the football banning orders authority or the constable on their decisions to refuse to
grant an exemption under section 60.
Section 62 – Suspension of reporting requirements
94.
This section suspends the requirements for a person subject to a banning order to report to
a police station and surrender their passport during any period where the person is not resident in
Scotland. It also suspends certain requirements of banning orders from taking effect where the
person subject to a banning order is in custody. It provides that, if the person was prevented from
reporting initially to a police station because he or she was in custody, they must report to a
police station within 5 days beginning with the date of their release if, when they are released,
their banning order has more than 5 days to run.
Section 63 – Service of documents
95.
This section sets out the methods by which a document to be served under this Chapter
can be served on a person who is subject to a banning order.
Section 64 – Offences under this Chapter
96.
Subsection (1) makes it an offence (a) fail to comply with any requirements of a banning
order; (b) fail to comply with a requirement imposed by a constable under section 57(1) for
giving effect to an order in relation to regulated football matches outside the United Kingdom
and (c) fail to comply with a requirement imposed by the football banning orders authority under
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section 57(4) requiring them to report to a police station at particular times and attend a police
station to surrender their passport or make a declaration that they do not have a passport.
97.
Subsection (1A) provides that a person charged with an offence under subsection (1) will
have a defence if they can prove that they had a reasonable excuse for breaching the
requirements imposed by a banning order or a notice issued under a banning order.
98.
Subsection (2) provides that the punishment on summary conviction for breaching any
requirements of a banning order or failing to comply with a requirement imposed by a constable
under section 57(4) is imprisonment for up to 6 months, a fine of up to level 5 (£5,000) or both.
99.
Subsection (4) provides that the punishment on summary conviction for failing to comply
with a requirement imposed by the football banning orders authority under section 57(1) is a fine
not exceeding level 2 on the standard scale (£500).
100. Subsection (7) makes it an offence to provide false or misleading information in support
of an application for exemption from the reporting and passport surrender requirements. That
offence is punishable by summary conviction with a fine of up to level 3 on the standard scale
(£1,000).
Section 65 – Interpretation of Chapter 1
101. This section sets out who is the football banning orders authority and defines passport for
the purposes of this Chapter. The first football banning orders authority will be the chief
constable of Strathclyde Police who will establish a team to administer the orders on behalf of all
Scottish forces. This section also provides that Ministers may by order made by statutory
instrument subject to negative resolution procedure appoint a different authority to take on the
role and functions of the football banning orders authority.
CHAPTER TWO: PUBLIC PROCESSIONS
Section 66 – Notification of public processions
102. This section makes certain amendments to section 62 of the Civic Government (Scotland)
Act 1982 to provide local authorities with more powers to apply conditions to a procession. The
section extends the notice period before which the procession organiser must notify the local
authority of their intention to process from 7 days to 28 days, to give local authorities and the
police more time to consider applications, removes the ability of local authorities to grant
exemptions from the requirement to notify them of a procession and provides that section 62
does not apply to funeral processions organised by funeral directors. It also provides for the
Scottish Ministers to prescribe, by order made by statutory instrument subject to negative
resolution, other processions to be exempt from the notification requirements. This section also
allows local authorities to waive the 28-day notification requirement in exceptional
circumstances.


460

18

These documents relate to the Police, Public Order and Criminal Justice (Scotland) Bill as
amended at Stage 2 (SP Bill 46A)

Section 67 – Powers and duties of local authorities
103. This section makes certain amendments to section 63 of the Civic Government (Scotland)
Act 1982. It enables local authorities to consider a wider range of issues when deciding whether
a procession should take place, such as the risk of damage to property, disruption to the life of
the community and whether the procession would place an excessive burden on the police or
other public services. This section also requires local authorities to maintain lists of processions
held and prohibited in their areas and make them available to the public and empowers local
authorities to impose conditions on or prohibit the holding of processions that are specified by
the Scottish Ministers under section 62(11B) of the Civic Government (Scotland) Act 1982.
Section 68 – Minor amendments of 1982 Act
104. This section makes some minor amendments to the Civic Government (Scotland) Act
1982 including the addition of a new section 65A to require local authorities to have regard to
guidance issued by the Scottish Ministers when carrying out their functions under Part V of the
Civic Government (Scotland) Act 1982, which contains the law on public processions in
Scotland. The guidance will set out the steps that local authorities and others should take when
an application to hold a procession is being considered.
CHAPTER THREE: OTHER PROVISIONS
Offensive Weapons
Section 69 – Increase in maximum term of imprisonment for certain offences
105. This section amends sections 49(1)(a) (penalty on summary conviction for offence of
possessing an article with a blade or point in a public place) and 49A(5)(a)(i) (penalty on
summary conviction for offence of possessing an article with a blade or point in a school) of the
Criminal Law (Consolidation) (Scotland) Act 1995 (c.39) by increasing the maximum term of
imprisonment on summary conviction from 6 to 12 months. It also amends sections 49(1)(b)
(penalty on indictment for offence of possessing an article with a blade or point in a public place)
and section 49A(5)(a)(ii) (penalty on indictment for offence of possessing an article with a blade
or point on school premises) of the Criminal Law (Consolidation) (Scotland) Act 1995 (c.39) by
increasing the maximum term of imprisonment for these offences from 2 to 4 years.
Section 70 – Amendment of requirements for exercise of certain powers of arrest
106.

This section amends:
•

sections 47(3) (power of constable to arrest without warrant person suspected of
possessing an offensive weapon in a public place),

•

48(3) (power of constable to arrest without warrant person suspected of obstructing
search for offensive weapon) and

•

50(3) (power of constable to arrest without warrant person suspected of contravening
section 49(1) or 49A(1) or (2)) of the Criminal Law (Consolidation) (Scotland) Act
1995 (c.39).

19


461

These documents relate to the Police, Public Order and Criminal Justice (Scotland) Bill as
amended at Stage 2 (SP Bill 46A)

These amendments widen constables’ powers of arrest in relation to offences under:
•

sections 47(1) (offence of carrying offensive weapon in a public place),

•

48(2) (offences of obstructing a constable or concealing an offensive weapon from a
constable),

•

49(1) (offence of having in public place article with blade or point), and

•

49A(1) and (2) (offence of having article with blade or point (or offensive weapon)
on school premises).

Section 71 – Sale of knives and articles with blade or point to young persons
107. This section amends section 141A(1) of the Criminal Justice Act 1988 (c.33) (offence of
sale of knives and certain articles with blade or point to persons under sixteen) by increasing the
minimum age of persons to whom such items (other than knives designed for domestic use) may
be sold from 16 to 18 years of age. The amendment also makes clear that swords are included in
the list of items to which this provision applies.
Fireworks
Section 72 – Possession of prohibited fireworks: powers of search and arrest
108. This section amends the Fireworks Act 2003 to give police powers of search, seizure and
arrest without warrant in relation to possession offences created by regulations under that Act.
Sections 3 and 5 of the 2003 Act enable regulations to make provision prohibiting the possession
of fireworks by persons of a specified age and provision prohibiting the possession of fireworks
of a specified description including by persons of a specified description. At present, the
Fireworks Regulations 2004 (2004/1836) provide that subject to regulation 6 of those regulations
no person under the age of 18 years shall possess an adult firework in a public place and no
person shall possess a firework classified as category 4 under Part 1 of BS 7114, which are
generally the largest and most powerful fireworks.
109. The new provision sets out the powers of a constable in relation to searching, detaining or
arresting a person when the constable has reasonable grounds to believe that the person is
committing an offence in relation to the possession of fireworks as well as powers of seizure.
Control of Sex Offenders
Section 72A – Police to take data and samples from persons subject to notification
requirements
110. Section 72A amends the Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”) by
inserting a new section 19AA to allow the police to take relevant physical data (primarily
fingerprints and palm prints), or any DNA samples from persons subject to the notification
requirements of Part 2 of the Sexual Offences Act 2003 (“the 2003 Act”) (“relevant sex
offender”)., if the police have not previously taken a sample or data from these individuals, or if
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such material has been lost or destroyed. This section also amends section 87 of the 2003 Act so
that the police can also take a DNA sample as well as any relevant physical data from the person.
111. Subsection(1) provides that these arrangements only apply to persons subject to the
notification requirements of Part 2 of the 2003 Act.
112. Subsection (2) provides that the police will be able to take samples or data from any
person who was subject to the notification requirements of the 2003 Act at the time the
provisions commence, as well as any individual who becomes be subject to notification
requirements after commencement. The police will not be able to take samples and prints from
any person who may have been subject to the notification requirements before the date of
commencement, if that person was no longer subject to the requirements at that date.
113. Subsection (3) provides that a constable, or police custody and security officer (at a
constable’s direction) can take and retain any data or DNA samples by certain means specified in
section 18(6) and (6A) of the 1995 Act.
114. Subsection (4) provides that the police will not exercise their powers under this section, if
they have already taken data or DNA samples from a relevant sex offender who is subject to the
notification requirements after their conviction under sections 19(2) or 19A(2) of the 1995 Act.
If any data or samples which previously taken under these sections has been lost or destroyed,
the police will be able to use their powers under this section to take further data or samples.
115. Subsection (5) provides that the police can taken further DNA samples and data under
this section, if the data and samples that were initially taken have been lost or destroyed, or were
not suitable or sufficient for analysis.
116. Subsections (6) provides that the police may take data or DNA samples from a relevant
sex offender at a police station, prison, hospital or any other place where that person is held in
legal custody.
117. Subsection (7) provides that such data or DNA samples can also be taken from a relevant
sex offender is in a police station to comply with the other notification requirements of the 2003
Act, or if they have been arrested or detained under suspicion of breaching the notification
requirements.
118. The police may not have been able to exercise their powers under this section if a
relevant sex offender has not notified their details to the police. As the police will not know their
whereabouts, they will be unable to issue a notice requiring the relevant offender to attend a
police station. Although data and samples can be taken from a relevant sex offender who would
be arrested or detained under section 18 of the Criminal Procedure (Scotland) Act 1995 (the
1995 Act), section 18(3) of that Act provides that this material has to be destroyed if the offender
is not subsequently convicted of that offence. Therefore if a relevant sex offender is arrested
under suspicion of committing an offence under section 91 of 2003 Act, and the police do not
already have their data or DNA samples, the police will be able to take and retain their data and
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DNA samples under these powers. These powers do not affect the any powers which the police
may exercise to take data and DNA samples under section 18 of the 1995 Act.
119. Subsection (8) provides that the police must give a relevant offender at least seven days
notice that they are required to attend a police station to provide data or a sample. This notice
can specify the time of day or the periods of time in that day in which the offender should attend.
120. Subsection (9) provides that if a relevant offender is required to attend a police station to
give data or a sample under subsection (7) because a previous sample has either (a) been lost or
destroyed, or (b) is deemed unsuitable for the purposes of analysis, then these circumstances
shall be explained to the offender.
121. Subsection (10) provides that if a relevant sex offender is in a police station due to having
been arrested or detained for an offence relating to the notification requirements, and a sample is
to be taken the offender under this section, that this shall be explained to the offender.
122. Subsection (11) confers a power of arrest on the police if a relevant offender fails to
comply with the obligations to attend a police station within the requested timeframe.
123. Subsection (12) ensures that any of the powers which are exercised in this section are
without prejudice to the exercise of any powers in section 18 of the 1995 Act. If the police have
taken any data or samples from an individual under section 19AA of the 1995 Act, they will be
able to take data and samples under section 18 of the 1995 Act, if an individual is arrested or
detained under suspicion of having committed an imprisonable offence.
124. Subsections (3) and (4) make consequential amendments to sections 19, and 19A of the
1995 Act. These changes mean that the police will not be able to exercise their powers to take
data and samples from a relevant sex offender under those sections, if the police have already
taken this material under section 19AA of the 1995 Act. The police will be able to exercise their
powers under sections 19 or 19A of the 1995 Act, if any DNA samples or data which has been
taken under this section has been have been lost or destroyed.
125. Subsection (5) amends section 19B to enable the police to use reasonable force in
exercising the powers in section 19AA.
126. Subsection (7) amends section 87 of the 2003 Act by replacing subsections (4) and (5)
with a new subsection (5A) which permits the new section to operate alongside the notification
arrangements provided for by virtue of section 83(1), 84(1) or 85(1) of the 2003 Act. The police
will be able to take DNA samples and any data from a relevant offender when he or she attends a
police station to notify their details to the police. This will enable the police to obtain DNA
samples and data from these offenders without having to give them notice to return to a police
station so this information can be obtained.
127. Subsection (8) amends section 88 of the 2003 Act by inserting a new subsection (2A)
which makes clear that the police can take and retain any “relevant physical data” from a
relevant sex offender which is section 18(7A) of the 1995 Act.
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128. Subsection (9) amends section 91(1)(a) of the 2003 Act by inserting a reference to
subsection (5A). If a relevant offender fails to provide or allow any DNA sample or DNA
sample to be taken from him, that he will commit an offence under section 91 of the 2003 Act.
Section 72B – Sex offender notification requirements
129. Section 72B amends the Sexual Offences Act 2003 to require relevant sex offenders in
Scotland to provide the police with details of their passports in order to comply with the
notification requirements of Part 2 of the 2003 Act. This is achieved by amending sections 83,
84, 87, 91, and 138 of the 2003 Act, which contain the statutory powers governing the
notification requirements. The amendment to section 83 also confers power on the Scottish
Ministers to make regulations subject to affirmative resolution which prescribe further
information that sex offenders are required to provide to the police.
130.

Subsection (2) amends section 83 to:
•

insert subsection (5)(h) which provides that relevant sex offenders are required to
provide details of their passports to the police in order to comply with the
notification requirements of Part 2 of the Sexual Offences Act 2003;

•

insert subsection (5)(i) which allows the Scottish Ministers to make regulations
requiring those who are subject to the notification requirements to notify other
relevant information about him or his personal details as prescribed in the regulation;

•

insert subsection (5A) which provides the details of the passport that are required to
be provided. This includes the passport number, and dates of issue and expiry.

131. Subsection (3) amends section 83 to insert a subsection (8) to define passport for this
purpose. The definition includes passports issued by countries and authorities outside the UK.
132. Subsection (5) amends section 84 to insert subsections (e), (f), which provide that a
relevant sex offender has 3 days to notify the police if he has lost or ceases to have a passport, if
he obtains a new passport. A new subsection (g) is also inserted in consequence of the new
power in section 83(5)(i) to prescribe further notification requirements. The power allows
Ministers to prescribe by regulations subject to affirmative procedure the events in relation to
any information prescribed under section 83(5)(i) that will require to be notified under this
section.
133. Subsection (7) amends section 87 to insert subsection (5B) which states that when
notifying details under the Act, if requested to do so, a relevant sex offender must produce his
passport to the police so that it may be examined.
134. Subsection (8) amends section 91 to provide that a person commits an offence if he fails
to comply with section 87(5B).
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135. Subsection (9) amends section 138 to provide that regulations made under sections
83(5)(i) and 84(1)(g) will be subject to the Scottish Parliament’s affirmative resolution
procedure.
Section 72C – Information about release: power to require giving of specified information
136. Section 72C amends section 96 of the Sexual Offences Act 2003 by inserting two new
subsections. The Scottish Ministers may make regulations under section 96 which require any
person who is responsible for a relevant sex offender to notify any person who is specified in the
regulations of any occasion when that offender is transferred or released from an institution.
Subsection (2A) provides that any regulations made by Scottish Ministers under section 96 may,
also set out what information about that offender, a responsible person may provide to any
specified person. The regulations may also set out when a responsible person may give a
specified person a photograph of any part of him (i.e. photographs may be taken of an offender’s
face as well as distinguishing features, such as a tattoo).
137. New subsection (2B) makes clear that the meaning of “photograph” in the section is the
same as the meaning in section 88(2) of the 2003 Act.
Section 72D – Police powers of entry and examination of relevant offender’s home address
138. Section 72D amends the Sexual Offences Act 2003 (“the 2003 Act”) by providing a new
section 96A that sets out the procedure for the application for and issue of a warrant to enter,
examine and search the premises of registered sex offenders.
139. Subsection (1) of section 96A gives a sheriff power to issue such a warrant, on
application of a senior police officer, to enter and search the premises of a registered sex
offender and if necessary to use reasonable force, if he is satisfied that the necessary conditions
are met.
140. Under Subsection (2) the application for a warrant to enter, examine, and search will only
be granted if the sheriff is satisfied that;
•

the address has been notified as the relevant offenders home address or an address at
which the relevant sex offender resides or is regularly found;

•

that the relevant sex offender is living in the community and is not in legal custody,
prison, detained in hospital or outside the UK (subsection (4));

•

that a warrant would assist the police in carrying out a risk assessment as to
likelihood of an offender committing a sexual offence (subsection 3); and

•

the police have previously tried to gain access to the said premises on more than one
occasion but have failed to do so.

141. Subsection (5) provides that the sheriff will not need to determine the application for a
warrant, without the need to hear from the relevant offender or anyone with an interest in the
premises.
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142. Subsection (6) provides that the warrant to enter, examine, and search premises does not
allow the police to seize and retain anything found there.
143.

Subsection (7) states that a warrant will only be executed at a reasonable hour.

144. Subsection (8) provides that the warrant will expire after one month from the date when
the warrant is granted. The police will not be able to executive the warrant after this date.
145.

Subsection (9) provides that the warrant can only be executed on one occasion.

146. Subsection (10) provides that the powers described above will not prejudice any other
police powers to enter, examine, search, and seize (under warrant or otherwise) in the normal
way if they believe there is evidence to support the fact that an offence has been committed.
147. Subsection (11) provides definitions for the terms “the relevant force”, “senior police
officer”, and “sexual offence”.
PART THREE: CRIMINAL JUSTICE
Powers in relation to suspects
Section 73 – Power to require giving of certain information in addition to name and
address
148. This section amends Section 13 of the Criminal Procedure (Scotland) Act 1995 (c. 46)
(“the 1995 Act”) (which gives police constables certain powers in relation to suspects and
witnesses). Section 13(1)(a) of the 1995 Act empowers a constable to require persons whom they
suspect of committing an offence to tell them their name and address. Subsection (3) enables a
constable also to require a suspect or a potential witness to an offence to provide details of their
date and place of birth and details of their nationality as the constable considers necessary or
expedient for establishing the person’s identity. A failure to provide this information without
reasonable excuse is an offence.
149. Subsection (6) amends section 14 of the 1995 Act. Section 14(9) provides that a person
who has been detained is under no obligation to provide any information to the police, other than
their name and address. The amendments made by subsection (6) will put a person under an
obligation also to inform the police of their date and place of birth and details of their nationality
as the constable considers necessary or expedient for establishing that person’s identity. It will
not be an offence if a person does not provide this information to the police.
Section 74 – Power to take fingerprints to establish identity
150. This section also amends section 13 of the 1995 Act to give police officers the power to
take fingerprints to verify the identity of someone suspected of having committed an offence and
to establish if that person has committed any other offences. Constables will be able to use this
power in any place and will be able to take fingerprints outside a police station. The power will
be used by officers to confirm the identity of a suspect by checking these fingerprints against
25
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records in existing databases. Subsection (2) requires that fingerprints taken for these purposes
must be destroyed as soon as they have been used. They cannot be retained by the police.
151. Subsection (6) provides that it will be an offence for a person to refuse to allow a
constable to take fingerprints. Subsection (8) states that a device which is used for taking
fingerprints must be approved by an order made by the Scottish Ministers. Such an order will not
be subject to any parliamentary procedures.
Arrested persons: drug testing and reference for assessment
Section 75 – Testing of arrested persons for Class A drugs
152. Section 75 inserts two new sections 20A and 20B into the Criminal Procedure (Scotland)
Act 1995.
153. Section 20A provides that the police may test a person for a relevant Class A drug if he or
she has been arrested under suspicion of committing a relevant offence. The relevant offences
are listed in section 20A(8). A person who has been arrested under suspicion of committing any
other offence which is not a relevant offence can also be tested at the discretion of a senior police
officer if he or she believes that misuse of a Class A drug caused or contributed to the offence.
Section 20A(8) provides that the Class A drugs that will be tested for are cocaine and
diamorphine (heroin). Section 20A(2) provides that the police cannot test a person for a relevant
Class A drug if that person has already given a sample for testing after they have been brought to
a police station. Section 20A(5) sets out that a further sample can be taken if the original is not
suitable for analysis, was insufficient or was destroyed during the testing process.
154. Section 20A(3) sets out the conditions which must be met before a person is tested for a
relevant Class A drug. A sample must also be taken or provided within 6 hours of that person
being brought to a police station. To allow for the policy to be rolled out to particular parts of
Scotland and in stages, a sample can only be taken if the Scottish Ministers have made an order
by statutory instrument which states that mandatory drugs tests can be carried out in the area in
which the police station is located. Such an order will be subject to negative procedure of the
Parliament.
155. Section 20A(7) makes it an offence for an arrestee to refuse to comply with a drug test
under these powers if required to do so. The maximum penalties for committing this offence are
set out in section 20B(6). A constable is required to warn a person of this fact under section
20(4). When a person has been arrested for an offence (other than a relevant offence), a
constable must also inform that person that a senior police officer has authorised him or her to
take a sample, or require that person to provide a sample. A person must also be told of the
reasons why a senior police officer suspects that a Class A drug has been taken.
156. Section 20B supplements section 20A of the 1995 Act. Subsections (4) and (5) set out
procedures which must be followed if a senior police officer decides that a person should be
tested for a class A drug. Subsection (7) imposes a requirement to destroy a sample which has
been taken under section 20A. Subsection (7A) provides an exception to this, allowing retention
of a sample for the purposes of prosecution under section 79 (for failing to attend and stay for the
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duration of assessments) – in this case the sample needs to be retained to be produced in court,
but this must be destroyed as soon as possible once it is not longer needed for any proceedings.
Subsection (8) also sets down what the information gathered through a mandatory drugs test can
be used for. Section 20B(9) provides that the Scottish Ministers can add to or vary the list of
trigger offences and or relevant Class A drugs. Such an order will be made by statutory
instrument and will be subject to affirmative procedure.
Section 76 – Assessment following positive test under section 20A of 1995 Act
157. This section provides that an individual who has tested positive for a relevant Class A
drug will be required to attend a drugs assessment with a suitably qualified drugs assessor. A
person will be required to remain at that assessment for its duration. Section 76 also sets down
that the purpose of the drugs assessment is to establish whether or not the person is dependent on
or has a propensity to misuse Class A drugs and whether or not they may benefit from assistance
or treatment.
Section 77 – Requirements under section 76: supplementary
158. This section sets out the duties which are imposed on the police when a person is required
to attend a mandatory assessment into their drug misuse. A constable must inform a person
where the assessment will take place and advise them that they are required to attend that place
within 7 days and during certain times in order to obtain details of their appointment. A
constable is also required to inform a person that a failure to attend the assessment centre to
obtain details of their appointment, attend the assessment or remain there for its duration will
constitute an offence (subsection (3)). These duties must be carried out before the person who is
required to attend the assessment is released from custody.
Section 78 – Date, time and place of assessment
159. This section sets out the requirements on a drugs assessor when a person reports to the
assessment location to receive details of their appointment. The drugs assessor is required to
notify the person in writing of the date, time and place of the drugs assessment. Subsection (3)
provides that a drugs assessor is required to provide the person with notice of any change to the
date, time or place of the assessment. The notification must be sent registered or recorded
delivery and should also warn the person that they are liable to prosecution if they do not attend
and remain for the duration of the assessment.
Section 79 – Failure to comply with requirements under sections 76 and 77
160. Subsection (2) provides that a person will have committed an offence if they fail to attend
the assessment location to obtain details of their appointment, or fail to attend or to stay for the
duration of a drugs assessment. A drugs assessor must notify the police if an offence has been
committed.
Section 81 – Guidance for the purposes of Sections 76 to 79
161. This section sets out that constables or any other suitably qualified person carrying out
functions under these powers must have regard to any guidance issued by the Scottish Ministers.
27
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Section 82 – Interpretation of sections 76 to 79
162.

This section sets out certain definitions of terms used in sections 76 to 80.

Offenders assisting investigations and prosecutions
163. Sections 83 – 88 create a statutory framework to provide for sentence reductions and
immunity from prosecution for accused who co-operate in the investigation and prosecution of
their criminal colleague.
Section 83 – Assistance by offender: reduction in sentence
164. This section provides that the court, when sentencing accused persons who plead guilty in
proceedings on indictment before that court and who have entered into a written agreement with
a prosecutor (an “assistance agreement”) to provide assistance in relation to any investigation or
prosecution, must take account of the nature and extent of that assistance.
165. Subsection (3) requires the court, if it passes a lower sentence on account of the
assistance, to state that it has done so and what the sentence would otherwise have been.
Subsection (4) provides that the court does not have to make such a statement if it would not be
in the public interest (in which case the court must provide a written notice to the prosecutor and
the accused that it has passed a lower sentence on account of the assistance and stating what the
sentence would otherwise have been.)
166. Subsection (3A) provides that if the court, taking into account assistance given or offered
under an assistance agreement, does not pass a lower sentence it must state its reasons for doing
so. Subsection (4A) makes similar provision to subsection (4): the court does not have to state
why it did not reduce the sentence if it would not be in the public interest (in which case the
court must provide a written notice to the prosecutor and the accused stating its reasons for not
passing a discounted sentence.)
167. Subsection (5) clarifies that this section also applies to offences for which there is a
minimum sentence and also to sentences fixed by law in determining the minimum period of
imprisonment that a person must serve. Subsection (6) provides that the court's decision to take
into account the assistance provided or offered by a person does not affect any other power it
may have to take any other matters into account when determining that person's sentence,
punishment part or other minimum term of imprisonment. Subsection (7) clarifies the meaning of
certain references and includes provision allowing the assistance agreement to be made using
electronic communications.
Section 84 – Assistance by offender: review of sentence
168. This section provides that where an offender has been sentenced, following conviction of
an offence on indictment, and one of the conditions in subsection (2) applies, a prosecutor may
refer the case back to the court for review, if the offender is still serving the sentence and the
prosecutor considers it is in the interests of justice to do so. The conditions in subsection (2) are:
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•

That the offender received a discounted sentence on account of having entered into
an assistance agreement with the prosecutor but then fails to give assistance in
accordance with the agreement;

•

That the offender received a discounted sentence on account of having entered into
an assistance agreement with the prosecutor and then gives or offers to give further
assistance in pursuance of another assistance agreement;

•

That the offender did not receive a discounted sentence but then subsequently enters
into an assistance agreement with the prosecutor.

169. Subsection (3) ensures that where a person was convicted of an offence for which the
sentence was fixed by law, they must have pleaded guilty if their sentence is to be referred back
to court for a review under this section. Subsection (4) also provides that the case is to be
referred back to the court which passed the sentence or, if the sentence was passed on appeal,
that it is referred back to the court of first instance. Where possible any case referred is to be
considered by the judge or judges who passed the sentence or, if the sentence was passed on
appeal, by the judge who heard the case at first instance.
170. Subsection (4A) provides that a person is still serving a sentence for the purposes of
section 4(a) if they are been released from prison early (whether on licence or unconditionally)
under Part 1 the Prisoners and Criminal Proceedings (Scotland) Act 1993. Accordingly, a person
could, for example, be recalled to court to face the consequences of reneging on an assistance
agreement in circumstances where they have been released on licence into the community.
171. Subsection (6) gives the court a power to substitute a greater sentence where it considers
the person has failed to provide the agreed assistance (not exceeding the sentence it could have
passed but for the assistance agreement). Where a person has entered into an assistance
agreement for the first time or a further assistance agreement, subsection (8) gives the court a
power to take that into account and to reduce the individual's sentence accordingly. Subsection
(10) gives a right of appeal with leave of the High Court to the offender and to the prosecutor in
respect of any decision of the court in reviewing the sentence.
172. Subsection (11) requires the court, in passing a lesser sentence under subsection (8) or on
appeal under subsection (10) to state that it has done so in consequence of further assistance or
assistance given or offered for the first time. Subsection (12) provides that the court need not
make such a statement where it does not consider it to be in the public interest but in those
circumstances it must give written notice of the fact that is has passed a lesser sentence on
account of the assistance to the offender and the prosecutor.
Section 85 – Proceedings under section 84: exclusion of public
173. This section provides that a court in dealing with proceedings in respect of a sentence
review under section 84 can make an order to exclude people from the court who, in its opinion,
do not have sufficiently direct interest in the proceedings to justify their presence and to prohibit
publication of any matter relating to the proceedings. The court may only make such an order if
it considers that it is necessary to protect the safety of any person and that it is in the interests of
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justice. The court cannot, however, exclude the judge, an officer of the court, the prosecutor and
the other party to the proceedings as well as counsel or solicitor for that other party.
Section 86 – Section 84: further provision
174. Subsections (1) and (2) provide an order making power for the Scottish Ministers to make
provision in relation to the procedure to be following in proceedings for sentence review under
section 84. An order may apply with modifications the provisions governing appeals from
solemn proceedings set out in Part VIII of the Criminal Procedure (Scotland) Act 1995 or modify
that Part of the Act. The order is to be made by negative resolution procedure in the Scottish
Parliament or, if it modifies the 1995 Act, by affirmative resolution procedure
175. Subsections (3) and (4) provide an order making power for the Scottish Ministers to make
provision as to how a period served in custody; a period during which a person is released on
license under Part 1 of the Prisoners and Criminal Proceedings (Scotland) Act 1993 (c. 9); or a
period during which a person is on unconditional release under Part 1 of the 1993 Act, are to
affect the calculation of periods of time under the 1993 Act as they apply to a revised sentence
imposed under either section 84(6), (8) or (10) of the Bill. In making any such order the Scottish
Ministers may modify the 1993 Act.
Section 87 – Sentencing: consideration of undisclosed information
176. This section provides that when a person has been convicted of any offence, the court in
sentencing that person can take into account information contained in a report, including a report
provided electronically, from a constable or other officer of an organisation which has the
function of investigating offences, about assistance given by that person in relation to another
criminal investigation or prosecution. This section applies to assistance provided otherwise than
under an assistance agreement with the prosecutor.
177. With the agreement of the offender, the information will be made available by the
prosecutor to the offender, his or her counsel or solicitor and the court. However, if the offender
does not wish to disclose the information to his or her solicitor or counsel then it may be
provided by the prosecutor only to the offender and the court. Where the court takes the
information about assistance into account, it must not disclose the existence of the report or
whether it has passed a lesser sentence on account of the assistance given.
Section 87A – Appeals against sentence: undisclosed information
178. Subsection (1) applies to cases in which information has been presented to the court
under section 87 and the person sentenced under that section appeals against the sentence
imposed. In those circumstances the High Court must not disclose the information, the existence
of the report containing the information, or the fact that the person received a reduced sentence
by virtue of such a report, to any person other than the prosecutor, the appellant and, with the
appellant’s agreement, the appellant’s counsel or solicitor.
179. Subsection (2) applies other than in circumstances provided for under section 87A(1). It
is intended to ensure the anonymity of information provided under section 87 in circumstances
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where the court may become aware of it in respect of appeals which are taken by a person other
than the person sentenced under section 87. For instance, it would apply if the High Court
became aware of such a report in an appeal taken by a co-accused. It provides that the High
Court must not disclose, to any person, the existence of a report provided under section 87, or the
fact that a court has taken such a report into account when sentencing.
180. Subsection (3) provides for rules of court to be made which will allow a person sentenced
under section 87 to make representations to the High Court in confidence.
Section 88 – Investigation and prosecution of crime: immunity from prosecution
181. This section allows the prosecutor to grant a person an immunity from prosecution by
giving that person a notice in writing known as a conditional immunity notice. If a conditional
immunity notice is given to a person, that person may not be prosecuted for the offence or any
offence of a description specified in the notice and any proceedings for those offences which
have already commenced when the notice is given must be discontinued.
182. Subsection (3) provides that the notice must specify conditions to which its application is
subject, and it may specify the circumstances in which it does or does not apply. If a conditional
immunity notice ceases to have effect, the prosecutor must give notice to the person by the issue
of a written cessation notice as provided for in subsection (4). The cessation notice must state
when and why immunity ceased.
183. Where a cessation notice is issued and the person is to be subject to criminal proceedings,
subsection (5) provides that, if the person was given the conditional immunity notice after his or
her first appearance on petition in respect of the offence, that person is to be treated as not having
appeared on petition and accordingly, the time limits in section 65(1) of the Criminal Procedure
(Scotland) Act 1995 apply from the first appearance of the person on petition after the giving of
a cessation notice. Subsection (6) provides that other statutory time limits for the bringing of a
prosecution will run from the date the cessation notice is issued if the conditional immunity
notice was issued within the original time limit for bringing the prosecution. Similarly,
subsection (7) provides that where proceedings timeously commenced are discontinued
following the issuing of a conditional immunity notice and a cessation notice is subsequently
issued the statutory time limit for bringing the prosecution is to run again from the date the
cessation notice is issued.
184. Subsection (8) applies in circumstances where a conditional immunity notice has ceased
to have effect and proceedings are taken against the person to whom the conditional immunity
notice was given. In those circumstances this subsection provides that the fact that
communication has taken place between the prosecutor or anyone else and the person to whom
the notice was given does not constitute a ground on which a court can decide that proceedings
should not have been brought or continued.
185. Subsections (9) and (10) make provision in relation to notification by the person given a
conditional immunity notice of any change of address for the purposes of giving a cessation
notice. The procedure for giving a conditional immunity notice and cessation notice is set out in
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subsections (11) and (12). Subsection (13) makes provision of the use of electronic
communications in the giving of notices under this section.
Section 88A – Enforcement of Sea Fisheries (Shellfish) Act 1967
186. This section makes provision relating to the enforcement of restrictions imposed by, or
regulations made by, an order under section 1 of the Sea Fisheries (Shellfish) Act 1967 (a
“regulating order”).
187. Subsection (1) amends the Sea Fisheries (Shellfish) Act 1967 to insert new sections 4A to
4D, setting out the powers exercisable by British sea-fishery officers (principally officers of the
Scottish Fisheries Protection Agency (SFPA)) for the purpose of enforcing restrictions and
regulations made by or under a regulating order, together with supplementary provisions. These
powers are similar to those already available to SFPA for the enforcement of other fisheries
legislation such as the Inshore Fishing (Scotland) Act 1984 and orders for the enforcement of
Community restrictions and obligations made under s.30(2) of the Fisheries Act 1981. Sections
7(2) and (3) of the Sea Fisheries Act 1968 give the Scottish Ministers power to appoint any
person as a British sea-fishery officer, and to limit this appointment by reference to particular
matters, to a particular area or to a particular order or class of order. In appropriate
circumstances, the Scottish Ministers may appoint officers employed by the grantees of
regulating orders to be British sea-fishery officers for the purposes of enforcing their respective
orders, giving them access to these new enforcement powers.
188. Subsection (3) amends section 15 of the Sea Fisheries Act 1968 to make it clear that the
references in sections 3 (effect of grant of right of regulating a fishery), 4A and 4B of the Sea
Fisheries (Shellfish) Act 1967 to restrictions imposed by, or regulations made by, an order under
section 1 of that Act include references to restrictions imposed by, or regulations made by, the
grantees of the order with the consent of the Scottish Ministers.
PART FOUR: GENERAL
Section 90 – Equal opportunities
189. This section requires all persons (including organisations) who carry out their functions
under this Bill to do so in a way which encourages equal opportunities and, in particular, the
observance of the equal opportunities requirements. “Equal opportunities" means the prevention,
elimination or regulation of discrimination between persons on grounds of sex or marital status,
on racial grounds, or on grounds of disability, age, sexual orientation, language or social origin,
or of other personal attributes, including beliefs or opinions, such as religious beliefs or political
opinions. “Equal opportunity requirements" means the requirements of the law for the time being
relating to equal opportunities.
Section 93 – Subordinate legislation
190. This section sets out the arrangements for the Scottish Ministers to make orders and
regulations by statutory instrument under this Act and provides that, except where specified,
these statutory instruments are to be made by negative resolution procedure, which is where the
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instrument is laid after making and is subject to being annulled in pursuance of a resolution of
Parliament passed within 40 days after laying.
SCHEDULE 1: THE SCOTTISH POLICE SERVICES AUTHORITY
191.

Paragraph 2 establishes that the Authority is independent of the Crown.

192. Paragraph 3 sets out the membership of the Authority. Appointments are to be made by
the Scottish Ministers. There are three different categories of member: police force members,
who must be serving chief constables in a Scottish force; police authority members, who must be
conveners of unitary police authorities or joint police boards; and lay members, who cannot be
police officers or members of local authorities. The Board of the Authority will be appointed by
the Scottish Ministers and must normally comprise between 7-10 people including a lay
convener and, in addition, at least 2 of each category of member. However, under sub-paragraph
(5), the requirement for there to be at least 2 members in each category falls if, in the opinion of
the Scottish Ministers, adherence to this requirement would prevent the effective working of the
Board (for example, if it were not possible to find more than one police authority/board convener
or more than one chief police officer willing to serve on the Board). Police authority and police
force members may be appointed by Scottish Ministers only if they are nominated for
appointment by their representative bodies. Constables of police forces in the United Kingdom
and Islands, members of local authorities and members of the Authority’s staff are disqualified
from appointment as a lay member of the Authority.
193. Under sub-paragraphs (8) and (9), the Scottish Ministers may vary the overall size of the
Board by order made by statutory instrument subject to negative resolution procedure, after
having consulted the Authority and people who represent the interests of chief constables,
unitary police authorities and joint police boards.
194. Paragraph 5 requires the members of the Board of the Authority to elect one of their
number to be the deputy convener.
195. Paragraph 6 provides that each member may be appointed for such period as the Scottish
Ministers may determine and may be re-appointed for a single further term also for such period
as the Scottish Ministers determine. It also makes provision for resignations from the Board and
establishes that a police member or local authority member ceases to be a member of the Board
if they cease to be a chief police officer or a police authority/board convener, respectively.
196. Paragraph 7 empowers the Scottish Ministers to remove a member of the Board in any of
a number of specified circumstances.
197. Paragraph 8 imposes a duty on every member of the Board to ensure that the Authority is
run efficiently and effectively.
198. Under paragraph 9, the Scottish Ministers may determine rates of remuneration,
allowances, expenses, pensions and gratuities which shall be payable by the Authority to present
or former lay members of the Board, including the convener. Such payments may include
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compensation where a person ceases to be the convener or a lay member other than on the
completion of his or her term of appointment, but only if the Scottish Ministers consider that
there are special circumstances which make it right to do so. Sub-paragraph (7) establishes that
no remuneration, allowances or expenses can be made to police or local authority members of
the Board.
199. Paragraph 10 requires there to be a Chief Executive who will report to the Board of the
Authority. The Scottish Ministers will appoint the first holder of this post, after consulting
people who represent the interests of chief constables, unitary police authorities and joint police
boards, and also the convener of the Authority (if by then there has been an appointment to that
post). Subsequent Chief Executives are to be appointed by the Board of the Authority subject to
the approval of the Scottish Ministers. The Scottish Ministers will also determine the
remuneration, allowances, expenses, pensions and gratuities which shall be payable by the
Authority to the Chief Executive.
200. Paragraph 11 sets out provisions about the staffing of the Authority. The Authority’s staff
may be employees or may be police officers on secondment. Police officers on secondment to
the Authority (other than those appointed as members of the Agency – see paragraph 6 of
schedule 2) will be on relevant services under section 38A(1)(bd) of the Police (Scotland) 1967
Act. Schedule 5 paragraph 1(4) and (5) makes the relevant consequential amendments to the
provisions of the 1967 Act to set up the “relevant service” status of the seconded officers. In
particular and in line with equivalent provisions in the 1967 Act for constables who are on
“relevant” service with other bodies, the amendments provide that the constables continue to be
constables during the period of their secondment and are treated for particular purposes as
constables of their home force. The seconded constables are responsible to the Authority and
their pay and conditions are to be set by the Authority, subject to the approval of the Scottish
Ministers. Sub-paragraph (5) provides an order-making power for Scottish Ministers to apply
and modify provisions of the Police (Scotland) Act 1967 and any regulations made under it to
constables seconded to the Authority who are not police members of the Agency.
201. Paragraph 12 empowers the Authority to arrange pension schemes for its staff, other than
the Chief Executive or the Director or Deputy Director of the Agency, for whom specific
provision is made elsewhere in Schedules 1 and 2
202. Paragraph 13 empowers the Board of the Authority to set up committees, and the
committees to establish sub-committees. Each committee and sub-committee must be chaired by
a member of the Board of the Authority, but may include people who are not members of the
Board. Such people may be paid remuneration, allowances and expenses unless they are police
officers or members of local authorities.
203. Paragraph 14 empowers the Authority to decide on procedural matters, including the
quorum, for the Board, its committees and sub-committees. Determinations of the quorum can
only be made at a meeting of the Board attended by the convener and at least 4 other members of
the Board.
204. Paragraph 15 entitles the Board of the Authority to delegate functions either to
committees or to staff, and the committees to delegate to either sub-committees or staff. The sole
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exception is the function of issuing criminal record certificates under Part V of the Police Act
1997 (c.50). This function cannot be delegated to a committee or sub-committee.
205. Paragraph 16 gives the Authority flexibility in the way it carries out its functions, by
empowering it to do anything which appears necessary or expedient or conducive to these
functions. In particular, it may enter into contracts and may, subject to the consent of the Scottish
Ministers, acquire or dispose of property (including accepting gifts or loans), borrow money or
form companies (either alone or together with another party).
206. Paragraph 17 requires the Authority to keep accounts both for itself and for the Agency,
and to prepare a statement of accounts at the end of each financial year, whose form and content
must meet any specification issued by the Scottish Ministers. The Authority must send a copy of
the accounts to the Scottish Ministers who must in turn send a copy to be audited by the Auditor
General of Scotland.
SCHEDULE 2: MEMBERSHIP
ENFORCEMENT AGENCY

OF

THE

SCOTTISH

CRIME

AND

DRUG

207. Section 12(1)(a) provides for the appointment of a Director and Paragraphs 1(1) and (2)
provide that the first Director should be the Director of the SDEA in post when the Act comes
into force and that the continuation of the current Director’s appointment should be until the
expiry of the existing term. Subsequent Directors will be appointed by the Authority and
paragraph 1(3)(b) provides that the Director may hold office for a term of three years and
paragraph 1(5) enables this term to be extended by the Authority by a single period not
exceeding three years. Paragraph 1(6) provides that a member of the Authority may not hold the
office of Director and paragraph 1(6A) makes it clear that only persons who already hold the
rank of Deputy Chief Constable or who are eligible to apply for a post of that rank and satisfy
any requirements Scottish Ministers may set out in regulations may be appointed to the post of
Director. An appointment to the post is deemed to be a promotion to the rank of Deputy Chief
Constable by virtue of paragraph 1(6B). Paragraph 1(7) gives the Scottish Ministers the power to
change the rank of the Director’s post by order made by statutory instrument subject to negative
procedure.
208. Section 12(1)(b) provides for the appointment of a Deputy Director and paragraphs 2(1)
and (3) provides that the Deputy Director will be appointed by the Authority and will hold the
office for a term of three years which may also be extended by a further single period not
exceeding three years by the Authority. Paragraph 2(4) provides that a member of the Authority
may not hold the office of Deputy Director and paragraph 2(4A) makes it clear that only persons
who already hold the rank of Assistant Chief Constable or who are eligible to apply for a post of
that rank and satisfy any requirements Scottish Ministers may set out in regulations may be
appointed to the post of Deputy Director. An appointment to the post is deemed to be a
promotion to the rank of Assistant Chief Constable by virtue of paragraph 2(1)(4B). Paragraph
2(5) gives the Scottish Ministers the power to change the rank of the Deputy Director’s post by
order made by statutory instrument subject to negative procedure.
209. Paragraph 3 sets out the circumstances in which the appointment of the Deputy Director
or the Director can be terminated or suspended. Paragraph 3(1) gives the Authority the power to
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dismiss the Deputy Director and Director or require them to resign or retire on the grounds of
efficiency, effectiveness or misconduct.
210. Paragraph 3A sets out sets out the common appointment provisions in relation to both the
Director and Deputy Director. These are that the post holders are appointed subject to such
terms and conditions as Scottish Ministers may specify and on appointment become members of
staff of the Authority. If the Director or Deputy is seconded from a Scottish police force they
will be engaged on relevant service within the meaning of the Police (Scotland) Act 1967. If
they are not so seconded they will on appointment be appointed to the office of constable of the
Agency and will require to make a declaration as determined by Scottish Ministers in a similar
manner to the directly recruited police members.
211. Paragraph 5 provides that the Deputy Director may carry out the functions of the Director
during any absence, incapacity or suspension from duty or during any vacancy in the office of
Director.
212. Paragraph 6 sets out that police members of the Agency will be appointed by the
Authority after consultation with the Director and may either be a constable who is on
secondment in accordance with paragraph 11(2) of schedule 1 or someone who is appointed to a
police rank in the Agency in line with the Agency’s qualification for appointment regulations.
Sub-paragraph (3) provides that a constable who is seconded will be on relevant service for the
purposes of section 38A(1)(be) of the 1967 Act and will remain a member of staff of the
Authority. Sub-paragraphs 6(4) make special provision for the police members of the Agency
who are directly recruited. In particular these members are appointed to the office of constable of
the Agency and they must make a similar declaration to that made by Scottish constables on
appointment under section 16 of the 1967 Act. Paragraph 6(5) provides that the directly recruited
constables will have all the powers and privileges of a constable throughout Scotland.
213. Paragraph 7 makes provisions for the Authority to appoint support staff members to the
Agency. The support staff members will be employees of the Authority and continue to be
members of staff of the Authority, notwithstanding that they are also members of the Agency.
214. Under paragraph 8, the Scottish Ministers will have power by order made by statutory
instrument to apply appropriate provisions of the 1967 Act to the Director, Deputy Director and
police members of the Agency.
SCHEDULE 3: TRANSFERS OF STAFF AND PROPERTY
215. Paragraphs 2 – 4 set out the arrangements for the transfer to the Authority and the
Agency of constables and other (“support”) staff working in the existing common services and
parts of the Scottish police forces whose functions are to be taken on by those organisations.
216. Under paragraph 2, the Scottish Ministers may make a “staff transfer order” to effect this
transfer. Such an order will provide for the transfer of police officers who are currently on
secondment to the common services and “support” staff on secondment from police authorities
or joint police boards to the Authority; and for the transfer of staff on central service from the


478

36

These documents relate to the Police, Public Order and Criminal Justice (Scotland) Bill as
amended at Stage 2 (SP Bill 46A)

Scottish Ministers to the Authority. The order will also specify which constables and support
staff transferred will also become members of the Agency.
217. Once the Scottish Ministers have made a staff transfer order, sub-paragraphs (4)-(8)
provide for duties to be placed on the former “employer” (including police authority or joint
police board for police officers in a police force) of transferred staff, to set out the detail of their
own staff transfer arrangements including the terms and conditions for the constables who are to
be seconded to the Authority.
218. Paragraph 3 requires the Scottish Ministers to consult the Authority and, where relevant,
the Director of the Agency before making a staff transfer order. Likewise, sub-paragraph (2)
requires police authorities and joint police boards to consult the Authority and, where relevant,
the Director of the Agency before making a scheme in connection with transfer of their staff.
219. Paragraph 4 makes a number of provisions concerning employees of police authorities or
joint police boards who are subject to a staff transfer order. Sub-paragraphs (2)-(4) establish that
contract rights and obligations transfer from the former employer to the Authority on the transfer
date. Sub-paragraph (5) provides that employed staff may object in advance of their contract
being transferred to the Authority, in which case their contract is terminated at the end of the day
before the intended transfer day. This termination will not be treated as dismissal of a person for
the purposes of legislation. Sub-paragraph (7) provides that an employee can only terminate their
contract of employment by virtue of the staff transfer if they can show that the change of
employer was both significant and detrimental.
220. Paragraph 5 makes similar provisions in respect of transfer to the Authority of property,
rights and liabilities (including rights and liabilities that may arise from ongoing legal
proceedings). This transfer will be effected by a transfer scheme made by the Scottish Ministers
after consultation with the Authority and those police authorities or joint police boards with
property, rights or liabilities to be transferred.
SCHEDULE 4: THE POLICE COMPLAINTS COMMISSIONER FOR SCOTLAND
221. Paragraph 1 outlines the status of Commissioner, confirming that the Commissioner is
not a servant or agent of the Crown and does not therefore have the status, immunities or
privileges of such.
222. Paragraph 2 outlines the reasons for which someone would be disqualified from holding
the post of Commissioner. This would include someone who was an MP, MSP, MEP or member
of the House of Lords, current and former police officers and police staff and employees of the
Serious Organised Crime Agency and its predecessors.
223. Paragraphs 2 to 5 lay out the terms and conditions of appointment for the position of
Commissioner, the reasons for which a Commissioner can be removed from office, and
arrangements regarding the salary, allowances and pensions.
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224. Paragraph 6 allows the Scottish Ministers to appoint an acting Commissioner to carry out
the functions of the Commissioner should the position fall vacant. The paragraph also sets out
why someone might be disqualified from being appointed acting Commissioner and details
regarding the terms and conditions of such an appointment.
225. Paragraph 7 allows the Commissioner to appoint staff and set the terms and conditions
for those staff, including the making of pension contributions. The Commissioner can also make
arrangements for the payment of pensions, etc to anyone who ceases to be a member of staff,
including as compensation for loss of employment.
226. Paragraph 8 allows the Commissioner to do anything which appears necessary in order to
carry out the Commissioner’s functions. This includes entering into contracts.
227. Paragraphs 9 and 10 allow the Scottish Ministers to pay the salary and allowances of the
Commissioner (or an acting Commissioner) and any other sums that they consider necessary to
allow the Commissioner to carry out his or her functions. Duties are placed on the Commissioner
who must keep proper records, prepare annual accounts and send a copy of those accounts to the
Auditor General for Scotland for auditing.
228. Paragraph 11 places a duty on the Commissioner to provide the Scottish Ministers with
any information and documents they consider necessary to satisfy themselves that the functions
of the Commissioner are being carried out efficiently and effectively.
SCHEDULE 4A: SECTION 49(2)(B): RELEVANT EVENTS ETC.
229. This schedule sets out the relevant events and the corresponding prescribed information
that must be provided when each relevant event occurs for the purposes of section 49(2)(b), and
also provides definitions of the terms used.
SCHEDULE 5: MODIFICATIONS OF ENACTMENTS
230. Part 1 of the schedule makes consequential amendments to various Acts. It amends the
relevant service provisions in sections 38 and 38A 1967 Act that relate to the status of the
seconded officers to the Authority and the Agency. It makes a number of minor typographical
corrections to existing provisions of the 1967 Act and also a minor typographical correction to
the Criminal Justice Act 1988. It also provides for a tidying up repeal of those sections of the
Police (Scotland) Act 1967 and the Criminal Procedure (Consequential Provisions) (Scotland)
Act 1995 which refer to two-tier penalties for assaulting a police officer. Two-tier penalties were
abolished in 1982 but were not removed from these acts, despite having no effect.
231. Paragraphs 3B, 4A and 4B make consequential amendments to Part III of the Police Act
1997, the Regulation of Investigatory Powers Act 2000 and the Regulation of Investigatory
Powers (Scotland) Act 2000 to take account of the creation of the Scottish Crime and Drug
Enforcement Agency (SCDEA) to replace the SDEA, and also to provide the Director of the
SCDEA with the powers to authorise the use of intrusive surveillance and property interference
in relation to SCDEA operations. They also amend the rules for granting authorisations in both
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pieces of legislation to reflect the re-introduction of the rank of Deputy Chief Constable (DCC)
by the Criminal Justice (Scotland) Act 2003.
232. Paragraph 4 adds the Authority to the list of devolved public bodies to which the Ethical
Standards in Public Life (Scotland) Act 2000 applies.
233. New paragraph 4C adds the Police Complaints Commissioner for Scotland to the list of
bodies over which the Scottish Public Services Ombudsman has jurisdiction. This means that
the Ombudsman will be able to review any complaints of maladministration or service failure
made against the Police Complaints Commissioner. This paragraph also amends the Scottish
Public Services Ombudsman Act 2002 to ensure that the PCCS is the only body with
responsibility for non-criminal complaints made against police organisations.
234. Paragraph 5 adds the Police Complaints Commissioner for Scotland and the Scottish
Police Services Authority in respect of information relating to the services they provide under
section 3(2) only to the list of Scottish public authorities to which the Freedom of Information
(Scotland) Act 2002 applies.
235. Paragraph 6 adds the Authority to the list of specified authorities to which the Public
Appointments and Public Bodies (Scotland) Act 2003 applies.
236. Paragraph 7 substitutes references to the SDEA within the Serious Organised Crime and
Police Act 2005 with references to SCDEA and in addition ensures that those previously covered
by the protection of witness provisions in the Serious Organised Crime and Police Act 2005 i.e.
the Director of SDEA and those under his direction and control, continue to be covered as well
as adding the Director of the SCDEA and those under his direction and control.
237.
Part 2 of schedule 5 makes an amendment to subordinate legislation under the
Regulation of Investigatory Powers (Scotland) Act 2000, consequential on the changes to that
Act that are made by paragraph 4B of part 1 of schedule 5

——————————

FINANCIAL MEMORANDUM
INTRODUCTION
238. As required under Rule 9.7.8B of the Parliament’s Standing Orders, this revised Financial
Memorandum is published to accompany the Police, Public Order and Criminal Justice
(Scotland) Bill as amended at Stage 2. It has been prepared by the Scottish Executive in order to
satisfy Rule 9.3.2 of the Parliament’s Standing Orders in relation to the Bill as amended at Stage
2. It does not form part of the Bill and has not been endorsed by the Parliament.
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CONSULTATION
239. The main consultation document for this Bill, Supporting Police, Protecting
Communities: Proposals for legislation, was issued by the Scottish Executive in February 2005.
It sought views on a range of proposals designed to improve police effectiveness and enhance
community safety, all of which are now included in this Bill and described in this memorandum.
67 responses were received in total, 14 from private individuals and 53 from organisations
including 12 local authorities, 11 football or football supporters’ organisations, and 8 police or
police authority organisations. 18 responded on all of the issues in the consultation paper and,
due to the varied nature of the policies in the paper, 48 responded on one or some of the policies.
One did not respond to any of the topics but made other comments about the Police Bill.
240. A separate consultation exercise took place earlier in connection with the proposals,
described in this memorandum, on enforcement of fireworks offences. Consultation is also being
taken forward separately regarding allowances to special constables.
241. A further separate consultation took place in early 2006 on proposed legislation giving
powers to improve the enforcement of orders under section 1 of the Sea Fisheries (Shellfish) Act
1967.
242. Where respondents to the consultations made comments about resource implications,
these are reflected in this memorandum. The issue of resources was particularly prominent in
connection with the proposals for mandatory drugs testing, but largely peripheral in the
responses on other issues.
HOW POLICE COSTS ARE RECORDED IN THIS MEMORANDUM
243. Each section of this document identifies estimated costs or savings to police forces as
well as to the Scottish Administration, local authorities, other bodies, individuals and businesses.
These represent the costs or savings to the general policing budget held by police authorities or
joint police boards, who fund their local police force. Fife and Dumfries and Galloway Councils
are the police authorities for their respective areas. In other areas of Scotland the equivalent
functions are carried out by a joint police board which comprises representative members of the
various local authorities which make up the force area. Police authorities and joint police boards
are therefore part of Local Government, but for simplicity and clarity, throughout this document,
“General Costs on Police Forces” are shown separately, and distinguished from other costs on
local authorities.
244. The general budgets for police forces, held by police authorities and joint police boards,
are in turn funded by the Scottish Administration and local authorities. General funding for
Scottish police forces (just over £1bn in 2005-06) is split between ring-fenced Police Grant from
the Scottish Executive (51%) and local authority funding (49%) (with the local authority share
itself substantially supported by the Executive through Revenue Support Grant). The only
exception to the 51/49 split comes if a police authority or joint police board decides to set a
budget for its force above the ‘Police Grant-Aided Expenditure’ level suggested by the
Executive. In that event, the excess is met wholly by the local authorities.
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245. For clarity and to avoid double counting, the estimates shown for the Scottish
Administration and local authorities, in the individual sections of this memorandum, exclude any
shares of the estimates of General Costs on Police Forces.
246. In addition, the Executive also provides some additional direct funding to police
authorities and joint police boards, both as Capital Grants (£31m in 2005-06) and as additional
recurrent funding. This latter funding mechanism is normally used to fund particular initiatives,
often on a short-term basis and/or where the funding is ring-fenced for particular projects. It is
expected that one or other of these direct funding mechanisms would meet the costs described in
this memorandum for allowances for special constables and for the capital costs of fingerprint
readers. These are therefore shown as “Costs on the Scottish Administration” rather than
“General Costs on Police Forces”.
SUMMARY OF COST IMPLICATIONS OF THE BILL
247. The tables below summarise the costs resulting from the Bill, which are identified in the
remainder of this memorandum. Recurrent costs are shown in the middle column of the table,
with non-recurrent costs (and other relevant comments) shown in the final column. Unless
otherwise indicated all the recurrent costs are expected to begin from financial year 2007-08.
General Costs on Police Forces (51% from Executive, 49% from Local Authorities)
More reviews of complaints

Football Banning Orders
Additional reports to the Crown Office and Procurator
Fiscal Service arising from fireworks offences
Saving of patrol time from use of fingerprint readers
Time and materials for conducting drugs tests

Additional investigation costs as a result of sentence
reduction and immunity from prosecution
Total

£100k Paragraph
267.
Should be offset by
savings in due course.
£160k Paragraph 279.
£3k Paragraph 319.
-£2,000k Paragraph 340.
£122k Paragraphs 350-351
A
non-recurrent
further £9k would be
required for start-up
costs of the pilot.
£65k Paragraph 363.
-£1,550k

248. A net saving of £1,550,000 per annum on general policing costs would imply a notional
saving of £790,000 to the Scottish Executive (51% of the total) and £760,000 to local authorities
(49%). However, these savings would be in terms of time released for other duties and would not
be realisable in cash by the Executive or local authorities unless police budgets were reduced
accordingly. For this reason, these savings have not been netted off the other costs to the Scottish
Administration and the local authorities, shown in the tables below.
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Costs on the Scottish Administration
Board of the Scottish Police Services Agency
Senior Strategic Officer

Police Complaints Commissioner

Payments to special constables
Football Banning Orders: procurator fiscal, courts
and legal aid
Higher penalty for carrying a knife: additional
prison costs
Additional procurator fiscal, courts and legal aid
costs arising from prosecutions for fireworks
offences
Capital costs of fingerprint readers
Assessments and treatments for drug-related
offenders
Additional procurator fiscal, courts legal aid and
prison costs (net) as a result of sentence reduction
and immunity from prosecution
Additional witness protection costs as a result of
sentence reduction and immunity from prosecution
Total

£70k Paragraph 249. These
£100k are immediate costs,
beginning
around
October 2006. In the
longer term, likely to
be at least offset by
efficiency savings.
£1,000k Paragraph 269. Would
be higher, perhaps
£1.5m, in the set-up
year 2007-08
£750k Paragraph 274.
£81k Paragraph 286.
£150k Paragraph 313.
£24k Paragraph 320.

Non-recurrent Paragraph 342. £2m
per annum for 2 years
£1,660k Paragraphs 355 and
358. Subject to review
following 2-year pilot.
£160k Paragraph 374.

£200k Paragraph 375.
£4,195k

Costs on Local Authorities
Improved control of public processions
Total

£200k Paragraph 309.
£200k

Costs on Other Bodies, Individuals and Businesses
Fisheries
grantees

enforcement

by

Regulating

Order

Total
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249. Where there may be other marginal implications for other bodies, individuals and
businesses, comments on these are made within the individual sections of this memorandum.
250. It is intended that a number of measures set out in the Bill will contribute to a reduction
in violence and crime in the long term. This has the potential to reduce the demands on the police
and other elements of the criminal justice system, but it would be premature to anticipate any
cost savings.
SCOTTISH POLICE SERVICES AUTHORITY AND SCOTTISH CRIME AND DRUG
ENFORCEMENT AGENCY
251. This part of the Bill will establish the Scottish Police Services Authority (“the
Authority”) as a body corporate and will also provide for the Authority to establish and maintain
the Scottish Crime and Drug Enforcement Agency (“the Agency” and formerly the SDEA). Both
bodies will be wholly funded by the Scottish Executive. Any new costs associated with these
changes will therefore fall on the Scottish Executive.
252. The Bill will introduce new, simplified funding arrangements for the police support
services (“common services”), making them fully funded by the Scottish Executive rather than,
in some cases, jointly funded by the Executive and police authorities and joint police boards.
These revisions to the funding mechanisms will not in themselves make any difference to the
costs of these services. And where responsibility for funding particular services is changed as a
result of this Bill, budget adjustments between the various parties will be made, in order to
ensure a cost-neutral position overall.
253. For completeness, this section of this memorandum includes estimates of the amounts of
financial responsibility and budget which will transfer from police authorities and joint police
boards to the Executive. However, as these sums do not represent new financial burdens or
savings to either party, they have been omitted from the summary of costs in the tables above.
The only new costs will be those met by the Executive, described in paragraph 194.
General Costs on Police Forces
254.

There will be no new net costs on Police Forces from this part of the Bill.

255. However, the Bill will introduce changes in the sources of funding for the common police
services. The current position is:
•

Historically, the greater part of the funding for the common services has been split
50:50 between the Executive and police authorities and joint police boards, although
since 2004-05 funding has been 100% by the Executive.

•

Part of the SDEA is funded by the Executive but its Operational and Intelligence
Group, which comprises the greater part of the budget, is funded jointly by the
Executive and police authorities/joint police boards, in two ways: the funding for
OIG police officers is provided 50:50 between the Executive and police
authorities/joint police boards; and the funding for OIG support staff is funded by the
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Executive, with a 50% contribution then recovered from police authorities/joint
police boards.
•

The forensic science service is currently funded from within general police funding
(which itself comes 51% from the Executive and 49% from local authorities). The
Executive’s consultation on the Police Bill had proposed that simpler funding
mechanisms should be introduced for all of these services, with the SDEA being
funded 50:50 and all the other services funded wholly by the Executive. There was a
mixed response to these proposals. The great majority of respondents, with the
exception of COSLA, supported 50:50 funding for the Agency, while a significant
number also supported 50:50 funding for the common services across the board. For
its part, COSLA expressed concern that if the whole of the Agency’s costs were
funded on a 50:50 basis, and rose at greater than the level of inflation, in the long
term that could have a detrimental impact on the delivery of other services by local
authorities. Taking account of these various issues, and in particular the case for
funding arrangements which deliver the maximum degree of simplicity, certainty and
stability for the common services as a whole, the Executive has concluded that the
best way forward is to provide 100% Executive funding for both the Authority and
the Agency.

256. The net effect, compared with the funding position in 2005-06, is that police authorities
and joint police boards will cease to be responsible for forensic services and for meeting a share
of the Agency’s costs. Adjustments will be made to ensure that budgets are amended in line with
the new distribution of funding responsibilities.
Costs on the Scottish Administration
257. As noted above, the Bill will establish the Authority as a body corporate and will also
provide for the Authority to establish and maintain the Agency (formerly the SDEA). As a result
there will be new accountability and management mechanisms to oversee each of the existing
common police services and the Agency.
258.

In 2005-06, the budgets for the various common services were as follows:
•

Scottish Police College

£12.45m (excluding receipts of £600k)

•

Scottish Criminal Record Office

£9.8m

•

Scottish Police Information Strategy

£3.0m

•

Scottish Drug Enforcement Agency

£21.1m

•

Forensic science services (estimated)* £20m

*this includes Identification Bureaux and scenes of crime officers.
259. The combined recurrent cost of the common police services and the SDEA is therefore
about £66m, and the component organisations have a full time equivalent complement of nearly
1300 staff. The new costs will amount to only £170,000, which is ¼% of the overall budget. The
cost of remuneration and expenses for the Convener and lay members of the board of the
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Authority may amount to an estimated £70,000 per annum. The new post of Senior Strategic
Officer would add a further £100,000 per annum, with both costs beginning mid-way through
the preparatory year 2006-07. It is possible that there may be additional staff or other costs
depending on what decisions the SSO takes about the recruitment of support staff or office
accommodation, but it is not possible to quantify these costs as they would depend on decisions
taken by the SSO when he or she is appointed.
260. It is expected that bringing together the various common police services in a combined
organisation will in due course allow scope for eliminating duplication in back office services
and achieving consequential savings, although it is not possible at this stage to estimate the
amount of savings which could be realised. There may also be ‘once off’ start up costs resulting
from bringing together the various existing services into a single body, for example if new
financial management or accounting systems are required, but once again this depends on
assessments made and decisions taken much nearer the time. Overall, it is hoped that the
relatively small costs associated with the establishment of the new body will at least be offset by
the savings which can be realised by bringing the common services into a single body.
261. The modest administrative costs identified above are the only new costs which will arise
as a direct result of this chapter of the Bill. The running costs for the SDEA and the various
common police services - the Scottish Police College, Scottish Criminal Record Office, Scottish
Police Information Strategy, and Forensic Science Service – will not be directly affected by the
new management and accountability structure. It will of course be open to the Board of the
Authority to move money between the various common services it provides or to bid for greater
resources, subject to any terms and conditions which are attached by the Scottish Ministers in
relation to the Authority’s grant. The amount of the Agency’s grant will be set by the Scottish
Ministers.
Costs on Local Authorities
262.

This part of the Bill has no non-policing financial implications for local authorities.

Costs on Other Bodies, Individuals and Businesses
263. This part of the Bill has no financial implications for other bodies, individuals or
businesses.
INDEPENDENT POLICE COMPLAINTS BODY
General Costs on Police Forces
264.

There will be marginal costs on police forces as a result of these provisions.

265. The main functions of police forces in respect of handling and responding to complaints
will continue as before. Police forces will support procurators fiscal in the investigation of
criminal complaints, and will take the lead in investigating complaints against officers in their
own force or, in some cases, other forces. They will continue to respond to complaints about the
quality of service provided by the force which are not concerned with an individual officer.
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266. Where a complainer is not satisfied with the initial response, it is already possible to
appeal to have the handling of a complaint re-examined, by Her Majesty’s Inspectorate of
Constabulary (HMIC). However, given the new role of the Police Complaints Commissioner for
Scotland, it is anticipated that there will in future be a greater number of complaints – both in
respect of individuals and in respect of quality of service - which require to be reconsidered, in
some cases under supervision by the Commissioner.
267. The most recent figures produced by HMIC show that, in 2002/03, Scottish police forces
received 2823 complaint cases. 4% or 113 of these cases were referred to HMIC by dissatisfied
complainers. If we assume that the existence of a new, independent body will encourage a
further 10% of those who have complained to take their complaint further, then the PCCS could
receive an additional 282 referrals every year. That would bring the total to around 400, although
there is a significant margin of uncertainty around that total. The action by the PCCS would
vary. For many of these the follow-up may consist merely of brief enquiries to the force to
satisfy the Commissioner’s interest; but in some, the Commissioner would instigate a more wide
ranging review. The re-handling of these complaints would have some resource implications for
Police Forces. Overall it is anticipated that forces might need to reconsider an additional 100
cases at an average cost of no more than £1000 per case. The effect on police funding would
therefore be around £100,000.
268. However, offset against this will be the benefits to police forces from having a clearly
independent mechanism for reviewing the handling of complaints. This should lead to the earlier
resolution of some complaints. The new Commissioner will also support police forces to develop
a more systematic approach to quality of service complaints and help drive up the already high
standards for complaints, delivering a system that continually strives to be more effective and
efficient.
Costs on the Scottish Administration
269. The Scottish Executive will fund the establishment of the Police Complaints
Commissioner for Scotland, including staffing and accommodation. We anticipate that besides
the Commissioner, this will require about 10 full time equivalent staff. Its functions will be
similar to those of the Legal Services Ombudsman, whose running costs are around £700,000 per
annum for an office with 7 staff. On this basis we estimate that the annual running costs of the
office will be around £1.0m per annum. In the initial year, 2007-08, the costs may exceed this
owing to set-up costs, and could be as high as £1.5m.
Costs on Local Authorities
270.

This part of the Bill has no non-policing financial implications for local authorities.

Costs on Other Bodies, Individuals and Businesses
271. This part of the Bill has no financial implications for other bodies, individuals or
businesses. There will be benefits to some who, under the new arrangements, find it easier to
obtain a satisfactory review or reconsideration of their complaint. But these benefits will
typically not be of a financial nature.
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PAYMENTS TO SPECIAL CONSTABLES
General Costs on Police Forces
272. This aspect of police force funding will be provided 100% by the Executive, rather than
through general police funding.
Costs on the Scottish Administration
273. Special Constables play a valuable part within Police Forces, acting with and in support
of regular constables in a variety of operational duties. Under current arrangements, they are paid
certain allowances only. However, there has been a long term decline in the numbers of people
volunteering to be special constables in Scotland. The purpose of this new legislation is to clarify
the basis upon which Police Forces can pay a modest allowance to special constables in return
for their commitment to a certain number of duties. This clarification is required because the
current range of allowances is largely geared around compensating for out of pocket expenses,
whereas this new allowance will be concerned with rewarding Special Constables for their time
commitment. The intention is to improve recruitment and retention and to make it easier for
forces to plan more meaningful deployment of specials.
274. The costs of this provision will therefore depend on the number of existing specials who
opt to join the scheme, and the number of new specials who are recruited under these new terms.
Experience from the pilot suggests that about 500 of the current 1000 specials will both meet the
conditions for the allowance and opt into the scheme, each receiving a payment of £1000. As a
result, the immediate cost of the allowances will be £500,000. This is expected to rise as the
scheme encourages new recruits, the majority of whom are likely to receive the allowance. The
number of specials receiving the allowance could therefore rise to around 750 following the
introduction of this legislation. This would equate to a total cost of £750,000 per annum, and
would purchase a minimum of 135,000 hours of duty time for deployment on community
policing and other tasks. In the longer term the cost could rise even further if the scheme is
successful and serving Special Constables who previously opted out decide to opt in. This could
bring the total cost up to around £900,000.
Costs on Local Authorities
275.

This part of the Bill has no non-policing financial implications for local authorities.

Costs on Other Bodies, Individuals and Businesses
276. This part of the Bill has no financial implications for other bodies, individuals or
businesses.
FOOTBALL BANNING ORDERS
Background
277. On average, it is estimated that up to 100 Football Banning Orders (FBOs) will be
imposed each year, with eventually an estimated maximum of 300 orders in force in Scotland at
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any one time. This is based on a best estimate provided by the police of the numbers they would
expect to merit a banning order once they are up and running. We estimate that around 60 per
year will be imposed in the civil courts following a summary application by a Chief Constable
and 40 in the criminal courts following conviction for a football-related offence.
Costs on the Scottish Police service
278. There will be costs to the Police in terms of administering the banning orders by the
enforcing authority which will be a part of Strathclyde Police. The estimated 300 orders in force
in Scotland at any one time is about one tenth the size of the corresponding figures for England
and Wales, where administration of the system costs around £200,000 per annum. Given
diseconomies of scale, the administration of Scottish football banning orders could cost around
£40,000 per annum once the system is up and running.
279. There will also be costs on individual police forces of making applications for the civil
orders. Based on experience in England and Wales, the average cost of making a summary
application for a Football Banning Order will be about £2,000 per application. For 60 of these
applications per year, this would cost the Scottish police service in the region of £120,000 per
annum. The police will not incur costs in applying for the 40 orders per year imposed in the
criminal courts because the orders will simply be additional disposals at the end of court cases
that would have taken place anyway.
Summary
Scottish Police Forces
Function
Administration
Summary application for FBOs
Total

Costs
£40,000
£120,000
£160,000

280. The availability of Banning Orders will have other, indirect, implications for the costs of
football policing in Scotland. In the short-term it is likely that some forces will choose to
increase the resources devoted to this issue, to secure Banning Orders against key individuals.
(Indeed, it is understood some forces have already started to do this to prepare to take advantage
of banning orders when available.) On the other hand, beyond the initial period there should be a
net saving in the costs of football policing, because known troublemakers will be prevented from
attending matches and because others contemplating violence will face a disincentive to indulge
in such behaviour. Such decisions are operational matters for chief constables and no
assumptions have been made about either the short-term additional costs or the long-term
savings which may be realisable.
Costs on the Scottish Administration
Background and summary
281. Football Banning Orders will attract a number of court and legal aid costs. In making it
clear what these are for, it may be helpful to set out what the court procedures around Football
Banning Orders will be and how they will work.
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282. There will be two routes for imposing an FBO – civil and criminal. Only the former will
attract significant court and legal aid costs at the point when the initial action is taken. A court
decision to impose an Order in a criminal court would carry no additional costs because the order
would simply be an additional disposal at the end of a court case.
283. However, for both civil and criminal orders, there will be further court and legal aid costs
arising from appeals; from applications for variation of the terms (by either the banned person or
the police); and from applications for early termination. Secondly, whenever the terms of an
Order are breached, there may be prosecution, courts and legal aid costs in respect of this
offence.
284. People subject to Football Banning Orders will also be able to apply (to the police, acting
as the enforcing authority) for temporary exemptions from certain requirements of their banning
order and will in theory be able to appeal to a court against a refusal by the enforcing authority to
grant an exemption. This last has never happened in England and Wales – on only around 20
occasions has an application for an exemption been refused and none of these cases was
appealed to the courts. This suggests it is unlikely to happen in Scotland either and therefore no
costs are expected.
285. Overall, on the assumption of 60 orders per year in the civil courts and 40 in the criminal
courts, with assumptions on the numbers of appeals, variations, early terminations and breaches,
the total estimated costs on the Scottish Administration are shown in the table below. The
succeeding paragraphs set out the detailed assumptions which generate these figures. The various
unit cost assumptions have been provided by the Scottish Court Service, Scottish Legal Aid
Board and Crown Office and Procurator Fiscal Service, respectively.
Scottish Court Service
Function
Civil Football Banning Orders
Criminal Football Banning Orders
Breach of Orders
Total

Costs
£4,919
£448
£1,120
£6,487

Scottish Legal Aid Board
Function
Costs
Civil Football Banning Orders
£65,293
Criminal Football Banning Orders
£3,870
Breach of Orders
£3,435
Total
£72,616
Crown Office and Procurator Fiscal Service
Function
Costs
Civil Football Banning Orders
Nil
Criminal Football Banning Orders
Nil
Breach of Orders
£1,550
Total
£1,550
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286. Overall, the total costs to the Scottish Administration are estimated as £80,653 or around
£81,000 per annum.
Detailed assumptions - Civil Football Banning Orders
287. As noted above, we expect 60 orders to be imposed by the civil route each year. Costs
will apply to the Scottish Court Service and the Scottish Legal Aid Board.
Scottish Court Service – comprising both judicial salaries and Court Service running costs
288. 60 applications at an average cost of £53 per case gives a cost of £3,180. As around 1.5%
of sentences or sentences and convictions are appealed against, we anticipate 1 of these being
appealed to the Sheriff Principal (cost £416) and 1 to the Court of Session (cost £1111). We
would not expect more than 5% of football banning orders imposed on summary application to
attract applications for variations, which would be, in this case, a maximum of 3 cases per year,
at a cost of £53 each, giving a cost of £159. Based on figures from England and Wales, we
would not expect more than 2% of banning orders to attract applications for terminations, or one
civil case per year at a cost of £53. This gives a total estimated cost to the civil courts of £4,919
per annum.
Scottish Legal Aid Board
289. The Scottish Legal Aid Board advise that on average 66% of civil cases attract legal aid,
which in this instance would be around 40 cases per year. 40 cases in a Sheriff court could cost
the Legal Aid fund an average of £1,308 each (this was the average cost of cases in the SLAB
“other” category in 2003/04), giving a cost of £52,320. As above, we would expect 1 appeal to
the Sheriff Principal (average £3,039) and 1 appeal to the Court of Session (average £6,010); 2
out of 3 applications for variations to attract legal aid (£1,308 each); and one termination
application per year, also at a cost of £1,308.
290.

The total cost to the civil legal aid fund could therefore be around £65,293 per annum.

Detailed assumptions - Criminal Football Banning Orders
291. As noted above, we expect 40 orders to be imposed by the criminal route each year. Costs
will apply to the Scottish Court Service and the Scottish Legal Aid Board. There would be no
additional costs to the Crown Office and Procurator Fiscal Service because the evidence
presented to the court will be the same for the Banning Order as for the alleged offence.

Scottish Court Service - comprising both judicial salaries and Court Service running costs
292. For the criminal courts, the 40 anticipated summary cases themselves will not attract
additional costs due to Football Banning Orders because the order will simply be an additional
disposal at the end of a court case that would have happened anyway. The cost of appeals is built
into the cost estimates for the overall case and any appeal would most likely be against the
conviction and sentence as well as the banning order and thus should not attract significant
additional costs. Under the same assumptions as for civil orders above, we would expect 2


492

50

These documents relate to the Police, Public Order and Criminal Justice (Scotland) Bill as
amended at Stage 2 (SP Bill 46A)

applications for variations per year which would cost £448. On the same assumption as for civil
cases, above, we would expect one criminal case per year to attract an application for
termination, at a cost of £224.
293.

This gives a total cost to the criminal courts of £672 per annum.

Scottish Legal Aid Board
294. There will be no increase in legal aid costs for the summary proceedings as the football
banning order will simply be an additional disposal at the end of a court case that would have
happened anyway.
295. On the assumptions set out above, we would expect 1 appeal to the High Court at an
average cost of £2,496. This estimate is the entire cost of the appeal, although the appeal could
also be about the conviction or other disposal of the case. The average fixed cost to SLAB for
summary proceedings is £687. On the assumptions set out above, we would expect one
application each for variation and for termination, per year, each incurring legal aid at a cost of
£687.
296. This gives a total estimated cost to the criminal legal aid fund of around £3,870 per
annum.
Detailed assumptions - Breach of banning orders
297. Based on figures from the Home Office on arrests for the breach of English and Welsh
banning orders, we can assume that a maximum of 5% of football banning orders and additional
requirement orders will lead to arrests for breach of the orders. 5% of 100 cases gives us 5 cases
per year. Costs will apply to the Scottish Court Service, the Crown Office and Procurator Fiscal
Service (for prosecuting breaches of orders) and the Scottish Legal Aid Board.
Scottish Court Service
298. The 5 summary cases for breach of banning orders would cost £224 per case in judicial
salaries and SCS running costs, giving a total of £1,120 per annum. The cost of appeals is built
into the cost estimates for the overall case.
Scottish Legal Aid Board
299. As noted above, the average fixed cost to SLAB of a summary criminal case is £687. The
cost to the criminal legal aid fund for criminal cases related to the breaches of banning orders
could therefore be in the region of £3,435 per annum.
Crown Office and Procurator Fiscal Service
300. Each of 5 summary cases would attract costs to the fiscal of £310. The total would be
£1,550 per annum.
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Costs on Local Authorities
301.

This part of the Bill has no non-policing financial implications for local authorities.

Costs on Other Bodies, Individuals and Businesses
302. There will be no cost consequences for other bodies, individuals or businesses, because
the costs of administration of the orders and, in the short-term, increased football policing, will
be borne by police forces.
PUBLIC PROCESSIONS
General Costs on Police Forces
303. This part of the Bill should have no net costs on Police Forces. The requirement for
organisers to give notice of intended marches 28 days in advance rather than 7 days, may mean
that police forces are involved in slightly more planning meetings during the period leading up to
some marches. However, this should be a marginal cost and is likely to be offset by the savings
to the police which result from better planning and preparation for marches.
Costs on the Scottish Administration
304. This part of the Bill has no non-policing financial implications for the Scottish
Administration.
Costs on Local Authorities
305. The Bill will make no fundamental difference to the responsibility of local authorities: to
consider march applications; to decide if the march may go ahead; and to specify conditions if
necessary. Local authorities already have these powers and duties.
306. However, the Bill will introduce a number of minimum requirements concerning the
manner in which local authorities will carry out these duties. Specifically:
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•

By requiring organisers to give 28 days, rather than 7 days, notice of a march, the
Bill will allow time for local authorities to fulfil their role more thoroughly;

•

The Bill will require local authorities to assess the risks of allowing a march to
proceed and the organiser’s compliance with any code of conduct previously issued
by the Authority;

•

The Bill will require local authorities to make details of planned marches available to
the general public.

•

The Bill will require local authorities to have regard to any guidance issued by the
Scottish Ministers. Such guidance might include encouraging local authorities to
hold planning meetings and post-event meetings with the police and organisers, in
respect of sensitive marches; and encouraging them to inform and consult the local
communities on proposed marches.
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307. All of the functions newly specified in the Bill or likely to be set out in Scottish
Executive guidance may be seen as elements of good practice in the fulfilling of a local
authority’s basic regulatory function in respect of Marches and Parades. A number of local
authorities will already be carrying out risk assessments and local consultations in order to be
able properly to fulfil their duty of deciding whether a march should proceed. Likewise, local
authorities already have some systems in place whereby the public can find out what marches are
taking place. Furthermore, the Bill will retain flexibility for local authorities to streamline and
simplify the planning arrangements in respect of non-controversial marches. Arguably, therefore,
the Bill will impose no new requirements or functions on local authorities, beyond those which
they should already be fulfilling.
308. However, at least for some of the marches, the expansion of the time available to local
authorities to consult and plan is expressly intended to allow them to devote the necessary time
and resources to the job. In this respect it is the Executive’s intention that more local authority
resources should be deployed on this issue as a result of this Bill, and the Executive recognises
that this will lead to increased costs. The financial impact will vary between different local
authorities. For some, it is likely that the Bill will do no more than formalise the good practice
which is already in place, with negligible additional costs. For other authorities, the increased
planning time will make it possible for a modest increase in resources to achieve marked
improvements in planning.
309. Table 7.6 of Sir John Orr’s Review of Marches and Parades in Scotland identified that
only in 5 authorities were there a significant number of marches organised by the Orange Order
or by Republican groups (who were grouped within the “Catholic” category in the report). Our
assumption is that these local authorities will need to increase staffing for control of marches, as
a direct result of this Bill, perhaps by 5 staff in total (2 for Glasgow, 1 each for North and South
Lanarkshire, and a half-timer each for West Lothian and North Ayrshire). Assuming an average
salary of £30,000 per annum for these posts, and a further £50,000 for administrative costs to
support them, we estimate that the total cost to the local authority sector might be £200,000 per
annum.
Costs on Other Bodies, Individuals and Businesses
310. The more thorough planning regime may mean that some march organisers face marginal
additional requirements to comply with the planning requirements. On the other hand, businesses
along march routes will benefit – also marginally – from having better advance notice of
marches.
AMENDMENTS TO THE LAW ON KNIFE CRIME
Costs on the Scottish Police service
311. The increase in the minimum purchase age for non-domestic knives widens the coverage
of that offence. The intention is to restrict the sale of such knives to this age group, who account
for a substantial proportion of those convicted of the offence of carrying a knife in a public
place. Any saving accruing from a consequent reduction in the numbers arrested for the offence
of carrying a knife is likely to be similar to the additional costs to the police arising from the
widening of this offence and hence we anticipate that this will be cost-neutral overall.
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312. The changes to the police power of arrest will provide more flexibility for the police in
deciding how they should carry out their operational responsibilities. However, the extent to
which forces make use of these opportunities is an operational decision for chief constables. The
new power would not, of itself, increase the number of times that the police prepare a report to
the procurator fiscal concerning this offence and therefore has no direct resource consequences.
Costs on the Scottish Administration
313. The provision to increase the maximum possible sentence on indictment for carrying a
knife would have cost implications for the Scottish Prison Service. The availability of a higher
maximum is likely to result in a higher average sentence, and on the basis of current statistics on
length of custodial sentences for such an offence there is expected to be a rise in the number of
sentences longer than the existing maximum. Taking into account the number of such offences,
the cost implication for the Scottish Prison Service is estimated at around £150,000 per annum.
314. It is not expected that there will be any change to the costs of prosecutions, courts or legal
aid as a result of the increase in maximum sentence. Prosecutions will continue as before, and it
is assumed that they will continue to be dealt with by solemn procedure in the sheriff courts.
Costs on Local Authorities
315.

This part of the Bill has no financial implications for local authorities.

Costs on Other Bodies, Individuals and Businesses
316. Businesses which sell knives should already have established procedures in place to
ensure that they comply with the current minimum purchase age of 16. The costs of applying
these procedures to reflect a purchase age of 18 is expected to be minimal.
STOP, SEARCH AND SEIZE POWERS IN RELATION TO FIREWORKS OFFENCES
Introduction
317. In the six week period leading up to 5 November 2004, there were some 4,500 incidents
notified to the police involving an alleged misuse of fireworks. However, in the great majority of
cases there was no recourse to the procurator fiscal or the courts – because the officers dealt with
the incident themselves, because they were unable to trace the alleged offender, or because they
could not gather enough evidence to make a report to the procurator fiscal. In only a small
proportion, perhaps 100 cases, did the police make a report to the procurator fiscal; and in many
of these the alleged offence was vandalism rather than merely illegal possession of fireworks.
318. The number of incidents reported to the police is not expected to be affected by this
legislation. However, the Bill will give the police additional powers with which they will be
better able to gather evidence, particularly in lesser cases where the only offence is possession.
This will not make a material difference to the amount of time police spend following up
reported incidents, as they would in any case be attending the scene and speaking to witnesses,
etc. But in perhaps 20 cases per year, this legislation may make it possible for the police to make
a report to the procurator fiscal, typically of illegal possession. These cases will have cost
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implications for the police, the Crown Office and Procurator Fiscal Service, the courts and legal
aid. There is a significant margin of uncertainty around the estimate of 20 cases per annum,
which could in the event reasonably be anywhere between 0 and 50, with corresponding
implications for the associated cost estimates.
General Costs on Police Forces
319. The only additional cost to the police would be the costs of preparing a report to the
procurator fiscal on each of the above 20 cases, and giving evidence in court if required to do so.
On average it is estimated that this could take about 6 hours of police time per case, at a cost of
£150 per case or £3000 per annum in total.
Costs on the Scottish Administration
320. Each case reported to the procurator fiscal would carry costs for the Crown Office and
Procurator Fiscal Service (COPFS), the courts service and legal aid. Assuming all went through
a sheriff summary hearing, on average the costs per case are estimated as £310 for COPFS, £224
for the courts service (judicial salaries plus administrative costs) and £687 for legal aid. The total
costs for 20 cases would therefore be around £24,000 per annum.
Costs on Local Authorities
321.

This part of the Bill has no non-policing financial implications for local authorities.

Costs on Other Bodies, Individuals and Businesses
322. This part of the Bill has no financial implications for other bodies, individuals or
businesses.
CONTROL OF SEX OFFENDERS
General Costs on Police Forces
323. The monitoring of registered sex offenders is an established part of normal policing. The
measures in this part of the Bill will make some adjustments to the powers available to the police
to carry out this function, but do not change the overall task and so will have a marginal impact
on costs.
324. It is not expected that the powers of entry and examination will be used very often,
because compliance with requests for entry is expected to be high. Given the total of 3122
registered sex offenders in Scotland (as at 1 April 2006), it is estimated that the police might
want to use the powers of entry and examination in up to 100 cases over the first few years
following their introduction.
325. However, against the costs of this additional police activity can be offset a reduction in
costs of ongoing monitoring by the police. The need to take other courses of action to inform
the risk assessment process, when dealing with offenders who have long refused to co-operate,
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will be lessened with the advent of the new powers. Intensive surveillance, for example, is a
very expensive resource.
326. Furthermore, the new measures also provide that a sheriff will determine an application
without hearing from the relevant offender or anyone with an interest in the premises. In the
light of this, intimation of the application to the offender or any other person with an interest in
the premises will not be necessary
327. There are no cost implications for the police in extending the notification requirements
to include passport details. Relevant sex offenders will have to provide further evidence of their
identity to the police for the purposes of verification. It will also allow the police to confirm
compliance with the existing requirements on offenders to notify the police if they intend to
travel outside the United Kingdom, without the need to seek information from third parties
328. The measures amending section 96 of the Sexual Offences Act 2003 clear up a
perceived flaw in the existing legislation. Accordingly the regulations to be made under section
96 have a sharper focus. This will allow the police and other relevant persons to get more
relevant information and photographs that will better enable them to identify offenders and know
their exact whereabouts. For example, the regulations will provide that a responsible person has
to advise the police of the address at which the offender is intending to reside following his
release or transfer from prison or hospital. We do not see any cost implications to the police
associated with this measure.
329. The new powers to take DNA from relevant offenders have been introduced to deal
with offenders who have not had their DNA taken. The cost of a DNA kit and the subsequent
process of taking and analysing samples are estimated at £46. Dip sampling in several forces has
revealed a small number of registered sex offenders who are not recorded on the DNA Database.
This can occur when the opportunity to obtain mouth swabs has not been exploited. It can also
cover situations when forces deal with foreign sex offenders who take up residence in Scotland.
However with the advent of the new measures one large force has begun a trawl of those
offenders who have not had DNA taken and have obtained voluntary samples.
Costs on the Scottish Administration
330. This part of the Bill has no non-policing financial implications for the Scottish
Administration.
Costs on Local Authorities
331.

This part of the Bill has no non-policing financial implications for local authorities.

Costs on Other Bodies, Individuals and Businesses
332. This part of the Bill has no financial implications for other bodies, individuals or
businesses.
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DATE AND PLACE OF BIRTH
General Costs on Police Forces
333. Police officers already routinely ask those who they apprehend to give details of their
date and place of birth, and in the vast majority of cases the information is provided as requested.
All that this provision will do is to give police the power to enforce such requests on the rare
occasions that they may need to. It is anticipated that, with this backing, cooperation with such
requests will be virtually 100%. There will therefore be no additional costs from this provision,
and there may conversely be a marginal saving of time and effort in obtaining the information
from those who are initially reluctant.
Costs on the Scottish Administration
334. This part of the Bill has no non-policing financial implications for the Scottish
Administration. It is not expected that there will be any prosecutions for failure to comply with
the requirement to divulge date and place of birth.
Costs on Local Authorities
335.

This part of the Bill has no non-policing financial implications for local authorities.

Costs on Other Bodies, Individuals and Businesses
336. This part of the Bill has no financial implications for other bodies, individuals or
businesses.
TAKING FINGERPRINTS AT A PLACE OTHER THAN A POLICE STATION
General Costs on Police Forces
337. It is expected that, following this legislation, mobile fingerprint readers will become a
standard part of the equipment carried by police patrols. This has the capacity to make a
significant difference to the way that officers deal with those who commit minor offences.
Currently, officers deal with such offenders either on the spot (perhaps issuing a verbal warning
or a fixed penalty notice) or, if they wish to establish identity or conduct further investigations,
by taking them back to the police station where fingerprints can be taken. Under this legislation,
it will be possible for officers to verify the offender’s identity at the scene by checking whether
his or her prints match those stored on existing databases. This will reduce the number of
occasions when minor offenders have to be brought back to the station, saving a considerable
amount of police time.
338. The capital cost of fingerprint readers would probably be met by the Scottish
Administration (see below).
339. It is not possible to quantify the longer-term financial effects with any certainty.
However, it has been assumed that average utilisation of patrol cars is about 50%, and that each

57


499

These documents relate to the Police, Public Order and Criminal Justice (Scotland) Bill as
amended at Stage 2 (SP Bill 46A)

of 800 operational cars could have at least one occasion per week on which an unnecessary trip
back to the station is avoided.
340. Each trip back to the station which is avoided represents a saving of perhaps 1 hour each
for 2 police constables, with a notional cost of £50. On this basis the annual saving to police time
would be equivalent to £2 million of time-releasing savings.
341. There may be occasions when officers are able to use these powers to identify an
individual wanted for other offences who would not otherwise have been discovered. However
the vast majority of those wanted for other offences are likely to be identified and apprehended
in any case, and therefore any associated police and wider criminal justice costs are expected to
be negligible. The new powers and equipment will simply assist the police in some cases to
apprehend such individuals more quickly.
Costs on the Scottish Administration
342. The immediate cost would be the capital cost of the equipment. Chief constables will
ultimately decide how many fingerprinting units they wish to procure for their force, however we
estimate that approximately 1600 patrol cars will be fitted with a unit with up to another 400
procured for training, spares, etc. With the cost of an individual unit currently estimated to be
around £2000, the total cost is expected to be approximately £4 million. This cost might be
spread over 2006-07 and 2007-08.
Costs on Local Authorities
343.

This part of the Bill has no non-policing financial implications for local authorities.

Costs on Other Bodies, Individuals and Businesses
344. This part of the Bill has no financial implications for other bodies, individuals or
businesses. There would be a small saving of time for people apprehended in the street and who
can be dealt with quickly by officers rather than taken back to the station. But the financial value
of this benefit cannot be quantified.
MANDATORY DRUG TESTING AND ASSESSMENT
Preamble
345. Several of the responses to this part of the February 2005 consultation document,
Supporting Police, Protecting Communities, commented on the considerable and unknown
number of drug-related offenders who might enter treatment following a positive drugs test
under these provisions. The Executive accepts that there is no reliable basis for estimating how
many individuals might be referred for mandatory assessments under this scheme, nor how many
of those would accept the treatment that is offered as a result. The intention is therefore to roll
out these provisions in stages, beginning with a pilot exercise in priority areas, on a substantial
though restricted scale. In this way, it will be possible to gain experience of how to use the
system to bring maximum help to those with a drug dependency. The rate of roll-out will also be
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controlled so that the numbers entering treatment will not exceed the capacity of the treatment
services.
346. The Bill therefore provides that the provisions on mandatory drug testing and assessment
can be rolled out where needed, gradually and over a period of time, by Order of the Scottish
Ministers. The initial phase will be a two-year pilot starting in April 2007. During this phase, the
intention is to restrict operation of the provisions to a limited number of police stations in order
to achieve some 6000 tests per year which might, on the basis of experience in England and
Wales and the Scottish arrest referral schemes, lead to 3300 assessments and 500 additional
treatment places. Figures on the numbers of offenders charged with trigger offences suggest that
a pilot based on 4 busy city police stations might result in up to 6000 tests per year (on an
average of 1500 such tests in each).
347. The figures shown below and in the summary tables at the start of this memorandum
relate to the costs of the initial pilot. The extent of future roll-out has yet to be determined but it
is not envisaged that this would extend to the whole of Scotland. Rather, there will be a phased
and targeted approach, principally on those areas identified as having high levels of drug
prevalence and associated acquisitive crime. The pilots will help to establish the effectiveness of
this approach and so inform the extent of wider coverage needed.
348. At this stage our best estimate, given that we will already be targeting areas of high
prevalence in the pilot areas, is that phased roll-out could increase the additional costs by a factor
of five compared to the costs for the initial phase shown in this memorandum. If so, this would
bring the total policing costs to around £600,000 per annum and the Scottish Administration
costs to around £8m per annum. However, Ministers intend that such an expansion would only
take place after there was more reliable evidence available of both the costs and the benefits of
the scheme.
General Costs on Police Forces
349. The direct cost to the police from Mandatory Drug Testing of Arrestees will relate to the
police time taken up administering the test (and associated paper work etc). It is anticipated that
this will take place at the same time as other routine procedures are carried out on arrival at
police custody. The mandatory drug test will be an additional standard procedure for those
charged with one of the trigger offences. For the purposes of the Financial Memorandum we
have assumed that each test and associated paper work will take around twenty minutes and that
the significant majority of tests will be carried out by police constables. The hourly cost of a
police constable is £25.
350. At a cost of £25 per hour (for three tests), and assuming 6000 tests per year, this would
give a total cost in terms of police time of £50,000 per annum.
351. For costing purposes it is assumed that a similar testing technology to that used in
England and Wales is likely to be employed in the Scottish pilots. The consumable testing units
cost around £12 each and so, for 6000 tests, the annual cost for tests would be about £72,000.
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352. On the basis of the technology used in England and Wales, there would also be a one-off
cost of around £2000 for each pilot site for the IT hardware and other equipment needed to
support tests. It is likely that there would be also be one-off costs for training in use of the testing
equipment, provided by the test manufacturer. This cost is likely to be nominal (around £200£300 per day, during which users could be trained in a group). Overall this would add around
£9,000 one-off costs for the 4 police stations in the pilot.
Costs on the Scottish Administration
353. Both assessment and treatment costs will be directly funded by the Scottish
Administration during the two year pilot phase.
Assessment Costs
354. These costs relate to the assessment for treatment carried out on each offender required to
undergo treatment following a mandatory drug test. Assessment in this case is likely to mean a
short meeting with an assessor and a discussion and series of questions relating to drug misuse
and dependency. Similar assessments are carried out by Arrest Referral schemes. From the
experience of the Arrest Referral pilots with the greatest throughput we have established an
estimated unit cost for each such assessment of around £200.
355. From the experience of similar schemes in England and Wales we have established that
around 55% of those tested, test positive and will require to undergo assessment. This suggests
that from the 6000 tests carried out, approximately 3300 individuals may require assessment,
suggesting a total cost of around £660,000 per year.
Cost of Treatment
356. The costs of treatment relate to those individuals referred onto treatment following
assessment. This cost is the most difficult to establish for a number of reasons. Firstly, although
assessment following a positive drug test is mandatory, engagement with treatment is not. Even
those individuals referred onto treatment services may not attend or continue to attend for any
length of time. Whilst extrapolation of the data from the largest of the schemes in England and
Wales suggests that there may be up to 100 additional individuals engaging with treatment
services as a result of the proposed pilots, the early experience of the Scottish arrest referral
schemes suggests that a much higher number can be expected. We are therefore assuming that up
to 500 additional treatment places might be needed.
357. The costs of treatment are difficult to accurately estimate, principally due to the wide
range of treatment providers and treatment types available across the country. The treatment also
differs for heroin and cocaine.
358. A survey of treatment provision currently available suggests a rough costing of £2,000
per year for substitute prescribing (heroin) treatment and £1,500 per year for psycho-stimulant
(cocaine) treatment. However, given the current pattern of drug misuse in Scotland, it is
proposed to assume a unit cost figure of £2,000 per individual, which suggests additional
treatment cost of up to £1,000,000 per year.
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Costs on Local Authorities
359. This part of the Bill has no immediate non-policing financial implications for local
authorities.
360. No firm decisions have been taken at this stage as to which organisations/agencies will
have primary responsibility for carrying out the assessments. It is anticipated that either local
authorities through their addiction services or health boards will be in the lead but this will not
preclude either from contracting where appropriate with the voluntary sector for service
provision. In the event of local authorities assuming primary responsibility, full funding of the
assessment costs set out in paragraph 280 will be provided through the ring fenced funding
arrangements under section 27 of the Social Work (Scotland) Act 1968 for delivery of criminal
justice social work services.
Costs on Other Bodies, Individuals and Businesses
361. This part of the Bill has no financial implications for other bodies, individuals or
businesses. If the responsibility for providing assessments were transferred to health boards or
any other provider, the funding estimated above would also be transferred.
INCENTIVES FOR PROVIDING EVIDENCE FOR USE AGAINST OTHERS
Background
362. There are three distinct measures in the Bill which provide incentives for criminals to cooperate with law enforcement agencies. These are an assistance agreement scheme offering the
prospect of a reduced sentence; arrangements for immunity from prosecution in return for cooperation; and a sentence discount facility generally for past assistance. There is little evidence
available to indicate how widespread the uptake of these new provisions would be. However, to
calculate the financial consequences of these measures it has been necessary to make a number
of assumptions. Principally it is assumed that each year 5 accused will negotiate and enter into a
formal assistance agreement with the prosecution leading to the investigation and prosecution of
8 other alleged offenders; that 3 accused will be offered immunity from prosecution leading to
the investigation and prosecution of 6 alleged offenders, and that 10 convicted offenders will
seek a sentence discount from the courts for previous co-operation in criminal investigations and
prosecutions.
Costs on the Scottish Police service
363. There will be additional costs to police forces as a result of these measures. Information
and intelligence about other alleged criminals provided by co-operating offenders will require to
be investigated by the police and the results reported to the procurator fiscal for the possible
institution of criminal proceedings. The resources deployed by the police will vary according to
the nature of the crime being investigated and it has been assumed that a team of 6 officers
deployed for one week on each investigation would cost £4,600. The investigation of 14 alleged
offenders, on the basis of information provided as a result of co-operation, would therefore cost
about £65,000 per annum.
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Costs on the Scottish Administration
364. There will be additional costs to the Scottish Administration arising from these proposals,
in the procurator fiscal service, courts service, legal aid and prison service. However they will be
offset by savings to each as described in paragraphs 290-293.
Savings
365. Where an offender enters into an agreement to co-operate with the prosecution, he is
required to plead guilty. He may enter into such an agreement before or during the course of his
or her trial. The same would apply where an offender is granted immunity from prosecution.
Accordingly savings in trial costs will accrue to the Crown Office and Procurator Fiscal Service
(COPFS), the Scottish Court Service (SCS) and in legal aid. Such savings will vary depending
on whether the offender would have been tried in the sheriff court under solemn procedure or in
the High Court. In addition average costs have been used to take into account the different stages
in the prosecution at which an assistance agreement might be entered into or when immunity
might be granted. The average unit costs for sheriff solemn and High Court trials in 2003-04 are
as follows.
Agency
COPFS
SCS
Legal aid (excluding appeal)

Sheriff solemn
£6,332
£1,709
£2,211

High Court
£10,785
£3,713
£14,033

366. In relation to the assistance agreement scheme, it has been assumed that, of the 5 cooperating offenders, 3 would have been tried in the Sheriff Court and 2 in the High Court. It is
further assumed that there would be savings from 2 appeals that would not otherwise proceed.
The average costs for COPFS and SCS include an element for appeals: no such element is
included in the legal aid costs. It is estimated that an additional saving of £1,000 for each appeal
will accrue in legal aid costs. As a result, the total savings in trial costs from the assistance
agreement scheme will amount to £40,500 for COPFS, £12,500 for SCS and £36,500 in legal
aid.
367. In relation to immunity from prosecution, it has been assumed that of the 3 offenders
granted immunity, 2 would have been tried in the sheriff court and 1 in the High Court. It is
further assumed that the there would also be savings from 1 appeal not otherwise proceeded
with. Savings in trial costs from immunity from prosecution will amount to £23,500 for COPFS,
£7,000 for SCS and £19,500 for legal aid.
368. Savings will also accrue to the Scottish Prison Service (SPS). The average annual cost per
prisoner place in 2003-04 amounted to £33,244. In calculating the savings in prison costs from
all three measures, the following assumptions have been made. It is assumed that of the 5
offenders who would enter into an assistance agreement, 3 would have received the average
sheriff solemn custodial sentence of 14 months and 2 would have received the average High
Court sentence of 4 years 8 months. As a consequence of their co-operation it is assumed that
each sentence will be discounted by one third. It is also assumed that of the 3 offenders who
would be granted immunity from prosecution, 2 would have received the average sheriff solemn
custodial sentence of 14 months and 1 would have received the average High Court sentence of 4
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years 8 months. As a consequence of the grant of immunity from prosecution the full costs of
these sentences will not be incurred. In addition it is assumed further that 10 offenders will have
a reduction of one fifth of their sentence where under the third measure the courts have taken
previous assistance into account. These savings would build up over a few years after the
implementation of the new arrangements. Allowing for the fact that time served is normally less
than the full sentence, in the long run the recurrent annual savings are estimated to amount to
£120,500 for the assistance agreement scheme, £141,500 for immunity from prosecution and
£149,500 for the previous assistance arrangements giving a total prison service saving of
£411,500 per annum.
Additional costs
369. On the other hand, additional costs will arise from the negotiation of assistance
agreements with 5 co-operating offenders and the terms of the grant of immunity from
prosecution in 3 cases; the trial of 14 alleged offenders as a result of the information and
intelligence provide by these sources; and from custodial sentences imposed by the courts.
370. It is estimated that the negotiation of each assistance agreement and of the terms of each
grant of immunity would cost £500 making an additional cost to COPFS of £4,000.
371. It is assumed that a total of 14 alleged offenders will be tried as a result of co-operation
provided by associates under the assistance agreement scheme or following the grant of
immunity from prosecution. Accordingly, additional trial costs will be incurred by COPFS, SCS,
and in legal aid. It is assumed that 10 alleged offenders will be tried in the sheriff court under
solemn procedure and 4 in the High Court. The average trial costs for sheriff solemn and High
Court trials detailed in paragraph 295 above would apply. It is estimated that the additional
expenditure in trial costs will amount to £106,500 for COPFS, £32,000 for SCS and £86,500 in
legal aid. The legal aid figure includes provision for 8 appeals at a cost of £1,000 in each case.
372. Additional expenditure will also be incurred by SPS. It is assumed that 12 of the 14
prosecutions arising from information provided by co-operating offenders will result in
convictions and custodial sentences. It is assumed that 9 offenders will receive the average
sheriff solemn custodial sentence of 14 months and 3 would receive the average High Court
custodial sentence of 4 years 8 months. With the average annual cost per prisoner place in 200304 amounting to £33,244, and allowing for the normal length of time served for such sentences,
the additional annual expenditure in prison costs is estimated to amount to £482,000. As with the
savings, this cost would build up over a few years after the implementation of the new
arrangements.
373. Summaries of the total estimated savings and gross additional costs to the Scottish
Administration are as follows:
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Agency

Summary of Savings
Assistance agreement Immunity

COPFS
SCS
Legal aid

£40,500
£12,500
£36,500

Agency

Summary of Savings
Assistance agreement
Immunity

SPS
Totals

Agency

£23,500
£7,000
£19,500

£120,500
£210,000

£141,500
£191,500

Summary of additional costs
Assistance agreement
Immunity

COPFS
SCS
Legal aid
SPS
Totals

£62,000
£17,500
£45,000
£199,500
£324,000

£48,500
£14,500
£41,000
£282,500
£386,500

Sentence discount for
past assistance
-

Sentence discount for
past assistance
£149,500
£149,500

Sentence discount for
past assistance
-

374. The total gross estimated additional expenditure by the Scottish Administration for the
procurator fiscal service, courts service, legal aid and prison service will thus amount to
£710,500, and the savings to £551,000. The net additional expenditure will therefore amount to
£159,500, or around £160,000 per annum.
375. In addition, the Scottish Administration will need to meet the additional costs of witness
protection, which will be provided through the Scottish Crime and Drug Enforcement Agency.
Co-operating offenders may, for their own safety, require witness protection. It is anticipated that
these measures may increase the long-term cost of witness protection around 25%, which would
add £200,000 per annum to this cost. The need for witness protection for co-operating offenders
was identified as an issue by the Association of Scottish Police Superintendents. It suggested that
where such offenders are released from prison protection may be necessary for several following
years with potentially not insignificant costs falling on police budgets. These costs will however
fall to the Scottish Administration rather than police forces individually.
Costs on Local Authorities
376.

This part of the Bill has no non-policing financial implications for local authorities.

Costs on Other Bodies, Individuals and Businesses
377. This part of the Bill has no financial implications for other bodies, individuals or
businesses.
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REGULATING ORDER FISHERIES – ENFORCEMENT
General Costs on Police Forces
378.

There will be no new costs on police forces from this part of the Bill.

Costs on the Scottish Administration
379. The Bill allows for enforcement of each Regulating Order (RO) fishery to be undertaken
by the grantee, the Scottish Fisheries Protection Agency (SFPA), or a combination of the two.
380. The funding available to the SFPA will increase by £3.8m in 2006/07 and £4.3m from
2007/08. This increased funding is provided to meet the cost of additional Regulating Order and
other inshore regulation enforcement burdens. However, it will be a matter for the SFPA in
discussion with key stakeholders to decide how to divide this funding between enforcement of
Regulating Orders and its other inshore responsibilities.
381. There are currently only two Regulating Orders in place while one other proposed Order
is at the inquiry stage. It is possible that the cost to the SFPA of enforcing Regulating Orders
could rise in the longer term if further Regulating Orders are made. Given, however, that it takes
around two years to make a Regulating Order, it is clear that the costs of enforcing Regulating
Orders can be met from within the SFPA’s inshore allocation for inshore activities within the
current spending cycle.
Costs on Local Authorities
382.

This part of the Bill has no financial implications for local authorities.

Costs on other Bodies, Individuals and Businesses
383. There will be costs for RO grantees who take on an enforcement role. These costs would
be met from the income that a RO grantee receives from the management of the RO although it
is possible that other bodies (such as local enterprise companies) may opt to contribute to
specific costs. It is estimated that up to two RO grantees might take on some level of
enforcement by 2009 and that this activity could cost each RO grantee approximately £150k per
annum, depending on the size of the RO fishery and the level of the enforcement activity
undertaken. The total costs on RO grantees are therefore estimated as £150,000 in 2007-08 and
a recurrent £300,000 per annum from 2008-09.
384. As with the costs on the SFPA, it is possible that these costs could rise in the longer term
if further Regulating Orders are made.
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(b) proposed powers to make subordinate legislation in particular Bills or other
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legislation should be expressed as a power to make subordinate legislation.
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Subordinate Legislation Committee
22nd Report, 2006 (Session 2)
Police, Public Order and Criminal Justice (Scotland) Bill as amended at
Stage 2
The Committee reports to the Parliament as follows—
Introduction
1.
At its meetings on 16 and 23 May 2006, the Committee considered the
inserted or substantially amended delegated powers provisions in the Police,
Public Order and Criminal Justice (Scotland) Bill as amended at Stage 2. The
Committee reports to the Parliament on such provisions under Rule 9.7.9 of
Standing Orders.
2.
Under Rule 9.7.10, the Executive provided the Parliament with a
supplementary delegated powers memorandum 1 and correspondence with the
Executive is published in the Annex.
Delegated powers
3.
The Committee considered all of the powers as set out in the DPM and is
content with section 21(1), 37(3)(c), new sections 72B and 72B(5), section
76(1)(b), 86(1), 86(3), Schedule 1 paragraph 11(5), Schedule 2 paragraph 8 and
Schedule 3 paragraph 2(1). The Committee noted that the Executive had
fulfilled the undertakings it gave to the Committee following its comments at
Stage 1 and, where relevant, has amended the Bill.
New Section 72C (Information about release: power to require giving of
specified information) – Effect on section 96 of the Sexual Offences Act 2003
(Information about release or transfer)
4.
The Committee noted that this is an important power which could raise
sensitive issues, particularly in relation to confidentiality and that it could be
extended. It asked the Executive therefore to provide further clarification of why it
considered negative procedure to be appropriate in this instance.

1

Supplementary Delegated Powers Memorandum

SP Paper 565

1

Session 2 (2006)
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5.
In its response, the Executive considers that the negative procedure is
consistent with the level of scrutiny currently imposed and provides the appropriate
level of Parliamentary scrutiny required. In addition, the Executive does not
consider that the nature of information to be specified in any regulations under
section 96 which can disclosed about a relevant offender, requires the level of
scrutiny that the affirmative procedure would give.
6.
The Committee notes that the Executive appears to be aiming at parity with
the UK legislation on this subject, but would not assume that an instrument made
under similar powers should automatically be subject to the same procedure.
However, in this instance the Committee is of the view that, in the light of the
additional information supplied by the Executive, a case has been made for the
power as drafted in the Bill.
7.
The Committee is content with the Executive’s response and that the
power is precedented. It is also content that the power is subject to negative
procedure.
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Subordinate Legislation Committee, 22nd Report, 2006 (Session 2) - ANNEX
ANNEX
Police, Public Order and Criminal Justice (Scotland) Bill as amended at
Stage 2
New Section 72C (Information about release: power to require giving of
specified information) – Effect on section 96 of the Sexual Offences Act 2003
(Information about release or transfer)
8.
The Committee notes that this is an important power which could raise very
sensitive issues, including in relation to confidentiality. The Committee also notes
that the power can be extended. The Committee therefore asks the Executive to
provide further clarification of why it considers negative procedure to be
appropriate in this instance.
The Scottish Executive responded as follows:
9.
When scrutinising the original regulation making power under section 96 of
the 2003 Act the Westminster Parliament considered that negative resolution
procedures were appropriate because these powers did not seek to place any
obligations on a relevant sex offender to do anything or provide information to any
person. As the amendments to the regulation making power similarly do not place
any requirements or burdens on a relevant sex offender, the Executive considers
that the negative resolution procedure is consistent with the level of scrutiny
currently imposed and provides the appropriate level of Parliamentary scrutiny
required.
10. The regulations will make provision which will enable responsible persons to
provide basic personal information about a relevant sex offender, who will be
released or transferred, to a specified person such as the police. It is envisaged
that this information will include the address or addresses where the offender is
being released or transferred to, their date of birth or details of the offence which
that person has committed. It is not considered that the nature of information to be
specified in any regulations under section 96 which can disclosed about a relevant
offender requires the level of scrutiny of affirmative procedure.

3
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SUBORDINATE LEGISLATION COMMITTEE
EXTRACT FROM THE MINUTES
16th Meeting, 2006 (Session 2)
Tuesday 16 May 2006
Present:
Dr Sylvia Jackson (Convener)
Mr Stewart Maxwell
Murray Tosh

Mr Kenneth Macintosh
Mr Jamie Stone

Apologies were received from Mr Adam Ingram and Gordon Jackson.
Delegated powers scrutiny: The Committee considered the delegated powers
provisions in the following bill—
Police, Public Order and Criminal Justice (Scotland) Bill at Stage 2
and agreed to seek further clarification from the Executive.
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Mr Macintosh: We should do that, because the
sort of control that is exercised over such bodies
really makes which route the Executive goes a
matter of policy. The Executive certainly makes a
case that what ministers must direct are Executive
actions that are mostly administrative.
The Convener: According to the clerk, if we
pass any points to the lead committee this week it
will be unable to consider them. We should report
straight to the Parliament.

Police, Public Order and Criminal Justice
(Scotland) Bill: as amended at Stage 2
The Convener: We will consider the bill today
and next week. The stage 3 debate will be held on
Thursday 25 May.
On section 4, “Strategic priorities of the
Authority”, members may recall that, last
December, we asked the Executive to re-examine
its decision not to make the determination on the
strategic priorities of the Scottish police services
authority in the form of a statutory instrument.
Members will have received a copy of the
Executive’s response with their papers. It gives a
number of examples of times when the Executive
has followed a route similar to that which it has
taken in this instance. With regard to the education
example, the Executive points out that that was
completely different, as it affected every school.
Are we content to accept the provision as
currently drafted, or do we want to pursue the
point with the Executive?
Mr Macintosh: The Executive makes a good
case. Again, this is a situation in which it could
have followed various routes and there would
have been precedents for doing so. There are acts
that deal with police powers and police bodies and
leave matters to ministerial direction, while the
Standards in Scotland’s Schools etc Act 2000
says that the ministers’ decisions about national
priorities must come before the Parliament. Do we
have time to draw that to the attention of the lead
committee?
The Convener: We will have.

Mr Maxwell: I was not entirely convinced by the
argument in the Executive’s letter that the example
from the 2000 act is about national priorities and
that the bill is not. My understanding is that both
the bodies referred to—the Scottish crime and
drug enforcement agency and the Scottish police
services authority—will be national bodies and not
localised in any way. They will stand apart from
the various police forces. If national priorities in
education can be put forward, I do not see why
national priorities for those two national bodies
cannot be put forward in the same way. The
Executive’s argument is weak. That said, I do not
have any particular problem with the issue; it is
just that the Executive’s explanation does not
really stand up.
Murray Tosh (West of Scotland) (Con): I have
some sympathy with that, but the Executive makes
it clear that it will determine strategic priorities by
means that it says will be “consultative and
transparent”. That takes care of any practical
concerns that we might have.
The Convener: You are right. The Executive
makes a big thing about being consultative and
transparent. I propose that we report to the
Parliament that we have got our clarification.
Members indicated agreement.
The Convener: We move to further and
amended delegated powers. On section 21,
“Regulations relating to the Agency”, we had no
observations at stage 1 on the powers contained
in section 21(1). The additional powers simply
correct omissions from the original list. Are
members content with the powers and that they
are subject to the negative procedure?
Members indicated agreement.
The Convener: On section 37, “Power of
Commissioner to discontinue reconsideration”
section 37(3)(c) has been amended in relation to
the commissioner giving directions to the
reconsidering authority to consider a complaint.
The change widens the category of people to
whom such directions may be given. The
committee was content with the power in its
original form. Are we content with the power and
that it is subject to the negative procedure?
Members indicated agreement.
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The Convener: New section 72B, “Sex offender
notification requirements”, amends section 83 of
the Sexual Offences Act 2003. The amendment
provides a general regulation-making power for
ministers to extend the range of information
relevant to sex offenders that they must notify to
the police. This is an important power, which has
serious implications for offenders, including under
the ECHR. There is quite a bit in paragraph 65 of
the legal brief about what information could be
notified to the police. I am looking for members’
views on that.

The Convener: Is the negative procedure
sufficient, or should it be affirmative?

Mr Maxwell: I do not have any problem with
this. There was a wide-ranging discussion in the
Justice 2 Committee on the power and a great
deal of concern about some of the other areas that
it could be used for, but the Executive gave clear
policy reasons for including passport and bank
details, which were accepted by the lead
committee, and reasons why some of the other
areas would not be included. There was also a
debate about other possibilities in future. It
seemed entirely reasonable to the Justice 2
Committee that, on a policy basis, those should be
subject to regulation rather than being in the bill.

Murray Tosh: There is scope to ask why the
negative procedure is proposed. We have just
agreed that quite significant powers with ECHR
implications should properly be addressed through
the affirmative procedure, given the way in which
the power can be extended. While I would not go
as far as paragraph 70 of the legal brief and say
that a conclusion on one part shall be determined
by a conclusion on another part, it strikes me that
there is at least an analogy here, which is that the
powers are being extended in ways that we cannot
imagine at the moment. It would be interesting to
know why the Executive does not consider the
affirmative procedure appropriate.

The Convener: Are we agreed that the power
should be subject to the affirmative procedure?
Members indicated agreement.
The Convener: New section 72B(5) amends
section 84 of the 2003 act. This power is
consequential on the power in section 83(5)(i) of
the 2003 act, which we have just discussed. Are
members okay with this section?
Members indicated agreement.
The Convener: New section 72C, “Information
about release: power to require giving of specified
information”, amends section 96 of the 2003 act,
“Information about release or transfer”. The effect
of the amendments is that ministers will have the
power to include in the regulations a provision
requiring a person to provide notice of any
information about a sex offender that is listed in
the regulations when giving notice. The question is
whether members are content that the power be
delegated and, if so, whether affirmative rather
than negative procedure is more appropriate.
Paragraph 72 of the legal brief outlines some of
the issues about how that might work in practice.
Mr Maxwell: I had not previously noticed the
last sentence of paragraph 72, which says that the
power may require
“a responsible person to provide a photograph of any part
of the offender.”

Is that really what it means?
The Convener: Yes.
Mr Maxwell: I will say no more on that.
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Mr Macintosh: Negative is fine.
Mr Maxwell: The negative procedure is used
because it is mostly information such as a
person’s address and date of birth. I do not have
any problem with it.
The Convener: Should we ask for more
clarification on how the powers might operate in
practice?

The Convener: We can ask for clarification on
that.
Murray Tosh: The legal advisers look deeply
concerned.
The Convener: They were concerned about the
timing, but there is time.
Mr Maxwell: Surely there is not time. Stage 3 of
the bill is next week.
The Convener: It is a week on Thursday, so we
could get a response back by next week. Is it
agreed that we will ask for a bit more clarification?
Members indicated agreement.
The Convener: Section 76(1)(b), in section 76,
“Assessment following positive test under section
20A of the 1995 Act”, has been removed from the
bill as the power was regarded as superfluous. Are
members content simply to note that?
Members indicated agreement.
The Convener: Section 86(1) is on the power to
make provision in relation to the procedure to be
followed in proceedings for sentence review under
section 84. Following a query from the committee
during stage 1, the power’s procedure has been
changed from affirmative to negative. I take it that
we are content to note that.
Members indicated agreement.
The Convener: Section 86(3) is on the power to
make provision for taking account of time spent in
custody, on release on licence or on unconditional
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release when a sentence is reviewed under
section 84. The provisions to be contained in an
order will be of a detailed and technical nature.
Are we content with the power and that it is
subject to the negative procedure?
Members indicated agreement.
11:00
The Convener: Paragraph 11(5) of schedule 1
will give ministers the power to apply the
provisions of the Police (Scotland) Act 1967 to
constables who are seconded to the Scottish
police services authority to serve as members of
its staff. The fact that the new power is not subject
to the affirmative procedure is an oversight. The
Executive intends to lodge amendments to correct
that at stage 3. Do members accept the
Executive’s undertaking and that the affirmative
procedure is appropriate?
Members indicated agreement.
The Convener: Paragraph 8 of schedule 2 will
give ministers the power to apply the provisions of
the 1967 act to police members of the Scottish
crime and drug enforcement agency. The
modification provision has been extended to
include the director and deputy director of the
agency and to allow subordinate legislation that
has been made under the 1967 act to be applied
to the director and deputy director and to police
members of the agency. The Executive has
agreed to lodge amendments at stage 3 to make
the necessary consequential adjustments to
section 93 so that the affirmative procedure is
applied. Are members content?
Members indicated agreement.
The Convener: Paragraph 2(1) of schedule 3
will give ministers the power to make a staff
transfer order. The changes that were made at
stage 2 do not affect the substance of the power
and were, in essence, tidying-up amendments.
The committee approved the power in its original
form at stage 1. Can I assume that we are content
with the power, which is subject to the negative
procedure?
Members indicated agreement.
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SUBORDINATE LEGISLATION COMMITTEE
EXTRACT FROM THE MINUTES
17th Meeting, 2006 (Session 2)
Tuesday 23 May 2006
Present:
Dr Sylvia Jackson (Convener)
Mr Kenneth Macintosh
Mr Jamie Stone

Mr Adam Ingram
Mr Stewart Maxwell
Murray Tosh

Apologies were received from Gordon Jackson.
Delegated powers scrutiny: The Committee considered the delegated powers
provisions in the following bill—
Police, Public Order and Criminal Justice (Scotland) Bill at Stage 2
and agreed the terms of its report.
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Police, Public Order and Criminal Justice
(Scotland) Bill: as amended at Stage 2
The Convener: The next item is delegated
powers scrutiny of the Police, Public Order and
Criminal Justice (Scotland) Bill, as amended at
stage 2. Members will recall that, after last week’s
meeting, we raised one issue with the Executive.
We need to report on the bill after today’s meeting
because the stage 3 debate will take place on
Thursday.
New section 72C, “Information about release:
power to require giving of specified information”,
affects section 96 of the Sexual Offences Act
2003, which concerns information about release or
transfer. We asked the Executive to provide
further clarification of why it considers the negative
procedure to be appropriate in this case, given
that the power raises sensitive issues, particularly
in relation to confidentiality, and can be extended.
The Executive’s response suggests that it is
aiming for parity with the United Kingdom
legislation on the subject, although there is no
reason why instruments that are made under
similar powers should be subject to a similar
procedure. I make that point before Stewart
Maxwell does. The power has precedent, so the
committee may feel able to accept it in the light of
the information that it has received. Are we
content that the negative procedure should be
used, or do we want to continue to raise the
issue?
Murray Tosh: Given that the power apparently
has precedent, we can be more confident about
the European convention on human rights
implications.
Mr Maxwell: The stage 3 debate on the bill will
take place this Thursday, so there is nothing that
we can do about it. A manuscript amendment
could be lodged, but I doubt that it would be
accepted.
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The Convener: I suppose that we could stand
up and raise the issue.
Mr Maxwell: We could make the point, but I do
not see the point of that.
The Convener: Are members content that the
power should be subject to the negative
procedure?
Members indicated agreement.
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1838

Police, Public Order and Criminal Justice (Scotland) Bill
Marshalled List of Amendments selected for Stage 3
The Bill will be considered in the following order—
Sections 1 to 95
Long Title

Schedules 1 to 5

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 2
Hugh Henry
130

In section 2, page 2, line 1, at end insert—
<( ) The Agency may disseminate such information to—
(a) police forces;
(b) police forces maintained under section 2 of the Police Act 1996 (c.16);
(c) the metropolitan police force;
(d) the City of London police force;
(e) the Police Service of Northern Ireland;
(f) the States of Jersey Police Force;
(g) the salaried police force of the Island of Guernsey;
(h) the Isle of Man Constabulary;
(i) the Ministry of Defence Police;
(j) the British Transport Police Force;
(k) the Civil Nuclear Constabulary;
(l) the Commissioners for Her Majesty’s Revenue and Customs and any other
government department;
(m) the Serious Organised Crime Agency;
(n) the Scottish Administration;
(o) any other person who is charged with the duty of investigating offences or
charging offenders;
(p) any other person who is engaged outwith the United Kingdom in the carrying on
of activities similar to any carried on by the Agency or a police force.>

SP Bill 46A-ML

1

Session 2 (2006)
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Section 3
Hugh Henry
131

In section 3, page 2, line 19, leave out second <the> and insert <any>
Hugh Henry

132

In section 3, page 2, line 20, leave out from <other> to end of line 21 and insert <which are
delegated to the Authority by virtue of section 121 of that Act>
Section 4
Hugh Henry

15

In section 4, page 3, line 15, after <Director> insert <General>
Section 9
Hugh Henry

133

In section 9, page 5, line 13, leave out <constable> and insert <person>
Hugh Henry

134

In section 9, page 5, line 14, leave out <constable’s> and insert <person’s>
Hugh Henry

135

In section 9, page 5, line 18, at end insert—
<( ) person to whom by virtue of sub-paragraph (4A) of that paragraph of that
schedule, sub-paragraph (4B) of that paragraph applies.>
Section 10
Hugh Henry

16

In section 10, page 6, line 12, after <Director> insert <General>
Section 12
Hugh Henry

17

In section 12, page 6, line 33, after <Director> insert <General>
Hugh Henry

18
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In section 12, page 6, line 34, after <Director> insert <General>

2

Section 13
Hugh Henry
19

In section 13, page 7, line 11, after <Director> insert <General>
Section 14
Hugh Henry

20

In section 14, page 7, line 19, after <Director> insert <General>
Hugh Henry

21

In section 14, page 7, line 30, after <Director> insert <General>
Hugh Henry

22

In section 14, page 7, line 39, after <Director> insert <General>
Hugh Henry

23

In section 14, page 8, line 1, after <Director> insert <General>
Hugh Henry

24

In section 14, page 8, line 7, after <Director> insert <General>
Section 15
Hugh Henry

25

In section 15, page 8, line 9, after <Director> insert <General>
Hugh Henry

26

In section 15, page 8, line 12, after <Director> insert <General>
Hugh Henry

27

In section 15, page 8, line 18, after <Director> insert <General>
Section 16
Hugh Henry

28

In section 16, page 8, line 23, at end insert <General>
Hugh Henry

29

In section 16, page 8, line 24, after first <Director> insert <General>

3
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Hugh Henry
30

In section 16, page 8, line 24, after second <Director> insert <General>
Section 17
Hugh Henry

136

Leave out section 17
Section 19
Hugh Henry

31

In section 19, page 10, line 2, after <Director> insert <General>
After section 19
Hugh Henry

137

After section 19 insert—
<Disclosure of information by the Agency
(1)

Information obtained by the Agency in connection with any of its functions may be
disclosed by it if the disclosure is for any permitted purposes.

(2)

“Permitted purposes” means the purposes of any of the following—
(a) the prevention, detection, investigation or prosecution of criminal offences,
whether in the United Kingdom or elsewhere;
(b) the prevention, detection or investigation of conduct for which penalties other
than criminal penalties are provided under the law of any part of the United
Kingdom or of any country or territory outside the United Kingdom;
(c) the exercise of any function conferred on the Agency by section 2 or 18 (so far as
not falling within paragraph (a) or (b));
(d) the exercise of any functions of any intelligence service within the meaning of the
Regulation of Investigatory Powers Act 2000 (c.23);
(e) the exercise of any functions under Chapter 1 of Part 2 of this Act or Part 2 of the
Football Spectators Act 1989 (c.37), or of any similar functions under the law of
any part of the United Kingdom other than Scotland or England and Wales or of
any country or territory outside the United Kingdom;
(f) the exercise of any function which appears to the Scottish Ministers to be a
function of a public nature and which they designate by order.

(3)

A disclosure under this section does not breach—
(a) any obligation of confidence owed by the person making the disclosure; or
(b) any other restriction on the disclosure of information (however imposed).

(4)
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Information disclosed by the Agency under this section to any person or body must not
be further disclosed except—

4

(a) for a purpose connected with any function of that person or body for the purposes
of which the information was disclosed by the Agency, or otherwise for any
permitted purposes; and
(b) with the consent of the Agency.
(5)

Consent under subsection (4) may be given—
(a) in relation to a particular disclosure; or
(b) in relation to disclosures made in circumstances specified or described in the
consent.>

Hugh Henry
138

After section 19 insert—
<Disclosure of information to the Agency
(1)

Any person may disclose information to the Agency if the disclosure is made for the
purposes of the exercise by the Agency of any of its functions.

(2)

A disclosure under this section does not breach—
(a) any obligation of confidence owed by the person making the disclosure; or
(b) any other restriction on the disclosure of information (however imposed).
Section 19A

Hugh Henry
32

In section 19A, page 10, line 9, after <Director> insert <General>
Hugh Henry

33

In section 19A, page 10, line 9, leave out <Director’s> and insert <Director General’s>
Hugh Henry

34

In section 19A, page 10, line 11, at end insert <General>
Hugh Henry

35

In section 19A, page 10, line 12, after <Director> insert <General>
Hugh Henry

36

In section 19A, page 10, line 15, after <Director> insert <General>
Hugh Henry

37

In section 19A, page 10, line 18, after <Director> insert <General>

5
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Section 20
Hugh Henry
38

In section 20, page 10, line 20, after <Director> insert <General>
Hugh Henry

39

In section 20, page 10, line 26, after <Director> insert <General>
Hugh Henry

40

In section 20, page 10, line 27, after <Director> insert <General>
Hugh Henry

41

In section 20, page 10, line 28, after <Director> insert <General>
Hugh Henry

42

In section 20, page 10, line 29, after <Director> insert <General>
Hugh Henry

43

In section 20, page 10, line 30, after <Director> insert <General>
Hugh Henry

44

In section 20, page 10, line 31, after <Director> insert <General>
Hugh Henry

45

In section 20, page 10, line 34, after <Director> insert <General>
Hugh Henry

46

In section 20, page 10, line 36, after first <Director> insert <General>
Hugh Henry

47

In section 20, page 10, line 36, after second <Director> insert <General>
Section 21
Hugh Henry

48

In section 21, page 11, line 35, after <Director> insert <General>
Hugh Henry

49
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In section 21, page 12, line 2, after <Director> insert <General>

6

Hugh Henry
1

In section 21, page 12, line 24, at end insert—
<( )

Before making regulations under subsection (1) other than regulations with respect to
any of the matters mentioned in section 61(1) of the Police Act 1996 (c.16), the Scottish
Ministers must—
(a) submit a draft to the Police Advisory Board for Scotland; and
(b) consider any representations made by the Board as to the draft.>
Section 30

Hugh Henry
2

In section 30, page 15, line 12, at end insert—
<“joint police board” means a joint police board constituted under an
amalgamation scheme made under the 1967 Act;>
Hugh Henry

3

In section 30, page 15, leave out lines 14 and 15 and insert—
<( ) each police authority whose area is not combined by virtue of an
amalgamation scheme under the 1967 Act with the area of any other police
authority; and>
Hugh Henry

4

In section 30, page 15, leave out line 16 and insert—
<( ) each joint police board;>
Before section 31
Jackie Baillie

*139 Before section 31, insert—
<Investigation by Scottish Public Services Ombudsman into police conduct
(1)

The Scottish Public Services Ombudsman Act 2002 (asp 11) is amended in accordance
with subsections (2) to (8) below.

(2)

After section 5(1)(e) there is inserted—
“(f) in relation to a listed authority which is a police body listed in Part 1 of
schedule 2, action taken by or on behalf of the body which does not
appear to constitute a crime.”

(3)

In section 7(1), at beginning, there is inserted “Except in relation to an investigation into
any action by a police body listed in Part 1 of schedule 2”

(4)

After section 15, there is inserted—
“15A

Reports on investigations concerning police: reconsideration direction

7
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(1)

This section applies where a report under section 15 is made pursuant to a
complaint against a listed authority which is one of the police bodies listed in
Part 1 of schedule 2.

(2)

Such a report may include a direction (a “reconsideration direction”) requiring
the listed authority or, as appropriate, another listed authority which is a police
body to consider or, as the case may be, reconsider the complaint.

(3)

A reconsideration direction may (either or both)—
(a) instruct that the consideration or reconsideration of the complaint is to
have regard to such further information as may have become available
after the complaint was first dealt with or, as the case may be, would not
have been available had the complaint been investigated by the police
body subject to the reconsideration direction before it was investigated
by the Ombudsman,
(b) contain a requirement (a “supervision requirement”) that consideration or
reconsideration of the complaint is to take place under the supervision of
the Ombudsman.

(4)

In deciding whether a reconsideration direction should contain a supervision
requirement, the Ombudsman must have regard to—
(a) the seriousness of the case, and
(b) the public interest.

(5)

Where a supervision requirement is imposed, any person considering or
reconsidering the complaint must comply with any requirements related to the
carrying out of that consideration or reconsideration as may be imposed by the
Ombudsman.

(6)

The Ombudsman may at any time issue a direction varying a reconsideration
direction by inserting or, as the case may be, deleting a supervision
requirement.

(7)

The Scottish Ministers may by regulations make further provision as to the
consideration or reconsideration by a police body of a complaint following a
reconsideration direction, including provision as to—
(a) the appropriate person to be appointed to consider or reconsider the
complaint,
(b) the circumstances under which information is to, or may, be disclosed to
the complainer or any other person or category of person in order that
such a person is kept properly informed during an ongoing consideration
or reconsideration,
(c) the circumstances in which the Ombudsman may be empowered or
required to direct the discontinuance of such a consideration or
reconsideration,
(d) the steps to be taken on completion of such a consideration or
reconsideration.
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(8)

Before making such regulations, the Scottish Ministers must consult the
Ombudsman.

(9)

Nothing in this section prevents the Ombudsman from making a report under
section 16.”

8

(5)

After section 16, there is inserted—
“16A

General functions of the Ombudsman in relation to police bodies
In relation to each of the police bodies listed in Part 1 of schedule 2 to the Act,
the Ombudsman has the general functions of—
(a) securing that they maintain suitable arrangements for the handling of
complaints,
(b) keeping these arrangements under review,
(c) securing that such arrangements—
(i)

are efficient and effective,

(ii) contain and manifest an appropriate degree of independence, and
(iii) are adhered to.
(d) making such recommendations, and giving such advice, for the
modification of—
(i)

the arrangements maintained for handling complaints, and

(ii) the practice of such relevant bodies in relation to other matters,
as appear from the carrying out of the Ombudsman’s other functions, to
be necessary or desirable.”
(6) After section 18, there is inserted—
“18A
(1)

Investigations concerning police: non-disclosure of information
This section applies where the Ombudsman—
(a) is investigating a matter arising from action taken by or on behalf of a
listed authority which is one of the police bodies listed in Part 1 of
schedule 3, or
(b) is making a report on such a matter under section 15 or 16.

(2)

Where this section applies, the Ombudsman must take all reasonable steps to
avoid the disclosure of such information, or types of information, as the
Scottish Ministers may specify in regulations.

(3)

But regulations under subsection (2) may specify information, or types of
information, only to the extent that the Scottish Ministers consider it necessary
for the purposes of preventing—
(a) the premature or inappropriate disclosure of information that is relevant
to, or may be used in, any criminal proceedings or prospective criminal
proceedings,
(b) the disclosure of information in any circumstances where its nondisclosure would be—
(i)

in the interests of national security,

(ii) for the purposes of the prevention or detection of crime or the
apprehension or prosecution of offenders,
(iii) justified on proportionality grounds; or
(iv) otherwise necessary in the public interest.

9
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(4)

(7)

The non-disclosure of information is justified on proportionality grounds only
if its disclosure would cause, directly or indirectly, an adverse effect which
would be disproportionate to the benefits arising from its non-disclosure.”

In Part 1 of schedule 2 (listed authorities)—
(a) the entry numbered 14 is repealed.
(b) after the entry numbered 17, there is inserted—
“The police

(8)

17A

The Scottish Police Services Authority.

17B

Any police authority or joint police board constituted by an amalgamation
scheme made or approved under the Police (Scotland) Act 1967 (c.77).

17C

Any police force.”

In schedule 4—
(a) in paragraph 1, at beginning, there is inserted “Other than in relation to an
investigation into a matter arising from action taken by or on behalf of a listed
authority which is one of the police bodies listed in Part 1 of schedule 2,”
(b) after paragraph 1, there is inserted—
“1A

Action taken by or on behalf of a listed body which is a police body listed in
Part 1 of schedule 2 which appears to constitute a crime”.>
Section 31

Jackie Baillie
140

Leave out section 31
Section 34
Jackie Baillie

145

Leave out section 34
Section 32
Hugh Henry

141

In section 32, page 16, line 30, after <complainer”)> insert <; or
<(b) the appropriate authority in relation to the complaint,>
Hugh Henry

142

In section 32, page 16, line 31, at end insert—
<( )


532

The Commissioner may carry out a complaint handling review under subsection (1)(b)
only if satisfied that the appropriate authority in relation to the complaint has taken
reasonable steps to deal with the complaint.>

10

Jackie Baillie
143

Leave out section 32
Section 33
Jackie Baillie

144

Leave out section 33
Section 35
Jackie Baillie

146

Leave out section 35
Section 36
Jackie Baillie

147

Leave out section 36
Section 37
Jackie Baillie

148

Leave out section 37
Section 38
Jackie Baillie

149

Leave out section 38
Section 38A
Hugh Henry

50

In section 38A, page 21, line 5, after <Director> insert <General>
Hugh Henry

51

In section 38A, page 21, line 18, after <Director> insert <General>
Hugh Henry

52

In section 38A, page 21, line 20, after <Director> insert <General>
Hugh Henry

53

In section 38A, page 21, line 21, after <Director> insert <General>

11
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Hugh Henry
5

In section 38A, page 21, line 28, leave out <section 19 of>
Hugh Henry

6

In section 38A, page 21, line 30, leave out <for the force> and insert <under the scheme>
Jackie Baillie

150

Leave out section 38A
Section 39
Jackie Baillie

151

Leave out section 39
Section 40
Colin Fox

195 Leave out section 40 and insert—
<Reports to the Parliament
(1)

As soon as practicable after the end of each financial year, the Commissioner must lay
before the Scottish Parliament a report on the carrying out of the Commissioner’s
functions during that year.

(2)

The Commissioner must also lay before the Parliament such reports about matters
relating generally to the carrying out of the Commissioner’s functions as the Parliament
may, from time to time, require.

(3)

The Commissioner may from time to time lay before the Parliament such other reports
as the Commissioner considers appropriate for drawing its attention to matters which—
(a) have come to the Commissioner’s notice; and
(b) are matters which the Commissioner considers should be drawn to its attention by
reason of their gravity or of other exceptional circumstances.

(4)

The Commissioner must prepare such reports containing advice and recommendation as
the Commissioner considers appropriate for the purpose of carrying out the function
under section 39(d).

(5)

The Commissioner must—
(a) send copies of every annual report under subsection (1) to all relevant authorities
and to the chief inspector of constabulary appointed under section 33 of the 1967
Act;
(b) send copies of every report under subsection (4) to all relevant authorities;
(c) lay a copy of every report under subsection (4) before the Parliament.

(6)


534

The Commissioner may send a copy of any report made under this section to any person
the Commissioner thinks fit.>

12

Jackie Baillie
152

Leave out section 40
Section 41
Jackie Baillie

153

Leave out section 41
Section 42
Jackie Baillie

154

Leave out section 42
After section 42
Hugh Henry

155

After section 42, insert—
<Disclosure of information by and to the Commissioner
(1)

Information obtained by the Commissioner in connection with any of the
Commissioner’s functions may be disclosed by the Commissioner to any public body or
office-holder (in Scotland, in any other part of the United Kingdom or in a country or
territory outside the United Kingdom)—
(a) for any purpose connected with the carrying out of any of the Commissioner’s
functions; or
(b) for the purpose of enabling or assisting the public body or office-holder to carry
out any function.

(2)

Information disclosed by the Commissioner under this section to any body or officeholder must not be further disclosed except—
(a) for a purpose connected with any function of that body or office-holder; and
(b) with the consent of the Commissioner.

(3)

Consent under subsection (2) may be given—
(a) in relation to a particular disclosure; or
(b) in relation to disclosures made in circumstances specified or described in the
consent.

(4)

Any person may disclose information to the Commissioner if the disclosure is made for
the purposes of the carrying out of any of the Commissioner’s functions.

(5)

A disclosure under this section does not breach—
(a) any obligation of confidence owed by the person making the disclosure; or
(b) any other restriction on the disclosure of information (however imposed).>

13
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Section 43
Hugh Henry
7

In section 43, page 24, line 12, leave out <section 19 of>
Hugh Henry

8

In section 43, page 24, line 15, leave out from <has> to end of line 16 and insert <is not
combined by virtue of an amalgamation scheme under the 1967 Act with the area of any other
police authority>
Hugh Henry

54

In section 43, page 24, line 19, after <Director> insert <General>
Jackie Baillie

156

Leave out section 43
Section 46
Hugh Henry

157

In section 46, page 25, line 2, leave out <After section 38A of the 1967 Act> and insert—
<( )
( )

The 1967 Act is modified as follows.
In section 38A (constables engaged on service outside their force)—
(a) in subsection (3), for “(7)” there is substituted “(8)”; and
(b) after subsection (7) there is inserted—
“(8)

( )

A constable of a police force engaged on relevant service within paragraph
(aa), (ab), (b), (bb), (bc), (bd), (bf) or (bh) of subsection (1) of this section shall
be treated for the purposes of sections 59 and 60 of the Police Act 1996 (c.16)
as if he were a member of that force.”.

After section 38A>
After section 69

Mr Charlie Gordon
159

After section 69, insert—
<Having article with blade or point: custodial sentence
After section 49B of the Criminal Law (Consolidation) (Scotland) Act 1995 (c.39) there
is inserted—
“49C
(1)

Having article with blade or point: custodial sentence
This section applies where—
(a) an individual is convicted of an offence under section 49(1) or 49A(1) of
this Act;
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(b) the offence was committed after the commencement of this section and
at a time when the offender was aged 16 or over.
(2)

The court shall impose an appropriate custodial sentence (or order for
detention) with or without a fine, unless the court is of the opinion that there
are exceptional circumstances relating to the offence or to the offender which
justify its not doing so.”>

Colin Fox
160

After section 69 insert—
<Offences involving knives etc: probation orders
(1)

Section 228 (probation orders) of the Criminal Procedure (Scotland) Act 1995 (c.46) is
amended in accordance with subsections (2) and (3).

(2)

In subsection (1), for “subsection” there is substituted “subsections (1A) and ”.

(3)

After subsection (1) there is inserted—
“(1A) Where an accused is convicted of an offence involving possession or use of a
knife, blade, or object with a sharpened point, the court shall, in particular—
(a) have regard to whether the accused is likely to benefit from a probation
order including a period of counselling intended to address the accused’s
offending behaviour; and
(b) if it is so satisfied, make an order, imposing such requirements under
section 229(1) as the court considers necessary to secure the provision of
such counselling.”>
Section 72A

Bill Butler
*208 In section 72A, page 42, line 11, at end insert—
<(b) an order under section 2 of the Protection of Children and Prevention of
Sexual Offences (Scotland) Act 2005 (asp 9) (a risk of sexual harm
order); or
(c) an order under section 123 of the 2003 Act (which makes provision for
England and Wales and Northern Ireland corresponding to section 2 of
that Act of 2005).>
Bill Butler
196

In section 72A, page 42, line 13, after <requirements> insert <or that order>
Bill Butler

197

In section 72A, page 42, line 14, leave out <(4)> and insert <(3A)>
Bill Butler

198

In section 72A, page 42, line 24, at end insert—

15


537

<(3A) Where this section applies by virtue of subsection (1)(c) above, the power
conferred by subsection (3) shall not be exercised unless the constable
reasonably believes that the person’s sole or main residence is in Scotland.>
Hugh Henry
161

In section 72A, page 43, line 7, leave out from <an> to end of line 8 and insert <any offence>
Bill Butler

199

In section 72A, page 43, line 13, at end insert <; and
( ) where this section applies by virtue of subsection (1)(b) or (c) above,
shall warn the person that failure, without reasonable excuse, to comply
with the requirement or, as the case may be, to allow the taking of or to
provide any relevant physical data, or to provide any sample, under the
power, constitutes an offence.>
Hugh Henry

162

In section 72A, page 43, line 20, leave out <that he is exercising that power> and insert <of that
fact>
Bill Butler

200

In section 72A, page 43, line 25, at end insert—
<19AB

Section 19AA: supplementary provision in risk of sexual harm order cases

(1)

This section applies where section 19AA of this Act applies by virtue of
subsection (1)(b) or (c) of that section.

(2)

A person who fails without reasonable excuse—
(a) to comply with a requirement made of him under section 19AA(7)(a) of
this Act; or
(b) to allow relevant physical data to be taken from him, to provide relevant
physical data, or to allow a sample to be taken from him, under section
19AA(3) of this Act,
shall be guilty of an offence.

(3)

A person guilty of an offence under subsection (2) above shall be liable on
summary conviction to the following penalties—
(a) a fine not exceeding level 4 on the standard scale;
(b) imprisonment for a period—
(i)

where the conviction is in the district court, not exceeding 60 days;
or

(ii) where the conviction is in the sheriff court, not exceeding 3
months; or
(c) both such fine and such imprisonment.
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(4)

Subject to subsection (6) below, all record of any relevant physical data taken
from or provided by a person under section 19AA(3) of this Act, all samples
taken from a person under that subsection and all information derived from
such samples shall be destroyed as soon as possible following the person
ceasing to be a person subject to any risk of sexual harm orders.

(5)

For the purpose of subsection (4) above, a person does not cease to be subject
to a risk of sexual harm order where the person would be subject to such an
order but for an order under section 6(2) of the 2005 Act or any corresponding
power of a court in England and Wales or in Northern Ireland.

(6)

Subsection (4) above does not apply if before the duty to destroy imposed by
that subsection would apply, the person—
(a) is convicted of an offence; or
(b) becomes subject to the notification requirements of Part 2 of the 2003
Act.

(7)

In this section—
“risk of sexual harm order” means an order under—
(a)

section 2 of the 2005 Act; or

(b) section 123 of the 2003 Act;
“the 2005 Act” means the Protection of Children and Prevention of
Sexual Offences (Scotland) Act 2005 (asp 9);
“the 2003 Act” has the meaning given by section 19AA(13) of this Act;
and
“convicted” shall be construed in accordance with section 19A(6) of this
Act.”.>
Bill Butler
201

In section 72A, page 43, line 33, leave out from <for> to end of line 34 and insert <after “Act”
there is inserted “, or under subsection (3)(a) of section 19AA of this Act where that section
applies by virtue of subsection (1)(a) of that section”>
Bill Butler

202

In section 72A, page 43, line 35, leave out from <for> to end of line 36 and insert <after “Act”
there is inserted “, or under subsection (3)(b) of section 19AA of this Act where that section
applies by virtue of subsection (1)(a) of that section”>
Bill Butler

203

In section 72A, page 43, line 37, leave out from <for> to end of line 38 and insert <after “Act”
there is inserted “, or under subsection (3)(c) of section 19AA of this Act where that section
applies by virtue of subsection (1)(a) of that section”>

17
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Section 72C
Hugh Henry
163

In section 72C, page 45, line 31, leave out from beginning to <transfer),> and insert—
<(1)

Section 96 of the 2003 Act (information about release or transfer) is amended in
accordance with subsections (2) and (3).

(2)>
Hugh Henry
164

In section 72C, page 45, line 38, at end insert—
<(3)

After subsection (3) there is inserted—
“(4)

The regulations may make different provision for different purposes.”>
Section 72D

Hugh Henry
9

In section 72D, page 47, line 12, leave out <59> insert <59C>
After section 72D
Paul Martin

*204 After section 72D, insert—
<Powers in relation to children
Allegation of sexual offence committed by child: power to obtain and retain prints,
samples etc.
After section 65 of the Children (Scotland) Act 1995 (c.36), there is inserted—
“65B
(1)

Provision of prints, samples, etc where ground of referral is alleged sexual
offence
Subsection 2 applies where—
(a) the Principal Reporter has, in accordance with section 65(1) referred a
case to the children’s hearing; and
(b) the Principal Reporter is satisfied—
(i)

that the ground specified in section 52(2)(i) is established; and

(ii) that an offence committed by the child causing that ground to be
satisfied is a relevant sexual offence, within the meaning of section
19A of the Criminal Proceedings (Scotland) Act 1995 (c.46) (the
“1995 Act”).
(2)
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On referring the case to the children’s hearing, the Principal Reporter shall
notify the referral and the grounds thereof to the chief constable of the police
force for the area in which the offence appears to the Principal Reporter to
have been committed (the “relevant chief constable”).
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(3)

The relevant chief constable may, within 14 days of being so notified, apply to
the sheriff for an order.

(4)

Such an application must specify—
(a) the police station which the child is to attend; and
(b) the date and time on which and at which the child’s attendance is
required,
under the order.

(5)

The sheriff may, if satisfied that the potential benefit to be obtained from
granting the order outweighs any harm to the welfare of the child from so
doing, grant the order, subject to such modifications of the matters set out in
paragraphs (a) and (b) of subsection (4) as the sheriff considers appropriate.

(6)

If an order is granted under subsection (5)—
(a) the child must attend the police station at the specified time; and
(b) section 18 of the 1995 Act (prints, samples, etc in criminal
investigations) shall apply to the child attending the station as it would to
a person who is arrested and in custody or detained under section 14(1)
of that Act (and for the purposes of subsection (3) of section 18 the child
shall be deemed to have been convicted).

(7)

A child in respect of whom an order is granted under subsection (5) may be
accompanied at the police station by a relevant person.”>

Paul Martin
205

After section 72D, insert—
<Powers in relation to children
Sexual offence committed by child: power to obtain and retain prints, samples, etc.
After section 68B of the Children (Scotland) Act 1995 (c.36) there is inserted—
“68C Provision of prints, samples, etc. where accepted or established ground of
referral is sexual offence
(1)

Subsection (2) applies—
(a) where—
(i)

the child and the relevant person, at a children’s hearing, accept; or

(ii) a sheriff, under section 68(10) establishes,
that that the ground specified in section 52(2)(i) is satisfied, and
(b) where an offence the commission of which is accepted or, as the case
may be, established would be a relevant sexual offence (within the
meaning of section 19A of the Criminal Justice (Scotland) Act 1995
(c.46) (the “1995 Act”)).
(2)

The Principal Reporter shall notify the acceptance or, as the case may be,
establishment of the commission of the offence to the chief constable of the
police force for the area in which the crime appears to the Principal Reporter to
have been committed (the “relevant chief constable”).

19
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(3)

The relevant chief constable may, within 14 days of being so notified, apply to
the sheriff for an order.

(4)

Such an application must specify—
(a) the police station which the child is to attend; and
(b) the date and time on and at which the child’s attendance is required,
under the order.

(5)

The sheriff may, if satisfied that the potential benefit to be obtained from
granting the order outweighs any harm to the welfare of the child from so
doing, grant the order, subject to such modifications of the matters set out in
paragraphs (a) and (b) of subsection (4) as the sheriff considers appropriate.

(6)

If an order is granted under subsection (5)—
(a) the child must attend the police station at the specified time; and
(b) section 18 of the 1995 Act (prints, samples, etc in criminal
investigations) shall apply to the child attending the station as it would to
a person who is arrested and in custody or detained under section 14(1)
of that Act (and for the purposes of subsection (3) of section 18 the child
shall be deemed to have been convicted).

(7)

A child in respect of whom an order is granted under subsection (5) may be
accompanied at the police station by a relevant person.”>
Section 74

Colin Fox
165

Leave out section 74
After section 74
Paul Martin

206

After section 74, insert—
<Duty to destroy sample or information derived from sample: further provision
(1)

Section 18 of the 1995 Act (which gives police constables certain powers in relation to
arrested persons and persons detained on reasonable suspicion of having committed an
offence punishable by imprisonment) is amended in accordance with subsections (2) to
(4).

(2)

In subsection (3), the words—
(a) “Subject to subsection (4) below,” and
(b) “all samples taken under subsection (6) below and all information derived from
such samples,”
are repealed.
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(3)

Subsections (4) and (5) are repealed.

(4)

After subsection (6A), there is inserted—

20

“(6B) A sample taken from a person under subsection (6) or (6A), or any information
derived therefrom, may be retained after it has fulfilled the purpose for which it
was taken, or for which such information was derived, but shall not be used by
any person except for purposes related to—
(a) the prevention or detection of crime;
(b) the investigation of an offence;
(c) the conduct of a prosecution; or
(d) the identification of a deceased person or of the person from whom the
sample came.”>
Paul Martin
207

After section 74 insert—
<Retention of samples etc.: prosecutions for sexual and violent offences
74A

Retention of samples etc.: prosecutions for sexual and violent offences

(1)

In section 18(3) of the 1995 Act (prints, samples etc. in criminal investigations), after
“below” where it first occurs there is inserted “and section 18A of this Act”.

(2)

After section 18 of that Act there is inserted—
“18A

Retention of samples etc.: prosecutions for sexual and violent offences

(1)

This section applies to any sample, or any information derived from a sample,
taken under subsection (6) or (6A) of section 18 of this Act, where the
condition in subsection (2) below is satisfied.

(2)

That condition is that criminal proceedings in respect of a relevant sexual
offence or a relevant violent offence were instituted against the person from
whom the sample was taken but those proceedings concluded otherwise than
with a conviction or an order under section 246(3) of this Act.

(3)

Subject to subsections (9) and (10) below, the sample or information shall be
destroyed no later than the destruction date.

(4)

The destruction date is—
(a) the date of expiry of the period of 3 years following the conclusion of the
proceedings; or
(b) such later date as an order under subsection (5) below may specify.

(5)

On a summary application made by the relevant chief constable within the
period of 3 months before the destruction date the sheriff may, if satisfied that
there are reasonable grounds for doing so, make an order amending, or further
amending, the destruction date.

(6)

An application under subsection (5) above may be made to any sheriff—
(a) in whose sheriffdom the person referred to in subsection (2) above
resides;
(b) in whose sheriffdom that person is believed by the applicant to be; or
(c) to whose sheriffdom the person is believed by the applicant to be
intending to come.

21


543

(7)

An order under subsection (5) above shall not specify a destruction date more
than 2 years later than the previous destruction date.

(8)

The decision of the sheriff on an application under subsection (5) above may
be appealed to the sheriff principal within 21 days of the decision; and the
sheriff principal’s decision on any such appeal is final.

(9)

Subsection (3) above does not apply where—
(a) an application under subsection (5) above has been made but has not
been determined;
(b) the period within which an appeal may be brought under subsection (8)
above against a decision to refuse an application has not elapsed; or
(c) such an appeal has been brought but has not been withdrawn or finally
determined.

(10) Where—
(a) the period within which an appeal referred to in subsection (9)(b) above
may be brought has elapsed without such an appeal being brought;
(b) such an appeal is brought and is withdrawn or finally determined against
the appellant; or
(c) an appeal brought under subsection (8) above against a decision to grant
an application is determined in favour of the appellant,
the sample or information shall be destroyed as soon as possible thereafter.
(11) In this section—
“the relevant chief constable” means—
(a)

the chief constable of the police force of which the constable who
took or directed the taking of the sample was a member;

(b) the chief constable of the police force in the area of which the
person referred to in subsection (2) above resides; or
(c)

a chief constable who believes that that person is or is intending to
come to the area of the chief constable’s police force; and

“relevant sexual offence” and “relevant violent offence” have the same
meanings as in section 19A(6) of this Act and include any attempt,
conspiracy or incitement to commit such an offence.”.>
Section 84
Hugh Henry
166

In section 84, page 59, line 14, at end insert—
<( )

In the application of this section in relation to a sentence consisting of a fine—
(a ) an offender is to be taken as still serving the sentence if the fine has not been paid
in full; and
(b ) references to part of a sentence having been served are to be read as references to
the fine having been partly paid.>
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Section 87
Hugh Henry
167

In section 87, page 60, line 35, at end insert—
<( )

Subsection (3) does not prevent disclosure by the court or the clerk of court to the High
Court or the Clerk of Justiciary in connection with proceedings to which section 87A
applies.>
Section 87A

Hugh Henry
168

Leave out section 87A and insert—
<Appeals etc.: undisclosed information
(1)

This section applies to any proceedings in the High Court in relation to—
(a) an appeal under section 106(1), 108, 108A or 175(2) to (4) of the 1995 Act;
(b) an appeal by way of bill of suspension or advocation;
(c) a reference by the Lord Advocate under section 123 of that Act;
(d) a reference by the Scottish Criminal Cases Review Commission under section
194B of that Act; or
(e) a petition to the nobile officium.

(2)

In subsection (1) the reference to proceedings in the High Court includes consideration
by a judge of the High Court whether to grant leave to appeal under section 107, 180 or
187 of the 1995 Act.

(3)

If, under subsection (2) of section 87, the lower court in passing sentence on the
offender took into account information contained in a report mentioned in that
subsection, the High Court and the Clerk of Justiciary—
(a) must not disclose the information or the existence of the report to any person other
than the prosecutor, the offender and, with the offender’s agreement, the
offender’s counsel or solicitor; and
(b) must not disclose to any person whether the sentence passed by the lower court is
less than it would have passed but for the assistance given by the offender.

(4)

If, in a case not falling within subsection (3), the High Court or the Clerk of Justiciary
becomes aware of information contained in a report mentioned in subsection (2) of
section 87 or that a court in passing sentence has, under that subsection, taken that
information into account, the High Court or the Clerk of Justiciary must not disclose to
any person the information, the existence of the report or whether the sentence passed
by the lower court on the person to whom the report relates is less than the sentence it
would have passed but for the assistance given by that person.

(5)

Sections 107(10), 113(2), 179(8), 180(10), 186(4)(b), 187(9) and 298(2) of the 1995 Act
do not apply in a case falling within subsection (3) or (4) to the extent that they require a
disclosure which, if made by the High Court or the Clerk of Justiciary, would
contravene the subsection in question.
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(6)

Subsection (5) does not, however, operate so as to prevent any disclosure to the Crown
Agent or the Scottish Criminal Cases Review Commission; but subsection (3) or, as the
case may be, subsection (4) applies to the Crown Agent and the Commission in relation
to any such disclosure as it applies to the High Court and the Clerk of Justiciary in
relation to a case falling within that subsection (but not so as to prevent disclosure by the
Crown Agent or the Commission to the High Court).

(7)

Subsections (2) to (5) of section 85 apply to proceedings referred to in subsection (1) of
this section as they apply to proceedings referred to in subsection (1) of that section.

(8)

The Scottish Ministers may, by order, make further provision for the purpose of giving
full effect to the preceding provisions of this section, including provision modifying the
1995 Act.>
Section 93

Hugh Henry
10

In section 93, page 69, line 21, after <22(1)> insert <, paragraph 11(5) of schedule 1>
Hugh Henry

*11

In section 93, page 69, line 22, leave out <6(8)> and insert <8(1)>
Schedule 1
Hugh Henry

169

In schedule 1, page 71, line 8, at end insert—
<( )

Sub-paragraph (4)(b) does not apply if—
(a) the Scottish Ministers request the persons referred to in sub-paragraph (5A) or
(5B) to nominate persons for appointment as a police force member or a police
authority member of the Authority; and
(b) the persons requested fail, within such reasonable time as the Scottish Ministers
may specify, to comply with the request.>

Hugh Henry
170

In schedule 1, page 74, line 32, leave out <sub-paragraph (4)(b)> and insert <sub-paragraphs
(4)(b) and (4B)(a)>
Hugh Henry

171 In schedule 1, page 74, line 35, at end insert—
<(2A) The Authority may make arrangements for persons falling within sub-paragraph (2B) to
be seconded to the Authority to serve as members of its staff.
(2B) A person falls within this sub-paragraph if the person is a member of—
(a) a police force maintained under section 2 of the Police Act 1996 (c.16);
(b) the metropolitan police force or of the City of London police force;
(c) the Police Service of Northern Ireland;
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(d) the Ministry of Defence Police appointed on the nomination of the Secretary of
State under section 1 of the Minister of Defence Police Act 1987 (c.4);
(e) the British Transport Police;
(f) the Civil Nuclear Constabulary;
(g) the States of Jersey Police Force;
(h) the salaried police force of the Island of Guernsey;
(i) the Isle of Man Constabulary; or
(j) the Serious Organised Crime Agency.>
Hugh Henry
172

In schedule 1, page 75, line 4, after <is> insert <, subject to sub-paragraph (5),>
Hugh Henry

173

In schedule 1, page 75, line 6, at end insert—
<(4A) Sub-paragraph (4B) applies if—
(a) a person is seconded to the Authority under sub-paragraph (2A); and
(b) the Authority does not appoint the person to be a police member of the Agency in
accordance with paragraph 6 of schedule 2.
(4B) The person—
(a) is, subject to sub-paragraph (5), appointed on such terms and conditions as the
Authority may, with the approval of the Scottish Ministers, determine; and
(b) is under the direction and control of the Authority.
(4C) A determination under sub-paragraph (4)(b) or (4B)(a) may be made by reference to
provision made from time to time by or under regulations under section 26 of the 1967
Act or section 21 of this Act.>
Hugh Henry

174

In schedule 1, page 75, line 9, leave out from <seconded> to end of line 11 and insert <—
( ) constables seconded to the Authority under sub-paragraph (2); or
( ) persons seconded to the Authority under sub-paragraph (2A),
who are>
Hugh Henry

175

In schedule 1, page 75, line 13, at end insert—
<( ) Before making an order under sub-paragraph (5) other than an order with respect to any
of the matters mentioned in section 61(1) of the Police Act 1996 (c.16), the Scottish
Ministers must—
(a) submit a draft to the Police Advisory Board for Scotland; and
(b) consider any representations made by the Board as to the draft.>

25
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Hugh Henry
176

In schedule 1, page 75, line 15, at beginning insert <Subject to section 21, paragraph 11(5) of this
schedule and paragraph 8(1) of schedule 2,>
Hugh Henry

177

In schedule 1, page 75, line 16, at end insert—
<(1A) A determination under sub-paragraph (1) as respects persons within sub-paragraph (1B)
may be made by reference to provision made from time to time by or under regulations
under section 26 of the 1967 Act or section 21 of this Act.
(1B) Those persons are—
(a) constables seconded to the Authority under paragraph 11(2); and
(b) persons seconded to the Authority under paragraph 11(2A),
who are not appointed to be police members of the Agency in accordance with
paragraph 6 of schedule 2.
(1C) A determination under sub-paragraph (1) as respects police members of the Agency may
be made by reference to provision made from time to time by or under regulations under
section 26 of the 1967 Act.>
Hugh Henry

55

In schedule 1, page 75, line 27, after first <Director> insert <General>
Hugh Henry

56

In schedule 1, page 75, line 27, after second <Director> insert <General>
Schedule 2
Hugh Henry

57

In schedule 2, page 77, line 21, after <Director> insert <General>
Hugh Henry

58

In schedule 2, page 77, line 24, after first <Director> insert <General>
Hugh Henry

59

In schedule 2, page 77, line 24, after second <Director> insert <General>
Hugh Henry

60

In schedule 2, page 77, line 26, after <Director> insert <General>
Hugh Henry

61
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In schedule 2, page 77, line 29, leave out <Director’s> and insert <Director General’s>

26

Hugh Henry
62

In schedule 2, page 77, line 31, after <Director> insert <General>
Hugh Henry

63

In schedule 2, page 77, line 33, after <Director> insert <General>
Hugh Henry

64

In schedule 2, page 78, line 2, after <Director> insert <General>
Hugh Henry

178

In schedule 2, page 78, leave out line 9 and insert—
<(1)

The first Deputy Director General of the Agency is to be the person who, immediately
before the coming into force of this paragraph, is the Deputy Director of the old Agency.

(1A) The first Deputy Director General holds office as Deputy Director General until the term
of appointment as Deputy Director of the old Agency would have ended.
(1B) Each subsequent Deputy Director General—>
Hugh Henry
66

In schedule 2, page 78, line 12, leave out <Director’s> and insert <Director General’s>
Hugh Henry

67

In schedule 2, page 78, line 14, after <Director> insert <General>
Hugh Henry

68

In schedule 2, page 78, line 16, after <Director> insert <General>
Hugh Henry

69

In schedule 2, page 78, line 21, after <Director> insert <General>
Hugh Henry

179

In schedule 2, page 78, line 24, at end insert—
<( )

In sub-paragraphs (1) and (1A), “the old Agency” has the meaning given by paragraph
1(1).>

Hugh Henry
70

In schedule 2, page 78, line 27, after first <Director> insert <General>
Hugh Henry

71

In schedule 2, page 78, line 27, after second <Director> insert <General>
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Hugh Henry
72

In schedule 2, page 78, line 27, after third <Director> insert <General>
Hugh Henry

73

In schedule 2, page 78, line 29, at end insert <General>
Hugh Henry

74

In schedule 2, page 78, line 30, at end insert <General>
Hugh Henry

75

In schedule 2, page 78, line 32, after <Director> insert <General>
Hugh Henry

76

In schedule 2, page 78, line 36, at end insert <General>
Hugh Henry

77

In schedule 2, page 78, line 38, after first <Director> insert <General>
Hugh Henry

78

In schedule 2, page 78, line 38, after second <Director> insert <General>
Hugh Henry

79

In schedule 2, page 79, line 2, after <Director> insert <General>
Hugh Henry

80

In schedule 2, page 79, line 5, after <Director> insert <General>
Hugh Henry

81

In schedule 2, page 79, line 7, leave out <Director’s> and insert <Director General’s>
Hugh Henry

82

In schedule 2, page 79, line 8, after <Director> insert <General>
Hugh Henry

83

In schedule 2, page 79, line 9, at end insert <General>
Hugh Henry

84
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In schedule 2, page 79, line 11, after first <Director> insert <General>

28

Hugh Henry
85

In schedule 2, page 79, line 11, at end insert <General>
Hugh Henry

180

In schedule 2, page 79, line 12, after <is> insert <, subject to paragraph 8(1),>
Hugh Henry

86

In schedule 2, page 79, line 23, after first <Director> insert <General>
Hugh Henry

87

In schedule 2, page 79, line 23, after second <Director> insert <General>
Hugh Henry

88

In schedule 2, page 79, line 24, after <Director> insert <General>
Hugh Henry

89

In schedule 2, page 79, line 25, after <Director> insert <General>
Hugh Henry

181

In schedule 2, page 79, line 35, at beginning insert <Subject to paragraph 8(1),>
Hugh Henry

90

In schedule 2, page 79, line 35, after first <Director> insert <General>
Hugh Henry

91

In schedule 2, page 79, line 35, after second <Director> insert <General>
Hugh Henry

92

In schedule 2, page 79, line 39, after first <Director> insert <General>
Hugh Henry

93

In schedule 2, page 79, line 39, after second <Director> insert <General>
Hugh Henry

94

In schedule 2, page 80, line 8, after first <Director> insert <General>
Hugh Henry

95

In schedule 2, page 80, line 8, after second <Director> insert <General>
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Hugh Henry
96

In schedule 2, page 80, line 10, after <Director> insert <General>
Hugh Henry

97

In schedule 2, page 80, line 11, at end insert <General>
Hugh Henry

98

In schedule 2, page 80, line 12, after <Director> insert <General>
Hugh Henry

99

In schedule 2, page 80, line 13, after <Director> insert <General>
Hugh Henry

182

In schedule 2, page 80, line 14, at end insert—
<( )

Sub-paragraph (2) does not apply to anything authorised or required to be done by the
Director General under—
(a) Part 3 of the Police Act 1997 (c.50) (authorisation of action in respect of
property); or
(b) the Regulation of Investigatory Powers (Scotland) Act 2000 (asp 11).>

Hugh Henry
183

In schedule 2, page 80, line 19, after <1;> insert—
<(aa) the person is a person who is seconded to the Authority under paragraph 11(2A)
of schedule 1;>
Hugh Henry

184

In schedule 2, page 80, line 27, at end insert—
<(3A) A police member of the Agency appointed by virtue of paragraph (2)(aa)—
(a) does not, by virtue of the appointment, cease to be a member of staff of the
Authority;
(b) is, on appointment, appointed to the office of constable of the Agency; and
(c) must on appointment make before a sheriff or a justice of the peace a declaration
in such terms as the Scottish Ministers may determine concerning the proper
discharge of the duties of that office.>
Hugh Henry

185

In schedule 2, page 80, line 36, after <sub-paragraph> insert <(3A)(c) or>
Hugh Henry

186
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In schedule 2, page 80, line 39, at beginning insert <Subject to section 21 and paragraph 8(1) of
this schedule,>

30

Hugh Henry
187

In schedule 2, page 80, line 40, at end insert—
<( )

A determination under sub-paragraph (6) may be made by reference to provision made
from time to time by or under regulations under section 26 of the 1967 Act.>

Hugh Henry
100

In schedule 2, page 81, line 3, after <Director> insert <General>
Hugh Henry

101

In schedule 2, page 81, line 20, after first <Director> insert <General>
Hugh Henry

102

In schedule 2, page 81, line 20, after second <Director> insert <General>
Hugh Henry

188

In schedule 2, page 81, line 21, at end insert—
<( ) Before making an order under sub-paragraph (1) other than an order with respect to any
of the matters mentioned in section 61(1) of the Police Act 1996 (c.16), the Scottish
Ministers must—
(a) submit a draft to the Police Advisory Board for Scotland; and
(b) consider any representations made by the Board as to the draft.>
Schedule 3
Hugh Henry

12

In schedule 3, page 82, line 22, leave out <section 19 of>
Hugh Henry

13

In schedule 3, page 82, line 24, leave out <for the force> and insert <under the scheme>
Hugh Henry

103

In schedule 3, page 83, line 4, after <Director> insert <General>
Hugh Henry

189

In schedule 3, page 83, leave out lines 5 to 9 and insert—
<( )

Before making a scheme by virtue of paragraph 2(3), the police authority or joint police
board concerned must consult the Authority.

( )

Before making a scheme by virtue of paragraph 2(3A), the police authority or joint
police board concerned must consult—
(a) the Authority; and
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(b) if the scheme includes provision for or in connection with the transfer of
constables to relevant service within the meaning of section 38A(1)(be) of the
1967 Act, the Director General of the Agency.>
Hugh Henry
190

In schedule 3, page 84, line 2, at end insert—
<Interpretation
In this Part, “local authority” means a council constituted under section 2 of the Local
Government etc. (Scotland) Act 1994 (c.39).>
Schedule 4
Jackie Baillie

*209 Leave out schedule 4
Schedule 5
Hugh Henry
105

In schedule 5, page 91, line 25, after first <Director> insert <General>
Hugh Henry

106

In schedule 5, page 91, line 25, after second <Director> insert <General>
Hugh Henry

191

In schedule 5, page 91, line 30, leave out <and> and insert—
<( ) in paragraph (d), for “Royal Ulster Constabulary” there is substituted
“Police Service of Northern Ireland”; and>
Hugh Henry

192

In schedule 5, page 91, line 38, at end insert <; and
( ) in subsection (7)(b), for “Royal Ulster Constabulary” there is substituted “Police
Service of Northern Ireland”.>
Hugh Henry

14

In schedule 5, page 92, line 15, leave out <In section 19A(3) of the 1995 Act> and insert—
<( )

The 1995 Act is modified as follows.

( )

In section 18 (prints, samples etc. in criminal investigations), in each of subsections (3)
and (4), after “(6)” there is inserted “or (6A)”.

( )

In section 19A(3)>

Hugh Henry
193
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In schedule 5, page 92, line 19, at end insert—

32

<The Police Act 1996 (c.19)
(1)

The Police Act 1996 is modified as follows.

(2)

After section 60 (regulations for police federations), there is inserted—
“60A

Sections 59 and 60: special provision for the Scottish Police Services
Authority and the Scottish Crime and Drug Enforcement Agency

(1)

For the purposes of sections 59 and 60, persons appointed as police members
of the Scottish Crime and Drug Enforcement Agency in accordance with
paragraph 6 of schedule 2 to the 2006 Act shall be treated as members of a
police force in Scotland, and references in section 59 to police service shall be
construed accordingly.

(2)

The reference in section 59(2) to regulations made in accordance with section
26(2A) of the Police (Scotland) Act 1967 shall—
(a) in the case of police members of the Scottish Crime and Drug
Enforcement Agency, be construed as a reference to regulations made in
accordance with either of—
(i)

section 21(2)(a) of the 2006 Act, and

(ii) section 26(2A) of the Police (Scotland) Act 1967 as applied to
police members of that Agency by virtue of paragraph 8(1) of
schedule 2 to the 2006 Act;
(b) in the case of persons engaged on relevant service within paragraph (bd)
of section 38A(1) of the Police (Scotland) Act 1967 (temporary service
with the Scottish Police Services Authority), be construed as a reference
to regulations made in accordance with section 26(2A) of the Police
(Scotland) Act 1967 as applied to such persons by virtue of paragraph
11(5) of schedule 1 to the 2006 Act.
(3)

The reference in section 60(3) to regulations under section 26 of the Police
(Scotland) Act 1967 shall—
(a) in the case of police members of the Scottish Crime and Drug
Enforcement Agency, be construed as a reference to regulations under
either of—
(i)

section 21 of the 2006 Act, and

(ii) section 26 of the Police (Scotland) Act 1967 as applied to police
members of that Agency by virtue of paragraph 8(1) of schedule 2
to the 2006 Act;
(b) in the case of persons engaged on relevant service within paragraph (bd)
of section 38A(1) of the Police (Scotland) Act 1967, be construed as a
reference to regulations made under section 26 of the Police (Scotland)
Act 1967 as applied to such persons by virtue of paragraph 11(5) of
schedule 1 to the 2006 Act.
(4)

For the purposes of paragraphs (c) and (d) of subsection (2) of section 60—
(a) the Scottish Police Services Authority shall be treated as a police
authority, and
(b) the Director General of the Scottish Crime and Drug Enforcement
Agency shall be treated as a chief officer of police,

33
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and the reference in paragraph (d) of that subsection to police purposes shall be
construed accordingly.
(5)
(3)

In this section, “the 2006 Act” means the Police, Public Order and Criminal
Justice (Scotland) Act 2006.”.

In section 61 (Police Negotiating Board for the United Kingdom), in subsection (1),
after paragraph (c) there is inserted—
“(ca) the Scottish Police Services Authority,
(cb) constables seconded to that Authority under paragraph 11(2) of schedule
1 to the Police, Public Order and Criminal Justice (Scotland) Act 2006
but not appointed to be police members of the Scottish Crime and Drug
Enforcement Agency in accordance with paragraph 6 of schedule 2 to
that Act,
(cc) persons seconded to that Authority under paragraph 11(2A) of schedule
1 to that Act but not appointed as mentioned in paragraph (cb),
(cd) persons appointed as police members of the Scottish Crime and Drug
Enforcement Agency in accordance with paragraph 6 of schedule 2 to
that Act,”.

(4)

In section 62 (functions of the Board with respect to regulations)—
(a) in subsection (1A)—
(i)

the words “regulations under section 26 or 27 of the Police (Scotland) Act
1967 (other than regulations relating to special constables)” become
paragraph (a) of the subsection;

(ii) after that paragraph there is inserted—
“(b) regulations under section 21 of the Police, Public Order and Criminal
Justice (Scotland) Act 2006 or an order under paragraph 11(5) of
schedule 1 to, or paragraph 8(1) of schedule 2 to, that Act,”
(iii) after “regulations”, where last occurring, there is inserted “or order”; and
(b) after that subsection there is inserted—
“(1AA)Before determining the terms and conditions on which an appointment
mentioned in subsection (1AB) below is made, the Scottish Police Services
Authority shall—
(a) consult the Police Negotiating Board for the United Kingdom about any
term or condition which relates to any of the matters mentioned in
section 61(1) (other than pensions), and
(b) take into consideration any recommendation made by the Board.
(1AB)Those appointments are—
(a) the appointment of a constable seconded as a member of the staff of the
Authority under paragraph 11(2) of schedule 1 to the Police, Public
Order and Criminal Justice (Scotland) Act 2006,
(b) the appointment of a person seconded as member of staff of the
Authority under paragraph 11(2A) of schedule 1 to that Act, and
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(c) the appointment of a person as a police member of the Scottish Crime
and Drug Enforcement Agency in accordance with paragraph 6 of
schedule 2 to that Act.
(1AC)Before determining the terms and conditions on which the Director General or
the Deputy Director General of the Scottish Crime and Drug Enforcement
Agency is to be appointed, the Scottish Ministers shall—
(a) consult the Police Negotiating Board for the United Kingdom about any
term or condition which relates to any of the matters mentioned in
section 61(1) (other than pensions), and
(b) take into consideration any recommendation made by the Board.”; and
(c) in subsection (2), after “above” there is inserted “, or for the purposes of
subsection (1AA) or (1AC) above,”.
(5)

In section 63 (Police Advisory Boards for England and Wales and for Scotland), after
subsection (1) there is inserted—
“(1ZA)The Police Advisory Board for Scotland shall also advise the Scottish
Ministers on general questions affecting—
(a) constables seconded to the Scottish Police Services Authority under
paragraph 11(2) of schedule 1 to the Police, Public Order and Criminal
Justice (Scotland) Act 2006 but not appointed to be police members of
the Scottish Crime and Drug Enforcement Agency in accordance with
paragraph 6 of schedule 2 to that Act,
(b) persons seconded to the Scottish Police Services Authority under
paragraph 11(2A) of schedule 1 to that Act but not appointed as
mentioned in paragraph (a); or
(c) persons appointed as police members of the Scottish Crime and Drug
Enforcement Agency in accordance with paragraph 6 of schedule 2 to
that Act.”.>

Hugh Henry
107

In schedule 5, page 92, line 29, after <Director> insert <General>
Hugh Henry

108

In schedule 5, page 92, line 31, after <Director> insert <General>
Hugh Henry

109

In schedule 5, page 94, line 16, after <Director> insert <General>
Hugh Henry

110

In schedule 5, page 94, line 23, after <Director> insert <General>
Hugh Henry

111

In schedule 5, page 95, line 10, after <Director> insert <General>
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Hugh Henry
112

In schedule 5, page 95, line 14, after first <Director> insert <General>
Hugh Henry

113

In schedule 5, page 95, line 14, after second <Director> insert <General>
Hugh Henry

114

In schedule 5, page 95, line 38, after <Director> insert <General>
Hugh Henry

115

In schedule 5, page 96, line 1, after <Director> insert <General>
Hugh Henry

116

In schedule 5, page 96, line 5, after first <Director> insert <General>
Hugh Henry

117

In schedule 5, page 96, line 5, after second <Director> insert <General>
Hugh Henry

118

In schedule 5, page 96, line 11, after <Director> insert <General>
Hugh Henry

119

In schedule 5, page 96, line 12, after <Director> insert <General>
Jackie Baillie

194

In schedule 5, page 96, leave out paragraph 4C
Hugh Henry

120

In schedule 5, page 98, line 12, after <for> insert <“Director of the>
Hugh Henry

121

In schedule 5, page 98, line 12, after <substituted> insert <“Director General of the>
Hugh Henry

122

In schedule 5, page 98, line 24, after <Director> insert <General>
Hugh Henry

*123 In schedule 5, page 98, line 26, leave out from second <in> to <Enforcement> in line 28 and
insert <for paragraph (g) of the definition of “chief officer” there is substituted—
“(g) in relation to the Scottish Crime and Drug Enforcement Agency,
the Director General of that>


558

36

Hugh Henry
124

In schedule 5, page 98, line 32, after <for> insert <“Director of the>
Hugh Henry

125

In schedule 5, page 98, line 32, after <substituted> insert <“Director General of the>
Hugh Henry

126

In schedule 5, page 98, line 33, after <Agency”;> insert—
<( ) in subsection (4)(a), for “Deputy Director” there is substituted “Deputy Director
General”;>
Hugh Henry

127

In schedule 5, page 98, line 36, leave out from second <in> to end of line 38 and insert <for
paragraph (f), there is substituted—
“(f) the Director General of the Scottish Crime and Drug Enforcement
Agency;”>
Hugh Henry

128

In schedule 5, page 99, line 11, after <Director> insert <General>
Hugh Henry

129

In schedule 5, page 99, line 13, after <Director> insert <General>

37
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THIS IS NOT THE MARSHALLED LIST

Police, Public Order and Criminal Justice (Scotland) Bill
Groupings of Amendments for Stage 3
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
x
x

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted;
the text of amendments to be debated on the day of Stage 3 consideration,
set out in the order in which they will be debated. THIS LIST DOES
NOT REPLACE THE MARSHALLED LIST, WHICH SETS OUT
THE AMENDMENTS IN THE ORDER IN WHICH THEY WsILL BE
DISPOSED OF.

Groupings of amendments
Note: the time limits indicated are those set out in the timetabling motion to be
considered by the Parliament before the Stage 3 proceedings begin. If that motion is
agreed to, debate on the groups above each line must be concluded by the time
indicated, although the amendments in those groups may still be moved formally and
disposed of later in the proceedings.

Group 1: Agency and Police Complaints Commissioner: dissemination of
information
130, 136, 137, 138, 155
Group 2: Authority’s functions in relation to Part V of Police Act 1997
131, 132
Group 3: Head and deputy of agency
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37,
38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 60,
61, 62, 63, 64, 178, 66, 67, 68, 69, 179, 70, 71, 72, 73, 74, 75, 76, 77, 78, 79, 80, 81,
82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 93, 94, 95, 96, 97, 98, 99, 182, 100, 101,
102, 103, 105, 106, 107, 108, 109, 110, 111, 112, 113, 114, 115, 116, 117, 118, 119,
120, 121, 122, 123, 124, 125, 126, 127, 128, 129
Group 4: Staff of authority and agency
133, 134, 135, 170, 171, 172, 173, 174,176, 177, 180, 181, 183, 184, 185, 186, 187
Group 5: Regulations relating to the authority or agency: requirement to consult
1, 175, 188
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SP Bill 46A-G

1

Session 2 (2006)

Group 6: Joint boards and police authorities
2, 3, 4, 5, 6, 7, 8, 12, 13

Debate to end no later than 40 minutes after proceedings begin
–––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––
Group 7: Police complaints: role of the ombudsman
139, 140, 145, 143, 144, 146, 147, 148, 149, 150, 151, 152, 153, 154, 156, 209, 194
Group 8: Handling of police complaint by appropriate authority
141, 142
Group 9: Police Complaints Commissioner: reports to the Parliament
195
Group 10: Application of sections 59 to 63 of Police Act 1996 to certain officers
157, 193

Debate to end no later than 1hr 25 minutes after proceedings begin
–––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––
Group 11: Knife Crime
159, 160

Debate to end no later than 1hr 55 minutes after proceedings begin
–––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––

Group 12: taking of DNA and other samples from certain persons
208, 196, 197, 198, 161, 199, 162, 200, 201, 202, 203, 204, 205, 206, 207, 14

Debate to end no later than 2hrs 55 minutes after proceedings begin
–––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––
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Group 13: Control of sex offenders
163, 164, 9
Group 14: Power to take fingerprints to establish suspect’s identity
165
Group 15: Offender assisting investigations and prosecutions
166, 167, 168
Group 16:Application of 1967 Act to authority or agency by order
10, 11
Group 17: Membership of the Authority
169
Group 18: Transfer of staff and property to authority or agency
189, 190
Group 19: Minor modifications of enactments
191, 192
Debate to end no later than 3hrs 25 minutes after proceedings begin
–––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––––


562

EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 4, No. 6 Session 2
Meeting of the Parliament
Thursday 25 May 2006
Note: (DT) signifies a decision taken at Decision Time.
The meeting opened at 9.15 am.
Business Motion: Ms Margaret Curran, on behalf of the Parliamentary Bureau,
moved S2M-4447—That the Parliament agrees that, during Stage 3 of the Police,
Public Order and Criminal Justice (Scotland) Bill, debate on groups of amendments
shall, subject to Rule 9.8.4A, be brought to a conclusion by the time-limits indicated
(each time-limit being calculated from when the Stage begins and excluding any
periods when other business is under consideration or when the meeting of the
Parliament is suspended, other than a suspension following the first division in the
morning or afternoon being called, or otherwise not in progress):
Groups 1 to 6: 40 minutes
Groups 7 to 10: 1 hour and 25 minutes
Group 11: 1 hour and 55 minutes
Group 12: 2 hours and 55 minutes
Groups 13 to 19: 3 hours and 25 minutes.
After debate, the motion was agreed to.
Police, Public Order and Criminal Justice (Scotland) Bill - Stage 3: The Bill was
considered at Stage 3.
The following amendments were agreed to without division: 130, 131, 132, 15, 133,
134, 135, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 136, 31, 137, 138,
32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 1, 2, 3, 4, 141,
142, 50, 51, 52, 53, 5, 6, 155, 7, 8, 54 and 157.
Amendment 160 was disagreed to (by division: For 3, Against 108, Abstentions 0)
The following amendments were moved and, with the agreement of the Parliament,
withdrawn: 139, 195 and 159.
The following amendments were not moved: 140, 145, 143, 144, 146, 147, 148, 149,
150, 151, 152, 153, 154 and 156.
Police, Public Order and Criminal Justice (Scotland) Bill - Stage 3: The
Parliament resumed consideration of the Bill at Stage 3.
The following amendments were agreed to without division: 196, 197, 198, 161, 199,
162, 201, 202, 203, 163, 164, 9, 166, 167, 168, 10, 11, 169, 170, 171, 172, 173, 174,
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175, 176, 177, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64, 178, 66, 67, 68, 69, 179, 70, 71,
72, 73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 85, 180, 86, 87, 88, 89, 181, 90, 91,
92, 93, 94, 95, 96, 97, 98, 99, 182, 183, 184, 185, 186, 187, 100, 101, 102, 188, 12,
13, 103, 189, 190, 105, 106, 191, 192, 14, 193, 107, 108, 109, 110, 111, 112, 113,
114, 115, 116, 117, 118, 119, 120, 121, 122, 123, 124, 125, 126, 127, 128 and 129.
The following amendments were agreed to (by division)—
208
200
207

(For 91, Against 16, Abstentions 0)
(For 92, Against 17, Abstentions 0)
(For 63, Against 44, Abstentions 0)

The following amendments were disagreed to (by division)—
204
205
165

(For 24, Against 84, Abstentions 1)
(For 24, Against 85, Abstentions 1)
(For 11, Against 95, Abstentions 0)

The following amendments were not moved: 206, 209 and 194.
Motion without notice: Ms Margaret Curran moved, without notice, a motion under
9.8.5A to extend the time-limits for groups 13 to 19 by 10 minutes.
The motion was agreed to.
Police, Public Order and Criminal Justice (Scotland) Bill - Stage 3: The Deputy
Minister for Justice (Hugh Henry) moved S2M-4268—That the Parliament agrees
that the Police, Public Order and Criminal Justice (Scotland) Bill be passed.
After debate, the motion was agreed to ((DT) by division: For 111, Against 5,
Abstentions 0).
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Scottish Parliament
Thursday 25 May 2006
[THE DEPUTY PRESIDING OFFICER opened the
meeting at 09:15]

Parliamentary Bureau Motion
The Deputy Presiding Officer (Murray Tosh):
Good morning. The first item of business is
consideration of business motion S2M-4447, in the
name of Margaret Curran, on behalf of the
Parliamentary Bureau, setting out a timetable for
stage 3 consideration of the Police, Public Order
and Criminal Justice (Scotland) Bill.

25966

I accept that it is too late to change the motion
now, but I ask the Minister for Parliamentary
Business to bear the point in mind for the future.
The Deputy Presiding Officer: I will treat that
point as if it were a point of order. What you
suggest would not accord with current practice,
because we have to deal with all the amendments
by following the running order. The way in which to
address the point would be to raise it with the
Parliamentary Bureau and ask the clerks to
consider a possible procedure for dealing with it.
The bureau would then be able to decide whether
it wanted to change the procedures or not. For the
moment, what has happened is unavoidable.
Motion agreed to.

Motion moved,
That the Parliament agrees that, during Stage 3 of the
Police, Public Order and Criminal Justice (Scotland) Bill,
debate on groups of amendments shall, subject to Rule
9.8.4A, be brought to a conclusion by the time-limits
indicated (each time-limit being calculated from when the
Stage begins and excluding any periods when other
business is under consideration or when the meeting of the
Parliament is suspended, other than a suspension following
the first division in the morning or afternoon being called, or
otherwise not in progress):
Groups 1 to 6: 40 minutes
Groups 7 to 10: 1 hour and 25 minutes
Group 11: 1 hour and 55 minutes
Group 12: 2 hours and 55 minutes
Groups 13 to 19: 3 hours and 25 minutes—[Ms Margaret
Curran.]

09:16
Alasdair Morgan (South of Scotland) (SNP): I
do not want to speak against the motion but I
would like to point out one slight problem. It is
difficult to get such motions considered fully and
agreed in the short time between all the
amendments being lodged and people actually
understanding what they are about. However, we
have ended up in a situation in which debate on
group 12, for which one hour is allocated, will in
effect be split over the question time and lunch
interval. The second half hour for group 12, along
with the half hour allocated to groups 13 to 19, will
be taken in the hour slot this afternoon.
It would have been quite possible, and certainly
not inconsistent in terms of contrasting
amendments, to consider groups 13 to 19 in the
half hour slot in the morning and to consider group
12 during an uninterrupted full hour in the
afternoon. I think that it would have been much
better to have a concentrated period of debate on
the subject covered by group 12.
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Police, Public Order and Criminal
Justice (Scotland) Bill: Stage 3
09:17
The Deputy Presiding Officer (Murray Tosh):
The next item of business is stage 3 proceedings
on the Police, Public Order and Criminal Justice
(Scotland) Bill. I will start by making the normal
announcements about the procedure to be
followed. This morning, we will deal with
amendments to the bill. We will move to the
debate on the motion some time in the afternoon.
For the first part, members will know that they
require the bill itself—SP bill 46A, as amended at
stage 2—the marshalled list of all amendments
and the agreed groupings. The first division this
morning will, as normal, trigger a five-minute
suspension. Divisions will operate as normal
thereafter.
Section 2—Duty to establish and maintain the
Agency
The Deputy Presiding Officer: Group 1 is on
the Scottish crime and drug enforcement agency
and the police complaints commissioner, and
dissemination of information. Amendment 130, in
the name of the Deputy Minister for Justice, is
grouped with amendments 136 to 138 and 155.
The Deputy Minister for Justice (Hugh
Henry): These amendments set out in more detail
the circumstances in which information may be
disclosed by and to the Scottish crime and drug
enforcement agency and the police complaints
commissioner.
Amendments 137 and 138 will enable the
agency lawfully to disclose any information that it
obtains in the exercise of its functions to any
person in the United Kingdom or elsewhere for
certain permitted purposes. The amendments also
enable any person lawfully to disclose information
to the agency for use in the exercise of its
functions.
Amendment 130 inserts certain subsections of
what was section 17 into section 2, to make it
clear that it is a function of the agency to
disseminate information that it holds to a list of
specified persons, at its discretion.
Amendment 136 removes section 17 from the
bill to avoid any duplication in the provisions on
the disclosure of information. This change is
consequential on amendments 130, 137 and 138.
Amendment 155 is a general provision to allow
the police complaints commissioner lawfully to
disclose information to other public bodies or
office-holders for the purposes of fulfilling their
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official functions or enabling the commissioner to
fulfil his or her functions. It also allows persons
lawfully
to
disclose
information
to
the
commissioner to enable the commissioner to fulfil
his or her functions. The provision will ensure that
there is no unintended bar to the kind of disclosure
of information that will be necessary for the
commissioner or another public body or officeholder to fulfil their functions effectively.
The onward disclosure of information that has
been disclosed by the agency or the commissioner
will be subject to restrictions. The information
cannot be disclosed without the consent of the
relevant body.
I move amendment 130.
Mr Stewart Maxwell (West of Scotland) (SNP):
We have no problems with the amendments in
group 1, but I have a question about the disclosure
of information by the agency or the commissioner.
Will the minister clarify the position on any
possible onward disclosure by other bodies? Once
the agency or the commissioner has passed on
information to another body, will either of them be
able to control further onward disclosure of that
information to third parties?
Colin Fox (Lothians) (SSP): My question is
along similar lines. I seek clarification of
amendment 130, which will make it possible for
the SCDEA to pass on information to various
bodies. Paragraph (n) of the new subsection that
amendment 130 seeks to insert in section 2 will
allow information to be passed on to “the Scottish
Administration”, which I take to mean the Scottish
Executive. Does that mean that the Scottish
Executive—or the state—will have access to DNA
records for its own purposes as a consequence of
such information being passed on to it by the
SCDEA?
Stewart Stevenson (Banff and Buchan)
(SNP): I would welcome it if the minister could
confirm that paragraph (p) of the new subsection
that amendment 130 seeks to insert in section 2,
which will allow the information to be shared with
“any other person who is engaged outwith the United
Kingdom”

in carrying out similar activities, will not result in
the blanket sharing of information with regimes
such as, for the sake of argument, that in North
Korea?
Hugh Henry: I can confirm that, under that
proposed change, there will be no such blanket
disclosures. The imposition of conditions will be
considered.
Colin Fox asked about DNA, but I am not clear
about what he was driving at because certain
conditions apply to the use of, and access to, the
DNA database. Scottish ministers could not simply
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access that information for whatever purpose they
wanted. Not only are Mr Fox’s fears misplaced, I
am not sure that they are relevant to the context in
which he raises them.
In relation to the onward transmission of
disclosed data, any organisation that had
information disclosed to it would be subject to the
usual legal constraints, which are clearly defined.
Information would be passed on only within a
specific context and there would be clear legal
safeguards on when it could be used.
Amendment 130 agreed to.
Section 3—Duty to provide the police support
services
The Deputy Presiding Officer: Group 2 is on
the Scottish police services authority’s functions in
relation to part V of the Police Act 1997.
Amendment 131, in the name of the minister, is
grouped with amendment 132.
Hugh Henry: Amendments 131 and 132 relate
to the definition of one of the police support
services that the authority will be under a duty to
provide. Section 3(2)(d) will impose a duty on the
authority to carry out the functions of the Scottish
ministers under part V of the Police Act 1997 other
than those that relate to the making of regulations
or orders on ministers’ behalf. The amendments
seek to clarify that the authority will be under a
duty to carry out only the functions that are
delegated under section 121 of the 1997 act.
Section 3(8) of the bill will amend section 121 of
the 1997 act to make it clear that the authority may
perform functions under part V of the 1997 act
other than those that relate to the making of
regulations or orders. We seek to remove that
exclusion from section 3(2)(d) because it is no
longer necessary as a result of the link to section
121.
I move amendment 131.
Amendment 131 agreed to.
Amendment 132 moved—[Hugh Henry]—and
agreed to.

25970

the Scottish Drug Enforcement Agency. When I
gave evidence to the committee, I set out a
number of reasons why I considered the rank of
deputy chief constable was appropriate. I hope
that that, along with my written response to the
committee on the same matter, gives the
committee some reassurance that the bill creates
clear and modern arrangements for accountability
and corporate governance under which the
director will enjoy a very close relationship with the
eight chief constables in Scotland—one that is
based on mutual interdependence.
However, when I wrote to the committee earlier
this month, I acknowledged the views of the
committee, and of Jackie Baillie in particular, and
undertook to lodge the necessary amendments to
change the title of the post of director to that of
director general in recognition of the status of the
post. Unfortunately, the renaming of the director,
and the renaming of the deputy director as the
deputy director general, necessitated an extensive
number of amendments.
Schedule 2 to the bill makes provisions for the
first director general of the SCDEA to be the
person who is, on commencement, the director of
the
Scottish
Drug
Enforcement
Agency.
Amendments 178 and 179 amend schedule 2 to
make provision for the first deputy director general
to be the person who is, on commencement, the
deputy director of the Scottish Drug Enforcement
Agency.
Amendment 182 is necessary to ensure that the
provisions in schedule 2 enable anything that is
authorised by the director general to be done by
any other member of the agency, if so authorised
by him. The provision does not extend to
authorisations for property interference under part
III of the Police Act 1997 or to authorisations for
intrusive surveillance under the Regulation of
Investigatory Powers (Scotland) Act 2000. Those
authorisations
concern
highly
sensitive
surveillance techniques that can be authorised
only by a chief officer. The specific arrangements
for the authorisation of those activities in the
director general’s absence are set out the relevant
pieces of legislation.

Section 4—Strategic priorities of the Authority

I move amendment 15.

The Deputy Presiding Officer: Group 3 relates
to the head and the deputy head of the agency.
Amendment 15, in the name of the minister, is
grouped with amendments 16 to 64, 178, 66 to 69,
179, 70 to 99, 182, 100 to 103 and 105 to 129. I
take it that you will not address each amendment
in turn, minister.

The Deputy Presiding Officer: I call Colin Fox.

Hugh Henry: If you insist, Presiding Officer, I
will speak to each one individually.
We listened carefully to what the Justice 2
Committee said about the status of the director of

Colin Fox: I withdraw my request to speak,
Presiding Officer. The minister has answered the
question that I was about to ask.
Mr David Davidson (North East Scotland)
(Con): I welcome the minister’s acceptance of the
views of the Justice 2 Committee. He has
responded very fairly to all the views that were
expressed. I welcome the change.
Amendment 15 agreed to.
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Section 9—Liability for wrongful acts of certain
constables seconded to the Authority
The Deputy Presiding Officer: Group 4 relates
to staff of the authority and the agency.
Amendment 133, in the name of the minister, is
grouped with amendments 134, 135, 170 to 174,
176, 177, 180, 181 and 183 to 187.
Hugh Henry: The amendments in the group
relate to various provisions for the appointment of
members and staff to the authority and the
agency.
When we consulted on the bill in “Supporting
Police, Protecting Communities: Proposals for
Legislation” in February 2005, we sought views on
ways in which to enable police officers from
outwith Scotland to be able to undertake a period
of secondment to the Scottish crime and drug
enforcement agency.
The suggestion was met positively and the
amendments in the group enable officers from
throughout the United Kingdom to be directly
seconded to the agency. In particular, the
amendments provide that such seconded police
officers will have all the powers and privileges of a
Scottish constable during the period of their
secondment to the agency. That will widen the
pool of suitably experienced police officer talent
that is available to the agency and will be of
benefit both to the agency and to the wider UK
police community. Where necessary, we are
working with our counterparts in Whitehall to
ensure that, where further changes to legislation
that is outwith the competence of the Scottish
Parliament are required, those will be achieved.
The amendments also relate to the powers of
the authority under schedules 1 and 2 to the bill to
provide for the terms, conditions and remuneration
of constables who are seconded to the authority
and of the director general, deputy director general
and police members of the agency.
The amendments have two main purposes. The
first is to make it clear that, in exercising its own
powers, the authority must act within the
framework of any powers that are exercised by
Scottish ministers under the bill, once enacted, in
respect of the terms and conditions of seconded
constables or police members of the agency.
The second purpose is to allow the authority, if it
wishes to do so, to set terms and conditions and to
determine remuneration for its staff by reference to
provisions that are made from time to time by or
under regulations that the Scottish ministers make
in respect of constables who serve in the police
forces. That will enable the authority to keep the
arrangements for seconded constables and police
members of the agency aligned with those that
apply to constables in police forces.
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I move amendment 133.
Amendment 133 agreed to.
Amendments 134 and
Henry]—and agreed to.

135

moved—[Hugh

09:30
Section 10—Grants
Amendment 16 moved—[Hugh Henry]—and
agreed to.
Section 12—Members of the Agency
Amendments 17 and
Henry]—and agreed to.

18

moved—[Hugh

Section 13—Strategic priorities of the Agency
Amendment 19 moved—[Hugh Henry]—and
agreed to.
Section 14—Annual plans of the Agency
Amendments 20 to 24 moved—[Hugh Henry]—
and agreed to.
Section 15—Annual reports of the Agency
Amendments 25 to 27 moved—[Hugh Henry]—
and agreed to.
Section 16—General functions of Director of
the Agency
Amendments 28 to 30 moved—[Hugh Henry]—
and agreed to.
Section 17—Disclosure of certain information
by the Agency
Amendment 136 moved—[Hugh Henry]—and
agreed to.
Section 19—Scottish Ministers’ power to
modify section 18
Amendment 31 moved—[Hugh Henry]—and
agreed to.
After section 19
Amendments 137 and
Henry]—and agreed to.

138

moved—[Hugh

Section 19A—Direction by Director of the
Agency
Amendments 32 to 37 moved—[Hugh Henry]—
and agreed to.
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Section 20—Liability for wrongful acts of
police members of the Agency

Amendments 3 and 4 moved—[Hugh Henry]—
and agreed to.

Amendments 38 to 47 moved—[Hugh Henry]—
and agreed to.

Before section 31

Section 21—Regulations relating to the
Agency
Amendments 48 and
Henry]—and agreed to.

49

moved—[Hugh

The Deputy Presiding Officer: I now have to
turn lots of pages in my script to reach group 5,
which is on the requirement to consult on
regulations relating to the authority or the agency.
Amendment 1, in the name of the minister, is
grouped with amendments 175 and 188.
Hugh Henry: The Scottish ministers’ powers to
make regulations in section 21 are modelled on
the enabling powers in section 26 of the Police
(Scotland) Act 1967, but the bill does not currently
place an obligation on the Scottish ministers to
consult the Police Advisory Board for Scotland in
the same way as they must consult it on
regulations that are made under section 26 of the
1967 act. Amendment 1 addresses that gap and
ensures a consistent approach throughout the
Scottish police service.
Similarly, the Scottish ministers have powers to
modify the provisions in the 1967 act, and
amendments 175 and 188 ensure that the use of
such powers must also be subject to prior
consultation with the Police Advisory Board for
Scotland.
I move amendment 1.
Mr Maxwell: I welcome the amendments, which
will fill a gap. It is vital to have a statutory duty to
consult the board on regulations that relate to the
authority or the agency. I am glad that the
Executive has addressed the gap.
Amendment 1 agreed to.
Section 30—Interpretation of Chapter 1
The Deputy Presiding Officer: Group 6 is on
joint boards and police authorities. Amendment 2,
in the name of the minister, is grouped with
amendments 3 to 8, 12 and 13.
Hugh Henry: The amendments in the group are
purely technical amendments that are intended to
tidy the various references in the bill to the eight
Scottish police authorities and the joint police
boards. They are simply intended to make the
drafting more consistent and do not change the
meaning of the provisions in question.
I move amendment 2.
Amendment 2 agreed to.

The Deputy Presiding Officer: Group 7 is on
the role of the ombudsman in police complaints.
Amendment 139, in the name of Jackie Baillie, is
grouped with amendments 140, 145, 143, 144,
146 to 154, 156, 209 and 194.
Jackie Baillie (Dumbarton) (Lab): I absolutely
believe in the need to have an independent police
complaints commissioner. Having a body that can
satisfy the public that complaints against the police
are
being
investigated
thoroughly
and
independently is critical. The amendments that I
have lodged do not seek to change that principle
in any way.
I acknowledge that the Executive has a genuine
desire to adopt a rights-based, transparent
approach to complaints, irrespective of the
institution. However, the danger is that we are
about to create more institutional clutter, which
common sense says we should avoid.
General concern is felt throughout the
Parliament about the fact that the number of
commissioners seems to have mushroomed and
that, to all intents and purposes, some
commissioners lack accountability. The Finance
Committee is working to examine and review the
number of commissioners, but the concern today
is about the overlap between the proposed
independent police complaints commissioner and
the Scottish public services ombudsman. The
committee took evidence on that at stage 1, and
the matter was considered in the stage 1 debate in
the chamber and at stage 2.
I want to highlight three areas of substance for
the minister. First, the police are already within the
ombudsman’s jurisdiction. The ombudsman can
investigate a complaint of maladministration or
service failure. Therefore, we are talking about
clear duplication. It has been suggested that there
will be protocols between various agencies and
the proposed commissioner, but I simply note that
such protocols probably already exist between
those agencies and the ombudsman. We are in
danger of recreating something that we already
have.
Secondly, I highlight the procedures that cover
civilian staff who are employed by the police.
Those staff are not officers and are subject to a
separate
disciplinary
procedure.
Their
circumstances are more like those of staff whose
work is already covered by the ombudsman.
Thirdly, in these days of efficient government,
organisations with similar back-office and service
functions have opportunities to share.
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I want to remind members of a little bit of the
Parliament’s history. We created the Scottish
public services ombudsman in 2002 because we
rightly wanted an open, accountable and easily
understood
complaints
system
that—most
important of all—had the trust of the Scottish
public. At that time, we merged the work of four
ombudsmen to create a one-stop shop so that
where people could complain would be clear, they
would not be faced with institutional clutter and
there would be no confusion about or barriers to
making a complaint. The tragedy is that we
sometimes forget the sensible approach that the
Parliament has taken by creating more
commissioners to deal with complaints.
Our partnership agreement commits us to
having an independent police complaints
commissioner, and this suite of amendments does
exactly that. We should not reinvent something
that we already have. We were right in 2002 to
introduce the clarity that is involved in having a
one-stop shop for complaints in the Scottish public
services ombudsman, and that approach is right
now. It is efficient and would deliver an
independent police complaints commission in
Scotland.
I move amendment 139.
Mr Kenny MacAskill (Lothians) (SNP): I
sympathise with the debate on the size of
government, on which Jackie Baillie commented.
We have debated the issue before: members of all
parties have discussed the proposed Scottish
commissioner for human rights and the possible
superfluity of tsars in this country, for example.
However, the proposed police complaints
commissioner is a distinct case.
That there has been no opportunity for the
specific matter to be dealt with has been a gap
and a long-running sore in Scotland, if I can put
things in that way. The SPSO has served us well.
There are other issues that we must address in
that respect, but that debate is for another day. If
we did not go with the police complaints
commissioner, as detailed in the bill, we would not
serve well the current SPSO or any person who
holds that post in the future; we would also not
stick to the agreement that has been made. Let us
be clear: numerous parties have signed up to the
police complaints commissioner proposals. There
is consensus not only among people within the
body politic in the chamber but among the police
and other parties that that is the way to go. The
proposals that have been made have not satisfied
the desires of some people and may not work out,
but consensus has been reached about where to
go.
I have sympathy for the broader ethos of Jackie
Baillie’s proposals, but we should not seek to try to
create smaller government in this case. That battle
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is for another day. A distinct position is needed.
We should stick to the agreement that has been
signed up to not only by members of the
committee, but by other organisations and
members of the police service.
Mr Davidson: It is novel for a Labour member to
talk about efficient government. Obviously, we
would like there to be efficient government in other
areas. However, it is important to see the police
complaints commissioner as a special case.
We totally agree with the minister. Members of
the public have great concerns about complaints
against the police and want to feel confident that
they are being dealt with. The minister’s proposals
mean that such complaints will be dealt with
almost in a goldfish bowl. The position is clear:
confidence in the system would be certainly
helped. The police would also feel more confident
in dealing with one office, rather than an office
within another office. We support the minister’s
line.
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): It is even more novel for a
Conservative spokesman to support the concept
of
an
independent
police
complaints
commissioner, as the Conservatives did nothing to
set one up during their years in government.
I appreciate Jackie Baillie’s intentions. She is
being consistent with the desire that she showed
at stage 2 to reduce the number, if not the scope,
of commissioners in Scotland. The Parliament has
established independent
complaints-handling
commissioners and will, no doubt, establish
others. The debate about amendment 139 is
whether the Scottish public services ombudsman
is the right body to have the functions that we are
establishing today.
It is right that there should be a relationship
between the independent police complaints
commissioner and the ombudsman, but I do not
think that they should be one entity. Perhaps the
most persuasive, if subtle, arguments against what
is proposed in amendment 139 were made
indirectly by the ombudsman herself when she
outlined her views on the establishment of the
Scottish legal complaints commission to the
Justice 2 Committee recently. The ethos of the
ombudsman is inquisitorial dispute resolution.
Although that is not always inconsistent with a
body that can find guilt and impose penalties, I
think that the emphasis is different.
Like the Scottish legal complaints commission,
the police complaints commissioner will be able to
make disposals where he or she finds fault and to
issue reports and make recommendations. The
current ombudsman was very clear about how she
sees the role of the ombudsman’s office. The
character of that body, which wishes to work with
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public agencies in Scotland to improve services,
would be altered if it was made a specific
complaints-handling and oversight body for one
sector of the public services—the police—and not
others. For example, there would be a lack of
clarity in the public’s mind about there being a
general ombudsman’s office that has specific
police complaints-handling capability and the
ability to make appropriate disposals in relation to,
for example, a chief police officer but not a chief
executive of a health board.
I am afraid that Jackie Baillie’s amendments
would create more confusion, not less; therefore, I
will not support them.
Mr John Swinney (North Tayside) (SNP):
Without wishing to contradict the views that were
expressed recently by members on the Scottish
National Party front bench, I say that I have
considerable sympathy with the points that Jackie
Baillie has raised. They relate to some general
questions that the Finance Committee is
considering in detail. There is growing agreement
in the Parliament that Parliament needs to reflect
seriously on the climate, atmosphere and
infrastructure that we have created, over the
years, in relation to the role and activity of the
ombudsman sector.
Some of the issues that are surfacing today also
surfaced in our consideration of the Scottish
Commissioner for Human Rights Bill. They are
issues that Parliament will have to reconsider in a
strategic way. As a consequence of a range of
different and distinctive decisions that we have
taken, all for good reasons, we are now faced with
an infrastructure that is too complicated for
members of the public, too burdensome, too
bureaucratic and—something that we should
always think about—too expensive for the
taxpayer.
I refer members to the revised financial
memorandum to the bill. In paragraph 269 on
page 46, the Executive sets out its belief that the
police complaints commissioner for Scotland
should have seven members of staff at a distinct
location and should incur running costs of around
£700,000. That brings the total running costs of
the organisation to £1 million. We could say that,
in the grand scheme of the £28 billion expenditure
of the Scottish Executive, £1 million is not so
much. However, £1 million here and £1 million
there—which is increasingly what costs in the
ombudsman sector are amounting to—soon adds
up to a formidable amount of expenditure to which
we must be careful about committing ourselves in
this exercise.
I
am
disappointed
that
the
financial
memorandum makes no mention of the sharing of
services. There is no talk in the financial
memorandum about the fact that some of the staff
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who are currently employed by the Scottish public
services ombudsman could carry out investigatory
work on behalf of the police complaints
commissioner, meaning that there may be no
requirement for us to employ seven additional
complaints investigators to consider issues on
behalf of the Scottish police complaints
commissioner. Those people could be based
within the ombudsman’s office and could either be
seconded or contracted to undertake some of the
investigatory work on the police complaints
commissioner’s behalf.
09:45
If the Government deems Jackie Baillie’s
proposition that the Scottish public services
ombudsman could carry out the police complaints
commissioner’s function to be unacceptable and
believes that we must have a named
commissioner, we could strip back the proposal
simply to employ a named commissioner—one
individual, who might cost us something in the
order of £70,000 to £80,000—and use the existing
Scottish public services ombudsman infrastructure
to carry out some of the day-to-day operational
and investigatory activities that the commissioner
would have to undertake. Even if we do not accept
the whole of Jackie Baillie’s proposal, that type of
approach would give us a more efficient system
that was simpler to understand and provided much
more value for taxpayers’ money. There is an
efficiency argument in the points that have been
raised about the financial memorandum, and the
Government needs to reflect on that.
Jeremy
Purvis:
Notwithstanding
John
Swinney’s views on efficiency, shared services
and shared buildings, does he understand that
there may be differences in the ethos or scope of
commissioners’ work, which can range from
complaints handling and making appropriate
disposals if fault is found, with the role of an
ombudsman, the emphasis of which is on working
with public sector agencies to develop better
services, as the Justice 2 Committee heard last
week from the current Scottish public services
ombudsman? There may be disparity if the
ombudsman was able to make such disposals in
only one area of public service.
Mr Swinney: Perhaps I have not made my
position sufficiently clear: I am saying that, if we do
not accept Jackie Baillie’s proposal in its entirety,
we could accept the need to appoint a distinct
police complaints commissioner for Scotland—an
individual officer-holder. However, we do not need
to create a separate bureaucracy that would end
up costing us perhaps an extra £900,000 when the
Scottish public services ombudsman’s office could
be contracted to deliver the ethos that I readily
accept the police complaints commissioner for
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Scotland might need to pursue. That approach
would deliver efficiency and the different climate
that Jeremy Purvis talks about.
In his speech, Mr Purvis made points about the
evidence that the Scottish public services
ombudsman gave to the Justice 2 Committee on
the
proposed
Scottish
legal
complaints
commission. The ombudsman made the fair
point—which I understand that she also made in
written evidence during the Justice 1 Committee’s
consideration of the Scottish Commissioner for
Human Rights Bill—that there is potential for
functions to be duplicated, which would raise
jurisdictional issues about where an individual
should go if they had a complaint about a
particular aspect of a public service or the police.
We must be careful that we do not clutter up the
jurisdictions that we consider and end up with a
situation in which not one commissioner but two
or, heaven forfend, three commissioners could
examine the same aspect of public policy. None of
us in the Parliament can honestly put our hands
on our hearts and say that we have created an
architecture that is so well defined, so simple and
so clearly compartmentalised that it does not
create confusion in the public mind. One of the
strongest points that Jackie Baillie made in
speaking to her amendments was that the
decision to establish the Scottish public services
ombudsman was taken to simplify the architecture
of government in Scotland. Seven years into
devolution, after having created numerous
different commissioners, we will have to revisit that
architecture—the Finance Committee is doing
that—because we have made it too complicated
and congested and it costs too much money.
I hope that there is an emerging parliamentary
consensus around those points. I am very
sympathetic to the points that Jackie Baillie has
raised.
I hope that in his closing remarks the minister
will say something about the Government’s
perspective on paragraph 269 of the financial
memorandum, because it raises big issues—not of
money, but of duplication and congestion—with
which Parliament is obliged to deal.
Colin Fox: Jackie Baillie is right to highlight the
public’s real concerns about how complaints
against the police are currently handled. In the
partnership agreement, the Executive committed
itself to establishing an independent police
complaints commissioner. In my view, that
recognised the fact that the public feel that they
are not well served by the current complaints
handling system. Jackie Baillie’s amendments
highlight the need for full accountability, an easily
understood complaints system—which we do not
have at the moment—and to avoid institutional
clutter. She argues that the Scottish public
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services ombudsman would be better placed to
provide that than the Scottish police complaints
commissioner. Her amendments divulge a core
fear that the current proposals for a Scottish police
complaints commissioner are inadequate. There is
a fear that the commissioner will be toothless and
that their powers will not enable them to address
the real concerns that exist.
In my view, Jackie Baillie’s amendments are a
move in the wrong direction. Rather than being
vested in the ombudsman, the powers of the
Scottish police complaints commissioner should
be augmented to include not just the powers of the
ombudsman but the services, roles and functions
of Her Majesty’s chief inspector of constabulary in
this regard. Jackie Baillie seeks to restrict the
powers of the Scottish police complaints
commissioner, because she feels that there is
duplication and the ombudsman service is her
preferred option. In my view, there is something to
that. She is concerned about bureaucracy, but
between the three organisations involved there are
nowhere near enough powers to address the
concerns that exist among the public.
Of course there should not be three bodies with
roles in police complaints handling. There should
be one body that is serious about addressing the
issue, because time after time the public have
made it clear in their consultation replies to the
Executive that they are looking for a system in
which they have full confidence and for a single
gateway that is truly independent. They are
looking for a system that takes serious police
complaints handling away from the police
altogether and, at the same time, ensures that
decent police officers have nothing to fear from a
Scottish police complaints commissioner with full
powers to address such complaints. The bill was
supposed to strike that balance, but instead it
misses a huge opportunity to address the public’s
fears about the current set-up and their desire for
a system in which they have confidence and that
is accountable and easily understood, so that they
know where to take their complaints in the first
instance.
The Executive is milking the cow by accepting
the need for a commissioner but, in effect, its
proposals kick over the bucket. In that respect, the
bill fails the public, because its provisions do not
go far enough. Jackie Baillie’s amendments are
absolutely right to stress the need to have one
organisation with proper, full powers that is
accountable to and trusted by the public, but in my
view the aim should be to enhance the role of the
Scottish police complaints commissioner, rather
than to have three roles, as is the case at present.
Hugh Henry: This has been an interesting,
useful and informed exchange. It will be useful if I
remind members why we are establishing the
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office of commissioner. The commissioner will
oversee how police bodies in Scotland handle
complaints, will provide support and guidance and,
critically, will be an independent body to which
dissatisfied complainers can turn. A number of
members have emphasised why we need such a
body. There is a public expectation that complaints
should be seen to be handled appropriately,
effectively and objectively. I believe that the work
of the commissioner will lead to increased public
confidence in the handling of police complaints.
The functions could not readily be carried out by
an existing office-holder. All members have
recognised that police complaints are different
from other types of complaint and require a distinct
approach that takes account of those differences.
I understand fully the point at which Jackie
Baillie is driving, ably supported by John Swinney.
It is true that a debate is emerging about how
commissioners operate, their relationship with
Parliament and how they relate to the public. I
noted John Swinney’s points about the work that is
being carried out by the Finance Committee and I
do not want to prejudice that developing debate.
However, notwithstanding my sympathy for some
of Jackie Baillie’s points, her amendments are not
the best way to address those concerns. As Kenny
MacAskill said, it is a matter for another day.
I give John Swinney an assurance that we fully
intend to adopt a shared services arrangement.
He ably made the point that certain services could
be provided jointly with other agencies and there is
no reason for duplication. I hope that that
possibility is considered in all that we do. I also
hope that costs will be offset by the more efficient
handling of complaints within police forces but, as
John Swinney correctly said, we need to be
careful about how we use scarce public resources
to best effect.
Jackie Baillie’s points are indeed relevant to a
wider discussion, but points made by all members
emphasise clearly that the Parliament is
committed to the establishment of an independent
police complaints commissioner. We are doing
that in the most appropriate way. It is for
Parliament to return to the matter and to others as
it deems appropriate in future.
Jackie Baillie: I thank John Swinney for his
helpful comments, which are not necessarily good
for his career, but good for the debate. I hope that
ministers will take away his practical suggestion to
consider the numbers employed by the proposed
independent police complaints commissioner.
John Swinney’s other comments have
considerable merit. One can have an independent
police complaints commissioner with a distinctive
role within the ombudsman’s office. The
ombudsman already has a specialist role,
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operates in complex areas and deals with health,
housing, local government, police and a range of
other public bodies. In lodging my amendments, I
want to create a one-stop shop that is transparent
and simple for the ordinary people we represent to
understand and a single complaints body,
independent of the police, that is easy to access.
I recognise the emerging parliamentary
consensus on the need to reconsider the number
of commissioners. I accept that we need to do that
in an holistic way. For that reason, I will withdraw
amendment 139 in anticipation of future changes
from the Parliament.
Amendment 139, by agreement, withdrawn.
Section 31—The Police Complaints
Commissioner for Scotland
Amendment 140 not moved.
Section 34—“Relevant complaint” and “person
serving with the police”
Amendment 145 not moved.
Section 32—Examination of manner of
handling of complaint
The Deputy Presiding Officer: Group 8 is on
the handling of police complaints by the
appropriate authority. Amendment 141, in the
name of the minister, is grouped with amendment
142.
Hugh Henry: Amendments 141 and 142
enhance the commissioner’s ability to help police
organisations to deal effectively with complaints. If
a complainer keeps taking a complaint back to a
police organisation, it would be useful for that
organisation to be able to refer the matter to the
commissioner. If satisfied that the organisation has
taken reasonable steps to address the complaint
before referring it, the commissioner will be in a
position to bring the matter to a conclusion. That
will help to avoid police time being spent fruitlessly
on the same issue.
I move amendment 141.
10:00
Mr Maxwell: The minister has gone some way
towards explaining the practical processes that
would be involved in what the amendments
propose, in particular how the commissioner would
deal with the case of an individual who complains
repeatedly. However, when I read amendments
141 and 142, I was slightly unsure about how they
would operate in practice. I thought that there was
a typographical error in amendment 142, where it
refers to whether the appropriate authority
“has taken reasonable steps to deal with the complaint.”


573

25983

25 MAY 2006

I expected the word “not” to come before “taken”,
which would mean that the commissioner would
get involved when “reasonable steps” had not
been taken rather than when they had been taken.
Will the minister comment on whether my
interpretation is correct? If not, what happens if no
reasonable steps have been taken? The minister
seemed to say that if reasonable steps have been
taken, the commissioner will get involved in the
process. If nothing has been done to deal with a
complaint, does that mean that the commissioner
will have no role in a complaint-handling review?
Hugh Henry: It is important to clarify that what
we propose will not remove the ability of a
complainer to take a complaint to the police
complaints commission. We are talking about
situations in which an individual has persisted in
making complaints to a police organisation but has
never approached the police complaints
commission. Our proposal will give the police the
opportunity, if they have already carried out
investigations and believe that they can go no
further, to refer the complaint to the commissioner,
who will consider the complaint and decide either
that there is further work that the police body could
carry out and so send the complaint back or that
reasonable steps have been taken, the procedure
has been exhausted and they will now look at it
and come to a conclusion. That will be the case
even if the complainer has never referred the
complaint to the independent police complaints
commissioner.
Amendment 141 agreed to.
Amendment 142 moved—[Hugh Henry]—and
agreed to.
Amendment 143 not moved.
Section 33—Duty of Commissioner not to
proceed with certain complaint handling
reviews
Amendment 144 not moved.
Section 35—Appointment of person to
reconsider complaint
Amendment 146 not moved.
Section 36—Reconsideration of complaint:
duties to keep persons informed
Amendment 147 not moved.
Section 37—Power of Commissioner to
discontinue reconsideration
Amendment 148 not moved.
Section 38—Final reports on reconsideration
Amendment 149 not moved.
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Section 38A—Appropriate authority in relation
to a complaint
Amendments 50 to 53, 5 and 6 moved—[Hugh
Henry]—and agreed to.
Amendment 150 not moved.
Section 39—General functions of the
Commissioner
Amendment 151 not moved.
Section 40—Reports to the Scottish Ministers
The Deputy Presiding Officer: Amendment
195, on the police complaints commissioner and
reports to the Parliament, is in a group on its own.
Colin Fox: The proposal to establish an
independent police complaints commissioner
arose from the Executive’s response to
widespread views that in-house complaints
handling is no longer fit for purpose and simply
does not enjoy the public’s confidence. Therefore,
the question arises whether the Executive’s
proposal has come up with the right balance.
In the partnership agreement, there were plans
for the introduction of a truly independent, trusted,
transparent and accountable system for handling
complaints against the police. Members recognise
that the mood for such a transparent and
accountable system is plain and overwhelming.
However, what the bill proposes, which
amendment 195 seeks to change, is that the
police will continue to deal with investigations in
the first instance through an in-house system. In
his earlier remarks, the minister highlighted the
fact that the commissioner will oversee how the
police deal with complaints in-house and may
consider requests from people who are
dissatisfied with how the police have handled their
complaint. I am happy to highlight again that we
are talking about non-criminal matters and that
complaints in relation to criminal matters will still
be handled by the Crown Office and Procurator
Fiscal Service.
The commissioner may consider requests from
people who are dissatisfied with the outcome of
the in-house system’s handling of their complaint.
In such cases the commissioner may ask the
police to reconsider the complaint, but he may
also choose not to do that. A key consideration is
what power the commissioner will have to force
the police to reconsider a complaint. As members
have said, the commissioner will share many
functions with the Scottish public services
ombudsman and Her Majesty’s inspectorate of
constabulary.
We should be clear about this: the police will still
be the first organisation to which someone must
go if they have a complaint against the police.
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After that, the person could go to the
commissioner, who might or might not help them.
The commissioner might help them by asking the
police to think again, but a big question mark
remains over what the commissioner could do if
the police did not review the complaint. How many
cases will the commissioner be able to order to be
reviewed at one time? What powers and
resources will he have? What will he be able to do
if he thinks that the police are dragging their feet
on an inquiry? Those are important questions
about the role of the proposed police complaints
commissioner for Scotland.
The Parliament’s responsibility to consider
whether the public can have confidence in the new
system underlies those questions. What will the
public think of the new system, compared with the
current arrangements? We run a real risk that the
public will think that the Executive is not sincere
about setting up systems for handling complaints
against the professions and the police. The public
expect change and if the changes that they seek
are not made, they will continue to press the
Parliament for those changes. The bill will not go
down well with the public if people think that the
Parliament is protecting the police from legitimate
complaints. The public are entitled to expect the
highest standards of public service and democratic
accountability of the people who serve them,
including the police.
Against that background, amendment 195 would
require the commissioner to report to the
Parliament and not just to ministers, which would
allow the Parliament to consider the progress that
had been made. Given the understandable and
legitimate concerns of the public about the
handling of complaints against the police,
amendment 195 would ensure that the Parliament
could thoroughly and properly examine the
commissioner’s work and the effectiveness of the
measures in the bill. We would be able to see for
ourselves what progress was being made and
whether public concerns were being addressed.
The provisions in amendment 195 are necessary
in an open, accountable, democratic system for
handling complaints against the police.
I move amendment 195.
Mr Maxwell: I understand the reasoning behind
amendment 195. Colin Fox is attempting to ensure
that the process will be as open and accountable
as possible. However, he fundamentally fails to
make his case on accountability, for a number of
reasons. First, any report that is laid before the
Scottish ministers is then laid before the
Parliament. The fundamental point is that it is for
the Parliament to hold ministers to account. How
could we do that if we removed the line of
accountability by requiring the proposed
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commissioner’s report to be laid before the
Parliament and not ministers?
Section 31(2) provides:
“The Commissioner is to be an individual appointed by
the Scottish Ministers.”

If amendment 195 were agreed to, a
commissioner who had been appointed by the
Scottish ministers would report to the Parliament,
so the Parliament would have no role in holding
ministers to account for the appointment of the
commissioner. In effect, the approach in
amendment 195 would break the link between the
accountability of ministers for the commissioner’s
appointment and their accountability for the
commissioner’s report.
There is a straightforward problem with having
an amendment that would leave out section 40,
but not amending section 31(2)—that would be a
mistake. Ministers will publish the commissioner’s
reports and lay them before Parliament.
Parliament’s duty is to hold ministers to account
on that basis. Unfortunately, amendment 195 is
the wrong approach.
Mr Davidson: I am surprised by amendment
195, because, as Stewart Maxwell rightly said, the
Parliament’s function is to hold ministers to
account. The ministers who will be held to account
are the Minister for Justice and the First Minister.
The Minister for Justice is responsible for the bill
and will be responsible for the working of the
legislation once the bill is enacted. To let ministers
off the hook as if they did not exist would be
another extension of the quango culture, which the
Conservatives certainly do not support. It is vital
that the police complaints commissioner and the
minister have a close working relationship—that is
the essence of the matter. The commissioner’s
reports will come to the Parliament, so we will
have a chance to examine what they say and what
action, if any, the minister has taken. That is surely
the correct democratic role for the Parliament.
If the minister is prepared to accept amendment
195, I would like him to explain clearly why he
does so and why he sees no pitfalls in it.
Hugh Henry: I confirm that the Parliament will
be kept informed about the matter, because we
will be required to lay before the Parliament the
commissioner’s annual reports on the carrying out
of his or her functions, which is a common
arrangement with public bodies. As Stewart
Maxwell and David Davidson laid out, amendment
195 would undermine fundamentally the need for
ministerial accountability to Parliament. To an
extent, I can understand the amendment because,
when people start from the perspective of
suspicion and conspiracy, they have no
confidence in anything that anyone does.
However, amendment 195 would not allow anyone
to make progress.
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In some of Colin Fox’s remarks in speaking to
his
amendment,
he
sought,
perhaps
unintentionally, to undermine the positive move of
establishing a police complaints commissioner. I
hope that he will withdraw his amendment.
Colin Fox: On that issue, I point out that I
welcome the establishment of a police complaints
commissioner for Scotland. I take issue with what
the minister said about my remarks being based
on suspicion and conspiracy; rather, they are
based on a real anxiety among the public that
legitimate complaints—let us accept that the public
have a right to make legitimate complaints against
the police—should be handled properly. If the
minister is saying that he believes that a
widespread feeling exists among people that such
complaints are handled properly at present, we
are at odds with each other. The essence of
amendment 195 is the need for the Parliament to
have an examinatory role and to be able to
investigate the commissioner’s effectiveness and
the extent to which the operation lives up to the
suggestions that the minister and the bill make.
I am happy to accept the minister’s assurances
that the Parliament will be kept fully informed
about the commissioner’s performance in carrying
out his duties and that we will have opportunities
to assess and investigate that. With that
assurance, I am happy to seek agreement to
withdraw amendment 195.
Amendment 195, by agreement, withdrawn.
Amendment 152 not moved.
Section 41—Provision of information to the
Commissioner
Amendment 153 not moved.
Section 42—Power of Commissioner to issue
guidance
Amendment 154 not moved.
After section 42
Amendment 155 moved—[Hugh Henry]—and
agreed to.
Section 43—Interpretation of Chapter 2
Amendments 7, 8 and 54 moved—[Hugh
Henry]—and agreed to.
Amendment 156 not moved.
Section 46—Constables engaged on service
outside their force
10:15
The Deputy Presiding Officer: Group 10 is on
the application of sections 59 to 63 of the Police
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Act 1996 to certain offenders. Amendment 157, in
the name of Hugh Henry, is grouped with
amendment 193.
Hugh Henry: Amendment 157 amends the
Police (Scotland) Act 1967 to clarify the
circumstances in which constables who are
engaged in specified categories of relevant
service, including service with the authority, are to
be treated as if they were members of a Scottish
police force for the purposes of representation by
the Scottish Police Federation. Amendment 193,
although
substantial
in
length,
makes
consequential amendments to the arrangements
that are set out in sections 59 to 63 of the Police
Act 1996 as regards the Scottish Police
Federation, the Police Negotiating Board for the
United Kingdom and the Police Advisory Board for
Scotland.
The amendments simply insert appropriate
references to the authority and agency into the
existing provisions of the 1996 act in relation to
those three bodies and ensure that constables
who are seconded to the authority and police
members of the agency are put on a similar
footing to constables serving in police forces in
that regard.
I move amendment 157.
Amendment 157 agreed to.
After section 69
The Deputy Presiding Officer: Group 11 is on
knife crime. Amendment 159, in the name of
Charlie Gordon, is grouped with amendment 160.
Mr Charlie Gordon (Glasgow Cathcart) (Lab):
Knife crime is a major public health hazard in our
country. The extent of the crime of possession of
knives or similar offensive weapons is reflected in
a complex series of tables contained in answers to
parliamentary questions in recent years, but what
they add up to is a major culture of young men in
Scotland carrying blades. It is a complex cultural
phenomenon, requiring a multi-agency response,
as exemplified by Strathclyde police’s violence
reduction unit. One cannot have led Glasgow City
council for six years, as I did, without being
painfully confronted by the evidence of the blade
culture that is prevalent in my beloved home town.
Glasgow has had similar challenges in the past.
In the 1950s, it took exemplary sentences issued
by Lord Carmont to stop a razor-slashing culture
that was growing in the city. In the 1960s, when I
was a teenager in Glasgow, I remember the
sporadic terror wreaked in the city centre’s dance
halls by gangs intent on recreational violence.
Today’s challenge is a much larger one. Every
weekend, hundreds of young Scottish men dress
to go out and carry a blade as if it were a fashion
item. We have an average of one knife homicide a
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week: the tragic apex of hundreds of stabbings a
year and thousands of cases of carrying blades.
Two years ago, in Glasgow, I suggested that we
might end up with so-called mandatory custodial
sentences for possessing blades unless we could
reverse that blade culture by other means. Last
autumn, in the Cathcart by-election, I called for
stiffer sentences for knife crime, more police
powers to arrest suspected blade carriers and for
a raised age limit for knife purchasing. I
congratulate the Executive on the fact that all
three issues are reflected in the bill. I am also
delighted by the knife amnesty and by the
deployment of 1,000 new metal detectors,
purchased by the Executive for the police.
Amendment 159 reflects firearms legislation, in
that it would provide for custodial sentences for
possession of a blade unless there were
exceptional circumstances. I note that the Justice
2 Committee does not support so-called
mandatory sentences, although I note also that the
Association of Scottish Police Superintendents
advocated such sentences in its evidence.
Subsequent to my lodging amendment 159, the
Lord Advocate has issued new guidelines to
courts and fiscals on knife crime. It did my heart
good to read them.
Anyone caught with a knife will be arrested and
held in custody. Bail will be opposed where there
are previous knife or violence-related convictions.
Cases will be referred to higher courts if there are
similar previous convictions, which means that
tougher sentences are likely. Prosecutors will seek
curfew and exclusion-zone type conditions to be
attached to sentences.
The
Edinburgh
Evening
News—not
a
newspaper that I normally read, I confess—
headlined the Lord Advocate’s new guidelines:
“Jail term for anyone caught carrying knife in new blitz”.

I would like to make that headline a reality, if we
believe that that is what it will take to reverse this
appalling blade culture. However, I do not want to
cut across the unity—perhaps the near
unanimity—in this chamber on the measures that
are proposed in the bill, along with the measures
taken by the Lord Advocate and the Justice
Department to assist the operational deployment
of the police in dealing with knife crime. However,
the issue of mandatory sentences is not
necessarily going to go away, and I will be
interested to hear the minister’s response.
I move amendment 159.
Colin Fox: As Charlie Gordon and others have
said in this chamber on many occasions, the
horrific and shameful record of knife crime and the
possession and use of knives in Scotland today is
a serious and on-going debate. I commend all the
efforts of those throughout Scotland and in the
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chamber to engage with the issues that confront
us in dealing with this scar—no pun intended—on
our society. I am happy to put on the record my
support for the amnesty that was launched this
week throughout Britain. I believe that it has a role
to play. It encourages people to bin the knife and
save a life—probably their own.
Of course, we all have to be sombre and serious
and recognise that our record is poor and that the
progress that we are making is nowhere near
good enough in dealing with the problems of
young men who go out carrying. Despite the best
intentions and efforts of many of the
professionals—I pay tribute to them—in recent
months and years in trying their best to deal with
the problem, we are not making sufficient
progress.
I believe that those members who argue for
longer sentences for the possession and use of a
blade are well intentioned, but I do not share their
faith in that approach. We have seen it fail again
and again. Sentencing policy will not make the
difference and bring about the changes that those
members seek. I understand and share their
frustrations, but I do not believe that the necessary
change in young men’s beliefs and attitudes will
be achieved via that route.
We all know that most of the young men who
carry knives are inured to the threat of this or that
sentence. They know that it is illegal to carry a
knife and still they do it. Amendment 160 seeks to
turn our attention in another direction that will have
better prospects of success in the long run. It
involves defeating the problem at its roots rather
than dealing with the outcomes.
As Charlie Gordon and others have said, when
we look at the facts and figures, we begin to
appreciate the signals that are being sent. Why is
the problem so much more embedded in Glasgow
and the west of Scotland? Why is it that the young
men who go out determined to get steaming drunk
on Lothian Road in Edinburgh, or in so many other
parts of Scotland on a Friday and Saturday night,
and who end up in a fight at the taxi rank do not
resort to pulling blades on one another to
anywhere near the same degree as is done in
Glasgow?
We know—the police would back this up—that
we are dealing with a problem that is about more
than just sentencing policy. We are dealing with a
societal problem of culture and behaviour. We
need to get inside the heads of young laddies who
think that it is cool to carry a blade. They think that
it is hard. They think that it makes them big.
However, it does not. It makes them wee and
timid. Their inadequacies are exposed to every
last one of us by the fact that they need to hide
behind a 5in steel blade because they do not have
the life skills and ability that the rest of us have to
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avoid getting into such senseless, stupid and
dangerous positions in the first place.
As the minister knows, I lodged a similar
amendment at stage 2. I accept that I presented
the amendment at stage 2 in opposition to the
Executive’s proposals to double the length of
sentences for possession and use of a knife. I still
have no faith in sentencing, but I present
amendment 160 today not in opposition to
sentencing policy—despite my qualifications about
it—but as a way of allowing the courts another
option that gets inside the head of teenage
laddies. We all know that such teenagers will not
get any better if they are locked up in Barlinnie,
where they tell stories and pass time with other
knifers. Amendment 160 offers the court the
opportunity, where appropriate, to use probation to
send the offender for counselling to persuade him
to break the cycle and drop the knife. I commend
amendment 160 in my name.
Jeremy Purvis: During stage 1, the Justice 2
Committee heard depressing evidence about the
scale and consequences of violence with knives in
Glasgow. Charlie Gordon has repeated that
evidence eloquently and members have heard the
dreadful statistics. In 2005, there were 72 murders
with a knife in Scotland and, in 2003, there were
193 attempted murders with a knife in Strathclyde
alone. We are already seeing the impact of John
Carnochan’s violence reduction unit, which is
doing an excellent job, but our task as a
Parliament is to respond to the issue and to lead
to the solutions.
The two options that we are being given are the
mandatory prison route and, it would seem, the
almost mandatory non-prison route. Amendment
159, in the name of Charlie Gordon, is wrong
because it does not allow flexibility for a first-time
offender or someone who has simply been stupid
in carrying a knife but would not do it again if they
were cautioned by the police or given some other
type of disposal. However, there will be occasions
when custody is absolutely the right approach. For
the serial offender and for those who pose a real
threat to society by their conduct in carrying a
knife, prison is the route. Colin Fox is absolutely
right to say that we need to address the underlying
issues, but the option in many cases must be a
mix of custody, community sentencing and
counselling as well as programmes to address the
offending behaviour of the individual. Like other
Liberal Democrats, I do not support making
mandatory sentences for knife offences equal to
those that are imposed for firearms offences, but I
am persuaded of the need to have sentencing for
such offences more aligned with sentencing for
firearms offences.
On 8 December, I asked the First Minister
whether he would support amendments to the bill
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at stage 2 to make sentences for possession of a
knife tougher and more on a par with those for gun
crime and also to address the underlying reasons
why too many young men, as Charlie Gordon said,
go out on a Friday or Saturday night carrying a
dangerous weapon. His reply at that time was
encouraging:
“I will be interested to see those amendments. The
approach to tackling knife crime, gun crime and violence in
Scotland needs to be comprehensive. It needs to cover
tougher sentencing and higher-profile policing, particularly
on the streets of our city centres at night. It must also
ensure that we change the culture, particularly among
young people. … That will need to be backed up by higherprofile policing and by tougher sentences through the
courts.”—[Official Report, 8 December 2005; c 21600.]

I lodged an amendment at stage 2 that would
have introduced a new type of disposal called a
custody and behavioural order, which would have
allowed courts to be flexible in sentencing by
allowing a mix of custody, community and
rehabilitative programmes within a window of 18
months for offences that are tried in the summary
courts and for a maximum of seven years for
sentences in the sheriff court or High Court. I had
thought that the custody and behavioural order
was entirely consistent with what the First Minister
said, but Labour MSPs voted against my
amendment.
Despite the figures on gun crime—in 2005, there
were 72 murders with a knife in Scotland whereas
Executive figures show that the number of
murders with firearms during 2004-05 was eight—
Jackie Baillie spoke against my amendment at
stage 2. She said:
“it might have the … effect of causing young men to
decide to run around with guns instead of knives because
the penalty is identical.”

Hugh Henry said:
“I worry that we might send out a message that those
carrying a gun will be dealt with in the same way as those
carrying a knife.”—[Official Report, Justice 2 Committee, 28
March 2006; c 2149-50.]

He felt that much tougher sentencing for knife
crime would mean more gun crime. I simply do not
agree.
The forthcoming sentencing bill will, I hope,
allow us an opportunity to revisit this very
important issue. I hope that, in proposing tougher
but better sentences for knife crime, we will get the
support of the Scottish National Party, which voted
against it, the Conservatives, who voted against it,
and Labour, which voted against it. After all, as the
Executive’s own consultation paper on knife crime
said,
“These continuing high levels of knife crime represent an
ugly and destructive aspect of our society and are totally
unacceptable.”
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10:30
Mr Maxwell: As Charlie Gordon said, mandatory
sentencing was considered by the Justice 2
Committee at stage 2. It was not supported.
Mr Purvis is right to talk about the flexibility of
the courts in choosing the appropriate sentence on
a case-by-case basis. If an individual—mistakenly,
of course—puts a knife in their back pocket and
goes out with it on a Saturday night, and is then
approached by the police and found to have a
knife, they should be dealt with appropriately, but
not necessarily placed in custody for a substantial
period of time. That would be the wrong thing to
do; the right thing to do would be to give an
appropriate sentence, not a mandatory custodial
sentence.
Jeremy Purvis: Can Mr Maxwell foresee a
situation in which someone, on their third offence
of carrying a knife, could be given an appropriate
disposal of four years in prison and three years of
community sentence?
Mr Maxwell: The sentence for a repeat offender
should be different from the sentence for
somebody who has been caught for the first
time—that is a normal part of sentencing
procedure. However, it is not for me to say what
the appropriate sentence is; that is up to the sheriff
or the judge. They can put people behind bars, or
they can give out community sentences, as
appropriate. That is their role and responsibility.
As he mentioned, Jeremy Purvis’s amendments
were rejected at stage 2. It was quite right that
they were rejected; seven years was far too long a
sentence. This is not about the length of the
sentence but about the appropriateness of the
sentence. If Mr Purvis’s amendments had been
successful, people could have gone to prison for
longer for carrying a knife in public than for raping
somebody. The sentence has to be appropriate.
This is not about being tougher and tougher on
one particular crime, while ignoring the fact that
each crime has to be considered relative to all
other crimes.
Jeremy Purvis: Will the member take an
intervention?
Mr Maxwell: Not at this stage.
I was glad that the Justice 2 Committee
supported my amendments on summary justice; a
doubling of the sentence from six months to one
year was agreed. I know that the Executive
intended to introduce that change in a summary
justice bill, but it was appropriate—given that we
were doubling the sentence on indictment cases—
that we should deal with summary cases at the
same time. I was glad that that happened.
The bill contains a number of welcome changes,
including the raising of the age and the doubling of
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the sentences. However, as many have said, there
is the question of culture—the fact that it has
become the norm for young men to go into town
on a Saturday night while carrying a weapon.
Once those young men have had one or two
drinks, it is all too easy for them to get into trouble
and use that weapon. If they were not carrying a
knife, there would be a fist fight. That is bad
enough, but knives lead to serious assaults and, in
many cases, fatalities.
The knife amnesty is to be welcomed, as are the
reporting system pilots in Glasgow and Paisley. At
stage 2, I lodged an amendment seeking to make
it mandatory that hospitals reported to the police.
There is evidence of a clear break between what
doctors in hospitals know about the level of knife
carrying and what the police know. The deputy
minister accepted that point and talked about the
pilots that were then just starting up. I hope that
those pilots are successful and that they are
spread across the whole of Scotland. The police
will have to have full information if they are to be
allowed to do their job properly.
I welcome the work of the violence reduction
unit, which is doing a marvellous job, and I am
glad that its work will be rolled out further. In
addition, I welcome the Executive’s conversion to
the use of metal detectors. As the Evening Times
has reported, I have campaigned for the use of
hand-held metal detectors in Glasgow.
The Deputy Presiding Officer (Trish
Godman): You should be thinking about winding
up.
Mr Maxwell: It is important that a range of
measures are used to tackle knife crime. That is
the appropriate way to go, rather than to make
custodial sentences mandatory.
Given that the courts already have the flexibility
to do what Colin Fox proposes in amendment 160
that they be enabled to do, frankly I do not think
that it is necessary to amend the bill in that way.
We will not support amendment 159 or
amendment 160.
Mr Davidson: Charlie Gordon highlighted the
problems of knife crime extremely well—especially
those that are faced in Glasgow—and raised a
number of important points. Although the purchase
of knives from legitimate outlets obviously needs
to be tackled, back-street transactions are a bigger
problem. The amnesty is to be welcomed. The
pilot use of metal detectors that has been going on
in some cities for some time has been extremely
successful.
There will be a sentencing bill and, in the view of
the Conservatives, it is not for us to fiddle with the
courts’ discretion. It is important that the courts
understand what is going on, but I am sure that
the Lord Advocate gives guidance to which the
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courts—and those who work in them—pay
attention. It is up to them to decide which of the
various available disposals is appropriate.
In Aberdeen, there has been a successful trial
involving taxi rank wardens, the deployment of
which has almost eliminated any kind of
disturbance, never mind a fight that escalates to
the point at which someone takes out a knife,
which tends to happen on bank holidays and at
Christmas, for example. That has been a good
trial.
Amendments 159 and 160 are misplaced. We
need to consider proper proposals in the
sentencing bill. The issue must be examined
thoroughly; we should not just take a pot shot at
the problem by bolting on a few provisions to the
Police, Public Order and Criminal Justice
(Scotland) Bill. We must recognise that knife crime
is a major problem that must be dealt with by
handing out very stiff sentences that are
appropriate to the circumstances in which a knife
has been used or possessed—even possession
entails a risk. We believe that the courts must
keep their discretion, so we will not support
amendment 159 or amendment 160.
Mr MacAskill: I say to Colin Fox that I believe
that sentencing policy matters. I accept that knife
carrying is a cultural malaise in Scotland, but it
would be remiss of us if we did not use all the
powers that are available to us to send out a
message that it is unacceptable—not just to
politicians, but to the people of Scotland—to carry
a knife and that someone who does so is likely to
face a jail term.
Charlie Gordon was correct to point out the
cultural problems that exist. I accept that, under
the proposal in amendment 159, custodial
sentences would not be mandatory, but would be
handed out except in exceptional circumstances.
Although
I
oppose
mandatory
custodial
sentences—I will explain why—I think that it is
unnecessary to legislate for the imposition of
custodial sentences except in exceptional
circumstances because, frankly, that is how we
should expect our courts to deal with the matter.
As Charlie Gordon said, the Lord Advocate has
handled the issue correctly.
Sentencing matters. Charlie Gordon highlighted
its effectiveness in dealing with razor gangs. It was
also effective in the 1980s when there was a
specific problem with armed robberies of bank
vehicles. Quite draconian sentences were
suddenly brought in, which caused a disparity
between the sentences that people would have
received in 1979 and those that they received for
the same crime in 1980. That was a necessary
measure to address a specific problem in society.
I do not believe that mandatory custodial
sentences are necessary. Such an approach is
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wrong. We have the right to expect that custodial
sentences should be the rule rather than the
exception because we have a problem and stiffer
sentences are necessary to resolve it. However,
that does not mean that custodial sentences
should be mandatory. We should expect more
from our judiciary and our sheriffs, who we are
paying more and training better than ever before.
They should reflect what is wanted not simply by
MSPs, but by the people of Scotland. However,
the older I get, the more I believe that we are well
served by the judiciary—although perhaps that is
just part of the aging process and a result of the
fact that friends with whom I used to practise are
now on the bench.
The final reason why I think that custodial
sentences should not be mandatory is that the
Lord Advocate has emphasised that discretion will
be used. Most members will have been contacted
by constituents who have been worried about
wearing a sgian-dubh at weddings or carrying a
Swiss army knife for occupational purposes. The
police will use their common sense. However, we
all know of instances when common sense goes
out of the window. We cannot have here the
United States of America’s “three strikes and
you’re out” policy, which means that someone
could go to prison for life for stealing a piece of
pizza. We cannot have the situation where
somebody who should have known better but, for
whatever reason—an act of stupidity, perhaps—
ends up in court and a mandatory sentence is
imposed by the sheriff.
We should have a greater trust in our judiciary.
We should accept that the Lord Advocate has
expressed the desire to tackle this through the
forces and systems that we have available and
that there is a general consensus in Scottish
society on the issue. Those words and that
consensus should mean that the end result of
carrying a knife will be that the person will face a
custodial sentence as the rule rather than the
exception. It is unnecessary to state that in the bill,
as Charlie Gordon proposes.
Bill Aitken (Glasgow) (Con): I listened carefully
to what Charlie Gordon said and I agree entirely
with 95 per cent of it. However, as David Davidson
said, the Conservatives cannot support the
principle of mandatory sentencing. Speaking
personally, I find it surprising when someone with
a previous and analogous conviction is not
sentenced to detention. Indeed, in many
instances, a custodial sentence is appropriate
even for the first offence, although that is a matter
for the presiding sheriff.
Of course, in Glasgow, the history of knife crime
is one of a move towards more realistic
sentencing. At one stage, all such cases were sent
to the district court. The consequence of that was
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that everybody pled not guilty and it often took
some nine months for the case to come to trial.
What happens now—and I am greatly reassured
by a number of the Lord Advocate’s recent
comments—is that these cases are fast tracked.
The person should be kept in custody, appear in
the custody court and a trial diet should be set for
the earliest possible date.
Young people have short memories. The vast
majority of those who offend in this type of case
are young. There is therefore no point in
proceeding with a prosecution nine months after
the alleged incident. It should also be remembered
that these trials should be kept fairly simple: in
most cases, we should be talking about two Crown
witnesses and one defence witness. There is no
reason why such cases cannot be fast tracked.
As Kenny MacAskill rightly said, our sheriffs
show a greater degree of realism nowadays.
Certainly, they are very well paid and their training
has improved. However, there is still a mindset
among sheriffs, some of whom find it difficult to
relate to those who come before them. Sheriffs
from the douce terraces of the new town or
Pollokshields can find it hard to imagine what
Renfield Street or Union Street in Glasgow are like
at one o’clock on a Saturday or Sunday morning. It
would be educative for some of their lordships and
ladyships to go out on those nights—not
necessarily clubbing or discoing—and to walk the
streets and see what happens. That might
concentrate minds quite wonderfully. As Charlie
Gordon says, there is a very serious problem out
there.
Even if the legislation that the Executive has in
the pipeline goes through—we will certainly
support much of it—the impact of any sentencing
will be mitigated considerably by the facts of
completely unearned early release and the one
third discount in respect of pleas. By my
arithmetic, a sentence of 12 months is cut
immediately to eight months in respect of the plea
and is then subject to 50 per cent remission, which
takes it down to four months. It may well be that,
because the Minister for Justice’s view is that part
of a sentence should be served in the community,
the sentence will be reduced to two months. That
is hardly a deterrent.
However, I am greatly encouraged by what the
Lord Advocate has said recently. We should wait
and see what the effect of that will be. Charlie
Gordon’s amendment 159, well intentioned as it
undoubtedly is, should not obtain the support of
the Parliament today.
Stewart Stevenson: I heard earlier in the
debate—it was said sotto voce—a scary
suggestion of how to deal with these offenders. It
appears that Karen Gillon is volunteering to gie
them a cuddle.
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Karen Gillon (Clydesdale) (Lab): I was
suggesting that that was in line with Mr Fox’s
solution.
Stewart Stevenson: I think that Ms Gillon’s
solution might be extremely appropriate.
Times change—Charlie Gordon referred to the
culture of the razor in Glasgow in the 1950s. I
used to go out every Friday night with a 9in blade,
but I was a boy scout and that was the night when
I went to the boy scouts with my dagger on my belt
for gutting a rabbit or cutting a piece of wood from
a tree as a walking stick. However, we must abjure
such behaviour in today’s culture.
Many people still legitimately carry blades of one
sort or another. People who work in a factory
gutting fish have the sharpest blades—they wear
chain-mail gloves to ensure that they do not cut off
more than a couple of fingers in a shift. Fish
workers personally own their blades and might
pop into the pub on the way home while carrying a
blade. A mandatory sentence might inadvertently
catch such people.
Phil Gallie (South of Scotland) (Con): Does
Stewart Stevenson not realise that a safeguard
exists for people who can show that carrying such
blades is permissible? It is important to retain that.
Stewart Stevenson: Phil Gallie is absolutely
correct; I accept his point, which I was going to
make. That applies equally to agricultural workers
who carry a heuk or a scythe home and to
butchers who carry their knives. When fishermen
come off a boat, the first port of call is often the
pub on the way home. Inadvertently, people may
compound offences.
I am saying simply that we have a complex set
of interlocking things that happen in society. For
example, the problem with guns is not legally held
guns but illegally held guns. That shows the
limitations of legislation if we do not tackle the
underlying cultural issues that cause young men—
by and large, it is young men who are involved—to
carry knives inappropriately. Other members have
effectively made the point that if we do not tackle
the culture, legislation will be of limited value.
I support what is in the bill, which moves the
situation on. However well intentioned Charlie
Gordon is and however well informed he is by
experience in Glasgow, amendment 159 would
add nothing to help the peace. As for what Colin
Fox proposes, we can do it already.
Jackie Baillie: I have no doubt that the
amendment in the name of Charlie Gordon has
provoked a stimulating and thoughtful debate. If
the Parliament does not support his contention, I
hope that the debate will continue, because the
problem of knife carrying is endemic in Scotland.
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Most members have considered the seriousness
of the issue in the speeches, but there is aye one,
Presiding Officer. I refer to the astonishing and
illiberal speech by Jeremy Purvis, which was big
on rhetoric and small on reality. He is so
convinced of his approach that he evidently must
have brought amendments back to the chamber,
but where are they? I do not see them. No
evidence on Jeremy Purvis’s proposal was given
at stage 1. To be frank, several committee
members think that his proposal was dreamed up
on the back of an envelope. Stewart Maxwell is
right: Jeremy Purvis’s proposed amendments
would mean that we considered rape to be a
lesser crime. The issue is far too serious to play
politics with.
Jeremy Purvis rose—
Jackie Baillie: I will not give way, because Mr
Purvis would not take an intervention from me.
There are courtesies in the chamber.
Perhaps the Liberals’ Jeremy Purvis should join
the real world and consider the real experience of
the communities that some of us represent.
Hugh Henry: The debate has been useful. It
has highlighted our concern about a significant
problem in many parts of Scotland and more
particularly in the west of Scotland. It is clear from
the measures that are proposed in the bill and
from the comments that the Lord Advocate made
this week that we take knife crime seriously.
It would be remiss of us—indeed, we would be
failing in our duties—if we did not respond to the
type of situation that Charlie Gordon has
described. Amendment 159 has enabled all
parties to put on the record their detestation of
knife crime and their determination to ensure that
those who carry knives are effectively dealt with.
Kenny MacAskill and Charlie Gordon raised
important issues. In Scotland, the concept of the
judiciary’s independence is important—David
Davidson mentioned that—but we also want
judges to know what we have said in the chamber
in passing legislation so that, in making
independent decisions, they are aware of the
context in which it has been passed and can
reflect on the seriousness with which we, on
behalf of the public, have reached a considered
view. That is why it is right that we give out clear
messages in the bill and in other measures that
we are taking.
Our participation in this week’s knife amnesty
should be seen as a public expression of our
determination to do something about the problem.
We are not pretending that the knife amnesty will
be a solution by itself; we want people to have a
debate and to think about and reflect on what is
happening. We want them to know that the knife
amnesty is a public expression and warning of
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what is to come. The police have made it clear
that, once the knife amnesty ends, severe and
significant measures will be taken against those
who carry knives. We support the amnesty—there
has not been, as Stewart Maxwell suggested,
some kind of conversion—and we have committed
resources for the purchase of 1,000 new handheld metal detectors, which will be deployed
throughout Scotland and particularly in areas with
the worst problems.
We have proposed measures in the bill to
double the maximum sentence for carrying a knife
in public or in a school from two years to four
years. The bill will also remove current restrictions
on police powers of arrest for such offences. We
want all such offenders to be taken directly into
police custody. There are new stop-and-search
measures to allow the police to tackle such
problems more effectively. The Lord Advocate has
announced tough new guidelines for prosecuting
knife crimes under which repeat offenders will be
held in custody and, where appropriate,
prosecuted before a sheriff and a jury, which will
enable sheriffs to impose a more severe
punishment.
Phil Gallie: I have a question for the minister
about situations in which individuals can be held in
custody. I recall that there are issues relating to
bail for more serious crimes, and that courts must
consider and perhaps grant it, irrespective of the
seriousness of the crime. How can we ensure that
individuals who have been taken into custody
because they have been carrying a knife are not
given bail?
Hugh Henry: Whether bail is granted will remain
a matter for the sheriff. We are currently
considering wider bail and remand issues, which
we expect to debate in the Parliament. This week,
the Lord Advocate made it clear that he expects
procurators fiscal to oppose the granting of bail in
circumstances in which a person has been
convicted previously of carrying a knife or has a
record of serious violent offending. The Lord
Advocate’s commitment to ensuring that bail is
restricted is clearly on the record but, ultimately,
decisions will be for sheriffs.
Jeremy Purvis: On the theme of considering
wider issues, will the minister confirm that the
proposed sentencing bill will be an opportunity to
reconsider the sentencing proposals? The
amendments in my name were not agreed to at
stage 2, but does he agree that a longer debate is
needed? Bill Butler said that he welcomed my
good intentions in lodging amendments and Jackie
Baillie said that she acknowledged my intention to
move the debate on.
Hugh Henry: Yes, the proposed sentencing bill
will be an opportunity to reflect on the way in
which sentencing in general is carried out. As I
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understand it, Jackie Baillie’s concern was not so
much about the proposals that Jeremy Purvis
made as about the context in which he introduced
them into the debate today. That is a matter
between Jackie Baillie and Jeremy Purvis.
As Jackie Baillie outlined, the reason why the
amendments in the name of Jeremy Purvis were
rejected at stage 2 was not lack of determination
on the part of Labour members of the committee—
nor, indeed, on the part of SNP members or
Conservative members. The committee clearly
took the view—which is shared by the Parliament
today—that something significant had to be done
to tackle knife crime. I understand that those
amendments were rejected because the
committee did not consider their content and what
they proposed to be relevant, effective or the best
way forward. The issue was, therefore, one of
principles rather than some members trying to be
seen to be tougher than others. I have no doubt
that we will return to that debate.
Amendment 159 has triggered a useful
discussion and Charlie Gordon has reflected an
anger that is felt by many members. Frank
McAveety, for example, has highlighted the
problems in Glasgow on a number of occasions. I
understand the anger not just of the politicians but
of the families whose lives have been turned
upside down because a son or someone else in
the family has been a victim. I understand the
anxiety of those who fear for the safety of their
sons or grandsons when they go out in our towns
and cities at weekends, and it is right that we
should do something about it in the bill.
Many good arguments have been advanced as
to why the case has not yet been made for
mandatory sentencing, given its implications and
consequences. However, Charlie Gordon made an
important point. When we pass legislation, we
should not simply leave it and regard it as the
finished product; we should continue to reflect on
whether the legislation is having the desired effect.
Is it making a difference on the streets of our
towns and cities? If the bill, the measures from the
Lord Advocate and the signal that is going out to
the judiciary are not having the effect that we hope
that they will have—if people are still foolishly and
wantonly carrying knives—then Charlie Gordon is
right: the Parliament must consider what else we
need to do, even though we might, at the moment,
consider further measures unpalatable. Although
we are determined to return to the bill in that way if
necessary, I hope that we do not have to do that. I
hope that the measures that we agree today will
have the effect that we think that they should
have.
I will not dwell on amendment 160, in the name
of Colin Fox. The same amendment was dealt with
at considerable length by the committee at stage
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2. The committee rejected it then and I see no
reason for Parliament to return to it now. I hope
that Colin Fox will not move amendment 160, but if
he does, I hope that Parliament will oppose it.
Mr Gordon: It has been a good debate on an
important moral issue. In my opening remarks, I
said that this is a complex phenomenon that
requires a multi-agency response. Colin Fox
caricatured the intention behind my amendment.
Colin Fox’s position appears to be that the people
who carry knives are mainly poor youngsters who
need counselling. Well, back in the 1960s, the
gang members who chased me along Sauchiehall
Street were quite prosperous apprentices—as I
was, back then—in a period of relatively full
employment. As I said earlier, they were hell-bent
on recreational violence. Plenty of middle-class
schoolboys in Scotland today are walking around
with blades in their pockets, so let us not be too
simplistic.
11:00
Pauline McNeill (Glasgow Kelvin) (Lab): Many
members have talked about the culture of knife
carrying among young men. That culture exists,
but there is evidence that some girls are also
carrying knives. I know that because I represent
the city centre of Glasgow. We should not
overlook the fact that some girls are also carrying
knives.
Mr Gordon: Pauline McNeill is right about that
and it has been going on for a long time. The
standard operational method in the Glasgow
dance halls of the 1960s was that, because the
boys were searched by the bouncers, their
girlfriends carried the weapons in their handbags.
Colin Fox mentions counselling. It must be part
of a multi-agency response, but I say to him that if
I encounter a stabbing victim who is lying on the
pavement, my first thought is not that the person
who did it needs my help.
I am pleased by the minister’s response and the
Lord Advocate’s new guidelines, which were
issued after I lodged amendment 159. I am also
pleased that, yesterday in the House of Commons,
the Prime Minister, Tony Blair, left the door open
for the type of approach that I advocate to be
introduced south of the border if that is what it
takes to tackle a similar problem there.
After this excellent debate, the Parliament must
close ranks and send out a strong message.
There are strong new provisions in the bill that,
along with the amnesty, the metal detectors that
are being supplied to the police and the Lord
Advocate’s guidelines, will enable us to send the
blade-and-booze boys a clear, strong message
that they are drinking in the last-chance saloon.
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Kenny MacAskill said that we should perhaps
expect more from the judiciary. Senior colleagues
have impressed on me, as a rookie
parliamentarian, that I must not be too hard on the
judiciary and that the legislators must never
completely fetter the judiciary’s discretion. That is
probably true, although I note that in a completely
different context—a civil context—a senior
member of the judiciary seeks to lecture us
through the media on how we handle other
matters.
Knife carrying is too important an issue for us to
nod the bill through and think that the problem will
go away. We must monitor and review the
effectiveness of what we do. Sheriffs too can
sometimes drink in last-chance saloons.
Amendment 159, by agreement, withdrawn.
Amendment 160 moved—[Colin Fox].
The Deputy Presiding Officer: The question is,
that amendment 160 be agreed to. Are we
agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division. As this is the first division, there will be a
five-minute suspension.
11:04
Meeting suspended.
11:09
On resuming—
The Deputy Presiding Officer: We will now
proceed with the division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Fox, Colin (Lothians) (SSP)
Martin, Campbell (West of Scotland) (Ind)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Davidson, Mr David (North East Scotland) (Con)
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Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Douglas-Hamilton, Lord James (Lothians) (Con)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Finnie, Ross (West of Scotland) (LD)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Johnstone, Alex (North East Scotland) (Con)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Petrie, Dave (Highlands and Islands) (Con)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
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Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 3, Against 108, Abstentions 0.
Amendment 160 disagreed to.
Section 72A—Powers to take data and samples
from persons subject to notification
requirements
The Deputy Presiding Officer: Consideration
of group 12 amendments will be split between this
morning and this afternoon. Group 12 is on taking
DNA and other samples from certain persons.
Amendment 208, in the name of Bill Butler, is
grouped with amendments 196 to 198, 161, 199,
162, 200 to 207 and 14.
Bill Butler (Glasgow Anniesland) (Lab):
Amendment 208 and the others in the group relate
directly to an issue that I raised with the minister at
stage 1 and about which I lodged amendments at
stage 2. I asked the minister during evidence
taking whether the police should be given powers
to take DNA samples from persons who are
subject to a risk of sexual harm order under
section 2 of the Protection of Children and
Prevention of Sexual Offences (Scotland) Act
2005. Ministers had already agreed that
amendments should be made at stage 2 to give
the police powers to take and retain a DNA
sample from a person who is subject to the
notification requirements of the sex offenders
register if such a sample does not exist. My
concern was and remains that a loophole will exist
unless appropriate amendments are made.
During stage 2, I lodged amendments that I
hoped would require those who are subject to risk
of sexual harm orders to provide DNA samples to
the police. After hearing the minister’s comments, I
did not move the amendments on the sound bases
of their being technically deficient and the
Executive being willing to look further at the
proposals if I lodged technically resilient
amendments at stage 3.
The class of persons from whom it is proposed
that samples be taken in this case differs from
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registered sex offenders. A person who is subject
to an RSHO will not necessarily have committed
an offence, although in many cases he will have.
However, the purpose of an RSHO is to protect
any child from harm and the order would be
obtained only if it appeared that the person had
engaged in sexually inappropriate conduct with, or
in the presence of, a child. In such circumstances,
there is merit in the proposals in amendment 208
and the other group 12 amendments in my name.
The purpose of taking such samples is to prevent
and detect serious crime, namely the commission
of sexual harm against children. The taking of
DNA samples and their retention during the period
of the order fits in with the overall policy and
intention behind the RSHO scheme and is
therefore neither excessive nor disproportionate in
its intended effect. I hope that members will agree
that my amendments are proportionate and
necessary. I ask for Parliament’s support and
hope that the Executive will also agree to my
amendments.
I move amendment 208.
Hugh Henry: There are a number of significant
amendments in the group, but I will deal first with
amendment 208. I fully support what Bill Butler
said and what he seeks to do. He has identified a
loophole that we believe it is important to close.
The additional powers would allow the police to
take and retain DNA and fingerprints from people
in Scotland who are considered by the courts to
pose a danger to children. The provisions would
also give the police the power to take data from
individuals who are subject to risk of sexual harm
orders in England, Wales and Northern Ireland
and who have moved to Scotland.
I emphasise that the taking and retention of DNA
and fingerprints raises European convention on
human rights issues about the right to privacy,
particularly because a person does not have to
commit an offence to be made subject to an
RSHO. I believe that the measures can be justified
as being necessary for crime prevention and the
protection of others, especially children, if a court
has determined that an individual poses a risk to
society.
11:15
Bill Butler’s amendments also contain a number
of safeguards that make them proportionate. For
example, the police would be unable to use
reasonable force to take prints and samples and
any data that were taken would have to be
destroyed when a person was no longer subject to
an RSHO. The provisions would help to protect
the public and they can be justified in ECHR
terms, so we give them our whole-hearted
support.
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I turn now to Paul Martin’s amendments. We
support his amendment 207, which represents a
sensible balance between those who believe that
the police should retain all the DNA that they take
and those who argue that police powers to keep
DNA should be limited. The focus on violent and
sexual offences is welcome, given the seriousness
of those offences. It would only be helpful for the
police to hold the DNA of those who were
proceeded against for serious offences but who
were not convicted. That would involve cases in
which a person had been arrested and the
procurator fiscal thought that there was sufficient
reason for a charge to be laid, although a
conviction was not obtained, for whatever reason.
Stewart Stevenson: Will the minister give way?
Hugh Henry: I will give way in a second.

Mr Jim Wallace (Orkney) (LD): On the answer
that the minister gave to Stewart Stevenson, if the
European Court of Human Rights overturns the
decision of the House of Lords in the case to
which the minister referred, will he undertake to
have the Executive look carefully at that judgment
and to consider afresh some of the issues that we
are debating today?

Stewart Stevenson: I thank the minister for
giving way. I accept his comments about Bill
Butler’s amendments. The important aspect is that
the court determines that a person presents a risk
to the public, as the minister stated.

Hugh Henry: We absolutely will—that goes
without saying. Not only would we have to reflect
on the decision but we would need to consider
carefully whether the law in Scotland was
sufficiently different to justify our continuing with
our approach.

Hugh Henry: Yes. Having considered the
matter, we believe that amendment 207 is ECHR
compliant. Indeed, the position in England and
Wales, which is more extensive than what is
proposed for Scotland, was deemed by the House
of Lords to be ECHR compliant. I know that that is
being challenged further in the European courts,
so it will be a matter for them to determine.
However, as the law in this country stands, what is
proposed is ECHR compliant.
We believe that the more limited, more focused
and more proportionate proposal from Paul Martin
is worthy of support. The police may believe a
person is a risk and arrest them because of a
suspicion, and the procurator fiscal may believe
that there is sufficient reason to proceed with the
case. If such a case were to collapse for whatever
reason or the person was not convicted, there
would remain good reasons for the police wanting
to retain any DNA.
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Paul Martin has added further safeguards in that
samples would be retained only for three years. If
the police wanted to retain them beyond that time,
they would have to go to a sheriff, who would be
able to make a determination on that. We believe
that those safeguards are important. Indeed, even
those such as GeneWatch UK, which is opposed
to proposals in England and Wales for the
retention of samples, say that the Scottish
Parliament is taking a much more thoughtful
approach and that amendment 207 acknowledges
that there may be carefully justified exceptions in
respect of which the police could benefit from
keeping DNA profiles on the database for longer.
GeneWatch said to the Justice 2 Committee that
there could be circumstances in which the DNA of
violent and sexual offenders might well be
retained.

We can imagine circumstances in which a
charge is made and taken to court but a conviction
is not obtained. Sometimes a case collapses and
sometimes witnesses are intimidated and a case
is unable to proceed. It might be useful to retain
DNA in cases in which the police believe that an
imprisonable offence was committed but no
conviction has been obtained.

However, in the case of amendment 207, which
the minister supports, no such determination
would be made and the person whose DNA would
be retained would have no legal recourse to object
to its being retained. Is that situation likely to be
compatible with ECHR and to fulfil the
requirements that the minister said Bill Butler’s
amendments had to meet, and with which I agree?



26008

Bill Aitken: For information, will the minister
describe how a risk of sexual harm order is
obtained in England? It is a tricky point.
Hugh Henry: That is a different issue. I am
talking about amendment 207, which was lodged
by Paul Martin; I have dealt with risk of sexual
harm orders and I cannot go into detail about how
RSHOs are obtained in England. As I said, if an
RSHO in Scotland was, because of concern about
their potential to commit a sexual offence,
applicable to a person who had come to Scotland,
DNA could be taken from that person. If an RSHO
order had been imposed in England on a person
who subsequently came to Scotland, we would
want to take DNA from that person.
Amendment 207 is proportionate and focused
and represents a helpful contribution to a serious
matter. We did not accept Paul Martin’s proposal
at stage 2, which was to retain the DNA of all
people who are arrested for imprisonable offences
in order to bring the approach in Scotland into line
with that in England and Wales, but amendment
207 represents a more appropriate approach.
We will oppose Paul Martin’s amendments 204
and 205 and hope that he will not press them,
although we understand what he was driving at in
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lodging them. He has raised a serious issue about
which many people are concerned. Sometimes
people who are under 16 and who have committed
violent or sexual offences are dealt with by the
children’s hearings system rather than by the
courts, for whatever reason. The amendments
highlight the problem that arises because the
police cannot retain DNA samples from young
people who have been dealt with by the children’s
hearings system and are not charged with or
convicted of a violent or sexual offence.
Amendments 204 and 205 would create significant
problems for the children’s hearings system.
However, in lodging the amendments Paul Martin
has highlighted an issue that is worthy of serious
consideration. I am sure that other members will
express the same concerns and I will report those
concerns to Peter Peacock, the Minister for
Education and Young People, because we need to
reflect on the matter when we consider how the
children’s hearings system works.
Stewart Stevenson: Members on the Scottish
National Party benches are somewhat baffled. We
would be happy to support amendments 204 and
205 because they would provide—in slightly
different ways—the safeguard of a sheriff having
to be satisfied with the approach. Therefore the
interest of the person whose DNA was to be
retained would be represented in a decision about
whether to retain samples. However, amendment
207, which the minister supports, provides for no
representation on behalf of the person whose DNA
would be retained. Will the minister expand on
that?
Hugh Henry: I have dealt with amendment 207.
We are not opposed to the principle behind
amendments 204 and 205, but the amendments
would cause practical difficulties for the children’s
hearings system. As I said, I will take the matter
back to Peter Peacock. When we consider the
children’s hearings system we must explore how
we deal with young people who are involved in
violent or sexual offending.
I give a commitment to Paul Martin and
Parliament that we will consider the matter.
However, amendments 204 and 205 would not
have the desired effect and, more important, could
cause more problems. The youth justice
improvement group, which deals with the risk
management of young violent and sex offenders,
is doing considerable work on the issue. Its
proposals, which are to be published in July, will
impact considerably on that group of young
people. I want to wait and see what the
suggestions are. We will return to the issue.
Mr Davidson: Members are a little confused.
Will the minister comment on the principle of
storing the DNA of non-convicted people, by which
I mean those who are not found guilty? The
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minister seems to be a little vague on that and I
would like a specific answer. Does he believe that
only people who have been prosecuted
successfully should have their DNA stored?
Hugh Henry: I thought that I was clear about
that but, for the avoidance of doubt, I repeat that
we support amendment 207. At present, DNA can
be taken from people who are arrested for an
imprisonable offence, but it is destroyed if they are
not convicted. Under Paul Martin’s proposal, which
we support, if a person is arrested and then
charged—which means that the police and the
procurator fiscal will have considered the matter—
but is then found not guilty, or the case collapses
for whatever reason, their DNA will be retained for
up to three years. It will be possible to retain the
DNA beyond that period, but only on application to
a sheriff. Members should be under no illusion: we
support amendment 207, which is clear and
proportionate and will be beneficial.
I turn to the amendments in the group that are in
my name. Under section 72A, the police will be
able to take DNA and fingerprints from a
registered sex offender who is arrested or
detained for an offence that relates to the sex
offenders register, provided that the police do not
already hold those data. Amendment 161 will
enable the police to take DNA and fingerprints
from a registered sex offender who is arrested or
detained under suspicion of committing any
offence. Amendment 162 will make it clear that, if
the police decide to exercise their powers under
section 72A when a registered sex offender is
arrested or detained in custody for any offence,
the police must explain that fact to the offender.
A section in the Criminal Justice (Scotland) Act
2003 accidentally removed the requirement on the
police to destroy DNA samples that are taken by
mouth swab if the person is not convicted.
Amendment 14 will correct that mistake. I make it
clear that, despite that oversight, the police have
continued to destroy DNA samples that are taken
by mouth swab from persons who are not
convicted. If Parliament agrees to amendment
206, which is in the name of Paul Martin, I will not
press amendment 14 because the police would
therefore be able to retain all DNA that they take
from suspects. However, if amendment 206 is not
agreed to, I will press amendment 14 in order to
correct the oversight from 2003.
Paul Martin (Glasgow Springburn) (Lab): I will
speak to my amendments in the order that they
are set out in group 12. Amendments 204 and 205
would give police authorities a right to retain the
DNA of juveniles who are dealt with through the
children’s hearings system. Those retention
powers would be in line with my proposals in
respect of adults. It is important to acknowledge
that some of the offences that could be involved
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are serious and include rape, murder, child
abduction, indecent assault and other grotesque
crimes that are reported in our communities. I
believe that tackling and detecting those crimes
requires a proactive and forensic approach.
As I said, amendments 204 and 205 are in line
with my proposals in respect of adults. However, I
acknowledge the challenges that the minister set
out and the complexities of integrating the
proposals with the children’s hearings system. I
understand the technicalities that would be
involved in delivering amendments 204 and 205.
11:30
I ask the minister to reflect on the concerns of
many communities throughout Scotland that we
should detect at an early stage juveniles who are a
serious threat to society, not only for the sake of
their communities but for those individuals. An
opportunity to do so would prevent the difficulties
that are experienced in communities as a result of
the behaviour of those juveniles. The retention of
DNA would enable us to detect such individuals.
At stage 2, I lodged an amendment that was
similar to amendment 206 and which would have
given police authorities the power to retain the
DNA of all those who are arrested or detained on
suspicion of an arrestable offence. That would
bring us into line with current legislation in England
and Wales. As we have heard on many occasions,
there are issues concerning the effectiveness of
the legislation. Despite the challenges to the
figures that have been set out by the Home Office,
one offence being prevented is not one offence
too many. If it is disproportionate, that is a chance
worth taking.
Mike Rumbles (West Aberdeenshire and
Kincardine) (LD): Is Paul Martin seriously
suggesting that the DNA samples of people who
have been found by their peers in a jury trial to be
completely innocent of any charge should be held
indefinitely by the police?
Paul Martin: I will come to the issue that Mike
Rumbles fairly raises.
The issue of civil liberties has been tested by the
law lords. I agree with Lord Steyn who, in a House
of Lords ruling, made it clear that retention of
samples does not breach the right to privacy that
is enshrined in the European convention on
human rights. The key point that Lord Steyn made
is that even if it did, it would
“not affect the appellants unless they are implicated in a
future crime, by a DNA sample found at the scene.”

For too long, Parliament has tried to balance civil
liberties and the rights of victims. I remind
members that victims are also innocent members
of society. I make no apology for presenting the
case of victims or potential victims.
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In view of what happened to my stage 2
amendment, I fear that amendment 206 will not
get the agreement of Parliament. After reflecting
on the concerns that were raised constructively by
members at stage 2, I have lodged another
amendment—amendment 207—which focuses on
those on whom criminal proceedings have been
instituted for a relevant violent or sexual offence.
Those alleged offences include rape, murder, child
abduction and lewd and libidinous behaviour. I
hope that that clarifies the question that was
raised by Bill Aitken.
I have considered the concerns that have been
expressed in respect of people who have not been
charged with a crime but have had their DNA
retained. Again, amendment 207 will apply only to
those on whom criminal proceedings have been
instituted. Concerns were also expressed about
the period of retention of DNA. I have chosen to
allow a period of three years, with the proviso that
the chief constable could apply for an extension of
up to two years.
Patrick Harvie (Glasgow) (Green): On the
point about the order to extend the time period and
to delay the destruction date by up to two years, I
notice that the decision to grant an order can be
appealed but there is nothing in the amendment to
ensure that such an appeal would be notified to
the person whose sample was in question. Is that
covered by some other aspect of the bill? If not,
surely that person would have no practical ability
to appeal such a decision.
Paul Martin: There will have to be some
clarification of the point that Patrick Harvie raises
about notification of the individual. The bill is
ECHR compliant and I understand that it contains
provisions that will allow that to happen.
Bill Aitken: I am sorry; I have come to this issue
quite late in the proceedings. There are some
problems with amendment 207’s proposed new
section 18A(5) of the Criminal Procedure
(Scotland) Act 1995. On the basis of subsection
(5), the chief constable would make the application
for retention of the DNA and the sheriff would have
to make a determination on that application. Can
Paul Martin tell me how he envisages that process
working? Would the person who is subject to the
application have the opportunity of making a case
before the sheriff? Would evidence be taken on
oath?
Paul Martin: We have to be careful when
entering into the area of police intelligence and the
information that can legitimately be shared. My
understanding is that there will be an opportunity
for such an appeal to take place. That will have to
be clarified, but I have laid out the framework that
would allow that process to take place.
Perhaps amendment 207 does not go as far
towards protecting the rights of victims as I want,
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but I believe that it would mean progress in the
right direction. I do not believe that amendment
207 would result in an erosion of civil liberties;
rather, it would ensure that everyone in society
would have a right to civil liberties, including
victims.
The Deputy Presiding Officer: A considerable
number of members wish to speak in the debate
and I have the choice of giving one member three
minutes to speak or suspending for three minutes
and continuing in the afternoon. It would be unfair
to give someone three minutes now when
everyone who speaks this afternoon might get
five. However, if any member really wants to have
those three minutes, they can have them; they are
up for grabs. If not, I will suspend the meeting.
11:37
Meeting suspended.
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Police, Public Order and Criminal
Justice (Scotland) Bill: Stage 3
Resumed debate.
14:55
The Deputy Presiding Officer (Murray Tosh):
Before resuming proceedings on group 12, I
inform the chamber that, given the number of
members who wish to speak to the amendments, I
propose under rule 9.4.8A(c) of the standing
orders to extend the time limit for this section of
the debate on group 12 by 20 minutes, which
means that the debate must end no later than
three hours and 15 minutes after stage 3
proceedings commenced. Thereafter, I will be
minded at an appropriate point, of which I shall
advise members, to accept a motion from any
member under rule 9.8.5A of the standing orders
to extend the final deadline set out in the
timetabling motion by 10 minutes. If that motion is
agreed to, a minimum of 20 minutes will be
available to debate groups 13 to 19 and the
debate on the motion to pass the bill is likely to be
reduced from one hour to 50 minutes.
I will advise on any restrictions to speaking times
when members’ requests to speak appear on my
screen.
Bill Aitken: Paul Martin and, to some extent, Bill
Butler, inadvertently presented us with a bit of a
dilemma. We have debated a number of important
principles. The first was child and personal
protection; the second was the presumption of
innocence; and the third was the basic argument
about civil liberties and how they affect the
investigation of crime.
It is decidedly unfortunate, to say the least, that
the matter has been dealt with in this manner. Had
the amendments been considered by the
appropriate committee, there would have been
much more time for measured and considered
debate. Evidence could have been introduced that
might have persuaded people one way or the
other. At the 11th hour and 55th minute, however,
we are presented with a bit of a dog’s breakfast.
Hugh Henry: To be fair to Paul Martin, he
brought his substantive amendment to the
committee at stage 2 when there was a full
discussion. I took from what he said this morning
that the amendments that we are debating today
come from further deliberation on and
consideration of what was said at stage 2. Bill
Aitken seems to suggest that we add another
stage to the parliamentary procedure.
I will clarify a point raised by Bill Aitken and
others this morning about application to the sheriff.
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Subsection (5) of the proposed new section that
amendment 207 would insert in the Criminal
Procedure (Scotland) Act 1995 states that the
process is one of “summary application”, which is
an existing form of civil court procedure set out in
the summary application rules that apply to a
number of civil court procedures. The rules set out
in detail the process of application and include
provisions for notification and participation of all
parties. The person whose DNA is under
consideration would therefore have the opportunity
to make their case.
The Deputy Presiding Officer: I will give you
another three minutes, Mr Aitken.
Bill Aitken: Thank you, Presiding Officer.
The minister made a helpful intervention and I
take the point that Paul Martin is having another
go at something that failed at stage 2. It would still
have been greatly preferable had the matter been
subject to more measured consideration.
I will go through the amendments, starting with
Bill Butler’s amendment 200, which proposes that
persons who are subject to risk of sexual harm
orders should also be subject to the provisions
that he proposes today.
To reiterate something that I said when we
debated the Protection of Children and Prevention
of Sexual Offences (Scotland) Act 2005, persons
who are subject to an RSHO have not been
convicted by a criminal court, so they should be
entitled, like everyone else, to a presumption of
innocence, albeit to a limited extent. In fact,
amendment 200 would effectively reduce the level
of protection that such persons are due through
the presumption of innocence, which is not
acceptable.
15:00
Bill Butler:
intervention?

Will

the

member

take

an

Bill Aitken: I am short of time, so I ask Mr Butler
to make it quick.
Bill Butler: I thank Bill Aitken for taking the
intervention. I do not follow what his concern is
with regard to amendment 200. The amendment’s
provisions would allow DNA samples, fingerprints
and any information deriving from them to be
destroyed once the individual concerned was no
longer subject to an RSHO. The principle was
conceded in the 2005 act.
Bill Aitken: I am still not particularly happy, but I
will move on to Paul Martin’s amendments on the
implications for children.
As has been rehearsed in the chamber often,
the way in which we deal with youth criminality is
somewhat different from how we deal with adult
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criminality. Those who are convicted—in inverted
commas—by the children’s panel are not subject
to a criminal conviction. In that sense, I doubt
whether Paul Martin’s proposals are compliant
with ECHR recommendations and strictures. If a
youngster is charged with a serious sexual offence
such as rape, the offence would have to be
indicted in the High Court; if the offence was of
lewd and libidinous behaviour, it would have to go
to a sheriff and jury court, which is appropriate—
we have no problem with that. The procurator
fiscal and the reporter must decide where such
cases go. However, no such cases should go to a
children’s hearing until after conviction, when the
presiding judge would require to take advice from
the children’s panel as to the eventual disposal of
the case. Frankly, what Paul Martin proposes
would be a serious departure from the normal
judicial process; the circumstances would arise
only when there was such a mis-marking of the
papers that the case did not go before a solemn
court.
The Deputy Presiding Officer: Can you be
brief, Mr Aitken?
Bill Aitken: Paul Martin’s amendment 206 also
refers to people who have been acquitted by a
court. If a person has been acquitted, they are
innocent under the law. What he proposes is that,
although they are innocent, the same strictures
should apply to them as would apply in the event
of conviction. That is certainly not acceptable.
Stewart Stevenson: This is a complex set of
amendments and we have all tried our best to
understand the full implications of them. It is
passing strange that amendment 207 is the only
one that we are contemplating supporting that
proposes no process by which an application
would be made to retain DNA. Amendments 204
and 205 relate to youngsters who accept that they
committed a crime—amendment 205 relates to
circumstances in which the sheriff provides a
determination of the facts that leads to the view
that the child supported a crime.
Every amendment in this group makes provision
for a way of going forward, but amendment 207
makes no provision for a sheriff to intervene,
except in narrow circumstances. After three years,
if—and only if—the chief constable seeks an
extension to the three-year limit, there would be a
process of involving the sheriff to decide whether
the retention period could be extended for two
more years.
Of course, amendment 207 covers sexual and
violent offences, but it does not need to cover
sexual offences at all. If someone appears before
a court and ends up without a conviction, that is
precisely the circumstance in which it would be
appropriate and desirable, on public policy and
fairness grounds, for an application to be made to
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the court for an RSHO. The defendant would be
represented at the hearing and there would be an
opportunity for their DNA to be retained.
No similar order applies in relation to violent
offences, and to that limited extent discussion of
amendment 207 is justified. However, the trouble
is that amendment 207 provides the wrong answer
to the problem. If we think that, for public safety
reasons, the DNA of non-convicted violent
offenders should be kept on record, we should
introduce an order that is analogous to the RSHO
and provide for a hearing at which it could be
argued that, notwithstanding the fact that the
person had been found not guilty—
Mike Rumbles: I am curious about the
member’s reference to “non-convicted violent
offenders”. Will he explain what he means?
Stewart Stevenson: I withdraw the remark,
which was a slip of the tongue. I thank the
member for drawing the matter to my attention. I
should have said, “non-convicted accused”. I am
glad that people are paying attention.
The key point is that amendment 207 would
provide for the retention of people’s DNA without
there being any court involvement.
There are 24 Paul Martins in Glasgow. What if
the wrong one was lifted? When he appeared in
court, the first witness would say that the accused
was the wrong Paul Martin, but under amendment
207 the wrong Paul Martin’s DNA would be
retained. The good news is that there appears to
be only one Jeremy Purvis in Galashiels, so at
least he will not be subject to the same risk.
Colin Fox: It seems that Paul Martin’s central
argument—[Interruption.] I will continue when
members are ready.
The Deputy Presiding Officer: Order.
Colin Fox: Paul Martin suggests that the
retention of DNA samples from millions of people
will help to solve crimes and enable the police to
eliminate people from inquiries and home in on
suspects far more quickly and effectively. I am
sure that all members understand his motivation
for lodging the amendments in the group.
However, Paul Martin was present when the
Justice 2 Committee heard evidence that the
outcome that he seeks is unlikely to be achieved
by the approach that he proposes. When the
committee took evidence on the impact of adding
to the national database substantial numbers of
innocent people—who might not have been
charged with a crime, let alone convicted of one—
we were told that there is no basis for the
expectation that crimes would suddenly be solved
as a consequence.
Paul Martin bases much of his case on the
Home Office report, “DNA Expansion Programme
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2000-2005: Reporting achievement”. However, the
report indicates that in 2004-05 the number of
crimes that were detected using the DNA
database fell, despite the fact that 124,347 people
who had been arrested but not charged or
convicted had been added to the database in the
previous year.

stage and samples are destroyed if a person is not
convicted. Dr Helen Wallace of GeneWatch UK
has said:

The success of the database in crime detection
is determined largely by the number of DNA
profiles that are collected at crime scenes and not
by the number of profiles that are taken from
individuals at police stations. That is a fact. It is
also a fact that the likelihood of matching a DNA
profile from a crime scene to a profile taken from
an individual has not significantly increased during
the past three years, despite an increase in
profiles on the database from 2 million to 3 million
during that period. It is also a fact that only 0.35
per cent of crimes were detected using DNA
profiles in 2004-05—the same percentage as in
the previous three years. The facts do not back up
Paul Martin’s case because, as he knows, the vast
majority of crimes are committed by repeat
offenders, whose DNA is already in the system.
DNA cannot be easily detected at most crime
scenes.

I will oppose any amendment that Paul Martin
moves during the debate.

In his remarks, Paul Martin appeared to suggest
that he will not move his amendments, with the
exception of amendment 207. However,
amendment 207 is based on the same arguments
as his other amendments in the group and
represents the thin end of the wedge. The
approach in amendment 207 suggests that it is
okay for people who are charged with but not
convicted of sexual offences to be added to a
permanent database, but it is not okay for other
people to be added to the database. That is a
dangerous road to go down.
Paul Martin’s proposals to add innocent people
to a national database would have serious and
dangerous consequences. In effect, samples
could be added to the database on the whim of a
police constable. At present, one in three black
men is on the existing database. Paul Martin
refuses to accept that profiles should be held for
only a specific period, as happens at present.
During stage 2, the minister told the Justice 2
Committee that the Executive’s position was that
voluntary DNA sampling would continue, that
people could withdraw their consent at any time
and that the samples would be destroyed if a
person was not convicted. I want to know whether
the minister stands by that view.
In evidence to the Justice 2 Committee, it was
suggested that, rather than the Scottish
Parliament following the example of England and
Wales, England and Wales should follow
Scotland’s example and have a voluntary system
under which people can withdraw consent at any
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“The lesson from England and Wales is that blanket
permanent retention of DNA from innocent people does
little to solve crime and instead reduces public trust in
police use of DNA.”

Pauline McNeill: We should be cautious about
changing the law to allow the retention of DNA
samples as a matter of principle. The argument
about whether we should make the change rests
on whether the evidence suggests that, by doing
so, we will be able to tackle serious crime better.
Colin Fox said that there is no evidence for that,
but I have seen recent statistics from England and
Wales that show that changes similar to those that
are proposed here have affected the crime clearup rate to a great extent. Those who promote the
changes must persuade members that they will
make a difference. That is how I will decide how to
vote on the issue. From what I have seen so far, I
am predisposed to supporting the move to a
degree.
In Glasgow recently, a young officer asked for a
voluntary swab in a minor case of breach of the
peace, which led to the discovery that the offender
was also the suspect in a murder case. Evidence
exists of a connection between minor offences and
more serious ones. However, I seek assurances
on the issue. First, if we expand the DNA
database to include suspects or those who are
involved in criminal proceedings, no inference
whatever should ever be drawn from the existence
of someone’s DNA on the database. I need a castiron assurance on that. Secondly, we must also
ensure that there are appropriate safeguards on
the storage of DNA. It is important that we get an
assurance from ministers on that if we are to
proceed with the changes.
I support Bill Butler’s amendment 208. The
Parliament debated risk of sexual harm orders
when we considered the Protection of Children
and Prevention of Sexual Offences (Scotland)
Bill—Bill Aitken mentioned that earlier. The risk of
sexual harm order is a far-reaching provision. It
has always been my view that, in agreeing to it,
we were at the outer edge of the Human Rights
Act 1998, although I believe that the measure is
proportionate. I draw the Parliament’s attention to
the issue because, if we are to go that bit further,
as amendment 208 proposes, we need to know
that we are already on the edge. I whole-heartedly
supported risk of sexual harm orders, but there
may be cases in which a person who is subject to
such an order has not been convicted in a court of
law. Under Bill Butler’s amendment 208, a person
who is subject to a risk of sexual harm order and
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who has not been tried in a court of law could
have their DNA sample retained. I have thought
about that and, as I said, I believe that, although
the measure is proportionate, we are at the outer
edges of the Human Rights Act 1998.
We should be cautious about making changes—
the case has to be made for any change. It is also
important to take stock of where we are and how
we do things. Amendment 208 may be within the
confines that are imposed by the Human Rights
Act 1998, but we should know that, if we agree to
it, we will probably reach our outer limits in that
respect.
15:15
Jeremy Purvis: I simply point out to Bill Aitken
that a neutral Scottish Executive consultation
paper asked all these questions last year. With
regard to Colin Fox’s point, it is interesting to note
that GeneWatch UK does not oppose amendment
207, although it opposes other amendments in
Paul Martin’s name, on the basis that
“The amendment recognises that there may be some
carefully justified exceptions where the police could benefit
from keeping some DNA profiles longer on the Database.”

We can make one of two choices today: we can
go down the route of the UK Government in
England and Wales, in which the DNA and
fingerprints of anyone arrested or detained on
suspicion of having committed an offence can be
kept by the police for ever, regardless of whether
they were prosecuted or convicted; or we can take
a proportionate, limited and targeted approach that
does not reduce civil liberties.
There are a small number of reasons why the
arguments used to support amendment 206 are
flawed. First, Paul Martin wants to bring us into
line with England and Wales. In its evidence to the
Justice 2 Committee, the Human Genetics
Commission asked that England and Wales
should be brought into line with Scotland. The
DNA database has expanded hugely in recent
years, from 2 million in 2002-03 to 3 million in
2004-05, but GeneWatch UK told us that only 0.35
per cent of crimes were detected by DNA
evidence. Detections have not increased by a third
in the way in which database entries have.
Paul Martin: Will the member give way?
Jeremy Purvis: I would like to give way, but
time is limited. I appreciate the sincerity with which
Paul Martin has debated this issue, both in
committee and in the chamber.
Cl
aims about crimes being solved have to be
viewed carefully. Many members have suggested
that crimes have been solved, when in fact there
has merely been a match on the database, not a
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prosecution. Furthermore, the Home Office has
estimated that only 49 per cent of DNA matches
lead to a detection and that only half of detections
lead to a conviction. However, we do not and
cannot know how many convictions have come
about purely as a result of DNA evidence.
The Home Office has not been proportionate,
because the database can be used for research
purposes. As Colin Fox said, almost a third of all
black men in England and Wales have been
entered on the database. However, we can move
forward proportionately, through the limited power
for the police to retain the profiles and samples
only of those prosecuted for a violent or sexual
offence, and then only for three years, after which
those profiles and samples must be deleted or
there must be an application to a sheriff for an
extension. Why three years? In relation to
reoffending, we know that the proclivity is to do so
within three years. The intelligence officer in the
police division would retain the case files of an
acquitted person and information about the
offence, not so that they can be prosecuted again,
but because the information is useful for police
purposes. That is existing practice. On acquittal of
offenders such as those outlined in amendment
207, the police will treat the case as an open case
and therefore will retain the information.
Parliament should reject amendments 204 to
206 but accept amendment 207. The main reason
why the SNP seems to be opposed to amendment
207 is that there is no automatic application to a
sheriff. I ask the SNP to consider that, in some
cases of the type that the amendment refers to,
the police already automatically retain the
information as intelligence under the authority of
an intelligence officer in a division. Under
amendment 207, an appeal to the sheriff principal
will be possible.
On ECHR issues, the House of Lords judged
that the English and Welsh system was
proportionate. However, that judgment is being
appealed because of the potential misuse—or
use—of the database for research purposes.
Amendment 207 is targeted, proportionate and
does not reduce civil liberties. Ultimately, it allows
the correct use of DNA, which can be a valuable
tool in protecting our communities.
Mr Davidson: A basic tenet of Scots law is that
someone is presumed innocent unless proven
guilty. I am afraid that keeping the DNA of a
person who is found not guilty is a total
contradiction of those fundamental beliefs.
Why should some innocent people have their
civil liberties and human rights eroded when the
majority have theirs protected? This move would
be compromise par excellence—it does nothing
other than make a mess of understanding
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innocence and guilt. There is a clear division: if we
offer protection, we have to extend it to all
innocent people or to no one at all.
Some of the amendments that we are
discussing have been past the Justice 2
Committee in one form or another, and they did
not receive support for a variety of reasons. One
or two members might have sat on the fence
because they felt that they did not have enough
detail, and I do not argue with the position that
they took.
Bill Butler’s amendments would allow DNA to be
taken from individuals who are subject to a risk of
sexual harm order. Persons subject to such an
order are not convicted criminals because it is a
civil order. If the facility outlined in the
amendments was made available, it might
discourage the prosecution of offenders.
Additionally, if someone presents a danger to the
public, surely the Crown has a duty to prosecute
them and lock them away if they are found guilty,
rather than put them under a civil order. It almost
sounds as if we want a second bite, should we be
unable to get the evidence to put away someone
who we believe is guilty. That raises questions
about the way in which prosecution is handled.
Paul Martin’s amendments 204 and 205 worry
me because they seem to assume that children’s
hearings are a court of law. If a youngster is
involved in a particular activity, it might not be their
fault; they might be the innocent victim of
something that has happened to them at home, for
example. That is a flaw in the amendments. If
someone who is under the age of 16 commits a
serious sexual offence, they can be prosecuted in
the adult courts. If that happened and they were
found guilty, it would be fair enough to store their
DNA.
On amendment 207, there is another question
about the burden of proof. Why should the police
keep on record for three years the DNA of
someone who has been proved not guilty of an
offence? That is what the court system is about
and we have to have confidence that the court
system produces the correct results. There is a
risk that people who want to volunteer their DNA
will be frightened to come forward in case there is
an accident with their DNA. For example,
someone might happen to go through a particular
building at the wrong time and leave fingerprints at
a crime scene. It would be like the paperboy
delivering papers with gloves on in case they
touch someone’s door handle—
The Deputy Presiding Officer: One minute.
Mr Davidson: We have to eliminate uncertainty
and get confidence in the system. We have to
have safeguards that protect liberty and
individuals’ rights.
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Paul Martin has said on television and in the
committee that everyone should be on the
database. Therefore, I do not understand why he
is going for the compromise that is evident in his
amendments. Either he believes in what he says
or he does not.
Paul Martin: Will the member give way on that
point?
Mr Davidson: I do not think that I can. Presiding
Officer, I will happily let Mr Martin in if he responds
to that point.
The Deputy Presiding Officer: I cannot give
you any more time, Mr Davidson.
Mr Davidson: In that case, I think that I have
said enough.
We are very concerned and are still waiting for
clarity, particularly from the minister. It has been
helpful for the minister to come back to the issue
at stage 3, but I am not swayed by the arguments
on the amendments.
Mr Maxwell: When we approach this group of
amendments, we have to consider them all
individually because there is a wide range of
options before us. There are also a number of
basic questions that have to be answered before
we decide whether to support the amendments or
not.
I turn to Bill Butler’s amendments on retaining
the DNA of people who are subject to risk of
sexual harm orders. We have to ask some
questions. Has there been a threat? If there was
no threat, no risk of sexual harm order would have
been put in place. Has the process been gone
through? Yes. Are there checks and balances in
the system? Yes. Are civil liberties protected?
Yes—they are protected by the process. What is
the purpose of the amendments? They seek to
close a loophole. Once those questions have been
asked and answered, it is clear that we should
support the amendments. I congratulate Bill Butler
on seeking to close that loophole through lodging
his amendments. We will support them.
I move on to Paul Martin’s amendments and
start with amendments 204 and 205. The same
questions have to be asked about them. If a child
or person under the age of 18 is found guilty of an
offence that would, had the offender been 18 or
over, have resulted in retention of the offender’s
DNA, should that DNA be destroyed or not
retained just because the offender is under 18?
The answer is that it should not. Has a threat been
identified? Yes. Has a process been gone
through? Yes. Amendments 204 and 205 would
provide a three-step process, which would involve
the children’s panel, the principal reporter, the
chief constable of the area in which the offence is
supposed to have taken place and a sheriff. It
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seems to me that the amendments would provide
a legitimate process to establish that there is a
threat.
In the case of amendment 205, the child
offender has put up his hands, admitted his guilt
and accepted the grounds of referral. Frankly, if
the offender accepts the grounds of referral and it
is clear that due process has been gone through, it
is equally right that we should close the loophole
so that the DNA of under-18s who have been
involved in such activity will be retained because
they are a threat. It is entirely reasonable to do
that.
Amendment 206, however, is a completely
different type of amendment. We should ask the
same questions about it as we asked about the
previous amendments. Has a threat been
identified? No. The amendment would result in
retention of DNA samples of everyone regardless
of their guilt or otherwise. Does the amendment
provide a process? No—retention would apply to
everyone. Does it provide checks and balances?
No, it does not. Would civil liberties be protected?
No they would not; the DNA of everyone who was
arrested for an imprisonable offence would be
retained, which is not acceptable.
The purpose of amendment 206 is not to close a
loophole but to move us down the road of having a
DNA database of everybody irrespective of their
guilt or otherwise. That is an unacceptable move.
Throughout history, every totalitarian state and
police state has said, “If you have nothing to hide,
you have nothing to fear.”
Paul Martin: Will the member give way?
Mr Maxwell: Sorry—I have less than a minute.
I do not believe that that is acceptable in a free
and democratic country such as Scotland.
Much the same arguments apply to amendment
207. Does the person pose a threat? No. The
person has been found not guilty and has been
cleared of the offence, or the case has collapsed.
If the case has collapsed and there is reason to
believe that the person was involved in such a
crime, people could apply for a risk of sexual harm
order. If such risk is established, the person’s DNA
can be retained; otherwise, the person should go
free and there is no reason to retain their DNA.
Does amendment 207 provide checks and
balances? No. There would be no right of appeal,
and the process would be automatic. As soon as
the process had started, the person’s DNA would
be retained irrespective of the outcome of the
case, even if—as Stewart Stevenson pointed
out—the wrong Paul Martin was standing in the
dock.
The purpose of amendment 207 is to take us
down the road towards retaining every DNA
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sample. Paul Martin said so this morning and he
said so in press interviews this week. That is its
purpose, but there is no logic to it. The
amendment is unacceptable. Also, if we agree that
people’s DNA should be retained if they are a risk,
it makes no sense to retain it for only three years.
Why would we retain the DNA for only three years
if the person has been identified as a risk to
society? That makes no sense.
If the Liberal Democrats support amendments
206 and 207—it is clear that they will—they should
change their name before someone sues them
under the Trade Descriptions Act 1968. They are
certainly not a liberal party if they support such
illiberal views today.
Jeremy Purvis: And keeping the DNA of kids
for life is?
The Deputy Presiding Officer: Order.
Marilyn Livingstone (Kirkcaldy) (Lab): I am
pleased to be able to contribute to today’s debate.
I support the amendments in the name of the
minister and Bill Butler. However, I will confine my
limited time to speaking to amendment 207 in the
name of Paul Martin, which seems to have caused
a bit of controversy today.
As many members know, I convene the crossparty group for survivors of childhood sexual
abuse. I say to David Davidson that, having
discussed the retention of DNA, the group does
not believe that the principle of being innocent until
proven guilty would be jeopardised. The retention
of DNA samples and profiles relates more to the
gathering of intelligence and the task of solving
crimes.
Paul Martin: I clarify that 198,000 DNA profiles
would previously have been removed. From
among those profiles, there have been 88 murders
of innocent members of the public, 45 attempted
murders of innocent members of the public and
116 rapes of innocent members of the public.
15:30
Marilyn Livingstone: As I said, we believe that
the retention of DNA is about deterring and solving
crime. My cross-party group is in favour of the
protection of innocent people, but we really need
to look at the balance on this issue.
In the interests of ensuring some consistency
and of preventing offenders from escaping notice,
there must be similar powers on both sides of the
border. There is considerable disquiet about the
low level of convictions for sexual offences,
especially in cases of historic childhood sexual
abuse. The proposed measures could improve
clarity in such cases.
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As the minister and Paul Martin have said, the
House of Lords has concluded that the proposed
measures would not contravene the European
convention on human rights. They would be of
advantage to the police and to those who are
already on the sex offenders register, in that time
would not be wasted on calling in all known past
offenders for questioning when a sexual crime was
committed. The measures could avoid time
wasting and unnecessary harassment for all
concerned.
There is evidence to support the case for early
intervention, as the cross-party group in which I
am involved has heard on many occasions,
particularly in relation to sexual offences. That
evidence shows that serious sexual offending can
be prevented with support and counselling, which
could stop behaviour escalating to the most
serious sexual offences. We must take all the
steps that we can to prevent such behaviour. I ask
Parliament to consider very seriously its decision
on amendment 207, which is in the name of Paul
Martin and which I believe—with the safeguards
that Paul has outlined and that the minister has
clarified for us—is sensible, balanced and
proportionate, and which I think will help to protect
the innocent.
Mike Rumbles: I will focus on amendments 206
and 207. For the benefit of Stewart Maxwell, I
point out that the Liberal Democrats are against
keeping DNA samples indefinitely against the will
of people who have been found innocent or whose
case has not come to trial. A person is either
innocent or not. We cannot have a new category
of law for people whom we do not like the look of
and decide that, even if their peers on a jury acquit
them of any crime, we can keep their DNA for all
time. That is simply unacceptable in a modern
liberal society.
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Mike Rumbles: I do not have time.
Stewart Stevenson: Give an example.
The Deputy Presiding Officer: Order.
Mike Rumbles: The fact that amendment 206,
like amendment 207, is in the name of Paul Martin
is somewhat bizarre. I would like to think that
reason has taken hold of Paul, but I somehow do
not think so. If it was left to Paul Martin and his
Labour Party colleagues, there is no doubt that we
would not be debating amendment 207, but
arguing about against yet another authoritarian
measure. Thank goodness for coalition politics in
Scotland and for the fact that such a measure will
not be supported by MSPs today.
I have heard that the Labour Party is likely to
return to such a proposal in its manifesto for next
year’s elections. I sincerely hope so. If it does, I
believe that the people of Scotland will reject it, as
I believe Parliament will when amendment 206 is
put to the vote later today. In my view, amendment
207 is a balanced step forward in the fight against
sexual and violent crime and in the fight to protect
our liberties, including the liberty of the innocent
citizen to be free from interference by the state.
Labour Party MSPs such as Paul Martin have
shown us that we must ever be vigilant against an
overpowerful state—against an overpowerful
Government interfering in the affairs of law-abiding
people.
If I am lucky enough to be re-elected by the
voters of West Aberdeenshire and Kincardine next
year, I will not support any future Executive that
seeks to support the contents of amendment 206.
I am sure that we will reject it today, just as I am
sure that the people of Scotland will reject it if the
Labour Party is daft enough to put it in its
manifesto for next year’s election.

Labour MSPs such as Paul Martin and Marilyn
Livingstone clearly have no scruples about
including law-abiding people on the police
database. If the Labour Party wants to have a
major database of our citizens’ DNA, let its
members say so, instead of trying to create one by
the back door. Thank goodness the Labour Party’s
writ in Scotland does not run unfettered, and that
the draconian and authoritarian measures that
have been implemented in England—which
amendment 206 would make the rule in
Scotland—are not being implemented here. In
marked contrast to the draconian approach that
has been adopted by the Labour Party in England,
here in Scotland, DNA will be retained only for a
limited time, having been taken from people
against whom the procurator fiscal has decided,
on the basis of the evidence, to take proceedings
for sexual and violent offences.

Mr MacAskill: Mr Rumbles has shown yet again
that the Liberals are prepared to put the
partnership before their principles. The Tories
commented on the importance of convictions. We
have supported the risk of sexual harm orders. In
our society, there is a small minority of people who
have not been convicted of a crime but who we
know have a propensity to commit serious and
dangerous actions against individuals. We would
be neglecting our duty if we did not seek to take
action against them. We have to balance their
rights with the protection of our society. Thankfully,
we are talking about a small minority of people,
but they do not conform to the normal rules of
engagement to which other members of society
conform. Whether that is because they are
sociopathic or psychopathic, we have to deal with
them as a different and separate category. We
fully support Bill Butler and his amendments.

Stewart Stevenson: Will the member take an
intervention?

The minister and Jeremy Purvis bandied about
the point that they have the support of GeneWatch
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but, in fact, they quoted Miss Wallace’s letter
selectively. When I spoke to her earlier this week,
she made it clear that GeneWatch does not
support Paul Martin’s amendments. Those
members should have spoken to Miss Wallace
before they claimed to have her support.
I turn to Paul Martin’s amendments 206 and
207, which we believe would undermine
fundamentally the relationship between the citizen
and the state. We, as a legislature, have an
obligation to punish the guilty, but we also have a
responsibility to protect the innocent, which is
where the amendments go awry. Of course victims
have rights, but so do ordinary citizens who do not
commit offences. We have to balance those rights.
The First Minister (Mr Jack McConnell): Will
Mr MacAskill respond to the point that Marilyn
Livingstone and Paul Martin made, which was that
DNA retention frees the innocent as well as
convicting the guilty?
Mr MacAskill: I do not believe that DNA
retention exculpates people in that manner. If
someone who has neither been convicted of an
offence nor had imposed on them a risk of sexual
harm order—which would disclose that they had a
propensity to commit such an offence—does not
have the right to challenge a position or to put their
viewpoint,
the
system
is
fundamentally
undemocratic. The Liberal Democrats might be
prepared to lie supine before the authoritarian Big
Brother tendencies of new Labour, but the Scottish
National Party is not. The approach to identity
cards and the drive by the Home Office towards
an almost totalitarian state are fundamentally
wrong.
We get the policing that we deserve. We have to
have co-operation and the good citizen has to be
encouraged to co-operate. Law and order cannot
be dealt with simply by the professionals, whether
sheriffs, the judiciary or the police. If people will
not report crime or testify in court, our democratic
and judicial systems will break down. We have to
maintain the fundamental balance between the
citizen and the state. The individual citizen gives
rights to the state. I say to Mr McConnell that the
fundamental difference between the Scottish
National Party and new Labour is that we believe
that the citizen has rights and cedes powers to the
state. Unlike the Conservatives, we believe that
there is such a thing as society, but we do not
believe that the state has in every instance the
right to dictate what individuals do. The
Executive’s view of where it seeks to take
Scotland is fundamentally undemocratic and will
damage the innocent people in our society, as well
as everybody else.
The Deputy Presiding Officer: I remain
concerned about the time and I am conscious of
the fact that the minister spoke at the beginning of
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the debate on this group, but if he requires to put
points on the record, I am prepared to give him a
short opportunity to do so.
Hugh Henry: Pauline McNeill asked about
inferences from the presence of DNA on a
database. I assure her that absolutely no inference
will be drawn from the presence of DNA on a
database. An innocent person has nothing to fear
from having their DNA kept on a database. As the
First Minister said, that can help to clear someone
of a crime. Furthermore, if a person’s DNA
suggests that they have been at the scene of a
crime, it does not automatically mean that they are
guilty; rather, it gives them an opportunity to clear
their name.
Alex Neil (Central Scotland) (SNP): Will the
member give way?
Hugh Henry: No, thanks.
It is worth saying, however, that people are
convicted because of the use of DNA. Today,
doubts have been cast on the validity and value of
DNA sampling. However, the Farah Noor Adams
murder in Glasgow was cleared up by the
existence of a DNA sample that had been
randomly taken from someone for another
purpose. The murder of an old woman in Maryhill
was cleared up by the use of DNA. DNA sampling
works and is proven to work. No one has any
cause to fear it.
Pauline McNeill asked for assurances in relation
to storage. There are secure facilities and a limited
number of people have access to that database. I
guarantee that the DNA storage facilities are
exceptionally sound—
Alex Neil: Like the fingerprint storage facility?
The Deputy Presiding Officer: Order, Mr Neil.
Hugh Henry: There has been no recorded
incident of DNA being stolen or misused. The DNA
that we are talking about using, from a limited
number of people, will sometimes make a big
difference, as Paul Martin and others have
suggested.
Kenny MacAskill is right to raise the issue of
rights. People in society have rights, but people in
society have nothing to fear from the use of
science connected to DNA. However, on the
subject of rights I must say that although people in
wider society have rights, so do the victims of
violent and sexual crimes. I know whose rights I
want to protect when it comes to helping those
people, helping to prevent crime and helping to
solve crime.
Bill Butler: This has been a serious debate on
complicated issues. People have spoken
passionately and frankly about how they feel and
have, with a few exceptions, done so in a way that
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was to the point and not idiosyncratic. Those who
are idiosyncratic have made themselves known; I
do not think that I need to say any more about
them.
I am grateful for the support of the Executive
and almost all the other parties for the
amendments in my name. I still hope that Bill
Aitken and David Davidson will change their minds
about the proposals.
I emphasise that the purpose of a risk of sexual
harm order is to protect children from harm and
that the order will be obtained only if it appears to
the bench that a person is engaged in sexually
inappropriate conduct with, or in the presence of, a
child. As Stewart Maxwell said, it is a
proportionate preventive measure, there is a
process that must be gone through and
safeguards are built in.
The effect of my amendments would be that the
police will be able to take and retain the prints and
samples of anyone in Scotland who is subject to
an RSHO. However, they also provide that any
DNA samples and fingerprints and any information
that derives from them must be destroyed when
the individual is no longer subject to an RSHO.
Alex Neil: Will the member give way?
Bill Butler: I am sorry, but I do not have time.
With those assurances, I hope that the
Conservatives will change their minds and support
the amendments in my name. I believe that they
will close an unintended loophole, are
proportionate and do not conflict with the ECHR.
On that basis, I ask for the support of all of my
colleagues.
I thank Paul Martin for lodging his amendments,
which has allowed us to discuss the complicated
and serious areas that they deal with. For the
record, I point out that in England and Wales the
increased retention of DNA of unconvicted people
has led to profiles being linked to 10,754 offences,
many of which have been serious. I accept that
GeneWatch’s figures contradict that, but I feel that
there has been too much assertion and not
enough evidence on both sides to allow us fully to
go in the direction that Paul Martin has proposed.
As a result, I remain unconvinced about most of
Paul Martin’s amendments.
That said, I am convinced that Paul Martin’s
amendment 207 represents a focused, reasonable
and proportionate compromise. I feel that the
proposal to retain DNA for a prescribed number of
years in certain specified circumstances and with
any extension in that respect requiring the police
to go before a sheriff for determination—I am glad
that the minister clarified that matter—contains
enough reasonable safeguards. As Pauline
McNeill said, the provision is on the outer limit, but
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I believe that it is just within that limit. On that
basis, I hope that members are able to support
amendment 207.
This good debate has, in the main, shown
Parliament to be a mature and responsible body.
We should now go to the vote.
15:45
The Deputy Presiding Officer: The question is,
that amendment 208 be agreed to. Are members
agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Fabiani, Linda (Central Scotland) (SNP)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
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Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (SSP)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Goldie, Miss Annabel (West of Scotland) (Con)
Harvie, Patrick (Glasgow) (Green)
Johnstone, Alex (North East Scotland) (Con)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
Mitchell, Margaret (Central Scotland) (Con)
Petrie, Dave (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)

The Deputy Presiding Officer: The result of
the division is: For 91, Against 16, Abstentions 0.
Amendment 208 agreed to.
Amendments 196 to 198 moved—[Bill Butler]—
and agreed to.
Amendment 161 moved—[Hugh Henry]—and
agreed to.
Amendment
agreed to.

199

moved—[Bill

Butler]—and
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Amendment 162 moved—[Hugh Henry]—and
agreed to.
Amendment 200 moved—[Bill Butler].
The Deputy Presiding Officer: The question is,
that amendment 200 be agreed to. Are we
agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Fabiani, Linda (Central Scotland) (SNP)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
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McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (SSP)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Aitken, Bill (Glasgow) (Con)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Goldie, Miss Annabel (West of Scotland) (Con)
Harvie, Patrick (Glasgow) (Green)
Johnstone, Alex (North East Scotland) (Con)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Petrie, Dave (Highlands and Islands) (Con)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)

The Deputy Presiding Officer: The result of
the division is: For 92, Against 17, Abstentions 0.
Amendment 200 agreed to.
Amendments 201 to 203 moved—[Bill Butler]—
and agreed to.
Section 72C—Information about release:
power to require giving of specified
information
The Deputy Presiding Officer: Amendment
163, in the name of the minister, is grouped with
amendments 164 and 9.
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Hugh Henry: Amendments 163, 164 and 9 will
make some slight changes to sections 72C and
72D.
Amendments 163 and 164 will make technical
amendments to section 72C. The amendments will
enable regulations that are made under section 96
of the Sexual Offences Act 2003 to make different
provision for different purposes. It may be that that
the basic information about a registered sex
offender that should be given to the police differs
from the information that is given to other specified
persons, or that different information may be given
to specified persons when an offender is released
from prison or hospital as opposed to when an
offender is transferred.
Amendment 9 will amend the definition of
“sexual offence” in new section 96A of the Sexual
Offences Act 2003 to include references to the
offences at paragraphs 59A to 59C of schedule 3
to that act, which were inserted by the Protection
of Children and Prevention of Sexual Offences
(Scotland) Act 2005.
I move amendment 163.
Bill Aitken: The amendments in this group are
unobjectionable and my party will support them.
Amendment 163 agreed to.
Amendment 164 moved—[Hugh Henry]—and
agreed to.
Section 72D—Police powers of entry and
examination of relevant offender’s home
address
Amendment
agreed to.

9

moved—[Hugh

Henry]—and

After section 72D
The Deputy Presiding Officer: Amendment
204 is in the name of Paul Martin.
Paul Martin: Not moved.
Amendment 204 moved—[Stewart Stevenson].
The Deputy Presiding Officer: The question is,
that amendment 204 be agreed to. Are we
agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
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Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Maclean, Kate (Dundee West) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
Morgan, Alasdair (South of Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Aitken, Bill (Glasgow) (Con)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Douglas-Hamilton, Lord James (Lothians) (Con)
Eadie, Helen (Dunfermline East) (Lab)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Johnstone, Alex (North East Scotland) (Con)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
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McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mitchell, Margaret (Central Scotland) (Con)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Petrie, Dave (Highlands and Islands) (Con)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (SSP)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

ABSTENTIONS
Swinburne, John (Central Scotland) (SSCUP)

The Deputy Presiding Officer: The result of
the division is: For 24, Against 84, Abstentions 1.
Amendment 204 disagreed to.
The Deputy Presiding Officer: Amendment
205 is in the name of Paul Martin.
Paul Martin: Not moved.
Amendment 205 moved—[Stewart Stevenson].
The Deputy Presiding Officer: The question is,
that amendment 205 be agreed to. Are we
agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Maclean, Kate (Dundee West) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
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McFee, Mr Bruce (West of Scotland) (SNP)
Morgan, Alasdair (South of Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Aitken, Bill (Glasgow) (Con)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Douglas-Hamilton, Lord James (Lothians) (Con)
Eadie, Helen (Dunfermline East) (Lab)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Johnstone, Alex (North East Scotland) (Con)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mitchell, Margaret (Central Scotland) (Con)
Morrison, Mr Alasdair (Western Isles) (Lab)


602

26076

Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Petrie, Dave (Highlands and Islands) (Con)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (SSP)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

ABSTENTIONS
Swinburne, John (Central Scotland) (SSCUP)

The Deputy Presiding Officer: The result of
the division is: For 24, Against 85, Abstentions 1.
Amendment 205 disagreed to.
The Deputy Presiding Officer: We have
clawed back a little bit of time, but as a
precautionary measure I am, as I announced
earlier, minded to accept a motion from any
member under rule 9.8.5A to extend by 10
minutes the final deadline as set out in the
timetabling motion.
Motion moved,
That, under 9.8.5A, the time limits for groups 13 to 19 be
extended by 10 minutes.—[Ms Margaret Curran.]

Motion agreed to.
Section 74—Power to take fingerprints to
establish identity of suspect
The Deputy Presiding Officer: Group 14 is on
the power to take fingerprints to establish a
suspect’s identity. Amendment 165, in the name of
Colin Fox, is the only amendment in the group.
Colin Fox: The discussion on amendment 165
inevitably takes on some of the flavour of the
previous debate on DNA profiling. The remarks
that members have made about the presumption
of innocence also apply to amendment 165.
The bill proposes to introduce mandatory
fingerprinting of suspects. Those are people who
have not even been charged with—far less
convicted of—a crime, but they will now be obliged
to provide fingerprint evidence to any police officer
who asks for it. Currently, we take people’s
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fingerprints when we charge them, but the
proposals under section 74 will mean that they
could be taken from anybody to identify them.
My amendment 165 seeks to remove section 74.
A rubicon is being crossed, because we will treat
the innocent in the same way as we treat the
guilty. In the debate on DNA, some members
highlighted that ordinary citizens who do not
commit crimes have nothing to fear from rights
being taken away. I look forward to those
comments also being made on this measure.
We should leave aside the obvious uncertainty
that there now is in the Scottish criminal justice
system in the light of the Shirley McKie case and
the question of whether fingerprints can be used
definitively to identify people.
The evidence given to the Justice 2 Committee
at stage 1 questioned whether reasonable
grounds for suspicion on the part of a police officer
would be based on objective intelligence and
information about the behaviour of individuals or
whether it might instead be based on an
individual’s age, race or sex. It seems to me that,
as with DNA samples, the police will stop people
whom they do not like and build up a fingerprint
database of them. As I said previously, that is why
one in three black men in Britain is now in a
database, despite the fact that they make up less
than 3 per cent of the total population.
I move amendment 165.
Mr Maxwell: At stage 2, I shared some of the
concerns that Colin Fox has outlined. My concerns
related to the destruction of fingerprints and the
length of time that that might take. I lodged some
amendments on the issue at stage 2. However, I
am glad to say that clarification was provided by
the minister at stage 2 and we were given
reassurances about how and how quickly
fingerprints would be destroyed. That was
reasonable. Once the issues were explained at
stage 2, I was happy to accept the situation.
Where Colin Fox is—with all due respect—going
wrong is that he fails to recognise that times move
on and technology moves on. The ability to take
fingerprints remotely and to ensure that police
officers can work efficiently and effectively and
make good use of their time seems to me to be a
higher priority than some of the issues that Colin
Fox raised in his speech. Given that clarification
on the destruction of fingerprints where necessary
was made at stage 2, we will not support
amendment 165.
16:00
Hugh Henry: The purpose of section 74 is to
enable the police to use mobile fingerprint readers
to establish whether somebody is who they say
they are. Mobile fingerprint readers will allow
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officers to do that quickly, effectively and without
needing to take the person to a station for
fingerprinting, which is resource intensive and time
consuming for the officer and the individual.
Furthermore, mobile fingerprint readers will help
the fight against crime by enabling police officers
to ascertain quickly whether people are suspected
of other offences and whether there are
outstanding warrants against them. As Stewart
Maxwell said, we need to enable police forces to
use new technology to best effect for the purposes
of preventing and solving crimes. Section 74 gives
the police the powers to do that, and it would not
be in the interests of effective policing to remove it
from the bill.
I hope that Colin Fox will withdraw his
amendment, given what was said not only today
but at stage 2. If he does not, I ask the Parliament
to oppose it.
Colin Fox: I insist on my right to press my
amendment. There is a principle here. The
minister talks about the need to use roadside
technology. That is fine—I am all in favour of
technology. However, as things stand, we take
fingerprints if we charge people. We are having
the same debate that we had earlier on DNA. As
far as I am concerned, it is not appropriate to take
the fingerprints of people who have not been
charged with an offence.
The Deputy Presiding Officer: The question is,
that amendment 165 be agreed to. Are we
agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Fox, Colin (Lothians) (SSP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Martin, Campbell (West of Scotland) (Ind)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Sheridan, Tommy (Glasgow) (SSP)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
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Cunningham, Roseanna (Perth) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Douglas-Hamilton, Lord James (Lothians) (Con)
Eadie, Helen (Dunfermline East) (Lab)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Finnie, Ross (West of Scotland) (LD)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Johnstone, Alex (North East Scotland) (Con)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Petrie, Dave (Highlands and Islands) (Con)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
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Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 11, Against 95, Abstentions 0.
Amendment 165 disagreed to.
After section 74
Amendment 206 not moved.
Amendment 207 moved—[Paul Martin].
The Deputy Presiding Officer: The question is,
that amendment 207 be agreed to. Are we
agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gillon, Karen (Clydesdale) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
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McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Swinburne, John (Central Scotland) (SSCUP)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Cunningham, Roseanna (Perth) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (Ind)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Sheridan, Tommy (Glasgow) (SSP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
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White, Ms Sandra (Glasgow) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 63, Against 44, Abstentions 0.
Amendment 207 agreed to.
Section 84—Assistance by offender: review of
sentence
The Deputy Presiding Officer: Group 15 is on
offenders
assisting
investigations
and
prosecutions. Amendment 166, in the name of the
minister, is grouped with amendments 167 and
168.
Hugh Henry: Amendment 166 is purely
technical. It adds a new subsection at the end of
section 84 that makes it clear that someone who
has been fined can be regarded as still serving a
sentence if the fine has not yet been paid in full.
As currently drafted, section 84 states that a
sentence can be referred back to court only
“if … the offender is still serving the sentence”.

It is not clear whether that would catch fines, many
of which do not have a set period for payment by
instalments but simply fall due in total as soon as
the sentence is passed. Amendment 166 places
the matter beyond doubt.
Amendment 167 is also purely technical. We
have had cross-party support for a rigorous
approach to confidentiality when an offender gives
information about an offence other than the one
for which he is on trial. Confidentiality is in the
interests of justice and it is necessary to protect
the individual. However, it is clearly important that
the lower courts should be able to pass text
information to the High Court when an appeal to
which that information is relevant is lodged.
Amendment 167 makes it clear that nothing in the
confidentiality requirement in section 87(3) stops
the first-instance court disclosing that information
to the High Court when a relevant appeal is
lodged.
Amendment 168 substitutes an expanded
version of section 87A for that which was inserted
at stage 2. It makes detailed provision for
confidentiality in relation to information that is
given by an offender under section 87 when an
appeal is made to the High Court to which that
information is relevant. This is also a technical
amendment that does not reflect any change in
policy. The principle remains that the protection
afforded to an offender by confidentiality should
apply during appeal provisions as it did during
first-instance provisions. The new provision simply
ensures that all forms of appeal or reference back
to the High Court and all stages of an appeal are
covered
by
appropriate
confidentiality
requirements.
Further, the new provision makes it clear that
the Scottish Criminal Cases Review Commission
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can receive text information where that is relevant
to its consideration of a case, but that it is under a
duty not to disclose the existence or content of
that information. Finally, we have substituted the
power to make rules of court that was introduced
by the amendment at stage 2 with a power for
Scottish ministers to make further provisions in
relation to the area by an order subject to negative
procedure. It is appropriate to have parliamentary
scrutiny of any provision spelling out further the
processes that are to be followed.
I move amendment 166.
Amendment 166 agreed to.

I move amendment 169.
Amendment 169 agreed to.
Amendments 170 to 177, 55 and 56 moved—
[Hugh Henry]—and agreed to.
Schedule 2
MEMBERSHIP OF THE SCOTTISH CRIME AND DRUG
ENFORCEMENT AGENCY

Amendment 167 moved—[Hugh Henry]—and
agreed to.

Amendments 57 to 64, 178, 66 to 69, 179, 70 to
85, 180, 86 to 89, 181, 90 to 99, 182 to 187, 100
to 102 and 188 moved—[Hugh Henry]—and
agreed to.
Schedule 3

Amendment 168 moved—[Hugh Henry]—and
agreed to.

TRANSFERS OF STAFF AND PROPERTY

Section 93—Subordinate legislation

Amendments 12, 13 and 103 moved—[Hugh
Henry]—and agreed to.

The Deputy Presiding Officer: Group 16 is on
application of the Police (Scotland) Act 1967 to the
authority or agency by order. Amendment 10, in
the name of the minister, is grouped with
amendment 11.

The Deputy Presiding Officer: Group 18 is on
transfer of staff and property to the authority or
agency. Amendment 189, in the name of the
minister, is grouped with amendment 190.

Hugh Henry: These amendments are simply
tidying-up amendments to ensure that the ordermaking powers that were introduced at stage 2 are
subject to affirmative resolution procedure.
I move amendment 10.
Amendment 10 agreed to.
Amendment 11 moved—[Hugh Henry]—and
agreed to.
Schedule 1
THE SCOTTISH POLICE SERVICES AUTHORITY

The Deputy Presiding Officer: Group 17 is on
membership of the authority. Amendment 169, in
the name of the minister, is the only amendment in
the group.
Hugh Henry: Schedule 1 to the bill provides that
the Scottish ministers must appoint at least two
police force members and at least two police
authority members of the Scottish police services
authority on the nomination of the relevant
representative bodies. The purpose of the
amendment is simply to make it clear that if the
body in question fails within a reasonable time to
put forward nominations as requested by
ministers, the duty to appoint at least two
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members from the category in question no longer
applies. Otherwise, there would be at least a
theoretical risk of ministers finding themselves
under a statutory duty that they could not
discharge simply because the body in question, for
whatever reason, had not put forward the required
number of nominations.

Section 87—Sentencing: consideration of
undisclosed information

Section 87A—Appeals against sentence:
undisclosed information
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Hugh Henry: Amendment 189 makes a minor
adjustment to the requirement that paragraph 3(2)
of schedule 3 imposes on police authorities and
joint boards to consult the authority and the
director general of the SCDEA before making a
staff transfer scheme. The effect of the
amendment is to make it clear that the director
general need be consulted only in respect of
constables who are being transferred to relevant
service with the SCDEA and not in respect of
constables who are being transferred to relevant
service with the authority.
Amendment 190 inserts a definition of local
authority into the bill.
I move amendment 189.
Amendment 189 agreed to.
Amendment 190 moved—[Hugh Henry]—and
agreed to.
Schedule 4
THE POLICE COMPLAINTS COMMISSIONER FOR SCOTLAND

Amendment 209 not moved.
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MODIFICATIONS OF ENACTMENTS

Amendments 105 and
Henry]—and agreed to.

106

Hugh Henry: These minor tidying amendments
replace the obsolete references to the Royal
Ulster constabulary in the Police (Scotland) Act
1967 with the police service of Northern Ireland.
I move amendment 191.
Amendment 191 agreed to.
Amendments 192, 14, 193 and 107 to 119
moved—[Hugh Henry]—and agreed to.
Amendment 194 not moved.
129

Police, Public Order and Criminal
Justice (Scotland) Bill

moved—[Hugh

The Deputy Presiding Officer: Group 19 is on
minor modifications of enactments. Amendment
191, in the name of the minister, is grouped with
amendment 192.

Amendments 120 to
Henry]—and agreed to.
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moved—[Hugh

The Deputy Presiding Officer: That ends
consideration of amendments.

The Deputy Presiding Officer (Trish
Godman): The next item of business is a debate
on motion S2M-4268, in the name of Cathy
Jamieson, that the Parliament agrees that the
Police, Public Order and Criminal Justice
(Scotland) Bill be passed.
16:12
The Minister for Justice (Cathy Jamieson):
The bill has been described by the Association of
Chief Police Officers in Scotland as the most
radical piece of Scottish policing legislation since
1967. I can safely say that it is at least one of the
most important. The level of debate in the
chamber today and throughout proceedings
certainly shows that.
The bill gives the police the tools and powers
that they need to protect our communities from a
range of violent and disruptive behaviours. It
establishes organisations that will provide police
support services and tackle serious organised
crime more effectively than ever before. It makes
vital improvements to the law on marches and
parades and establishes clear statutory powers
that prosecutors can use to get criminals to give
evidence against their colleagues. The bill will
make a real and practical difference.
I hope that the measures are not seen simply in
isolation, because they are key parts of our wider
strategy to make the most radical reforms to the
criminal justice system that Scotland has ever
seen. The bill is part of my vision for end-to-end
reform of the criminal justice system, so that we
can prevent and divert criminal activity; reduce the
likelihood of offending and reoffending; and
challenge the behaviour of offenders so that they
return to peaceful law-abiding ways of life.
I am sure that that vision and my determination
are shared by everyone in the chamber. They
come not only from my everyday experiences but
from those of people throughout Scotland who
look to the police and the criminal justice system
for help and support, particularly those who are
victims of crime. Like other members, I am only
too aware of how people’s lives are blighted by
serious crime and antisocial behaviour in their
local communities. As the Minister for Justice, I
cannot intervene directly in every case although,
like other members, people write and speak to me
almost daily about those difficulties. I am
absolutely committed to ensuring that the justice
system is focused 100 per cent on serving and
protecting the public. That means making
changes. By harnessing new technology and
streamlining organisational structures, we can free
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up officers for more front-line tasks. The bill will
help us to achieve that.
Establishing the new Scottish police services
authority might have seemed at times to be a
rather technical matter. The new authority will
focus on providing services such as the Scottish
Police College, the Scottish Criminal Record
Office and the forensic science service on a topquality national basis. Again, I believe that that will
free up police forces’ own energy and resources to
focus on their core business of operational
policing.
I hear people say just how scared they are at
times to go out of their houses and on to the
streets because of violence, gang fighting or
antisocial behaviour in their area. I repeat that
there is no excuse for that kind of behaviour, and
there is simply no excuse for it to be attached to
marches and parades. There is no excuse for
those who use marches and parades to indulge in
that kind of behaviour and to cause trouble. That is
why I was pleased this month to bring together
organisations from different traditions, both from
the Orange lodge and the republican movement,
with the Scottish Trades Union Congress,
Strathclyde police, Glasgow City Council and
North Lanarkshire Council. For the first time, all
those different organisations joined me to sign a
declaration pledging to work together to deal with
those who turn up at marches and parades purely
and simply to indulge in violent, abusive and
bigoted antisocial behaviour, which none of us
wants to see. The reforms to the law on public
processions in the bill will support the aims of that
declaration and they are, of course, another key
part of our work to reduce the disruption that some
marches cause.
We have had a good debate today on proposals
to let the police take and retain more DNA than
they can at present. I know that we have not
always agreed on every aspect of that proposal,
but I hope that we can all agree that DNA is a vital
tool for the police in solving crimes, catching
criminals and, indeed, protecting our communities.
As I said earlier, harnessing new technology will
free up officer time to focus on front-line duties. I
hope that we regard DNA as part of that. I have
listened carefully to the arguments about civil
liberties and, of course, they are important. DNA is
a powerful tool and the police must use it only for
appropriate purposes. However, I hope that we all
recognise that using DNA technology can solve
crimes and make police investigations more
efficient and that we can all sign up to that.
I am pleased that Parliament today supported
Bill Butler’s and Paul Martin’s amendments to
enable the police to retain more DNA than they
can at present. I particularly welcome the focus on
violent and sexual offences. We heard powerful
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speeches from Marilyn Livingstone and others
who consistently represent the interests of victims
of sexual abuse. Given the low conviction rates for
rape in particular, it is clear that additional DNA
retention could be of great help to the police.
I will move on briefly to the issue of knife crime,
which I know we all want to be tackled robustly.
Last week, as members will know, I announced
plans to provide 1,000 hand-held metal detectors
to police forces. On Monday, the Lord Advocate
announced changes to prosecution guidance on
knife crime to deal more effectively with those who
persistently carry knives, and yesterday saw the
start of our first national knives amnesty to
encourage individuals to bin a knife and save a
life. Those are all important steps in tackling knife
crime, giving the police much-needed new powers
to deal with people who carry knives and, of
course, increasing the maximum penalties that are
available.
I genuinely thank the bill team, the Justice 2
Committee and the Deputy Minister for Justice for
their hard work all the way through the process,
but especially at stage 2. That hard work delivered
improvements to the bill as we took it through the
parliamentary process. It has ensured that the bill
will give the police and their partners in the
criminal justice system the tools that they need to
protect our communities. It will ensure that the
police are backed up by efficient, effective support
organisations. All of that is designed to make our
communities safer and stronger.
I move,
That the Parliament agrees that the Police, Public Order
and Criminal Justice (Scotland) Bill be passed.

16:19
Mr Kenny MacAskill (Lothians) (SNP): I thank
the minister for that and I thank the bill team and
the Deputy Minister for Justice for taking the bill
through Parliament.
I do not wish to rehearse earlier arguments, on
DNA retention, which was introduced into the bill
by Mr Martin’s amendments, because our position
is clear—we oppose it. However, we recognise
that there is a great deal more in the bill that unites
us, so I will concentrate not on matters about
which we made our point during stage 3 and to
which we will no doubt return as the election
approaches, but on matters that unite us, on which
there has been a great deal of consensus.
As Bill Butler and others said, we must address
changing circumstances and problems. To some
extent, the bill is consolidating legislation. It
provides for a variety of measures, some of which
are new and some of which add to or amend
existing provisions. We welcome and are happy to
support most of the bill’s provisions, apart from the
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few matters about which we disagree. For
example, the establishment of the Scottish police
services authority seems to be sensible. Jackie
Baillie and John Swinney commented on the fact
that, for a small country, Scotland seems to have a
lot of organisations, and it seems sensible to
review the organisations that we have. We must
balance local accountability for the police, which
people want, with the economies of scale that go
with living in a small country, and it is sensible to
strike that balance by developing shared and joint
services, if that is possible. The days when police
officers in Whitburn and Harthill wore different
uniforms and were dealt with by separate
departments are gone. That situation was
ridiculous, and we must move on. The Executive is
to be credited with addressing the problem.

We support other aspects of the bill. We have
put on the record our opposition to Paul Martin’s
amendments, but that matter is for another day.
Not only will the bill advance the interests of law
and order in the judicial service and the police; it
will make Scotland a better society. We are happy
to support it.

The Scottish crime and drug enforcement
agency is necessary. We live in a global economy,
which brings with it global crime. The amounts of
money that are at stake mean that criminals are
much more sophisticated. The new methods and
technologies that benefit the forces of law and
order are being used by violent criminals to
undermine the law, and we must address new and
sophisticated criminal gangs. That is not an
indictment of our current police service, which
serves us well, but a recognition that some
criminal activity is highly sophisticated and must
be tackled by professional resources using
different skills from those of the beat bobbies and
community officers who are essential for our
society. We therefore support the SCDEA.

We support the bill because, as Kenny MacAskill
said, there is more in it to support than there is to
argue about. However, we have placed on record
our concern that amendments at stage 3 appear to
create two classes of innocence, which will no
doubt be challenged in the courts in future. We are
very concerned about the retention of DNA
samples from innocent people. DNA is an
exceptionally good tool for solving crime, but we
must consider how tools are used, controlled and
regulated.

Similarly, we welcome the establishment of the
police complaints commissioner for Scotland.
Although I would not go as far as to say that the
police complaints system has been a running sore,
it has generated discontent. The approach does
not go as far as some people would like, but it has
won the support of people who opposed it when it
was first proposed, so we should support and
welcome it.
We welcome the approach to banning orders.
Many members, from all parties, query why people
want to take part in marches in the 21st century.
Although people have the right to march,
communities have a right not to have marches and
all the baggage that goes with them thrust down
their throats. We fully support the bill’s sensible
measures in that regard.
Weapons were mentioned. There is a culture
problem and we need to take legislative action. I
do not remember whether Bill Butler or Charlie
Gordon made the point that we must try to reach a
consensus on the matter, but knife crime is a
gargantuan problem in Scotland and it must be
addressed. In a civilised society it is appalling that
there is one stabbing homicide per week. We
cannot tolerate such a situation.

16:23
Mr David Davidson (North East Scotland)
(Con): I joined the Justice 2 Committee at the
beginning of stage 2 and I congratulate the clerks
and witnesses on their work on the bill. I also
acknowledge the involvement and helpful attitude
of the Deputy Minister for Justice and the work of
past and current members of the committee.

I hope that the bill will be the start of a process
that leads to communities and society being safer
and fairer. We must recognise the new forms of
international crime. Modernisation and the
efficiencies that will be gained from the Scottish
police services authority are very welcome. We
particularly welcome the SCDEA, because we live
in a world of international crime, from which we
cannot escape.
We have supported the police complaints
commissioner from the beginning, as we
supported the bill’s general principles at stage 1.
The need for the commissioner is a special case.
We have talked about efficiency in government
and the number of ombudsmen that we have, but
it is clear that the public want the police complaints
commissioner; we support that.
Football banning orders will bring a semblance
of order and take some pressure off the police.
I agree with comments that have been made
about the laws on public processions. We must
defend individuals’ rights of free speech and of
movement, but that must be done with regard to
the benefits or disbenefits to the communities in
which they are active. We have received letters
from the Convention of Scottish Local Authorities
and from councils that have many marches in their
areas, which are desperately worried about
whether the proposed £200,000 fund will be
adequate. That discussion will run on and I hope
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that the minister will provide some relief on that in
winding up.

justified exceptions where the police could benefit from
keeping some DNA profiles longer on the Database.”

We had a good debate about knife crime, which
is a blight on society. It is not all localised in
Glasgow—we have such crime in the north-east,
too. We are at the start of a debate, which we
welcome. In dealing with that terrible problem we
must be sure that we implement future regulations
with the community’s support. We also very much
support mandatory drug testing.

In voting for amendment 204, SNP members
showed that they are happy for the DNA of a child
who has not been convicted of a sexual offence
and who has only been referred to in an allegation
to be kept for life, if the principal reporter is
satisfied that the allegation had grounds. Is that a
principled position?

In relation to all those matters, we look forward
to the sentencing bill, because if we are to change
the culture of society, the results of that bill must
send clear messages to criminals that we hope will
put them off crime and will ensure that they pay
the price of their crime. The Conservatives will
fight for honest sentencing.
Anything that modernises, supports and funds
adequately our police to protect our people and
themselves must be supported. Police numbers
and adequate funding for the development of
police services are for a debate on another day.
I regret that we had the spat about the
compromise on amendment 2007, but we have
said our piece—I am sorry; I mean amendment
207. I am already in election year. We welcome
the bill overall and we will vote for it.
16:28
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): Perhaps David Davidson felt
like we were discussing amendment 2007.
In the debate on DNA samples, we heard much
about principles. The Scottish National Party made
much of taking what it claimed was a principled
position. It is happy that in some cases in which
there is no criminal conviction, individuals’ DNA
will be retained under the civil procedure for a risk
of sexual harm order. The SNP accepted that,
although a risk of sexual harm order involves no
burden of proof—
Stewart Stevenson (Banff
(SNP): Of course it does.

and

Buchan)

Jeremy Purvis: A civil procedure does not
involve a burden of proof; a sheriff just has to be
satisfied. That is quite a distinction.
Mr MacAskill attacked me for misquoting
GeneWatch or for not speaking to Helen Wallace,
but I have spoken to her three times this week. I
also quoted her accurately, and I will do so again
for his benefit. On 22 May, she said of amendment
207:
“The Scottish Parliament is taking a much more thoughtful
approach than was the case at Westminster … The
amendment recognises that there may be some carefully
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Stewart Stevenson: Will the member give way?
Jeremy Purvis: No.
I will quote GeneWatch again, since Mr
MacAskill seems keen that I should do so
accurately. GeneWatch said:
“There may be grounds to take DNA from children in
some circumstances but these proposals”—

amendments 204 and 205—
“provide no time limits on how long the police can keep this
highly sensitive information or how it can be used”.

That is why GeneWatch opposed the proposals
and why I opposed them.
I have principles. Keeping the DNA of an
unconvicted child for life, with no time limit and no
limitations on how it can be used—those are
principles? Mr Maxwell is shaking his head. Where
are the principles in that?
Mr Stewart Maxwell (West of Scotland) (SNP):
The principles are quite clear. The amendment
applies to those under-18s who have admitted an
offence and accept the grounds of the referral.
There is due process through the children’s panel,
through the chief constable and through a sheriff.
There is due process and there is admission. That
is the guilty being charged, not the innocent.
Jeremy Purvis: I am delighted that Mr Maxwell
got on his feet because he has made a complete
fool of himself. He was talking about amendment
205, not 204. Amendment 204 is when the
grounds are an alleged offence. Amendment 205
is when a principal reporter goes to a sheriff not to
determine guilt but simply to approve whether the
DNA should be kept for life. The SNP would be
satisfied with that. The SNP needs not only to go
back and read the amendments but to start at
square one with regard to its principles.
There are some positive reforms in the bill. It is a
large bill, ranging from the sale of fireworks and
reducing violence at football matches to changing
the procedures for marches and processions. A
positive move in the bill is the commitment to
establish an independent police complaints
commissioner, which is a long-standing Liberal
Democrat pledge. It will give the Scottish public
considerable confidence that when they have a
complaint about the processes of policing, it will be
considered properly and independently. Finally, by
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supporting some DNA proposals and rejecting
others, the Parliament will be making a significant
contribution to criminal justice in Scotland.
16:32
Stewart Stevenson (Banff and Buchan)
(SNP): I wish to dwell only on amendments 204
and 205. The provisions in amendment 204 will
apply where
“the Principal Reporter is satisfied—
(i) that the ground specified … is established; and
(ii) that an offence committed by the child causing that
ground to be satisfied is a relevant sexual offence”.

It is rather rich of the Executive to persuade the
Parliament that antisocial behaviour orders are
relevant to children—no guilt, civil process, civil
standard of proof—
Jeremy Purvis: Will the member give way?
Stewart Stevenson: No.
ASBOs are relevant to children, but a child can
be a sexual predator just as an adult can. A child
who is a sexual predator needs to be protected
and needs to be looked after within the children’s
panel system. That is self-evident, but there are
victims of children as well. We have heard talk of
victims; Marilyn Livingstone referred to the victims
of sexual abuse. Someone can be abused by a
child. Keeping the DNA of an innocent child who
has admitted a sexual offence is hardly a greater
problem of principle than Jeremy Purvis voting for
keeping the DNA of absolutely innocent people
who have appeared in court and immediately been
identified as not being the right Paul Martin,
Stewart Stevenson, Bill Aitken or whoever. In the
realpolitik of Scotland, the first time a juvenile
sexual offender reoffends undetected because the
police did not have access to the DNA of that child
from the previous offence, the political price for
Jeremy Purvis and his colleagues will be
significant and terminal.
16:34
Colin Fox (Lothians) (SSP): Perhaps uniquely,
the Scottish Socialist Party will oppose the bill at 5
pm. Throughout the bill’s parliamentary progress,
we have raised many concerns, and it is fair to say
that the bill’s deficiencies are clearer now, at
twenty to 5, than they ever have been before.
The overall thrust of the bill is the belief that we
can best tackle crime and disorder by giving police
ever more powers, even if that means taking away
the civil liberties of those who are convicted of
nothing. So be it, they say. They say that innocent
people have nothing to fear. Well, they do now,
because they will be fingerprinted, DNA tested and
banned from football grounds, and their liberties
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will be restricted right across the board. I disagree
with that approach.
We tackle crime by attacking it at its roots. The
Executive has signally failed in that regard
because it lacks effort, determination and purpose
on its side of the equation. The bill aims to restrict
the rights of the innocents. Football banning
orders will be served on people who have been
convicted of no crime. Public marches will be
restricted. People will be fingerprinted on the whim
of a police constable. Paul Martin’s late
amendment is relevant and not out of place in a
bill of this character. David Davidson flagged up
the fact that we now have two classes of
innocence.
For me, a rubicon is being crossed and I fear
that Labour will be back to cross others. It has
gone for the easy target of sex offenders and it will
not stop there. It will go after others on the basis
that although they have not been convicted of
anything, they can be brought into the system.
The bill fails to deliver on the promise of an
independent police commissioner. Jeremy Purvis
makes big claims for such a small measure in the
bill. With one eye on the widespread lack of faith
and public confidence in the present system, the
Executive has come forward with a meek and
inadequate proposal.
Although I believe that the Executive is more
genuine on knife crime, I disagree with an
approach that believes that we can simply extend
sentences and extend sentences and extend
sentences, and somehow that will make the
problem go away. We have been extending
sentences and the problem is getting worse.
As I said in my contributions on my
amendments, taking DNA and fingerprint evidence
from people who have not even been charged, far
less convicted, is a mistake and I am disappointed
that the amendment about DNA was passed. That
it sits perfectly easily alongside such other
reductions in liberty in the bill is clear to anyone.
However, the best way to tackle crime is not to
take away the rights and liberties of the innocent,
as the bill repeatedly seeks to do. That is to fail
justice.
I approached the debate on the bill thinking that
it contained small flaws. However, one principle
after another has been breached and in all
conscience, I cannot support it. The SSP will
oppose the bill when it comes to the vote at 5
o’clock. We did that at stage 1, then persevered
and lodged our amendments throughout the
process, but there are too many flaws in the bill to
allow us to support it.
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16:38
Bill Butler (Glasgow Anniesland) (Lab): I rise
to support the motion in the name of the Minister
for Justice. As a member of the Justice 2
Committee, I wish to put on record my thanks to
the clerking team and the Scottish Parliament
information centre for their support.

I welcome especially the provisions in the bill to
tackle the deeply disturbing and distressing
upward trend in knife crime. That trend touches
every part of Scotland but is most apparent in
Glasgow and the west of Scotland. As one of the
committee’s witnesses said, the measures have
the potential to save life.

Anyone following today’s spirited stage 3
proceedings will recognise that the bill contains a
wide range of measures, some contentious and
some not. All aspects of the bill that we have
agreed today will support its twin aims of
strengthening the effectiveness of the police and
improving the safety and security afforded to
communities across Scotland. Measures such as
the establishment of the Scottish police services
authority, which will provide common police
services and maintain the new SCDEA, are to be
welcomed.

I congratulate Charlie Gordon on providing
members with the opportunity to debate
mandatory sentencing. It is a serious issue, which
was dealt with in a serious fashion by members
from across the chamber. I remain wholly
unconvinced of the efficacy of mandatory
sentences, as does the Parliament. I believe that
to be the correct view, but I will nevertheless echo
the plea that the member for Glasgow Cathcart
made in the debate. I wholly acknowledge the
independence of the judiciary but, as my
constituents would expect, I urge the fullest use of
the powers that will now be available to
sentencers in the appropriate circumstances. We
do not expect to direct the judiciary, but we—and,
more important, the public of Scotland—expect it
to follow the wise advice of the Lord Advocate.

Similarly, the introduction of mandatory drug
testing and referral for certain arrested persons is
praiseworthy. I believe that the measures that we
agreed after a thorough debate on the complex
subject of the retention of DNA are necessary and
proportionate. They will increase the safety and
security of some of the most vulnerable members
of our society—that is a good thing.
I welcome the introduction of a new police
complaints commissioner for Scotland. That
innovation will provide robust and independent
scrutiny of the manner in which police forces
handle complaints from members of the public.
The commissioner’s range of powers and duties
will improve the standard and consistency of the
handling of police complaints across the Scottish
police service—that is commendable.
Another aspect of the bill that I want to mention
is the introduction of football banning orders,
which are dealt with in sections 47 to 65. Although,
thankfully, the level of violence and disorder at
domestic games has dropped since the early
1980s, there is still a worrying element of footballrelated violence and disorder, even at minor
games. Of course FBOs are not a complete
solution, but I believe that they are a practical and
reasoned response to the problem of footballrelated violence and disorder. They will be an
effective instrument when they are employed
appropriately.
I am content that the provisions to modernise
and standardise the arrangements for public
processions are, like those for FBOs, fit for
purpose. The provisions are not about curtailing
essential rights of assembly. On the contrary, they
will ensure the fullest possible participation of
Scotland’s communities in the decision-making
processes.
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I commend the bill. It is good law. It presents us
with an opportunity to continue to build safer
communities across Scotland and I commend it to
Parliament.
16:41
Patrick Harvie (Glasgow) (Green): The debate
on knife crime to which Bill Butler referred was
taken seriously by most members, but I was
genuinely disappointed by the catcalls that were
made by some members, who wanted to
caricature the concept that counselling has a role
to play. Some members made catcalls saying,
“Oh, just give them a wee hug.” That was a
disrespectful way to treat the contributions of other
members. Charlie Gordon spoke of the moral
responsibility with which we should address the
problem. No member, whatever their view, would
have caricatured him as part of the hang-’em-andflog-’em brigade nor would they have
mischaracterised him as wanting to bring back the
birch, so it was inappropriate for his colleagues to
caricature the approach that was proposed in
amendment 160.
I am not a regular at time for reflection, but we
heard an interesting observation recently at time
for reflection, when we were reminded that
“to every complex problem there is a simple solution—
which is wrong.”—[Official Report, 17 May 2006; c 25643.]

Even though we hear good noises about
alternatives to custody, far too often prison
remains the simple, easy and wrong solution that
politicians reach for.
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The other contentious issue that we discussed
today is DNA. I came to the newer amendments
with a genuinely open mind. If I had heard robust
evidence on effectiveness, my mind would have
remained open, but I heard no such evidence.
Instead, I heard two key arguments in favour of
the retention of DNA samples. Some argued, “We
are simply on the side of the victim.” Others said,
“If you have nothing to hide, you have nothing to
fear.” However, both those arguments could be
marshalled in favour of any measure that attacks
civil liberties as long as its intention is to protect
public safety.
Those two arguments could be used in favour of
putting the entire population under permanent 24hour surveillance. That would be an effective way
of reducing crime, but most people, including the
victims of crime, want to live in a free society. I
have yet to hear any advocate of those two
arguments explain why they do not propose to
require samples from the entire population to be
put on a national DNA database. Such a proposal
would abolish the idea of presumption of
innocence under the law. The most that any of us
would be able to say is that we had not been
proven guilty yet. The amendment that was
agreed to—amendment 207—does not abolish
that presumption of innocence, but it will, I fear,
begin to undermine it. It calls on us to initiate a
wider debate about the role of DNA testing and
surveillance technology in our society.
There are sufficient measures in the bill for me
to support the motion to pass it, but some issues
that have been raised in the debate require further
attention.
16:45
Paul Martin (Glasgow Springburn) (Lab): I
welcome the wide range of measures that are
being introduced under the Police, Public Order
and Criminal Justice (Scotland) Bill. I will deal
primarily with the amendments that were lodged in
my name. The real challenge that the Parliament
faces lies in evaluating the effectiveness of the
legislation that we deliver. I think that the
provisions of amendment 207 will be positively
evaluated over time, and that crimes will be
detected as a result of DNA that would not
otherwise have been held on the database being
available. That is how the legislation will be
evaluated once it is passed. We face more difficult
challenges in evaluating the effectiveness of other
legislation that we pass, but the effect of the
provisions of amendment 207 will be clear. I look
forward to evaluating and debating them in the
Parliament. I hope that members—I include myself
in this—will withdraw a number of comments that
they have made should the measures not prove to
be effective.
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Mike Rumbles (West Aberdeenshire and
Kincardine) (LD): Will the member take an
intervention?
Paul Martin: I do not have time. I asked Mike
Rumbles to give way to me—I am sorry if that
sounds childish.
David Davidson made a point about there being
two classes of innocents. I agree with him on that
point: one class of innocents is the victims, who
are innocent throughout the process, as I set out
earlier. The 116 rape victims to whom I referred
earlier are innocent. I accept Mr Davidson’s point
about the innocence of the people who have been
accused, but we are not taking that away. We are
providing an opportunity for police officers to retain
a DNA sample that can be interrogated as part of
the database. Those are the two types of
innocents I see in the process, rather than those to
whom David Davidson referred.
I have carefully examined the websites of all the
main parties. They all discuss cutting down on the
bureaucracy that police officers deal with. They all
talk a good game in that respect. The measures
under amendment 207 will cut down on
bureaucracy. They will prevent innocent members
of the public from being imprisoned and held on
remand, as happened in the past, prior to the DNA
process being put in place.
We have a good bill, which will provide a more
effective means of dealing with crime. I welcome a
number of the measures that have been discussed
throughout its passage.
16:48
Donald Gorrie (Central Scotland) (LD): I will
speak mainly on an issue that has not been
covered other than in a few words by Bill Butler.
There is a defect in our system in that, unless
there is an amendment about it, an issue does not
get properly discussed at stage 3. Whereas there
has been some very good discussion about DNA
and knife crime, there was no discussion about
football banning orders and marches. I welcome
those aspects of the bill. I hope that they will
succeed and that they will be properly monitored.
However, it is still not clear to me how football
banning orders will work and how fans who
misbehave at away matches can be properly dealt
with. There will have to be a properly worked-out
system. Having read the bill, I cannot quite see
how it can deal with those situations. I hope that
the minister will give proper thought to how to
achieve that.
More generally, the fact that the Parliamentary
Bureau extended the originally intended time for
debate was welcome. However, the time for
debate is still not adequate. We need more time to
discuss amendments, so that people can give way
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to one another without losing time for their
speeches, and more time for the final debate, so
that more members can contribute. Otherwise, it
can appear perfunctory. The fact that we obtained
more time was a step forward, but we need even
more time in future.
I welcome the bill. There was a good ding-dong
on two or three issues. There are many good
things in the bill. I hope that we will monitor how it
works overall and that it will improve policing and
people’s behaviour.
16:50
Bill Aitken (Glasgow) (Con): It is natural that
what divides us should get more attention than
what unites us, but we will support the motion to
pass the bill at decision time.
I want to highlight a few issues that have not
been debated. The introduction of football banning
orders is particularly welcome, although I am
cynical about the effectiveness of a system that
will pick out banned people from a crowd of
60,000, albeit that we have closed-circuit
television. I would have preferred for the
individuals concerned to be dealt with by a
probation order, with a condition that the person
subject to it presents themselves at a police office
during any major football match.
The public processions provisions are welcome.
To many, public processions are an irritant; to
others, they are a downright menace. The
provisions in part 2, chapter 2 will allow there to be
greater control over processions and greater
community involvement, which has to be welcome.
We support fully the offensive weapons
provisions. It is high time that there was wider
recognition of the extent of the problem. Our only
difficulty is that we cannot support Charlie
Gordon’s effort to have mandatory sentences
introduced. It is important to underline the fact
that, as far as the Conservatives are concerned,
the judiciary will always be left with unfettered
discretion but, in return, members of the judiciary
have to acknowledge that offensive weapons are a
real concern and apply their minds to whether they
are imposing the appropriate sentences.
The provisions on reductions in sentences for
offenders who assist investigations could cause
difficulties but are welcome nonetheless. There is
much more in the bill to unite us than there is to
divide us. We will certainly not impede its progress
this afternoon.
16:52
Mr Stewart Maxwell (West of Scotland) (SNP):
I will pick up where Bill Aitken left off: there is
much to unite us in the bill and little to divide us. I
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thank the Justice 2 Committee’s clerking team and
the Scottish Parliament information centre staff,
who were extremely helpful throughout the
process.
The creation of the Scottish police services
authority is an important step forward. The
minister described it as technical and
administrative and it has not received a lot of
attention, but it is an important step forward.
The creation of the Scottish crime and drug
enforcement agency received a lot more attention
during stage 1 and stage 2. There was a lot of
discussion of how such a national agency would fit
into the overall police structure. I am reassured
that we are placing the agency on a level at which
it can tackle crime throughout Scotland and crossborder and international crime and work with
colleagues from throughout Europe and the rest of
the world on an equal footing. Members of the
committee felt that it was important that the title of
the head of the agency should reflect that.
The creation of the police complaints
commissioner for Scotland is welcome and
overdue. There was an argument about whether
dealing with police complaints should have been
part of another ombudsman’s remit and whether
the commissioner should carry out completely
independent investigations. We have reached a
sensible compromise. The public will generally be
happier with the complaints process; it will be seen
to be independent and when the commissioner is
reviewing cases, they will be able to appoint
others, outside the police, to investigate if they feel
that that is necessary.
The introduction of football banning orders is
particularly welcome. Mr Davidson was not
involved in scrutinising the bill at stage 1. A
number of members of the committee, including
Bill Butler and me, went to an old firm game, which
was an interesting experience. Bill Aitken said that
he was not that keen on the idea of football
banning orders, despite CCTV, and that other
methods of dealing with the problem could be
used. The evidence from England and Wales was
clear that football banning orders had been
effective there. We should always look to learn
from best practice, no matter where it comes from.
Football banning orders are an important step
forward in public safety.
On public processions, I remain to be convinced
that the steps that we have taken will be as
effective as many people hope that they will be. I
hope that they will be and that they will result in
communities feeling more calm and reassured
about processions in their area and in the
marchers still being allowed to march wherever
they see fit, as long as the march does not too
greatly upset the communities through which it will
go. There is a balancing act to be performed on
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this issue. We will have to wait and see how the
situation develops in the coming years.
One of the most important debates that we had
today was on offensive weapons. It was a good
debate and I think that we have moved forward on
this issue. A lot remains to be done, but that
relates to cultural changes rather than legislative
changes.
I welcome the bill and my party will be
supporting it this evening.
16:55
The Deputy Minister for Justice (Hugh
Henry): I wish to thank a number of people as
well. I thank the committee for a thorough
investigation of the process, particularly during
stage 2, when a number of refinements were
made to the bill that reflected the views of the
committee. That helped to strengthen the bill and I
commend the committee for that.
I also want to thank Bill Barron and the bill team,
who did a tremendous job in supporting the
Minister for Justice and me through a long and
complicated
process.
Sometimes,
we
underestimated the scope of the bill. We are
aware of the huge amount of work that was put
into the bill. I would like to pay specific tribute to a
young member of the bill team called Ian
Ferguson, who I think will go far. Normally, when
we say that someone will go far, we are talking
about their professional life—I am sure that Ian will
go far in that regard too—but, on Saturday, Ian
emigrates to New Zealand. I wish him well in his
future life. I just hope that there is no truth in the
rumour that New Zealand was the furthest away
that he could get from Cathy Jamieson and me.
I did not intend to comment on the DNA issue,
but I must pick up on the point that Stewart
Stevenson made. I thought that that was an illconsidered contribution—which is unusual for
Stewart Stevenson—and that he might be trying to
secure a political fig leaf for himself on the
question of DNA. If he had listened—and he can
check this in the Official Report—he would have
heard that I said that I sympathised with many of
the points that Paul Martin made in relation to the
young people who go into the children’s hearings
system in situations involving violence or sex
offences. However, I also said that what Paul
Martin was proposing would not work. The
amendments are technically deficient. To give
himself some political protection, Stewart
Stevenson was asking the Parliament to support a
technically incompetent amendment that would not
have delivered what many speakers around the
chamber want to happen. I gave a commitment to
speak to the Minister for Education and Young
People. I did so at lunch time and can say that we

26102

will go and look at some of the issues that have
been raised in the debate. Not only was Stewart
Stevenson at it; he was trying to inveigle us into an
incompetent conclusion.
As a number of speakers have said, the bill is a
significant piece of legislation. Members across
the chamber have expressed their abhorrence of
knife crime and their determination to do
something about it. Like Charlie Gordon and
others, I hope that the bill will make a significant
contribution in that regard. However, we are
determined that if anything else needs to be done
in the future, we will return to the legislation. In
addition to the work in relation to the bill and the
guidance from the Lord Advocate, the work of the
violence reduction unit is already beginning to
show some significant results. I wish the unit well.
Others have spoken about football banning
orders and parades and marches. Drug testing
has not featured in the discussion, but it is a
significant issue. Queen’s evidence and the need
to encourage people to give evidence and the
need to reduce some of the waste that exists in
the court system are also important issues.
One of the issues that relates, to an extent, to
the DNA debate is the issue of dealing with sex
offenders. Given the acknowledgment that certain
measures need to be taken against people who
pose a significant risk to the community, I am glad
that Parliament agreed to amendment 200, in the
name of Bill Butler. Moreover, I am glad that the
Parliament has now accepted the principle that in
certain circumstances innocent people’s DNA can
be retained to protect the wider public. On the
other hand, we need to assure people that the
provision will be used appropriately and that
safeguards will be built into the process.
As Cathy Jamieson said, this bill represents an
important part of our wider agenda to reform the
criminal justice system. We want to ensure that all
its aspects meet our communities’ needs, and
Parliament can take some satisfaction in the
knowledge that it is passing a bill that will make a
difference and provide our communities with
additional safeguards and protection. I look
forward to seeing its direct results not only for the
people whom I represent but for communities
throughout Scotland.
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Decision Time
17:01
The Presiding Officer (Mr George Reid):
There is one question to be put as a result of
today’s business. The question is, that motion
S2M-4268, in the name of Cathy Jamieson, on the
Police, Public Order and Criminal Justice
(Scotland) Bill, be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Douglas-Hamilton, Lord James (Lothians) (Con)
Eadie, Helen (Dunfermline East) (Lab)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Finnie, Ross (West of Scotland) (LD)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
Lyon, George (Argyll and Bute) (LD)
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MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Petrie, Dave (Highlands and Islands) (Con)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Byrne, Ms Rosemary (South of Scotland) (SSP)
Curran, Frances (West of Scotland) (SSP)
Fox, Colin (Lothians) (SSP)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)

The Presiding Officer: The result of the division
is: For 111, Against 5, Abstentions 0.
Motion agreed to.
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That the Parliament agrees that the Police, Public Order
and Criminal Justice (Scotland) Bill be passed.

The Presiding Officer: That concludes decision
time.
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Part 1—Police
Chapter 1—The Scottish Police Services Authority

1

Amendments to the Bill since the previous version are indicated by sidelining in the right
margin. Wherever possible, provisions that were in the Bill as introduced retain the original
numbering.

Police, Public Order and Criminal Justice
(Scotland) Bill
[AS PASSED]

An Act of the Scottish Parliament to make further provision about the police; to make further
provision about public order and safety; to make further provision about criminal justice; and for
connected purposes.

PART 1
POLICE

5

CHAPTER 1
THE SCOTTISH POLICE SERVICES AUTHORITY
The Scottish Police Services Authority
1
10

15

Establishment of the Scottish Police Services Authority
(1)

There is established a body corporate to be known as the Scottish Police Services
Authority (“the Authority”).

(2)

Schedule 1 (which makes provision about the constitution, members and staff of the
Authority and other matters relating to it) has effect.

2

Duty to establish and maintain the Agency
(1)

The Authority is to establish and maintain a body to be known as the Scottish Crime and
Drug Enforcement Agency (“the Agency”).

(2)

The Agency has the functions of—
(a) preventing and detecting serious organised crime;

20

(b) contributing to the reduction of such crime in other ways and to the mitigation of
its consequences; and
(c) gathering, storing and analysing information relevant to—
(i)

SP Bill 46B

the prevention, detection, investigation or prosecution of offences; or

Session 2 (2006)
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(ii) the reduction of crime in other ways or the mitigation of its consequences.
(3)

The Agency may disseminate such information to—
(a) police forces;
(b) police forces maintained under section 2 of the Police Act 1996 (c.16);
(c) the metropolitan police force;

5

(d) the City of London police force;
(e) the Police Service of Northern Ireland;
(f) the States of Jersey Police Force;
(g) the salaried police force of the Island of Guernsey;
(h) the Isle of Man Constabulary;

10

(i) the Ministry of Defence Police;
(j) the British Transport Police Force;
(k) the Civil Nuclear Constabulary;
(l) the Commissioners for Her Majesty’s Revenue and Customs and any other
government department;

15

(m) the Serious Organised Crime Agency;
(n) the Scottish Administration;
(o) any other person who is charged with the duty of investigating offences or
charging offenders;
(p) any other person who is engaged outwith the United Kingdom in the carrying on
of activities similar to any carried on by the Agency or a police force.

20

3

25

Duty to provide the police support services
(1)

The Authority must provide the police support services.

(2)

The police support services are—
(a) the development, provision, procurement and delivery of training and education
to—
(i)

police forces; and

(ii) such other persons or organisations as the Authority thinks fit;
30

(b) the development, provision, procurement, maintenance, management, support and
oversight, as appropriate, of—
(i)

national data systems;

(ii) information technology systems and equipment; and
(iii) records;
35

(c) the development, provision and maintenance of a national system for the
collection, identification and verification of—
(i)
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(ii) such information derived from those data, samples and other things,
as are, or may be, used to identify a person;
(d) the carrying out of any functions of the Scottish Ministers under Part V of the
Police Act 1997 (c.50) (certificates of criminal records etc.) which are delegated
to the Authority by virtue of section 121 of that Act;

5

(e) the development and maintenance of a strategy for the acquisition and use of
information technology systems by police forces; and
(f) the development and provision of a national forensic science service.
(3)

The Authority may—
(a) establish and maintain institutions and organisations in connection with the
provision of the police support services;

10

(b) do anything which is incidental or ancillary to providing the police support
services.
(4)

The Authority, or any institution or organisation established by virtue of subsection
(3)(a), may provide the police service mentioned in subsection (2)(a) in conjunction
with another person.

(5)

The Authority must carry out its functions under this section in a way calculated to
promote the efficiency and effectiveness of the police.

(6)

In providing the police support services, the Authority must have regard to the effect of
such provision on the efficiency and effectiveness of the criminal justice system.

(7)

In this section, “information technology systems” means systems which utilise a
computer or other technology by means of which information or other matter may be
recorded or communicated without being reduced to documentary form.

(8)

In section 121 of the Police Act 1997 (c.50) (performance by constables on central
service of functions under Part V of that Act)—

15

20

25

(a) after “Scotland” where it first occurs there is inserted—
“(a) the Scottish Police Services Authority;”;
(b) the words “a constable engaged on central service (within the meaning of section
38 of the Police (Scotland) Act 1967)” become paragraph (b) of that section; and
(c) for “any constable performing” there is substituted “that Authority’s or any
constable’s performance of”.

30

4

35

Strategic priorities of the Authority
(1)

The Scottish Ministers may determine strategic priorities in relation to the carrying out
of the functions of the Authority.

(2)

Before making a determination under subsection (1) the Scottish Ministers must
consult—
(a) the Authority;
(b) the Director General of the Agency;

40

(c) persons whom the Scottish Ministers consider represent the interests of chief
constables of police forces; and
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(d) persons whom the Scottish Ministers consider represent the interests of police
bodies.
(3)

5

5

The Scottish Ministers must arrange for any determination under subsection (1) to be
published in such manner as they consider appropriate.
Objectives of the Authority

(1)

The Authority must from time to time determine its objectives.

(2)

The Authority—
(a) must keep its objectives under review; and
(b) may modify them.

(3)

10

6

The Authority’s objectives must be consistent with any strategic priorities determined
under section 4.
Annual plans of the Authority

(1)

At least 3 months before the beginning of each financial year, the Authority must—
(a) prepare; and
(b) submit to the Scottish Ministers,

15

a plan setting out the proposed arrangements for the carrying out by the Authority of its
functions during the year (the “annual plan”).
(2)

The annual plan must specify—
(a) any strategic priorities determined under section 4(1);
(b) the objectives determined under section 5 for the financial year to which the plan
relates;

20

(c) any directions such as are mentioned in section 28(1);
(d) the funding expected to be available to the Authority for the financial year to
which the plan relates; and
(e) how the Authority proposes to allocate the funding.

25

(3)

The annual plan must state, in relation to each objective included in the plan by virtue of
subsection (2)(b), how the Authority proposes to meet the objective.

(4)

In preparing the annual plan, the Authority must consult—
(b) persons whom the Authority considers represent the interests of chief constables
of police forces;

30

(c) persons whom the Authority considers represent the interests of police bodies; and
(d) such other persons as the Authority considers appropriate.
(5)

The Scottish Ministers must, no later than 2 months from the date on which the annual
plan is submitted to them—
(a) approve the plan as submitted; or

35

(b) approve the plan subject to such modifications as they consider appropriate.
(6)
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(a) publish it in such manner as the Authority considers appropriate; and
(b) send a copy of it to the persons specified in subsection (7).
(7)

Those persons are—
(b) chief constables of police forces;
(c) police bodies; and

5

(d) such other persons as the Authority considers appropriate.
7

Annual reports of the Authority
(1)

As soon as practicable after the end of each financial year, the Authority must—
(a) prepare; and
(b) publish in such manner as it considers appropriate,

10

a report on the carrying out of the Authority’s functions during the year (the “annual
report”).

15

(2)

The annual report must include an assessment of the extent to which the annual plan has
been implemented.

(3)

If after publication of the annual plan the Authority modifies, by virtue of subsection (2)
of section 5, the objectives determined under that section, the Authority must include in
the annual report—
(a) a statement of the modified objectives; and
(b) an assessment of the extent to which those modified objectives have been
implemented.

20

25

(4)

The Authority must send a copy of the annual report to the Scottish Ministers and to
each of the persons mentioned in section 6(7)(b) to (d).

(5)

The Scottish Ministers must lay a copy of any report sent to them by virtue of subsection
(4) before the Scottish Parliament.

(6)

In this section, references, in relation to the annual report, to the annual plan are to the
annual plan published by virtue of section 6 for the year to which the annual report
relates.

8

Provision of information to the Scottish Ministers
The Authority must comply with any reasonable request from the Scottish Ministers to
provide them with any information on the Authority’s activities.

30

9

Liability for wrongful acts of certain persons seconded to the Authority
(1)

The Authority is liable in reparation in respect of any wrongful act or omission on the
part of any person to whom subsection (2) applies in the performance or purported
performance of the person’s functions in the same manner as an employer is liable in
respect of a wrongful act or omission on the part of the employer’s employee in the
course of the employee’s employment.

(2)

This subsection applies to any––

35
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(a) constable to whom by virtue of sub-paragraph (3) of paragraph 11 of schedule 1,
sub-paragraph (4) of that paragraph applies;
(b) person to whom by virtue of sub-paragraph (4A) of that paragraph of that
schedule, sub-paragraph (4B) of that paragraph applies.
5

10

10

Grants
(1)

The Scottish Ministers may make grants to the Authority.

(2)

Where the Scottish Ministers make a grant under subsection (1), they must specify the
amount, or proportion, of the grant which is to be used for the purposes of carrying out
the Authority’s duty under section 2(1).

(3)

A grant under subsection (1) may be made subject to such terms and conditions as the
Scottish Ministers consider appropriate.

(4)

The Scottish Ministers may not impose terms and conditions under subsection (3) which
would, or might, affect—
(a) particular operations being, or to be, carried out by the Agency; or
(b) the way in which such operations are being, or are to be, carried out.

15

(5)

Terms or conditions under subsection (3) may, in particular, relate to—
(a) the purposes for which the grant, or a specified amount, or proportion, of the
grant, is to be used;
(b) recovery of overpayments of grant;
(c) recovery of sums equivalent to grant used otherwise than in accordance with—

20

(i)

subsection (2); or

(ii) terms or conditions imposed under subsection (3).
(6)
25

The Authority may, subject to subsection (2) and any terms and conditions imposed
under subsection (3), use the grant in such manner as it considers appropriate for the
purposes of—
(a) providing the police support services under subsection (1) of section 3;
(b) establishing and maintaining institutions and organisations in connection with the
provision of the police support services under subsection (3)(a) of that section;
and
(c) doing anything which is incidental or ancillary to providing the police support
services.

30

(7)

Before making a grant under subsection (1) the Scottish Ministers must consult—
(a) the Authority;
(b) the Director General of the Agency;

35

(c) persons whom the Scottish Ministers consider represent the interests of chief
constables of police forces; and
(d) persons whom the Scottish Ministers consider represent the interests of police
bodies.
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7

Charges by the Authority and other receipts
(1)

The Authority may make charges in respect of any goods or services which it or the
Agency provides to any person.

(2)

Any charges made under subsection (1) may include amounts calculated by reference to
expenditure incurred, or expected to be incurred, by the Authority or the Agency
otherwise than directly in connection with the provision of the goods or services
concerned.

(3)

With the exception of—

5

(a) grants made under section 10; and
(b) any sums borrowed by the Authority by virtue of paragraph 16 of schedule 1,

10

all sums received by the Authority in the course of, or in connection with, the carrying
out of its functions must be paid to the Scottish Ministers.
(4)

Subsection (3) does not apply where the Scottish Ministers so direct.
The Scottish Crime and Drug Enforcement Agency

15

12

Members of the Agency
(1)

The Agency is to consist of—
(a) a Director General appointed in accordance with paragraph 1 of schedule 2;
(b) a Deputy Director General appointed in accordance with paragraph 2 of that
schedule;
(c) police members appointed in accordance with paragraph 6 of that schedule; and

20

(d) support staff members appointed in accordance with paragraph 7 of that schedule.
(2)
13

Strategic priorities of the Agency
(1)

The Scottish Ministers may determine strategic priorities in relation to the carrying out
of the functions of the Agency.

(2)

In making a determination under subsection (1), the Scottish Ministers must not do
anything which would, or might, affect decisions of the Agency about which particular
operations are to be carried out by it in compliance with those priorities and how they
are to be so carried out.

(3)

Before making a determination under subsection (1) the Scottish Ministers must
consult—

25

30

Schedule 2 (which contains provisions about the membership of the Agency) has effect.

(a) the Authority;
(b) the Director General of the Agency;
35

(c) persons whom the Scottish Ministers consider represent the interests of chief
constables of police forces; and
(d) persons whom the Scottish Ministers consider represent the interests of police
bodies.
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(4)

14

The Scottish Ministers must arrange for any determination under subsection (1) to be
published in such manner as they consider appropriate.
Annual plans of the Agency

(1)
5

At least 3 months before the beginning of each financial year, the Director General of
the Agency must—
(a) prepare; and
(b) submit to the Authority,
a plan setting out the proposed arrangements for the carrying out by the Agency of its
functions during the year (the “annual plan”).

(2)

10

The annual plan must specify—
(a) any strategic priorities determined under section 13(1);
(b) any directions such as are mentioned in section 28(2);
(c) the funding expected to be available to the Agency for the financial year to which
the plan relates; and
(d) how the Director General proposes to allocate the funding.

15

(3)

The Authority must, no later than 2 months from the date on which the annual plan is
submitted to it—
(a) approve the plan as submitted; or
(b) approve the plan subject to such modifications as the Authority considers
appropriate.

20

(4)

The Authority must not, in pursuance of subsection (3)(b), make any modifications
which would, or might, affect decisions of the Agency about which particular operations
are to be carried out by it or how they are to be carried out.

(5)

On the annual plan being approved by the Authority, the Director General must—
(a) publish it in such manner as the Director General considers appropriate; and

25

(b) send a copy of it to the persons specified in subsection (6).
(6)

Those persons are—
(a) the Scottish Ministers;
(c) chief constables of police forces;
(d) police bodies; and

30

(e) such other persons as the Director General considers appropriate.
15

Annual reports of the Agency
(1)

35

As soon as practicable after the end of each financial year, the Director General of the
Agency must—
(a) prepare; and
(b) publish in such manner as the Director General considers appropriate,
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a report on the carrying out of the Agency’s functions during the year (the “annual
report”).
(2)

The annual report must include an assessment of the extent to which the annual plan
published by virtue of section 14 for the year to which the report relates has been
implemented.

(3)

The Director General must send a copy of the annual report to the Authority and to each
of the persons mentioned in section 14(6)(a) to (e).

(4)

The Scottish Ministers must lay a copy of any report sent to them by virtue of subsection
(3) before the Scottish Parliament.

5

10

16

General functions of Director General of the Agency
(1)

The Agency is to be under the direction and control of the Director General.

(2)

In carrying out the functions of the Director General, the Director General must have
regard to the annual plan published by virtue of section 14.

18

Powers of the Agency
(1)

15

The Agency may—
(a) at the request of the chief constable of a police force, act in support of any
activities of that force;
(b) at the request of any of the bodies mentioned in section 17(b) to (q), act in support
of any activities of the body;
(c) enter into other arrangements for co-operating with persons (in the United
Kingdom or elsewhere) whom it considers appropriate in connection with the
carrying out of any of the functions conferred on the Agency by section 2(2).

20

(2)

Despite the references to serious organised crime in subsection (2) of section 2, the
Agency may carry on activities in relation to other crime if they are carried on for the
purposes of any of the functions conferred on the Agency by that section.

(3)

The Agency may furnish such assistance as it considers appropriate in response to
requests made by any government or other body carrying out functions of a public
nature in any country or territory outwith the United Kingdom.

(4)

Subsection (3) does not apply to any request for assistance which could be made under
section 13 of the Crime (International Co-operation) Act 2003 (c.32) (requests by
overseas authorities to obtain evidence).

25

30

19

Scottish Ministers’ power to modify section 18
(1)

The Scottish Ministers may by order modify section 18 so as to—
(a) confer additional powers on the Agency;
(b) remove powers from the Agency;

35

(c) amend powers of the Agency.
(2)

Before making an order under subsection (1) the Scottish Ministers must consult—
(a) the Authority;
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(b) the Director General of the Agency;
(c) persons whom the Scottish Ministers consider represent the interests of chief
constables of police forces; and
(d) persons whom the Scottish Ministers consider represent the interests of police
bodies.

5

19ZA

Disclosure of information by the Agency

(1)

Information obtained by the Agency in connection with any of its functions may be
disclosed by it if the disclosure is for any permitted purposes.

(2)

“Permitted purposes” means the purposes of any of the following—
(a) the prevention, detection, investigation or prosecution of criminal offences,
whether in the United Kingdom or elsewhere;

10

(b) the prevention, detection or investigation of conduct for which penalties other
than criminal penalties are provided under the law of any part of the United
Kingdom or of any country or territory outside the United Kingdom;
(c) the exercise of any function conferred on the Agency by section 2 or 18 (so far as
not falling within paragraph (a) or (b));

15

(d) the exercise of any functions of any intelligence service within the meaning of the
Regulation of Investigatory Powers Act 2000 (c.23);
(e) the exercise of any functions under Chapter 1 of Part 2 of this Act or Part 2 of the
Football Spectators Act 1989 (c.37), or of any similar functions under the law of
any part of the United Kingdom other than Scotland or England and Wales or of
any country or territory outside the United Kingdom;

20

(f) the exercise of any function which appears to the Scottish Ministers to be a
function of a public nature and which they designate by order.
25

(3)

A disclosure under this section does not breach—
(a) any obligation of confidence owed by the person making the disclosure; or
(b) any other restriction on the disclosure of information (however imposed).

(4)

Information disclosed by the Agency under this section to any person or body must not
be further disclosed except—
(a) for a purpose connected with any function of that person or body for the purposes
of which the information was disclosed by the Agency, or otherwise for any
permitted purposes; and

30

(b) with the consent of the Agency.
(5)
35

Consent under subsection (4) may be given—
(a) in relation to a particular disclosure; or
(b) in relation to disclosures made in circumstances specified or described in the
consent.
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11

Disclosure of information to the Agency

(1)

Any person may disclose information to the Agency if the disclosure is made for the
purposes of the exercise by the Agency of any of its functions.

(2)

A disclosure under this section does not breach—
(a) any obligation of confidence owed by the person making the disclosure; or

5

(b) any other restriction on the disclosure of information (however imposed).
19A
(1)

Direction by Director General of the Agency
The performance by—
(a) the Deputy Director General of the Agency of the Deputy Director General’s
functions; and

10

(b) a police member of the Agency of the member’s functions,
is subject to the direction of the Director General.

15

(2)

In giving direction under subsection (1) the Director General must comply with any
instructions (whether general or special) falling within subsection (3).

(3)

Those instructions are—
(a) in relation to the investigation of offences, any instructions given to the Director
General by the Lord Advocate or the procurator fiscal; and
(b) in relation to the reporting, for consideration of the question of prosecution, of
alleged offences, any instructions given to the Director General by the Lord
Advocate.

20

20

Liability for wrongful acts of police members of the Agency
(1)

The Director General of the Agency is liable in reparation in respect of any wrongful act
or omission on the part of any police member in the performance or purported
performance of the member’s functions in the same manner as an employer is liable in
respect of a wrongful act or omission on the part of the employer’s employee in the
course of the employee’s employment.

(2)

The Authority is to pay—

25

(a) any damages or expenses awarded against the Director General of the Agency in
any proceedings brought against the Director General by virtue of this section and
any expenses incurred by the Director General in any proceedings so brought so
far as not recovered by the Director General in those proceedings;

30

(b) any sum required in order to enable the Director General of the Agency to settle
any claim made against the Director General by virtue of this section, if the
settlement is approved by the Authority.
35

(3)

Any proceedings in respect of a claim made by virtue of this section may be brought
only against the Director General of the Agency for the time being or, in the case of a
vacancy in that office, against the person for the time being performing the functions of
the Director General; and references in this section to the Director General of the
Agency are to be construed accordingly.
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(4)

The Authority may, in such cases and to such extent as appear to it to be appropriate,
pay—
(a) any damages or expenses awarded against a police member in proceedings arising
from any wrongful act or omission on the part of the member;
(b) any expenses incurred and not recovered by such a member in such proceedings;
and

5

(c) any sum required in connection with the settlement of any claim that has or might
have given rise to such proceedings.
(5)
10

21

Any reference in this section to a police member is a reference to a person appointed as
a police member of the Agency in accordance with paragraph 6 of schedule 2.
Regulations relating to the Agency

(1)

The Scottish Ministers may make regulations as to the government and administration of
the Agency and conditions of service with the Agency.

(2)

Regulations under subsection (1) may in particular make provision for or in connection
with—

15

(a) the qualifications for appointment by virtue of paragraph 6(2)(b) of schedule 2 of
police members of the Agency;
(b) periods of service on probation for police members appointed by virtue of that
paragraph;
(c) the police ranks to be held by police members;

20

(d) the promotion of police members;
(e) voluntary retirement of police members;
(f) the efficiency and effectiveness of police members;
(fa) the conduct and discipline of police members;
(g) the suspension of police members from membership of the Agency and from the
office of constable;

25

(h) the duties which are or are not to be performed by police members;
(ha) the treatment as occasions of police duty of attendance at meetings of Police
Federations and any body recognised by the Secretary of State for the purposes of
section 64 of the Police Act 1996 (c.16);

30

(i) the hours of duty, leave, pay and allowances of police members;
(j) the maintenance of personal records of police members;
(k) the issue, use and return of—
(i)

(ii) police clothing.

35

(3)
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13

In relation to any matter as to which provision may be made by regulations under
subsection (1), the regulations may—
(a) authorise or require provision to be made by, or confer discretionary powers on,
the Scottish Ministers, the Authority, the Director General of the Agency or other
persons; or

5

(b) authorise or require the delegation by any person of functions conferred on the
person by virtue of the regulations.
(5)

Regulations under subsection (1) must provide for the making of such arrangements as
to the hours of duty of police members as shall secure that every such member (not
being above such rank as may be specified in the regulations) be allowed at least 52
days in a year on which the member is not required to perform police duty (save on
occasions of emergency), such days being distributed throughout the year with the
object of securing, so far as practicable, to every such member one day’s rest in every 7.

(6)

Regulations under subsection (1) which make provision for or in connection with pay
and allowances may be made with retrospective effect to any date specified in the
regulations; but nothing in this subsection is to be construed as authorising pay or
allowances payable to any person to be reduced retrospectively.

(7)

Regulations under subsection (1) as to conditions of service must secure that
appointments for fixed terms are not made except where the person appointed holds the
rank of superintendent or a higher rank.

(8)

Subsection (7) does not apply to appointments made by virtue of paragraph 6(2)(a) of
schedule 2.

(9)

Any reference in this section (other than subsection (2)(a) and (b)) to a police member is
a reference to a person appointed as a police member of the Agency in accordance with
paragraph 6 of schedule 2.

10

15

20

25

(10) Before making regulations under subsection (1) other than regulations with respect to
any of the matters mentioned in section 61(1) of the Police Act 1996 (c.16), the Scottish
Ministers must—
(a) submit a draft to the Police Advisory Board for Scotland; and
(b) consider any representations made by the Board as to the draft.

30

The police support services
22

35

The police support services: modification by order
(1)

The Scottish Ministers may by order modify section 3(2).

(2)

Before making an order under subsection (1) the Scottish Ministers must consult—
(a) the Authority;
(b) persons whom the Scottish Ministers consider represent the interests of chief
constables of police forces;
(c) persons whom the Scottish Ministers consider represent the interests of police
bodies; and

40

(d) such other persons as the Scottish Ministers consider appropriate.
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23

Use of the police support services
(1)

The Scottish Ministers may by regulations make provision for or in connection with
requiring—
(a) police forces; or
(b) such of them as are specified in the regulations,

5

to use such of the police support services as are so specified.

10

(2)

The power conferred by subsection (1) may be exercised only if the Scottish Ministers
consider that it would be in the interests of the efficiency or effectiveness of the police
to do so.

(3)

Before making any regulations under subsection (1), the Scottish Ministers must have
regard to the effect the regulations would have on the efficiency and effectiveness of the
criminal justice system.

(4)

Before making regulations under subsection (1) the Scottish Ministers must consult the
persons mentioned in section 22(2)(a) to (d).
Inspections

15

24

20

Inspections of the Authority’s services and the Agency
(1)

The inspectors of constabulary must, from time to time, carry out an inspection of the
police support services provided by the Authority for the purpose of ascertaining the
efficiency and effectiveness of those services.

(2)

The inspectors of constabulary must, from time to time, carry out an inspection of the
Agency for the purpose of ascertaining the efficiency and effectiveness of the Agency.

(3)

The inspectors of constabulary must, in relation to any inspection carried out by virtue
of subsection (1) or (2), publish a report on their findings.

25
25

Inspections of the Authority at request of the Scottish Ministers
(1)

The Scottish Ministers may require the inspectors of constabulary to carry out an
inspection of the Authority (or part of the Authority) for the purpose of ascertaining the
efficiency and effectiveness of the Authority (or part).

(2)

The Scottish Ministers may require the inspectors of constabulary to carry out an
inspection of—
(a) any of the Authority’s functions or activities for the purpose of ascertaining the
efficiency and effectiveness of the Authority in carrying out those functions or, as
the case may be, activities;

30

(b) any of the Authority’s services for the purpose of ascertaining the efficiency and
effectiveness of the Authority in providing, or securing the provision of, those
services.

35

(3)

26

Reports on inspections: powers of the Scottish Ministers
(1)
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(a) that, in the opinion of the person making the report, the whole or any part of the
Authority or any of the police support services which it provides is (whether
generally or in particular respects) not efficient or effective; or
(b) that, in that person’s opinion, the whole or any part of the Authority or any of the
police support services which it provides will cease to be efficient or effective
(whether generally or in particular respects) unless remedial measures are taken.

5

(2)

If the Scottish Ministers consider that remedial measures are required in respect of any
matters identified by the report, they may direct the Authority to submit to them an
action plan within such period (being a period ending at least 4, and not more than 12,
weeks after the date on which the direction is given) as is specified in the direction.

(3)

An action plan is a plan setting out the remedial measures which the Authority proposes
to take in relation to the matters in respect of which the direction is given.

(4)

If this section applies at a time when there is already an action plan in force—

10

(a) references in this section to an action plan include references to revisions of the
existing plan; and

15

(b) the other provisions of this section have effect accordingly.
27

20

Revision of inadequate action plan
(1)

This section applies where the Scottish Ministers determine that any remedial measures
contained in an action plan submitted to them under section 26 are inadequate.

(2)

The Scottish Ministers must notify the Authority of that determination and their reasons
for it.

(3)

On receipt of a notification under subsection (2) the Authority must—
(a) consider whether to revise the plan in the light of the matters notified to it; and
(b) if it does revise the plan, send a copy of the revised plan to the Scottish Ministers.
Miscellaneous and general

25

28

Directions
(1)

The Authority must comply with any direction (whether general or specific) given to it
by the Scottish Ministers.

(2)

The Agency must comply with any direction (whether general or specific) given to it by
the Scottish Ministers.

(3)

The Scottish Ministers may not give directions to the Agency in respect of—

30

(a) particular operations which the Agency is carrying out (or is to carry out); or
(b) the way in which the Agency is carrying out (or is to carry out) such operations.
(4)
35

Where the Scottish Ministers give a direction to the Authority or the Agency, the
Scottish Ministers—
(a) must arrange for the direction to be published in such manner as they consider
appropriate;
(b) may vary or revoke the direction.
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29

Transfer of staff, property etc.
Schedule 3 (which makes provision about transfers of staff to the Authority and the
Agency and transfers of property, rights and liabilities to the Authority) has effect.

30

Interpretation of Chapter 1
In this Chapter—

5

“the Agency” means the Scottish Crime and Drug Enforcement Agency
established under section 2(1);
“the Authority” means the Scottish Police Services Authority established by
section 1;
“financial year” means—

10

(a)

the period beginning with the date on which the Authority first meets and
ending with 31 March next following that date; and

(b) each successive period of 12 months ending with 31 March;
“inspectors of constabulary” means persons appointed under section 33(1) of the
Police (Scotland) Act 1967 (“the 1967 Act”);

15

“joint police board” means a joint police board constituted under an amalgamation
scheme made under the 1967 Act;
“police bodies” means—
(a)
20

each police authority whose area is not combined by virtue of an
amalgamation scheme under the 1967 Act with the area of any other police
authority; and

(b) each joint police board;
“police support services” has the meaning given by section 3(2).
CHAPTER 2
COMPLAINTS AND MISCONDUCT

25

The Police Complaints Commissioner for Scotland
31

30
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The Police Complaints Commissioner for Scotland
(1)

There is to be an officer known as the Police Complaints Commissioner for Scotland
(“the Commissioner”).

(2)

The Commissioner is to be an individual appointed by the Scottish Ministers.

(3)

Schedule 4 (which makes further provision about the Commissioner) has effect.

Police, Public Order and Criminal Justice (Scotland) Bill
Part 1—Police
Chapter 2—Complaints and misconduct

17

Supervision of complaints
34

“Relevant complaint” and “person serving with the police”
(1)

5

In this Chapter, “relevant complaint” means a complaint which is given or sent by any
of the persons mentioned in subsection (2) to the appropriate authority in relation to the
complaint.

(1A) In subsection (1), “complaint” means a written statement expressing dissatisfaction
about an act or omission—
(a) by a police authority;
(b) by a joint police board;
(c) by a police force;

10

(d) by the Authority;
(e) by the Agency; or
(f) by a person who, at the time of the act or omission, was a person serving with the
police.
15

(1B) But “complaint” does not include—
(a) any statement made by a person serving with, or who has served with, the police,
about the terms and conditions of that person’s service with the police; or
(b) a statement which consists of or includes an allegation of an act or omission
which constitutes a crime.

20

(1C) An act or omission need not be one occurring in the course of a person’s duty,
employment or appointment (as the case may be) in order to fall within subsection
(1A)(f).
(1D) A complaint need not identify a person serving with the police who is the subject of the
complaint in order to fall within subsection (1A)(f).

25

(2)

The persons referred to in subsection (1) are—
(a) a member of the public who claims to be the person in relation to whom the act or
omission took place;
(b) a member of the public not falling within paragraph (a) who claims to have been
adversely affected by the act or omission;
(c) a member of the public who claims to have witnessed the act or omission;

30

(d) a person acting on behalf of a person falling within any of paragraphs (a) to (c).
(3)

For the purposes of this section, a person is serving with the police if the person—
(a) is a constable of a police force;

35

(b) is employed or appointed by virtue of section 9 of the 1967 Act (employment
otherwise than as a constable) by a police authority or a joint police board;
(c) is a member of the staff of the Authority; or
(d) is a member of the Agency,
and related expressions are to be construed accordingly.
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32

Examination of manner of handling of complaint
(1)

The Commissioner may, at the request of ––
(a) the person who made the complaint (“the complainer”); or
(b) the appropriate authority in relation to the complaint,
examine the manner in which a relevant complaint has been dealt with (such an
examination being a “complaint handling review”).

5

(1A) The Commissioner may carry out a complaint handling review under subsection (1)(b)
only if satisfied that the appropriate authority in relation to the complaint has taken
reasonable steps to deal with the complaint.
10

(2)

On completion of a complaint handling review, the Commissioner must—
(a) inform the persons mentioned in subsection (2A) about—
(i)

the conclusions the Commissioner has drawn from the complaint handling
review and the reasons for them;

(ii) what action (if any) the Commissioner proposes to take in consequence of
those conclusions;

15

(b) draw up a report of the complaint handling review and the conclusions, reasons
and proposed action referred to in paragraph (a) and send it to the appropriate
authority in relation to the complaint.
(2A) Those persons are—
(a) the complainer; and

20

(b) where the complaint is in respect of an act or omission by a person mentioned in
section 34(1A)(f) and identifies the person who is the subject of it, that person.
(3)
25

The duties imposed by subsection (2)(a) are subject to such exceptions as may be
prescribed by regulations made by the Scottish Ministers; but they are to make
regulations under this subsection only to the extent that they consider it necessary for the
purpose of any of the following—
(a) preventing the premature or inappropriate disclosure of information that is
relevant to, or may be used in, any criminal proceedings or prospective criminal
proceedings;
(b) preventing the disclosure of information in any circumstances in which it has been
determined in accordance with the regulations that its non-disclosure—

30

(i)

is in the interests of national security;

(ii) is for the purposes of the prevention or detection of crime or the
apprehension or prosecution of offenders;
(iii) is justified on proportionality grounds; or

35

(iv) is otherwise necessary in the public interest.
(4)
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If, having completed a complaint handling review, the Commissioner is of the opinion
that the complaint should be reconsidered, the Commissioner may give a direction
requiring the reconsideration of the complaint (a “reconsideration direction”).

(5A) A reconsideration direction may be given—
(a) to the appropriate authority in relation to the complaint; or

5

(b) if the Commissioner thinks it more appropriate to do so, to any other person who
is a relevant authority,
(the person to whom the direction is given being “the reconsidering authority”).
(5B) A reconsideration direction given under subsection (5A)(b) must be accompanied by a
copy of the report sent to the appropriate authority in relation to the complaint under
subsection (2)(b).

10

(6)

A reconsideration direction may be given as respects so much of the complaint as has
been, or is, the subject of proceedings by virtue of section 26(2A)(a) of the 1967 Act
(police disciplinary procedures) only in so far as it relates to the extent of compliance
with the procedures established by virtue of that provision.

(7)

A reconsideration direction may (either or both)—

15

(a) instruct that the reconsideration of the complaint is to have regard to such further
information as may have become available (whether or not as a result of the
complaint handling review) after the complaint was dealt with;
(b) contain a requirement that reconsideration of the complaint is to take place under
the supervision of the Commissioner (a “supervision requirement”).

20

(8)

In deciding whether a reconsideration direction should contain a supervision
requirement, the Commissioner must have regard to—
(a) the seriousness of the case; and
(b) the public interest.

25

(9)

The Commissioner may at any time issue a direction varying a reconsideration direction
by inserting or, as the case may be, deleting a supervision requirement.

(10) Where a reconsideration direction is varied under subsection (9), the Commissioner may
give—
(a) the reconsidering authority; or

30

(b) any person previously appointed to carry out the reconsideration,
such directions as the Commissioner considers appropriate for the purpose of giving
effect to the variation.
33
35

40

Duty of Commissioner not to proceed with certain complaint handling reviews
(1)

If it appears to the Commissioner (whether on an application by the appropriate
authority in relation to the complaint or otherwise) that a complaint handling review is
or would, if it took place, be one to which subsection (2) applies, the Commissioner
must discontinue or, as the case may be, not proceed with the review.

(2)

This subsection applies to a complaint handling review which relates or, if it took place,
would relate to a relevant complaint of a specified description.
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(3)

In subsection (2), “specified” means specified in regulations made by the Scottish
Ministers.

(4)

Where a complaint handling review is, under this section, discontinued or not proceeded
with—
(a) the Commissioner must notify the appropriate authority in relation to the
complaint and the persons mentioned in section 32(2A) of that fact;

5

(b) the Commissioner may give the appropriate authority in relation to the complaint
directions to do any such things as the Commissioner is authorised to direct by
regulations made by the Scottish Ministers;
(c) the Commissioner may himself or herself take any steps of a description specified
in regulations so made as the Commissioner considers appropriate for purposes
connected with the discontinuance of the complaint handling review or the fact
that it is not to take place; and

10

(d) subject to paragraphs (b) and (c), the Commissioner is to take no further action in
accordance with this Chapter in relation to the review or the complaint to which it
relates.

15

35

20

Appointment of person to reconsider complaint
(1)

The reconsidering authority must appoint a person to reconsider the complaint to which
the reconsideration direction relates.

(2)

But where the reconsideration direction contains a supervision requirement, the
reconsidering authority must not appoint a person unless the Commissioner has given
notice to the authority that the Commissioner approves the person whom the authority
proposes to appoint.

(3)

Where the reconsidering authority is the appropriate authority in relation to the
complaint, the person appointed must be one who was not previously involved in the
consideration of the complaint.

(4)

Where the reconsideration of a complaint is subject to a supervision requirement, the
person appointed under this section to reconsider the complaint must comply with all
such requirements in relation to the carrying out of that reconsideration as may be
imposed by the Commissioner in relation to that reconsideration.

25

30

36

35

Reconsideration of complaint: duties to keep persons informed
(1)

This section applies where there is a reconsideration of a complaint in accordance with
section 32.

(2)

The reconsidering authority or, where the reconsideration of a complaint is subject to a
supervision requirement, the Commissioner must provide the persons mentioned in
subsection (2A) with all such information as will keep those persons properly informed,
while the reconsideration is being carried out and subsequently, of—
(b) the action (if any) which is taken in respect of the matters dealt with in any report
under section 38; and

40

(c) the outcome of any such action.
(2A) Those persons are—
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(a) the complainer;
(b) the appropriate authority in relation to the complaint (except where that authority
is the reconsidering authority); and
(c) where the complaint is in respect of an act or omission by a person mentioned in
section 34(1A)(f) and identifies the person who is the subject of it, that person.

5

(3)

Subsections (3) and (4) of section 32 apply in relation to the duties imposed by
subsection (2) as they apply to the duties imposed by subsection (2)(a) of that section.

(4)

A person appointed under section 35 to reconsider a complaint must provide the
Commissioner with all such information as is reasonably required by the Commissioner
for the purposes of the Commissioner’s functions.

(5)

Where the reconsideration of a complaint is not subject to a supervision requirement the
reconsidering authority must comply with any direction or guidance given by the
Commissioner as to how the authority is to perform its functions under this section.

10

37
15

Power of Commissioner to discontinue reconsideration
(1)

If it appears to the Commissioner (whether on an application by the reconsidering
authority or otherwise) that a relevant complaint which is being reconsidered under
section 32 is of a specified description, the Commissioner may by order require the
discontinuance of the reconsideration.

(2)

In subsection (1), “specified” means specified in regulations made by the Scottish
Ministers.

(3)

Where the reconsideration of a complaint is discontinued in accordance with this
section—

20

(a) the Commissioner must notify the persons mentioned in section 36(2A) of that
fact;
(b) the Commissioner must give a copy of the order requiring the discontinuance to
the reconsidering authority and the person appointed to reconsider the complaint;

25

(c) the Commissioner may give the reconsidering authority or the person appointed to
reconsider the complaint directions to do any such things as the Commissioner is
authorised to direct by regulations made by the Scottish Ministers;
(d) the Commissioner may himself or herself take any steps of a description specified
in regulations so made as the Commissioner considers appropriate for purposes
connected with the discontinuance of the reconsideration; and

30

(e) subject to paragraphs (c) and (d), the reconsidering authority, the person appointed
to reconsider the complaint and the Commissioner are to take no further action in
accordance with this Chapter in relation to that complaint.

35

38

Final reports on reconsideration
(1)

On the completion of the person’s reconsideration, a person appointed under section 35
must—
(a) submit a report on it to the Commissioner; and

40

(b) send a copy of the report to––
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(i)

the reconsidering authority; and

(ii) where different, the appropriate authority in relation to the complaint.
(2)
5

38A
(1)

A person submitting a report under this section is not prevented by any obligation of
secrecy imposed by any rule of law or otherwise from including all such matters as the
person thinks fit in the person’s report.
Appropriate authority in relation to a complaint
For the purposes of sections 34 to 38, the appropriate authority in relation to a complaint
is—
(a) where the complaint is in respect of an act or omission of a police authority, the
authority;

10

(b) where the complaint is in respect of an act or omission of a joint police board, the
board;
(c) where the complaint is in respect of an act or omission of a police force, the chief
constable of the force;
(d) where the complaint is in respect of an act or omission of the Authority, the
Authority;

15

(e) where the complaint is in respect of an act or omission of the Agency, the Director
General of the Agency;
(f) where the complaint is in respect of an act or omission of a person at a time when
the person was a constable of a police force—

20

(i)

where the person was of a senior rank, the maintaining authority in relation
to the force;

(ii) where the person was not of such rank, the chief constable of the force;
(g) where the complaint is in respect of an act or omission of a person at a time when
the person was employed or appointed by virtue of section 9 of the 1967 Act by a
police authority or a joint police board, the authority or board;

25

(h) where the complaint is in respect of an act or omission of a person at a time when
the person was a member of staff of the Authority, the Authority;
(i) where the complaint is in respect of an act or omission of a person at a time when
the person was the Director General of the Agency, the Authority;

30

(j) where the complaint is in respect of an act or omission of a person at a time when
the person was the Deputy Director General, a police member or a support staff
member of the Agency, the Director General of the Agency.
(2)

The reference in subsection (1)(f) to a constable of a police force does not include a
constable who is seconded to the Authority under paragraph 11(2) of schedule 1.

(3)

In subsection (1)(f)(i), “senior rank” means a rank above chief superintendent.

(4)

For the purpose of subsection (1)(f)(i), the maintaining authority in relation to a police
force is—

35

40
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(b) where the force is for an area consisting of police areas combined by virtue of
such a scheme, the joint police board constituted under the scheme.
(5)

Despite paragraphs 6(3)(b) and (4)(a) and 7(3) of schedule 2, the reference in subsection
(1)(h) to a member of staff of the Authority does not include a police member of the
Agency or a support staff member of the Agency.
Other functions

39

General functions of the Commissioner
The Commissioner has the general functions of—

5

(a) securing the maintenance by the Commissioner, and by each of the relevant
authorities, of suitable arrangements for the handling of relevant complaints;
(b) keeping under review all arrangements maintained for that matter;
(c) securing that arrangements maintained for that matter—
(i)

10

are efficient and effective;

(ii) contain and manifest an appropriate degree of independence; and
(iii) are adhered to;
(d) making such recommendations, and giving such advice, for the modification of—
(i)

the arrangements maintained for that matter; and

(ii) the practice of relevant authorities in relation to other matters,

15

as appear from the carrying out of the Commissioner’s other functions, to be
necessary or desirable.
40

Reports to the Scottish Ministers
(1)

As soon as practicable after the end of each financial year, the Commissioner must make
a report to the Scottish Ministers on the carrying out of the Commissioner’s functions
during that year.

(2)

The Commissioner must also make such reports to the Scottish Ministers about matters
relating generally to the carrying out of the Commissioner’s functions as they may, from
time to time, require.

(3)

The Commissioner may, from time to time, make such other reports to the Scottish
Ministers as the Commissioner considers appropriate for drawing their attention to
matters which—

20

25

(a) have come to the Commissioner’s notice; and
(b) are matters which the Commissioner considers should be drawn to their attention
by reason of their gravity or of other exceptional circumstances.

30

35

(4)

The Commissioner must prepare such reports containing advice and recommendations
as the Commissioner considers appropriate for the purpose of carrying out the function
under section 39(d).

(5)

The Scottish Ministers must lay before the Parliament and arrange publication of—
(a) every annual report under subsection (1) received by them; and
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(b) every other report under this section received by them (but only if and to the
extent that the Scottish Ministers consider it appropriate to do so).
(6)

The Commissioner must—
(a) send copies of every annual report under subsection (1) to all relevant authorities
and to the chief inspector of constabulary appointed under section 33 of the 1967
Act;

5

(b) send copies of every report under subsection (4) to all relevant authorities and to
the Scottish Ministers.
(7)
10

41

The Commissioner may send a copy of any report made under this section to any person
the Commissioner thinks fit.
Provision of information to the Commissioner

(1)

A relevant authority must, at such times, in such circumstances and in accordance with
such requirements as may be set out in regulations made by the Scottish Ministers,
provide the Commissioner with all such information and documents as may be specified
or described in regulations so made.

(2)

A relevant authority must—

15

(a) provide the Commissioner with all such other information and documents
specified or described in a notification given by the Commissioner to that person;
and
(b) produce to the Commissioner all such evidence and other things so specified or
described,

20

as appear to the Commissioner to be required by the Commissioner for the purposes of
the carrying out of any of the Commissioner’s functions.
(3)
25

Anything falling to be provided or produced by any person in pursuance of a
requirement imposed under subsection (2) must be provided or produced in such form,
in such manner and within such period as may be specified in—
(a) the notification imposing the requirement; or
(b) in any subsequent notification given by the Commissioner to that person for the
purposes of this subsection.

30

(4)

Nothing in this section requires a relevant authority to provide the Commissioner with
any information or document, or to produce any other thing, before the earliest time at
which it is practicable for the authority to do so.

(5)

A requirement imposed by any notification or regulations under this section may
authorise or require information or documents to which it relates to be provided to the
Commissioner electronically.

35

42

Power of Commissioner to issue guidance
(1)

The Commissioner may issue guidance—
(a) to relevant authorities;
(b) to persons appointed to reconsider complaints,
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about the carrying out by the persons to whom the guidance is issued of any of the
functions conferred on them by virtue of this Chapter.
(2)

Before issuing any guidance under this section, the Commissioner must consult—
(a) persons whom the Commissioner considers representative of each of the office
holders who and bodies which are relevant authorities; and

5

(b) such other persons as the Commissioner thinks fit.
(3)

A person to whom guidance is issued under subsection (1) must have regard to that
guidance in carrying out the functions to which the guidance relates.

(4)

The power conferred by subsection (1) to issue guidance includes power to vary or
revoke any such guidance.

10

42A
(1)

15

Disclosure of information by and to the Commissioner
Information obtained by the Commissioner in connection with any of the
Commissioner’s functions may be disclosed by the Commissioner to any public body or
office-holder (in Scotland, in any other part of the United Kingdom or in a country or
territory outside the United Kingdom)—
(a) for any purpose connected with the carrying out of any of the Commissioner’s
functions; or
(b) for the purpose of enabling or assisting the public body or office-holder to carry
out any function.

(2)

20

Information disclosed by the Commissioner under this section to any body or officeholder must not be further disclosed except—
(a) for a purpose connected with any function of that body or office-holder; and
(b) with the consent of the Commissioner.

(3)

Consent under subsection (2) may be given—
(a) in relation to a particular disclosure; or

25

(b) in relation to disclosures made in circumstances specified or described in the
consent.

30

(4)

Any person may disclose information to the Commissioner if the disclosure is made for
the purposes of the carrying out of any of the Commissioner’s functions.

(5)

A disclosure under this section does not breach—
(a) any obligation of confidence owed by the person making the disclosure; or
(b) any other restriction on the disclosure of information (however imposed).
Supplementary

43
35

Interpretation of Chapter 2
In this Chapter—
“the Agency” and “the Authority” have the meanings given by section 30;
“the Commissioner” means the Police Complaints Commissioner for Scotland
established by section 31(1);
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“financial year” means—
(a)

the period beginning with the date on which the first Commissioner is
appointed and ending with 31 March next following that date; and

(b) each successive period of 12 months ending with 31 March;
“joint police board” means a joint police board constituted under an amalgamation
scheme made under the 1967 Act;

5

the “relevant authorities” are—
(a)

each chief constable;

(b) each police authority whose area is not combined by virtue of an
amalgamation scheme under the 1967 Act with the area of any other police
authority;

10

(c)

each joint police board;

(d) the Authority; and
(e)

the Director General of the Agency.
CHAPTER 3

15

OTHER PROVISIONS
44

Allowances payable to special constables
In section 3 of the 1967 Act (which defines special constables as constables to whom
only allowances are payable), after subsection (2) there is inserted—

20

25

45

“(3)

It is declared, for the purposes of subsection (2) above, that the allowances
payable to special constables include any periodic payments of the description
set out in subsection (4) below.

(4)

Payments are of that description if they acknowledge the giving by special
constables of their services as such for not less than such aggregate length of
time within the period to which each payment relates as the Scottish Ministers
may, by or under regulations made under section 26 of this Act, determine.”.

Appointments of assistant inspectors of constabulary and staff officers
In section 34 of the 1967 Act (assistant inspectors and staff officers), for subsection
(1A) there is substituted—
“(1A) The chief inspector of constabulary may appoint staff officers to inspectors of
constabulary.”.

30

46

35

Constables engaged on service outside their force
(1)

The 1967 Act is modified as follows.

(2)

In section 38A (constables engaged on service outside their force)—
(a) in subsection (3), for “(7)” there is substituted “(8)”; and
(b) after subsection (7) there is inserted—
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(3)

5

27

A constable of a police force engaged on relevant service within paragraph
(aa), (ab), (b), (bb), (bc), (bd), (bf) or (bh) of subsection (1) of this section shall
be treated for the purposes of sections 59 and 60 of the Police Act 1996 (c.16)
as if he were a member of that force.”.

After section 38A there is inserted the following section—
“38B
(1)

Amendment of definition of “relevant service”
The Scottish Ministers may by order amend subsection (1) of section 38A of
this Act for the purpose of—
(a) adding a description of service to those listed there; or
(b) removing or amending a description of service listed there.

10

15

(2)

An order under subsection (1) of this section may make such consequential
amendments of section 38A of this Act as the Scottish Ministers consider
appropriate.

(3)

An order under subsection (1) of this section shall be made by statutory
instrument which shall be subject to annulment in pursuance of a resolution of
the Scottish Parliament.”.

PART 2
PUBLIC ORDER ETC.
CHAPTER 1
FOOTBALL BANNING ORDERS

20

Making and content of orders
47

Making of order on conviction of a football-related offence
(1)

This section applies where—
(a) a person is convicted of an offence; and
(b) the person was aged 16 or over at the time the offence was committed.

25

(2)

Instead of or in addition to any sentence which it could impose, the court which deals
with the person in respect of the offence may, if satisfied as to the matters mentioned in
subsection (3), make a football banning order against the person.

(3)

Those matters are—
(a) that the offence was one to which subsection (4) applies; and

30

(b) that there are reasonable grounds to believe that making the football banning order
would help to prevent violence or disorder at or in connection with any football
matches.
(4)
35

This subsection applies to an offence if—
(a) the offence involved the person who committed it engaging in violence or
disorder; and
(b) the offence related to a football match.
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(5)

Where the court does not make a football banning order, but is nevertheless satisfied
that the offence was one to which subsection (4) applies, it may declare that to be the
case.

(6)

For the purpose of subsection (4)(b), an offence relates to a football match if it is
committed—

5

(a) at a football match or while the person committing it is entering or leaving (or
trying to enter or leave) the ground;
(b) on a journey to or from a football match; or
(c) otherwise, where it appears to the court from all the circumstances that the offence
is motivated (wholly or partly) by a football match.

10

15

(7)

The references in subsection (6)(a) and (b) to a football match include a reference to any
place (other than domestic premises) at which a football match is being televised; and,
in the case of such a place, the reference in subsection (6)(a) to the ground is to be taken
to be a reference to that place.

(8)

For the purpose of subsection (6)(b)—
(a) a person may be regarded as having been on a journey to or from a football match
whether or not the person attended or intended to attend the match; and
(b) a person’s journey includes breaks (including overnight breaks).

(10) On making a football banning order, or a declaration, under this section, a court must
explain to the person in ordinary language the effect of the order or declaration.

20

(11) But failure to comply with subsection (10) does not affect the order’s (or declaration’s)
validity.
48

Making of order on application to the sheriff
(1)

25

The chief constable of a police force may apply for a football banning order against any
person—
(a) who resides in the area of the police force; or
(b) who the chief constable believes is in or intends to come to the area of the police
force.

(2)

An application under subsection (1) may be made to any sheriff—
(a) in whose sheriffdom the person against whom the order is sought resides;

30

(b) in whose sheriffdom that person is believed by the applicant to be; or
(c) to whose sheriffdom that person is believed by the applicant to be intending to
come.

35

(3)

An application under subsection (1) is to be made by summary application.

(4)

A sheriff may make a football banning order if satisfied that—
(a) the person against whom the order is sought has at any time contributed to any
violence or disorder in the United Kingdom or elsewhere; and
(b) there are reasonable grounds to believe that making the order would help to
prevent violence or disorder at or in connection with any football matches.
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(5)

Subsections (6) and (8) apply where a sheriff is determining whether to make a football
banning order against a person.

(6)

The sheriff may take into account the matters mentioned in subsection (7) (amongst
others), so far as considering it appropriate to do so.

(7)

Those matters are—
(a) any decision of a court or tribunal outside the United Kingdom in respect of the
person;
(b) the person’s deportation or exclusion from a country or territory outside the
United Kingdom;
(c) the person’s removal or exclusion from premises used for playing football
matches, whether in the United Kingdom or elsewhere;

10

(d) the person’s conduct recorded on video or by any other means.

15

(8)

The sheriff may not take into account anything done by the person before the beginning
of the relevant period, except circumstances ancillary to a conviction.

(9)

In subsection (8)—
“the relevant period” means the period of 10 years ending with the day on which
the application for the order was made; and
“circumstances ancillary to a conviction” has the same meaning as it has for the
purposes of section 4 of the Rehabilitation of Offenders Act 1974 (c.53).

(10) Subsection (8) does not prejudice anything in the Rehabilitation of Offenders Act 1974
(c.53).

20

(11) On making a football banning order, the sheriff must explain to the person (if present in
court) in ordinary language the effect of the order.
(12) But failure to comply with subsection (11) does not affect the order’s validity.
25

49

Content of order
(1)

A football banning order is an order which—
(a) prohibits the person against whom it is made from entering any premises for the
purposes of attending any regulated football matches in the United Kingdom; and
(b) requires the person against whom it is made to report at a police station in
accordance with this Chapter, in connection with regulated football matches
outside the United Kingdom.

30

(2)

A football banning order must require the person against whom it is made—
(a) to report initially at a police station in Scotland specified in the order within 5
days beginning with the day on which the order is made; and

35

(b) where a relevant event occurs, to notify the football banning orders authority of
the prescribed information in relation to the event within 7 days beginning with
the day on which the event occurs.
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5

(3)

A football banning order must, unless it appears to the court making it that there are
exceptional circumstances, impose a requirement as to the surrender in accordance with
this Chapter, in connection with regulated football matches outside the United Kingdom,
of the person’s passport.

(4)

A football banning order may, if the court making it considers it would help to prevent
violence or disorder at or in connection with any football matches, impose on the person
additional requirements.

(5)

Such requirements may include prohibiting the person from entering any premises
(including premises to be entered for the purposes of attending football matches which
are not regulated football matches).

(6)

A football banning order must specify the period for which it is to have effect.

(7)

That period is not to exceed—

10

(a) 10 years, in the case of an order made under section 47 made in addition to a
sentence of imprisonment;
(b) 5 years, in the case of an order made under section 47 other than one mentioned in
paragraph (a);

15

(c) 3 years, in the case of an order made under section 48.
50

Section 49: supplementary
(1)

Schedule 4A, which specifies the relevant events referred to in section 49(2)(b) and
defines the prescribed information in relation to each such event, has effect.

(4)

The period specified in a football banning order by virtue of section 49(6) begins on the
day on which the order is made.

(3)

In section 49(7)(a), “imprisonment” includes any form of detention.

20

51
25

“Football matches” and “regulated football matches”
(1)

In this Chapter, references to football matches—
(a) are to association football matches; and
(b) are to matches played or intended to be played.

(2)

For the purposes of this Chapter, the following are regulated football matches—
(a) football matches within subsection (3); and
(b) such other football matches, anywhere in the world, as may be prescribed by order
made by the Scottish Ministers.

30

(3)

The football matches within this subsection are—
(a) football matches anywhere in the United Kingdom where one or both of the
participating teams—

35

(i)

represents a country or territory;

(ii) represents a club which is for the time being a member of the Scottish
Premier League or the Scottish Football League;
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(iii) represents a club which is for the time being a member (whether a full or
associate member) of the Football League, the Football Association
Premier League, the Football Conference or the League of Wales;
(b) football matches outside the United Kingdom involving—
(i)

5

a national team appointed to represent Scotland, England or Wales by,
respectively, the Scottish Football Association, the Football Association or
the Football Association of Wales;

(ii) a team representing a club mentioned in paragraph (a)(ii) or (iii).
(4)

The Scottish Ministers may by order modify subsection (3) so as to—
(a) add a description of football matches, anywhere in the world;

10

(b) remove such a description;
(c) amend such a description.
52

15

“Violence” and “disorder”
(1)

This section applies for the purposes of this Chapter.

(2)

“Violence” means violence against persons or intentional damage to property and
includes—
(a) threatening violence; and
(b) doing anything which endangers the life of a person.

(3)

“Disorder” includes—
(a) stirring up hatred against a group of persons based on their membership (or
presumed membership) of a group defined by reference to a thing mentioned in
subsection (5), or against an individual as a member of such a group;

20

(b) using threatening, abusive or insulting words or behaviour or disorderly
behaviour;
(c) displaying any writing or other thing which is threatening, abusive or insulting.

25

(4)

In subsection (3)(a), “presumed” means presumed by the person doing the stirring up.

(5)

The things referred to in subsection (3)(a) are—
(a) colour;
(b) race;
(c) nationality (including citizenship);

30

(d) ethnic or national origins;
(e) membership of a religious group or of a social or cultural group with a perceived
religious affiliation;
(f) sexual orientation;
(g) transgender identity;

35

(h) disability.
(6)

In subsection (5)—
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“disability” means physical or mental impairment of any kind;
“religious group” has the meaning given by section 74(7) of the Criminal Justice
(Scotland) Act 2003 (asp 7);
“transgender identity” means any of the following—
(a)

5

transvestism;

(b) transsexualism;
(c)

intersexuality;

(d) having, by virtue of the Gender Recognition Act 2004 (c.7), changed
gender.
Variation, termination, information and appeals

10

53

Variation of certain requirements of order
(3)

The appropriate court may, on the application of a person mentioned in subsection (5),
make an order varying a football banning order by—
(a) subject to subsection (4), omitting or imposing a requirement such as is mentioned
in section 49(3);

15

(b) imposing, replacing or omitting a requirement such as is mentioned in section
49(4).

20

(4)

An order may not be varied so as to omit a requirement such as is mentioned in section
49(3) unless it appears to the court that there are exceptional circumstances.

(5)

The persons referred to in subsection (3) are—
(a) the person subject to the order;
(aa) the chief constable of the police force in the area of which the person subject to
the order resides;
(ab) a chief constable who believes that that person is in or is intending to come to the
area of the chief constable’s police force;

25

(b) where the order was made under section 48, the chief constable on whose
application the order was made.
(5A) In subsection (3), “the appropriate court” means—
(a) where the football banning order was made under section 47, the court which
made the order;

30

(b) where the football banning order was made under section 48, an appropriate
sheriff.
(6)

In subsection (5A), “an appropriate sheriff” means—
(a) a sheriff sitting in the original sheriff court district; or
(b) where such a sheriff remits the application to another sheriff court district, a
sheriff sitting in that other district.

35

(7)
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33

Termination of order
(1)

The appropriate court may, on the application of a person subject to a football banning
order, make an order terminating it as from a specified date.

(2)

An application under subsection (1) may not be made unless the order has had effect for
at least two-thirds of the period specified in the order.

(3)

In exercising its power under subsection (1), a court must have regard to—

5

(a) the character of the person against whom the order was made;
(b) the conduct of the person against whom the order was made since it was made;
(c) the nature of the offence or conduct which led to it; and
(d) any other circumstances which appear to the court to be relevant.

10

15

(4)

Where an application under subsection (1) is refused, no further application under that
subsection in respect of the same order may be made within the period of 6 months
beginning with the day of the refusal.

(5)

In subsection (1), “the appropriate court” has the same meaning as in section 53.

55

Information about making, varying or terminating order etc.
(1)

Where a court makes a football banning order, it must cause a copy of the order to be—
(a) served on the person against whom the order is made;
(b) sent to the football banning orders authority and to any person prescribed by order
by the Scottish Ministers as soon as is reasonably practicable;
(c) sent to the police station at which the person against whom the order is made is to
report initially (addressed to the constable responsible for the police station) as
soon as is reasonably practicable; and

20

(d) in a case where the person against whom the order is made is detained in legal
custody, sent to the person in whose custody that person is detained as soon as is
reasonably practicable.

25

(2)

Where a court terminates or varies a football banning order, it must cause a copy of the
terminating or varying order to be—
(a) served on the person against whom the football banning order was made;
(b) sent to the football banning orders authority as soon as is reasonably practicable;
and

30

(c) in a case where the person against whom the order was made is detained in legal
custody, sent to the person in whose custody that person is detained as soon as is
reasonably practicable.
(3)

Where a person subject to a football banning order (“the subject”) is released from
custody, the person in whose custody the subject is must give notice of the subject’s
release to the football banning orders authority as soon as is reasonably practicable.

(4)

Subsection (3) applies only if the subject is released more than 5 days before the expiry
of the football banning order.

35
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56

Appeals
(1)

The following are to be taken to be a sentence for the purpose of an appeal—
(a) a football banning order made under section 47;
(aa) a declaration made under section 47;
(b) any variation of such an order under section 53;

5

(c) the termination of such an order under section 54.
(1A) Subsection (1B) applies where a football banning order made under section 47 is
quashed on appeal.
(1B) Where the High Court of Justiciary does not specify, as a reason for quashing the order,
that the court which made the order erred in holding that the offence in respect of which
the order was made was one to which section 47(4) applied, the High Court may, in
addition to any other order which it makes, make a declaration that the offence was one
to which that section applied.

10

(2)

The following decisions may be appealed to the sheriff principal—
(a) a decision to make a football banning order under section 48;

15

(b) a decision to make an order under section 53 varying such a football banning
order;
(c) a decision to make an order under section 54 terminating such a football banning
order;
(d) a decision not to make an order such as is mentioned in paragraph (a), (b) or (c).

20

25

(3)

An appeal under subsection (2) must be made within the period of 14 days beginning
with the date on which the decision was made.

(4)

The decision of the sheriff principal on an appeal under subsection (2) may be appealed
to the Court of Session.

(5)

An appeal under subsection (4) may be made only with the leave of the sheriff principal.

(6)

An application for leave to appeal under subsection (4) must be made within the period
of 7 days beginning with the date of the sheriff principal’s decision; and an appeal under
that subsection must be made within the period of 7 days beginning with the date on
which leave to appeal the sheriff principal’s decision was given.
Enforcement of order in relation to foreign matches

30

57

Foreign matches: reporting and other requirements
(1)

The constable responsible for the police station at which a person subject to a football
banning order reports initially may make such requirements of the person as are
determined by the football banning orders authority to be necessary or expedient for
giving effect to the football banning order, so far as relating to regulated football
matches outside the United Kingdom.

(2)

Subject to section 60, if, in connection with any regulated football match outside the
United Kingdom, the football banning orders authority is of the opinion mentioned in
subsection (3) in relation to a person subject to a football banning order, the authority
must cause the person to be served with a notice in writing under subsection (4).

35

40
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(3)

That opinion is that requiring the person to report in accordance with a notice under
subsection (4) is necessary or expedient in order to reduce the likelihood of violence or
disorder at or in connection with the match.

(4)

A notice under this subsection is a notice requiring the person—
(a) to report at a specified police station at the time, or between the times, specified;
and

5

(b) if the order imposes a requirement as to the surrender of the person’s passport, to
attend at a specified police station at the time, or between the times, specified
and—
(i)

10

if the person has a passport, to surrender it; or

(ii) if the person does not have a passport, to make a declaration to that effect.
(5)

In subsection (4), “specified” means specified in the notice.

(6)

The football banning orders authority may establish criteria for determining whether a
notice under subsection (4) ought to be imposed on any person or on persons of a
particular description.

15

58

Notices under section 57(4): further provision
(1)

A notice under section 57(4) may not require the person subject to the order to report or
surrender the person’s passport except in the control period in relation to—
(a) a regulated football match outside the United Kingdom; or
(b) a designated external tournament which includes such matches.

20

(2)

In subsection (1)—
“control period” in relation to a regulated football match outside the United
Kingdom means the period—
(a)

beginning 5 days before the day of the match; and

(b) ending when the match is finished or cancelled;

25

“control period” in relation to a designated external tournament means the
period—
(a)

beginning 5 days before the day of the first football match outside the
United Kingdom which is included in the tournament;

(b) ending when the last football match outside the United Kingdom which is
included in the tournament is finished or cancelled;

30

(but, for the purposes of paragraph (a), any football match included in the
qualifying or pre-qualifying stages of the tournament is to be left out of account);
“designated” means designated by the Scottish Ministers by order; and
“external tournament” means a football competition which includes regulated
football matches outside the United Kingdom.

35

(3)

Where a notice under section 57(4) requires the person subject to the order to surrender
the person’s passport, the passport must be returned to the person as soon as reasonably
practicable after the control period in question.
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59

Sections 57 and 58: guidance
(1)

The football banning orders authority must, in carrying out its functions under sections
57 and 58, have regard to any guidance issued by the Scottish Ministers about—
(a) the carrying out of those functions; and
(b) matters arising in connection with the carrying out of those functions.

5

(2)

60

The Scottish Ministers shall make such arrangements as they consider appropriate for
publishing the guidance issued from time to time for the purpose of subsection (1).
Exemption from notice served under section 57(4)

(1)

A person who is subject to a football banning order may—
(a) as respects a particular regulated football match; or

10

(b) as respects regulated football matches played during a period,
apply for an order disapplying any notice under section 57(4) served on the person in
relation to the match or matches.
(2)

Subject to subsection (3), an application under subsection (1) is to be made to the
football banning orders authority.

(3)

If the application is made during the control period in relation to any match to which it
relates, the application may instead be made to the constable responsible for any police
station.

(4)

In subsection (3), “control period” is to be construed in accordance with section 58(2).

(5)

An order under this section is to be made only if the applicant shows to the satisfaction
of the person to whom the application for the order is made—

15

20

(a) that there are circumstances which justify the making of the order; and
(b) that, because of those circumstances, the applicant would not attend the match or
matches.
25

30

(6)

Except where subsection (7) applies, a constable is not to make an order under this
section without referring the question of whether to do so to the football banning orders
authority.

(7)

This subsection applies where it is not reasonably practicable for the constable to refer
the question to the authority.

(8)

Where a constable makes an order under this section without referring the question of
whether to do so to the football banning orders authority, the constable must give notice
in writing of that fact to the football banning orders authority as soon as is reasonably
practicable.

61
35
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The football banning orders authority or a constable is, in making decisions under
section 60, to have regard to any guidance in that respect issued by the Scottish
Ministers.

(2)

The Scottish Ministers shall make such arrangements as they consider appropriate for
publishing the guidance issued from time to time for the purpose of subsection (1).
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A person who is aggrieved by the refusal of the football banning orders authority or a
constable to make an order under section 60 in the person’s favour may appeal that
refusal to the sheriff.

(3A) An appeal under subsection (3) may be made only after the aggrieved person has given
notice in writing of the intention to do so to—

5

(a) in the case of an appeal against a refusal by the football banning orders authority,
that authority;
(b) in the case of an appeal against a refusal by a constable, the constable and the
football banning orders authority.
10

(4)

An appeal under subsection (3) is to be made by summary application.

(5)

On an appeal under subsection (3) the sheriff may make such order as the sheriff thinks
fit.

(6)

The sheriff’s decision on an appeal under subsection (3) is final.

62
15

20

Suspension of reporting requirements
(1)

Any requirements imposed on the person subject to a football banning order (“the
subject”) by a notice under section 57(4) are suspended during any period in which the
subject does not reside in Scotland.

(2)

The requirements mentioned in subsection (3) are suspended during any period in which
the subject is detained in legal custody.

(3)

Those requirements are—
(a) the requirement under the order to report initially at a police station; and
(b) any requirements imposed on the subject in a notice under section 57(4).

(4)

Subsection (5) applies if—
(a) the subject is released from custody more than 5 days before the expiry of the
period for which the order has effect; and

25

(b) the subject was precluded by being in custody from reporting initially.
(5)

Where this subsection applies, the order is to have effect as if it required the subject to
report initially at the police station specified in the order within the period of 5 days
beginning with the date of the subject’s release.
Miscellaneous and general

30

63

Service of documents
(1)

A document required by this Chapter to be served on a person is served on the person
if—
(a) given to the person; or
(b) sent to the person by registered post or a recorded delivery service.

35

(2)

A certificate of posting of a letter sent under subsection (1)(b) issued by the postal
operator concerned is sufficient evidence of the sending of the letter on the day specified
in the certificate.
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(3)

64

In subsection (2), “postal operator” has the meaning given by section 125(1) of the
Postal Services Act 2000 (c.26).
Offences under this Chapter

(1)

A person who fails to comply with any requirement imposed on the person—
(a) by a football banning order;

5

(b) under section 57(1); or
(c) by a notice under section 57(4),
commits an offence.
(1A) It is a defence for a person charged with an offence under subsection (1) to prove that
the person had a reasonable excuse for failing to comply with the requirement.

10

(2)

A person who commits an offence under subsection (1)(a) or (c) is liable on summary
conviction to—
(a) imprisonment for a term not exceeding 6 months;
(b) a fine not exceeding level 5 on the standard scale; or
(c) both such imprisonment and such a fine.

15

(4)

A person who commits an offence under subsection (1)(b) is liable on summary
conviction to a fine not exceeding level 2 on the standard scale.

(7)

A person who, in connection with an application under section 60 to be exempted from a
notice under section 57(4)—
(a) knowingly or recklessly makes a statement which is false or misleading in a
material particular; or

20

(b) knowingly or recklessly produces, furnishes, signs or otherwise makes use of a
document which is false or misleading in a material particular,
commits an offence.
(8)

25

65

A person who commits an offence under subsection (7) is liable on summary conviction
to a fine not exceeding level 3 on the standard scale.
Interpretation of Chapter 1

(1)

In this Chapter—
“the football banning orders authority” means the chief constable of the police
force maintained for the Strathclyde combined police area; and

30

“passport” means a United Kingdom passport within the meaning of the
Immigration Act 1971 (c.77).
(2)
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CHAPTER 2
PUBLIC PROCESSIONS
66

Notification of public processions
(1)

Section 62 of the Civic Government (Scotland) Act 1982 (c.45) (giving notice of
proposal to hold public processions) (“the 1982 Act”) is amended in accordance with
subsections (2) to (8).

(2)

In subsection (2)—

5

(a) in paragraph (a), for “7” there is substituted “28”;
(b) in paragraph (b), for “7” there is substituted “28”.
10

(3)

In subsection (4), for “7” there is substituted “28”.

(4)

In subsection (5), for “specify” to “above”, where secondly occurring, there is
substituted—
“(a) set out the reason why notice of the proposal was not given in
accordance with subsections (1) and (2) above; and
(b) specify the matters mentioned in subsection (3) above,”.

15

20

(5)

Subsections (6), (7) and (8) are repealed.

(6)

In subsection (9), the words “or making, varying or revoking an order under subsection
(6) or (7) above” are repealed.

(7)

Subsection (11) is repealed.

(8)

After subsection (11) there is inserted—
“(11A)A local authority shall, as soon as possible after making an order under
subsection (4) above, publicise that fact in such manner as they think fit and
send a copy of the order to the applicant.
(11B) This section does not apply to a procession—
(a) which is a funeral procession organised by a funeral director acting in the
ordinary course of his business; or

25

(b) which is specified in, or is within a description specified in, an order
made by the Scottish Ministers.
(11C) In subsection (11B) above, a “funeral director” is a person whose business
consists of or includes the arrangement and conduct of funerals.

30

(11D) An order made for the purposes of subsection (11B)(b) above shall be made by
statutory instrument subject to annulment in pursuance of a resolution of the
Scottish Parliament.”.
67
35

Powers and duties of local authorities
(1)

Section 63 of the 1982 Act (councils’ functions in relation to processions) is amended as
follows.

(2)

Subsection (2) (which specifies some kinds of conditions which may be imposed on the
holding of a procession) is repealed.

(3)

At the end there are inserted the following subsections—
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“(5)

The local authority may, after consulting the chief constable and (where
section 62(1)(aa) of this Act applies) the National Parks Authority, make an
order—
(a) imposing conditions on the holding of a procession to which paragraph
(a) of subsection (11B) of section 62 of this Act relates;

5

(b) prohibiting or imposing conditions on the holding of a procession to
which paragraph (b) of that subsection relates.
(6)

Subsections (1A), (3) and (4) above apply in relation to an order made under
subsection (5) above and to a decision not to make an order under that
subsection as they apply to an order under subsection (1) above and to a
decision not to make an order under that subsection respectively, but with the
modifications set out in subsection (7) below.

(7)

Those modifications are—

10

(a) the references to notice having been or falling to be treated as having
been given shall be ignored;

15

(b) the reference to the person who gave the notice shall be treated as a
reference to the person appearing to the local authority to be the person
who is to hold the procession; and
(c) the words “not to make an order under subsection (1) above or” in
subsection (3)(a)(ii) shall be ignored.

20

(8)

The considerations to which the local authority shall have regard when
deciding whether to prohibit the holding of a procession or impose conditions
on it under this section shall include—
(a) the likely effect of the holding of the procession in relation to—

25

(i)

public safety;

(ii) public order;
(iii) damage to property;
(iv) disruption of the life of the community;
30

35

(b) the extent to which the containment of risks arising from the procession
would (whether by itself or in combination with any other
circumstances) place an excessive burden on the police;
(c) where the person proposing to hold the procession has previously held
one in the area of the authority or the persons likely to take part in the
procession, or some of them, are the same persons as took part in one
previously held in that area, or some of them—
(i)

40
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whether the previous procession was held in breach of a
prohibition under this section on its being held or of a condition so
imposed on the holding of it;

(ii) whether any guidance or code of conduct issued by the authority as
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processions generally was followed; and
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(iii) the effect of the previous procession in relation to the matters
mentioned in sub-paragraphs (i) to (iv) of paragraph (a) above and
in paragraph (b) above.
(9)
5

The local authority shall compile, maintain and make available to the public,
free of charge, a list containing information about—
(a) processions which have, after the coming into force of this subsection,
been held in their area;
(b) proposed processions which they have, after that time, prohibited under
this section.

(10) A local authority shall make sufficient arrangements to secure that any person,
body or other grouping resident in or otherwise present in their area who makes
a request for the purposes of this subsection is enabled to receive information
about processions which are to or might be held in that area or in any part of it
specified in the request.”.

10

15

68

Minor amendments of 1982 Act
(1)

In section 64(6)(a)(ii) of the 1982 Act (sheriff’s powers on appeal against order under
section 63)—
(a) for “vary” there is substituted “quash”;
(b) after “appeal” there is inserted “, vary it”; and
(c) after “make” there is inserted “in substitution for the order”.

20

(2)

In section 65 of that Act (offences and enforcement)—
(a) in subsection (1), in paragraph (a)—
(i)

for “without” there is substituted “not”; and

(ii) sub-paragraph (ii) and the word “and” immediately preceding it are
repealed;

25

(b) in subsection (2), paragraph (a)(ii) and the word “and” immediately preceding it
are repealed;
(c) for subsection (3), there is substituted—
“(3)
30

This section applies to a procession of the description set out in section
62(11B)(a) of this Act (funeral processions) only to the extent that the
procession has been held otherwise than in accordance with conditions
imposed under this Part of this Act.

(3A) This section applies to a procession which is within section 62(11B)(b) of this
Act (processions specified by order) only if and to the extent that it has been
prohibited or conditions imposed on it under this Part of this Act.”.

35

(3)

After that section there is inserted—
“65A

Guidance to local authorities
The local authority shall, in carrying out functions under this Part of this Act,
have regard to any guidance in that respect issued by the Scottish Ministers.”.


665

Police, Public Order and Criminal Justice (Scotland) Bill
Part 2—Public order etc.
Chapter 3—Other provisions

42

CHAPTER 3
OTHER PROVISIONS
Offensive weapons
69

Increase in maximum term of imprisonment for certain offences
(1)

5

The Criminal Law (Consolidation) (Scotland) Act 1995 (c.39) is amended as follows.

(1A) In section 49(1)(a) (penalty on summary conviction for offence of possessing an article
with a blade or point in a public place) for “six” there is substituted “twelve”.
(2)

In section 49(1)(b) (penalty on indictment for offence of possessing an article with a
blade or point in a public place), for “two” there is substituted “four”.

(2A) In section 49A(5)(a)(i) (penalty on summary conviction for offence of possessing an
article with a blade or point on school premises) for “six” there is substituted “twelve”.

10

(3)

70
15

In section 49A(5)(a)(ii) (penalty on indictment for offence of possessing an article with
a blade or point on school premises), for “two” there is substituted “four”.
Amendment of requirements for exercise of certain powers of arrest

(1)

The Criminal Law (Consolidation) (Scotland) Act 1995 (c.39) is amended as follows.

(2)

In section 47(3) (power of constable to arrest without warrant person suspected of
possessing an offensive weapon in a public place)—
(a) after “believe” where first occurring there is inserted “to have committed or”; and
(b) the words from “if” to the end are repealed.

20

(3)

In section 48(3) (power of constable to arrest without warrant person suspected of
obstructing search for offensive weapon), after “committed” there is inserted “or is
committing”.

(4)

In section 50(3) (power of constable to arrest without warrant person suspected of
contravening section 49(1) or 49A(1) or (2)), the following provisions are repealed—
(a) paragraph (a) and the words “and the constable” immediately preceding it; and

25

(b) paragraph (b).
71

30

Sale of knives and articles with blade or point to young persons
(1)

Section 141A of the Criminal Justice Act 1988 (c.33) (sale of knives etc. to persons
under 16) is amended as follows.

(2)

In subsection (1)—
(a) at the beginning there is inserted “Subject to subsection (3A) below”; and
(b) for “sixteen” there is substituted “eighteen”.

(3)

In subsection (2)—
(a) the word “and” immediately following paragraph (b) is repealed; and

35

(b) after that paragraph there is inserted—
“(ba) any sword; and”.
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After subsection (3) there is inserted—
“(3A) It is not an offence under subsection (1) to sell a knife or knife blade to a
person if—
(a) the person is aged 16 or over; and
(b) the knife or blade is designed for domestic use.”.

5

(5)

The side note to that section becomes “Sale of knives and certain articles with blade
or point to persons under eighteen”.
Fireworks

72
10

Possession of prohibited fireworks: powers of search and arrest
After section 11 of the Fireworks Act 2003 (c.22) there is inserted—
“11A

15

Prohibitions on possession of fireworks - power of search: Scotland

(1)

A constable may search a person without warrant if the constable has
reasonable grounds for suspecting that the person possesses a firework in
contravention of a prohibition imposed by fireworks regulations.

(2)

A constable may detain a person for such time as is reasonably required to
permit a search of the person under subsection (1) to be carried out.

(3)

A constable who detains a person under subsection (2) must inform the person
of the reason for the detention.

(4)

If in the course of a search under this section, a constable discovers a firework
which the constable has reasonable grounds for suspecting is being possessed
by the person in contravention of a prohibition imposed by fireworks
regulations, the constable may seize it.

(5)

A person who—

20

(a) intentionally obstructs a constable in the exercise of the constable’s
power under subsection (1) or (2); or

25

(b) conceals from a constable acting in the exercise of the constable’s power
under subsection (1) any firework whose possession contravenes a
prohibition imposed by fireworks regulations,
commits an offence.
30

35

(6)

A constable may arrest a person without warrant if the constable has
reasonable cause to believe the person has committed or is committing an
offence under subsection (5).

(7)

A person who commits an offence under subsection (5) is liable on summary
conviction to a fine not exceeding level 5 on the standard scale.

11B
(1)

Prohibitions on possession of fireworks - arrest without warrant: Scotland
A constable may arrest a person without warrant if—
(a) the constable has reasonable cause to believe that the person has
committed or is committing an offence under section 11(1) in respect of
a contravention of a prohibition on possession of a firework; and

40

(b) either of the two conditions mentioned in subsection (2) is met.


667

Police, Public Order and Criminal Justice (Scotland) Bill
Part 2—Public order etc.
Chapter 3—Other provisions

44

(2)

The conditions are that—
(a) having asked the person to give the person’s name or address (or both),
the constable—
(i)

is not given the information asked for; or

(ii) is not satisfied that such information as is given is correct;

5

(b) the constable has reasonable cause to believe it is necessary to arrest the
person in order to prevent the person committing any other offence in the
course of whose commission there might be used a firework whose
possession is prohibited by fireworks regulations.”.
Control of sex offenders

10

72A

Powers to take data and samples from persons subject to notification requirements

(1)

The 1995 Act is amended in accordance with subsections (2) to (5).

(2)

After section 19A there is inserted—
“19AA Samples etc. from sex offenders

15

(1)

This section applies where a person is subject to––
(a) the notification requirements of Part 2 of the 2003 Act;
(b) an order under section 2 of the Protection of Children and Prevention of
Sexual Offences (Scotland) Act 2005 (asp 9) (a risk of sexual harm
order); or
(c) an order under section 123 of the 2003 Act (which makes provision for
England and Wales and Northern Ireland corresponding to section 2 of
that Act of 2005).

20

25

(2)

This section applies regardless of whether the person became subject to those
requirements or that order before or after the commencement of this section.

(3)

Subject to subsections (3A) to (7) below, where this section applies a constable
may—
(a) take from the person or require the person to provide him with such
relevant physical data as the constable considers reasonably appropriate;

30

35

(b) with the authority of an officer of a rank no lower than inspector, take
from the person any sample mentioned in any of paragraphs (a) to (c) of
subsection (6) of section 18 of this Act by the means specified in that
paragraph in relation to that sample;
(c) take, or direct a police custody and security officer to take, from the
person any sample mentioned in subsection (6A) of that section by the
means specified in that subsection.
(3A) Where this section applies by virtue of subsection (1)(c) above, the power
conferred by subsection (3) shall not be exercised unless the constable
reasonably believes that the person’s sole or main residence is in Scotland.


668

Police, Public Order and Criminal Justice (Scotland) Bill
Part 2—Public order etc.
Chapter 3—Other provisions

45

(4)

The power conferred by subsection (3) above shall not be exercised where the
person has previously had taken from him or been required to provide relevant
physical data or any sample under section 19(2) or 19A(2) of this Act unless
the data so taken or required have been or, as the case may be, the sample so
taken has been, lost or destroyed.

(5)

The power conferred by subsection (3) above shall not be exercised where the
person has previously had taken from him or been required to provide relevant
physical data or any sample under that subsection unless the data so taken or
required or, as the case may be, the sample so taken—

5

(a) have or has been lost or destroyed; or

10

(b) were or was not suitable for the particular means of analysis or, though
suitable, were or was insufficient (either in quantity or quality) to enable
information to be obtained by that means of analysis.
(6)

The power conferred by subsection (3) above may be exercised only—
(a) in a police station; or

15

(b) where the person is in legal custody by virtue of section 295 of this Act,
in the place where the person is for the time being.
(7)

The power conferred by subsection (3) above may be exercised in a police
station only—
(a) where the person is present in the police station in pursuance of a
requirement made by a constable to attend for the purpose of the exercise
of the power; or

20

(b) while the person is in custody in the police station following his arrest or
detention under section 14(1) of this Act in connection with any offence.
25

(8)

A requirement under subsection (7)(a) above—
(a) shall give the person at least seven days’ notice of the date on which he
is required to attend;
(b) may direct him to attend at a specified time of day or between specified
times of day; and
(c) where this section applies by virtue of subsection (1)(b) or (c) above,
shall warn the person that failure, without reasonable excuse, to comply
with the requirement or, as the case may be, to allow the taking of or to
provide any relevant physical data, or to provide any sample, under the
power, constitutes an offence.

30

35

(9)

A requirement under subsection (7)(a) above in a case where the person has
previously had taken from him or been required to provide relevant physical
data or any sample under subsection (3) above shall contain intimation that the
relevant physical data were or the sample was unsuitable or, as the case may
be, insufficient, as mentioned in subsection (5)(b) above.

40

(10) Before exercising the power conferred by subsection (3) above in a case to
which subsection (7)(b) above applies, a constable shall inform the person of
that fact.
(11) Any constable may arrest without warrant a person who fails to comply with a
requirement under subsection (7)(a) above.
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(12) This section does not prejudice the generality of section 18 of this Act.
(13) In this section, “the 2003 Act” means the Sexual Offences Act 2003 (c.42).”.
19AB

Section 19AA: supplementary provision in risk of sexual harm order cases

(1)

This section applies where section 19AA of this Act applies by virtue of
subsection (1)(b) or (c) of that section.

(2)

A person who fails without reasonable excuse—

5

(a) to comply with a requirement made of him under section 19AA(7)(a) of
this Act; or
(b) to allow relevant physical data to be taken from him, to provide relevant
physical data, or to allow a sample to be taken from him, under section
19AA(3) of this Act,

10

shall be guilty of an offence.
(3)

A person guilty of an offence under subsection (2) above shall be liable on
summary conviction to the following penalties—
(a) a fine not exceeding level 4 on the standard scale;

15

(b) imprisonment for a period—
(i)

where the conviction is in the district court, not exceeding 60 days;
or

(ii) where the conviction is in the sheriff court, not exceeding 3
months; or

20

(c) both such fine and such imprisonment.
(4)

Subject to subsection (6) below, all record of any relevant physical data taken
from or provided by a person under section 19AA(3) of this Act, all samples
taken from a person under that subsection and all information derived from
such samples shall be destroyed as soon as possible following the person
ceasing to be a person subject to any risk of sexual harm orders.

(5)

For the purpose of subsection (4) above, a person does not cease to be subject
to a risk of sexual harm order where the person would be subject to such an
order but for an order under section 6(2) of the 2005 Act or any corresponding
power of a court in England and Wales or in Northern Ireland.

(6)

Subsection (4) above does not apply if before the duty to destroy imposed by
that subsection would apply, the person—

25

30

(a) is convicted of an offence; or
(b) becomes subject to the notification requirements of Part 2 of the 2003
Act.

35

(7)

In this section—
“risk of sexual harm order” means an order under—
(a)

section 2 of the 2005 Act; or

(b) section 123 of the 2003 Act;
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“the 2005 Act” means the Protection of Children and Prevention of
Sexual Offences (Scotland) Act 2005 (asp 9);
“the 2003 Act” has the meaning given by section 19AA(13) of this Act;
and
“convicted” shall be construed in accordance with section 19A(6) of this
Act.”.

5

(3)

In section 19 (further powers to take samples etc.), in subsection (1)(b)(i), for “or 19A”
there is substituted “, 19A or 19AA”.

(4)

In section 19A (power to take samples etc. from sexual and violent offenders), in
subsection (3), for “or under this section” there is substituted “, under this section or
under section 19AA(3) of this Act”.

(5)

Section 19B (power of constable in obtaining samples etc.) is amended as follows—

10

(a) in subsection (1)—
(i)
15

in paragraph (a), after “Act” there is inserted “, or under subsection (3)(a)
of section 19AA of this Act where that section applies by virtue of
subsection (1)(a) of that section”;

(ii) in paragraph (b), after “Act” there is inserted “, or under subsection (3)(b)
of section 19AA of this Act where that section applies by virtue of
subsection (1)(a) of that section”;
(b) in subsection (2), after “Act” there is inserted “, or under subsection (3)(c) of
section 19AA of this Act where that section applies by virtue of subsection (1)(a)
of that section”.

20

25

(6)

The Sexual Offences Act 2003 (“the 2003 Act”) is amended in accordance with
subsections (7) to (9).

(7)

For sections 87(4) and (5) (power to take fingerprints etc. to verify person’s identity),
there is substituted—
“(5A) Where a notification is given in Scotland under section 83(1), 84(1) or 85(1),
the relevant offender must, if requested to do so by the police officer or person
referred to in subsection (1)(b), do one or more of the following—
(a) allow the officer or person to photograph any part of the offender,

30

(b) allow the officer or person to take from the offender, or provide to the
officer or person, such relevant physical data as the officer or person
considers appropriate,
(c) allow the officer or person to take from the offender any sample
mentioned in any of paragraphs (a) to (c) of subsection (6) of section 18
of the Criminal Procedure (Scotland) Act 1995 by the means specified in
that paragraph in relation to that sample,

35

(d) allow the officer or person to take from the offender any sample
mentioned in subsection (6A) of that section by the means specified in
that subsection.”.

40

(8)

In section 88 (interpretation of section 87), after subsection (2) there is inserted—
“(2A) “Relevant physical data” has the meaning given by section 18(7A) of the
Criminal Procedure (Scotland) Act 1995.”.
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(9)

72B

5

In section 91(1)(a) (offence of failing to complying with certain provisions of Part 2,
including section 87(4)) for “87(4)” there is substituted “87(5A)”.
Sex offender notification requirements

(1)

Section 83 of the 2003 Act (which requires certain offenders to make an initial
notification of certain information) is amended in accordance with subsections (2) and
(3).

(2)

In subsection (5), after paragraph (g) there is inserted—
“(h) whether he has any passports and, in relation to each passport he has, the
details set out in subsection (5A);
(i) such other information, about him or his personal affairs, as the Scottish
Ministers may prescribe in regulations.
(5A) The details are—

10

(a) the issuing authority;
(b) the number;
(c) the dates of issue and expiry;
(d) the name and date of birth given as being those of the passport holder.”.
15

(3)

After subsection (7), there is inserted—
“(8)

In this section, “passport” means—
(a) a United Kingdom passport within the meaning of the Immigration Act
1971 (c.77);
(b) a passport issued by or on behalf of the authorities of a country outside
the United Kingdom, or by or on behalf of an international organisation;

20

(c) a document that can be used (in some or all circumstances) instead of a
passport.”.

25

(4)

Section 84 of the 2003 Act (which requires certain changes to notified information to be
notified within 3 days) is amended in accordance with subsections (5) and (6).

(5)

In subsection (1)—
(a) the word “or” immediately after paragraph (c) is repealed;
(b) after paragraph (d) there is inserted—
“(e) his losing or ceasing to have a passport notified to the police under
section 83(1) or this subsection,

30

(f) his receiving a passport which has not been notified to the police under
section 83(1) or this subsection, or
(g) the occurrence, in relation to information required to be notified by
virtue of regulations made under section 83(5)(i), of an event prescribed
by the Scottish Ministers in regulations,”; and

35
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case may be) such information as the Scottish Ministers prescribe in regulations”.
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After subsection (1), there is inserted—
“(1A) In subsection (1), “passport” has the same meaning as in section 83.”.

(7)

In section 87 of the 2003 Act (method of notification and related matters), after
subsection (5A) (as inserted by section 72A) there is inserted—
“(5B) Where a notification is given in Scotland under section 83(1), 84(1) or 85(1),
the relevant offender must, if requested to do so by the police officer or person
referred to in subsection (1)(b), produce each passport he has to that officer or
person, for inspection by that officer or person.

5

(5C) In subsection (5B), “passport” has the same meaning as in section 83.”.
10

(8)

In section 91(1)(a) of the 2003 Act (offences of failing to comply with certain
provisions), after “(5A)” (as inserted by section 72A) there is inserted “or (5B)”.

(9)

In section 138 of the 2003 Act (orders and regulations), in subsection (2), after “21,”
there is inserted “83, 84,”.

72C
15

Information about release: power to require giving of specified information

(1)

Section 96 of the 2003 Act (information about release or transfer) is amended in
accordance with subsections (2) and (3).

(2)

After subsection (2) there is inserted—
“(2A) The regulations may make provision requiring the person who is responsible
for an offender, in giving notice under the regulations, to provide—
(a) any information about the offender, or

20

(b) a photograph of any part of the offender.
(2B) In subsection (2A), “photograph” is to be construed in accordance with section
88(2).”.
(3)

After subsection (3) there is inserted—
“(4) The regulations may make different provision for different purposes.”

25

72D

Police powers of entry and examination of relevant offender’s home address
After section 96 of the 2003 Act there is inserted—
“Entry and examination of home address
96A

30

Police powers of entry and examination of relevant offender’s home
address

(1)

A sheriff may, if satisfied on the application of a senior police officer of the
relevant force as to the matters mentioned in subsection (2), grant a warrant
authorising any constable of the relevant force to enter premises in the
sheriffdom (if necessary using reasonable force) and to examine and search
them, and the things in them, for the purpose mentioned in subsection (3).

(2)

Those matters are—

35

(a) that the premises are either—
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(i)

premises whose address has been notified by a relevant offender as
his home address in his most recent notification of a home address
under this Part; or

(ii) premises whose address has been notified by a relevant offender as
the address of any other premises at which he regularly resides or
stays, in his most recent notification under section 83(1) or 85(1)
or in any notification under section 84(1) given by him since that
notification;

5

(b) that the offender is not one to whom subsection (4) applies;
(c) that it would assist the carrying out of the purpose mentioned in
subsection (3), for a constable of the relevant force to examine and
search the premises and the things in them; and

10

(d) that on more than one occasion, a constable of the relevant force has
attempted to examine and search the premises and the things in them for
the purpose mentioned in subsection (3) and has been unable (whether
by not being able to search and examine the premises and the things in
them, or by not being able to obtain entry to the premises) to do so.

15

(3)

That purpose is assessing the risk of the offender committing a sexual offence.

(4)

This subsection applies to the relevant offender if he is—
(a) remanded in or committed to custody by an order of a court;

20

(b) serving a sentence of imprisonment or a term of service detention;
(c) detained in a hospital; or
(d) outside the United Kingdom.
(5)

A sheriff is to determine an application for a warrant under subsection (1)
without hearing from the relevant offender or any other person who has an
interest in the premises.

(6)

A warrant under subsection (1) does not confer power to seize anything in the
premises to which it relates.

(7)

A warrant under subsection (1) must be executed at a reasonable hour.

(8)

A warrant under subsection (1) continues in force until the expiry of the period
of one month beginning with the date of the warrant’s grant.

(9)

A warrant under subsection (1) authorises entry on one occasion only.

25

30

(10) This section does not prejudice any other power of entry, examination, search
or seizure.
35

(11) In this section—
“the relevant force” means the police force maintained for the area in
which the premises are situated;
“senior police officer” means a constable of the rank of superintendent or
above; and

40

“sexual offence” means—
(a)
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(b) any other offence in circumstances in which it would be likely that
a determination such as is mentioned in paragraph 60 of that
Schedule would be made in relation to the offence.”.
PART 3
CRIMINAL JUSTICE
Powers in relation to suspects and witnesses
73
5

10

Power to require giving of certain information in addition to name and address
(1)

Section 13 of the Criminal Procedure (Scotland) Act 1995 (c.46) (“the 1995 Act”)
(which gives police constables certain powers in relation to suspects and witnesses) is
amended in accordance with subsections (2) to (5).

(2)

In subsection (1), in each of paragraphs (a) and (b), for “his name and address” there is
substituted “the information mentioned in subsection (1A) below”.

(3)

After subsection (1), there is inserted—
“(1A) That information is—
(a) the person’s name;
(b) the person’s address;
(c) the person’s date of birth;
(d) the person’s place of birth (in such detail as the constable considers
necessary or expedient for the purpose of establishing the person’s
identity); and

15

(e) the person’s nationality.”.
(4)

In subsection (2)(a), for “name and address” there is substituted “information mentioned
in subsection (1A) above”.

(5)

In subsection (6), in each of paragraphs (a)(i) and (b), for “his name and address” there
is substituted “the information mentioned in subsection (1A) above”.

(6)

Section 14 of the 1995 Act (detention and questioning at a police station) is amended as
follows—

20

25

(a) in subsection (9), for “his name and address” there is substituted “the information
mentioned in subsection (10) below”; and
(b) after that subsection, there is inserted—
“(10) That information is—
(a) the person’s name;

30

(b) the person’s address;
(c) the person’s date of birth;
(d) the person’s place of birth (in such detail as a constable considers
necessary or expedient for the purpose of establishing the person’s
identity); and

35

(e) the person’s nationality.”.
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74

Power to take fingerprints to establish identity of suspect
(1)

Section 13 of the 1995 Act (which gives police constables certain powers in relation to
suspects and witnesses) is amended as follows.

(2)

After subsection (1A) (as inserted by section 73) there is inserted—
“(1B) The constable may, if the person mentioned in paragraph (a) of subsection (1)
gives a name and address, require the person to provide—

5

(a) the person’s fingerprints; or
(b) a record, created by a device approved by the Scottish Ministers, of the
skin on the person’s fingers.
(1C) Fingerprints or a record provided by a person under a requirement under
subsection (1B) above may be used only for the following purposes—

10

(a) verifying the name and address given by the person;
(b) establishing whether the person may be a person who is suspected of
having committed any other offence,
and all record of such fingerprints or record shall be destroyed as soon as
possible after they have fulfilled those purposes.”.

15

(3)

In subsection (2)—
(a) for “(either or both)” there is substituted “(any or all)”; and
(b) after paragraph (a) there is inserted—
“(aa) subject to subsection (3A) below, establishes whether the person may be
a person who is suspected of having committed any other offence;”.

20

(4)

After subsection (3), there is inserted—
“(3A) The constable shall exercise the power under paragraph (aa) of subsection (2)
above only where—
(a) the person mentioned in paragraph (a) of subsection (1) above has given
a name and address; and

25

(b) it appears to the constable that establishing the matter mentioned in
paragraph (aa) of subsection (2) can be achieved quickly.”.
(5)

In subsection (5)—
(a) after paragraph (b) there is inserted—

30

“(ba) subsection (1B) above, of the existence of the power to make the
requirement and why he proposes to exercise it in the person’s case;”;
and
(b) in paragraph (d), for “either” there is substituted “any”.
35

(6)

In subsection (6)—
(a) the word “or” immediately after paragraph (a)(i) is repealed;
(b) after paragraph (a)(ii) there is inserted “; or
(iii) under subsection (1B) above to provide the person’s fingerprints or
a record such as is mentioned in that subsection,”.

40
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The Scottish Ministers by order made by statutory instrument may approve a
device for the purpose of creating records of the sort mentioned in subsection
(1B)(b) above.”.

Retention of samples etc.: prosecutions for sexual and violent offences
5

74A

Retention of samples etc.: prosecutions for sexual and violent offences

(1)

In section 18(3) of the 1995 Act (prints, samples etc. in criminal investigations), after
“below” where it first occurs there is inserted “and section 18A of this Act”.

(2)

After section 18 of that Act there is inserted—
“18A

10

Retention of samples etc.: prosecutions for sexual and violent offences

(1)

This section applies to any sample, or any information derived from a sample,
taken under subsection (6) or (6A) of section 18 of this Act, where the
condition in subsection (2) below is satisfied.

(2)

That condition is that criminal proceedings in respect of a relevant sexual
offence or a relevant violent offence were instituted against the person from
whom the sample was taken but those proceedings concluded otherwise than
with a conviction or an order under section 246(3) of this Act.

(3)

Subject to subsections (9) and (10) below, the sample or information shall be
destroyed no later than the destruction date.

(4)

The destruction date is—

15

(a) the date of expiry of the period of 3 years following the conclusion of the
proceedings; or

20

(b) such later date as an order under subsection (5) below may specify.
(5)

On a summary application made by the relevant chief constable within the
period of 3 months before the destruction date the sheriff may, if satisfied that
there are reasonable grounds for doing so, make an order amending, or further
amending, the destruction date.

(6)

An application under subsection (5) above may be made to any sheriff—

25

(a) in whose sheriffdom the person referred to in subsection (2) above
resides;
(b) in whose sheriffdom that person is believed by the applicant to be; or

30

(c) to whose sheriffdom the person is believed by the applicant to be
intending to come.

35

40

(7)

An order under subsection (5) above shall not specify a destruction date more
than 2 years later than the previous destruction date.

(8)

The decision of the sheriff on an application under subsection (5) above may
be appealed to the sheriff principal within 21 days of the decision; and the
sheriff principal’s decision on any such appeal is final.

(9)

Subsection (3) above does not apply where—
(a) an application under subsection (5) above has been made but has not
been determined;
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(b) the period within which an appeal may be brought under subsection (8)
above against a decision to refuse an application has not elapsed; or
(c) such an appeal has been brought but has not been withdrawn or finally
determined.
(10) Where—

5

(a) the period within which an appeal referred to in subsection (9)(b) above
may be brought has elapsed without such an appeal being brought;
(b) such an appeal is brought and is withdrawn or finally determined against
the appellant; or
(c) an appeal brought under subsection (8) above against a decision to grant
an application is determined in favour of the appellant,

10

the sample or information shall be destroyed as soon as possible thereafter.
(11) In this section—
“the relevant chief constable” means—
(a)

15

the chief constable of the police force of which the constable who
took or directed the taking of the sample was a member;

(b) the chief constable of the police force in the area of which the
person referred to in subsection (2) above resides; or
(c)
20

a chief constable who believes that that person is or is intending to
come to the area of the chief constable’s police force; and

“relevant sexual offence” and “relevant violent offence” have the same
meanings as in section 19A(6) of this Act and include any attempt,
conspiracy or incitement to commit such an offence.”.
Arrested persons: drug testing and reference for assessment

25

75

Testing of arrested persons for Class A drugs
After section 20 of the 1995 Act there is inserted—
“Testing for Class A drugs
20A

30

(1)

Arrested persons: testing for certain Class A drugs
Subject to subsection (2) below, where subsection (3) below applies an
appropriate officer may—
(a) require a person who has been arrested and is in custody in a police
station to provide him with a sample of urine; or
(b) take from the inside of the mouth of such a person, by means of
swabbing, a sample of saliva or other material,

35

which the officer may subject to analysis intended to reveal whether there is
any relevant Class A drug in the person’s body.
(2)

The power conferred by subsection (1) above shall not be exercised where the
person has previously been required to provide or had taken from him a sample
under that subsection in the same period in custody.

(3)

This subsection applies where—

40
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(a) the person is of 16 years of age or more;
(b) the period in custody in the police station has not exceeded 6 hours;
(c) the police station is situated in an area prescribed by order made by
statutory instrument by the Scottish Ministers; and
(d) either—

5

(i)

the person’s arrest was on suspicion of committing or having
committed a relevant offence; or

(ii) a senior police officer who has appropriate grounds has authorised
the making of the requirement to provide or the taking of the
sample.

10

(4)

Before exercising the power conferred by subsection (1) above, an appropriate
officer shall—
(a) warn the person in respect of whom it is to be exercised that failure,
without reasonable excuse, to comply with the requirement or, as the
case may be, allow the sample to be taken constitutes an offence; and

15

(b) in a case within subsection (3)(d)(ii) above, inform the person of the
giving of the authorisation and the grounds for the suspicion.
(5)

Where—
(a) a person has been required to provide or has had taken a sample under
subsection (1) above;

20

(b) any of the following is the case—
(i)

the sample was not suitable for the means of analysis to be used to
reveal whether there was any relevant Class A drug in the person’s
body;

(ii) though suitable, the sample was insufficient (either in quantity or
quality) to enable information to be obtained by that means of
analysis; or

25

(iii) the sample was destroyed during analysis and the means of
analysis failed to produce reliable information; and
(c) the person remains in custody in the police station (whether or not the
period of custody has exceeded 6 hours),

30

an appropriate officer may require the person to provide or as the case may be
take another sample of the same kind by the same method.
(6)

Before exercising the power conferred by subsection (5) above, an appropriate
officer shall warn the person in respect of whom it is to be exercised that
failure, without reasonable excuse, to comply with the requirement or, as the
case may be, allow the sample to be taken constitutes an offence.

(7)

A person who fails without reasonable excuse—

35

40

(a) to comply with a requirement made of him under subsection (1)(a) or (5)
above; or
(b) to allow a sample to be taken from him under subsection (1)(b) or (5)
above,
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shall be guilty of an offence.
(8)

In this section—
“appropriate grounds” means reasonable grounds for suspecting that the
misuse by the person of any relevant Class A drug caused or contributed
to the offence on suspicion of which the person was arrested;

5

“appropriate officer” means—
(a)

a constable; or

(b) a police custody and security officer acting on the direction of a
constable;
“misuse” has the same meaning as in the Misuse of Drugs Act 1971
(c.38);

10

“relevant Class A drug” means any of the following substances,
preparations and products—
(a)

cocaine or its salts;

(b) any preparation or other product containing cocaine or its salts;

15

(c)

diamorphine or its salts;

(d) any preparation or other product containing diamorphine or its
salts;
“relevant offence” means any of the following offences—
(a)

20

theft;

(b) assault;
(c)

robbery;

(d) fraud;

25

(e)

reset;

(f)

uttering a forged document;

(g) embezzlement;
(h) an attempt, conspiracy or incitement to commit an offence
mentioned in paragraphs (a) to (g);
(i)

an offence under section 4 of the Misuse of Drugs Act 1971 (c.38)
(restriction on production and supply of controlled drugs)
committed in respect of a relevant Class A drug;

(j)

an offence under section 5(2) of that Act of 1971 (possession of
controlled drug) committed in respect of a relevant Class A drug;

30

(k) an offence under section 5(3) of that Act of 1971 (possession of
controlled drug with intent to supply) committed in respect of a
relevant Class A drug;

35

“senior police officer” means a police officer of a rank no lower than
inspector.
20B
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(1)

Section 20A of this Act does not prejudice the generality of section 18 of this
Act.

(2)

Each person carrying out a function under section 20A of this Act must have
regard to any guidance issued by the Scottish Ministers—
(a) about the carrying out of the function; or

5

(b) about matters connected to the carrying out of the function.
(3)

An order under section 20A(3)(c) shall be subject to annulment in pursuance of
a resolution of the Scottish Parliament.

(4)

An authorisation for the purposes of section 20A of this Act may be given
orally or in writing but, if given orally, the person giving it shall confirm it in
writing as soon as is reasonably practicable.

(5)

If a sample is provided or taken under section 20A of this Act by virtue of an
authorisation, the authorisation and the grounds for the suspicion are to be
recorded in writing as soon as is reasonably practicable after the sample is
provided or taken.

(6)

A person guilty of an offence under section 20A of this Act shall be liable on
summary conviction to the following penalties—

10

15

(a) a fine not exceeding level 4 on the standard scale;
(b) imprisonment for a period—
(i)

20

where conviction is in the district court, not exceeding 60 days; or

(ii) where conviction is in the sheriff court, not exceeding 3 months; or
(c) both such fine and imprisonment.
(7)
25

Subject to subsection (7A) below, a sample provided or taken under section
20A of this Act shall be destroyed as soon as possible following its analysis for
the purpose for which it was taken.

30

(7A) Where an analysis of the sample reveals that a relevant Class A drug is present
in the person’s body, the sample may be retained so that it can be used, and
supplied to others, for the purpose of any proceedings against the person for an
offence under section 79 of the Police, Public Order and Criminal Justice
(Scotland) Act 2006 (asp 00); but—
(a) the sample may not be used, or supplied, for any other purpose; and
(b) the sample shall be destroyed as soon as possible once it is no longer
capable of being used for that purpose.
(8)

35

Information derived from a sample provided by or taken from a person under
section 20A of this Act may be used and disclosed only for the following
purposes—
(a) for the purpose of proceedings against the person for an offence under
section 79 of the Police, Public Order and Criminal Justice (Scotland)
Act 2006 (asp 00);

40

(b) for the purpose of informing any decision about granting bail in any
criminal proceedings to the person;
(c) for the purpose of informing any decision of a children’s hearing
arranged to consider the person’s case;
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(d) where the person is convicted of an offence, for the purpose of informing
any decision about the appropriate sentence to be passed by a court and
any decision about the person’s supervision or release;
(e) for the purpose of ensuring that appropriate advice and treatment is made
available to the person.

5

(9)

Subject to subsection (10) below, the Scottish Ministers may by order made by
statutory instrument modify section 20A(8) of this Act for either of the
following purposes—
(a) for the purpose of adding an offence to or removing an offence from
those for the time being listed in the definition of “relevant offence”;

10

(b) for the purpose of adding a substance, preparation or product to or
removing a substance, preparation or product from those for the time
being listed in the definition of “relevant Class A drug”.
(10) An order under subsection (9)(b) may add a substance, preparation or product
only if it is a Class A drug (that expression having the same meaning as in the
Misuse of Drugs Act 1971 (c.38)).

15

(11) An order under subsection (9) above shall not be made unless a draft of the
statutory instrument containing it has been laid before and approved by
resolution of the Scottish Parliament.”.
20

76

Assessment following positive test under section 20A of the 1995 Act
(1)

This section applies where—
(a) a sample is provided or taken under section 20A of the 1995 Act by or from a
person in custody in a police station; and
(c) an analysis of the sample reveals that a relevant Class A drug is present in the
person’s body.

25

(2)

A constable must require the person to attend, and remain for the duration of, a drugs
assessment.

(3)

A drugs assessment is an appointment with a suitably qualified person (“a drugs
assessor”)—
(a) for the purpose of establishing whether the person is dependent on, or has a
propensity to misuse, any relevant Class A drug;

30

(b) if the drugs assessor thinks that the person has such a dependency or propensity,
for the purpose of establishing whether the person might benefit from assistance
or treatment (or both) in connection with the dependency or propensity; and
(c) if the drugs assessor thinks that the person might benefit from such assistance or
treatment (or both), for the purpose of drawing up a document which sets out the
nature of assistance or treatment (or both) which may be most appropriate for the
person in connection with any dependency on, or propensity to misuse, a relevant
Class A drug which the drugs assessor thinks the person has.

35

40

77

Requirements under section 76: supplementary
(1)
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The constable must—
(a) inform the person of the place at which the drugs assessment is to take place; and
(b) require the person, for the purpose of being given details of the date and time of
the assessment, to report at that place on such date, or on one of such dates, as the
constable specifies (such date or dates falling within the period of 7 days
beginning with the date on which the requirement is made), at such time, or
between such times, as the constable specifies;

5

and the constable must explain that these matters will be confirmed in writing.
(3)
10

The constable must warn the person that the person is liable to prosecution if the person
fails without reasonable excuse—
(a) to attend and remain for the duration of the drugs assessment; or
(b) to comply with the requirement imposed under subsection (2)(b).

(4)

The constable must give the person notice in writing which—
(a) confirms the requirement to attend and remain for the duration of a drugs
assessment;

15

(b) confirms the information given in pursuance of subsection (2)(a);
(c) confirms the requirement imposed under subsection (2)(b); and
(d) repeats the warning given in pursuance of subsection (3).
(5)

The duties imposed by subsections (2) to (4) must be carried out before the person is
released from custody at the police station.

(6)

As soon as reasonably practicable following the carrying out of those duties, the
constable must inform the drugs assessor who is to carry out the drugs assessment—

20

(a) of the making of the requirement to attend and remain for the duration of the
assessment; and
(b) of the requirement imposed under subsection (2)(b).

25

78

30

Date, time and place of assessment
(1)

Subsection (2) applies where, in accordance with a requirement imposed by virtue of
section 77(2), a person reports at the place where the person’s drugs assessment is to
take place.

(2)

The drugs assessor who is to carry out the drugs assessment or a person acting on the
drugs assessor’s behalf must give the person a notice in writing which—
(a) informs the person of the date and time of the drugs assessment;
(b) confirms the place of the drugs assessment; and
(c) warns the person that the person is liable to prosecution if the person fails without
good cause to attend and remain for the duration of the drugs assessment.

35

(3)

40

Where a person is given a notice in pursuance of subsection (2), the drugs assessor who
is to carry out the drugs assessment or a person acting on the drugs assessor’s behalf
may change the date, time or place of the assessment by serving on the person a further
notice in writing which—
(a) informs the person of the change; and
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(b) repeats the warning mentioned in subsection (2)(c).
(4)

For the purpose of subsection (3), a notice is served on a person if—
(a) given to the person; or
(b) sent to the person by registered post or a recorded delivery service.

5

10

(5)

A certificate of posting of a notice sent under subsection (4)(b) issued by the postal
operator concerned is sufficient evidence of the sending of the notice on the day
specified in the certificate.

(6)

In subsection (5), “postal operator” has the meaning given by section 125(1) of the
Postal Services Act 2000 (c.26).

79

Failure to comply with requirements under sections 76 and 77
(1)

The drugs assessor must inform a constable if a person who, by virtue of section 76(2),
is required to attend and remain for the duration of a drugs assessment—
(a) fails to comply with the requirement imposed by virtue of section 77(2)(b);
(b) fails to attend the assessment on the specified date and at the specified time and
place; or

15

(c) attends the assessment on the specified date and at the specified time and place
but fails to remain for its duration.
(2)
20

A person who, by virtue of section 76(2), is required to attend and remain for the
duration of a drugs assessment commits an offence if without reasonable excuse the
person—
(a) fails to comply with the requirement imposed by virtue of section 77(2)(b);
(b) fails to attend the assessment on the specified date and at the specified time and
place; or
(c) attends the assessment on the specified date and at the specified time or place but
fails to remain for its duration.

25

(3)

A person who commits an offence under subsection (2) is liable on summary conviction
to—
(a) imprisonment for a period not exceeding 3 months;
(b) a fine not exceeding level 4 on the standard scale; or
(c) both.

30

(4)

35

40
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In this section—
(a) the specified date, in relation to a drugs assessment, is the date specified in the
notice given to the person who is required to attend the assessment in pursuance
of subsection (2) of section 78 or, if a further notice specifying a different date has
been given to the person in pursuance of subsection (3) of that section, the date
specified in that notice;
(b) the specified time, in relation to a drugs assessment, is the time specified in the
notice given to the person who is required to attend the assessment in pursuance
of subsection (2) of section 78 or, if a further notice specifying a different time
has been given to the person in pursuance of subsection (3) of that section, the
time specified in that notice; and
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(c) the specified place, in relation to a drugs assessment, is the place specified in the
notice given to the person who is required to attend the assessment in pursuance
of section 77(2) or, if a further notice specifying a different place has been given
to the person in pursuance of section 78(3), the place specified in that notice.
5

81

Guidance for the purposes of sections 76 to 79
In carrying out a function under any of sections 76 to 79, a constable or a drugs assessor
must have regard to any guidance issued by the Scottish Ministers—
(a) about the carrying out of the function; or
(b) about matters connected to the carrying out of the function.

10

82

Interpretation of sections 76 to 79
In sections 76 to 79—
“misuse” has the same meaning as in the Misuse of Drugs Act 1971 (c.38);
“drugs assessment” and “drugs assessor” must be construed in accordance with
section 76(3);
“relevant Class A drug” has the meaning given by section 20A(8) of the 1995 Act;

15

“suitably qualified person” means a person who has such qualifications or
experience as are prescribed by regulations made by the Scottish Ministers.
Offenders assisting investigations and prosecutions
83
20

Assistance by offender: reduction in sentence
(1)

This section applies if a person (the “offender”)—
(a) is, following a plea of guilty, convicted on indictment of an offence; and
(b) has, pursuant to a written agreement made with a prosecutor (an “assistance
agreement”), assisted or offered to assist the prosecutor of that or any other
offence in relation to its investigation or prosecution.

25

(2)

In determining what sentence to pass on the offender, the court must take into account
the extent and nature of the assistance given or offered by the offender.

(3)

If the court passes a sentence which is less than it would have passed but for the
assistance given or offered, it must state in open court—
(a) that it has, for that reason, passed that lesser sentence; and
(b) what the greater sentence would have been.

30

(3A) If the court passes a sentence which is not less than it would have passed but for the
assistance given or offered, it must state in open court its reasons for doing so.
(4)
35

Subsection (3) does not apply if the court thinks that it would not be in the public
interest to disclose that the sentence has, for the reason referred to in that subsection,
been discounted; but in such a case the court must give written notice of the matters
specified in paragraphs (a) and (b) of that subsection to the prosecutor and the offender.
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(4A) Subsection (3A) does not apply if the court thinks that it would not be in the public
interest to disclose that the case was one in which the court had a duty under subsection
(2); but in such a case the court must give written notice of its reasons for not passing a
discounted sentence to the prosecutor and the offender.
5

(5)

Nothing in any enactment which—
(a) requires that a minimum sentence is passed in respect of any offence or an offence
of any description or because of the circumstances of any offender (whether or not
the enactment also permits the court to pass a lesser sentence in particular
circumstances); or

10

(b) in the case of a sentence which is fixed by law, requires the court to take into
account certain matters for the purposes of making an order which determines or
has the effect of determining the minimum period of imprisonment which the
offender must serve (whether or not the enactment also permits the court to fix a
lesser period in particular circumstances),

15

prevents, or restricts, the court, in fulfilment of its duty under subsection (2), from
passing on the offender the sentence it considers appropriate.
(6)

Subsection (2) does not prevent the court, in determining what sentence to pass on the
offender, from also taking into account any other matter which, by virtue of any other
enactment or rule of law it may take into account for the purpose of determining—
(a) the sentence;

20

(b) in the case of a life sentence for murder or for any other offence for which that
sentence is the sentence fixed by law, the punishment part (construed in
accordance with section 2 of the Prisoners and Criminal Proceedings (Scotland)
Act 1993 (c.9)); and
(c) in the case of any other sentence which is fixed by law, any minimum period of
imprisonment which an offender must serve.

25

(7)

30

In this section—
(a) the reference, in subsection (1), to a written agreement includes a reference to an
agreement made by, or partly by, electronic communication (within the meaning
given by section 15(1) of the Electronic Communications Act 2000 (c.7)) the
contents of which are kept or recorded so that they can be conveniently consulted
later by the sender and the recipient;
(b) the reference, in subsection (4), to written notice includes a reference to a notice
given by such a communication;

35

(c) a reference to a sentence—
(i)

40

includes, in the case of a sentence of a kind referred to in paragraph (b) or
(c) of subsection (6), a reference to the punishment part (construed as
mentioned in that subsection) or, as the case may be, the minimum period
an offender is required to serve (and a reference to a lesser sentence is to be
construed accordingly);

(ii) includes a reference to a community disposal and a fine;
(iii) does not include an order for committal in default of payment of any sum
of money or for contempt of court;
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(ca) the reference, in subsection (5)(b), to imprisonment includes a reference to
detention imposed under section 205(2), and detention in a young offenders
institution imposed under section 205(3), 205A(2)(b) or 207 of the 1995 Act;
(d) the reference, in subsection (6)(c), to imprisonment includes a reference to
detention in a young offenders institution imposed under section 207 of the 1995
Act.

5

84

Assistance by offender: review of sentence
(1)

This section applies where—
(a) a court has passed sentence on a person convicted on indictment of an offence (the
“offender”); and

10

(b) the offender falls within subsection (2).
(2)

An offender falls within this subsection if the offender—
(a) receives a discounted sentence in consequence of having offered, in pursuance of
an assistance agreement, to give assistance to the prosecutor of any offence in
relation to its investigation or prosecution but knowingly fails to any extent to
give assistance in accordance with the agreement;

15

(b) receives a discounted sentence in consequence of having offered, in pursuance of
an assistance agreement, to give assistance to the prosecutor of an offence in
relation to its investigation or prosecution and, having given such assistance in
accordance with the agreement, in pursuance of another assistance agreement,
gives or offers to give further assistance; or

20

(c) receives a sentence which is not discounted in consequence of the considerations
referred to in paragraphs (a) and (b) but, in pursuance of an assistance agreement,
subsequently gives or offers to give assistance to the prosecutor of an offence in
relation to its investigation or prosecution.

25

(3)

An offender who was sentenced for an offence for which the sentence is fixed by law
and did not plead guilty to the offence does not, however, fall within subsection (2).

(4)

Any prosecutor may, at any time, for the purposes of this section, refer a case in which
sentence has been passed back to the court which passed it or, where sentence has been
passed on appeal, back to the court of first instance, if—

30

(a) the offender is still serving the sentence; and
(b) the prosecutor thinks that it is in the interests of justice to do so.

35

40

(4A) For the purposes of subsection (4)(a), an offender sentenced to a term of imprisonment
who is released (whether on licence or unconditionally) under Part 1 of the Prisoners
and Criminal Proceedings (Scotland) Act 1993 (c.9) before the date on which the
offender would (but for the release) have served the sentence in full is to be treated as
still serving the sentence until that date.
(5)

A case so referred is, if possible, to be considered by the judge who passed the sentence
or, where sentence has been passed on appeal, the judge who presided at first instance.

(6)

In the case of an offender falling within subsection (2)(a), the court may, on such a
referral, substitute for the sentence passed on the offender such greater sentence (not
exceeding that which it would have passed but for the assistance agreement) as it thinks
appropriate.
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(7)

A court of first instance shall, for the purposes of subsection (6), regard the sentence
which the appeal court would have passed but for the agreement as the sentence which it
would have passed but for the agreement.

(8)

In the case of an offender falling within subsection (2)(b) or (c), the court may, on such
a referral and taking into account the extent and nature of the assistance given or
offered, substitute for the sentence passed on the offender such lesser sentence as it
thinks appropriate.

(9)

Any part of the sentence to which a referral relates and which the offender has already
served is to be taken into account in determining when a greater sentence imposed under
subsection (6) or a lesser one imposed under subsection (8) has been served.

5

10

(10) The offender (with the leave of a judge of the High Court of Justiciary) or a prosecutor
may appeal to that court against a decision of a court under subsection (6) or (8).
(11) Where, under subsection (8) or on an appeal under subsection (10), the court substitutes
a lesser sentence for the sentence which has been passed, it must state in open court that
it has done so in consequence of the further assistance or, as the case may be, the
assistance given or offered.

15

(12) Subsection (11) does not apply if the court thinks that it would not be in the public
interest to disclose that the sentence has been discounted; but in such a case the court
must give written notice (construed as in section 83) of the fact that the sentence has
been discounted for the reason referred to in subsection (11) to the prosecutor and the
offender in respect of whom the referral was made.

20

(13) Subsections (5) to (7) of section 83 apply for the purposes of this section as they apply
for the purposes of that section, the references in those subsections to subsection (2) of
that section being construed as references to subsection (8) of this section.
(14) In the application of this section in relation to a sentence consisting of a fine—

25

(a) an offender is to be taken as still serving the sentence if the fine has not been paid
in full; and
(b) references to part of a sentence having been served are to be read as references to
the fine having been partly paid.
30

85

Proceedings under section 84: exclusion of public
(1)

This section applies to—
(a) proceedings relating to a referral made under section 84(4); and
(b) any other proceedings arising in consequence of those proceedings.

(2)
35

The court in which those proceedings will be or are taking place may make such order
as it thinks appropriate—
(a) to exclude from the proceedings any person—
(i)

who does not fall within subsection (4); or

(ii) who does not, in the opinion of the court, have a sufficiently direct interest
in the proceedings to justify that person’s presence during them;
(b) to prohibit the publication of any matter relating to the proceedings (including the
fact that the referral has been made).

40

(3)
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(a) that it is necessary to protect the safety of any person; and
(b) that it is in the interests of justice.
(4)

The following persons fall within this subsection—
(a) the judge;
(b) an officer of the court;

5

(c) the prosecutor;
(d) the other party to the proceedings;
(e) counsel or a solicitor for the other party.
(5)
10

This section does not affect any other power which the court has by virtue of any rule of
law or other enactment—
(a) to exclude any person from proceedings; or
(b) to prohibit or restrict the publication of any matter to which the proceedings
relate;
or any rule of law or enactment consisting of such an exclusion, prohibition or
restriction.

15

86

Section 84: further provision
(1)

The Scottish Ministers may, by order, provide further as to the procedure to be followed
under section 84 or otherwise so as to give full effect to that section.

(2)

An order under subsection (1) may, in particular—
(a) apply, with modifications, provisions of Part VIII of the 1995 Act (appeals from
solemn proceedings);

20

(b) modify that Part of that Act.
(3)

The Scottish Ministers may, by order, make provision as to how—
(a) any period in custody served under a sentence for which another sentence is
substituted under section 84(6), (8) or (10);

25

(b) any period during which a person was on release on licence or unconditionally
under Part 1 of the Prisoners and Criminal Proceedings (Scotland) Act 1993 (c.9)
in respect of such a sentence before the date on which the person would (but for
the release) have served the sentence in full,
is to be taken into account, for the purposes of the later sentence, in the calculation of
periods of time under Part 1 of that Act.

30

(4)
87

Sentencing: consideration of undisclosed information
(1)

35

An order under subsection (3) may, in particular, modify that Act.

This section applies where a person (the “offender”)—
(a) has been convicted and is to be sentenced for an offence; and
(b) has, otherwise than in pursuance of an assistance agreement, assisted in relation to
the investigation or prosecution of any other offence.
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(2)

Where this section applies, the court may, in passing sentence and if it considers it to be
in the interests of justice to do so, take into account any information which is in a report
in writing by a relevant officer about that assistance and which is, with the agreement of
the offender, made available—
(a) only to the offender and the court; or

5

(b) only to the offender, the offender's counsel or solicitor and the court,
by the prosecutor.
(3)
10

Where, under subsection (2) a court takes information about assistance into account, it
must not disclose the information, the existence of the report containing it or whether
the sentence it passes is less than the sentence it would have passed but for the
assistance given.

(3A) Subsection (3) does not prevent disclosure by the court or the clerk of court to the High
Court or the Clerk of Justiciary in connection with proceedings to which section 87A
applies.
15

(4)

In subsection (2), a “relevant officer” is a constable or any other officer of an
organisation having functions which are conferred by or under an enactment or rule of
law and which consist of or include the investigation of offences.

(5)

The reference in subsection (2) to a report in writing includes a reference to a report
made by means of an electronic communication (within the meaning given by section
15(1) of the Electronic Communications Act 2000 (c.7)) the contents of which are kept
or recorded so that they can be conveniently consulted later by the maker of the report
and those to whom it was made available.

20

87A
(1)

Appeals etc.: undisclosed information
This section applies to any proceedings in the High Court in relation to—
(a) an appeal under section 106(1), 108, 108A or 175(2) to (4) of the 1995 Act;

25

(b) an appeal by way of bill of suspension or advocation;
(c) a reference by the Lord Advocate under section 123 of that Act;
(d) a reference by the Scottish Criminal Cases Review Commission under section
194B of that Act; or
(e) a petition to the nobile officium.

30

35

(2)

In subsection (1) the reference to proceedings in the High Court includes consideration
by a judge of the High Court whether to grant leave to appeal under section 107, 180 or
187 of the 1995 Act.

(3)

If, under subsection (2) of section 87, the lower court in passing sentence on the
offender took into account information contained in a report mentioned in that
subsection, the High Court and the Clerk of Justiciary—
(a) must not disclose the information or the existence of the report to any person other
than the prosecutor, the offender and, with the offender’s agreement, the
offender’s counsel or solicitor; and

40
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(b) must not disclose to any person whether the sentence passed by the lower court is
less than it would have passed but for the assistance given by the offender.
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If, in a case not falling within subsection (3), the High Court or the Clerk of Justiciary
becomes aware of information contained in a report mentioned in subsection (2) of
section 87 or that a court in passing sentence has, under that subsection, taken that
information into account, the High Court or the Clerk of Justiciary must not disclose to
any person the information, the existence of the report or whether the sentence passed
by the lower court on the person to whom the report relates is less than the sentence it
would have passed but for the assistance given by that person.

(5)

Sections 107(10), 113(2), 179(8), 180(10), 186(4)(b), 187(9) and 298(2) of the 1995 Act
do not apply in a case falling within subsection (3) or (4) to the extent that they require a
disclosure which, if made by the High Court or the Clerk of Justiciary, would
contravene the subsection in question.

(6)

Subsection (5) does not, however, operate so as to prevent any disclosure to the Crown
Agent or the Scottish Criminal Cases Review Commission; but subsection (3) or, as the
case may be, subsection (4) applies to the Crown Agent and the Commission in relation
to any such disclosure as it applies to the High Court and the Clerk of Justiciary in
relation to a case falling within that subsection (but not so as to prevent disclosure by the
Crown Agent or the Commission to the High Court).

(7)

Subsections (2) to (5) of section 85 apply to proceedings referred to in subsection (1) of
this section as they apply to proceedings referred to in subsection (1) of that section.

(8)

The Scottish Ministers may, by order, make further provision for the purpose of giving
full effect to the preceding provisions of this section, including provision modifying the
1995 Act.

5

10

15

20

67

Immunity from prosecution
88
25

Investigation and prosecution of crime: conditional immunity from prosecution
(1)

A prosecutor, if of the opinion that for the purposes of the investigation or prosecution
of any offence it is appropriate to give any person immunity from prosecution, may, in
accordance with subsection (11), give the person a written notice under this section (a
“conditional immunity notice”).

(2)

Subject to subsection (3), no proceedings for—
(a) the offence; or

30

(b) any offence of a description,
specified in a conditional immunity notice may be brought against the person to whom
the notice is given and any such proceedings continuing when the notice is given must
be discontinued.
35

(3)

A conditional immunity notice––
(a) must specify the conditions to which its application is subject; and
(b) may specify the circumstances to which it applies or the circumstances to which it
does not apply,
and has effect and ceases to have effect accordingly.

40

(4)

Where a conditional immunity notice has ceased to have effect, a prosecutor must, in
accordance with subsection (12), give to the person to whom the notice was given a
further written notice stating when and the reason why the notice ceased to have effect
(a “cessation notice”).
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(5)

Where—
(a) a person accused of an offence is given a conditional immunity notice relating to
the offence after the person’s first appearance on petition in respect of the offence;
and
(b) a cessation notice is given to the person in respect of the conditional immunity
notice,

5

the person is, for the purposes of section 65(1) of the 1995 Act (time limit for
commencement of trial on indictment), to be regarded as not having first appeared on
petition; accordingly, the time limit specified in that provision begins with the first
appearance of the accused person on petition after the giving of the cessation notice.

10

(6)

Where—
(a) a person who may have committed an offence is given a conditional immunity
notice relating to the offence within any other time limit stipulated by any
enactment for the commencement of proceedings in respect of the offence; and
(b) a cessation notice is given to the person in respect of the conditional immunity
notice,

15

the person is, for the purposes of that enactment, to be regarded as having contravened
or, in the case of a continuing offence, having last contravened the provision creating the
offence on the date of the giving of the cessation notice.
20

(7)

Where—
(a) proceedings against a person for an offence, having been timeously commenced,
are discontinued under subsection (2); and
(b) a cessation notice is given to the person in respect of the conditional immunity
notice,
the person is, for the purposes of any time limit stipulated by an enactment for the
commencement of proceedings in respect of the offence, to be regarded as having
committed the offence or, in the case of a continuing offence, having last committed the
offence on the date of the giving of the cessation notice.

25

(8)

Where—
(a) a conditional immunity notice has ceased to have effect; and

30

(b) proceedings are brought against the person to whom the notice was given in
respect of any offence specified in the notice,
the fact that, before the notice ceased to have effect, communications took place
between the prosecutor or anyone else and the person to whom the notice was given
which would not or might not have taken place but for the notice is not a ground for the
court to determine that the proceedings should not have been brought, or should not be
continued, against that person.

35

(9)
40

Where a person to whom a conditional immunity notice has been given notifies the
specified prosecutor in writing that the person’s address for the purposes of giving a
cessation notice is changed to an address set out in the notification, then that address is
to be treated as the address specified for those purposes in the conditional immunity
notice.

(10) In subsection (9), the “specified prosecutor” is the prosecutor specified in a conditional
immunity notice for the purposes of receiving notification under that subsection.
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(11) A conditional immunity notice is given in accordance with this subsection if—
(a) it is given so as to be received personally by the person to whom it relates;
(b) it is sent—
(i)
5

by first class recorded delivery post to the person’s house or place of
business; or

(ii) in the case of a person who is on bail, by first class recorded delivery post
to his proper domicile of citation (within the meaning of section 25 of the
1995 Act (bail conditions)); or
(c) it is—
(i)

10

given, so as to be received personally; or

(ii) sent by first class recorded delivery post,
to a solicitor who has, under section 72F of that Act, notified the prosecutor that
the solicitor is engaged by the person and who has not, under that section,
informed the prosecutor that the solicitor has been dismissed or has withdrawn,
and, where by virtue of subsection (13) the notice is given by way of an electronic
communication, the person to whom it relates has agreed to its being so given and has
notified the prosecutor of the appropriate number or address of the kind used for
receiving electronic communications.

15

(12) A cessation notice is given in accordance with this subsection if—
(a) it is given so as to be received personally by the person to whom the conditional
immunity notice relates; or

20

(b) it is sent to the person by first class recorded delivery post at the address specified
in the conditional immunity notice for the purposes of the giving of a cessation
notice,
25

and, where by virtue of subsection (13) the notice is given by way of an electronic
communication, the person to whom the conditional immunity notice relates has agreed
to the cessation notice’s being so given and has notified the prosecutor (whether under
subsection (9) or otherwise) of the appropriate number or address of the kind used for
receiving electronic communications.

30

(13) The references in subsections (11) and (12) to the giving or sending of notice in a
specified way include references to its being given by electronic communication (within
the meaning given by section 15(1) of the Electronic Communications Act 2000 (c.7))
the contents of which are kept or recorded so that they can be conveniently consulted
later by the sender and the recipient.
Enforcement of Sea Fisheries (Shellfish) Act 1967

35

88A
(1)

Enforcement of Sea Fisheries (Shellfish) Act 1967
After section 4 of the Sea Fisheries (Shellfish) Act 1967 (c.83) there is inserted—
“4A

Powers of sea-fishery officers in relation to fishing boats to enforce
regulated fishery
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(1)

For the purpose of enforcing restrictions imposed by, or regulations made by,
an order under section 1 conferring a right of regulating a fishery, a British seafishery officer may exercise the powers conferred by subsections (2) to (7) in
relation to—
(a) a Scottish fishing boat wherever it may be;

5

(b) any other fishing boat in the Scottish zone.
(2)

The officer may go on board the boat, with or without persons assigned to
assist in the duties of that officer, and may, for that purpose or for the purpose
of disembarking from the boat, require the boat to stop, and anything else to be
done which will facilitate the boarding of, or as the case may be, disembarking
from, the boat.

(3)

The officer may require the attendance of the master and any other person on
board the boat and may make any examination and inquiry which appears to
the officer to be necessary for the purpose of enforcing such restrictions or
regulations.

(4)

In particular under subsection (3) the officer may—

10

15

(a) search the boat for shellfish or fishing gear;
(b) examine any shellfish on the boat and the equipment (including the
fishing gear) of the boat, and require persons on board the boat to do any
thing which appears to the officer to be necessary for facilitating the
examination;

20

(c) require any person on the boat to produce any relevant document in the
person’s custody or possession;
(d) for the purpose of ascertaining whether an offence under section 3(3) has
been committed, search the boat for any relevant document and may
require any person on board the boat to do anything which appears to the
officer to be necessary for facilitating the search;

25

(e) inspect, take copies of and retain possession of, while any search,
examination or inspection provided for under this subsection is being
carried out, any relevant document produced to the officer or found on
board;

30

35

(f) require the master or any person for the time being in charge of the boat
to render any relevant document on a computer system into visible and
legible form and to produce it in a form in which it may be taken away;
and

40

(g) where the boat is one in relation to which the officer has reason to
suspect that an offence under section 3(3) has been committed, seize and
detain any relevant document produced to the officer or found on board,
for the purpose of enabling the document to be used as evidence in
proceedings for the offence.

45
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(5)

But subsection (4)(g) does not permit any document required by law to be
carried on a boat to be seized and detained except while the boat is detained in
a port.

(6)

In subsection (4), “relevant document” means a document relating to—
(a) the boat; or
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(b) the catching, landing, transportation, transhipment, sale or disposal of
shellfish.
(7)

Where it appears to a British sea-fishery officer that an offence under section
3(3) has at any time been committed the officer—
(a) may take, or require the master of any boat in relation to which the
offence took place to take, the boat and its crew to the port which
appears to the officer to be the nearest convenient port; and

5

(b) may detain, or require the master to detain, the boat in the port.
(8)

Where a British sea-fishery officer detains or requires the detention of a boat
under subsection (7)(b), the officer must serve notice in writing on the master
stating that the boat is or, as the case may be, is required to, be detained until
the time mentioned in subsection (9).

(9)

That time is when the master is served with a notice in writing signed by a
British sea-fishery officer stating that the previous notice ceases to have effect.

10

15

4B

Powers of sea-fishery officers on land to enforce regulated fishery
(1)

For the purpose of enforcing restrictions imposed by, or regulations made by,
an order under section 1 conferring a right of regulating a fishery, a British seafishery officer may exercise the powers conferred by subsections (2) to (11) of
this section in relation to—
(a) any premises (other than a dwelling-house) used for—

20

(i)

carrying on any business in connection with the operation of
fishing boats;

(ii) an activity connected with or ancillary to the operation of fishing
boats; or
(iii) the treatment, storage or sale of shellfish;

25

(b) any vehicle which the officer has reasonable cause to believe is being
used—
(i)

to dredge, fish for or take shellfish; or

(ii) to transport shellfish.
30

(2)

The officer may enter and inspect, at any reasonable time, the premises or
vehicle (and, in the case of a vehicle, for that purpose require the vehicle to
stop or require the operator to take the vehicle to a particular place).

(3)

The officer may, in exercising the power conferred by subsection (2), take with
the officer such other persons as appear to the officer to be necessary and any
equipment or materials.

(4)

The officer may examine any shellfish on the premises or vehicle and require
persons on the premises or vehicle to do anything which appears to the officer
to be necessary for facilitating the examination.

(5)

The officer may on the premises or vehicle carry out such other inspections and
tests as may reasonably be necessary.

35

40
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5

(6)

The officer may require any person not to remove or cause to be removed any
shellfish from the premises or vehicle for such a period as may be reasonably
necessary for the purposes of establishing whether an offence under section
3(3) has at any time been committed.

(7)

The officer may require any person on the premises or vehicle to produce any
relevant document in the person’s custody or possession.

(8)

The officer may, for the purpose of establishing whether an offence under
section 3(3) has been committed, search the premises or vehicle for any
relevant document, and may require any person on the premises or vehicle to
do anything which appears to the officer to be necessary for facilitating the
search.

(9)

The officer may inspect and take copies of any relevant document produced or
found on the premises or vehicle.

10

15

20

(10) The officer may require any person to render any relevant document on a
computer system into a visible and legible form and to produce it in a form in
which it may be taken away.
(11) If the officer has reasonable grounds to suspect that an offence under section
3(3) has been committed, the officer may seize and detain any relevant
document produced or found on the premises or vehicle, for the purpose of
enabling the document to be used as evidence in proceedings for the offence.
(12) A sheriff may, if satisfied by evidence on oath as to the matters mentioned in
subsection (13), grant a warrant authorising a British sea-fishery officer to
enter premises (if necessary using reasonable force), accompanied by such
persons as appear to the officer to be necessary.

25

30

(13) Those matters are—
(a) that there are reasonable grounds to believe that anything which a British
sea-fishery officer has power under this section to examine or inspect is
on the premises and that the examination or inspection is likely to
disclose evidence of the commission of an offence under section 3(3);
and
(b) that any of the following is the case—
(i)

35

admission to the premises has been or is likely to be refused and
that notice of intention to apply for a warrant under subsection (12)
has been given to the occupier;

(ii) an application for admission, or the giving of such notice, would
defeat the object of entry;
(iii) the premises are unoccupied or the occupier is temporarily absent
and it might defeat the object of entry to await the return of the
occupier.

40

(14) A warrant under subsection (12) is valid for the period of one month beginning
with the date on which it is granted or for such shorter period as the sheriff
may specify.
(15) In this section—
“premises” includes land; and
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“relevant document” means a document relating to the catching, landing,
transportation, transhipment, sale or disposal of shellfish.
4C

Powers of British sea-fishery officers to seize fish and fishing gear
(1)

A British sea-fishery officer may seize—
(a) in Scotland or in the Scottish zone; or

5

(b) on a Scottish fishing boat wherever it may be,
any shellfish and any net or other fishing gear to which subsection (2) applies.
(2)

This subsection applies to—
(a) any shellfish in respect of which the officer has reasonable grounds to
suspect that an offence under section 3(3) has been committed;

10

(b) any net or other fishing gear which the officer has reasonable grounds to
suspect has been used in the commission of such an offence.
(3)

In this section—
(a) “Scotland” has the meaning given by the Scotland Act 1998 (c.46); and
(b) references to shellfish include any receptacle which contains shellfish.

15

4D

Sections 4A to 4C: supplementary
(1)

20

A British sea-fishery officer, or a person assisting such an officer by virtue of
section 4A(2) or 4B(3) or (12), is not liable in any civil or criminal proceedings
for anything done in the purported exercise of a power conferred by section
4A, 4B or 4C if the court is satisfied—
(a) that the act was done in good faith;
(b) that there were reasonable grounds for doing it; and
(c) that it was done with reasonable skill and care.

(2)

A person who—
(a) fails without reasonable excuse to comply with any requirement imposed
on the person by a British sea-fishery officer under a power conferred by
section 4A or 4B;

25

(b) without reasonable excuse prevents, or attempts to prevent, any other
person from complying with such a requirement; or
(c) obstructs such an officer in the exercise of any of those powers or the
powers conferred by section 4C,

30

shall be guilty of an offence.
(3)

A person who commits an offence under subsection (2) is liable—
(a) on summary conviction, to a fine not exceeding the statutory maximum;
(b) on conviction on indictment, to a fine.”.

35

(2)

In section 22 of the Sea Fisheries (Shellfish) Act 1967 (c.83) (interpretation), after the
definition of “sea fishing boat” there is inserted the following definition—
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““Scottish fishing boat” means a fishing vessel registered in the register
maintained under section 8 of the Merchant Shipping Act 1995 (c.21)
whose entry in the register specifies a port in Scotland as the port to
which the vessel is to be treated as belonging;”.
(3)

5

In section 15 of the Sea Fisheries Act 1968 (c.77) (amendment of Sea Fisheries
(Shellfish) Act 1967), after subsection (2) there is inserted—
“(2A) The reference in section 3(1) of the Sea Fisheries (Shellfish) Act 1967 to an
order under section 1 of that Act conferring on the grantees a right of
regulating a fishery which imposes restrictions on, or makes regulations
respecting, the dredging, fishing for and taking of shellfish shall be construed
as including a reference to an order under section 1 of that Act conferring on
the grantees such a right which enables the grantees, with the consent of the
appropriate Minister, to impose such restrictions or make such regulations; and
the references in sections 3(1)(a), (2) and (3) of that Act to restrictions and
regulations shall be construed as including a reference to restrictions so
imposed and regulations so made.

10

15

(2B) The references in sections 4A(1) and 4B(1) of the Sea Fisheries (Shellfish) Act
1967 to restrictions imposed by, or regulations made by, an order under section
1 of that Act conferring a right of regulating a fishery, shall be construed as
including a reference to restrictions imposed by, or regulations made by, the
grantees by virtue of an order under section 1 of that Act which enables the
grantees, with the consent of the appropriate Minister, to impose such
restrictions or make such regulations.”.

20

PART 4
GENERAL

25

89

Meanings of “the 1967 Act”, “the 1995 Act” and “the 2003 Act”
In this Act—
“the 1967 Act” means the Police (Scotland) Act 1967 (c.77);
“the 1995 Act” means the Criminal Procedure (Scotland) Act 1995 (c.46); and
“the 2003 Act” means the Sexual Offences Act 2003 (c.42).

30

90

35

91

Equal opportunities
(1)

A person discharging a function by virtue of this Act shall discharge that function in a
manner that encourages equal opportunities and in particular the observance of the equal
opportunity requirements.

(2)

In subsection (1), “equal opportunities” and “equal opportunity requirements” have the
same meanings as in Section L2 of Part II of Schedule 5 to the Scotland Act 1998 (c.46).
Modifications of enactments
Schedule 5 (which contains modifications of enactments) has effect.
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Ancillary provision
(1)

The Scottish Ministers may by order make such supplementary, incidental,
consequential, transitory, transitional or saving provision as they consider necessary or
expedient for the purposes of, in consequence of or for giving full effect to this Act or
any provision of it.

(2)

An order under subsection (1) may modify any enactment (including this Act).

5

93

10

75

Subordinate legislation
(1)

The powers of the Scottish Ministers under this Act to make orders and regulations are
exercisable by statutory instrument.

(2)

Each of those powers includes power to make—
(a) different provision for different purposes; and
(b) supplementary, incidental, consequential, transitory, transitional or saving
provision.

(3)

Subject to subsections (4) and (5), a statutory instrument containing an order or
regulations made under this Act is subject to annulment in pursuance of a resolution of
the Scottish Parliament.

(4)

The following statutory instruments are not to be made unless a draft of the instrument
has been laid before, and approved by, the Scottish Parliament—

15

(a) a statutory instrument containing an order under section 19(1) or 22(1), paragraph
11(5) of schedule 1, or paragraph 8(1) of schedule 2; or

20

(c) a statutory instrument containing an order under section 92(1) containing
provisions which add to, replace or omit any part of the text of an Act.
(5)
94
25

95
30

Subsection (3) does not apply to an order under section 94(1).
Commencement

(1)

This Act comes into force in accordance with provision made by order by the Scottish
Ministers.

(2)

Subsection (1) does not apply to this section or section 89, 90, 92, 93 or 95.
Short title
This Act may be cited as the Police, Public Order and Criminal Justice (Scotland) Act
2006.
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SCHEDULE 1
(introduced by section 1(2))
THE SCOTTISH POLICE SERVICES AUTHORITY
Interpretation
5

1

In this schedule—
“lay member” means a person who is neither a police authority member nor a
police force member;
“local authority” means a council constituted under section 2 of the Local
Government etc. (Scotland) Act 1994 (c.39);
“police authority member” means a person—

10

(a)

who is a member of a local authority; and

(b) who, whether by election or otherwise, has the function of chairing
meetings of any of the police bodies (whether or not referred to in that
capacity as “convener”); and
“police force member” means a person who holds the rank of chief constable in a
police force.

15

Status
2 (1)

The Authority—
(a) is not a servant or agent of the Crown; and
(b) has no status, immunity or privilege of the Crown.

20

(2)

The Authority’s property is not property of, or property held on behalf of, the Crown.

Membership
3 (1)

25

The Scottish Ministers must appoint the members of the Authority.

(2)

Each member must fall within one of the categories mentioned in sub-paragraph (3).

(3)

Those categories are—
(a) police force members;
(b) police authority members;
(c) lay members.

(4)
30

The Authority is to consist of not more than 10 members and, subject to sub-paragraph
(5), must include—
(a) a convener (who must be a lay member); and
(b) at least two members (not including the convener) falling within each of the
categories mentioned in sub-paragraph (3).

(5)
35
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(a) prevent the Authority from operating; or
(b) prevent or impede the effective or efficient operation of the Authority.

5

(5A) A person may be appointed as a police force member of the Authority only if nominated
for such appointment by persons whom the Scottish Ministers consider represent the
interests of chief constables of police forces.
(5B) A person may be appointed as a police authority member of the Authority only if
nominated for such appointment by persons whom the Scottish Ministers consider
represent the interests of police bodies.
(5C) Sub-paragraph (4)(b) does not apply if—
(a) the Scottish Ministers request the persons referred to in sub-paragraph (5A) or
(5B) to nominate persons for appointment as a police force member or a police
authority member of the Authority; and

10

(b) the persons requested fail, within such reasonable time as the Scottish Ministers
may specify, to comply with the request.
15

(6)

A person is disqualified from appointment, and from holding office, as a police
authority member or a lay member of the Authority if that person is—
(a) a member of—
(i)

the House of Lords;

(ii) the House of Commons;
(iii) the Scottish Parliament;

20

(iv) the European Parliament; or
(b) disqualified from standing for election as a member of—
(i)

the House of Commons;

(ii) the Scottish Parliament; or
(iii) a local authority.

25

(7)

A person is disqualified from appointment, and from holding office, as a lay member of
the Authority if that person is—
(a) a constable of a police force;
(aa) a member of—

30

(i)

a police force maintained under section 2 of the Police Act 1996 (c.16);

(ii) the metropolitan police force or of the City of London police force;
(iii) the Police Service of Northern Ireland;

35

(iv) the Ministry of Defence Police appointed on the nomination of the
Secretary of State under section 1 of the Ministry of Defence Police Act
1987 (c.4);
(v) the British Transport Police Force;
(vi) the Civil Nuclear Constabulary;
(vii) the States of Jersey Police Force;
(viii) the salaried police force of the Island of Guernsey; or
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(ix) the Isle of Man Constabulary;
(ab) a member of the Serious Organised Crime Agency;
(b) a member of a local authority; or
(c) a member of staff of the Authority.
5

(8)

The Scottish Ministers may by order amend sub-paragraph (4) by substituting for the
maximum number of members for the time being specified there such other number as
they think fit.

(9)

Before making an order under sub-paragraph (8) the Scottish Ministers must consult—
(a) the Authority;
(b) persons whom the Scottish Ministers consider represent the interests of chief
constables of police forces; and

10

(c) persons whom the Scottish Ministers consider represent the interests of police
bodies.
Deputy convener
15

5

Members of the Authority must elect, from among their number, a member to chair
meetings when the convener is not present (the “deputy convener”).

Tenure

20

25

6 (1)

Subject to this paragraph, each member holds and vacates office on such terms and
conditions, and for such period, as the Scottish Ministers may determine.

(3)

The Scottish Ministers may, on the expiry of a period of appointment of a member,
reappoint the member for a single further period.

(5)

Each member may, by written notice to the Scottish Ministers, resign as a member.

(6)

A police force member ceases to be a member of the Authority on ceasing to hold the
rank of chief constable of a police force.

(7)

Subject to sub-paragraphs (8) and (9), a police authority member ceases to be a member
of the Authority on ceasing to be a member of a local authority.

(8)

Sub-paragraph (9) applies where a member of the Authority ceases to be a member of a
local authority by reason only of the member’s retirement by virtue of section 5(4) of
the Local Government etc. (Scotland) Act 1994 (c.39) (elections and terms of office of
councillors).

(9)

Where—

30

35

(a) the member had the function of chairing meetings of a police authority, the
member continues to hold office as a member of the Authority until the date of the
first meeting of the local authority following the election in consequence of which
that person retired;
(b) the member had the function of chairing meetings of a joint police board, the
member continues to hold office as a member of the Authority until the date of the
first meeting of the board following the election in consequence of which that
person retired.
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Removal from office
7 (1)
(2)

The Scottish Ministers may remove a person from office as a member of the Authority if
they consider that any of the grounds mentioned in sub-paragraph (2) is satisfied.
Those grounds are—
(a) the member’s estate has been sequestrated or the member has been adjudged
bankrupt, has made an arrangement with creditors, or has granted a trust deed for
creditors or a composition contract;

5

(b) the member is incapacitated as a result of physical or mental illness;
(c) the member has, without reasonable excuse, been absent from meetings of the
Authority for a period longer than 4 consecutive months;

10

(d) the member has, without reasonable excuse, been absent from 3 consecutive
meetings of the Authority;
(e) the member has been convicted (whether before or after the member’s
appointment) of a criminal offence;
(f) the member has failed to comply with the terms of the member’s appointment;

15

(g) the member, being a police force member, has been suspended from duty by
virtue of regulations made under section 26 of the 1967 Act;
(h) the member, being a police authority member, has had the member’s entitlement
to attend meetings suspended under section 19(1)(b) or (c) of the Ethical
Standards in Public Life etc. (Scotland) Act 2000 (asp 7); or

20

(i) the member is otherwise unfit or unable to carry out the member’s functions as
convener or member.
Members to ensure Authority is run efficiently and effectively
8

It is the duty of each member to ensure that the Authority is run efficiently and
effectively.

25

Remuneration and pensions of convener and lay members
9 (1)

The Authority must pay to the convener and each of the other lay members such
remuneration, allowances and expenses as the Scottish Ministers determine.

(2)

The Authority must pay or make arrangements for the payment of such pensions,
allowances or gratuities to, or in respect of, any person who has ceased to be the
convener or a lay member of the Authority as the Scottish Ministers determine.

(3)

The reference in sub-paragraph (2) to pensions, allowances and gratuities includes
pensions, allowances and gratuities by way of compensation for loss of office.

(4)

The arrangements mentioned in sub-paragraph (2) may include—

30

(a) the making of contributions or payments towards provision for pensions,
allowances or gratuities mentioned there; and

35

(b) the establishment and administration of pension schemes.
(5)
40

Sub-paragraph (6) applies where a person ceases to be the convener or a lay member of
the Authority and the Scottish Ministers determine that there are special circumstances
making it right for the person to receive compensation.
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(6)

The Scottish Ministers may direct the Authority to pay such amount of compensation to
the person as the Scottish Ministers consider appropriate.

(7)

Police force members and police authority members are not entitled to remuneration,
allowances or expenses from the Authority in respect of their work as members of the
Authority.

5

Chief Executive
10 (1)

The Authority is to have a Chief Executive who—
(a) must not be a member of the Authority; and
(b) reports to the members of the Authority.

10

(2)

The first appointment of the Chief Executive is to be made by the Scottish Ministers
after consultation with—
(a) persons whom the Scottish Ministers consider represent the interests of chief
constables of police forces;
(b) persons whom the Scottish Ministers consider represent the interests of police
bodies; and

15

(c) if the Scottish Ministers have appointed a person as convener of the Authority,
that person.

20

25

30

(3)

The first appointment of the Chief Executive is to be made on such terms and conditions
as the Scottish Ministers may determine.

(4)

The Authority must pay the person appointed under subsection (3) such remuneration,
allowances and expenses as the Scottish Ministers determine.

(5)

Subsequent appointments of the Chief Executive are to be made by the Authority with
the approval of the Scottish Ministers on such terms and conditions as the Authority
may with such approval determine.

(6)

The Authority must pay the Chief Executive appointed by the Authority such
remuneration, allowances and expenses as the Scottish Ministers determine.

(7)

The Authority must pay or make arrangements for the payment of such pensions,
allowances or gratuities to, or in respect of, any person who has ceased to be the Chief
Executive as the Scottish Ministers determine.

(8)

The reference in sub-paragraph (7) to pensions, allowances and gratuities includes
pensions, allowances and gratuities by way of compensation for loss of employment.

(9)

The arrangements mentioned in sub-paragraph (7) may include—
(a) the making of contributions or payments towards provision for pensions,
allowances or gratuities mentioned there; and
(b) the establishment and administration of pension schemes.

35

Staff of the Authority

40
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11 (1)

Subject to sub-paragraphs (4)(b) and (4B)(a), the Authority may appoint other
employees on such terms and conditions as the Authority determines.

(2)

The Authority may make arrangements for constables of police forces to be seconded to
the Authority to serve as members of its staff.
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(2A) The Authority may make arrangements for persons falling within sub-paragraph (2B) to
be seconded to the Authority to serve as members of its staff.
(2B) A person falls within this sub-paragraph if the person is a member of—
(a) a police force maintained under section 2 of the Police Act 1996 (c.16);
(b) the metropolitan police force or of the City of London police force;

5

(c) the Police Service of Northern Ireland;
(d) the Ministry of Defence Police appointed on the nomination of the Secretary of
State under section 1 of the Minister of Defence Police Act 1987 (c.4);
(e) the British Transport Police;
(f) the Civil Nuclear Constabulary;

10

(g) the States of Jersey Police Force;
(h) the salaried police force of the Island of Guernsey;
(i) the Isle of Man Constabulary; or
(j) the Serious Organised Crime Agency.
15

(3)

Sub-paragraph (4) applies if—
(a) a constable is seconded to the Authority under sub-paragraph (2); and
(b) the Authority does not appoint the constable to be a police member of the Agency
in accordance with paragraph 6 of schedule 2.

(4)

The constable—
(a) is engaged with the Authority on a period of relevant service within the meaning
of section 38A(1)(bd) of the 1967 Act;

20

(b) is, subject to sub-paragraph (5), appointed on such terms and conditions as the
Authority may, with the approval of the Scottish Ministers, determine; and
(c) is under the direction and control of the Authority.
25

(4A) Sub-paragraph (4B) applies if—
(a) a person is seconded to the Authority under sub-paragraph (2A); and
(b) the Authority does not appoint the person to be a police member of the Agency in
accordance with paragraph 6 of schedule 2.
(4B) The person—
(a) is, subject to sub-paragraph (5), appointed on such terms and conditions as the
Authority may, with the approval of the Scottish Ministers, determine; and

30

(b) is under the direction and control of the Authority.

35

(4C) A determination under sub-paragraph (4)(b) or (4B)(a) may be made by reference to
provision made from time to time by or under regulations under section 26 of the 1967
Act or section 21 of this Act.
(5)

The Scottish Ministers may by order apply such provisions of the 1967 Act and
subordinate legislation made under it (subject to such modifications as they consider
appropriate) to––
(a) constables seconded to the Authority under sub-paragraph (2); or
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(b) persons seconded to the Authority under sub-paragraph (2A),
who are not appointed to be police members of the Agency in accordance with
paragraph 6 of schedule 2.
(6)
5

Before making an order under sub-paragraph (5) other than an order with respect to any
of the matters mentioned in section 61(1) of the Police Act 1996 (c.16), the Scottish
Ministers must—
(a) submit a draft to the Police Advisory Board for Scotland; and
(b) consider any representations made by the Board as to the draft.

Remuneration and pensions of staff
10

15

12 (1)

Subject to section 21, paragraph 11(5) of this schedule and paragraph 8(1) of schedule 2,
the Authority must pay to members of its staff such remuneration, allowances and
expenses as the Authority determines.

(1A) A determination under sub-paragraph (1) as respects persons within sub-paragraph (1B)
may be made by reference to provision made from time to time by or under regulations
under section 26 of the 1967 Act or section 21 of this Act.
(1B) Those persons are—
(a) constables seconded to the Authority under paragraph 11(2); and
(b) persons seconded to the Authority under paragraph 11(2A),
who are not appointed to be police members of the Agency in accordance with
paragraph 6 of schedule 2.

20

(1C) A determination under sub-paragraph (1) as respects police members of the Agency may
be made by reference to provision made from time to time by or under regulations under
section 26 of the 1967 Act.
(2)

The Authority may pay or make arrangements for the payment of pensions, allowances
or gratuities to, or in respect of, any person who has ceased to be a member of staff.

(3)

The reference in sub-paragraph (2) to pensions, allowances and gratuities includes
pensions, allowances and gratuities by way of compensation for loss of employment or,
as the case may be, loss of office.

(4)

The arrangements mentioned in sub-paragraph (2) may include—

25

(a) the making of contributions or payments towards provision for pensions,
allowances or gratuities mentioned there; and

30

(b) the establishment and administration of pension schemes.
(5)

35

Committees and sub-committees
13 (1)
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In this paragraph references to members of staff of the Authority do not include the
Chief Executive or the Director General or Deputy Director General of the Agency.

The Authority may establish committees for any purpose.

(2)

Any committee so established may establish sub-committees.

(3)

Any such committee or sub-committee must be chaired by a member of the Authority.
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(4)

A person who is not a member of the Authority may be appointed to any such
committee or sub-committee.

(5)

Subject to sub-paragraph (6), the Authority may pay such remuneration, allowances and
expenses as it may determine to a member of any such committee or sub-committee who
is not—

5

(a) a member of the Authority; or
(b) a member of the Authority’s staff.
(6)

Sub-paragraph (5) does not apply to a member of a committee or sub-committee who
is—
(a) a constable of, or otherwise employed by, a police force; or

10

(b) a member of a local authority.
Procedure
14 (1)

Subject to sub-paragraph (2), the Authority may regulate—
(a) its own procedure (including the number of members required to constitute a
quorum); and

15

(b) the procedure (including the number of members required to constitute a quorum)
of its committees and sub-committees.
(2)
20

Any determination as to the quorum for meetings of the Authority or any of its
committees or sub-committees must be made at a meeting of the Authority attended by
the convener and at least 4 other members.

Delegation of functions
15 (1)

Subject to sub-paragraph (2), the Authority may authorise—
(a) any of its committees; or
(b) any of its members of staff,
to perform on behalf of the Authority such of its functions as it may determine.

25

(2)

The Authority may not authorise any of its committees to perform on its behalf any
functions of the Authority under Part V of the Police Act 1997 (c.50).

(3)

A committee of the Authority may authorise—
(a) any of its sub-committees; or
(b) any of the Authority’s members of staff,

30

to perform on behalf of the committee such of its functions as it may determine.
Incidental powers
16 (1)
35

The Authority may do anything which appears necessary or expedient for the purpose
of, or in connection with, or which appears conducive to, the carrying out of its
functions, including in particular—
(a) entering into contracts;
(b) acquiring and disposing of property (whether heritable or moveable);
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(c) borrowing money;
(d) forming or promoting (whether alone or with another) companies (within the
meaning of the Companies Act 1985 (c.6)).
(2)

The power conferred by sub-paragraph (1)(b) includes power to accept—
(a) gifts of money; and

5

(b) gifts or loans of other property,
on such terms as the Authority considers appropriate.

10

(3)

The Authority may not exercise the powers conferred by paragraphs (b) to (d) of subparagraph (1) without the consent of the Scottish Ministers.

(4)

Such consent may be given—
(a) with respect to a particular case or a particular class of cases;
(b) subject to such conditions as the Scottish Ministers consider appropriate.

Accounts
17 (1)

The Authority must—
(a) keep proper accounts and proper records in relation to the accounts; and

15

(b) prepare a statement of accounts in respect of each financial year,
in relation to each of the Authority and the Agency.

20

(2)

A statement of accounts under sub-paragraph (1) must be in such form and contain such
information as the Scottish Ministers may direct.

(3)

The Authority must send a copy of each statement of accounts to the Scottish Ministers.

(4)

The Scottish Ministers must send a copy of each statement of accounts to the Auditor
General of Scotland for auditing.

SCHEDULE 2
(introduced by section 12(2))
MEMBERSHIP OF THE SCOTTISH CRIME AND DRUG ENFORCEMENT AGENCY

25

The Director General

30

1 (1)

The first Director General of the Agency is to be the person who, immediately before
the coming into force of this paragraph, is the Director of the Scottish Drug
Enforcement Agency (“the old Agency”).

(2)

The first Director General holds office as Director General until the term of appointment
as Director of the old Agency would have ended.

(3)

Each subsequent Director General —
(a) is to be appointed by the Authority; and
(b) holds office for a term of 3 years.

35
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(5)

The Authority may extend the Director General’s term of office by a single period not
exceeding 3 years.
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A person is disqualified from appointment, and from holding office, as Director General
if that person is a member of the Authority.

(6A) A person may be appointed as Director General only if the person satisfies any
requirements that the Scottish Ministers may specify in regulations and—
(a) holds the rank of deputy chief constable in a police force; or

5

(b) is eligible to apply for a post of that rank.
(6B) Despite section 5(3) of the 1967 Act, a person referred to in sub-paragraph (6A)(b) who
is appointed as Director General is, by virtue of the appointment, promoted to the rank
of deputy chief constable.
10

(7)

The Scottish Ministers may by order amend sub-paragraphs (6A) and (6B) so as to
substitute for the rank for the time being specified there another rank.

(8)

In sub-paragraph (1), “the Scottish Drug Enforcement Agency” means the organisation
known by that name and established under section 36(1)(a)(ii) of the 1967 Act.

The Deputy Director General
15

2 (1)

The first Deputy Director General of the Agency is to be the person who, immediately
before the coming into force of this paragraph, is the Deputy Director of the old Agency.

(1A) The first Deputy Director General holds office as Deputy Director General until the term
of appointment as Deputy Director of the old Agency would have ended.
(1B) Each subsequent Deputy Director General—
(a) is to be appointed by the Authority; and

20

(b) holds office for a term of 3 years.
(3)

The Authority may extend the Deputy Director General’s term of office by a single
period not exceeding 3 years.

(4)

A person is disqualified from appointment, and from holding office, as Deputy Director
General if that person is a member of the Authority.

25

(4A) A person may be appointed as Deputy Director General only if the person satisfies any
requirements that the Scottish Ministers may specify in regulations and—
(a) holds the rank of assistant chief constable in a police force; or
(b) is eligible to apply for a post of that rank.
30

35

(4B) Despite section 5(3) of the 1967 Act, a person referred to in sub-paragraph (4A)(b) who
is appointed as Deputy Director General is, by virtue of the appointment, promoted to
the rank of assistant chief constable.
(5)

The Scottish Ministers may by order amend sub-paragraphs (4A) and (4B) so as to
substitute for the rank for the time being specified there another rank.

(6)

In sub-paragraphs (1) and (1A), “the old Agency” has the meaning given by paragraph
1(1).

Termination or suspension of appointment of Director General and Deputy Director General
3 (1)
40

Where the Authority has complied with sub-paragraphs (2) to (4) in relation to the
Director General, it may call on the Director General to retire or to resign from office as
Director General—
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(a) in the interests of efficiency or effectiveness; or
(b) by reason of any misconduct by the Director General.
(2)

The Authority must give the Director General—
(a) an explanation in writing of the grounds on which the Authority proposes to call
upon the Director General to retire or resign as mentioned in sub-paragraph (1)(a)
or (b); and

5

(b) an opportunity to make representations to the Authority (including an opportunity
to make them in person).
(3)

The Authority must consider any representations made by or on behalf of the Director
General.

(4)

The Authority must consult the Scottish Ministers.

(5)

If the Director General is, under sub-paragraph (1), called upon to retire or resign, the
Director General must retire or resign with effect from—

10

(a) such date as the Authority may specify; or
(b) such earlier date as may be agreed between the Director General and the
Authority.

15

20

25

(6)

If the Authority considers that it is necessary for the maintenance of public confidence
in the Agency to do so, the Authority may, after consulting the Scottish Ministers,
suspend the Director General from duty.

(7)

Nothing in this paragraph affects any power of the Authority to terminate or suspend the
Director General’s appointment in accordance with the terms and conditions of that
appointment.

(8)

Sub-paragraphs (1) to (7) apply in relation to the Deputy Director General as they apply
in relation to the Director General.

Director General and Deputy Director General: common provisions
3A(1)

A person appointed as Director General or Deputy Director General—
(a) is, subject to paragraph 8(1), appointed on such terms and conditions as the
Scottish Ministers may specify;
(b) is by virtue of the appointment a member of the staff of the Authority;

30

(c) is, if immediately before appointment a constable of a police force, engaged with
the Agency on a period of relevant service within the meaning of section
38A(1)(bea) of the 1967 Act;
(d) in any other case—
(i)

35
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is, on appointment, appointed to the office of constable of the Agency; and

(ii) must on appointment make before a sheriff or a justice of the peace a
declaration in such terms as the Scottish Ministers may determine covering
the proper discharge of the duties of the office.

Police, Public Order and Criminal Justice (Scotland) Bill
Schedule 2—Membership of the Scottish Crime and Drug Enforcement Agency

87

(2)

Without prejudice to any other enactment conferring powers on constables for particular
purposes, where the Director General or Deputy Director General makes a declaration
such as is mentioned in sub-paragraph (1)(d)(ii), the Director General or (as the case
may be) the Deputy Director General has all the powers and privileges of a constable
throughout Scotland and (without prejudice to section 1(2) of the 1967 Act) the adjacent
United Kingdom waters.

(3)

In sub-paragraph (2)—

5

“powers” includes powers under any enactment, whenever passed or made;
“United Kingdom waters” means the sea and other waters within the seaward
limits of the territorial sea;

10

and in that sub-paragraph, so far as it relates to powers under any enactment, makes
them exercisable throughout the United Kingdom waters whether or not the enactment
applies to those waters apart from this provision.
Remuneration and pensions of Director and Deputy Director
15

4 (1)

Subject to paragraph 8(1), the Authority must pay to the Director General and Deputy
Director General such remuneration, allowances and expenses as the Scottish Ministers
determine.

(2)

The Authority must pay or make arrangements for the payment of such pensions,
allowances or gratuities to, or in respect of, any person who has ceased to be the
Director General or the Deputy Director General as the Scottish Ministers determine.

(3)

The reference in sub-paragraph (2) to pensions, allowances and gratuities includes
pensions, allowances and gratuities by way of compensation for loss of office.

(4)

The arrangements mentioned in sub-paragraph (2) may include—

20

(a) the making of contributions or payments towards provision for pensions,
allowances or gratuities mentioned there; and

25

(b) the establishment and administration of pension schemes.
Delegation of Director General’s functions
5 (1)

The Deputy Director General may carry out any of the functions of the Director General
under this Act or any other enactment—
(a) during any absence, incapacity or suspension from duty of the Director General;
or

30

(b) during any vacancy in the office of Director General.
(2)

Anything authorised or required to be done by the Director General may be done by any
other member of the Agency who is authorised for the purpose by the Director General
(whether generally or specifically).

(3)

Sub-paragraph (2) does not apply to anything authorised or required to be done by the
Director General under—

35

(a) Part 3 of the Police Act 1997 (c.50) (authorisation of action in respect of
property); or
40

(b) the Regulation of Investigatory Powers (Scotland) Act 2000 (asp 11).
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Police members
6 (1)
(2)

The police members of the Agency are to be appointed by the Authority.
A person may be appointed under sub-paragraph (1) only if—
(a) the person is a constable who is seconded to the Authority under paragraph 11(2)
of schedule 1;

5

(aa) the person is a person who is seconded to the Authority under paragraph 11(2A)
of schedule 1; or
(b) the person has any qualifications for appointment as a constable which are
specified in regulations under section 21 and the appointment is to a police rank in
the Agency.

10

(3)

A police member of the Agency appointed by virtue of sub-paragraph (2)(a)—
(a) is engaged with the Agency on a period of relevant service within the meaning of
section 38A(1)(be) of the 1967 Act;
(b) does not, by virtue of the appointment, cease to be a member of staff of the
Authority.

15

(3A) A police member of the Agency appointed by virtue of paragraph (2)(aa)—
(a) does not, by virtue of the appointment, cease to be a member of staff of the
Authority;
(b) is, on appointment, appointed to the office of constable of the Agency; and
(c) must on appointment make before a sheriff or a justice of the peace a declaration
in such terms as the Scottish Ministers may determine concerning the proper
discharge of the duties of that office.

20

(4)

A police member of the Agency appointed by virtue of sub-paragraph (2)(b)—
(a) becomes, on appointment, a member of staff of the Authority;
(b) is, on appointment, appointed to the office of constable of the Agency; and

25

(c) must on appointment make before a sheriff or a justice of the peace a declaration
in such terms as the Scottish Ministers may determine concerning the proper
discharge of the duties of that office.
(5)

Without prejudice to any other enactment conferring powers on constables for particular
purposes, where a police member of the Agency makes a declaration such as is
mentioned in sub-paragraph (3A)(c) or (4)(c), the member shall have all the powers and
privileges of a constable throughout Scotland and (without prejudice to section 1(2) of
the 1967 Act) the adjacent United Kingdom waters.

(6)

Subject to section 21 and paragraph 8(1) of this schedule, an appointment in accordance
with this paragraph is made on such terms and conditions as the Authority may
determine.

30

35

(6A) A determination under sub-paragraph (6) may be made by reference to provision made
from time to time by or under regulations under section 26 of the 1967 Act.
(7)

Before making an appointment in accordance with this paragraph, or determining the
terms and conditions on which such an appointment is to be made, the Authority must
consult the Director General of the Agency.

(9)

In sub-paragraph (5)—

40
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“powers” includes powers under any enactment, whenever passed or made;
“United Kingdom waters” means the sea and other waters within the seaward
limits of the territorial sea;
and that sub-paragraph, so far as it relates to powers under any enactment, makes them
exercisable throughout the United Kingdom waters whether or not the enactment applies
to those waters apart from this provision.

5

Support staff members
7 (1)

The Authority may appoint support staff members of the Agency.

(2)

A person may be appointed under sub-paragraph (1) only if the person is by virtue of
paragraph 11(1) of schedule 1 an employee of the Authority.

(3)

A person appointed under sub-paragraph (1) does not, by virtue of that appointment,
cease to be a member of staff of the Authority.

10

Supplementary
8 (1)

The Scottish Ministers may by order apply such provisions of the 1967 Act and
subordinate legislation made under it as they think fit (subject to such modifications as
they consider appropriate) to the Director General, the Deputy Director General and
police members of the Agency.

(2)

Before making an order under sub-paragraph (1) other than an order with respect to any
of the matters mentioned in section 61(1) of the Police Act 1996 (c.16), the Scottish
Ministers must—

15

20

(a) submit a draft to the Police Advisory Board for Scotland; and
(b) consider any representations made by the Board as to the draft.

SCHEDULE 3
(introduced by section 29)
TRANSFERS OF STAFF AND PROPERTY

25

PART 1
STAFF TRANSFERS TO THE AUTHORITY AND THE AGENCY
Interpretation
1
30

In this Part—
“central service” has the meaning given by section 38(5) of the 1967 Act;
“relevant service” means relevant service within the meaning of section
38A(1)(bd) or (be) of that Act; and
“transfer day”, in relation to a person, means the day on which a staff transfer
order comes into force in relation to the person.
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Staff transfer orders
2 (1)

The Scottish Ministers may by order (a “staff transfer order”) make provision for or in
connection with—
(a) the transfer of persons employed, by virtue of section 9 of the 1967 Act
(employees other than constables), by police authorities or joint police boards
from any such authority or board to the Authority;

5

(b) the transfer of constables from police forces to relevant service;
(c) the transfer of constables from central service to relevant service.
(2)

A staff transfer order may in particular—
(a) prescribe rules by which the transfer of persons, or classes of person, specified in
the order can be determined;

10

(b) provide that persons, or classes of person, so specified are to become members of
the Agency.
(3)
15

20

Where a staff transfer order makes provision such as is mentioned in paragraph (a) of
sub-paragraph (1), the order may include provision requiring the police authority or joint
police board concerned to make a scheme in relation to the transfer of the staff to whom
the order relates.

(3A) Where a staff transfer order makes provision such as is mentioned in paragraph (b) of
sub-paragraph (1), the order may include provision requiring the maintaining authority
for the police force concerned to make a scheme in relation to the transfer of the staff to
whom the order relates.
(3B) For the purposes of sub-paragraph (3A), the maintaining authority in relation to a police
force is—
(a) where the force is for an area which is not combined by virtue of an amalgamation
scheme under the 1967 Act, the police authority for that area;

25

(b) where the force is for an area consisting of police areas combined by virtue of
such a scheme, the joint police board constituted under the scheme.
(4)

Where a staff transfer order makes provision such as is mentioned in paragraph (c) of
sub-paragraph (1), the Scottish Ministers must make a scheme in relation to the transfer
of the staff to whom the order relates.

(5)

A staff transfer order may include provision requiring a scheme made by virtue of subparagraph (3A) to include provision as to the terms and conditions which are to have
effect in relation to constables who are to be on relevant service.

(6)

Terms and conditions such as are mentioned in sub-paragraph (5) may be included in a
scheme only with the approval of the Scottish Ministers.

(7)

A scheme made under sub-paragraph (4) may include provision—

30

35

(a) for central service to have effect from a time specified in the scheme as relevant
service;
(b) as to the terms and conditions which are to have effect in relation to constables
who are to be on relevant service.

40

Consultation
3 (1)
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(a) the Authority; and
(b) if the order includes—
(i)

provision transferring constables to relevant service falling within section
38A(1)(be) of the 1967 Act; or

(ii) provision such as is mentioned in paragraph 2(2)(b),

5

the Director General of the Agency.
(2)

Before making a scheme by virtue of paragraph 2(3), the police authority or joint police
board concerned must consult the Authority.

(3)

Before making a scheme by virtue of paragraph 2(3A), the police authority or joint
police board concerned must consult—

10

(a) the Authority; and
(b) if the scheme includes provision for or in connection with the transfer of
constables to relevant service within the meaning of section 38A(1)(be) of the
1967 Act, the Director General of the Agency.
15

Effect on existing contracts of employment
4 (1)

This paragraph applies where—
(a) a person is to be transferred by virtue of a staff transfer order under paragraph 2;
and
(b) immediately before the transfer day, the person has a contract of employment with
a police authority or joint police board (the “employer”).

20

(2)

On and after the transfer day the contract of employment has effect as if originally made
between the person and the Authority.

(3)

On the transfer day the rights, powers, duties and liabilities of the employer under or in
connection with the contract of employment of the person are transferred to the
Authority.

(4)

Anything done before the transfer day by or in relation to the employer in respect of the
contract of employment or the person is to be treated on and after that day as having
been done by or in relation to the Authority.

(5)

If, before the transfer day, the person gives notice to the Authority or the person’s
employer that the person objects to becoming a member of staff of the Authority—

25

30

(a) the contract of employment with the employer is, on the day immediately
preceding the day that would, but for the objection, have been the transfer day,
terminated; and
(b) the person is not to be treated (whether for the purpose of any enactment or
otherwise) as having been dismissed by virtue of the giving of such notice.

35

40

(6)

Nothing in this schedule prejudices any right of the person to terminate the contract of
employment if a substantial detrimental change in the person’s working conditions is
made.

(7)

The person has the right to terminate the contract of employment by virtue of the
employer’s identity changing by virtue of the making of the staff transfer order only if it
is shown that, in all the circumstances, the change is—
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(a) significant; and
(b) detrimental,
to the person.
PART 2
TRANSFER OF PROPERTY, RIGHTS AND LIABILITIES TO THE AUTHORITY

5

Interpretation
4A

In this Part, “local authority” means a council constituted under section 2 of the Local
Government etc. (Scotland) Act 1994 (c.39).

Transfer of property, rights and liabilities
10

5 (1)
(2)

The Scottish Ministers may make a transfer scheme.
A transfer scheme is a scheme making provision for or in connection with the transfer to
the Authority of property, rights and liabilities of any of the following—
(a) a police authority;
(b) a joint police board;
(ba) a local authority;

15

(c) the Scottish Ministers.
(d) any other person.

20

(2A) A transfer scheme may make provision by virtue of sub-paragraph (2) only in so far as
the property, rights or liabilities relate to the functions of the Agency (as specified in
section 2(2)) or the police support services.
(3)

A transfer scheme must specify a date (the “transfer date”) on which the transfer is to
take effect; and different dates may be specified in relation to different property, rights
or liabilities.

(4)

On the transfer date—
(a) any property or rights to which a transfer scheme applies transfer to and vest in
the Authority; and

25

(b) any liabilities to which such a scheme applies become liabilities of the Authority.
(5)

A transfer scheme may make provision for the creation of rights, or the imposition of
liabilities, in relation to the property, rights or liabilities transferred by virtue of the
scheme.

(6)

A certificate issued by the Scottish Ministers that any property, right or liability has, or
has not, been transferred by virtue of a transfer scheme is conclusive evidence of the
transfer or the fact that there has not been a transfer.

(7)

A transfer scheme may in particular make provision about the continuation of legal
proceedings.

(8)

A transfer scheme may make provision for the Authority to make any payment which—

30

35

(a) before a day specified in the scheme could have been made by any of the persons
specified in paragraphs (a) to (d) of sub-paragraph (2); but
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(b) is not a liability which can become a liability of the Authority by virtue of a
transfer scheme.
(8A) A transfer scheme may make provision for the payment by the Authority of
compensation in respect of property and rights transferred by virtue of the scheme.
5

(9)

Before making a transfer scheme, the Scottish Ministers must consult—
(a) the Authority;
(b) any police authority, joint police board, local authority or other person whose
property, rights and liabilities (or any of them) are to be transferred by virtue of
the scheme.

SCHEDULE 4
(introduced by section 31(3))

10

THE POLICE COMPLAINTS COMMISSIONER FOR SCOTLAND
Status
1 (1)

The Commissioner—
(a) is not a servant or agent of the Crown; and

15

(b) has no status, immunity or privilege of the Crown.
(2)

The Commissioner’s property is not property of, or property held on behalf of, the
Crown.

Limitations on appointment
20

2 (1)

A person is disqualified for appointment to the office of Commissioner if the person—
(a) is or has been a member of—
(i)

the House of Lords;

(ii) the House of Commons;
(iii) the Scottish Parliament;
25

(iv) the European Parliament; or
(v) a council constituted under section 2 of the Local Government etc.
(Scotland) Act 1994 (c.39);
(b) is or has been a constable of a police force;
(c) is or has been a member of—

30

(i)

a police force maintained under section 2 of the Police Act 1996 (c.16);

(ii) the metropolitan police force or of the City of London police force;
(iii) the Police Service of Northern Ireland;

35

(iv) the Ministry of Defence Police appointed on the nomination of the
Secretary of State under section 1 of the Ministry of Defence Police Act
1987 (c.4);
(v) the British Transport Police Force;
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(vi) the Civil Nuclear Constabulary;
(vii) the States of Jersey Police Force;
(viii) the salaried police force of the Island of Guernsey; or
(ix) the Isle of Man Constabulary;
(ca) is or has been—

5

(i)

a special constable appointed under section 27 of the Police Act 1996
(c.16);

(ii) a member of the Police Service of Northern Ireland Reserve;
(iii) a member of the Ministry of Defence Police by virtue of section 1(1)(b) of
the Ministry of Defence Police Act 1987 (c.4);

10

(iv) a special constable of the British Transport Police Force; or
(v) a member of any force of special constables established for the States of
Jersey, the Island of Guernsey or the Isle of Man;
(cb) is or has been a member of staff of the Authority;
(d) is a lay member (within the meaning given by paragraph 1 of schedule 1);

15

(e) is or has been employed, by virtue of section 9 of the 1967 Act (employees other
than constables) by a police authority or a joint police board;
(f) has been a member of—
(i)

the National Criminal Intelligence Service or;

(ii) the National Crime Squad; or

20

(g) is or has been a member of the Serious Organised Crime Agency.
(2)

The disqualification under sub-paragraph (1)(a) does not extend to any membership
ending more than 3 years before the person is appointed to the office of Commissioner.

(4)

A person who has previously been appointed to the office of Commissioner is not
eligible to be appointed again, except in accordance with sub-paragraph (5).

(5)

A person holding office as Commissioner may be reappointed on the expiry of the
person’s period of appointment, but only if—

25

(a) the person has not previously been reappointed to the office; and
(b) the Scottish Ministers consider that, by reason of special circumstances, it is
desirable in the public interest.

30

Tenure and removal from office
3 (1)
(2)

Subject to this paragraph and paragraph 4, a person holds office as Commissioner on
such terms and conditions as the Scottish Ministers may determine.
The period of a person’s appointment as Commissioner is—
(a) in the case of a first appointment, 3 years; and

35

(b) in the case of a reappointment, 2 years.
(3)
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(4)

The Scottish Ministers may remove a person from the office of Commissioner if
satisfied that any of the grounds mentioned in sub-paragraph (5) is the case.

(5)

Those grounds are—
(a) the person has failed without reasonable excuse to carry out the functions of the
office for a continuous period of 3 months;

5

(b) the person falls within one or more of the sub-sub-paragraphs of paragraph 2(1);
(c) the person has, since appointment, been convicted of a criminal offence;
(d) the person’s estate has been sequestrated or the person has been adjudged
bankrupt, has made an arrangement with creditors or has granted a trust deed for
creditors or a composition contract;

10

(e) the person is subject to a disqualification order under the Company Directors
Disqualification Act 1986 (c.46) or under Part 2 of the Companies (Northern
Ireland) Order 1989 (S.I. 1989/2404 (N.I. 18));
(f) the person has acted improperly in relation to the person’s duties;
(g) the person is otherwise unable or unfit to perform the person’s duties.

15

Remuneration
4

The Commissioner is entitled to—
(a) a salary of such amount; and
(b) such allowances,
as the Scottish Ministers determine.

20

Pensions etc.

25

5 (1)

The Scottish Ministers may pay or make arrangements for the payment of pensions,
allowances or gratuities to, or in respect of, any person who has ceased to hold office as
the Commissioner.

(2)

The reference in sub-paragraph (1) to pensions, allowances and gratuities includes
pensions, allowances and gratuities by way of compensation for loss of office.

(3)

The arrangements mentioned in sub-paragraph (1) may include—
(a) the making of contributions or payments towards provision for pensions,
allowances or gratuities mentioned there; and
(b) the establishment and administration of pension schemes.

30

Vacancy in office of Commissioner

35

6 (1)

The Scottish Ministers may appoint a person (who may be a member of the
Commissioner’s staff) to carry out the functions of the Commissioner during a period in
which the office is vacant (an “acting Commissioner”).

(2)

A person who is disqualified for appointment to the office of Commissioner is also
disqualified for appointment as an acting Commissioner.

(3)

A person appointed to be acting Commissioner—
(a) may, by written notice to the Scottish Ministers, resign at any time;
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(b) may be dismissed by the Scottish Ministers at any time;
(c) in other respects, holds appointment on such terms and conditions as the Scottish
Ministers may determine.
(4)
5

While holding appointment as acting Commissioner, a person is to be treated as the
Commissioner for all purposes other than those of paragraphs 3, 4 and 5.

Staff
7 (1)

10

15

The Commissioner may appoint such staff as the Commissioner considers appropriate.

(2)

Members of staff are to be appointed on such terms and conditions as the Commissioner
determines.

(3)

The Commissioner must pay to members of the Commissioner’s staff such
remuneration, allowances and expenses as the Commissioner determines.

(4)

The Commissioner may pay or make arrangements for the payment of pensions,
allowances or gratuities to, or in respect of, any person who has ceased to be a member
of staff.

(5)

The reference in sub-paragraph (4) to pensions, allowances and gratuities includes
pensions, allowances and gratuities by way of compensation for loss of employment.

(6)

The arrangements mentioned in sub-paragraph (4) may include—
(a) the making of contributions or payments towards provision for pensions,
allowances or gratuities mentioned there; and
(b) the establishment and administration of pension schemes.

20

25

(7)

The Commissioner may make such other arrangements for staffing as the Commissioner
thinks fit.

(8)

Paragraph 1(1) applies to staff appointed under this paragraph as it applies to the
Commissioner.

General powers
8

The Commissioner may do anything which appears necessary or expedient for the
purpose of, or in connection with, or which appears conducive to, the carrying out of the
Commissioner’s functions, including—
(a) entering into contracts; and
(b) acquiring and disposing of property.

30

Financial provision
9 (1)

The Scottish Ministers are to pay—
(a) the salary and allowances of the Commissioner; and
(b) any sums payable by virtue of paragraph 6(3)(c) to, or in respect of, a person who
is appointed, or has ceased to hold office, as acting Commissioner.

35

(2)
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The Commissioner is not to borrow money unless authorised to do so (whether
generally or specially) by the Scottish Ministers.

Accounts
10
5

The Commissioner must, in accordance with such directions as the Scottish Ministers
may give—
(a) keep proper accounting records and accounts;
(b) prepare annual accounts for each financial year;
(c) send a copy of the annual accounts to the Auditor General for Scotland for
auditing.

10

Provision of information
11

The Commissioner must provide the Scottish Ministers with all such information and
documents as appear to them to be required for the purposes of satisfying themselves
that the Commissioner is carrying out the Commissioner’s functions efficiently and
effectively.

SCHEDULE 4A
(introduced by section 50(1))

15

SECTION 49(2)(B): RELEVANT EVENTS ETC.
1
20

For the purpose of section 49(2)(b)—
(a) relevant events are the events specified in the left-hand column of the following
table; and
(b) the prescribed information, in relation to a relevant event, is the information in the
right-hand column of that table opposite the event.
TABLE
Relevant event

25

30

Prescribed information

A change of any of the names of the person The change of name
against whom the football banning order is
made
The first use by that person, after the making of The newly used name
the order, of a name for himself or herself
which was not disclosed by that person at the
time of the making of the order
A change of that person’s home address

The new home address

The acquisition by that person of a temporary The temporary address
address
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A change of that person’s temporary address or The new temporary address or, as the case may
that person’s ceasing to have one
be, the fact that the person has ceased to have a
temporary address

5

The loss of that person’s passport

That fact

That person’s ceasing to have a passport

That fact

Receipt by that person of a new passport

The details of the passport

An application made by that person under That fact
section 53 for variation of the order
10

An application made by that person under That fact
section 54 for termination of the order
An appeal made by that person in relation to That fact
the order

2

In the table in paragraph 1—
“details”, in relation to a passport, means—
(a)

15

the number of the passport;

(b) the dates of issue and expiry of the passport;
(c)

the name and date of birth given in the passport as being those of the
passport holder;

“home address”, in relation to a person, means the address of the person’s sole or
main residence;

20

“loss” includes theft or destruction;
“new”, in relation to a passport, includes replacement;
“temporary address”, in relation to a person, means the address (other than the
person’s home address) of a place at which the person intends to reside, or has
resided, for a period of at least 4 weeks.

25

SCHEDULE 5
(introduced by section 91)
MODIFICATIONS OF ENACTMENTS
PART 1
ACTS

30

The Police (Scotland) Act 1967 (c.77)
1 (1)
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(2)

In section 17(8) (section to be without prejudice to other enactments conferring power
on constables), the words “to section 18 of this Act, and” are repealed.

(3)

Section 26(2C) (requirement of discipline regulations to specify starting point of
disciplinary proceedings for purpose of examination by inspectors of constabulary) is
repealed.

(4)

In section 38 (temporary service outside police force on police duties)—

5

(a) in subsection (3A)—
(i)

for “section 38A(3)” there is substituted “subsection (3) of section 38A”;

(ii) the words “(ba) or” are repealed; and
(iii) for “the said section 38A(1)” there is substituted “subsection (1) of that
section”; and

10

(b) after that subsection there is inserted—
“(3AA)Notwithstanding anything in subsection (3) of section 38A of this Act, a person
engaged on temporary service such as is mentioned in paragraph (bd) or (be),
or service such as is mentioned in paragraph (bea), of subsection (1) of that
section—

15

(a) shall continue to be a constable; and
(b) shall be treated for the purposes of the relevant enactments as if he were
a constable of his police force.
(3AB)In subsection (3AA), “the relevant enactments” means sections 17(1), (4), (5)
and (7A) and 43 of this Act.”.

20

(5)

In section 38A (constable engaged on service outside force)—
(a) in subsection (1)—

25

(zi) in paragraph (b), the words “on which a person is engaged with the consent
of the appropriate authority” are repealed;
(i)

after paragraph (bc) there is inserted—

“(bd) temporary service with the Scottish Police Services Authority on which a
person is engaged with the consent of the appropriate authority;
30

(be) temporary service with the Scottish Crime and Drug Enforcement
Agency on which a person is engaged with the consent of the appropriate
authority;
(bea)service as Director General or Deputy Director General of the Scottish
Crime and Drug Enforcement Agency on which a person is engaged with
the consent of the appropriate authority;

35

(bf) temporary service as an assistant inspector of constabulary under section
56 of the Police Act 1996 (c.16) on which the person is engaged with the
consent of the appropriate authority;”;
(ia) in paragraph (d), for “Royal Ulster Constabulary” there is substituted
“Police Service of Northern Ireland”; and

40

(ii) in paragraph (f), for “2001” there is substituted “2002”;
(ab) after subsection (5) there is inserted—
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“(5A) If, when engaged on relevant service to which subsection (1)(bea) applies, a
person is promoted by virtue of paragraph 1(6B) or 2(4B) of schedule 2 to the
Police, Public Order and Criminal Justice (Scotland) Act 2006, paragraphs (a)
and (b) of subsection (5) of this section apply as if the person had been
promoted in his police force.”;

5

(b) in subsection (6)(a), after “(bc),” there is inserted “(bd), (be), (bea), (bf)”; and
(c) in subsection (7)(b), for “Royal Ulster Constabulary” there is substituted “Police
Service of Northern Ireland.”.
(6)

In section 40 (duty of police authorities and inspectors of constabulary to keep informed
about the manner of dealing with police complaints), the words “and inspectors of
constabulary” are repealed.

(7)

Section 40A (which makes provision for the examination by inspectors of constabulary
of the handling of complaints against constables) is repealed.

(8)

In section 41(1) (assaults on constables etc.), paragraph (i) and, in paragraph (ii), the
words “where he has, within the first-mentioned period, been convicted of an offence
against this section,” are repealed.

10

15

The Criminal Justice Act 1988 (c.33)
2

In section 142(3) of the Criminal Justice Act 1988 (power of justice of peace to
authorise entry and search of premises for offensive weapons), for “subsection (1)(b)”
there is substituted “subsection (1)(c)”.

20

The Criminal Procedure (Consequential Provisions) (Scotland) Act 1995 (c.40)
3

25

In Part II of Schedule 2 to the Criminal Procedure (Consequential Provisions) (Scotland)
Act 1995 (increase in certain penalties), the entry relating to section 41(1) of the 1967
Act is repealed.

The Criminal Procedure (Scotland) Act 1995 (c.46)
3A(1)

The 1995 Act is modified as follows.

(2)

In section 18 (prints, samples etc. in criminal investigations), in each of subsections (3)
and (4), after “(6)” there is inserted “or (6A)”.

(3)

In section 19A(3) (limitation on exercise of power to take samples etc from persons
convicted of sexual and violent offences), for “19(1)(a) of this Act” there is substituted
“subsection (2) of section 19 of this Act in a case where the power conferred by that
subsection was exercised by virtue of subsection (1)(a) of that section”.

30

The Police Act 1996 (c.19)
3AA(1) The Police Act 1996 is modified as follows.
35

(2)

After section 60 (regulations for police federations), there is inserted—
“60A
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(1)

For the purposes of sections 59 and 60, persons appointed as police members
of the Scottish Crime and Drug Enforcement Agency in accordance with
paragraph 6 of schedule 2 to the 2006 Act shall be treated as members of a
police force in Scotland, and references in section 59 to police service shall be
construed accordingly.

(2)

The reference in section 59(2) to regulations made in accordance with section
26(2A) of the Police (Scotland) Act 1967 shall—

5

(a) in the case of police members of the Scottish Crime and Drug
Enforcement Agency, be construed as a reference to regulations made in
accordance with either of—

10

(i)

section 21(2)(a) of the 2006 Act, and

(ii) section 26(2A) of the Police (Scotland) Act 1967 as applied to
police members of that Agency by virtue of paragraph 8(1) of
schedule 2 to the 2006 Act;
(b) in the case of persons engaged on relevant service within paragraph (bd)
of section 38A(1) of the Police (Scotland) Act 1967 (temporary service
with the Scottish Police Services Authority), be construed as a reference
to regulations made in accordance with section 26(2A) of the Police
(Scotland) Act 1967 as applied to such persons by virtue of paragraph
11(5) of schedule 1 to the 2006 Act.

15

20

(3)

The reference in section 60(3) to regulations under section 26 of the Police
(Scotland) Act 1967 shall—
(a) in the case of police members of the Scottish Crime and Drug
Enforcement Agency, be construed as a reference to regulations under
either of—

25

(i)

section 21 of the 2006 Act, and

(ii) section 26 of the Police (Scotland) Act 1967 as applied to police
members of that Agency by virtue of paragraph 8(1) of schedule 2
to the 2006 Act;
(b) in the case of persons engaged on relevant service within paragraph (bd)
of section 38A(1) of the Police (Scotland) Act 1967, be construed as a
reference to regulations made under section 26 of the Police (Scotland)
Act 1967 as applied to such persons by virtue of paragraph 11(5) of
schedule 1 to the 2006 Act.

30

35

(4)

For the purposes of paragraphs (c) and (d) of subsection (2) of section 60—
(a) the Scottish Police Services Authority shall be treated as a police
authority, and
(b) the Director General of the Scottish Crime and Drug Enforcement
Agency shall be treated as a chief officer of police,
and the reference in paragraph (d) of that subsection to police purposes shall be
construed accordingly.

40

(5)

In this section, “the 2006 Act” means the Police, Public Order and Criminal
Justice (Scotland) Act 2006.”.
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(3)

In section 61 (Police Negotiating Board for the United Kingdom), in subsection (1),
after paragraph (c) there is inserted—
“(ca) the Scottish Police Services Authority,
(cb) constables seconded to that Authority under paragraph 11(2) of schedule
1 to the Police, Public Order and Criminal Justice (Scotland) Act 2006
but not appointed to be police members of the Scottish Crime and Drug
Enforcement Agency in accordance with paragraph 6 of schedule 2 to
that Act,

5

(cc) persons seconded to that Authority under paragraph 11(2A) of schedule
1 to that Act but not appointed as mentioned in paragraph (cb),

10

(cd) persons appointed as police members of the Scottish Crime and Drug
Enforcement Agency in accordance with paragraph 6 of schedule 2 to
that Act,”.
(4)
15

In section 62 (functions of the Board with respect to regulations)—
(a) in subsection (1A)—
(i)

the words “regulations under section 26 or 27 of the Police (Scotland) Act
1967 (other than regulations relating to special constables)” become
paragraph (a) of the subsection;

(ii) after that paragraph there is inserted—
20

“(b) regulations under section 21 of the Police, Public Order and Criminal
Justice (Scotland) Act 2006 or an order under paragraph 11(5) of
schedule 1 to, or paragraph 8(1) of schedule 2 to, that Act,”
(iii) after “regulations”, where last occurring, there is inserted “or order”; and
(b) after that subsection there is inserted—

25

30

“(1AA)Before determining the terms and conditions on which an appointment
mentioned in subsection (1AB) below is made, the Scottish Police Services
Authority shall—
(a) consult the Police Negotiating Board for the United Kingdom about any
term or condition which relates to any of the matters mentioned in
section 61(1) (other than pensions), and
(b) take into consideration any recommendation made by the Board.
(1AB)Those appointments are—

35

(a) the appointment of a constable seconded as a member of the staff of the
Authority under paragraph 11(2) of schedule 1 to the Police, Public
Order and Criminal Justice (Scotland) Act 2006,
(b) the appointment of a person seconded as member of staff of the
Authority under paragraph 11(2A) of schedule 1 to that Act, and

40
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(c) the appointment of a person as a police member of the Scottish Crime
and Drug Enforcement Agency in accordance with paragraph 6 of
schedule 2 to that Act.
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(1AC)Before determining the terms and conditions on which the Director General or
the Deputy Director General of the Scottish Crime and Drug Enforcement
Agency is to be appointed, the Scottish Ministers shall—
(a) consult the Police Negotiating Board for the United Kingdom about any
term or condition which relates to any of the matters mentioned in
section 61(1) (other than pensions), and

5

(b) take into consideration any recommendation made by the Board.”; and
(c) in subsection (2), after “above” there is inserted “, or for the purposes of
subsection (1AA) or (1AC) above,”.
10

(5)

In section 63 (Police Advisory Boards for England and Wales and for Scotland), after
subsection (1) there is inserted—
“(1ZA)The Police Advisory Board for Scotland shall also advise the Scottish
Ministers on general questions affecting—
(a) constables seconded to the Scottish Police Services Authority under
paragraph 11(2) of schedule 1 to the Police, Public Order and Criminal
Justice (Scotland) Act 2006 but not appointed to be police members of
the Scottish Crime and Drug Enforcement Agency in accordance with
paragraph 6 of schedule 2 to that Act,

15

(b) persons seconded to the Scottish Police Services Authority under
paragraph 11(2A) of schedule 1 to that Act but not appointed as
mentioned in paragraph (a); or

20

(c) persons appointed as police members of the Scottish Crime and Drug
Enforcement Agency in accordance with paragraph 6 of schedule 2 to
that Act.”.
25

The Police Act 1997 (c.50)
3B (1)
(2)

The Police Act 1997 is modified as follows.
In section 93 (authorisations to interfere with property)—
(a) in subsection (3), after paragraph (e) there is inserted—
“(f) if the authorising officer is within subsection (5)(j), by a police member
of the Scottish Crime and Drug Enforcement Agency appointed in
accordance with paragraph 6 of schedule 2 to the Police, Public Order
and Criminal Justice (Scotland) Act 2006 (asp 00).”;

30

(b) in subsection (5), after paragraph (i) there is inserted—
“(j)
35

the Director General of the Scottish Crime and Drug Enforcement
Agency.”; and

(c) in subsection (6), after paragraph (cb) there is inserted—
“(cc) in relation to the Director General of the Scottish Crime and Drug
Enforcement Agency, means Scotland,”.
(3)
40

In section 94 (authorisations given in absence of authorising officer)—
(a) in subsection (2), after paragraph (g) there is inserted—


727

Police, Public Order and Criminal Justice (Scotland) Bill
Schedule 5—Modifications of enactments
Part 1—Acts

104

“(h) where the authorising officer is within paragraph (j) of that subsection,
by a person mentioned in subsection (5).”;
(b) in subsection (4)—
(i)
5

in paragraph (a), the words “or (d)” and “or, as the case may be, section
5(4) of the Police (Scotland) Act 1967” are repealed; and

(ii) after that paragraph there is inserted—
“(aa) in the case of an authorising officer within paragraph (d) of section
93(5), means the person holding the rank of—
(i)
10

deputy chief constable and, where there is more than one person in
a police force who holds that rank, who is designated as the officer
having the powers and duties conferred on a deputy chief
constable by section 5A(1) of the Police (Scotland) Act 1967; or

(ii) assistant chief constable who is designated to act under section
5A(2) of that Act;”; and
(c) after subsection (4) there is inserted—

15

“(5)

The person referred to in subsection (2)(h) is—
(a) the chief constable whose relevant area (within the meaning of section
93(6)(b)) is the area to which the application for authorisation relates; or
(b) his designated deputy (within the meaning of subsection (4)(aa)); or
(c) where it is not reasonably practicable for the chief constable or his
designated deputy to consider the application, a person holding the rank
of assistant chief constable in the chief constable’s police force.”.

20

25

(4)

In section 95(7) (designated deputy permitted to exercise authorising officer’s powers),
for “or (d)” there is substituted “(d) or (j)”.

(5)

In section 107(4) (power of Prime Minister to exclude matters from a report), after
paragraph (b) there is inserted—
“(ba)

the functions of the Scottish Crime and Drug Enforcement Agency;”.

The Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7)
4
30

In schedule 3 to the Ethical Standards in Public Life etc. (Scotland) Act 2000 (devolved
public bodies) there is inserted after the entry relating to Scottish Natural Heritage the
following entry—
“The Scottish Police Services Authority”.

The Regulation of Investigatory Powers Act 2000 (c.23)
4A
35

In section 76A(11) of the Regulation of Investigatory Powers Act 2000 (foreign
surveillance operations: definitions) for paragraph (c) of the definition of “United
Kingdom officer” there is substituted—
“(c) a police member of the Scottish Crime and Drug Enforcement Agency
appointed in accordance with paragraph 6 of schedule 2 to the Police,
Public Order and Criminal Justice (Scotland) Act 2006 (asp 00);”
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The Regulation of Investigatory Powers (Scotland) Act 2000 (asp 11)
4B (1)
(2)

The Regulation of Investigatory Powers (Scotland) Act 2000 is modified as follows.
In section 9 (special provision for the Scottish Crime Squad)—
(a) subsection (1) is repealed;
(b) in subsection (2), for “Scottish Crime Squad and constables seconded to it” there
is substituted “Scottish Crime and Drug Enforcement Agency”;

5

(c) in subsection (3), for “Scottish Crime Squad” there is substituted “Scottish Crime
and Drug Enforcement Agency”;
(d) in subsection (4)—
(i)

10

for “Scottish Crime Squad” there is substituted “Scottish Crime and Drug
Enforcement Agency”; and

(ii) for “constable seconded to that Squad” there is substituted “police member
of that Agency”;
(e) subsections (5) and (6) are repealed; and
(f) the section heading becomes “Special provision for the Scottish Crime and
Drug Enforcement Agency”.

15

(3)

In section 10 (authorisation of intrusive surveillance)—
(a) in subsection (1), after “force” there is inserted “and the Director General of the
Scottish Crime and Drug Enforcement Agency”; and
(b) in subsection (2), for “chief constable” there is substituted “person”.

20

(4)

In section 11 (grant of authorisations)—
(a) in subsection (2), at the beginning there is inserted “Subject to section 12A
below,”;
(b) for subsection (3) there is substituted—
“(3)

25

The Director General of the Scottish Crime and Drug Enforcement Agency
shall not grant an authorisation for the carrying out of intrusive surveillance
except on an application made by a police member of that Agency.”;

(c) in subsection (4)—
(i)
30

in paragraph (a), after “force” there is inserted “or is a police member of
the Scottish Crime and Drug Enforcement Agency”; and

(ii) in paragraph (b), for “a police force,” there is substituted—
“(i)

where that individual is a member of a police force, a police force;
or

(ii) where that individual is a police member of the Scottish Crime and
Drug Enforcement Agency, that Agency,”; and

35

(d) in subsection (5), after “section” there is inserted “and section 12A below”.
(5)

In section 12 (grant of authorisations in cases of urgency)—
(a) in subsection (1), after “application” there is inserted “(other than an application
to which section 12A below applies)”;
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(b) in subsection (4), after “rank of” there is inserted “deputy chief constable or”; and
(c) in subsection (5), for the words from “assistant” to the end there is substituted—
“(a) deputy chief constable and, where there is more than one person in a
police force who holds that rank, who is designated as the officer having
the powers and duties conferred on a deputy chief constable by section
5A(1) of the Police (Scotland) Act 1967 (c.77); or

5

(b) assistant chief constable who is designated to act under section 5A(2) of
that Act.”.
(6)

After section 12 there is inserted—
“12A

10

15

Grant of authorisations in cases of urgency: Scottish Crime and Drug
Enforcement Agency

(1)

This section applies in the case of an application to the Director General of the
Scottish Crime and Drug Enforcement Agency for an authorisation for the
carrying out of intrusive surveillance where the case is urgent.

(2)

If it is not reasonably practicable, having regard to the urgency of the case, for
the application to be considered by the Director General or the Deputy Director
General of that Agency, the application may be made to and considered by—
(a) the chief constable of the police force to which subsection (3) below
applies;
(b) a person (if there is one) who is entitled, as a designated deputy of that
chief constable, to exercise the functions in relation to that application of
that chief constable; or

20

(c) if it is not reasonably practicable, having regard to the urgency of the
case, for the application to be considered by a person such as is
mentioned in paragraph (a) or (b) above, any person who is entitled
under subsection (4) of section 12 above to act, for the purposes of that
section, for that chief constable.

25

(3)

This subsection applies to a police force if—
(a) in the case of an authorisation for the carrying out of intrusive
surveillance in relation to any residential premises, those premises are in;
and

30

(b) in the case of an authorisation for the carrying out of intrusive
surveillance in relation to any private vehicle, the chief constable of that
police is satisfied that the operation will commence in,
the area of operation of that police force.

35

(4)
(7)

In section 14(5)(b) (meaning of “most senior relevant person”), for the words from
“member” to the end there is substituted “police member of the Scottish Crime and Drug
Enforcement Agency, the Director General of that Agency.”.

(8)

In section 15(7) (persons receiving a report when authorisation is quashed), after
paragraph (a) there is inserted—

40
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In this section “designated deputy” has the same meaning as in section 12
above.”.
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“(aa) in the case of an authorisation granted under section 12A above, to the
chief constable mentioned in subsection (2)(a) of that section;”.
(9)
5

In section 16(1) (appeals), after “force” there is inserted “or the Director General of the
Scottish Crime and Drug Enforcement Agency”.

(10) In section 18 (information to be provided to the Surveillance Commissioners), for
paragraph (b) there is substituted—
“(b) the Director General, the Deputy Director General and every police
member of the Scottish Crime and Drug Enforcement Agency,”.
(11) In section 20(6) (meaning of “deputy” in relation to cancellations)—
(a) the words from “in”, where it second occurs, to “constable”, where it second
occurs, become paragraph (a); and

10

(b) after those words there is inserted—
“(b) in relation to the Director General of the Scottish Crime and Drug
Enforcement Agency, to the Deputy Director General of that Agency”.
15

(12) In section 23(5)(b) (conduct taking place in challengeable circumstances), after “force”
there is inserted “or to the Scottish Crime and Drug Enforcement Agency”.
(13) In section 24(2)(b) (powers and duties in relation to which codes of practice must be
issued), after “force” there is inserted “or to the Scottish Crime and Drug Enforcement
Agency”.

20

(14) In section 31(1) (interpretation), after the definition of “police force” there is inserted—
““police member”, in relation to the Scottish Crime and Drug
Enforcement Agency, means a person appointed as such a member in
accordance with paragraph 6 of schedule 2 to the Police, Public Order
and Criminal Justice (Scotland) Act 2006 (asp 00);”
The Scottish Public Services Ombudsman Act 2002 (asp 11)
4C (1)
(2)

The Scottish Public Services Ombudsman Act 2002 is amended as follows.
In schedule 2 (listed authorities)—
(a) the entry numbered 14 is repealed; and
(b) after the entry numbered 32 there is inserted—

25

“32A
(3)

The Police Complaints Commissioner for Scotland.”.

In schedule 4 (matters which the Ombudsman must not investigate)—
(a) for paragraph 1(b) there is substituted—
“(c) by the Police Complaints Commissioner for Scotland,”; and

30

(b) after paragraph 15 there is inserted—
“16

Action taken—
(a) by a local authority in discharge of its functions as a police authority, or

35

(b) by any other person in discharge of the functions of a local authority as a
police authority, by virtue of section 56(1) of the Local Government
(Scotland) Act 1973 (c.65).”.
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The Freedom of Information (Scotland) Act 2002 (asp 13)
5

In schedule 1 to the Freedom of Information (Scotland) Act 2002 (public authorities
subject to requirements to provide information)––
(a) there is inserted after the entry numbered 52 the following entry—
“52A

5

The Scottish Police Services Authority, but only in respect of information
relating to the provision of the police support services within the meaning of
section 3(2) of the Police, Public Order and Criminal Justice (Scotland) Act
2006.”; and

(b) there is inserted after the entry numbered 75 the following entry—
“75A

10

The Police Complaints Commissioner for Scotland.”.

The Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4)
6

In schedule 2 to the Public Appointments and Public Bodies etc. (Scotland) Act 2003
(specified authorities), there is inserted after the entry relating to Scottish Natural
Heritage the following entry––
“Scottish Police Services Authority”.

15

The Serious Organised Crime and Police Act 2005 (c.15)
7 (1)

20

The Serious Organised Crime and Police Act 2005 is modified as follows.

(2)

In section 3(5)(d) (meaning of “special police force”), for “Scottish Drug Enforcement
Agency” there is substituted “Scottish Crime and Drug Enforcement Agency”.

(3)

In section 23 (mutual assistance between SOCA and law enforcement agencies:
voluntary arrangements)—
(a) for subsection (5) there is substituted—
“(5)

25

In subsection (4)(a), “constables or members of staff” in relation to the Scottish
Crime and Drug Enforcement Agency means police members or support staff
members of that Agency.”;

(b) in subsection (7), for paragraph (b) there is substituted—
“(b) a police member or support staff member of the Scottish Crime and Drug
Enforcement Agency,”;
30

(c) in subsection (10)(b) for “Scottish Drug Enforcement Agency” there is substituted
“Scottish Crime and Drug Enforcement Agency”; and
(d) in subsection (11)—
(i)

35
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after the definition of “police force” there is inserted—
““police member”, in relation to the Scottish Crime and Drug
Enforcement Agency, means a person appointed as such a member in
accordance with paragraph 6 of schedule 2 to the Police, Public Order
and Criminal Justice (Scotland) Act 2006 (asp 00);”;
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(ii) in paragraph (f) of the definition of “relevant police authority”, for
“Scottish Drug Enforcement Agency” there is substituted “Scottish Crime
and Drug Enforcement Agency”; and
(iii) after the definition of “relevant police authority” there is inserted—
““support staff member”, in relation to the Scottish Crime and Drug
Enforcement Agency, means a person appointed as such a member in
accordance with paragraph 7 of schedule 2 to the Police, Public Order
and Criminal Justice (Scotland) Act 2006;”.

5

(4)

In section 24(2)(b) (bodies to which section 24 applies), for “Scottish Drug Enforcement
Agency” there is substituted “Scottish Crime and Drug Enforcement Agency”.

(5)

In section 25 (directed arrangements: Scotland)—

10

(a) in subsection (2)(b), for “Scottish Drug Enforcement Agency” there is substituted
“Scottish Crime and Drug Enforcement Agency”;
(b) in subsection (3)(b)—
(i)

15

for “Director of the Scottish Drug Enforcement Agency” there is
substituted “Director General of the Scottish Crime and Drug Enforcement
Agency”; and

(ii) for “constables or other persons” there is substituted “police members or
support staff members”;
(c) in subsection (4), in both paragraphs (a) and (b), for “Scottish Drug Enforcement
Agency” there is substituted “Scottish Crime and Drug Enforcement Agency”;
and

20

(d) after subsection (4), there is inserted—
“(5)
25

In this section, “police member” and “support staff member” have the same
meaning as in section 23.”.

(6)

In section 31(5)(d) (meaning of “relevant authority” in section 31), for “Scottish Drug
Enforcement Agency, means” there is substituted “Scottish Crime and Drug
Enforcement Agency, means the Director General of”.

(7)

In section 42 (interpretation)—
(a) in subsection (1), for paragraph (g) of the definition of “chief officer” there is
substituted—

30

“(g) in relation to the Scottish Crime and Drug Enforcement Agency,
the Director General of that Agency”; and
(b) subsection (2) is repealed.
35

(8)

In section 47 (person having powers of constable: exercise of such powers in Scotland
and Northern Ireland)—
(a) in subsection (3)(a), for “Director of the Scottish Drug Enforcement Agency”
there is substituted “Director General of the Scottish Crime and Drug
Enforcement Agency”;

40

(aa) in subsection (4)(a), for “Deputy Director” there is substituted “Deputy Director
General”; and
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(b) in subsection (7), the definition of “the Scottish Drug Enforcement Agency” and
“the Director” is repealed.
(9)

In section 82(5) (persons who are protection providers), for paragraph (f), there is
substituted––
“(f) the Director General of the Scottish Crime and Drug Enforcement
Agency;”

5

(10) In section 94 (interpretation of Chapter 4), subsection (9) is repealed.
(11) In Schedule 5—
(a) in paragraph 20—
(i)

10

15

in sub-paragraph (1), the words “is or” are repealed and for “Scottish Drug
Enforcement Agency” there is substituted “organisation known as the
Scottish Drug Enforcement Agency and established under section
36(1)(a)(ii) of the Police (Scotland) Act 1967 (c.77), that is to say a person
who was engaged on central service (as defined by section 38(5) of that
Act) and was appointed by the Scottish Ministers to exercise control in
relation to the activities carried out in exercise of that organisation’s
functions”; and

(ii) in sub-paragraph (2), the words “is or” are repealed; and
(b) after paragraph 20 there is inserted—
20

“20A(1) A person who is or has been the Director General of the Scottish Crime and
Drug Enforcement Agency.
(2)

A person who is or has been under the direction and control of the Director
General of the Scottish Crime and Drug Enforcement Agency.”.
PART 2

25

SUBORDINATE LEGISLATION
The Regulation of Investigatory Powers (Prescription of Offices, Ranks and Positions) (Scotland)
Order 2000 (S.S.I. 200 /343)

30
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In the Schedule to the Regulation of Investigatory Powers (Prescription of Offices,
Ranks and Positions) (Scotland) Order 2000, for “The Operational and Intelligence
Group of the Scottish Drug Enforcement Agency” there is substituted “The Scottish
Crime and Drug Enforcement Agency”.
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