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Foreword
Purpose of the series
The aim of this series is to bring together in a single place all the official
Parliamentary documents relating to the passage of the Bill that becomes an Act of
the Scottish Parliament (ASP). The list of documents included in any particular
volume will depend on the nature of the Bill and the circumstances of its passage,
but a typical volume will include:
x
x
x
x
x
x
x
x

every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2”
and “As Passed”);
the accompanying documents published with the “As Introduced” print of the Bill
(and any revised versions published at later Stages);
every Marshalled List of amendments from Stages 2 and 3;
every Groupings list from Stages 2 and 3;
the lead Committee’s “Stage 1 report” (which itself includes reports of other
committees involved in the Stage 1 process, relevant committee Minutes and
extracts from the Official Report of Stage 1 proceedings);
the Official Report of the Stage 1 and Stage 3 debates in the Parliament;
the Official Report of Stage 2 committee consideration;
the Minutes (or relevant extracts) of relevant Committee meetings and of the
Parliament for Stages 1 and 3.

All documents included are re-printed in the original layout and format, but with minor
typographical and layout errors corrected. An exception is the groupings of
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was
included in the original documents to assist members during actual proceedings but
is omitted here as the text of amendments is already contained in the relevant
marshalled list).
Documents in each volume are arranged in the order in which they relate to the
passage of the Bill through its various stages, from introduction to passing. The Act
itself is not included on the grounds that it is already generally available and is, in
any case, not a Parliamentary publication.
Outline of the legislative process
Bills in the Scottish Parliament follow a three-stage process. The fundamentals of
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified
by Chapter 9 of the Parliament’s Standing Orders. In outline, the process is as
follows:
x
x
x

Introduction, followed by publication of the Bill and its accompanying documents;
Stage 1: the Bill is first referred to a relevant committee, which produces a report
informed by evidence from interested parties, then the Parliament debates the Bill
and decides whether to agree to its general principles;
Stage 2: the Bill returns to a committee for detailed consideration of
amendments;

x

Stage 3: the Bill is considered by the Parliament, with consideration of further
amendments followed by a debate and a decision on whether to pass the Bill.

After a Bill is passed, three law officers and the Secretary of State have a period of
four weeks within which they may challenge the Bill under sections 33 and 35 of the
Scotland Act respectively. The Bill may then be submitted for Royal Assent, at which
point it becomes an Act.
Standing Orders allow for some variations from the above pattern in some cases.
For example, Bills may be referred back to a committee during Stage 3 for further
Stage 2 consideration. In addition, the procedures vary for certain categories of
Bills, such as Committee Bills or Emergency Bills. For some volumes in the series,
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft
Bill) may be included.
The reader who is unfamiliar with Bill procedures, or with the terminology of
legislation more generally, is advised to consult in the first instance the Guidance on
Public Bills published by the Parliament. That Guidance, and the Standing Orders,
are available for sale from Stationery Office bookshops or free of charge on the
Parliament’s website (www.scottish.parliament.uk).
The series is produced by the Legislation Team within the Parliament’s Chamber
Office. Comments on this volume or on the series as a whole may be sent to the
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP.
Notes on this volume
The Bill to which this volume relates followed the standard 3 stage process
described above.
There was no report from the Subordinate Legislation Committee on this Bill as it did
not contain any provisions on delegated powers. The Finance Committee did not
report to the Justice 1 Committee on the Financial Memorandum at Stage 1.
A written submission to the Justice 1 Committee that was not incorporated in its
Stage 1 Report is included in this volume after that Report.
There was no As Passed version of the Bill in this case as no amendments were
lodged at Stage 3. The Bill was therefore passed in its As Amended at Stage 2 form.
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ACCOMPANYING DOCUMENTS
Explanatory Notes, together with other accompanying documents, are printed separately as
SP Bill 75-EN. A Policy Memorandum is printed separately as SP Bill 75-PM.

Rights of Relatives to Damages
(Mesothelioma) (Scotland) Bill
[AS INTRODUCED]

An Act of the Scottish Parliament to amend the law concerning the right of certain relatives of a
deceased person to claim damages in respect of the death of the deceased from mesothelioma.
1
5

Mesothelioma: rights of relatives of a deceased person to damages
(1)

Section 1 of the Damages (Scotland) Act 1976 (c.13) is amended as follows.

(2)

At the beginning of subsection (2) (which provides that the liability of the responsible
person to pay damages to a relative does not arise where the deceased has before death
excluded or discharged liability to pay damages) insert “Except as set out in subsection
(2A) below,”.

(3)

After subsection (2) insert—
“(2A) Where subsection (2B) below applies—

10

(a) liability arises under this section even though the liability to the deceased
or the deceased’s executor mentioned in subsection (2) above has been
discharged as mentioned in that subsection; but
(b) that liability is limited to the payment of such sum of damages as is
awarded under subsection (4) below.

15

(2B) This subsection applies where—
(a) the personal injury in consequence of which the deceased died is
mesothelioma; and
(b) the discharge of liability occurred on or after the date on which section 1
of the Rights of Relatives to Damages (Mesothelioma) (Scotland) Act
2006 (asp 00) came into force.”.

20

2

25

Short title and commencement
(1)

This Act may be cited as the Rights of Relatives to Damages (Mesothelioma) (Scotland)
Act 2006.

(2)

This Act comes into force on the seventh day after the date of Royal Assent.

SP Bill 75

Session 2 (2006)
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These documents relate to the Rights of Relatives to Damages (Mesothelioma) (Scotland) Bill
(SP Bill 75) as introduced in the Scottish Parliament on 27 September 2006

RIGHTS OF RELATIVES TO DAMAGES
(MESOTHELIOMA) (SCOTLAND) BILL
——————————

EXPLANATORY NOTES
(AND OTHER ACCOMPANYING DOCUMENTS)

CONTENTS
1.
As required under Rule 9.3 of the Parliament’s Standing Orders, the following documents
are published to accompany the Rights of Relatives to Damages (Mesothelioma) (Scotland) Bill
introduced in the Scottish Parliament on 27 September 2006:


Explanatory Notes;



a Financial Memorandum;



an Executive Statement on legislative competence; and



the Presiding Officer’s Statement on legislative competence.

A Policy Memorandum is printed separately as SP Bill 75–PM.

SP Bill 75–EN
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These documents relate to the Rights of Relatives to Damages (Mesothelioma) (Scotland) Bill
(SP Bill 75) as introduced in the Scottish Parliament on 27 September 2006

EXPLANATORY NOTES
INTRODUCTION
2.
These Explanatory Notes have been prepared by the Scottish Executive in order to assist
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have
not been endorsed by the Parliament.
3.
The Notes should be read in conjunction with the Bill. They are not, and are not meant to
be, a comprehensive description of the Bill. So where a section, or a part of a section, does not
seem to require any explanation or comment, none is given.
THE BILL
4.
Section 1 of the Damages (Scotland) Act 1976 (the 1976 Act) confers on the relatives of
people who die as the result of a wrongful act certain rights to damages. Those relatives listed in
Schedule 1 to the Act may claim under subsection (3) for loss of support and funeral expenses.
Immediate family may also claim under subsection (4) for distress, grief and loss of society.
These claims are separate from the deceased’s own claims for damages. But subsection (2) of
that section provides that there shall be no liability to relatives of a deceased person where that
person’s claim has been settled, or damages have been awarded, prior to death. Currently,
mesothelioma sufferers face the dilemma of either pursuing their damages claim while still alive
or not pursuing their claim before death so that their executor and relatives can claim awards
which total more than the award of damages the sufferer would have been entitled to. Most
sufferers are foregoing the compensation which would provide some comfort for them before
they die in order to help their families.
5.
The Bill will disapply section 1(2) of the 1976 Act so as to allow the immediate family of
a mesothelioma sufferer to claim damages for distress, grief and loss of society under section
1(4) of the Act after the sufferer’s death irrespective of whether the deceased has already
recovered damages or obtained a settlement. The new provision will apply only where the
sufferer recovers damages or obtains a settlement on or after the date the Bill comes into force.
The immediate family will have the normal limitation period of three years after the death of the
sufferer in which to make their claim.
Section 1 – Rights of relatives of a deceased person to damages
6.
This section amends section 1 of the 1976 Act. At present, section 1(2) of the 1976 Act
prevents the deceased’s immediate family from claiming damages for distress, grief and loss of
society under section 1(4) of the 1976 Act where the deceased has settled his or her own claim
while still alive. This amendment provides at section 1(2) of the Bill for an exception to this
rule. The amendment at section 1(3) inserts new subsections (2A) and (2B) which set out the
parameters of the exception.
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These documents relate to the Rights of Relatives to Damages (Mesothelioma) (Scotland) Bill
(SP Bill 75) as introduced in the Scottish Parliament on 27 September 2006
Section 2 – Short title and commencement
7.
This section gives the short title of the Bill and provides that the Bill will come into force
on the seventh day after Royal Assent.

——————————

FINANCIAL MEMORANDUM
INTRODUCTION
8.
At present, mesothelioma sufferers must decide, in the closing months of their lives,
whether to pursue their damages claim while still alive or allow the claim to be pursued after
their death so that their family can benefit from larger awards. Under section 1(2) of the
Damages (Scotland) Act 1976 (the 1976 Act) claims by the immediate family of someone who
dies as the result of a personal injury are extinguished if the injured person settles their own
claim before they die. A dilemma arises for mesothelioma sufferers of either pursuing their own
damages claim or not pursuing their claim before they die so that their executor and relatives can
claim awards which total more than the award of damages the sufferer was entitled to. Most
sufferers are not pursuing their own claims in order not to disadvantage their families.
9.
The intention of the Bill is to remedy this situation by amending section 1(2) of the 1976
Act to enable damages for loss and suffering to be claimed by the immediate family in any case
where a person has sustained a personal injury consisting of mesothelioma, and they
subsequently die of that injury. The Bill will not amend section 1(2) in relation to compensation
to relatives for loss of financial support because the deceased person’s damages would already
have taken into account his/her financial support to his/her family.
10.
Mesothelioma incidence is rising, largely as a result of asbestos exposure, most
commonly associated with industries such as shipyards. There were 1969 mesothelioma deaths
in Great Britain in 2004. However, the long latency means that despite far better controls on
asbestos exposure and the elimination of asbestos imports, the overall incidence rate is still
rising. Future projections (based on mesothelioma deaths to 2001) suggest that the incidence
could reach 2400 deaths per year around the year 2013 before falling away to a background rate
(perhaps 500 cases per year) by 20501. Projections of the eventual annual incidence following
the peak are unstable and highly sensitive to assumptions about life expectancy and residual
exposure levels. Latest available figures for Scotland show that there were 197 cases of
mesothelioma diagnosed in 2003 and that in 2004 there were 161 deaths 2. Predictions of future
incidence for Scotland are not available.

1
2

Source: Health and Safety Executive http://www.hse.gov.uk/statistics/causdis/meso.htm
Source: General Register Office for Scotland

3
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These documents relate to the Rights of Relatives to Damages (Mesothelioma) (Scotland) Bill
(SP Bill 75) as introduced in the Scottish Parliament on 27 September 2006
COSTS ON THE SCOTTISH ADMINISTRATION
11.
There will be no significant additional costs to the Scottish Administration arising from
this amendment.
Scottish Courts
12.
The amendment means that there will be more damages claims raised because
mesothelioma sufferers themselves will not be inhibited from raising their own claims, but it is
not anticipated that the proposed changes will significantly increase the costs to the Scottish
courts. In 2005, around 1003 mesothelioma claims were settled. Most will have been raised in
court, but settled extra-judicially (98% of all personal injury cases raised in court settle extrajudicially). Of these 100 estimated cases, 85% included payments in respect of relatives’ claims.
In 80% of cases sufferers had decided to wait and let their relatives pursue their claim after death
and 5% died before settling their own claim. Based on the estimated figure of 100 cases, the
increase in the number of cases suing through the Scottish courts would therefore be a maximum
of 95 i.e. the relatives – if there are any - of the 15 sufferers who settle at the moment prior to
death and the 80 sufferers themselves who currently choose not to pursue their own claims. No
extra costs will arise in the 5% of cases where the mesothelioma sufferer has chosen to pursue
his/her own claim but dies before settlement: as happens now, two actions will be raised as these
cases will be taken forward by the executor and the family after the death of the sufferer. The
figure of 95 will increase each year until the anticipated peak as described in paragraph 10
above. This maximum figure assumes that all mesothelioma victims pursuing their own claim
will live to accept settlement or be awarded damages: this is not the case but it is not possible to
break the figure down.
13.
Based on the 33%4 increase in the UK figures for deaths between now and the peak, the
maximum figure of 95 can be extrapolated to a figure of around 125. However, we would not
expect all relatives of deceased mesothelioma victims who had settled prior to death to have to
sue through the courts. Liability will already have been established and insurance firms and
relatives may be willing to settle these cases extra-judicially. It is not possible to quantify either
current or future costs to the courts in dealing with mesothelioma cases. While the cost of a
sitting day to the court is known, the cost cannot be equated or broken down to a particular type
of case. However, as noted above, only 2% of cases are actually settled in court. The extra cases
should be put in the context of 2,400 personal injury actions raised in the Court of Session per
year. 95-125 extra cases per year maximum is therefore likely to increase clerical and judicial
input by around 4% on personal injury actions. At least 29% of the cost of any increased
workload flowing from additional cases will be recouped from the parties, in the form of court
fees in accordance with normal costing and recovery procedures in the Scottish courts.

3

Figures in paragraphs 12 and 18 have been extrapolated to cover Scotland as a whole from figures kindly provided
by Thompsons Solicitors who have advised that they deal with between 80% and 90% of mesothelioma damages
claims in Scotland.
4
The 33% figure mentioned in paragraphs 13 and 18 was based on an earlier available figure of 1800 deaths
increasing to 2400 and was consulted on in the partial Regulatory Impact Assessment. The most recent figures are
set out in paragraph 10.
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(SP Bill 75) as introduced in the Scottish Parliament on 27 September 2006
Legal Aid
14.
Civil Legal Aid, subject to the usual statutory tests being satisfied, is also available for
persons taking a damages claim through the courts. Legal aid costs will increase in line with an
increase in numbers of applications being pursued by financially eligible applicants, the costs of
which will require to be met out of the Legal Aid Fund. However, where legal aid is granted and
the case is subsequently successful, the legal aid costs and outlays will in the majority of cases
be offset against the award of expenses made against the unsuccessful party and, if relevant,
against the award of damages. It is therefore not anticipated that legal aid costs will be
significantly increased.
COSTS ON LOCAL AUTHORITIES
15.
The proposed change has implications for local authorities in relation to employer
liabilities. However, given that most (85% of) mesothelioma claims are already settled by
executors and relatives, the additional costs falling on local authorities, within the overall
employer sector, should be insignificant. Mesothelioma is strongly associated with occupational
exposure to asbestos within the construction, steel and shipbuilding industries. On the basis of
the information available, there is nothing to suggest that local authorities are likely to be
significantly affected by the proposal. No local authority commented on the figures set out in the
partial regulatory impact assessment (see below).
COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES
Costs on Business
16.
The Bill will have implications for the insurance industry and some UK Government
Departments who have responsibility for liabilities in relation to cases arising from exposure to
asbestos during the claimants’ employment in former nationalised industries. (Given the context
in which negligent exposure occurs, the Scottish Executive is unlikely to be affected as an
employer.) It will extend their liability, in mesothelioma cases, to a sufferer’s immediate family
even when the sufferer has settled their own claim while still alive. The effect of the amendment
will be that the amount of damages payable by defenders will increase. This, in turn, may have
the effect of raising insurance premiums for policies covering liability for personal injury and
death.
17.
However, as noted above, currently around 85% of cases are settled by immediate family
following the death of the sufferers. Additional costs arising from claims newly facilitated by
the proposed change in legislation will only arise in some 15% of cases settled annually - which
currently total around 100.
18.
The typical award to relatives in 2005 was £72,500. Based on these figures the increased
amount of damages payable per year is likely to be in the region of £1,087,500 (15 x £72,000)
increasing each year until the anticipated peak between 2011 and 2015, as described in paragraph
10. Based on the 33% increase in the UK figures for deaths between now and the peak, the
figure of around £1.1 million can be extrapolated to a figure of around £1.5 million. The
increased costs are likely to be split with around 85% of the cost falling to the insurance industry

5
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and around 15% to the state (i.e. the Government as the bearer of liabilities associated with
former nationalised industries). The figures in this paragraph were included in the partial
regulatory impact assessment (RIA) issued as part of the consultation package: no comments
were received on these figures.
19.
The impact of such additional claims may be felt on insurance premiums by employers
who may potentially be defenders in mesothelioma cases. The impact of additional claims on
the overall insurance industry is not expected to be substantial. No comments on these points
were received in response to the partial RIA.
20.
Compulsory employers’ liability insurance was introduced in 1972. Where claims predate that, and the employer had no insurance, the impact of additional claims will fall on the
employer if solvent. Again, no comments on this point were received in response to the partial
RIA.
21.
Whereas at present many mesothelioma sufferers leave settlement of their claim to their
family, they will, when the Bill’s provisions are brought into operation, be able to settle their
own claim knowing that their family will retain their right to make a claim for non-patrimonial
loss. This means that there may be two actions raised instead of one in some cases in future
which may result in an increase – at present unquantifiable - in handling costs for defenders.
Costs on Individuals
22.
There will be no significant costs to individuals arising from this amendment.
Mesothelioma sufferers will be able to raise a claim which they are inhibited from making under
the present legislation. Relatives will raise their own action after the sufferer’s death. This is
usually done at present as part of a single action by the executor and relatives. There may be two
actions raised instead of one in some cases in future. This is unlikely to have associated costs for
individuals since most asbestos related actions are funded by conditional fee agreements.
SUMMARY OF ADDITIONAL COSTS ARISING FROM THE BILL
Costs on Scottish
Administration
Courts Negligible – see
Paragraphs 12 and 13

Costs on Local
Authorities
Negligible – see
Paragraph 15

Costs on Business and
Costs on other
the State
Bodies
£1.1m per annum
increasing to a peak of Individuals
£1.5m per annum
None - see
around 2013 and then
Paragraph 22
decreasing – see
Paragraph 18

Legal Aid Negligible –
see Paragraph 14

——————————
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These documents relate to the Rights of Relatives to Damages (Mesothelioma) (Scotland) Bill
(SP Bill 75) as introduced in the Scottish Parliament on 27 September 2006

EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE
23.
On 27 September 2006, the Minister for Justice (Cathy Jamieson) made the following
statement:
―In my view, the provisions of the Rights of Relatives to Damages (Mesothelioma)
(Scotland) Bill would be within the legislative competence of the Scottish Parliament.‖

——————————

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE
COMPETENCE
24.
On 26 September 2006, the Presiding Officer (Right Honourable George Reid MSP)
made the following statement:
―In my view, the provisions of the Rights of Relatives to Damages (Mesothelioma)
(Scotland) Bill would be within the legislative competence of the Scottish Parliament.‖

7
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This document relates to the Rights of Relatives to Damages (Mesothelioma) (Scotland) Bill (SP
Bill 75) as introduced in the Scottish Parliament on 27 September 2006

RIGHTS OF RELATIVES TO DAMAGES
(MESOTHELIOMA) (SCOTLAND) BILL
——————————

POLICY MEMORANDUM
INTRODUCTION
1.
This document relates to the Rights of Relatives to Damages (Mesothelioma) (Scotland)
Bill introduced in the Scottish Parliament on 27 September 2006. It has been prepared by the
Scottish Executive to satisfy Rule 9.3.3(c) of the Parliament’s Standing Orders. The contents are
entirely the responsibility of the Scottish Executive and have not been endorsed by the
Parliament. Explanatory Notes and other accompanying documents are published separately as
SP Bill 75–EN.
POLICY OBJECTIVES OF THE BILL
Background
2.
Mesothelioma is a cancer of the cells that make up the lining around the outside of the
lungs and inside of the ribs, or around the abdominal organs. It rarely develops in people who
have never been exposed to asbestos. Mesothelioma does not usually develop until 20 - 40 years
after exposure to asbestos. There is no cure for mesothelioma and once diagnosed, sufferers
survive on average some 14 months. In the great majority of cases, the disease is associated with
occupations where there was a greater likelihood of asbestos exposure, such as shipbuilding and
construction. There are strong geographical concentrations around shipbuilding areas, centres of
railway engineering, and asbestos plants.
3.
Mesothelioma incidence is rising. There were 1969 mesothelioma deaths in Great Britain
in 2004. However, the long latency means that despite far better controls on asbestos exposure
and the elimination of asbestos imports, the overall incidence rate is still rising. Future
projections (based on mesothelioma deaths to 2001) suggest that the incidence could reach 2400
deaths per year around the year 2013 before falling away to a background rate (perhaps 500
cases per year) by 20501. Projections of the eventual annual incidence following the peak are
unstable and highly sensitive to assumptions about life expectancy and residual exposure levels.
Latest available figures for Scotland show that there were 197 cases of mesothelioma diagnosed
in 2003 and that in 2004 there were 161 deaths2.
4.
Under the Damages (Scotland) Act 1976 (the 1976 Act) where a person dies as a result of
personal injury their relatives may be entitled to claim damages for patrimonial loss and/or non1
2
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Source: Health and Safety Executive http://www.hse.gov.uk/statistics/causdis/meso.htm
Source: General Register Office for Scotland
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Bill 75) as introduced in the Scottish Parliament on 27 September 2006

patrimonial loss (NPL). Patrimonial damages are awarded for loss of financial support, while
non-patrimonial damages are awarded in respect of:


distress because of the suffering of the injured person before death;



grief and sorrow at the death of injured person; and



loss of deceased’s society and guidance.

5.
Only those relatives who are members of the deceased’s immediate family can claim
damages for NPL under section 1(4) of the 1976 Act. Section 35 of the Family Law (Scotland)
Act 2006 redefined which relatives of a deceased person should be entitled to sue for NPL under
the 1976 Act.
6.
Changes to the 1976 Act, through the Damages (Scotland) Act 1993 (the 1993 Act),
allowed the executor to claim the sufferer’s solatium (pain and suffering; expectation of loss of
life) to the date of death after his or her death. Previously the claim for solatium died with the
sufferer. The 1993 Act also amended section 1(4) of the 1976 Act to replace the previous loss of
society award with 3 heads of claim (past and future) as set out in paragraph 4 above. These
changes were designed to correct a previous wrong that awards to relatives were too low.
Following these changes, the level of NPL payments has increased (see paragraph 7). Broadly
speaking, payments under all other heads of claim are similar whether settlement is before or
after the death of the sufferer. The section 1(4) damages constitute an additional amount paid to
the immediate family only if the sufferer does not settle their claim in full prior to death.
7.
The courts have recently substantially increased the amount of damages which they are
prepared to award the relatives under section 1(4) of the 1976 Act. In 1992, the amounts
awarded to a widow ranged from £5,500 to £12,500 and to a child from £600 to £10,500.
However, recent awards of section 1(4) damages have increased from £20,000 to £28,000 to a
widow and £5000 to £10,000 for an adult child and £3,000 to £10,000 for an elderly parent
losing an adult son.
8.
Under section 1(2) of the Damages (Scotland) Act 1976 (the 1976 Act), the immediate
family of an injured person is prevented from claiming damages on the death of that person if the
deceased has already settled in full a claim prior to death for damages for his or her own loss.
Currently, mesothelioma sufferers face the dilemma of either pursuing their own damages claim
or not pursuing their claim before they die so that their executor and relatives can claim awards
which total more than the award of damages the sufferer was entitled to. Most sufferers (around
80%) are not pursuing their own claims in order not to disadvantage their families.
Origins of Bill
9.
There have been representations for some time to the Scottish Executive and the Scottish
Parliament for a change in the law relating to the rights of mesothelioma sufferers’ close
relatives to claim damages for grief and suffering. Campaigners on behalf of mesothelioma
sufferers proposed an amendment to section 1(2) of the 1976 Act which would remedy the
2
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dilemma described at paragraph 8. Des McNulty, MSP lodged a proposal for a Member’s Bill to
address the issue in May 2006. On 22 June 2006, the Minister for Parliamentary Business
announced in her statement to the Parliament on the legislative programme that the Executive
would be bringing forward its own Bill in session 2006-07. Mr McNulty withdrew his proposal
for a Member’s Bill on 23 June 2006.
Consultation
10.
Because of preparatory work on a draft Bill carried out by Mr McNulty and his
colleagues and advisers, the Executive was able to move swiftly to issue a consultation paper on
7 July 2006. Consultees were asked the following questions:






Question 1 - Do you agree that the existing law, which prevents the immediate family of
mesothelioma sufferers from claiming damages for their non-patrimonial loss on the
death of the sufferer if that person has already recovered damages or settled their claim
during his or her lifetime, causes problems?
Question 2 - Do you agree that these problems should be remedied by disapplying
section 1(2) of the 1976 Act so as to enable the immediate family of mesothelioma
sufferers to claim damages for non-patrimonial loss, even although the deceased had
already recovered damages or obtained a settlement in his or her lifetime?
Question 3 - Do you agree that the Bill should be confined to cases where the sufferer
has contracted asbestos related mesothelioma with Scottish Ministers having the power to
extend the new provision to apply to other diseases or other kinds of personal injury if
experience shows this to be necessary?

11.
The consultation closed on 18 August 2006 and both the consultation package and a
summary of responses can be viewed at http://www.scotland.gov.uk/consultations. Fifteen
substantive responses were received. The majority of respondents agreed that the law creates a
problem for mesothelioma sufferers and their families in relation to claims for NPL and that the
way to deal with this is by the proposed amendment to section 1(2) of the 1976 Act. Three
respondents expressed the view that legislation is unnecessary and the problem identified could
be resolved by greater use of interim awards of damages and sisting (suspension) of the case
until after the death of the person with mesothelioma. The majority of the respondents agreed
that the Bill should be confined to cases where the sufferer has contracted asbestos related
mesothelioma. There was a mixed response to the suggestion that Scottish Ministers should
have the power to extend the new provision to apply to other diseases or kinds of personal injury
if experience shows this to be necessary. Responses have been taken into account in the drafting
of the Bill and accompanying documents. (See also paragraphs 13 and 22.)
Specific Objectives
12.
The policy behind the Bill is to remove the dilemma which mesothelioma sufferers find
themselves in, as described at paragraph 8 above. The Bill will disapply section 1(2) of the 1976
Act so as to allow the immediate family of a mesothelioma sufferer to claim damages for NPL
under section 1(4) of the Act where the sufferer has sustained personal injuries as a consequence
of mesothelioma and dies as a result of those injuries, irrespective of whether the deceased has
already recovered damages or obtained a settlement. The Bill does not disapply section 1(2) of
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1976 Act in relation to section 1(3) of the Act, which relates to compensation to relatives for loss
of financial support. To do so would give rise to double-counting of compensation payments
because the deceased person’s damages would have taken into account his/her financial support
to his/her family.
13.
The Bill disapplies section 1(2) only in relation to damages for NPL for the immediate
family of people who die as a result of mesothelioma. In the consultation paper, the Executive
sought views on Scottish Ministers having a power to extend the new provision to apply to other
diseases or kinds of personal injury if experience shows this to be necessary. There was a mixed
response to this suggestion. Of the 15 substantive responses received, seven consider that it
might be helpful (one with reservations) and two of these seven suggested asbestos-related lung
cancer as a condition which could be added. Six respondents do not think that Scottish Ministers
should have such a power for a variety of reasons: mesothelioma is unique and there are no other
diseases which share its characteristics; they do not believe a change in law is necessary at all
(see para 22); there is an urgent need to address the specific position of mesothelioma sufferers
while a wider review is undertaken; they are worried about the impact of use of the power.
Three respondents want the Bill widened: suggestions were made to include asbestos-related
lung cancer and to include all personal injury cases involving terminal illness.
14.
Scottish Ministers have carefully considered the points made by respondents. The issues
arising from the consultation are extremely difficult. They are linked to some of the most painful
family situations imaginable. Ministers are very alive to the suffering endured by personal injury
victims and their families. But that is not the issue here. In committing to legislation to address
the dilemma faced by mesothelioma victims and their families, Ministers are taking a highly
unusual step: they are proposing that a body of law based on general principles should be
modified in relation to one particular condition. The central question for Ministers in light of the
consultation is whether there can be any sound justification – in this Bill and at this time – for
introducing a further new development into the law.
15.
Ministers have concluded that the Bill should not contain a power enabling them to
extend the Bill’s provisions by order. The following paragraphs set out the reasons for this
decision.
16.

Mesothelioma is unique in having the following characteristics :




It is almost invariably caused by exposure to a particular substance - asbestos (and in the
other cases negligence does not arise);
No other exposure causes the disease;
In the current state of medical science, there is no effective treatment which will cure
anyone with the disease;
The average life expectancy for the disease is 14 months.

Essentially therefore, all victims of mesothelioma due to asbestos know they have a terminal
illness and the issue of a compensation claim arises immediately they are diagnosed.
Consultation has borne out the unique character of mesothelioma.

4
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17.
In bringing forward this Bill so quickly, Ministers’ clear objective is to help
mesothelioma sufferers and their families. However, what the need to take this action has
pointed up is that there are areas of the law of damages which should be reviewed. The way the
law relating to damages recoverable in respect of deaths resulting from personal injury and
recoverable by relatives of an injured person has evolved has resulted in provisions which are
complex and which, together with practice and procedures, can have unintended consequences.
Ministers have therefore asked the Scottish Law Commission (the SLC) to undertake a review of
the 1976 Act and the relevant elements of Administration of Justice (Scotland) Act 1982, taking
into account underlying practices and procedures.
18.
Alongside this review of the wider law, Ministers are taking this urgent action to address
the problem which has arisen specifically for victims of mesothelioma. They have no intention
of encroaching more widely into the law of damages without advice and recommendations from
the Scottish Law Commission and the opportunity to consider and consult on these. Any
extension in this Bill beyond mesothelioma would be such an encroachment. Because there is no
other “class” of condition or disease which forces people to choose whether or not to pursue their
own claim for damages, it could be said that, beyond mesothelioma, the only logical step would
be to remove altogether the restriction on relatives’ rights in section 1(2) of the 1976 Act. That
is not a matter for swift legislation and very limited costing and consultation. At common law, a
relative could only claim damages if the deceased could still claim damages at the time of his
death. This provision has been enshrined in Scottish statute since 1976. To in effect do away
with it, with no appraisal of its rationale, no assessment of the impact on the rest of the legal and
procedural framework, and no assessment of the costs to and effect on insurance providers and
policy holders, would be unwise and indefensible.
19.
It follows from the position set out above that if an order-making power were included it
would be restricted to diseases which share the characteristics of mesothelioma. However, there
is no likelihood of such a power being needed in the foreseeable future. Ministers therefore
consider that the Bill should not contain such a power. This will avoid any doubt about their
position and false hope that they would consider widening the provisions in the legislation to
conditions which could not be said to share the characteristics of mesothelioma.
20.
Ministers do accept that there will be some other personal injury victims whose
individual circumstances put them in a dilemma in relation to claiming damages or allowing
their relatives to claim. They understand and sympathise with the pain and anxiety this may
cause. They are clear, however, that they cannot tackle that wider point through this short Bill,
for reasons explained above. They are examining this through the wider look at the continuing
appropriateness of the section 1(2) exclusion which the SLC will carry out as part of its review
of this area of damages law.
Applicability of new provision
21.
The new provision will apply only where the sufferer recovers damages or obtains a full
settlement on or after the date the Bill comes into force. Where the liability of the responsible
person has been discharged prior to that date, that discharge will continue to bar any claim by the
immediate family. Where the new provision does apply, the immediate family will have the
existing limitation period of three years after the death of the mesothelioma sufferer in which to
make their claim.
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Alternative approaches
22.
Three respondents to the consultation expressed the view that the problem identified
could be resolved by greater use of interim awards of damages and sisting (suspension) of the
case until after the death of the person with mesothelioma. We understand why this point has
been made, but we do not consider, for the reasons given in the following paragraphs, that it
offers a reliable solution to the urgent problem which has arisen.
23.
A new procedure for personal injury actions, Chapter 43 of the Rules of the Court of
Session, was introduced in April 2003. Chapter 43 is intended to simplify procedures and
expedite settlement discussions. It also provides a timetable to which parties must adhere. Once
defences are lodged in an action for damages, the court allocates all actions to a hearing at which
evidence is led (called a proof diet) approximately 12 months ahead and the court expects to hear
the case within this timetable. Liability is often not admitted until the day of proof, or a few days
before. A sist would be granted only if the court is satisfied that it is appropriate, balancing the
interests of justice and the interests of the parties. For Chapter 43 personal injury actions in
particular, a sist would normally be expected to be time-limited by the court.
24.
Ministers cannot forego this opportunity to address the problem quickly through a change
in the law because of the existence of this procedural mechanism. For interim awards to become
a useful way to provide some (but not of course all) damages due to a mesothelioma victim
would require changes in behaviour on the part of pursuers and defenders, including earlier and
more productive negotiation between all parties and earlier admission of liability. It has,
however, been the case for many years that the lines between firms representing defenders and
pursuers are firmly drawn. Ministers believe that legislative change has the merit of providing
an early and certain solution to the problem.
25.
The University of Edinburgh has been commissioned by the Scottish Executive to
evaluate and monitor the impact of these reforms on the Court of Session and its users, and to
make recommendations for further review and amendment. The Scottish Executive’s
understanding, albeit ahead of finalisation of the research, is that amongst practitioners the rules
are considered to be effective and are a welcome development in court procedures. A variation
of these rules is being piloted for personal injury litigation at Glasgow Sheriff Court, with a view
to possible roll-out to the Sheriff Court system. Ministers will look with interest at whether the
report makes any recommendations in the area of sisting and interim damages.
26.
In relation to the speedy settlement of claims, Ministers are aware from experience in
England that pre-action protocols can lead to a substantial reduction in litigation3. A Scottish
pre-action protocol was adopted on 1 January 2006 and it is too early to draw conclusions as to
its effectiveness. In any event, the Scottish pre-action protocol is voluntary and does not cover
industrial diseases nor claims in excess of £10,000. The Executive believes that, if shown to be
successful, there could be scope to expand the application of the protocol as an effective tool in
reducing litigation.

3

See “The management of civil cases: the courts and post-Woolf landscape”; DCA Research Series 9/05, November
2005. http://www.dca.gov.uk/research/2005/9_2005_full.pdf
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27.
The only real alternative approach is making no change to the law and leaving
mesothelioma sufferers and their families in the predicament described earlier. The difficulties
arising from this approach would be twofold. There is first of all the distress to sufferers and
their families in having to reach a view about when and on what basis to enter claims. Secondly,
there is the financial loss to families in terms of benefits foregone if victims do settle in life.
Legislative change is the only means to achieve the desired outcome.
EFFECTS
ON
EQUAL
OPPORTUNITIES,
HUMAN
RIGHTS,
ISLAND
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC.
Equal Opportunities
28.

The Bill’s provisions are inclusive; no impact on equal opportunities is envisaged.

Human Rights
29.
The Executive believes that the proposed changes are in line with the European
Convention on Human Rights.
Island Communities
30.

The proposals will have no specific effect for island communities.

Local Government
31.
The proposals have implications for local authorities in relation to employer liabilities.
However, given that most (85%) of mesothelioma claims are already settled by executors and
relatives, the additional costs falling on local authorities, within the overall employer sector,
should be insignificant.
Sustainable development
32.
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The proposed changes will not have any effect on sustainable development issues.
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Stage 1 Report on the Rights of Relatives to Damages (Mesothelioma)
(Scotland) Bill
The Committee reports to the Parliament as follows—
INTRODUCTION AND BACKGROUND
1.
The Rights of Relatives to Damages (Mesothelioma) (Scotland) Bill was
introduced to the Scottish Parliament on 27 September 2006. On 22 June 2006
the Minister for Parliamentary Business explained the Scottish Executive’s
intention in bringing forward the legislation—
“Members of all parties will have been moved by the plight of those who
suffer from asbestos-related disease and their families, and concerned by
obstacles that lie in the way of fair damages being awarded. Des McNulty
has built on his long record of campaigning on the issue by moving quickly to
propose legislation, but time is against him in this session. The Executive will
therefore publish an asbestos damages bill to address the issue of relatives'
claims so that a choice does not have to be made between claiming while a
person is alive and waiting for them to die tragically, and so that families do
not suffer disadvantage as a result.” 1
The current legislative framework
2.
Under the Damages (Scotland) Act 1976 (the 1976 Act) where a person dies
as a result of personal injury their relatives may be entitled to claim damages for
patrimonial loss and/or non-patrimonial loss (NPL). Patrimonial damages are
awarded for loss of financial support, while non-patrimonial damages are awarded
in respect of:
• distress because of the suffering of the injured person before death;
• grief and sorrow at the death of injured person; and
• loss of deceased’s society and guidance. 2

1
2

Official Report 22 June 2006 c.26820
Policy memorandum p.2

SP Paper 715

1
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3.
Changes to the 1976 Act, through the Damages (Scotland) Act 1993 (the
1993 Act), allowed the executor to claim the sufferer’s solatium (pain and
suffering; expectation of loss of life) to the date of death after his or her death.
Previously the claim for solatium died with the sufferer. The 1993 Act also
amended section 1(4) of the 1976 Act to replace the previous loss of society
award with 3 heads of claim (past and future). The section 1(4) damages
constitute an additional amount paid to the immediate family only if the sufferer
does not settle their claim in full prior to death.3
4.
Under section 1(2) of the Damages (Scotland) Act 1976 (the 1976 Act), the
immediate family of an injured person is prevented from claiming damages on the
death of that person if the deceased has already settled in full a claim prior to
death for damages for his or her own loss.
What is mesothelioma?
5.
Mesothelioma is a cancer of the mesothelial cells. Mesothelial cells cover the
outer surface of most of our internal body organs, forming a lining that is
sometimes called the mesothelium. Mesothelioma cancer can develop in the
tissues covering the lungs and abdomen. 4
6.
Mesothelioma rarely develops in people who have never been exposed to
asbestos. Mesothelioma does not usually develop until 20 to 40 years after
exposure to asbestos. There is no cure for mesothelioma and once diagnosed,
sufferers survive on average some 14 months. 5
7.
In the great majority of cases, the disease is associated with occupations
where there was a greater likelihood of asbestos exposure, such as shipbuilding
and construction. There are strong geographical concentrations around
shipbuilding areas, centres of railway engineering, and asbestos plants. 6
8.
It is noted in the policy memorandum that incidences of the disease are on
the increase. There were 1969 mesothelioma deaths in 2004. It is projected that
mesothelioma deaths will reach a peak of 2400 in 2013 before they gradually
reduce. 7
What is the dilemma faced by mesothelioma sufferers?
9.
In the policy memorandum, the Scottish Executive set out what it referred to
as a dilemma faced by mesothelioma sufferers.
10. Currently, mesothelioma sufferers face the dilemma of either pursuing their
own damages claim or not pursuing their claim before they die so that their
executor and relatives can claim awards which total more than the award of
damages the sufferer was entitled to. 8

3

Ibid
SPICe briefing note on the Rights of Relatives to Damages (Mesothelioma) (Scotland) Bill p. 4
5
Policy Memorandum p.1
6
Policy Memorandum p.1
7
Policy Memorandum p.1
8
Ibid
4
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11. The dilemma has intensified in recent years in part as a consequence of new
court procedures implemented on the recommendation of Lord Coulsfield. A Court
of Session working party chaired by Lord Coulsfield recommended an accelerated
timetable for the settlement of all personal injury cases in the Court of Session.
This new timetable was implemented by the Court of Session in April 2003. In
practice this has meant cases being concluded within the shortened period of 12
to 13 months. 9
12. Mesothelioma sufferers survive for an average of 14 months. Before the
implementation of this accelerated timetable, mesothelioma sufferers were rarely
faced with this dilemma as they did not live long enough to receive damages in
their own lifetime. However, with cases being concluded within 12 to 13 months
mesothelioma sufferers have a genuine possibility of receiving damages in their
own lifetime and as such are faced with the dilemma as described in paragraph 9.
13. Another contributing factor to the dilemma has been the substantial increase
in the amount of damages which are awarded to the immediate family for solatium
to compensate for any grief and suffering and emotional distress which they suffer
and loss of society and guidance under section 1(4) of the 1976 Act. In 1992, the
amounts awarded to a widow ranged from £5,500 to £12,500 and to a child from
£600 to £10,500. However, recent awards of section 1(4) damages have
increased from £20,000 to £28,000 to a widow and £5000 to £10,000 for an adult
child and £3,000 to £10,000 for an elderly parent losing an adult son. 10
14. Therefore, a mesothelioma sufferer can not benefit in their own lifetime
without ultimately disadvantaging their own family.
15. As a consequence of these two factors most sufferers (around 80%) are not
pursuing their own claims in order not to disadvantage their families. 11
The campaign for a change in the legislation both within and outwith the
Parliament
16. The plight of mesothelioma sufferers has been an issue of considerable
debate both within and outwith the Parliament.
17. As far back as 2000, Duncan McNeil initiated a Members’ debate on
mesothelioma, which primarily focussed on the delay in compensating sufferers. 12
18. This same issue of delay in compensation claims was the subject of petition
PE 336 by Frank Maguire, lodged on 29 January 2001 on behalf of Clydeside
Action on Absbestos. The terms of the petition were as follows—
“for the Scottish Parliament’s Justice Committees to initiate a review of the
powers and procedures of the Court of Session in handling cases involving
victims of asbestos poisoning, to ensure that the real issues between the

9

Scottish Executive consultation on amendment to section 1 (2) of the Damages (Scotland) Act
1976, consultation paper
10
Policy memorandum p.2
11
Ibid
12
SPICe briefing p. 12
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parties involved are properly identified; that delay is minimised; and that
interim payments and jury trials are made available to victims.” 13
19. The petition was referred to the Justice 2 Committee. Pauline McNeill MSP
and Bill Aitken MSP produced a reporters’ report focussing on the petitioner’s
concerns relating to written pleadings and his proposal regarding the use of a fast
track procedure. The report was adopted by the Justice 2 Committee on 18
December 2002. 14
20. One of the main features of the report was that it recommended the
implementing of the proposals of the Coulsfield Report to accelerate the time it
takes to reach a point at which the parties can reach a settlement. 15
21. In addition, the Justice 2 Committee’s report recommended the introduction
of special procedures for the treatment of mesothelioma cases. 16
22. In April 2003 the Court of Session implemented the proposals of the
Coulsfield Report. 17
23. As discussed before, the acceleration of the timetable for personal injury
cases in the Court of Session highlighted the particular dilemma faced by
mesothelioma sufferers.
24. Frank Maguire wrote to the Justice 1 Committee on 20 June 2005 advising
the Committee of this dilemma and proposing that the Damages (Scotland) Act
1976 be amended, so as to ensure that when a mesothelioma sufferer is awarded
damages their families claim is not extinguished. 18
25. The Justice 1 Committee wrote to the Deputy Minister to advise them of this
issue and inviting their response. 19 On January 20 2006 the Deputy Minister wrote
back to the Committee in order to advise them that officials were working with
Frank Maguire to consider the issue. 20
26. The first legislative attempt to address this dilemma came in the form of a
proposal for a Members’ Bill from Des McNulty MSP. The policy intention of the
proposal as lodged on 16 May 2006 was as follows—
“to improve compensation for asbestos victims and relatives of persons
deceased through personal injury attributable to asbestos-related diseases.”

13

SPICe briefing p. 13
SPICe briefing p.13
15
Ibid
16
SPICe briefing p.14
17
Official Report, Justice 1 Committee, 29 November 2006, Col 4097
18
Correspondence from Frank Maguire to the Justice 1 Committee, 20 June 2005
19
Correspondence from the Convener to Deputy Minister for Justice, 15 September 2005
20
Correspondence from the Deputy Minister for Justice to the Convener, 20 January 2006
14
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27. On 22 June 2006 the Scottish Executive announced its intention to bring
forward legislation on this issue. The following day Des McNulty withdrew his
proposal. 21
SCOTTISH EXECUTIVE CONSULTATION
28. As noted, in advance of the Executive’s decision to legislate on this issue,
Des McNulty MSP lodged a proposal for a Members’ Bill to address the dilemma
faced by mesothelioma sufferers. In order to develop this proposal Des McNulty
had conducted his own preparatory work. 22 Because of the preparatory work
conducted by Des McNulty the Scottish Executive was able to issue a consultation
paper on 7 July, two weeks after they had announced their intention to bring
forward legislation on this issue. 23
29. The consultation paper asked respondents to answer three questions. The
first asked respondents to indicate whether they agreed that existing legislation
causes problems for mesothelioma sufferers and their families. The second asked
whether respondents considered the best way to remove this dilemma would be to
disapply section 1(2) of the Damages (Scotland) Act 1976. While the third asked
whether application of the Bill should be confined to mesothelioma sufferers or
whether provision should be made to enable Scottish Ministers to extend the Bill’s
application to other kinds of personal injury. 24
30. The consultation closed on 18 August 2006. Of the 16 responses received,
15 made observations. Of those 15, all agreed that the existing law is problematic.
12 agreed that the problem should be remedied by disapplying section 1(2) of the
1976 Act, however, three suggested that a legislative change was unnecessary
and the dilemma could be alleviated by greater use of interim awards. 10
respondents agreed that the Bill should be confined to cases of asbestos related
mesothelioma. 7 agreed that Scottish Ministers should have the power to extend
the new provision to other diseases or forms of personal injury, while 6 disagreed
and 2 offered no direct comment. 25
31. The Committee commends the Scottish Executive on the speed with
which it brought forward its consultation.
COMMITTEE CONSULTATION
32. The Committee issued a call for evidence on the Bill on 29 September 2006.
It was noted in the call for evidence that those who had already responded to the
Executive’s consultation needed only to reply if they had anything further to add.
The Committee received 9 responses to its call for evidence. In addition, the
Committee held three oral evidence sessions. The oral and written evidence can
be found at annexe B and C respectively. The oral evidence sessions were
arranged as follows—

21

SPICe briefing p.15
Policy Memorandum p.3
23
Ibid
24
Ibid
25
SPICe briefing
22
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Session 1: 46th Meeting, 2006 (Session 2), 29 November
x Scottish Executive Bill Team
Lorna Brownlee (Scottish Executive Justice Department)
Paul Cackette (Scottish Executive Justice Department)
Bob Cockburn (Scottish Court Service)
Alison Fraser (Scottish Executive Legal and Parliamentary Services)
Anne Hampson (Scottish Executive Justice Department)
Session 2: 48th Meeting, 2006 (Session 2), 6 December
x Representatives of mesothelioma sufferers
Ian Babbs (Asbestos Action Tayside)
Phyllis Craig (Clydeside Action on Asbestos)
Tommy Gorman (Clydebank Asbestos Group)
x Solicitors representing mesothelioma sufferers
Ronald Conway (Bonar and Co Solicitors)
Frank Maguire (Thompsons Solicitors)
x Representatives of the insurance industry
Ian Johnston (Forum of Scottish Claims Managers)
David Taylor (Forum of Insurance Lawyers)
Lisa Marie Williams (Association of British Insurers)
Session 3, 50th Meeting, 2006 (Session 2), 13 December
x Deputy Minister for Justice and officials
Johann Lamont (Deputy Minister for Justice)
Lorna Brownlee (Scottish Executive Justice Department)
Paul Cackette (Scottish Executive Justice Department)
Bob Cockburn (Scottish Court Service)
Alison Fraser (Scottish Executive Legal and Parliamentary Services)
Structure of the remainder of the report
33. The remainder of the report addresses the main issues which have arisen in
the course of the Committee’s stage 1 consideration before providing the
Committee’s overall conclusions on the general principles of the Bill. The main
issues are as follows—
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x

Is there a dilemma for mesothelioma sufferers?

x

Is legislation the best means by which to deal with this dilemma?

x

Should the Bill be confined to mesothelioma?

x

Should the Bill be retrospective?

x

What will the practical effect of the Bill be on court procedure?
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MAIN ISSUES
Is there a dilemma for mesothelioma sufferers?
34. A consequence of the implementation by the Court of Session of an
accelerated timetable for the settlement of personal injury cases is that
mesothelioma sufferers are now living long enough to settle claims in their own
lifetime. If they choose to settle then they prevent their family from making a claim
after they have died. Because of the substantial amounts of damages awarded to
the immediate family for solatium, as compared with awards to the sufferer in life,
then in settling in life they are also foregoing a higher settlement. This is the
dilemma faced by mesothelioma sufferers.
35. Phyllis Craig, giving evidence on behalf of Clydeside Action on Asbestos,
illustrated the nature of the dilemma by giving an example of a sufferer whom
Clydeside Action on Asbestos had encountered—
“It is unfair that people who should receive their damages in life are being
asked to make a decision about whether they should receive nothing and
allow their relatives to benefit. They also receive no recognition that they
have an asbestos-related condition. They have to look to their family's
financial security. We dealt with a woman who was a nurse with nine
children. Can you imagine the difference that it would make to their lives if
she took her damages in life rather than that happening posthumously? The
nine children would receive £90,000, plus £28,000 for the husband. There is
a considerable difference between what a family receives when the person is
still alive and what it receives posthumously. “26
36. The Deputy Minister explained that it was the recognition of this dilemma on
the part of the Executive that lead to the introduction of the legislation—
“The purpose of the bill was to address urgently and specifically a problem
that the law of damages caused for mesothelioma sufferers, which is that
most of them chose not to pursue their own claim in order that their families
might benefit from the larger award that is made after death, as the
committee heard in evidence.” 27
37. The dilemma was also recognised by the insurance industry. In its response
to the Committee’s call for evidence, the Association of British Insurers (ABI)
recognised the problems affecting mesothelioma sufferers and their families
associated with the current legislative framework. 28
38. Presented with such unanimity on this issue, the Committee concludes
that a very real dilemma does exist for mesothelioma sufferers. Furthermore,
the Committee is persuaded that there is a need to act in order to respond to
this dilemma and to seek to resolve it.
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Is legislation the best means by which to deal with this dilemma?
39. As described in greater detail previously, in order to remove the dilemma
faced by mesothelioma sufferers, the Bill proposes to disapply section 1(2) of the
Damages (Scotland) Act 1976. The Scottish Executive set out in the policy
memorandum why they considered a legislative change to be the only remedy to
this dilemma—
“The only real alternative approach is making no change to the law and
leaving mesothelioma sufferers and their families in the predicament
described earlier. The difficulties arising from this approach would be twofold.
There is first of all the distress to sufferers and their families in having to
reach a view about when and on what basis to enter claims. Secondly, there
is the financial loss to families in terms of benefits foregone if victims do
settle in life. Legislative change is the only means to achieve the desired
outcome.”
40. However, in its response to the Committee’s call for evidence, the ABI
contended that new legislation was not necessary. They advocated encouraging
claimants to initiate their claim, make an application for interim damages, and then
sist the claim until after their death. The ABI suggested this process would enable
the claimant to receive a sum of money whilst still alive, while preserving the
family’s right to claim damages after the sufferer’s death. 29
41. In their responses to the Scottish Executive’s Consultation both the Forum of
Insurance Lawyers (FOIL) and Forum of Scottish Claims Managers (FSCM) also
intimated that the change in legislation was unnecessary and that use of interim
payments could alleviate this problem.
42. In the course of the evidence session on 6 December there was a recognition
on the part of the insurers that interim payments were rarely used in Scotland, in
contrast with their greater use in England and Wales.
43. It was argued by Lisa Marie Williams of the ABI that interim payments in
Scotland are in part being under used as consequence of a failure to make the
defender aware of the case against them for as long as 12 months after a solicitor
has known about the case. She advocated the use of a pre-action protocol, so as
to ensure that defenders are made aware of cases at an earlier juncture and that
as a consequence payments are made expediently. 30
44. Pre-action protocols are designed to promote dispute resolution between
parties on an equal footing, at a reasonable cost, speedily and in an easy and
understandable way, with or without legal representation.
45. Such a disease pre-action protocol is in place in England and Wales. Ian
Johnston of FSCM informed the Committee of progress made to establish a
disease pre-action protocol in Scotland—
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“We agreed a personal injury pre-action protocol with effect from 1 January.
By "we", I mean the claims managers, because I can speak only on behalf of
the people who are members of the FSCM. That said, I think that it is being
used by companies beyond our membership.
During the discussions, it was felt by all sides that we should take small steps
and not run before we could walk, so we did not include disease. However, at
our most recent review meeting a couple of months ago, I posed the question
whether we wanted to consider extending the personal injury protocol and
whether we could create a disease protocol. There was a positive response
to that from the Law Society of Scotland. Our members are working on a
draft, which I hope we will submit to the Law Society early in the new year.
There will be discussion and negotiation on it over a period, but I hope that it
is the beginning of work that will create a disease pre-action protocol.” 31
46. Scottish Executive officials explained why the Executive considered that
advocating greater use of interim payments would be an inadequate response to
this dilemma—
“Some respondents to the consultation expressed the view that the change in
the law in the bill is not necessary because the problem could be addressed
through the greater use of interim awards of damages and sisting of cases
until after the death of the person with mesothelioma. We do not consider
that that would be a reliable solution for mesothelioma sufferers. If interim
awards were to become a useful way to provide some damages due to a
mesothelioma sufferer it would require changes in behaviour on the part of
pursuers and defenders. That must be the case, because there were only
nine awards of interim damages in the year to 31 March 2006. If that
approach provided an acceptable solution, people would be using it.
Ministers did not feel able to forego this opportunity to address the problem
through a change in the law because of the existence of a little-used
procedural mechanism.” 32
47. Phyllis Craig was similarly opposed to the greater use of interim payments—
“If someone is to be paid interim damages, the insurance company is
acknowledging that they were exposed to asbestos and have the condition
and that it will meet the claim by paying out, for example, £30,000 while the
person is alive. Why should the person not receive their full damages in life?
They are the one who is dying; they are entitled to the money. Why pay them
a portion of the money? Given that insurance companies will pay them so
much, why not pay them the full amount, rather then leave it until after their
death? I invite the committee to put that point to the insurance companies.” 33
48. In his evidence to the Committee Frank Maguire, a lawyer who represents
mesothelioma sufferers, expressed his scepticism about alleviating this situation
by means of greater use of interim damages. He argued that the level of interim
31
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damages awarded is based on the most pessimistic view of what the final
settlement will be. 34
49. He also argued that the awarding of interim damages does not provide the
claimant with a sufficient degree of certainty. He said that while interim damages
might be awarded it cannot be guaranteed that the claimant will win their case and
there may ultimately be a requirement on the relatives to pay back the interim
damages awarded.
50. When the insurers gave evidence to the Committee on 6 December they
adopted a different position from the one they presented in their written evidence.
ABI, FOIL and FSCM all indicated that they supported the Bill as introduced. None
of them disputed the necessity for legislation to resolve this dilemma. 35
51. Lisa Marie Williams explained ABI’s position to the Committee—
“…our position is that we never want unnecessary legislation when there are
current legal processes. However, we have seen the bill and are content for it
to proceed. We have no objection to the bill and we want it to pass into law
as quickly as possible.” 36
52. At the Committee’s meeting on 13 December the Deputy Minister welcomed
the support for the Bill emanating from the insurance industry. Reflecting on this
she suggested there was no longer any support for an alternative to legislation.
53. The Committee considers that the best way to alleviate the dilemma
facing mesothelioma sufferers is to make a change to the existing
legislation.
54. The Committee does not consider the use of interim payments to be a
viable or appropriate alternative to legislation as a means to alleviate the
dilemma faced by mesothelioma sufferers.
55. In general terms the Committee is concerned about delays in the
settlement of personal injury cases. However, the Committee welcomes and
encourages the insurance industry’s work to achieve early settlement of
claims and the progress being made in the development of a pre-action
protocol.
Should the Bill be confined to mesothelioma?
56. As part of the consultation process, the Scottish Executive asked
respondents to indicate whether they agreed that the Bill should be confined to
mesothelioma, but with the provision to enable Scottish Ministers to extend the
Bill’s provisions to other diseases. The SPICe briefing note on the Bill asserts that
of the 16 respondents to the Executive’s consultation, ten agreed that the Bill
should be confined to mesothelioma. Seven respondents considered that Scottish
Ministers should have the power to extend the Bill’s provisions to apply to other
34
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diseases. Six did not believe that Scottish Ministers should be given such powers
while two offered no comment. 37
57. The Bill as introduced applies solely to mesothelioma sufferers and does not
contain a power for Scottish Ministers to extend the Bill’s provisions to apply to
other diseases.
58. Scottish Executive officials explained that the purpose of the Bill was to
combat the particular dilemma facing mesothelioma sufferers. In light of the unique
nature of mesothelioma and in turn the uniqueness of the dilemma it causes, it
was explained that the Scottish Executive determined that it was appropriate for
the Bill’s provisions to be confined to mesothelioma—
“In our consultation paper, we suggested that ministers might have the
power to extend the new provision to apply to other diseases or conditions if
necessary. There was a mixed response to that from consultees. If an ordermaking power were included, it would be restricted to diseases that share the
characteristics of mesothelioma. We see no likelihood of such a power being
needed in the foreseeable future, and ministers decided that the bill should
not contain it.
A crucial reason why the bill is mesothelioma specific and why we do not see
a need for an order-making power is that it is intended to remove a problem
that the law causes for a particular group of people; it is not intended to
encroach into the law itself any more than is necessary to address the
identified problem. In other words, the purpose of the bill is not to right any
perceived wrong in the long-held principle that relatives' rights are
extinguished if the deceased settles their claim in full prior to death.”38
59. While stating that the Bill had been introduced to remedy a problem unique to
mesothelioma, there was also a recognition on the part of the Scottish Executive
of the need for a holistic review of damages law. In order to undertake such a
review, the policy memorandum notes that Ministers have asked the Scottish Law
Commission to carry out a review of the Damages (Scotland) Act 1976 and the
relevant elements of the Administration of Justice (Scotland) Act 1982. 39
60. In evidence to the Committee, the Deputy Minister expanded on the nature of
the review—
“The review will consider the position of other personal injury victims and
their relatives. At common law, a relative could only claim damages if the
deceased could still claim damages at the time of their death. That provision
has been enshrined in Scottish statute since 1976. To do away with it would
create a new duty of care between the liable person and the deceased
person's immediate family. That would run counter to the dependent nature
of the relatives' claim, which currently lies in the existence of an
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undischarged liability to an injured person that is based on a duty of care that
the liable person owes to the injured person.
To make provision for an independent duty of care to the relatives of the
deceased would extend the boundaries of delictual liability and, without a
thorough appraisal of the rationale for it and an assessment of the impact
and costs, it would be unwise and indefensible. Therefore, we have asked
the Scottish Law Commission to report on the matter and reflect on the
broader issues that have emerged from the focus on mesothelioma.” 40
61. As noted above, seven respondents to the Scottish Executive’s consultation
intimated their support for the Bill to provide for Scottish Ministers to have the
power to extend its provisions to other diseases.
62. Clydeside Action on Asbestos, in its response to the Executive’s consultation,
intimated its support for the extension of the Bill to all types of diseases in terminal
cases. However, in giving oral evidence to the Committee Phyllis Craig of
Clydeside Action on Asbestos changed her position, expressing support for
confining the Bill to mesothelioma—
“I believe that mesothelioma is a unique condition that is caused only by
asbestos exposure. Given its uniqueness and the poor prognosis of the
condition, we must concentrate on mesothelioma.” 41
63. Both Ian Babbs, of Asbestos Action Tayside and Tommy Gorman of
Clydebank Asbestos Group were similarly convinced of the appropriateness of
confining the bill to mesothelioma. Tommy Gorman explained to the Committee
why he deemed it appropriate—
“Other asbestos-related conditions and lung cancer, which were mentioned
during the consultation, are for another day, but the Parliament must consider
them with seriousness in the future. Any obfuscation of the bill would be a
diversion from passing this important piece of legislation, but outstanding
issues that affect sufferers of asbestos-related conditions in general need to
be the Parliament's business in the future.” 42
64. The STUC in its written response to the Committee intimated its
disappointment at the lack of provision to extend the Bill’s application. In so doing,
however, there was a recognition on the part of the STUC that the dilemma faced
by mesothelioma sufferers was in need of an urgent remedy and that other issues
could be covered within the review being undertaken by the Scottish Law
Commission. With this in mind the STUC intimated its support for the Bill. 43
65. In contrast, the written response from the ABI welcomed the terms on which
the Bill had been introduced. As noted previously, ABI had argued that legislation
was not necessary, however, on the basis that legislation was an inevitability, it
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welcomed the fact that the Bill had been confined to mesothelioma. 44 In her oral
evidence to the Committee, Lisa Marie Williams expanded on why they supported
the Bill on this basis of its confinement to mesothelioma—
“All that I would say on that point is that insurers like certainty. Lots of
changes in laws that mean that insurers pay more or less money create
uncertainty, which is never welcome in the industry. We support the bill
because it is specific to mesothelioma and we recognise that, because of the
characteristics of the disease, there is an issue with it.” 45
66. Frank Maguire intimated that he too thought it was right the Bill was focussed
on mesothelioma. A case had been made in responses to the Scottish Executive’s
consultation for the incorporation within the Bill of asbestos related lung cancer,
however, Frank Maguire explained to the Committee that he did not consider it to
be analogous to mesothelioma—
“As has been pointed out, another variably fatal disease associated with
asbestosis is lung cancer. Such cases involve either a combination of lung
cancer and asbestosis or lung cancer alone. The problem is that they are not
straightforward. Indeed, they can be subject to much dispute. I can
understand why defenders would strenuously resist any lung cancer case
that I took into court—unlike with mesothelioma, we cannot say that lung
cancer is inevitably caused by asbestos. There are competing causes such
as smoking and various other, probably unknown, factors. Defenders would
simply blame those other causes or argue that we cannot prove that
asbestos caused the condition.
Such cases would depend on the amount of exposure the person had had
and the evidence of asbestos load in their lungs, which would require not just
a biopsy but a post-mortem. In a practical sense, we cannot make any
progress with lung cancer cases. Because defenders strenuously dispute
and resist them, we cannot secure a hearing or even prepare cases in time
before the people in question die. As a result, any suggestion that lung
cancer be included in these provisions would have to be tentative.” 46
67. Frank Maguire also rejected the case for applying the Bill to asbestosis.
Similar to his arguments in terms of asbestos related lung cancer, he suggested
that it was difficult to prove the link between exposure to asbestos and asbestosis.
As with asbestos related lung cancer he intimated that conclusive proof of the link
between asbestos and asbestosis in a particular sufferer may only be found in the
course of a post-mortem.
68. The Committee notes that there was unanimity amongst those who
gave oral evidence to the Committee that it was appropriate to confine the
Bill’s provisions to mesothelioma sufferers.
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69. In light of the unique nature of mesothelioma and the dilemma it
causes, the Committee considers that it would be inappropriate to extend
the application of the Bill’s provisions to other diseases and with this in
mind believes it was correct to make no provision for Ministers to extend the
application of the Bill by order.
70. At the same time, the Committee welcomes the Scottish Executive’s
decision to invite the Scottish Law Commission to review damages law more
generally.
Should the Bill be retrospective?
71. The Bill, as introduced, would come into force on the seventh day after the
date of Royal Assent. In the course of the Committee’s consideration of stage 1 of
the Bill, the Committee explored with witnesses the merits or otherwise of giving
the Bill’s provisions retrospective effect.
72. To apply the Bill retrospectively would mean that the Bill would cover cases
settled before the date on which the Bill was enacted. As introduced, the Bill would
only apply to cases settled on or after the seventh day after Royal Assent. 47
73. Frank Maguire indicated to the Committee that applying the Bill
retrospectively would be welcomed. He informed the Committee that he had 62
cases where mesothelioma sufferers were deferring their hearings until after the
implementation of the Bill, so as to benefit from its provisions. He suggested that if
the Bill were to apply retrospectively then he would be able to proceed with these
cases. 48
74. Support for applying the Bill’s provisions retrospectively also came from
those groups representing the interests of mesothelioma sufferers. Tommy
Gorman of Clydebank Asbestos Group expressed support for the Bill’s provisions
applying as far back as possible—
“My view is that retrospection should apply as far back as possible. The bill
has been introduced and has attracted such support from the public and from
members because there is a clearly identified denial of human rights, legal
rights and civil rights in relation to the narrow issue that the bill is intended to
address.” 49
75. Following on from the session with the groups representing asbestos
sufferers it was suggested to Frank Maguire that the Bill’s provisions should apply
from the point at which the Executive articulated its intention to legislate on this
issue. He was not persuaded by this argument—
“…the insurers and defenders have not had notice that that was going to
happen. If the Scottish Executive indicated now that, once royal assent is
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given, the act will be retrospective from now, that might make me feel a bit
easier regarding any human rights challenge in future.” 50
He continued—
“That would take away the unfairness, because the date would be
prospective rather than retrospective. The Executive would state that the act
will apply as from a date in the future, rather than from a date in the past by
which lawyers had already acted and done everything. 51
76. Ian Johnston of the Forum of Scottish Claims Managers indicated that their
members were already behaving as if the Bill were in force in their dealings with
mesothelioma sufferers. 52
77. Both David Taylor of FOIL and Lisa Marie Williams of ABI indicated that in
general terms they had concerns about making legislation retrospective. In this
instance, however, they were not unduly concerned. Lisa Marie Williams
expanded on the position taken by the Association of British Insurers—
“Obviously, we do not like retrospectivity as a rule, taking into account
questions of certainty and all sorts of human rights reasons. However, during
the aftermath of the Barker v Corus case, we agreed with the DWP that all
claims following the date of that judgment and prior to the passing of the
Compensation Act 2006 would be treated under the terms of that act. I do not
see that we would have a problem with it at all.” 53
78. At the Committee meeting on 13 December the Deputy Minister advised the
Committee that she had been ‘struck’ 54 by the evidence given the previous week
by representatives of mesothelioma sufferers. The Deputy Minister informed the
Committee that in light of the calls for retrospection voiced by the representatives
of mesothelioma sufferers and the acceptance of the proposal by insurers, the
Executive would amend the Bill at stage 2. 55
79. The Deputy Minister explained to the Committee that an amendment would
be lodged at stage 2, so that the Bill’s provisions should apply to any case in which
the sufferer recovers damages or obtains a full settlement on or after 20
December 2006. 56
80. The Committee has pursued the question of retrospectivity throughout
its evidence taking.
81. The Committee strongly welcomes the Deputy Minister’s intention to
amend the Bill at stage 2 so that the Bill’s provisions will apply to claims
settled on or after 20 December 2006 and commends the Deputy Minister for
50
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the speed with which this commitment was given. In light of the clarity and
unanimity of the witnesses’ responses the Committee considers that such
an amendment is required.
82. The Committee considers that the certainty provided by the Deputy
Minister’s announcement will be beneficial to both mesothelioma sufferers
seeking recompense in their own lifetime and to the insurance industry.
What will the practical effect of the Bill be on court procedure?
83. At the Committee’s meeting on 29 November, Scottish Executive officials
explained to the Committee that it was their understanding that the proposed
amendment to the Damages Act, as contained within the Bill, would most probably
lead to two actions being lodged. Scottish Executive officials explained their
understanding—
“…if the bill is passed, it could result in two court actions rather than one,
depending on how the litigants conduct the litigation. One set of proceedings
would be to resolve the dilemma, which the victim may wish to do before he
or she dies. Then, because the solatium related to death would be finalised
only on death, the relatives would raise a separate action. Therefore, one
possible outcome is that there would be two sets of litigation, with all the
consequences that that would have.” 57
84. At the Committee’s meeting on 6 December Frank Maguire suggested that
the initiating of only one action could be feasible. He advised the Committee that
there is precedent for this within the current legislative framework —
“There is no need for two actions; a case could be dealt with in one action. At
the moment, if someone takes a case to court and dies during the course of
it, the case is sisted and their relatives are brought into the same case. The
same kind of mechanism could apply.” 58
85. Ronald Conway questioned whether the initiating of a single action was
feasible in this instance. He suggested that the claim lodged by the sufferer and
the claim lodged by the immediate family of the sufferer are two separate kinds of
claims and as such he doubted whether they could form a single action. He also
suggested that the procedure drawn to the Committee’s attention by Frank
Maguire was not of relevance as it pertained to the awarding of provisional
damages and this process does not apply to mesothelioma cases. 59
86. However, the Deputy Minister accepted that two actions might not
necessarily be required—
“The committee heard evidence that pursuers would prefer one action rather
than two, as having two separate actions would increase costs. I think that it
would be reasonable to presume that defenders would also prefer there to be
one action rather than two because of costs. We have noted that point and
57
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are looking into the possibility of a single action in such cases. It is my
intention to report back to the committee as soon as possible. It may be that,
when the bill is passed, some defenders will settle the relatives' claims
without their having to return to court at all.”60
87. A supplementary letter from the Deputy Minister indicated that whether a
single action could be initiated would be a matter for Rules of Court, which are
made by the Court of Session. 61
88. The Committee considers that there may be benefit in the initiation of
only one court action. The Committee appreciates that the extent of the
savings may be limited, but in order to provide a simplified process for all
parties, the Committee considers that there may be merit in the initiation of a
single action.
89. The Committee recommends that the Scottish Executive liaise with the
Court of Session, insurance industry and solicitors in order to establish,
firstly whether the raising of a single action in mesothelioma cases would be
feasible, and secondly, whether it would indeed be beneficial to all parties.
OTHER ISSUES
Finance
90. The financial implications of the Bill are limited, but those that there are will
fall upon defenders. These provisions will largely impact on the private sector,
however, as employers, the Bill will also have implications for local authorities.
91. In the course of the Committee’s evidence taking the financial impact of the
Bill on defenders was explored. It was explained to the Committee that there
would only be an extra financial burden in 15% of cases, as the majority of cases,
85%, are settled by the sufferer’s family after death. With this in mind, the Scottish
Executive Bill team informed the Committee that the Scottish Executive had
estimated that costs for defenders would rise from £1.1 million to £1.5 million.
92. In its response to the Scottish Executive’s consultation, the ABI had
suggested that the Bill could have an adverse effect on insurance premiums. In
evidence to the Committee, however, the ABI confirmed that they no longer had
any such concerns as the Bill as introduced, confined as it is to mesothelioma,
offered a degree of certainty which they indicated would not be there if Scottish
Ministers had been able to extend the application of the Bill.
93. The Committee is therefore reassured that the financial impact of the Bill will
be limited.
Policy Memorandum
94. The Policy Memorandum sets out the Bill’s policy objectives, what alternative
approaches were considered, the consultation undertaken and an assessment of
60
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the effects of the Bill on equal opportunities, human rights, island communities,
local government, sustainable development and other relevant matters.
95. The Committee commends the Executive for the general level of detail
contained in the Policy Memorandum which provided a helpful foundation for the
Committee to develop an understanding of the dilemma facing mesothelioma
sufferers and the means by which to respond to the dilemma.
Equal Opportunities
96. In the Policy Memorandum, the Executive sets out the impact of the Bill on
equal opportunities. The Committee is content that such matters have been
accounted for and that no major issues arise.
GENERAL PRINCIPLES OF THE BILL
97. The Committee considers that there is acceptance from all interested
parties that, as it stands, damages law creates a terrible dilemma for
mesothelioma sufferers and that action is needed to resolve the dilemma.
The Committee notes that there is unanimity amongst interested parties that
the Bill is the most appropriate means by which to resolve the dilemma. The
Committee welcomes the positive impact the Bill will have on the lives of
mesothelioma sufferers and the lives of their families.
98. The Committee notes that any concerns held by interested parties in
relation to the Bill have been resolved in the course of stage 1. The
Committee commends the Deputy Minister for the speed with which she
responded to the concerns raised by witnesses and welcomes the
commitment to apply the Bill’s provisions to cases settled on or after 20
December 2006.
99. The Committee unanimously supports the Bill and recommends to the
Parliament that the general principles of the Bill be agreed to.
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EXTRACTS FROM THE MINUTES OF JUSTICE 1 COMMITTEE
34th Meeting, 2006 (Session 2), Wednesday 27 September 2006
Forthcoming Rights of Relatives to Damages (Mesothelioma) (Scotland) Bill (in
private): The Committee considered and agreed its approach to Stage 1 of the forthcoming
Bill.
46th Meeting, 2006 (Session 2), Wednesday 29 November 2006
Rights of Relatives to Damages (Mesothelioma) (Scotland) Bill: The Committee took
evidence at Stage 1 of the Bill from—
Paul Cackette, Head of Civil Justice, Law Reform and International Division, Scottish
Executive;
Lorna Brownlee, Bill Team Leader, Scottish Executive;
Anne Hampson, Bill Team Member, Scottish Executive;
Alison Fraser, Office of the Solicitor of the Scottish Executive; and
Bob Cockburn, Deputy Principal Clerk of Session, Scottish Court Service.
48th Meeting, 2006 (Session 2), Wednesday 6 December 2006
Rights of Relatives to Damages (Mesothelioma) (Scotland) Bill: The Committee took
evidence at Stage 1 of the Bill from—
Phyllis Craig, Clydeside Action on Asbestos;
Tommy Gorman, Clydebank Asbestos Group; and
Ian Babbs, Asbestos Action Tayside
and then from
Frank Maguire, Thompsons Solicitors; and
Ronald Conway, Bonar and Co. Solicitors
and then from
Lisa Marie Williams, Association of British Insurers;
David Taylor, Forum of Insurance Lawyers; and
Ian Johnston, Forum of Scottish Claims Managers.
50th Meeting, 2006 (Session 2), Wednesday 13 December 2006
1. Decision on taking business in private: The Committee agreed to take item 5 and all
future consideration of that item in private.
3. Rights of Relatives to Damages (Mesothelioma) (Scotland) Bill: The Committee took
evidence at Stage 1 of the Bill from—
Johann Lamont MSP, Deputy Minister for Justice;
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Paul Cackette, Head of Civil Justice, Law Reform and International Division, Scottish
Executive;
Lorna Brownlee, Bill Team Leader, Scottish Executive;
Bob Cockburn, Deputy Principal Clerk of Session, Scottish Court Service; and
Alison Fraser, Office of the Solicitor of the Scottish Executive.
5. Rights of Relatives to Damages (Mesothelioma) (Scotland) Bill (in private): The
Committee considered the possible contents of a draft Stage 1 Report.
1st Meeting, 2007 (Session 2), Tuesday 9 January 2007
Rights of Relatives to Damages (Mesothelioma) (Scotland) Bill (in private): The
Committee agreed its Stage 1 Report subject to specified changes being made.
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may be entitled to claim damages for their
patrimonial and non-patrimonial loss. Patrimonial
damages are awarded for loss of financial support,
and non-patrimonial damages are awarded in
respect of distress due to the suffering of the
injured person before death, grief and sorrow at
the death of the injured person and loss of the
deceased’s society and guidance.

Scottish Parliament
Justice 1 Committee
Wednesday 29 November 2006
[THE CONVENER opened the meeting at 10:05]

Under section 1(4) of the 1976 act, only relatives
who are members of the deceased’s immediate
family can claim damages for non-patrimonial loss.
However, under section 1(2) of the 1976 act,
relatives’ claims are extinguished if the victim
settles their own claim in full before death and the
defender’s liability has been discharged.

Rights of Relatives to Damages
(Mesothelioma) (Scotland) Bill:
Stage 1
The Convener (Pauline McNeill): Good
morning and welcome to the 46th meeting in 2006
of the Justice 1 Committee. All members are
present, so we have no apologies.

The Damages (Scotland) Act 1993 amended the
1976 act to allow the executor to claim for the
sufferer’s solatium to the date of death. Solatium is
pain and suffering and the expectation of loss of
life. Previously, the claim for solatium died with the
sufferer. The 1993 act also amended section 1(4)
of the 1976 act to replace the previous loss of
society award for relatives with the three aspects
of claims for non-patrimonial loss that I mentioned.

Item 1 is consideration at stage 1 of the Rights
of Relatives to Damages (Mesothelioma)
(Scotland) Bill, which is a new bill. I welcome the
officials from the Scottish Executive bill team and
Paul Cackette, who is head of the civil justice
division of the Scottish Executive Justice
Department. Paul will do the rest of the
introductions.

Broadly speaking, the payments that are made
under the various aspects of a damages claim are
similar, regardless of whether settlement is made
before the sufferer’s death or afterwards in relation
to claims by the executor and relatives, apart from
payments that are made to relatives under section
1(4) of the 1976 act for their non-patrimonial loss.
The changes that I have described mean that
section 1(4) damages constitute an additional
amount—which can be substantial—that is paid to
the immediate family only if the sufferer does not
settle their claim in full prior to death.

Paul Cackette (Scottish Executive Justice
Department): Good morning, and thank you for
the opportunity to give evidence to the committee.
I will ask Lorna Brownlee, who is the leader of the
bill team, to make an introductory statement to set
out the context of the bill. Lorna is assisted by
Anne Hampson, who has also been working within
the Justice Department on the bill. On my
immediate right is Alison Fraser, who is a solicitor
from the office of the solicitor to the Scottish
Executive. Alison is the bill team’s lawyer and
gives legal advice on the bill. On her right is Bob
Cockburn, who is the deputy principal clerk of
session at the Court of Session. We asked him to
be available to answer questions this morning
because we are aware that some of the issues
that arise from the bill relate to practices in the
Court of Session and the way in which actions on
mesothelioma are progressed. He can answer
questions on court procedures.

A mesothelioma sufferer therefore faces a
dilemma: either they pursue their own damages
claim before they die, or they do not, so that their
executor and relatives can claim awards that total
more than the award of damages to which the
sufferer was entitled. About 80 per cent of
sufferers are not pursuing their own claims, in
order not to disadvantage their families.
The straightforward and specific purpose of the
bill is to remove that dilemma for mesothelioma
sufferers. It will disapply section 1(2) of the 1976
act so as to allow the immediate family of a
mesothelioma sufferer to claim damages for nonpatrimonial loss, under section 1(4) of that act,
after the sufferer dies, irrespective of whether the
deceased has already recovered damages or
obtained a settlement.

Lorna Brownlee (Scottish Executive Justice
Department): The Rights of Relatives to
Damages (Mesothelioma) (Scotland) Bill is
unusual in several respects. It is very short, and it
was introduced to Parliament quickly, just 14
weeks after the Minister for Parliamentary
Business announced that the Executive would
introduce a bill on the matter. The bill will affect the
small number of people who suffer from
mesothelioma and their families.

We carried out a consultation on our proposals.
The majority of respondents agreed that the law
creates a problem for mesothelioma sufferers and
their families in relation to relatives’ claims for nonpatrimonial loss and that the way to deal with that

The context for this unusual bill is that, under the
Damages (Scotland) Act 1976, when a person
dies as a result of personal injuries, their relatives
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is by the proposed amendment to section 1(2) of
the 1976 act. The majority of respondents agreed
that the bill should be confined to mesothelioma.

rights are extinguished if the deceased settles
their claim in full prior to death.
However, in considering the need to take this
action, we have identified areas of the law of
damages that should be reviewed. The evolution
of the law relating to damages recoverable in
respect of a death resulting from personal injury—
and to damages recoverable by relatives of an
injured person—has resulted in provisions that are
complex and which, together with practice and
procedures, can have unintended consequences.

In considering the mesothelioma-specific nature
of the bill, it is necessary to be clear about what it
is and is not designed to do. The purpose of the
bill is to remove the dilemma that mesothelioma
sufferers face in relation to whether to pursue a
damages claim. They face that dilemma because
of a unique combination of features relating to
mesothelioma. It is almost invariably caused by
exposure to asbestos; in the other cases—which
probably involve about one in a million people—
negligence does not arise. Under current medical
science, there is no treatment that will cure
anyone with the disease. The average life
expectancy of someone who has the disease is 14
months.

Ministers have therefore asked the Scottish Law
Commission to undertake a review of the 1976 act
and the relevant elements of the Administration of
Justice Act 1982, taking into account underlying
practices and procedures. The review will consider
the position of other personal injury victims and
the continuing appropriateness of the exclusion of
relatives’ rights in section 1(2) of the 1976 act.

For people diagnosed with mesothelioma, the
issue of how to handle a compensation claim
arises immediately. They know their likely life
expectancy and that their disease was caused by
exposure to asbestos, and—this is important—
under the Fairchild exception they do not need to
meet the normal test of causation in civil actions.
The causal requirement is satisfied if an
employer’s wrongful conduct materially increased
the risk of the person contracting mesothelioma.

10:15
Some respondents to the consultation
expressed the view that the change in the law in
the bill is not necessary because the problem
could be addressed through the greater use of
interim awards of damages and sisting of cases
until after the death of the person with
mesothelioma. We do not consider that that would
be a reliable solution for mesothelioma sufferers. If
interim awards were to become a useful way to
provide some damages due to a mesothelioma
sufferer it would require changes in behaviour on
the part of pursuers and defenders. That must be
the case, because there were only nine awards of
interim damages in the year to 31 March 2006. If
that approach provided an acceptable solution,
people would be using it. Ministers did not feel
able to forgo this opportunity to address the
problem through a change in the law because of
the existence of a little-used procedural
mechanism.

The Executive believes that no other class of
personal injury shares those characteristics and,
typically, puts the sufferer in a dilemma in relation
to
relatives’
compensation
claims.
Most
mesothelioma sufferers are not pursuing their own
claims, in order not to disadvantage their relatives.
No one involved in making personal injury claims
has told us that any other groups of claimants face
that dilemma and are forgoing their own claims in
favour of their relatives’ claims. We have
introduced the bill to address that specific
problem.
In our consultation paper, we suggested that
ministers might have the power to extend the new
provision to apply to other diseases or conditions if
necessary. There was a mixed response to that
from consultees. If an order-making power were
included, it would be restricted to diseases that
share the characteristics of mesothelioma. We see
no likelihood of such a power being needed in the
foreseeable future, and ministers decided that the
bill should not contain it.

The Executive has introduced this short bill to
address urgently and specifically a problem
encountered by mesothelioma sufferers who are
choosing not to pursue their own claims so that
their family can benefit from larger awards. The bill
is the only sure way to address the problem. We
have introduced it in the knowledge that a wider
look at this area of the law is necessary and is
being carried out by the Scottish Law Commission.
We think that that two-pronged approach is the
correct way to proceed.

A crucial reason why the bill is mesothelioma
specific and why we do not see a need for an
order-making power is that it is intended to remove
a problem that the law causes for a particular
group of people; it is not intended to encroach into
the law itself any more than is necessary to
address the identified problem. In other words, the
purpose of the bill is not to right any perceived
wrong in the long-held principle that relatives’
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The Convener: That was a helpful and succinct
summary.
Marlyn Glen (North East Scotland) (Lab):
Lorna Brownlee’s introduction was detailed and
helpful. She has probably answered my question
already. I want to know about the development of
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Bob Cockburn: That remains the case. It is still
possible to seek acceleration of the procedure
under the Coulsfield rules.

the bill, including the implications of the Coulsfield
report in the process. Would the witnesses like to
add anything to what Lorna Brownlee has said
already?

Stewart Stevenson (Banff and Buchan)
(SNP): I seek clarification on an issue that Lorna
Brownlee mentioned in her opening remarks. I
heard her say that only one in a million cases of
mesothelioma is not asbestos derived. According
to the briefing that we have from the Scottish
Parliament information centre, the Health and
Safety Executive states that there is a known
exposure to asbestos in 80 per cent of cases. I
accept that that may be a different issue. The
British Lung Foundation states that more than 90
per cent of cases of mesothelioma derive from
asbestos exposure. One in a million is a rather
different figure. Is the difference simply because
the 80 per cent and 90 per cent figures are about
cases in which we know of the exposure, so the
point is not that there is no exposure in the other
20 per cent or 10 per cent of cases? Is it the
medical view that only one case of mesothelioma
in a million involves no exposure to asbestos? The
figures from the British Lung Foundation and the
Health and Safety Executive may not be in
opposition to your figure.

Lorna Brownlee: Part of the background to the
bill is the campaigning that has taken place and
the representations that have been made—not
least to Parliament through Des McNulty MSP.
A feature of the dilemma is that it is now
possible that sufferers’ own claims are settled
more quickly than they used to be as a result of
the Coulsfield rules. That is one of a number of
factors that come together and contribute to the
dilemma. My colleagues may like to say more
about Coulsfield.
The Convener: I would like to say something
about that before we go any further. Claims are
being settled more quickly as a result of the
Coulsfield rules, but it was a report by the previous
Justice 2 Committee, via Lord Cullen, that agreed
a short procedure through Coulsfield. I do not
know whether you were aware of that. The
previous Justice 2 Committee specifically
negotiated on the back of the Coulsfield reforms
that mesothelioma sufferers only could apply to
the court for a shortened procedure. My
understanding is that one of the reasons why
sufferers are coming through the queue more
quickly is because the procedure is so much
shorter.

Lorna Brownlee: Those figures relate to the
totality of mesothelioma cases. The one in a
million figure is one that I noticed on rereading the
Fairchild judgment—their lordships used the figure
in relation to cases that arise from a cause other
than asbestos. I think that the figure means one in
a million in the total population.

Bob Cockburn (Scottish Court Service):
There are two separate issues. The Coulsfield
rules were developed several years ago—Lord
Coulsfield received his remit in 1997. The rules
are about tackling delays in relation to personal
injury claims more generally, and not just
mesothelioma cases. Therefore, the reforms of the
procedures are actually quite separate from this
legislation.

Stewart Stevenson: Oh. So, for clarification,
the prevalence of mesothelioma in its various
forms is one per million population.
Lorna Brownlee: No—the prevalence of
mesothelioma in the population from a cause other
than asbestos is one in a million.

The Convener: Perhaps you are not aware of
this, but there are three issues. There is the
legislation; there is the Coulsfield report, which
started in 1997, although I do not know when it
concluded—

Mr Bruce McFee (West of Scotland) (SNP):
So, in Scotland, we could expect there to be five
cases of mesothelioma that are not related to
asbestos.
Lorna Brownlee: That would be the logical
conclusion.

Bob Cockburn: In 2003.
The Convener: Mary Mulligan and Margaret
Ewing were involved at one point as reporters.
Stewart Stevenson was also involved. Because
the previous Justice 2 Committee was so busy at
the time, it was agreed that Bill Aitken and I would
do the negotiations with Lord Cullen. You will
know that, at that time, there was a preliminary
court that was run by Lord Mackay, with a specific
agreement that mesothelioma sufferers could
apply for a shortened process via the Coulsfield
reforms. That is how that process came about.

Stewart Stevenson: At the peak rate of 2,500
cases, the five cases that we would expect—using
the one in a million figure—that are not related to
exposure to asbestos would be a small
percentage. I am struggling to do the arithmetic.
Mike Pringle (Edinburgh South) (LD): It is 2.5
per cent.
Stewart Stevenson: No; it is much less than
that—it is one in 500, or 0.2 per cent.
Lorna Brownlee: One important point about
cases that are not a result of asbestos is that they
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do not arise from negligent conduct on anybody’s
part.

statement may have been health matters—
possible treatments and so on.

Stewart Stevenson: I was not going there. I
was simply pursuing the medical issue. To be
absolutely clear on the record, mesothelioma is
almost never—but not never—derived from a
cause other than exposure to asbestos.

Mr McFee: I understand that the intention of the
Compensation Act 2006, which was considered at
Westminster, was to allow an individual who was
claiming compensation to claim from one
employer, rather than to have to have joint liability
admitted. My father was in the shipyards, and it
was extremely common for people to work for a
number of different companies, depending on the
stage that had been reached in building a ship. In
those days a person could leave work on a Friday
and start work with someone else on a Monday.
They could be exposed to asbestos, as my father
was, on a number of occasions. Under the 2006
act, people can proceed against just one employer
and need not get all the employers to pool their
liability. That is very important for mesothelioma
sufferers, because it is difficult to get companies
that no longer exist to admit liability.

Lorna Brownlee: Correct.
Stewart Stevenson: That is all that I wanted to
know.
Margaret Mitchell (Central Scotland) (Con): It
would be helpful to the committee if you gave an
outline of any discussions or progress on resolving
the issues between the Administrations at
Westminster and Holyrood.
Lorna Brownlee: The bill deals with an area of
devolved law, but we have of course had
discussions with colleagues in England, as they
are interested in developments in the law in
Scotland. There are no outstanding issues of
policy between the Administrations in that respect.

Paul Cackette: There is a particular issue with
mesothelioma as opposed to other asbestosrelated illnesses, because it is accepted that
mesothelioma is a one-exposure disease. A
person may be suffering from the disease because
of one event, although they may have worked in a
number of places over a number of years.
Because it is not medically possible to establish
exactly when a person contracted the illness, it
was extremely difficult—under traditional delict
and damages law, impossible—for a pursuer who
had a number of employers to prove liability
against any of them. That gave rise to the Fairchild
exception, which meant that there was no need to
prove specifically that one person had caused the
harm, when a range of employers were potentially
responsible. However, the case of Barker v Corus,
which followed that, raised the issue of joint and
several liability. As a consequence, the UK
Government, supported by a legislative consent
motion in the Scottish Parliament, effected the
reverse of that decision, to allow the pursuer to
proceed and to obtain damages on a joint and
several basis.

Margaret Mitchell: The question really stems
from the debate in the Parliament on 29 June on a
legislative consent motion on the Compensation
Bill. Are you saying that nothing in United Kingdom
legislation will be affected by the bill and that there
is nothing further on which we must consult
Westminster?
Lorna Brownlee: That legislative consent
motion related to the separate issue of joint and
several liability. The Parliament decided
unanimously that the legislative consent motion
was the right way in which to proceed on that.
There is no issue outstanding with Whitehall in
relation to the matter with which the bill deals.
Margaret Mitchell: So there are no on-going
discussions with Westminster about any way in
which the bill would impact on reserved powers.
Lorna
Brownlee:
There
are
on-going
discussions in Whitehall on ministers’ general wish
to improve the processing of claims from
mesothelioma sufferers. For example, the
Department for Work and Pensions has work in
hand in relation to better handling of claims for
benefits. A number of steps are being taken to
improve matters for mesothelioma sufferers, but
there are no issues outstanding between the
Administrations.

Mr McFee: So that is the link between the two
pieces of legislation.
Paul Cackette: Joint and several liability is the
link. The legislative consent motion that was
agreed to in June was about that. The bill relates
to the same disease but addresses a different
problem.

Margaret Mitchell: Tom McCabe said:

Mr McFee: Indeed, but the issue of joint and
several liability was a major hurdle for us to get
over before reaching this point.

“Action is proceeding in a joined-up way on a wide front,
across the responsibilities of the Scottish and Westminster
Administrations.”—[Official Report, 3 June 2004; c 8998.]

Paul Cackette: Indeed.

Lorna Brownlee: That comment was made
during an earlier debate. The background to that
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Stewart Stevenson: I want to focus on the
response to the Executive consultation from the
Association of British Insurers, which suggests
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that the alternative process of sisting could be
used. In her opening remarks, Lorna Brownlee
indicated that there have been only nine examples
of that.

4102

Stewart Stevenson: I was asking about the
costs to all parties.
Paul Cackette: If the process was agreed by
the parties, a payment of interim damages was
made and the court was willing to agree to the sist,
I think that there would not be additional legal
costs—certainly, the cost would not be as much as
it would be if a separate action proceeded.

Can you tell us about the costs and difficulties
involved in a person raising an action and their
relatives raising a separate action after their death,
compared with those involved in a person raising
an action, getting interim damages and sisting the
action, which is then continued until after their
death—or do we not know about that yet?

An issue that arises with sisting—I am not aware
whether it has been tested with the courts yet—is
that in recent years the courts have generally
tended to be more reluctant to agree sists without
good cause being shown, in order to ensure that
cases are managed properly. Timetabling to get
resolution as quickly as possible, in accordance
with chapter 43 of the Court of Session rules, has
tended to mean that courts are even more
reluctant to agree sists. That is the context and the
situation that is developing in cases of this nature.
A sist is a possible option, but it is for courts to
decide; a court may or may not grant a sist,
whatever the parties ask for.

10:30
Paul Cackette: On costs, if the bill is passed, it
could result in two court actions rather than one,
depending on how the litigants conduct the
litigation. One set of proceedings would be to
resolve the dilemma, which the victim may wish to
do before he or she dies. Then, because the
solatium related to death would be finalised only
on death, the relatives would raise a separate
action. Therefore, one possible outcome is that
there would be two sets of litigation, with all the
consequences that that would have.

Mr McFee: Is it your view that sisting might be a
cumbersome way of addressing the problem?

It depends to a certain extent on how the
pursuers, the defenders and their insurers react to
the change in legislation. In order to minimise the
risk of double litigation they might move in future
to greater use of interim damages, but it is hard for
us to say. I know that you will take evidence next
week from those who deal with such cases in
practice. They may be better placed to advise you
on the situation. As Lorna Brownlee said, our
experience is that interim damages are rarely used
in the cases that are proceeded with in the
person’s lifetime. For whatever reason, interim
damages are not considered an acceptable way to
resolve the dilemma.

Paul Cackette: I am not sure that I would go so
far as to say that it is cumbersome. It is a way of
proceeding. I do not know whether Bob Cockburn
has any views on the way in which sisting is used
in the context of the Coulsfield rules. I am not sure
that I would say that it is cumbersome, but judges,
who are sensibly driven by the rules to keep
programmes on schedule, have not tended to
encourage sisting.
Bob Cockburn: It is a difficult question for us to
answer, because essentially it is for the court to
decide whether to grant a sist. It is certainly an
option, but a lengthy sist is inconsistent in some
ways with the ethos of the Coulsfield reforms,
which is all about setting the end point right at the
start of litigation and working towards that end
point. If a sist was granted and took the
proceedings beyond the end point that the court
had set for the case, that might become a problem
for the court. It is a matter for judicial discretion.

Stewart Stevenson: In any event, is it correct to
say that the bill in no way removes any currently
available approach, such as raising an action
while the person is alive, sisting it and then
continuing the action after their death? The bill
merely creates an additional option for which there
is, in my humble opinion, a strong case.

Mr McFee: It would at best introduce a degree
of uncertainty into the process, in that you could
not second-guess what the decision of the court
would be in any particular case.

Paul Cackette: Yes. Rules are in place that
allow such an approach to be taken and nothing in
the bill would stop that option being pursued if that
is what the parties chose to do.

Bob Cockburn: Yes. That is fair.

Mr McFee: Stewart Stevenson is probably
driving at the so-called solution put forward by the
insurance industry, which was that, rather than
find themselves in the dilemma that people who
are suffering from mesothelioma are currently in,
someone could begin a case and sist it. Stewart
Stevenson’s question was about the cost to the
court system if people pursued that route rather
than the option that is before us in the bill.

Paul Cackette: That is the risk that arises.
Mr McFee: The Forum of Insurance Lawyers, in
its response to the Scottish Executive’s
consultation, argued that the consultation was
predicated on an incorrect premise. The forum
said that the victim does not, by accepting any
damages, prevent his family from claiming for nonpatrimonial loss. How do you respond to that?
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Paul Cackette: There are a number of aspects
to that. To a certain extent, our response is the
answer that Lorna Brownlee gave earlier. The
proof of the pudding is in the eating: interim
damages are not used to any significant extent at
present and, if they were a good way forward, we
might expect them to be used a little bit more.

divert attention from the bill’s purpose. Without a
clear need for such a power, we did not consider it
sensible to provide a diversion from the bill’s main
purpose, which was to address a specific,
identified problem.
Mrs Mulligan: I notice from the consultation that
seven parties agreed that you should have the
power. Did any of them mention anything that they
thought could be encompassed within it at some
point in the future?

In theory at least, interim damages are
potentially difficult for the court to address
because, to make an award of interim damages, it
would have to accept that a payment ought to be
made even though the case was not yet proven.
The case would not have got to a proof and, as
anyone who is involved in litigation is aware, even
the most watertight case is not guaranteed to
succeed, so the court would have quite a difficult
task.

Lorna Brownlee: Yes. Some parties mentioned
asbestos-related lung cancer as a possible
addition, which we considered because it was
raised with us. However, as you might know,
asbestos-related lung cancer is clinically
indistinguishable from other lung cancers and
probably about 3 per cent of lung cancers are
attributable to asbestos inhalation. That puts
asbestos-related lung cancer sufferers in a very
different position from mesothelioma sufferers in
relation to damages claims.

The other dimension is that, if defenders were
willing to agree to make interim damages
payments, there would be no need for the court to
consider the case. The parties could agree interim
damages between them, the payment could be
made without troubling the judge and then the
matter could be resolved later. If a judge ends up
being asked to make an interim award, it is
because the defender objects to it; if the defender
did not object, the parties would just agree
damages between them.

Also, although asbestos-related lung cancer was
mentioned as something that might be added, we
were not told that people who suffer from it are
forgoing making their own claims. The purpose of
the bill is to address the dilemma that
mesothelioma sufferers face.
We agree that lung cancer is a distressing and
horrible condition that is caused in some cases by
asbestos inhalation, but in the context of the bill
we do not think that it is in the same category as
mesothelioma.

The difficulty for the court with awarding interim
damages lies not only in having to make an interim
award where liability is not admitted, but in having
to do it in the face of the defender saying that they
do not agree with an award.

Mrs Mulligan: Do people with asbestos-related
lung cancer go through the same procedure to
claim damages?

Mr McFee: That is interesting.
Mrs Mary Mulligan (Linlithgow) (Lab): In her
opening statement, Lorna Brownlee referred to the
Executive’s decision not to include a power to
extend the bill’s provisions to any other conditions.
I ask her to say a little more about the basis for
that decision.

Lorna Brownlee: I refer to the point that Paul
Cackette made earlier. Next week’s witnesses
might be more able to answer your question.
When we examined the cases that were settled in
court over a period of 35 years, we found that lung
cancer was mentioned in 58 cases. However, in all
but two cases it was mentioned as a possible
increased risk for people who had been exposed
to asbestos. There were only two cases in which
the person had actually contracted asbestosrelated lung cancer.

Lorna Brownlee: Ministers wished there to be
no doubt about the situations that might give rise
to the use of such a power. Such situations would
be similar to the situation in which people with
mesothelioma find themselves. We took the view
that if any condition was going to emerge that
arose from negligence, and on which the medical
consensus as to cause and outcome would be as
it is with mesothelioma, we would already know
about it, because such things take a long time to
develop.

Mrs Mulligan: You said that, if conditions to
which the bill could be extended were going to
emerge, you would know about them because of
the time that they take to develop. However, we all
know that things can change. If a condition
developed that fell into the same category as
mesothelioma, would further legislation be
required, or is there another way of dealing with
that?

On reflection and in the light of consultation, we
felt that it would be difficult to make a case to the
Parliament for such a power and to set out for you
clear criteria for its use if we did not have a clear
view of the need for it. We also felt that there was
a risk that, if we allowed for the bill’s coverage to
be extended, concerns about that power might
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Lorna Brownlee: At the moment, the bill is
specifically on mesothelioma.
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but it is absolutely minuscule. If somebody settles
before the act comes into force, they will not have
the protection that it affords. Therefore, people
who might be considering settling at the moment
would be well advised not to reach final settlement
before the bill comes into force.

Mrs Mulligan: So if there was another condition,
you would need to introduce another bill.
Lorna Brownlee: That is correct.
Mike Pringle: The bill will not apply to people
who have already settled, but it will apply to cases
that are currently going through the courts. If
somebody’s case starts to go through the courts
today and they settle before the bill becomes law,
will they have the right to claim retrospectively?
Why did you decide that retrospective claims
should not be allowed? In future, people will have
the right to make claims, but a lot of people have
already settled. They might think that the bill is
unfair to them.

Paul Cackette: Yes.
Alison Fraser (Scottish Executive Legal and
Parliamentary Services): I am sure that the
witnesses for next week’s meeting will be able to
tell you what they are doing about that, given that
they will be dealing with on-going claims.
Mr McFee: I understand. I just wanted the
message to be absolutely clear that the degree of
retrospection is not terribly large, which means
that somebody who settles next week will not be
afforded the protection of the bill. I want to ensure
that people in that position know that that is the
position.

Paul Cackette: The answer to your first
question is no. If someone settles before the bill
becomes law, they will not be able to enjoy the
benefit of the changes. There is a difference
between cases that have been settled and cases
that might be settled between now and the
legislation coming into force. In the case of the
latter, we expect that parties will not want to settle
because they will know that the bill is going
through the Parliament. If they are properly
advised, people who are caught in that dilemma
should be able to protect their position.

The Convener: I think that you said that many
pursuers are delaying settlement in any case,
because they know that that will benefit their
families. I suppose that they will continue to do
that, so that they can get the benefit of the bill.
Paul Cackette: They are delaying settlement for
slightly different reasons. There will not be an
impact on the 80 per cent who have resolved the
dilemma in their own minds by delaying their
cases anyway. The issue that has been raised
comes into play only for those who decide that
they want to proceed with their own claims.

On your second question, there is a balance to
be struck between the way in which such changes
are progressed, worthwhile though we believe
them to be, and the impact on general damages
law. A matter that concerns us in general is the
fact that the current damages legislation proceeds
on an important principle of certainty. When
damages claims are settled, they are settled. The
concept of opening up a settled damages claim at
some point in future gives rise to a range of risks
for pursuers as well as defenders. The principle is
important, and I emphasise that it cuts both ways.
The matter does not arise in the bill, but if it had
been drafted differently, it could have allowed
settled claims to be reopened. We think that that is
a dangerous line to go down.

The Convener: It is fair to say that, given the
Coulsfield reforms to speed up the system, on the
back of the work of the previous Justice 2
Committee, there are more living pursuers in the
system than there would have been previously.
Under the pre-Coulsfield system many pursuers
were not alive by the time their claims came to
court, which is why we needed to speed up the
system. Is it fair to say that because we have
speeded up the system, more pursuers now have
the difficult decision to make whether to pursue
their own claim?

That is part of the reason why the bill is
prospective in its application. There is always a
presumption in favour of not enacting retrospective
legislation unless good cause is shown. We can
certainly see the argument for cause in this case,
but the difficulty is that allowing legislation to be
applied retrospectively would cut across the
principle and benefits of certainty in relation to
actions that were settled on the basis of the law as
it stood at the time.

Paul Cackette: That is a fair point. Over the
years, the courts have generally become more
generous in the level of payments that they award
in relation to relatives’ solatium. The consequence
of that is that, in purely financial terms, the
dilemma for pursuers is greater, because by
waiting they acquire more compensation. All those
factors have to be considered together, but your
basic hypothesis is correct.

10:45
Mike Pringle: Okay.

Stewart Stevenson: I draw to your attention
what the Parliament did under advice from
Government advisers in relation to the Agricultural
Holdings (Scotland) Act 2003. I refer to the
backdating of the crossover from limited

Mr McFee: I want to be absolutely clear about
this. There is a degree of retrospection in the bill,
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Stewart Stevenson: A principle of the
Agricultural Holdings (Scotland) Act 2003 was that
it was not inequitable to make the date on which
the act came into force the date on which the
intentions behind it were published.

partnerships to short limited duration tenancies. In
essence, it was concluded that it was proper to
backdate to the point at which the policy intention
was published. In a parallel way, do you think that
it would be appropriate to backdate provisions in
the bill to the date of its introduction, which is 27
September 2006?

Paul Cackette: Indeed—and I certainly accept
that the principle is not unprecedented.

The Convener: In addition, I am aware that the
provisions of the Leasehold Casualties (Scotland)
Act 2003 came into force on the day that the bill
was published, although I do not know what
mechanism was used—perhaps there was a
particular reason for that. That act is one of those
gems, which I would be amazed if anyone other
than Adam Ingram and I remembered.

Mr McFee: We should perhaps ask others about
this. It may be that no one comes into that
category.
Paul Cackette: A final point that I would like to
make is about certainty. It would be possible to
allow for the reopening of cases that were settled
between the date of introduction and the date of
royal assent. We should not forget that there are
serious policy reasons why breaking the principle
of certainty of settlement in damages cases is a
bad idea.

Paul Cackette: I can speak only about the
Agricultural Holdings (Scotland) Bill, which I
worked on in a previous existence. I am aware of
the backdating provisions that Stewart Stevenson
mentioned, which were included because of the
particular circumstances. As I recall, there were
concerns that, in the period between the time of
the Executive making people aware of its
proposals and the time of royal assent, all sorts of
behaviours would be undertaken that would
circumvent—
Stewart
Stevenson:
Would
“shenanigans” be appropriate?

the

Mr McFee: That would, of course, be the reason
that we would want to allow retrospective
provision—not to introduce uncertainty, but to
make the provision available to people in the
category, if there are any.
The Convener: Under the bill, if a pursuer has
settled a claim, the family can, on the death of the
pursuer, go back to court a second time and make
claims under other heads. The family cannot do
that at the moment—unless, of course, the person
delays their claim. Will the bill result in increased
settlements from the defender?

word

Paul Cackette: It would not be for me to use
such a word.
Stewart Stevenson: I think that Ross Finnie
has used language that was not even as moderate
as that.

Anne Hampson (Scottish Executive Justice
Department): We estimated that it would cost
about £1.1 million, rising to £1.5 million, for the
defenders to pay. We have to remember that 85
per cent of cases at the minute are being settled
by relatives after the death of the pursuer, so it is
only in the other 15 per cent of cases that
increased costs will arise.

Paul Cackette: Yes. It was a valid point and a
reasonable observation.
As I say, I cannot speak about the Leasehold
Casualties (Scotland) Bill, but with the Agricultural
Holdings (Scotland) Bill there was a concern that
the provisions of the bill could be circumvented by
the activities of landlords after they became aware
of what was coming down the tracks. They could
have entered into leasehold arrangements in order
to avoid the consequences of the bill once it was
enacted.

The Convener: So that £1.1 million to £1.5
million is for the 15 per cent of cases that are not
being settled in that way.
Anne Hampson: That is correct.
The Convener: The panel said earlier that the
evidence was that the trends of settlement in
relation to solatium were increasing.

Mr McFee made points about this earlier, but I
am not sure that the Rights of Relatives to
Damages (Mesothelioma) (Scotland) Bill will give
similar opportunities to people who wish to avoid
the consequences of the bill. Perhaps those who
are involved in dealing with the litigation would be
better placed to advise the committee.

Paul Cackette: That is my understanding. To a
certain extent, my evidence is anecdotal—it
comes from speaking to personal injury lawyers—
but the rates have been increasing over the years.
The Convener: Is it also correct to say that the
trend is also changing with regard to solatium
settlements to sons and daughters?

The Agricultural Holdings (Scotland) Bill was
very difficult to draft. When you consider
retrospective legislation, you have to put yourself
in the shoes of people eight or 10 months before.
It was extraordinarily difficult to ensure that we did
not make a mistake and change historical fact.
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Paul Cackette: As I understand it, the trend for
claims both by widows and by sons and daughters
has changed consistently.
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and we seem to have run out of questions.
Stewart Stevenson predicted as much.

The Convener: Will demand for the bill’s
provisions eventually fade out? I realise that the
SPICe briefing sets out some statistics on the
matter, but I would like to get your response to the
question on the record.

Margaret Mitchell: The Forum of Scottish
Claims Managers has expressed concern about
double accounting with regard to claims for wages
and solatium and has suggested that, as the
existing law is problematic, section 1(2) of the
1976 act be disapplied. Have those concerns been
met?

Lorna Brownlee: Are you asking whether
demand will fade away after the number of
mesothelioma deaths reaches a peak?
The Convener: Yes.

Lorna Brownlee: There is no element of double
accounting, because we are not disapplying
section 1(3) of the 1976 act, which relates to
patrimonial damages to relatives. Double
accounting would happen if that were disapplied,
as the victim’s settlement takes account of the
support payment that they will have received.

Lorna Brownlee: That is the logical conclusion,
but it will take quite a long time to reach that point.
The Convener: What are
timescales for that?

your
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predicted

Lorna Brownlee: I am sure that the HSE would
want me to stress that any projections should be
treated with caution, but according to current
projections the peak will be reached somewhere
between 2011 and 2015, after which deaths will
gradually decline.

Margaret Mitchell: That is helpful.
The Convener: Your clear and succinct
evidence has helped our scrutiny of the bill. I thank
you for appearing before the committee. We will
raise various issues with our other witnesses at
next week’s meeting.

The Convener: Obviously we will hear from
other witnesses on this bill, but do you have any
feeling for the strength of opposition to this
amendment to the 1976 act?

I remind members that our next meeting is on
Tuesday 5 December, at which the committee will
further consider its draft report on its inquiry into
the Scottish Criminal Record Office.

Lorna Brownlee: You will have seen the
responses that we have received and, obviously,
the submissions that you have received to your
own call for evidence. The main points that have
been raised with us, including the possible use of
interim damages and the possibility of extending
the provisions, have already been discussed this
morning. One can certainly gauge from the
responses the strength of feeling on this matter. It
might be fair to say that, having seen what we
have done in light of their responses, one or two of
the respondents to your call for evidence have
tempered their original comments. In any case,
you have also seen SPICe’s summary of the
responses.

Meeting closed at 10:59.

The Convener: If we stick to the timetable, I see
no reason why we cannot reach stages 2 and 3
before February or March. How long does it take
for legislation to receive royal assent? A couple of
months?
Paul Cackette: Under the Scotland Act 1998,
four weeks must elapse after stage 3 before royal
assent can be given. In general, if all goes well,
royal assent is given four, five or six weeks after
stage 3.
The Convener: And the provisions would come
into force the very next day.
Paul Cackette: They would come into force
seven days later.
The Convener: Do members have any other
questions? I do not believe it; it is only 11 o’clock
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SUBMISSION FROM HARRY MCCLUSKEY, CLYDESIDE ACTION ON ASBESTOS
As you maybe aware Clydeside Action on Asbestos have been actively campaigning on the
current injustices within our Scottish system of civil justice. It was as a result of the Lord
Presidents direction following petition PE336 (which primarily dealt with a fast track system to
ensure that those with mesothelioma should receive their damages in life) that the issue of
potential damages for a surviving spouse and/or dependents was highlighted. To create this
fast track system in order that those with mesothelioma who were claiming compensation
received their damages in life was only just. However this system only highlighted the
anomaly that put additional pressure on those with mesothelioma, as they now had to make a
choice as to whether or not they should accept their damages in life knowing that this would
be a much lesser value than having a posthumous settlement as no future payment would be
made in respect of their spouse/families following their death. Clydeside Action on Asbestos
believe that to place additional pressure on terminally ill people is totally unacceptable. We
further believe that there has been a breach of natural justice in that there should be no
financial difference between an in “life payment” and posthumous settlement where a person
has, or has died, from mesothelioma.
Clydeside Action on Asbestos firmly believe that the proposed bill will rectify this appalling
and unjust legal position and once the amendment is made will provide a more just system to
the almost 700 people with mesothelioma who would otherwise have to make a choice of
either accepting damages in life, perhaps to make life more comfortable, or give up their right
to compensation to ensure future financial stability for their family members.
It is therefore the opinion of Clydeside Action on Asbestos and all of its members that the
Damages (Scotland) Act 1976 should proceed to be amended at the earliest opportunity in
favour of all those with mesothelioma.
One example of a client who had been affected by this anomaly is as follows:
Mr X was diagnosed with mesothelioma in 2005. He is aged 63 and is married with 4 children
who all live at home. Having some financial difficulties he is somewhat forced to ask that his
claim for damages be fast tracked in order he pay off his debt and make the remainder of his
life more comfortable. Taking into consideration all factors (pain and suffering; loss of
earnings and services) Mr X settles for £130,000. The value of his case had it been settled
posthumously would have been approximately £198,000. (the original £130,000 with an
additional £28,000 for his widow and £10,000 for each dependent). Mr X sadly died earlier
this year.
Harry McCluskey
Secretary
SUBMISSION FROM TOMMY GORMAN, WEST DUNBARTONSHIRE
COUNCIL/CLYDEBANK ASBESTOS GROUP
Thank you for your letter dated 29 September 2006 concerning the Rights of Relatives to
Damages (Mesothelioma) (Scotland) Bill.
The fact that a Mesothelioma sufferer has already secured a settlement from a negligent
employer while alive should have no bearing on the individual rights of surviving appropriate
bereaved relatives to pursue claims.
I support the purpose of the Executive’s Bill which is to amend the damages (Scotland) Act
1976 in order to allow appropriate close family members of mesothelioma patients to claim for
non-patrimonial loss including distress, grief and loss of association where the patient has
suffered personal injury due to asbestos exposure leading to mesothelioma and dies as a
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consequence of this injury. Appropriate bereaved relatives will have the legal right to make
claims whether, or not, the deceased relative has already recovered damages.
The amendment to the Damages (Scotland) Act 1976 encompassed within the Bill addresses
basic issues of human rights and natural justice which require to be rectified urgently. It will
allow many Mesothelioma sufferers to die with dignity and peace of mind in the knowledge
that adequate financial provision is in place for loved ones after death. This removes from
families a dilemma which imposes upon them the need to make an impossible decision;
whether the sufferer, in life, claims their due compensation which may deliver an improved
quality of life through the provision of small comforts which could be purchased; or do they
sacrifice their right to compensation in order to allow immediate family members to make
claims after they are dead. This proposed change makes a most valuable contribution by
assisting this group of terminally ill people to make end of life decisions in the absence of
undue stress and anxiety.
There are growing numbers of individuals affected by asbestos-related disease (including
Mesothelioma), whose lives have been destroyed by exposure to this carcinogen. It is
disheartening to meet the bereaved relatives of the victims of this horrendous industrial
cancer and hear how they are disadvantaged by the law as it currently applies in their cases
under the Damages (Scotland) Act 1976.
As it is understood by voluntary organisations, trade unions and all who campaigned for this
change the Bill is intended to ensure that, if the injured person recovers damages for
mesothelioma, and then dies, this does not prevent his or her immediate family from
recovering damages for the grief, suffering and other emotional damage which they have
suffered. Mesothelioma victims are people who have suffered through no fault of their own.
They contracted this fatal form of cancer through exposure to asbestos, a hazard which was
acknowledged by factory inspectors in the late 19th century.
I would like to take this opportunity to acknowledge the cross-party consensus that has been
displayed recently in the Scottish Parliament on court proceedings, compensation issues and
other matters concerning the victims of asbestos-related disease and also the informed
nature of the contributions made by the MSPs who have participated in these debates. Many
individuals and families affected by Mesothelioma regard this as a Bill for the people;
introduced by a Parliament working for some of its most vulnerable citizens. It is their
fundamental belief this legislation should progress through the stages of parliamentary
scrutiny in the most economic timescale.
Tommy Gorman
Welfare Rights Representation Unit, West Dunbartonshire Council/Clydebank Asbestos
Group
SUBMISSION FROM THE ASSOCIATION OF BRITISH INSURERS
This is the Association of British Insurers’ response to the Scottish Executive’s consultation
on the Rights of Relatives to Damages (Mesothelioma) (Scotland) Bill.
The Association of British Insurers is the trade association for insurance companies operating
in the UK. It represents over 400 members who, between them, account for over 94% of the
general insurance business of UK insurance companies.
Our members have a substantial part to play in compensating Mesothelioma victims and we
welcome the opportunity to play a constructive role in this consultation process. We are
already working closely with the Department for Work and Pensions to improve the claims
process for Mesothelioma victims in England and Wales, and we would like to take this
opportunity to indicate that we are keen to work more closely with the Scottish Executive in a
similar way.
However, we do not believe that the proposed legislation is necessary. We recognise that the
current law, which prevents the immediate family of Mesothelioma sufferers from claiming
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damages for their non-patrimonial loss if that family member has settled his claim within his
lifetime, can cause problems for claimants and their relatives. This can be resolved, however,
by encouraging claimants to initiate their claim, make an application for interim damages, and
then sist the claim until after their death. This process would enable the claimant to receive a
sum of money whilst still alive, and for their family to claim their damages after death.
If it is accepted, nevertheless, that a change in the law is necessary we are pleased to note
that the amendment to the Damages Act has been restricted to Mesothelioma claims only.
We support this decision, as Mesothelioma is a unique disease. The medical characteristics
of the disease and, because of these, the way in which Mesothelioma litigation is dealt with,
are particular only to Mesothelioma itself. We would therefore, be opposed to any extension
of this new law to any other disease.
Nick Starling,
Director, General Insurance Department
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Scottish Parliament

should be straightforward. Like Phyllis Craig, I feel
that the bill should be passed to allow that.

Justice 1 Committee

Tommy Gorman (Clydebank Asbestos
Group): The strength of the bill is that it is short
and gets to the point immediately. There are no
frills; it addresses the issue that it is meant to
address. The people whom we are here to
represent really appreciate that.

Wednesday 6 December 2006
[THE CONVENER opened the meeting at 09:49]

Rights of Relatives to Damages
(Mesothelioma) (Scotland) Bill:
Stage 1

Mr McFee: So you agree that it does what it
says on the tin.

The Convener (Pauline McNeill): Good
morning and welcome to the 48th meeting in 2006
of the Justice 1 Committee. I have received no
apologies. I have switched off my phone; I ask
members as usual to check that they have
switched off theirs. I introduce from the Scottish
Parliament information centre Murray Earle, who
has been assisting us with the Rights of Relatives
to Damages (Mesothelioma) (Scotland) Bill.

The Convener: It is well recognised that your
organisations have lobbied the Parliament on
many issues related to your campaign to get
justice for sufferers of asbestos-related conditions.
You will be aware that, in the previous session of
Parliament, Bill Aitken and I were directly involved
in negotiations to try to shorten the procedure for
sufferers whose cases came to court so late that
many of them had passed away by the time that
their cases were heard.

Tommy Gorman: Very much so.
Phyllis Craig: Very much so.

I welcome our first panel of witnesses: Phyllis
Craig is from Clydeside Action on Asbestos;
Tommy Gorman is from Clydebank Asbestos
Group; and Ian Babbs is from Asbestos Action
Tayside. Although you have made many
representations to the previous Justice 2
Committee in session 1, this is still an important
occasion. We have a number of questions for you;
Bruce McFee will begin.

As a result of the Coulsfield reforms and the
previous Justice 2 Committee’s agreement with
the then Lord President that asbestos sufferers
could apply for a shortened procedure, it became
much more likely that more sufferers would still be
alive during the procedure. Have those reforms
brought about the different problem with which we
are dealing today?

Mr Bruce McFee (West of Scotland) (SNP):
Good morning. As the witnesses know, the bill
seeks to address campaigners’ concerns about
section 1(2) of the Damages (Scotland) Act 1976.
As representatives of campaigning groups, do the
witnesses think that the bill as introduced is
successful in doing so?

Mr McFee: Do other panel members wish to put
anything on record about the need for this action?

Phyllis Craig: Petition PE336 highlighted the
anomaly with which we are dealing today. It is
unfair that people who should receive their
damages in life are being asked to make a
decision about whether they should receive
nothing and allow their relatives to benefit. They
also receive no recognition that they have an
asbestos-related condition. They have to look to
their family’s financial security. We dealt with a
woman who was a nurse with nine children. Can
you imagine the difference that it would make to
their lives if she took her damages in life rather
than that happening posthumously? The nine
children would receive £90,000, plus £28,000 for
the husband. There is a considerable difference
between what a family receives when the person
is still alive and what it receives posthumously.
Petition PE336 highlighted that anomaly, and we
are here to try to have that rectified.

Ian Babbs (Asbestos Action Tayside): I back
everything that Phyllis Craig said. The
mesothelioma patient has the problem of facing
the fact that he or she is dying and then has to
make a decision about when to claim damages,
when they are totally involved in their survival. It is
a question of whether they are emotionally ready.
That decision should not have to be made; it

Mrs Mary Mulligan (Linlithgow) (Lab): Good
morning. You will be aware that the bill applies
only to mesothelioma sufferers—Tommy Gorman
referred to the bill’s simplicity. In the initial
consultation, ministers suggested that they might
take powers to extend the provision later, but they
have not done that in the bill. Do you have
comments on that?

Phyllis
Craig
(Clydeside
Action
on
Asbestos): If the bill is passed, I think that it will
be successful in meeting our aims. Clydeside
Action on Asbestos represents many people who
have mesothelioma. It is very unfair that if
sufferers claim for damages in life, they forfeit their
family’s right to receive damages for loss and grief
following their death. We must remember that that
person is going to die.
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Phyllis Craig: I believe that mesothelioma is a
unique condition that is caused only by asbestos
exposure. Given its uniqueness and the poor
prognosis of the condition, we must concentrate
on mesothelioma.

holiday in Cyprus and had returned home because
he felt unwell. Fourteen weeks later, he was dead.
Fourteen months is very optimistic.
10:00
Margaret Mitchell (Central Scotland) (Con):
You have answered the question fairly fully about
not extending the bill to cover asbestos-related
lung cancer, but could I tease out a little bit more
information from you? You said that there could be
problems—for example, it might not be so easy to
state that a person’s lung cancer was caused by
exposure to asbestos—but that mesothelioma is a
different proposition. Can you explain to the
committee—just so that we have it on the record—
why that is the case?

Mrs Mulligan: That is clear. Are the other
witnesses of like mind?
Ian Babbs: Yes—I agree with Phyllis Craig.
Only yesterday, I spoke to some lawyers about the
situation. Their opinion was that because we know
both the cause of mesothelioma and that death
will occur after a short time, the condition is unique
in comparison with other cases. There is no doubt
about the situation and the result; we need action.
Tommy Gorman: I will follow up the convener’s
point about the previous Justice 2 Committee’s
work and the amount of time that is available to
people. It is important to deal with mesothelioma in
the bill. We must settle the situation in the most
economic timescale, because of the short time
between diagnosis and death. The evidence from
civil servants was that 14 months was said to be
the average time between diagnosis and death. In
many cases, that would be extremely optimistic—
people survive for only two, three, four or five
months. For some cases, it is crucial that the bill is
passed as quickly as possible. That is the reason
for concentrating on mesothelioma.

Phyllis Craig: It is readily accepted and agreed
by medical professionals that mesothelioma is
caused by asbestos exposure. When someone
has a lung cancer, it is arguable that other
contributory factors may have caused it. The
defender can drag out a case and wait until the
person passes away, because only once a post
mortem is done and the tissue is analysed can we
identify whether it was an asbestos-related lung
cancer. We are trying to ensure that people
receive their damages quickly while they are alive.
They should have recognition of their condition
and should be paid their damages. The prognosis
of people with mesothelioma is so poor that the
damages have to be paid quickly; the family can
then follow that up and get damages for their loss.
Lung cancer cases are almost always settled
posthumously.

Other asbestos-related conditions and lung
cancer, which were mentioned during the
consultation, are for another day, but the
Parliament must consider them with seriousness
in the future. Any obfuscation of the bill would be a
diversion from passing this important piece of
legislation, but outstanding issues that affect
sufferers of asbestos-related conditions in general
need to be the Parliament’s business in the future.

Margaret Mitchell: In mesothelioma cases, it is
clear from the symptoms that the illness is caused
by exposure to asbestos. That is the causal link
and it is a given.

Phyllis Craig: Defenders in lung cancer cases
can drag out those cases, because many factors
can cause lung cancer. Usually, the matter is left
until a post mortem, so people do not receive their
damages in life. In contrast, it is known right away
that exposure to asbestos causes mesothelioma
and it cannot be readily argued that that is not the
cause.

Phyllis Craig: That is right. Medical
professionals have written many papers on the
subject. I am sure that if you wrote to any
consultant chest physician, thoracic surgeon or
oncologist, they would agree that mesothelioma is
caused by asbestos exposure. The fact that they
agree with that is the reason why the defenders
accept it.

Mrs Mulligan: Your position is clear. Other
members will ask about timing and other issues.

Margaret Mitchell: That is helpful, because it
stresses the uniqueness of your case.

Ian Babbs: Members may not be aware that
Asbestos Action Tayside has operated only for
about 12 months. I do not have the experience
that the representatives of Clydeside Action on
Asbestos and Clydebank Asbestos Group have.
However, from my experience over the past 12
months, the period of 14 months that is stated in
the consultation paper is very optimistic. We have
had three deaths—one at 12 weeks, one at 14
weeks and one at 15 weeks after diagnosis. Those
people had almost been fit. One chap had been on
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Marlyn Glen (North East Scotland) (Lab): We
all accept that you are very keen on the bill as it
stands going through, but I ask you to comment on
the other point of view. The response from some
representatives of the insurance industry was that
the bill is unnecessary. They suggest that, under
the current procedures, it is feasible for a claimant
to initiate a claim, make an application for interim
damages and then suspend the claim until after
their death, thereby allowing both the claimant and
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the family to benefit. How do you respond to that
argument?

The Convener: Are you aware of any financial
advantage to the insurance companies?

Phyllis Craig: If someone is to be paid interim
damages,
the
insurance
company
is
acknowledging that they were exposed to
asbestos and have the condition and that it will
meet the claim by paying out, for example,
£30,000 while the person is alive. Why should the
person not receive their full damages in life? They
are the one who is dying; they are entitled to the
money. Why pay them a portion of the money?
Given that insurance companies will pay them so
much, why not pay them the full amount, rather
than leave it until after their death? I invite the
committee to put that point to the insurance
companies.

Phyllis Craig: I am not aware of that, but if you
ask the legal representatives, they may tell you
that there is.
The Convener: We will ask them, but we
wanted to get your view as well.
Mr McFee: I want to ask about that; I will put my
question to the insurance industry representatives
too. Do the witnesses think that the insurance
industry’s opposition to the bill might be based on
their fear of the floodgate principle? Do they think
that, once compensation is open to one group, it
will be open to others?
Phyllis Craig: I am sure that they will have that
in mind. They will be wondering whether, if they
agree to the provisions on mesothelioma, people
will then press for further amendments to
encompass lung cancer and other conditions—
and I think that they should be scared.

Marlyn Glen: We certainly will.
Ian Babbs: Another point is the emotion that is
involved, which the insurance companies appear
to be asking the families to go through twice. The
court case takes place and, as Phyllis Craig said,
the person gets part of the compensation.
However, then the insurance companies ask the
families to go through it all again. That is inhuman.

Tommy Gorman: The question is outwith the
parameters of this discussion. Under the bill, if a
sufferer does not have mesothelioma, the family
will not be able to claim non-patrimonial damages.
The defenders have the right to defend
themselves in court, and they do so with great
enthusiasm.

Tommy Gorman: Marlyn Glen referred to the
submission from the insurance industry, in which
there is a contradiction within the final two
paragraphs. It refers to sisting, but in the final
paragraph the industry agrees with the bill.
Anything that takes us away from the crux of the
bill is a diversion and defeats the purposes of the
bill. The reason for the bill is to be as economic as
we can with time. Anything that takes us away
from that defeats the spirit of the bill.

Mr McFee: Indeed. As has been said, the bill is
tightly drafted.
Stewart Stevenson (Banff and Buchan)
(SNP): Tommy Gorman put it well when he said
that the bill is straight and to the point.
I want to explore the possible implications of
changing the date on which the bill will come into
force. At the moment, that date will be seven days
after it receives royal assent, which will happen
about five weeks after the Parliament passes it—
as I am sure that it shall. There is an argument
that it should come into effect on the date on
which it was published, which was in the middle of
September. Would that make any difference? Are
people waiting for the bill? It is clear what the bill is
going to do, so backdating it would probably not
have much effect in the real world. Are you aware
of members of your organisations who have held
back their legal claims until the bill is passed?

The Convener: In the witnesses’ view, would it
make any difference financially if interim damages
were awarded? I am trying to understand what
might motivate insurance companies to argue that
position.
Phyllis Craig: Insurance companies have no
other argument, so they are putting forward a
delaying tactic. They are saying that they will pay
interim damages so the bill is unnecessary and
does not have to be passed. In fact, they are
saying that they recognise that when someone
has mesothelioma, they will pay damages, but
only in their own time. If the insurance companies
are going to pay interim damages, why do they not
pay the full amount?

Phyllis Craig: We have many terminally ill
clients who have been put in a position of having
to choose whether to wait or not.

The Convener: I heard you say that to Marlyn
Glen; I am trying to tease out why the insurance
companies would argue that. In your view, is there
any financial advantage to them in paying interim
damages and then full damages?

Stewart Stevenson: Just to clarify my view, I
suspect that, if we backdated the bill to
September, we would achieve a five-week
improvement rather than really going back to
September as people have been waiting anyway,
if you see what I mean. Backdating the bill may be

Phyllis Craig: In my view, it is just a delaying
tactic because they do not want the bill to be
passed.
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a slightly false offer, although precedents suggest
that we could do that.

suggestions that may assist the passage of the
bill, it is an excellent idea.

Tommy Gorman: That is perhaps a question for
the legal experts who will give evidence after us.
Complex legal matters linked to retrospection were
discussed on 29 November with the civil servants,
who raised issues about previous legislation and
the question of retrospection. The committee
needs to pursue the matter carefully with the legal
experts. There may be benefits, but it may raise
questions to do with people’s civil rights. The bill
may be seen as necessary within Scottish society,
but someone may lose out because their case was
lodged earlier. They may not have been in a
position to take proper legal advice on whether to
hold back with their case or take it forward. There
is an issue with retrospection, but a lay person is
not qualified to get into the detail of that. It is
important that the legal experts who will give
evidence after us are pursued on the point.

Mr McFee: Tommy Gorman said that he is in
favour of retrospection, and I understand entirely
why he takes that position. Potentially, there are
two ways of making the bill retrospective. One is
simply to take it back a number of years. The
other, for which there is precedent in the previous
session of the Parliament, is to take it back to the
date on which the bill was introduced, although
there are difficulties associated with that. I know
that the vast majority of people do not pursue their
claims during their lives, in order to protect the
position of their families. However, in some
circumstances people have immediate financial
needs that they must address. Do you have an
indication of how many people have lodged claims
since the bill was published?
Phyllis Craig: We do not have accurate figures,
but very few of the clients whom we see want their
case to go ahead and their claim for damages to
be settled. They are all trying to ensure that their
families are financially secure.

Stewart Stevenson: We will do that. Do you
have a view on the issue, or are you content that
we should talk to Mr Maguire and Mr Conway
about the implications of the issue?

Mr McFee: So the number is very small.

Tommy Gorman: My view is that retrospection
should apply as far back as possible. The bill has
been introduced and has attracted such support
from the public and from members because there
is a clearly identified denial of human rights, legal
rights and civil rights in relation to the narrow issue
that the bill is intended to address. Retrospection
should apply to an even longer period than the
one you suggested.

Ian Babbs: I will try to put some figures on the
problem. In Tayside we have had 15 cases of
mesothelioma. Four of the people affected have
died, and of the remaining 11 only one has
decided to pursue damages rather than wait, for
the sake of the family, until they have died. It is 14
to one.
Mr McFee: Was the claim to which you refer
lodged recently?

Stewart Stevenson: Only if that clearly does
not disadvantage the people whom we are trying
to help. That is the issue that will drive us.

Ian Babbs: It was lodged in the past 12 months.
Phyllis Craig: We represent the majority of
mesothelioma sufferers. In the majority of cases,
the sufferer realises that their wife or husband and
children would lose out substantially on the claim,
so—as people would normally do—they decide
that they will not die in vain but will ensure that
their family members are financially secure. That
is the decision to which most people come.

The Convener: The witnesses will see from the
Official Report that we explored the matter with
Scottish Executive officials. From that discussion,
we are aware that significant hurdles would have
to be overcome. However, we remain open on the
matter and will question others on it. We just
wanted to get the witnesses’ view.
Although the bill has not been timetabled right
through to stage 3, we calculate that it will come
into force at the beginning of April. You will
understand that the date is not definite, because
the full timetable has not been set. In the absence
of provisions to bring the bill into force earlier, is
there virtue in our having informal discussions with
Lord Mackay or other judges who have dealt with
these cases and whom I have found to be helpful
in the past about using flexibility in the system
where that has been possible?

10:15
Mr McFee: Yes, I understand that.
The Convener: I want to be clear about what
happens when a sufferer decides not to settle to
ensure that their family will get the full damages.
What do they have to do in court terms?
Phyllis Craig: The witnesses from the legal
firms will have to answer that question, because
the case is already with the solicitor at that point
and the solicitor will take the necessary steps to
keep it open.

Phyllis Craig: It is always helpful to seek the
advice of people such as Lord Mackay. That does
no harm. If they can come up with further
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If I accelerate his case, I should be able to get a
hearing in January or February of 2007—in other
words, in a month’s or, at most, two months’ time.
I would be able to obtain all his damages—I
emphasise the word “his”—at that hearing. He
wants to have the case resolved so that he can
have certainty in his life while he is dying. As well
as finality, he wants justice—he wants someone to
be brought to account for his condition. He also
wants to settle his affairs before he dies and to
improve life for himself and his spouse, who has
suffered a stroke and is in care, which he has to
pay for. He is living on his own and he needs the
money badly.

The Convener: That concludes our questioning.
I thank all three witnesses for their clear and
concise evidence. The committee is very grateful
to them.
I welcome our second panel of witnesses: Frank
Maguire from Thompsons Solicitors and Ronald
Conway from Bonar and Co Solicitors. As I am
sure they can imagine, we have quite a number of
questions for them.
Mr McFee: The bill seeks to address
campaigners’ concerns by disapplying section 1(2)
of the Damages (Scotland) Act 1976. Does it do
that successfully? Are there any unintended
consequences?

That is what I can do for him, which is all very
well, but there is a problem, which I had to explain
to him. If he goes ahead with his case in January
or February under the accelerated diet and I
obtain his damages for him, in doing so I will
cancel out the entitlement of his wife, his two sons,
his two daughters and his grandchildren to
important damages. They are separate persons
who have separate claims because each of them
will suffer grief and distress as a result of his
death. Somehow I had to explain to him that by
going for his damages, he would cancel out their
entitlement to damages. However, if he dies
before his case is resolved, the rights of his
spouse, his children and his grandchildren to
damages will not be cancelled out, but will come
into play.

Frank Maguire (Thompsons Solicitors): Our
view is that the bill does that successfully. There is
a specific problem with mesothelioma, which the
bill caters for. The point is to understand what the
problem is and then determine whether the bill
addresses it. I can go into more specific details
about exactly what it is, if you like.
Mr McFee: Please do.
Frank Maguire: The first point is to do with
statistics. There has been some mention of how
many people are affected. Thompsons Solicitors
has 500 mesothelioma cases. Of those, 74
sufferers are currently alive and 62 of those 74
sufferers have not gone to litigation. The main
reason for that is that they want to hold back.
However, the number is more than that because
the 500 cases include people who took the
decision not to proceed and have died. In those
circumstances, the case proceeds for the
relatives.

He faces a choice: he can have his case
accelerated and have it heard in January or
February, which will mean getting his damages but
cancelling out his relatives’ entitlement to
damages, or he can wait and have the hearing in
September 2007 so that his family members’
damages, as well as most of his, can be realised.
He could wait, but he knows that he will probably
not make it to September 2007. Lawyers and
specialist groups are confronted with that problem
every week in every mesothelioma case they deal
with.

That gives you an idea of the scope of the
problem. It is a continuing problem. The majority of
people are not proceeding with their cases, but
some are. I will give you a specific example of a
case with which I dealt last week to show you how
the problem works out in the dynamics of litigation
and what the choices are.

I have explained the situation to countless
people. I emphasise the dilemma in which they
find themselves. I have a picture in my mind of
what always happens. I am sitting in the house of
a man with mesothelioma and he is on the settee
with his wife and children beside him. When I tell
him what will happen, he says, “Look, I’ll just die.
It’s really important that my wife and my children
get their damages as well as mine.” Then the
future widow and the children say, “No, it’s your
case. You go ahead and get your damages.” That
is the terrible dilemma that has to be resolved in
all such cases. The fact that a decision has to be
made about what to do leads to the creation of a
dynamic in the family whereby the opposing
altruism of each party gives rise to tension.

Last week, I went to see a man in Clydebank
who is suffering from mesothelioma. He has a
wife, two sons, two daughters and eight
grandchildren. His case is litigated, so it is in court
and is going through the court procedures. There
is good evidence in his case and I told him that I
think that he will be successful in it. Under the
Coulsfield procedures, a timetable has been set
for his case whereby the hearing of it will take
place in September 2007. The procedures also
allow me to apply to the court for an earlier date
than September 2007. The main force for that was
the petition that got the procedure in place, which
the Justice 2 Committee considered in the
previous session.
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I was able to say to the man in Clydebank that
there might be a solution because a bill is going
through the Scottish Parliament that might enable
me to get him his damages. We can talk about
retrospection and how quickly they would come in,
but he might survive until April or May, by which
time I might be able to get him his damages. At
the same time, I could get a date set for a hearing
so that when he died, I would be able to come
back to the court to obtain the damages for the
relatives. He said that that would be great because
it would mean that he would not be in a dilemma
about going ahead with his case and getting his
damages, because the ability of his future widow
and children to get their damages would not be
affected. That is what the bill will do for that person
and for all people who are suffering from
mesothelioma, who all face the same dilemma.

forward for the Executive or should it keep in
reserve a power to add in other illnesses?
Frank Maguire: As has been pointed out,
another variably fatal disease associated with
asbestosis is lung cancer. Such cases involve
either a combination of lung cancer and
asbestosis or lung cancer alone. The problem is
that they are not straightforward. Indeed, they can
be subject to much dispute. I can understand why
defenders would strenuously resist any lung
cancer case that I took into court—unlike with
mesothelioma, we cannot say that lung cancer is
inevitably caused by asbestos. There are
competing causes such as smoking and various
other, probably unknown, factors. Defenders
would simply blame those other causes or argue
that we cannot prove that asbestos caused the
condition.

Mr McFee: You have given us the moral case
for the bill, but will you give us the financial case?
Will you do your best to explain in cold, hard cash
terms what it will mean for families?

Such cases would depend on the amount of
exposure the person had had and the evidence of
asbestos load in their lungs, which would require
not just a biopsy but a post-mortem. In a practical
sense, we cannot make any progress with lung
cancer cases. Because defenders strenuously
dispute and resist them, we cannot secure a
hearing or even prepare cases in time before the
people in question die. As a result, any suggestion
that lung cancer be included in these provisions
would have to be tentative.

Frank Maguire: Yes. We carried out a study of
the live and fatal mesothelioma cases that the firm
has settled. There will of course be a variance,
given that not everyone has children and that
some people are single, but in general damages
increased by 20 or 30 per cent when the case
involved the relatives. In other words, the
damages in a fatal case were 20 to 30 per cent
more than those in a live case.

Asbestosis, either on its own or in combination
with lung cancer, is also fatal, but in such cases
we also have to deal with competing diagnoses.
As asbestosis is really pulmonary fibrosis, the
causes of which are fairly neutral, we have to
prove that the condition was caused by heavy
exposure to asbestos, and is therefore asbestosis.
Nothing on the computed tomography scan will
show that the condition is asbestosis; it will simply
show up as pulmonary fibrosis. Other evidence
must be sought to prove that it is asbestosis.
Again, the case might depend on contentious
evidence and on post-mortem evidence on
asbestos load in the lungs, the number of fibres
that are found in the examination and so on.

The courts have recognised that, in the past, the
damages awarded to relatives were on the low
side and have increased them. In today’s terms,
all widows will generally receive £30,000; an adult
child will receive £10,000; and the parent of an
adult child who has died will receive about
£10,000. It has been argued that, in cases that
involve a younger relative—say, a teenager—the
award should be increased from £10,000 to
£15,000 or £20,000.
The case that I mentioned involves two sons
and two daughters, which would result
immediately in £40,000. If we add in the damages
that the widow would receive, the figure rises to
£70,000. No cases yet have involved
grandchildren, because, until the Family Law
(Scotland) Act 2006 was passed, they were
unable to claim, but, depending on the
relationship, they might well receive damages that
are comparable with those received by children.
Therefore, in the case in question, the man would
be giving up more than £70,000—perhaps almost
as much as £100,000—if he proceeded with his
own case.

For those reasons, the bill would not work at a
practical level for lung cancer asbestos cases
because they are way behind in terms of
establishing liability and precedent. Therefore, my
view is that although it might be fair enough to
include such a provision in the bill, it should not
disturb the mesothelioma cases. Mesothelioma is
very different in that it is accepted that it is caused
by asbestos, it can be diagnosed during the
person’s life and it involves a finite period within
which the person dies.

Mrs Mulligan: Earlier, I asked the families’
representatives about the fact that the bill focuses
solely on mesothelioma. Is that the right way
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10:30
Regarding other conditions, I am not aware and
have no experience of conditions that are
analogous to mesothelioma. We could speculate
that there might be other cases similar to
mesothelioma that involve a limited life
expectancy, but I am not sure where or what those
cases are or whether such cases have been
established. Therefore, rather than think
speculatively about those theoretical cases, we
should deal with the real cases of mesothelioma.
One day, we might deal with those other cases,
whatever they might be.

4124

gave, causation would not be split 50:50; whoever
materially increased the risk would be liable for
100 per cent.
Margaret Mitchell: It is helpful to get that on
record.
The Convener: You explained quite neatly what
you are now able to do under the shortened
procedure that was introduced under the
Coulsfield reforms following the joint work that was
undertaken by yourselves, Clydeside Action on
Asbestos and the previous Justice 2 Committee. I
want to explore what legal issues might be
involved if we included in the bill some element of
retrospection so that it came into force from the
date when the bill was introduced. Stewart
Stevenson put a similar question to the previous
panel of witnesses. The committee is clear that
there would be several hurdles to overcome, but
we feel that we should explore the possibilities. In
your view, should we try to bring the provisions of
the bill into force earlier?

Mrs Mulligan: That is clear, thank you.
Margaret Mitchell: Good morning. It would be
helpful if some outline could be given of the
uniqueness of mesothelioma and its causation, in
particular with reference to the Fairchild case and
the Barker v Corus case. I think that the trail from
those cases has led to mesothelioma being
treated as unique and identifiable. That seems to
be the basis of the bill. It would be very helpful if
we could be taken through that.

Frank Maguire: If the bill were retrospective to
some extent, I could immediately take forward the
62 cases that I have waiting and try to get an early
date for a hearing. We are talking about 62 cases.
I would be able to get a hearing in January or
February for the case that I mentioned earlier.
Those are the numbers that we are talking about.

Frank Maguire: I am grateful for that question,
as that factor distinguishes mesothelioma from
lung cancer and asbestosis.
Mesothelioma is what lawyers call an indivisible
disease. In other words, in respect of what occurs
inside the lungs, one cannot point to any particular
exposure as being more or less the cause of the
disease. Mesothelioma is not dose related and is
not time related apart from the fact that it has a
latency period of perhaps 20 years. Within the
period of causation, one cannot tell which
defender caused the mesothelioma by exposing
people to asbestos. In that sense, mesothelioma is
indivisible.

On the principle of retrospection, it is interesting
to note that the Damages (Scotland) Act 1993
included an element of backdating. It involved a
somewhat similar problem in that the award for the
pain and suffering of a person who was dying was
given only if the person survived the case. In other
words, if the person died, the award for pain and
suffering—which was a very substantial figure—
died with them. So, the mischief that the act had to
address was that of ensuring that the figure for
pain and suffering survived the person’s death and
could be claimed by their executor. The Damages
(Scotland) Act 1993 came into force on 18 April
1993, but its provisions were applied to deaths
that occurred on or after 16 July 1992. It faced a
problem that was similar to that which the bill
faces, and it used the history of backdating to
capture as many cases as possible.

We might distinguish that from asbestosis, which
is divisible. The consultant physicians tell us that if
a person had five years of exposure with one
employer and five years of exposure of the same
type with another employer, each employer can be
said broadly to have caused 50 per cent of the
damage in the lungs. As the causation can be
broken up in that way, asbestosis is said to be
divisible, whereas mesothelioma is indivisible.

We have since had the Human Rights Act 1998,
which amended the 1993 act. One question that
has to be addressed is whether retrospection
contravenes the 1998 act and the European
convention on human rights. The relevant article in
the convention may be article 7, which in effect
prohibits retrospection for criminal cases.
However, in civil cases, retrospection is allowed
where it is proportionate—where there is good
cause. The court can weigh up the respective
disadvantage and prejudice of both insurer and
defender in a case.

Following the Barker v Corus case and the
Compensation Act 2006, even if we cannot show
which employer—all the employers might have
materially increased the risk—caused the
condition or show medically at which point it was
caused, a special case is made for mesothelioma
and special circumstances surround it. Causation
of mesothelioma is regarded in a different way
from that of asbestosis. If an employer materially
increased the risk of mesothelioma, the employer
is taken to have caused it fully. That applies to all
the defenders. Therefore, in the example that I
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Frank Maguire: That is why I said we should
look at things prospectively, from now onwards.
Everyone now knows what is going on. Indeed,
Lord Hardie allowed a case that was fixed for
January to be postponed, pending the bill coming
into force. The courts may be sympathetic to
postponing cases that are fixed for January and
February, but that does not get around the fact
that those cases could have gone ahead if section
1(2) of the Damages (Scotland) Act 1976 did not
apply.

Since the introduction of the bill, the certainty we
want to have in such cases may well be catered
for. The insurance industry, solicitors and our
clients know about the bill. Given that it is a
Scottish Executive bill, they also know that it is
likely to be passed—subject to amendment. That
may give scope for the provisions to apply to
cases after a specified date, but I would have
difficulty if they were applied retrospectively over a
one or two year period. If that happened,
proportionality might well begin to weigh against
the asbestosis victim. An insurer could not have
known that the legislation was on the cards. They
would have settled cases—for whatever reason,
including the need to compromise liability or
simply because they wanted the case to be
settled. The insurer has a contract with the person,
which could be deemed to be disturbed.

There needs to be a trigger date—it cannot be
the death because we are talking about what
happens now—such as when an action has been
commenced. Commencement shows that an
action is serious and that there is enough
evidence to show that the person has
mesothelioma. If the bill applies to actions
commenced after a certain date, everyone knows
what the law will be. It would have been difficult to
do that before now because decisions have
already been made for insurers and pursuers
under the current law.

The Convener: That is helpful. Is that also your
view, Mr Conway?
Ronald Conway (Bonar and Co Solicitors): I
preface my remarks by saying that I have a
general interest in industrial disease and have no
connection with any of the campaigning groups. I
fully support the bill.

The Convener: We are looking for what might,
or might not, be a precedent. We have to consider
the circumstances surrounding the acts—we know
of at least two—that came into force on the date
they were published as bills or, in other words,
when it was made public that the Executive
intended to legislate in such a way. I do not think
that we will be exploring any dates before the date
when the bill was published.

I do not have the same level of practical
experience as Mr Maguire. If the Parliament was
tempted to take extreme retrospective steps, it
would effectively open up a hornet’s nest of
potential challenges to the bill. The entire history
of constitutional law and human rights law is
against the principle of retrospection. Over the
past few years, a number of well-funded
challenges have been made to industrial-diseasetype claims.

Given the difficulties that you have outlined,
have you thought about the Parliament asking the
Lord President’s office whether it would be
possible to red-circle cases that are submitted on
or after the date on which the bill was introduced,
pending the outcome of the bill process—as has
happened before? Might that be a better way
forward?

I understand why retrospection is on the
agenda, but it would be unwise to take extreme
steps in that regard. The answer to the problem
lies in the practical moves that are being made at
the moment to preserve the victim’s position.

Frank Maguire: The indications are that that
might be happening because of Lord Hardie’s
decision. In effect, he has agreed that a case can
be postponed pending the bill coming into force.
That would save current cases, in the sense that
they will not be forced to go ahead because they
have managed to survive—

The Convener: I want to explore the
possibilities in respect of pending claims. Mr
Maguire, you said that of the 500 mesothelioma
cases that Thompsons Solicitors is representing,
62 will not go to litigation. I assume that the people
involved in those cases are holding off in order to
advantage their families.

The Convener: Are we talking only about the
cases that Lord Hardie is dealing with?
Presumably other judges would be dealing with—

Frank Maguire: There may be an element of
that. Some of the cases have just come to us.
People may not yet have made a decision. In the
majority of cases, the people involved have made
the decision not to go to litigation.

Frank Maguire: That is the only case in which
an application has been made. I agree that an
approach could be made to the Lord President to
tell him about the issue—Lord Hardie’s decision
could be referred to—and the Lord President could
be asked to give a general note to the judges that
the matter might arise. There are indications that

The Convener: I want to explore the
possibilities in respect of recent cases—those that
are waiting in the pipeline. Is that situation easier
to deal with?
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that is happening, but we need to be quite certain
that it will happen in all cases.
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assent is given, the act will be retrospective from
now, that might make me feel a bit easier
regarding any human rights challenge in future.

The Convener: Do you want to add anything,
Mr Conway?

Stewart Stevenson: Ah. So, you are saying that
it would be legally helpful if the Executive were to
state a willingness to backdate to whatever date it
is willing to backdate to. That would give a degree
of legal certainty, whereas another approach might
give less legal certainty.

Ronald Conway: That would be an ideal way to
approach matters. When he spoke earlier, Mr
Stevenson made the point that practical steps are
being taken. This would be an extremely effective
practical step and it would not open the legislation
up to the potential challenges that we discussed
earlier.

Frank Maguire: Yes. That would take away the
unfairness, because the date would be
prospective rather than retrospective. The
Executive would state that the act will apply as
from a date in the future, rather than from a date in
the past by which lawyers had already acted and
done everything.

Stewart Stevenson: Perhaps I can close this
issue off. The bill was signed on 27 September.
Backdating to then would conform to precedents.
Only cases that were raised on or after 27
September and completed before the beginning of
April would be affected. Are there likely to be any
such cases?

The Convener: For the sake of the discussion
let us presume that royal assent could be
achieved by 5 April 2007. If the Executive was
prepared to say that the act would be retrospective
from 1 January 2007, then you would be talking
about a 1 January to 5 April window. Claims that
you wanted to settle in that period would benefit,
because the new provision, disapplying section
1(2) of the 1976 act, would apply.

Frank Maguire: I could litigate the 62 cases
next week, then try to get a hearing in February or
March.
Stewart Stevenson: In the example that you
gave earlier, you have that opportunity with a
particular case. Did that case start on or after 27
September?

From what you said, there are unlikely to be that
many cases. I presume that Thompsons has more
cases than any other solicitor.

Frank Maguire: I cannot give you the exact
date, but it was on or around that time because we
have a hearing in September 2007.

Frank Maguire: We have 90 per cent of cases.

Stewart Stevenson: So real cases could be
affected if the bill came into force on 27
September?

Stewart Stevenson: Nonetheless, going back
to Mr Babbs’s experience in Tayside, cases could
arise on which, if they were able to be settled
within that window, justice would be served. Mr
Babbs’s experience of survival is such that those
people might be diagnosed next week and dead
by April.

Frank Maguire: Yes.
Stewart Stevenson: It is therefore worth the
committee’s while pursuing that issue?
Frank Maguire: It is. It is also worth noting that
the Compensation Act 2006 had a retrospective
element.

Frank Maguire: I have 62 cases that would go
into that window, one of which is the man I told
you about who said, “I’ll wait until September
2007.” I would go ahead with his case and try to
get a hearing in February.

Stewart Stevenson: Yes. The bill to which I
referred last week when the officials were before
the committee was the Agricultural Holdings
(Scotland) Bill. Cases were not backdated to the
date that bill was signed, but to the date the
minister made a specific policy announcement that
was relevant to the item that was being backdated.
In other words, backdating was to when all parties
were certain about the Government’s intention.
They did not necessarily have a clear view of what
Parliament would do, which is a different issue. As
a precedent, it is probably quite a good one.

The Convener: But you would not get 62 cases
in that window. Would the court be able to deal
with that?
Frank Maguire: The court has already indicated
through the Coulsfield procedures that I can
accelerate a diet. It does not say that because
there are too many cases it might not do that. It
considers each case on its own and will accelerate
the diet if I ask for that. There would be an impact
on the court, but—
The Convener: We can only accelerate cases
in terms of available courts.

10:45
Frank Maguire: I take the convener’s point,
though, that the insurers and defenders have not
had notice that that was going to happen. If the
Scottish Executive indicated now that, once royal

Frank Maguire: The court accelerates cases
anyway but, in any event, a lot of those cases
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will be. I agree that most cases settle; the
percentage of cases that settle is in the high 90s.
Very few cases do not settle.

would settle. Very few cases proceed to a hearing.
I would be settling most of them.
The Convener: So you would not need a court.

Mr McFee: So you think that more than 95 per
cent of cases settle.

Frank Maguire: The court hearing would be the
driver for the parties to sit down and settle the
case. When I settled that case, however, I would
know that I was not wiping out damages for the
relatives. At the moment, I would be.

Frank Maguire: That is correct.
Mr McFee: So the effect on the court is minimal.
Frank Maguire: Yes.

The Convener: Of the 62 cases that you would
settle if the act applied between 1 January and 5
April, those that were successful would carry an
increased liability for the insurers, unless they
were deliberately delayed until after 5 April, or
whatever the date is.

Stewart Stevenson: I move on to the related
matter of the insurers’ evidence to the committee
on the alternative procedure, which they say is
already available, of sisting a case in conjunction
with an application for interim damages. Are you
aware of any examples of that happening? If not,
why are there none?

Frank Maguire: If one of the 62 pursuers died,
the insurers would have to meet the damages
anyway.

Frank Maguire: I am not aware of any cases in
which that has happened. The reason is that in
cases of this sort there is very little occasion for
interim damages. I agree with the Executive that
there are only eight or nine instances of that, out
of hundreds of cases.

Stewart Stevenson: Would it be fair—
The Convener: Hold on. I want to be clear
about this. If the Executive were to agree to make
the act retrospective, what would be the
disadvantage to insurance companies? Would
there be any?

There are problems with interim damages. First,
interim damages cover only a proportion of
damages. Court of Session rules 43.11 and 43.12
state that someone is entitled to a proportion of
the damages. Judges have interpreted that as
meaning a proportion of the most pessimistic
valuation that one could have in a case, because it
is not a matter of proof. Why should a person get
only interim damages when we are talking about
their getting full damages? We are talking not
about the relatives’ claim but about the pursuer
getting full damages. Why should that not
happen?

Frank Maguire: They could not argue
retrospection because the Executive would be
telling them about a prospective date. In any
event, we are postponing most of these cases.
The Convener: In your view, the effect would be
negligible.
Frank Maguire: Yes.
The Convener: We will put that to the insurers.
Mr McFee: Making the act retrospective would
bring forward by three or four months the day on
which insurance companies would pay out. If a
case were not pursued now, the insurance
company would ultimately have to pay out the
same amount of money. In real terms there is little
disadvantage to insurance companies.

I endorse Phyllis Craig’s point that the other test
when pursuing a claim for interim damages is that
it must be almost certain that the pursuer will win.
If that is the case, why should the full damages not
be paid? There is another point about interim
damages that has not yet been made—that those
damages might have to be paid back. We would
end up telling pursuers that they may get interim
damages, but we cannot guarantee that they will
win their case. That leaves them with the thought
in the back of their mind that they do not have
finality and that the interim damages may have to
be paid back. Rule 43.12 states that the court may
order

Frank Maguire: In some cases they might have
to pay out anyway.
Mr McFee: Indeed. The process might be
accelerated in some cases.
I want to pursue an issue that the convener
raised. What percentage of cases are settled out
of court? I infer from what you said that that is true
of the vast majority of cases. What we require is
for a precedent to be set, as often other things
flow from that.

“repayment by the pursuer of any sum by which the interim
payment exceeds the amount which that defender is liable
to pay the pursuer”.

There is uncertainty about interim payments.
People are left asking themselves what will
happen after they die and whether their widow will
be left with a bill. That is a psychological point.

Frank Maguire: The insurers can speak for
themselves, but what will happen is that an insurer
will evaluate a claim on the basis of what the
damages for the insured person are and what the
damages for the prospective widow and children
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Practically speaking, the test that the courts
apply in respect of interim damages is so high that
such damages will not be awarded. Invariably
defenders do not admit liability and negative
exposure, which is generally necessary for an
interim damages motion to be successful.

“The fact that it is within judicial knowledge, or at least
within my own judicial knowledge that cases of this nature
invariably settle without proof, does not assist the pursuer
in this particular case, because one cannot in the present
circumstances argue from the general to the particular.
There may be many and varied reasons why such actions
do settle.”

Ronald Conway: Historically, interim damages
have been used in situations such as road traffic
accidents, where the defender has a criminal
conviction. When the pursuer goes to court, they
say that there is no conceivable defence and are
awarded interim damages on a half-a-loaf basis.
Also analogous is a health and safety conviction
when someone goes to court on a damages claim
saying that there is no conceivable defence and
the claim will definitely succeed or when the
defenders admit liability. There is no historical
basis for interim damages being conceded by
insurers in asbestos-related litigation.

That is what happened when a pursuer made an
application for interim damages—it was rejected.
That gives you the principles on which courts will
address the issue.
Stewart Stevenson: To summarise, I suspect
that your key point is that, should money be paid,
it may not safely be spent, so it is of little value to
someone.
Frank Maguire: There is an additional difficulty
in that, once someone receives an interim
payment, the CRU benefit recruitment comes in.
Any benefit that someone has received will be
taken off the interim payment, so what may seem
like a reasonable interim payment of £25,000 or
£30,000 will be reduced automatically by the
amount of benefit that someone has received.

In an example such as mesothelioma, the
medical condition is clear and can be checked by
both sides. In the standard conditions of, for
example, a lagger who has worked breaking up
insulation, there are often averments to that and
no denial. From the outside, there would seem to
be no conceivable defence, but there always
seems to be a reason why insurers do not put their
hands up at an early stage. We must judge from
past behaviour that, to date, the insurance industry
has not embraced interim damages.

Stewart Stevenson: Just to be clear, would that
apply to final payments? Do final payments
interact with benefits as well?
Frank Maguire: It applies to final payments as
well. When there is an interim payment, the CRU
benefit recruitment cuts in, and there is a final
accounting at the end of the case.

Speaking from a slightly more objective
perspective, I would welcome insurers embracing
the concept of interim damages, because half a
loaf is better than no loaf. A lot of the victims are
effectively dying in a no-loaf situation. I would be
interested to hear from the insurers that there has
been a sea change in favour of the concept of
interim damages and that, in the run-of-the-mill
cases with which Scotland is distressingly familiar,
we will see admissions of liability and interim
damages awarded to persons while they are still
alive.

Stewart Stevenson: Therefore, an early receipt
of a small amount of funds that may not be safely
spent has a certainty of reducing the immediate
income of the person affected.
Frank Maguire: It may do, but the amount that
they receive may be reduced by the CRU benefit
recruitment anyway.
Stewart Stevenson: That is a serious point.
Mr McFee: That is useful. Excuse my ignorance
of the law, but if someone received interim
damages and walked out of the court only to be
knocked down and killed by the proverbial number
11 bus, would that have any bearing on the final
figure available?

Stewart Stevenson: I note that the insurers’
comments in their written submission are confined
to suggesting that claimants change their
behaviour. I see no suggestion that they intend to
change theirs.

11:00
Frank Maguire: The case would be continued
by the executor. The problem in that case is that
death would have been caused not by the
asbestos-related condition but by the bus.
Therefore, the damages that the executor is likely
to get may be reduced or wiped out by the interim
payment, which they have to set off against it.

Frank Maguire: One case that the committee
could consider is McCann v Miller Insulation and
Engineering Ltd, which will demonstrate the
difficulties encountered by someone who has an
asbestos-related condition in trying to get interim
damages and the courts’ view of it. They lacked
various admissions in the pleadings, so the court
rejected the application. Interestingly, the judge
said that it was irrelevant that most cases settle.
He said:

Mr McFee: Would it affect the interim payment?
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Sorry, what was the second question?

Frank Maguire: No, it should not do so,
because they have already got the interim
payment, but it may ultimately be repayable.

Marlyn Glen: If the interim payment turned out
to be an overpayment, would the insurers pursue
the money after the claimant died?

Mr McFee: The interim payment may be
repayable.

Ronald Conway: Yes, if the executor assisted
to the action. They would become liable for any
overpayment.

Frank Maguire: Yes, because the interim
payment that the person received may exceed the
damages.

Marlyn Glen: So the relatives would have to pay
the money back.

Mr McFee: So there is an element of uncertainty
with that method.

Ronald Conway: Yes. As a matter of
professional practice, the solicitor would have to
say, “I have this application for interim damages
but, by the way, although you may get the
payment your survivors might have to pay some of
it back.” That could be the case in the kind of
situation that Mr McFee envisages.

Frank Maguire: Yes, because of the element of
repayment.
Stewart Stevenson: Forgive me, Mr Maguire,
but I have just realised that I am ignorant and do
not know what CRU stands for.
Frank Maguire: Sorry. That is my fault. The
compensation recovery unit operates under the
Social Security (Recovery of Benefits) Act 1997,
which established a system whereby, when a
person gets damages, the Government gets the
benefits back that have been paid out as a
consequence of the disease.

Frank Maguire: Such a situation would arise not
only when the person is killed by a bus. Someone
may die of a heart attack. The defenders would
strongly argue that the heart attack would have
occurred anyway and was not caused by
asbestos. The person may receive an interim
payment, but they may have a heart condition and
may not survive because of that, so damages will
not be so high.

Stewart Stevenson: From?
Frank Maguire: The insurer.

Mr McFee: The situation that I outlined was
merely an example.

Stewart Stevenson: So it is not the claimant
who pays the money back.

Frank Maguire: I understand that, but the
scenario is not speculative; it is real.

Frank Maguire: No, but provisions in the 1997
act enable the insurer to set off certain benefits
against certain heads of damage within the
person’s claim.

Marlyn Glen: The Forum of Insurance Lawyers,
in its response to the Scottish Executive’s
consultation, argued that the consultation was
predicated on the incorrect premise that by
accepting any damages the victim prevents his
family from pursuing a claim for solatium. How do
you respond to those arguments?

Stewart Stevenson: So the claimant in effect
pays.
Frank Maguire: That is correct. There may be a
set off, depending on how the damages are
calculated.

Ronald Conway: The forum would have to
explain what it is talking about.

Stewart Stevenson: Thank you. I offer my
apologies for not asking about that earlier.

I say by way of background that it is plain when I
consider the issue—I have looked at it closely for
the first time since the matter has arisen—that
there is a legal anomaly. I, in discharging my
claim, should not automatically discharge Mr
Maguire’s claim. That is an offence to
jurisprudence, so to speak.

Frank Maguire: My apologies.
The Convener: We are all enlightened.
Marlyn Glen: I have a couple of questions. The
situation is much more complicated than we
realised.

I apologise for speaking in these terms, but most
fatal accidents are instantaneous so the scenario
that we are discussing tends not to arise. It has
arisen in the current context because of the work
done by campaigning groups, petition PE336 and,
dare I say it, the actions of this Parliament in
pushing through the Coulsfield rules.

You said that a proportion of the damages might
be paid in an interim payment. What kind of
proportion are you talking about? Secondly, if the
insurers were pursuing overpayment, would they
pursue the deceased person’s estate?
Ronald Conway: The proportion depends on
the judge, but typically a judge will give about 50
per cent of the lowest estimate of the claim. Some
judges are slightly more generous than that, but
that is the kind of figure that we are talking about.
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The Coulsfield rules were on the stocks from
1997. They apply right across the board in all
personal injury actions. In my view, and in the view
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of many others, the law of Scotland has been
improved enormously as a result of the asbestos
petition and its knock-on effects—which cover
everything, not just asbestos-related diseases.

4136

Frank Maguire: If there were a body of other
cases that were like mesothelioma, I would have
no difficulty with other proposals, but I cannot find
another body of cases that have all the aspects of
mesothelioma. We know what the problem is for
mesothelioma cases, so we should not be held up
by trying to think of other cases that might fall into
the category.

Because of the speeded-up timetable, we now
realise that victims have a dreadful clock ticking.
Mesothelioma is unique; it is unlike even
asbestosis. Mesothelioma is inevitably fatal. The
window of time left to people can vary, but it will be
14 or 16 months at the longest. A situation can
arise in which an unfortunate sufferer is
contemplating his own death while his family are
watching him in extremis. That is what section 1(4)
of the 1976 act—on the damages relating to the
immediate family—is about. It is about the distress
and anxiety of people who are contemplating
someone with a terminal disease; it is about their
grief and sorrow when the person dies; and it is
about the loss of society and guidance when the
person dies. The speeded-up procedure has now
brought all that into sharp relief.

We have a problem that we can fix by means of
a nice small act. The Scottish Law Commission,
which has been remitted to consider fatal cases,
can then consider in depth whatever else may be
wrong or right with the law as regards damages in
fatal
cases
in
Scotland.
However,
on
mesothelioma, we have an urgent problem that is
fairly obvious and can be addressed by the bill.
The Convener: Sure—but you will understand
that, as the committee that is meant to test the bill,
we need to play devil’s advocate to ensure that we
leave no stone unturned. I am sure that you do not
misconstrue that as the committee not supporting
the bill’s provisions.

The idea that somehow the victim can discharge
the rights of the family—which are different in kind
philosophically—is juridical nonsense. I will be
waiting to hear why the Forum of Insurance
Lawyers says that the bill is predicated on some
kind of philosophical misconception, because I do
not understand why it says that.

As you both mentioned the accelerated process
under the Coulsfield reforms, I put it on record that
Parliament received tremendous assistance from
the Lord President’s office through Lord Cullen,
Lord Mackay and Lord Gill. I hope that they might
do that again if we choose to pursue some of the
issues that we mentioned earlier.

Frank Maguire: If we accept that the Forum of
Insurance Lawyers has a point, we are led to say
that section 1(2) of the 1976 act is dubious and
does not mean what it says. The bill will clear up
the dubiety so that we all know what the section
means—including the insurers, who seem to have
doubts.

I am aware that the awards for damages for
families have probably increased in the past few
years. Is it fair to say that those settlements have
been increasing in recent times?
Frank Maguire: Yes. Jury awards are the main
driver for that. We still, if they can be obtained,
have civil juries in Scotland for some cases. In
some road traffic jury cases, the jury has, in
considering awards for damages for families,
come up with figures that were well out of sync
with awards that were made by judges. We took
asbestos cases before judges and asked why, if a
road traffic case results in such a level of
damages, an asbestos case cannot have similar
or greater damages. The appeal court accepted
that there was a general perception that the level
of award for relatives was too low, so it examined
and raised those awards. For example, in the case
of a parent losing a child—such cases exist in
asbestos cases—awards were of about £3,000. I
took such a case to court and argued the points
and the judge raised the award for that parent to
£10,000. The same was done before the appeal
court for widows’ awards, which went from
£20,000 to £30,000, and for the award for an adult
child losing a parent, which went from about
£5,000 to £10,000. The awards that judges make
are beginning to approximate what juries would
award. The upward move is driven mainly by
juries.

The Convener: Like other witnesses, you have
made it pretty clear that mesothelioma is unique.
Although you say that other cases have different
characteristics, the Damages (Scotland) Act 1976
applies to everything, so families who could have
benefited, had their claims been allowed to be
settled in whole, will not be able to do that if a
claim has been settled in life.
Ronald
Conway:
In
my
experience,
mesothelioma cases are unique and people are
having to face up to problems today. The bill
appears to me to be a fairly elegant quick fix. I
understand that the whole question of damages
for fatalities is being referred to the Scottish Law
Commission.
From listening to this morning’s evidence, it is
easy to understand that there may well be
situations in which the same clock is ticking for the
victim and the family. One would not like people to
be the victims of injustice and the problem can be
addressed today. I respectfully suggest that the
more theoretical problems can await the outcome
of the Scottish Law Commission’s investigation.
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and the court makes a reservation for them to
come back in the future if there is a risk of serious
deterioration. The court has what we could call a
provisional mechanism in injury cases, which
could be adapted to mesothelioma.

The Convener: We have come to the end of our
questioning.
Frank Maguire: I will make another point. The
Executive was talking about there being two
actions. Do you want us to comment on that?
Perhaps it is important.

Stewart Stevenson: I want to be absolutely
clear about this. If that procedure exists now, why
is it not being used now in relation to
mesothelioma?

The Convener: Okay.
Frank Maguire: There is no need for two
actions; a case could be dealt with in one action.
At the moment, if someone takes a case to court
and dies during the course of it, the case is sisted
and their relatives are brought into the same case.
The same kind of mechanism could apply.

Frank Maguire: The procedure is only for
provisional damages and cannot be used just now.
I am only giving you an analogous situation that
could be adapted for mesothelioma cases.
The Convener: I think that you have opened a
can of worms.

The Convener: Are you saying that the bill
requires two separate actions?

Stewart Stevenson: You have. Will you explain
why the procedure cannot be used just now, as it
is clearly being used in other damages actions?

Frank Maguire: No, I am saying that it does not.
Everything can be dealt with under one action for
the person who is dying. At the moment—never
mind under the bill—if the pursuer died, we would
bring the relatives into the same action. The
procedure could be the same.

The Convener: Before you do that, I have a
question. When I questioned the Executive
officials so that we could be clear about how the
system would work, I am sure that they said that
there would, in effect, be two parts to the process.

Stewart Stevenson: Just to be clear, Mr
Maguire—we are catching up with you—are you
saying that it is potentially not the end of the case
if final settlement is made?

Frank Maguire: Yes.
The Convener: I understood from that that there
would be two court actions: there would be the
claimant’s settlement and then, on their death, the
family would come along. The Executive officials
confirmed that that is how it would be done, but
you are saying that it would not.

Frank Maguire: Yes. There would be a joint
minute or the judge would say that the case was
settled as far as the sufferer is concerned, but
would leave it open for the relatives to come back
to the court in the same case.

Frank Maguire: I am talking about a procedural
mechanism for the court to ask whether under the
bill another action from the relatives would be
necessary or whether it could allow them to come
back under the same case.

Stewart Stevenson: What is the process for
leaving a case open? Is that where sisting comes
in?
Frank Maguire: Yes. There would be a sisting
procedure pending the sufferer’s death.

Mr McFee: I hear what you say and I think that I
am with you on how the procedure might operate.
Am I correct in saying that you suggest that no
change to the law would be required to do that?

Stewart Stevenson: Are there instances of that
happening just now or are you talking about
something new?

Frank Maguire: No.

11:15
Frank Maguire: No. At the moment, if I take a
case for someone who is dying of mesothelioma
and their case is not resolved before they die, the
executor and the relatives are brought into the
same case.

Mr McFee: We were led to believe
actions would be required—one by the
when he or she is alive and
posthumously—but you say that there is
at the moment whereby that might
necessary.

Stewart Stevenson: I understand that. I am
asking about a case in which the final settlement
for the mesothelioma sufferer is effected during
the sufferer’s life. I am asking—it might be Mr
Conway who answers—whether it is possible to
sist after the final settlement, which is after proof
and everything else.
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Frank Maguire: No—there is no device at the
moment that would allow that to be done. All I was
doing was drawing an analogy whereby, if I
have—
Mr McFee: Can I interrupt? There is a device
that is used in analogous situations and could
apply if the bill is passed. Is that correct?

Frank Maguire: There are provisional damages,
whereby the pursuer can get the damages now
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are two actions to be settled and two separate
processes. If your evidence is that it is unhelpful
for there to be two stages and that you would like
there to be one, we need to explore how we can
achieve that.

Frank Maguire: Once the bill is passed, the
court will have to determine how it will deal with
relatives’ cases.
Mr McFee: Fine. If the court determines that, I
can understand what you are getting at, but I want
to go to the next point. What happens if the case is
settled out of court?

Frank Maguire: It is a matter for the court—
court rules will deal with how the rights of relatives
are addressed. The court can specify that there
should be two actions or that relatives should be
included in the initial action.

Frank Maguire: We would go the court and tell
it what type of settlement we had reached. The
court would then apply its rules, which would be
new rules to cater for the situation in which the
relatives will come into the case. There is no
provision at the moment for a fatal case to have a
provisional settlement. Provisional damages are
provided for under a completely different statute
regarding a completely different injury for
someone who is alive but whose condition has a
risk of deteriorating in the future.

The Convener: Could the court decide to deal
with the two claims separately, if it chose?
Frank Maguire: Yes.
Ronald Conway: I think that there is a
possibility of there being two actions.
The Convener: There are two separate claims.
Ronald Conway: The philosophical basis of the
bill is that there are two separate kinds of claim.

Stewart Stevenson: To be absolutely clear,
there are three types of potential settlements in
personal injury cases: interim damages, which we
have discussed; provisional damages, which are
used for cases in which the damage is identified
as not being likely to kill the pursuer and which
give them an opportunity to come back when the
situation changes—

The Convener: I am glad that you have raised
the issue with us, because it clearly needs further
explanation. If there is dubiety, we should try to
resolve the issue now, so that everyone is clear
about the nature of such actions and how the
courts would deal with them. Mr Maguire has
suggested that it is a matter for court rules, but we
want to know how it would be dealt with.

Frank Maguire: Someone—
Stewart Stevenson: Sorry—bear with me for a
second. I want to be absolutely clear that the
provisional payment cannot be subsequently
reduced, but can only be increased. That is an
important point and I need to ask about it.

Ronald Conway: The insurers already have all
the information that they need. One would expect
them to be proactive, to say that a separate action
was not necessary and to present their proposals
for dealing with the immediate family’s claim. I
urge the committee not to start chasing wild
geese.

Ronald Conway: I want to move away from
asbestos-related issues and to talk about
provisional damages. Provisional damages are
awarded when a person has a condition that may
deteriorate into another much more serious
condition. That clearly does not apply to
mesothelioma, which is at the more serious end of
the scale.

The Convener: I am glad that you raised the
issue, as it needs to be explored further. Thank
you for your evidence, which has been helpful and
concise. I imagine that members would like to
have a five-minute comfort break, so I suspend the
meeting for five minutes.

Stewart Stevenson: Give me an example.
Ronald Conway: Let us say that someone has
a minor respiratory disease that might develop into
full-blown asthma. That person will be given a
provisional award, on the basis that he has a
minor disease, and will be given the chance to
come back to the court, normally within a set
period—six or 10 years—to say that his condition
has got much worse and he now wants damages
for full-blown asthma. We have gone down a kind
of blind alley.

11:23
Meeting suspended.
11:35
On resuming—
The Convener: I welcome our final panel of
witnesses. I thank all of them for coming to give
evidence to the Justice 1 Committee this morning.
The panel is: Lisa Marie Williams, from the
Association of British Insurers; David Taylor, from
the Forum of Insurance Lawyers; and Ian
Johnston, from the Forum of Scottish Claims
Managers. We will go straight to questions from
the committee.

Mike Pringle (Edinburgh South) (LD): I agree.
The Convener: If the issue needs to be sorted
out, it is for Parliament to do that. We are trying to
understand a process in which we have never
been involved. The bill team has told us that there
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Mr McFee: Perhaps you can therefore answer a
question on the evidence that the CRU is making
some form of claw back when an interim payment
has been made. Is that a potential downside?

Mr McFee: Good morning. The ABI submission
suggests that, within the current legal framework,
it is possible for claimants
“to initiate their claim, make an application for interim
damages, and then sist the claim until after their death.”

Lisa Marie Williams: I did not really understand
the point. David Taylor and Ian Johnston may be
better able to deal with the question. As I do not
deal with claims, I do not understand the point that
was made about the CRU clawing back payments.

The ABI further claims that the bill is unnecessary.
Will you elaborate on that and say why, if the
mechanism is such a good one, it is not widely
used?

Ian Johnston (Forum of Scottish Claims
Managers): As the legislation stands, if you make
an interim payment you have to account to the
CRU.

Lisa Marie Williams (Association of British
Insurers): Absolutely, but first I want to thank the
committee for inviting the ABI to give evidence.
In our submission, we outlined the process that
is currently often used in such cases in England
and Wales. When we started to look into
mesothelioma claims, we were surprised to learn
that the process is not often used in Scotland. On
speaking to our members in Scotland, we heard
that they are not often asked to use it.

Mr McFee: So that could be a drawback for
claims—
Ian Johnston: I can see cases where it could
be an issue.
David Taylor (Forum of Insurance Lawyers): I
cannot really see that being a difficulty because
the interim damages that are being paid would not
be affected by the CRU position. There would be a
liability over and above the damages. I cannot see
any CRU benefits eating into those damages.

In England and Wales, as soon as liability is
admitted, an interim payment is made either
through the fast-track court in London, which is run
by Master Whitaker, or through agreement. The
payment is usually about £40,000. The claim can
then be stayed or, in Scotland, sisted. I do not
know why the process is not used in Scotland. As I
said, our members in Scotland have told us that it
is not asked for.

Ian Johnston: The other thing that you can do,
if the CRU has to be paid, is to agree the sum that
the claimant will receive clear in their hand. That is
a practical solution that is done sometimes.
Mr McFee: Presumably “the sum that the
claimant will receive clear in their hand” means
that there is a deduction at some stage.

Mr McFee: Can you think of any other reason
why it is not asked for?
Lisa Marie Williams: I honestly cannot think of
any. The ABI’s position is that, where legal
processes are in place, we do not ever want to
see the introduction of yet more legislation that
aims to do the same thing, but is rushed, hurried
or unnecessary. Quite often, legislation can have
unintended consequences. We are concerned that
that will happen in this case. However, the ABI is
entirely happy with the way in which the bill is
currently drafted.

Ian Johnston: If the CRU has to be paid—for
the sake of argument, let us say £10,000—you
would discuss with the claimant’s solicitor the
amount that would be paid to the claimant in
addition to that.
Mr McFee: You say that interim payments are
widely used in England and Wales. I do not know
whether there are any differences in the
procedures there that make the process better.
You say that interim payments are not given
because they are not asked for. Before the bill was
published, how widely did your members make it
known that interim payments were a possibility
and that they were prepared to co-operate with
such a possibility?

Mr McFee: So the bill will not have any
unintended consequences?
Lisa Marie Williams: As with every piece of
legislation that affects our members, we took legal
advice on the bill. A number of technical legal
points were raised, which David Taylor may be
better able to explain. When the consultation was
launched, we thought that there were problems
with the bill. However, as I said, the ABI is entirely
happy with the bill as it is currently drafted.

Lisa Marie Williams: Since Barker v Corus,
mesothelioma has come on to the political
agenda. The problem in Scotland may be a preaction protocol one. We are working closely with
the Department for Work and Pensions, the
Department for Constitutional Affairs, the Trades
Union Congress and the Association of Personal
Injury Lawyers on a mesothelioma-specific preaction protocol that will provide much more detail
on all the stages of the process.

Mr McFee: Okay. Maybe we will come to the
other point in a wee moment.
I am not sure whether you heard the evidence
from the previous panel—
Lisa Marie Williams: I listened to it outside.


70

4142

48

4143

6 DECEMBER 2006

4144

Ian Johnston: Our position is one of wanting to
improve the claims process and earlier and more
open sharing of information. That is what the
personal injury protocol has been about. I can
safely say that that is our commitment.

We did some research earlier this year, following
Barker v Corus, into mesothelioma claims that
come against our members. Probably most
worrying for us was finding out about the timetable
of the disease. The ABI and its members
recognise that people need to have compensation
very quickly. Our research, from a sample of
cases, showed that it took an average of 12
months from the solicitor knowing about the case
to the defendant knowing. From the defendant
knowing to the claim being settled took on average
a further 12 months.

Stewart Stevenson: From what Lisa Marie
Williams said, I got the flavour that the English
system of interim payments is different from the
system here. I want to explore what she said
about that. I think she said that interim payments
are made after an admission of liability.
Lisa Marie Williams: That is correct.

The purpose of the pre-action protocol is to say
that the defendant should be notified much more
quickly of a claim, in a short intimation letter. The
letter would include very basic details but would
enable the defendant to open their file and do
some preliminary investigation so that they can
make an interim payment to the claimant within a
very short space of time. We see that as essential.
Our members in Scotland would like to hear about
claims much more quickly so that interim
damages, if that is what the claimant wants, can
be paid much more quickly.

11:45
Stewart Stevenson: In court terms, is that after
the proof?
Lisa Marie Williams: In many cases in England
and Wales, once the defendant has done their
investigation into the case, which is usually on an
issue of proceedings, the case will be litigated but
will probably not go to court. Proceedings will have
been started and the defendant will have done
their investigation and admitted liability, but that
will not be at the stage of a court hearing.

Mr McFee: When did work start on the preaction protocol in Scotland?

Stewart Stevenson: The interim payment is
made at the point when uncertainty as to liability
has been removed?

Ian Johnston: It is probably best if I answer
that. We agreed a personal injury pre-action
protocol with effect from 1 January. By “we”, I
mean the claims managers, because I can speak
only on behalf of the people who are members of
the FSCM. That said, I think that it is being used
by companies beyond our membership.

Lisa Marie Williams: Yes.
Stewart Stevenson: There is therefore no
cause thereafter for a requirement to repay the
interim payment. The difficulty that we have heard
about from previous witnesses is that, in the
Scottish procedure, an interim payment is made
prior to the proof and, therefore, the financial
liability that may bear upon the defender can
change. The claimant is exposed to the difficulty
that, after the proof, the payment that is due may
be less than the interim payment and the
difference may have to be repaid. Although we
use the same term in Scotland and England, the
interim payment occurs at entirely different points
in the process. I seek your views on the
suggestion that the reason why we have one
approach in England and an entirely different
approach in Scotland is that the bases of the
interim payments are different.

During the discussions, it was felt by all sides
that we should take small steps and not run before
we could walk, so we did not include disease.
However, at our most recent review meeting a
couple of months ago, I posed the question
whether we wanted to consider extending the
personal injury protocol and whether we could
create a disease protocol. There was a positive
response to that from the Law Society of Scotland.
Our members are working on a draft, which I hope
we will submit to the Law Society early in the new
year. There will be discussion and negotiation on it
over a period, but I hope that it is the beginning of
work that will create a disease pre-action protocol.
Mr McFee: So it is not really in place.

Lisa Marie Williams: As I said, the payment in
England and Wales is usually about £40,000.

Ian Johnston: The disease protocol is not in
place; what is in place is a personal injury—
exclusive of disease—protocol.

Stewart Stevenson: I am not talking about the
amount; the issues are the sequence and the
certainty for the claimant.

Mr McFee: I have no reason to doubt your word
that you are working on it, but to us mere mortals it
may look somewhat reactive. However, we are
probably encouraged if you say that you intend to
smooth the course.

Lisa Marie Williams: I am not sure that I
understand your point. The certainty aspect is that,
when the defendant has admitted liability—
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The Convener: That is the key question. We
have heard evidence that, historically, insurance
companies have not had a record of admitting
liability, but have defended cases to the bitter end.
Why should we accept your proposition that
interim damages are an alternative to the bill?

Mr McFee: I am sorry to interrupt, but that is
exactly the point. You are saying that, in England,
the payment is made after liability is established,
whereas our understanding is that in Scotland it is
made prior to liability being established.
Stewart Stevenson: That is where I was going,
Bruce.

Ian Johnston: That is not our position; our
position is that the bill should be passed.

Mr McFee: I beg your pardon.

The Convener: So you are not arguing the case
for interim damages.

Lisa Marie Williams: I can see why that might
be an issue for claimants.

Ian Johnston: I am not arguing that the issue
should be dealt with by interim damages.

Stewart Stevenson: The advice that we have
had from previous panels is that if a claimant sists
after the interim payment, that is before the proof
and an admission of liability so, although the
claimant has the interim payment in their bank
account, they may have to pay it back, depending
on what happens thereafter. Therefore, claimants
cannot rely on such payments; they cannot spend
the money because they may have to give it back.

The Convener: Is anybody arguing that?
Lisa Marie Williams: As I explained at the
beginning, we do not want unnecessary legislation
when there are current legal processes—
The Convener: To be clear, the Association of
British Insurers is arguing that the use of interim
damages is preferable to the bill.

Lisa Marie Williams: I am sorry; it took me a
while to get your point. I do not know of any of our
members that would make an interim payment
without investigating the claim. I would not have
thought that an insurer would make an interim
payment as soon as a claim came in and without
any investigation as to whether it was liable.

Lisa Marie Williams: If I could just finish, our
position is that we never want unnecessary
legislation when there are current legal processes.
However, we have seen the bill and are content
for it to proceed. We have no objection to the bill
and we want it to pass into law as quickly as
possible.

Stewart Stevenson: Why would an insurer
make an interim payment when there has been an
admission of liability in the proof? Why not make a
final payment, given that there is no legal process
to go through?

The Convener: Right. So why are we debating
an unnecessary alternative?
Lisa Marie Williams: I was just answering the
questions.

Lisa Marie Williams: Because, unfortunately,
the issues of quantum often take a long time. After
an interim payment, there can be a lot of to-ing
and fro-ing between the defendant and the
claimant, for example, as to the amount of special
damages, which often takes a lot of negotiation.
There are two basic payments: general damages
and special damages. General damages are for
pain, suffering and loss of amenity; special
damages are for matters such as loss of earnings
or pensions. Unfortunately, discussions on the
amount of special damages can take a long time.
While that was going on, the claimant would not
receive any money if they had not received an
interim payment.

The Convener: So we do not need to cover that
issue. Good.
Mr McFee: The issue is in the submissions.
Ian Johnston: We make an observation on the
matter in our submission but, earlier in it, we say
that we have no objection to the bill.
David Taylor: The discussion highlights that an
existing remedy—interim damages—is not being
used to the extent that it should be. Whatever the
situation has been in the past, in the future, and
irrespective of what happens with the bill, that
existing remedy can be used to achieve damages
for a person who suffers from this terrible disease.
In FOIL’s opinion, the key to opening the door to
interim damages is the early provision of
information. Over the years, that has been as
much the problem as anything else. It is now
certainly the case that, if information is provided,
there is no reason why insurers will not agree to
make an interim payment.

Ian Johnston: I do not think that the situation in
England and Wales is as different from that in
Scotland as we are beginning to suggest.
Stewart Stevenson: I am
differences, not stating them.

exploring

the

Ian Johnston: I may be corrected by others, but
I think that the situations are similar in that, in both
instances, payment is made when the liability
admission is forthcoming, but pending quantum
being agreed.
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Lisa Marie Williams: That is absolutely the
situation, which is why we are working on a preaction protocol, to ensure that defendants get the
information that they need early on, so that a
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David Taylor: It is not a delaying tactic; it is
quite the reverse. If an interim payment of
damages is made, the money is received—

payment can be made while the claimant is still
alive.
The Convener: I think that we have covered
that issue.

Marlyn Glen: But the claimant gets a smaller
amount.

Mr McFee: I raised the issue entirely because of
the comments in the ABI submission. To put the
matter straightforwardly, your position is that, as
long as the bill remains limited to mesothelioma,
on the ground of the uniqueness of the condition,
you will not oppose it. Over and above that, as Mr
Johnston said, you are considering internal
processes with the aim of speeding up interim
payments, should that route be pursued.

Lisa Marie Williams: Not overall. The interim
damages payment is a proportion of what
someone gets in total. They get a proportion up
front of the total damages—whatever the court
awards or what is decided on between the parties.
The rest of the compensation that is due to the
claimant is paid once the issues of quantum have
been settled. It is an advantage to claimants to
have an interim payment; they get it much more
quickly than is otherwise the case.

Lisa Marie Williams: Absolutely.
Marlyn Glen: I invite Mr Taylor to elaborate on
his contention that the Executive’s consultation
was predicated on the incorrect premise that, by
accepting any damages, the victim prevents his or
her family from pursuing a claim for solatium.

Mr McFee: Mr Taylor, if I may, I will take you
back a bit. We heard evidence that the process for
making interim payments has been somewhat
more elongated than it could have been. I assume
that that is the reason for the introduction of the
new protocol. I entirely take your point that if
victims go down the interim payment route, their
families are not disadvantaged, but that if they
finalise their claim—which is the situation in which
people find themselves at the moment—the
relatives’ claim is extinguished.

David Taylor: That is related to our view that a
person can apply for interim damages. Under the
law, a person who suffers from the disease can
raise an action, apply for an interim payment and
then sist the action. That is why we made that
point in our submission. It goes back to the point I
made earlier: whatever the reason interim
damages are not being used, the remedy is
available and can be used.

David Taylor: If the claim is finalised and
settled, I agree that that is the case. Under section
1(2) of the 1976 act, the claim would be
extinguished.

Marlyn Glen: So you suggest that the victim
should not get full damages?

Mr McFee: The only situation in which that
would not happen is when someone chooses to go
down the interim route. Our experience to date of
people choosing to go down that route is that the
procedure can be somewhat prolonged.

David Taylor: No, I do not suggest that. I am
saying that there is existing machinery in the law
to enable somebody to obtain an interim payment
of the damages to which he is entitled. The action
can then be stopped temporarily, or sisted, while
the person succumbs to the disease and then the
relatives can step in and continue with any claims
that they have for damages.

David Taylor: It has not been used to the extent
that it could—and perhaps should—have been.
Margaret Mitchell: Do you envisage an interim
payment ever exceeding the quantum payment?
In those circumstances, there may be a claw back.

Marlyn Glen: There does not seem to be any
advantage for the family or the claimant in that.
You heard the evidence from our first panel.

Lisa Marie Williams: Our members have never
told us anything like that. It would be
extraordinarily unlikely to happen. In England and
Wales, the usual level of interim payment is
between £30,000 and £40,000 and the average
claim is about £120,000.

David Taylor: If interim damages were used as
a remedy, payment could be made to the person
much more swiftly than would be the case if they
waited for a full court hearing to come round. That
is the obvious advantage. However, it would
depend on insurers and their representatives
receiving information on the key elements that
make up this kind of claim, which are employment,
exposure to asbestos, and medical evidence.

Ian Johnston: I bow to Mr Conway and Mr
Maguire in terms of their ability to give us practical
examples, but in the 30 years that I have been
doing this work I have never heard of an insurance
company clawing back an interim payment, or part
of such a payment.

Marlyn Glen: The previous witnesses
suggested that interim payments were being used
as a delaying tactic and as a means of ensuring
that the claimant did not get the full amount.
Obviously, people want payments up front.

Margaret Mitchell: I suppose that that is
reassuring. In these situations, the affected person
is keen to have peace of mind. They need to know
that there is no loophole. The element of
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uncertainty about a claw back—however unlikely it
is to arise—militates against people going down
such a route or thinking that it is the total solution.

England and Wales. We are working closely with
the DWP because it is an area that the insurance
industry takes very seriously.

Lisa Marie Williams: Perhaps. I do not
understand the mindset, however. The defendant
will have admitted liability. In making an interim
payment, they are furthering the claim; it is almost
a staged part of the process of making the final
settlement. The interim payment is one more step
in the chain.

The Convener: I need you to answer the
question. Can we deal with the position in
Scotland? I understand your argument about an
interim payment being another option for pursuers,
if they want a quicker payment. You say that they
can apply within 14 days. Given what we observe
about the track record of the industry, that will only
stand up if you are giving a commitment that you
will come to the table more quickly; otherwise, it is
not really an option at all.

The Convener: You heard some of the
evidence from the previous panel. You will
therefore know that Scotland now has a fairly fasttrack procedure for mesothelioma claims. Some
cases are now coming to court quickly. You also
heard that other cases are being delayed because
of disadvantage. Can the interim payment system
compete with the fast-track system that is now in
place in Scotland?

Ian Johnston: We are not arguing the point in
the first place. We have accepted that the bill
should be enacted. As for the future, we have
started a discussion with the Law Society to create
a disease pre-action protocol in Scotland, albeit
that that discussion is in its infancy.

David Taylor: Interim damages can be sought
within a period of 14 days from the date on which
defences are lodged. I think that that is the
timescale.

The Convener: What is David Taylor’s position
on that?
David Taylor: I cannot speak for the insurance
industry. As I have stated before, it is my view that
if information about these key elements is
provided, it is not in the insurers’ interest to delay
claims.

The Convener: I will have to press you on the
matter. I can see your argument that there may be
advantage in getting a payment—albeit a smaller
one—within 14 days, but what approach will the
insurance industry take to give people the
confidence to use the system? When they accept
liability, insurance companies will have to get to
the table a lot more quickly than happens at the
moment.

The Convener: They have done so in the past.
David Taylor: Perhaps there has been a
change of attitude.
The Convener: That is what I am asking. You
are saying that there has been a change in
attitude. We may pass the bill, but I do not see
why that option should not be available if a
payment could be brought about more quickly.
That would require a change in the industry’s
attitude. Are you confirming that there has been
such a change?

12:00
Lisa Marie Williams: That is exactly why we are
working with APIL, the DWP and the DCA on the
pre-action protocol. Everyone must know what
information to provide to the defendant at the
outset of the intimation of a claim, so that the
defendant can start to investigate and collapse the
process. As I said earlier, it is often a year from
when the solicitor knows about the claim to when
the defendant knows about the claim. That is a
year in which the claimant is not getting any
damages. We are saying that the process needs
to be much shorter so that, as soon as the
defendant knows about the claim, they can start
their investigation. That brings us closer to the
claimant getting an interim damages payment, if
they want that.

Ian Johnston: Our members have no desire to
delay claims.
Lisa Marie Williams: Our members are in
exactly the same position. None of our members
has any interest in delaying claims.
Mike Pringle: This is a question for David
Taylor or Ian Johnston. We have heard that, in
England and Wales, there has been a procedure
whereby interim payments have been made. Many
claimants in England and Wales get an interim
payment and then get the full amount later,
although I understand that it takes a long time. It
can be inferred clearly from what you have said
that that procedure has not been used in Scotland.
Why has it not been used in Scotland?

The Convener: Could that be described as a
new commitment from the insurance industry that
it will come to the table more quickly if, as you say,
people can take advantage of the interim payment
system?

Ian Johnston: In our experience, it is rarely
asked for and we struggle to get the information
that we require to allow us to investigate the case
and reach a decision. I do not think that it serves

Lisa Marie Williams: People already take
advantage of the interim payment system in
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Mr McFee: Did Lisa Marie Williams say that,
after a claim is made with a lawyer, it could take a
year for the claim to reach the defendant?

any purpose for us to start throwing mud at each
other. I do not want that. We have difficulties in
getting information.

Lisa Marie Williams: Yes.

Mike Pringle: I just wonder why, if the
procedure has been used in England and Wales
for some time, it has not been used in Scotland. I
am interested to hear why that is.

Mr McFee: The committee is considering only
the
Rights
of
Relatives
to
Damages
(Mesothelioma) (Scotland) Bill. Can you
understand why a process that takes a year is no
use to a person whose lifespan is measured in
months?

David Taylor: It is to do with the provision of
information. If the information is not provided to
enable an insurer’s solicitor to investigate matters
properly, the solicitor cannot form a view and give
advice on making an interim payment.

Lisa Marie Williams: I absolutely can, which is
why we say that, as soon as a solicitor knows
about a case, they should write to the defendant
and provide the basic information, so that the
claim can be started much more quickly. A year is
too long a time for a claim to rest with a solicitor
while information is gathered.

Mike Pringle: That has implications—correct
me if I am wrong—for companies such as Legal
and General, which operate throughout the United
Kingdom. In England and Wales, for some reason,
claimants seem to provide the information much
more quickly to Legal and General and all the
other insurance companies, and the insurance
companies in England and Wales are making
interim payments. However, for some reason,
Scottish claimants are not providing the
information as quickly. Does any of us honestly
believe that that is the case?

Mr McFee: Yes, but that is what currently
happens.
Lisa Marie Williams: The research referred to
claims that were settled in 2005.
The Convener: Reasons are beginning to
surface. It is fair to say that when the Parliament
last considered the issue there were questions
about the delays around asking someone—I think
it was the national insurance organisation—for a
list of employers. It is coming back to me now. We
had to write to the relevant UK department, to ask
it to speed up the supply of information, because
the lack of information that both sides needed to
tell them who employed whom was delaying the
process.

Ian Johnston: For most insurers, the claims will
be dealt with in the same office. It is not the case
that there is one philosophy in the Scottish office
and another philosophy in the English office. Many
insurers have just one office that deals with all
disease claims, which will have a single
philosophy, whatever it is. Therefore, if there is a
different attitude to interim damages in England
and Wales, I suggest that that is because
information is received sooner.

Lisa Marie Williams: That is absolutely right.
The DWP has worked with HM Revenue and
Customs to provide a new timetable, which I think
is 10 days.

Mike Pringle: In that case, I ask Lisa Marie
Williams why information should come from
claimants in England and Wales more quickly than
it comes from claimants in Scotland.

The Convener: Okay. We are wandering off the
point a bit.

Lisa Marie Williams: It might be just to do with
an attitude or way of working. Defendants make
interim payments only when such payments are
requested, but the experience is that interim
payments are not requested in Scotland, whereas
they are requested in England and Wales. In
England and Wales, we also have problems in
getting the information as quickly as we would like
to get it, which is why we are working on the preaction protocol, which will set down timeframes
and lists of information that should be forthcoming,
to enable the process to be much quicker.

Mrs Mulligan: My question is for David Taylor,
but I am happy to hear other witnesses’ views. Mr
Taylor, in your submission to the Scottish
Executive’s consultation, you said that damages
law in its entirety should be referred to the Scottish
Law Commission for review. Why is that?
David Taylor: The policy memorandum touches
on the fact that it can be dangerous to amend
legislation in relation to a specific disease, but the
bill will do that, by disapplying section 1(2) of the
1976 act in relation to mesothelioma. The whole
area is complicated and when we were
considering it, we thought that change should not
be made without detailed consideration by the
Scottish Law Commission. As the committee will
realise from the evidence that it heard today, the
issue is complicated and needs careful
consideration, particularly if there are to be moves

Mike Pringle: I welcome that approach, but the
idea that claimants in England and Wales are
providing information more quickly is bizarre. We
are told that the claims are dealt with in the same
office—how bizarre is all that?
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Margaret Mitchell: Is it fair to say that your
concern is not an on-going one and that the
situation has been clarified by what has been said
about the uniqueness of the case and the fact that
the provision will be restricted to these sufferers
only?

to disapply section 1(2) in relation to other
diseases.
Mrs Mulligan: Are you more relaxed about the
situation now that you know that it is meant to deal
specifically with cases of mesothelioma?
David Taylor: We can see that mesothelioma is
a terminal disease with peculiarities attached to it,
in terms of this situation. In one view, in principle,
there is no reason why you would not disapply
section 1(2) in relation to other diseases.
However, like others who have given evidence to
you today, I cannot think of any other disease that
comes into the category that mesothelioma is in.

Lisa Marie Williams: Yes.
Stewart Stevenson: I have a fairly specific
question for Ian Johnston. In your submission to
the Scottish Executive’s consultation, you
highlighted the possibility of double counting in
relation to loss of wages and loss of family
support. What basis did you have for saying that
and do you now have that concern?

Mrs Mulligan: So you accept that we are talking
about a small number of people who are in such
circumstances, that the issue of time is crucial and
that we are trying to do something that is quite
straightforward. Are you still of the view that
damages needs to be reviewed?

Ian Johnston: Since I have seen the bill, I no
longer have that concern.
The Convener: Do you have a view about the
impact of the Coulsfield report on mesothelioma
sufferers? Has the accelerated approach that we
now have in Scotland made any difference to the
insurance industry?

David Taylor: I think that that was raised as part
of the on-going consultation process. My
understanding is that the issue of section 1(2) is to
be reviewed by the Scottish Law Commission. I
might have misunderstood that, but that was my
understanding.

Lisa Marie Williams: Not that I am aware of.
We welcome the quick settlement of those claims.
Stewart Stevenson: In previous sessions, there
was some discussion about the date on which the
bill should come into operation. As drafted, it
would be seven days after royal assent is given,
which might be around the beginning of April.
Would there be any effect if the day were brought
forward to approximately now, on the basis of a
minister in the Scottish Executive saying that that
was their intention? If, for the sake of argument, a
Scottish minister were to say on Friday this week
that their intention was for the bill to become
operative on 8 December 2006, what implications
might that have for you?

Mrs Mulligan: And do you welcome that?
David Taylor: Yes.
Margaret Mitchell: In response to the Scottish
Executive’s consultation, the Association of British
Insurers referred to the financial consequences on
insurance premiums. Now that you know the
specifics of the bill, could you comment on that
aspect?
Lisa Marie Williams: All that I would say on that
point is that insurers like certainty. Lots of changes
in laws that mean that insurers pay more or less
money create uncertainty, which is never welcome
in the industry. We support the bill because it is
specific to mesothelioma and we recognise that,
because of the characteristics of the disease,
there is an issue with it.

12:15
Ian Johnston: It would be helpful at this point if
I were to read a communication that I issued to the
Justice Department on 3 August. I emphasise that
it was only on behalf of our members. I wrote:

Margaret Mitchell: Are you saying that if the
Executive had extended the provisions to cover
other conditions, there would have been the
element of uncertainty that you mention but, as
you know that the specific provision in the bill
applies only to mesothelioma sufferers, there will
not be that uncertainty and premiums will not be
affected?

“On behalf of our members I am also pleased to be able
to confirm that we will, pending the new legislation, behave
in accordance with the proposed changes when faced with
a claim by a living claimant.”

Stewart Stevenson: So, de facto, if not de jure,
you are behaving as if the bill is in force.
Ian Johnston: Yes.

Lisa Marie Williams: It is for each individual
member to make decisions on their own
premiums. However, the situation is more certain
than it would be if the Scottish ministers could
extend the provision without any further
consultation. We definitely welcome that.
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Stewart Stevenson: Thank you for that. What
about the other witnesses?
Lisa Marie Williams: Obviously, we do not like
retrospectivity as a rule, taking into account
questions of certainty and all sorts of human rights
reasons. However, during the aftermath of the
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The matter that Mr Maguire raised with us in his
closing
remarks
perhaps
confused
the
committee—I wish to clear up some of that
confusion. Do you have a view about the matter of
court procedure? When we had the Executive
officials before us, we asked them to clarify what
would now be involved under the bill. They told us
that there would be two parts to the process. First,
there would be the claimant themselves settling in
respect of their claim. Then, the family would
come along later. Do you have a view on whether
that is one action or two actions? Does it make
any difference to you?

Barker v Corus case, we agreed with the DWP
that all claims following the date of that judgment
and prior to the passing of the Compensation Act
2006 would be treated under the terms of that act.
I do not see that we would have a problem with it
at all.
David Taylor: In general terms, we would have
concerns
about
making
any
legislation
retrospective, for reasons that have already been
expressed. Certainty is potentially usurped if
legislation is made retrospective. However, I do
not have any particular comments to make on
the—

David Taylor: We cannot see how it could be
anything other than two actions. If the sufferer’s
claim is settled, that claim would be at an end; a
further set of court proceedings would then be
required in order to litigate the claims of the
relatives.

Stewart Stevenson: But, in the specific terms in
which I put the question, if it were to be stated that
the bill, once enacted, would be put in operation
from Friday this week, albeit that we will not pass
the bill for some months, that would provide
certainty. That is certainly not opening the door to
claims going back several years. Would you have
any concerns about that situation? I have heard
from your two colleagues that, in essence, they
would not have concerns about that.

Mr Maguire touched on provisional damages. He
made it clear in his oral evidence that the rule on
provisional damages could not, as it stands, apply
to this situation. However, via the Sheriff Court
Rules Council or the Court of Session Rules
Council, it might be possible to amend the rule on
provisional damages to deal with this specific
situation. That issue is not covered in any detail in
the consultation papers; it would have to be
considered carefully.

David Taylor: I would not have any concerns
over and above the concerns that have already
been expressed. I appreciate that it is a very short
window of time that we are talking about.
The Convener: I reassure you that the
committee is mindful of the issues that you have
raised about the dangers of retrospection.
According to the evidence that we have heard, a
number of cases are already being held in
abeyance. That cannot be so in every case, and
we cannot direct the course of events, but the
narrow issue for us to consider is whether a
retrospective provision would make any difference.
Our thinking will be influenced by what you have to
say about whether there might be any prejudice
caused to your industry. You might have heard me
say earlier that another way of exploring this
matter, as we have done in the past, is to discuss
the management of cases with the Court of
Session and to find out whether the court might be
able to assist. I think that fewer than 100 cases
are waiting for the bill to pass.

The Convener: The issue has only just arisen.
David Taylor: It is a procedural issue to do with
the way in which claims can best be processed.
Amending the rule seems to be a possibility.
Indeed, a member of FOIL touched on that in a
consultation paper that she prepared.
Margaret Mitchell: If the claimant died, would
you not treat the whole thing as one case with the
executor acting on behalf of the relatives? The
information would all be there and there would be
no reason to have two cases. The only reason I
can see for perhaps having two cases would be if
the circumstances of the relatives who were to be
the beneficiaries had changed substantially in the
interim. However, if the information was as it had
always been, would it not be beneficial to treat the
whole thing as one case?

Lisa Marie Williams: It is my understanding that
the situation is similar to the time following the
Barker judgment but before the passing of the
Compensation Act 2006. If the cases that are
currently waiting for judgment are not allowed the
same rights as those that are brought after
enactment, it is unfair on the former cases.
Following the Barker case, most claims were
stayed until the Compensation Act 2006 came into
effect. That allowed those people who had had a
judgment in the intervening time to get the same
level of compensation.

David Taylor: Indeed it might be. Apart from
anything else, doing so would probably cut the
costs for all parties. As I say, my understanding is
that, under the existing law, two separate actions
would be required. If I understood Mr Maguire’s
final position on the matter, that is what he thought
as well.
The Convener: We will obviously explore the
issue further. It has been helpful to hear your
views.

The Convener: That is useful to know.
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We have no further questions, so it only remains
for me to thank you for your evidence this
morning. Your approach to the committee has
been extremely welcome and I thank you for going
into detail to help us to understand all the issues
surrounding the bill.


78

56

4158

4163

13 DECEMBER 2006

4164

currently faced by mesothelioma sufferers as soon
as is reasonably practicable.

Rights of Relatives to Damages
(Mesothelioma) (Scotland) Bill:
Stage 1

We have, therefore, decided that the bill’s
provisions should apply to any case in which the
sufferer recovers damages or obtains a full
settlement on or after 20 December 2006. We will
lodge an amendment to the bill at stage 2 to that
effect. That will mean that the dilemma that is
faced by mesothelioma sufferers will be remedied
from next Wednesday and that they will be able to
proceed with their own claims in the knowledge
that their families will not be disadvantaged.
Sufferers will be able to settle their claims or seek
accelerated proof dates, and some of them will be
able to get and benefit from their own full damages
payments before they die. Also, sufferers who
have put off starting proceedings so as not to
disadvantage their families will now be able to
enter proceedings.

10:00
The Convener: I welcome Johann Lamont, the
Deputy Minister for Justice, and her team. Paul
Cackette is the head of the civil justice division;
Lorna Brownlee is the bill team leader; Bob
Cockburn is the deputy principal clerk of session
of the Scottish Courts Service; and Alison Fraser
is from the Scottish Executive. I welcome you all to
this final evidence session before we produce our
stage 1 report on the bill. We have some
questions, as you might expect; however, I
understand that the minister wants to make a
statement before we begin.

I am grateful to the committee for raising the
issue and refining it in the evidence session last
week. The consensus among the witnesses
around the possibility of setting an earlier date has
enabled us to respond swiftly and positively.

The Deputy Minister for Justice (Johann
Lamont): Thank you, convener. I am grateful for
the opportunity to speak about the bill and to
discuss the issues that have been flagged up in
evidence so far. I have come to the bill late, having
only recently assumed new responsibilities.

The Convener: Thank you, minister. I am sure
that I speak on behalf of the whole committee in
welcoming the statement that you have just made.
You will be aware that we were keen to explore
the issue, and we are delighted with your
response—as, I am sure, are Clydeside Action on
Asbestos and all the other witnesses among
whom there was consensus on the issue. They will
be delighted with the Executive’s approach in
making the provisions of the bill apply
retrospectively from 20 December 2006. The
circumstances of these cases clearly require such
a precedent to be set, although I appreciate that
you will be keen for that precedent not to be
followed in every other bill.

I was struck by the power of the evidence that
was given last week on the issues, which go far
beyond financial consideration and damages. I
was especially struck by the evidence from Frank
Maguire, who spoke about an individual who
wants to have his case resolved so that he can
have certainty in his life while he is dying. As well
as finality, he wants justice. He wants someone to
be brought to account for his condition. I thought
that that was a powerful comment on the fact that
this is about not just the financial needs and
interests of the families, but about people wanting
justice and recognition of what has caused their
suffering. We recognise the importance of the bill
for individuals and their families who are, as we
speak, suffering the consequences of past
decisions.

Stewart Stevenson: I echo the convener’s
remarks. The minister shows great wisdom in
responding to the fact that all the witnesses, on
both sides of the argument, appeared to support a
change to the bill. I have one minor question,
although I do not believe that the issue affects
anybody. Why has the date from which the bill’s
provisions will apply been set as next week rather
than today?

I would like to say something about
retrospection. You will be aware that, as drafted,
the bill will apply to cases in which a sufferer
recovers damages or obtains a full settlement on
or after the date on which the bill comes into force,
which will be seven days after it receives royal
assent. In cases in which the liability of the
responsible person has been discharged prior to
that date, that discharge will continue to bar any
claim by the immediate family. I am aware that the
committee has explored the issue with both
pursuers and defenders and that no objections
were made to limited retrospection to a date that
would be announced by Scottish ministers. We
have considered the issue carefully and agree that
we should remedy the distressing dilemma that is

Johann Lamont: You will recognise that
retrospection is a delicate matter—something that
the convener has highlighted. We thought that it
was important to give people notice of the change,
so we allowed a week for notice to go out. Once
people know about the change, they will have
some certainty. We explored every option,
including setting the date as today, but that was
the advice that we received and it was on that
basis that I made the announcement today.
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Johann Lamont: I am very aware of the role of
the former Justice 2 Committee and the work that
it did on Coulsfield. I am also very aware of the
tireless work of campaign groups in bringing the
issue to the attention of the Parliament, including
through petitioning the Public Petitions Committee,
and of the positive responses to that effort. I am
aware of the work of MSPs in general in pursuing
this issue, and in particular that of the Justice 2
Committee and Des McNulty MSP.

Stewart Stevenson: So, in essence, by giving
notice, the Executive is protecting itself from a
particular kind of legal challenge, the effect of
which would be to damage the effect of the bill.
None of us wants that to happen.
Johann Lamont: The same wisdom that you
reflected on earlier was involved in reaching a
decision on the date.
Stewart Stevenson: That is fine. Thank you.

The convener asked whether the bill was
inevitable. That is not necessarily the word that I
would use. It is logical that if the time that it takes
to make a claim is reduced, more people will be
alive to have to make the dreadful decision that
sufferers have to make at the moment. That
emphasised to me the inevitability of death that
people have to confront. In evidence last week,
some groups said that some mesothelioma
sufferers’ lifespan can be a great deal shorter than
the 18 months that is often given for the period
from diagnosis to death. It is clear that shortening
the period that it takes for a claim to be pursued
has meant that more people have been caught up.
The question of inevitability is a separate matter.
The introduction of the bill reflects the capacity of
committees, the Parliament and others to listen to
the issues that were raised and pursued in such
strong terms, particularly by the campaigning
groups that speak on behalf of these families.

Marlyn Glen (North East Scotland) (Lab):
What is the basis on which the Scottish Executive
determined to legislate on the issue at this
juncture?
Johann Lamont: The purpose of the bill was to
address urgently and specifically a problem that
the law of damages caused for mesothelioma
sufferers, which is that most of them chose not to
pursue their own claim in order that their families
might benefit from the larger award that is made
after death, as the committee heard in evidence.
The conclusion of the consultation was that no
comparable condition is on the horizon; a
conclusion that was confirmed in oral evidence to
the committee.
At present, under section 1(2) of the Damages
(Scotland) Act 1976, claims that are made by the
immediate family of someone who dies as a result
of a personal injury are extinguished if the injured
person settles their claim before they die. As the
committee is aware, the bill seeks to disapply
section 1(2) of the 1976 act in order to allow the
immediate family of a mesothelioma sufferer to
claim damages for non-patrimonial loss under
section 1(4) of the act after the sufferer dies,
irrespective of whether the deceased recovered
damages or obtained a settlement. At the
committee’s last meeting, all the witnesses said in
evidence that they supported the bill and agreed
that it addresses the problem.

Mr McFee: I echo the remarks about your
announcement on retrospection. That will help
some of those who had decided not to pursue their
claims to re-think their decision and make a claim
that will lead to an earlier settlement. At least there
will be some form of limited justice in the situation.
The insurance industry, particularly in its initial
submissions, claimed that the bill was
unnecessary. They suggested that it was possible
within the current legal framework for a claimant to
make a claim and an application for interim
damages, and then to suspend the claim until after
their death, thereby preserving the rights of their
relatives. How do you respond to that argument?

The Convener: Minister, you will be aware of
the context for our consideration of the bill: the
issues that were raised in a petition to the
Parliament on how the court system affects
mesothelioma sufferers; the Coulsfield report; and
the work that the former Justice 2 Committee did
in the previous session of the Parliament.

Johann Lamont: In general, it seems from the
evidence that people have accepted the necessity
for the bill and, in so doing, have recognised that
the interim damages approach will not satisfy the
challenge that has been raised. Before we
introduced the bill, we considered the view that it
might be unnecessary because of the possibility of
interim damages being paid and the sisting of
cases until the victim dies. As the committee will
be aware, there were only nine awards of interim
damages for personal injury cases last year. We
took the view that that would not be a reliable
solution to the problem faced by mesothelioma
sufferers. If it were, the dilemma would not exist.

I remind you that the Coulsfield report reduced
the timescale in which civil cases are heard. On
the back of that, the former Justice 2 Committee
agreed with the Lord President that an even
shorter timescale could be made available to
mesothelioma sufferers. Cases that would have
taken up to three years to come to court have
been taken in as short a time as six months. Do
you agree that the bill was an inevitable
consequence of shortening the process as a result
of Coulsfield?
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In our view, legislative change is the only way to
provide an early and certain solution to the
problem. I believe that our view was borne out by
the evidence that was given by witnesses last
week. Despite close questioning by the committee,
there was no consensus about the lack of use of
the existing mechanism, and it was not clear that it
would be used any more in the future. It will be
able to be used alongside the change in the law
that we are proposing, if that is what the parties
agree.

4168

uncertainty that you heard about from Lisa Marie
Williams last week. There was also concern that
there could be a diversion away from the primary
purpose. In the absence of any other relevant
condition, the priority was to focus on
mesothelioma.
Mrs Mary Mulligan (Linlithgow) (Lab): I
welcome your remarks this morning, minister.
Having listened to the evidence last week, which
indicated that there are already claimants who are
waiting to find out the result of the scrutiny of the
bill, I think that it is to the credit of the Scottish
Parliament and the Scottish Executive that you
have been able to respond as quickly as you have.
People should appreciate that this is the sort of
thing on which the Scottish Parliament makes a
difference.

I note that, last week, all the witnesses from the
insurance sector supported the bill, and that there
is no longer a suggestion that it is not necessary
because of the possibility of interim damages
being awarded.
Mr McFee: Indeed. I think that the majority of
members will vote to pass the bill, but will you join
me in urging the insurance industry to continue in
its efforts to speed up the settlement of claims in
these and other cases, so that people are not
unnecessarily kept hanging on for months, or
years in some instances?

My question follows on from that of Mike Pringle
and relates to other claims. Could you say a little
more about any progress that has been made in
reforming the law of damages and the work of the
Scottish Law Commission in that regard? That
was referred to by one of the witnesses last week.

Johann Lamont: We are very keen, particularly
given the challenges of time and the
circumstances of people with such conditions, for
things to be done as speedily as possible, but as
robustly as possible. We do not want there to be
unnecessary or wilful delay. All those involved
have now accepted the need for the bill, which
indicates a willingness to take the proposed
approach to the challenges that the families
concerned are facing.

10:15
Johann Lamont: As has been said, in
introducing the bill so quickly, it was ministers’
clear objective to help mesothelioma sufferers and
their families. However, the need to take that
action pointed up the fact that there are areas of
the law of damages that should be reviewed. The
evolution of the law relating to damages
recoverable in respect of deaths resulting from
personal injury and recoverable by relatives of an
injured person has resulted in complex provisions
that, together with practice and procedures, can
have unintended consequences. Therefore, we
have asked the Scottish Law Commission to
undertake a review of the 1976 act and the
relevant elements of the Administration of Justice
Act 1982, taking into account underlying practices
and procedures.

Mike Pringle (Edinburgh South) (LD): Could
you explain the process by which the Executive
determined not to include in the bill a ministerial
power of amendment to extend its provisions to
other types of disease or personal injury? Some
people have suggested that it should include such
a power.
Johann Lamont: I will ask those who were
more responsible for the decisions around drafting
the bill about that in a moment. We reflected on
the comments that were made in response to the
consultation about the importance of introducing
legislation to address a particular problem that had
been identified with a particular solution that would
give certainty to those concerned. I do not know
whether anyone wishes to comment more
specifically about the decision not to take such a
power.

The review will consider the position of other
personal injury victims and their relatives. At
common law, a relative could only claim damages
if the deceased could still claim damages at the
time of their death. That provision has been
enshrined in Scottish statute since 1976. To do
away with it would create a new duty of care
between the liable person and the deceased
person’s immediate family. That would run counter
to the dependent nature of the relatives’ claim,
which currently lies in the existence of an
undischarged liability to an injured person that is
based on a duty of care that the liable person
owes to the injured person.

Lorna Brownlee (Scottish Executive Justice
Department): We examined the responses to the
consultation carefully in relation to that point. As
we have said before, there was a mixed response.
People had reservations for a number of different
reasons. Some people thought that uncertainty
would arise. That is possibly the kind of

To make provision for an independent duty of
care to the relatives of the deceased would extend
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the boundaries of delictual liability and, without a
thorough appraisal of the rationale for it and an
assessment of the impact and costs, it would be
unwise and indefensible. Therefore, we have
asked the Scottish Law Commission to report on
the matter and reflect on the broader issues that
have emerged from the focus on mesothelioma.

Paul Cackette (Scottish Executive Justice
Department): It may beneficial if I add a few
words to that, as I think that it was my evidence
from two weeks ago that referred initially to the
idea that two actions could be needed. The
thinking behind that was that the way in which the
bill resolves the dilemma that victims face, thereby
allowing them to raise proceedings while they are
still alive, gives rise to a slight mismatch between
the victim’s claim, which would be raised in their
lifetime, and the relatives’ claim, which would arise
after and only because of the victim’s death. It
seemed to me that those were two mutually
exclusive concepts and that it was difficult to
understand how the initial action could include a
claim by the relatives for damages that could not
arise until a later date.

Mrs Mulligan: Have you placed any timescale
on that consideration?
Johann Lamont: The Scottish Law Commission
will report in 2008 and we—or, I should say, the
next Administration—will then respond to its
report.
Mrs Mulligan: Are you quite comfortable with
dealing with the issues that are connected to
mesothelioma separately from what will be a fairly
wide-ranging review?

That is what led me to think that there might be
a need for two actions, but that was a purist’s
analysis of the claim. I listened closely to what Mr
Maguire said last week and I defer to those who
have practical experience of dealing with litigation
in the courts. If practitioners believe that a way can
be found to ensure that cases can proceed with
one action, we would welcome that. As I said, I
defer to their assessment of how things work in
practice. I have explained the underlying thinking
that made me conclude that there might be a need
for two actions, but if the matter can be resolved,
we would welcome that.

Johann Lamont: Absolutely. We recognise that
there is a particular problem. A particular solution
for the sufferers has been identified and
supported, but it flags up the fact that there are
other issues. I do not have a view on the range of
those issues or the solutions to them, but the
Scottish Law Commission will afford the Executive
the opportunity for further consideration of those
matters in due time.
Margaret Mitchell: When the Scottish Executive
officials gave evidence, they seemed to envisage
that the bill would trigger two actions—one for a
sufferer’s damages claim and one for their
relatives’ claim. However, Frank Maguire, who
represents sufferers and who gave evidence last
week, seemed to think that, in certain
circumstances, only one action would be
necessary. Will you comment on that?

Margaret Mitchell: So it will depend on the
circumstances. If the sufferer managed to make
their claim before death, that would be the first
action and the second action would be triggered
on their death when the relatives claimed.
However, if a period of time passed while they
were in pursuit of the claim or they did not quite
manage it, the claim could be dealt with in one
action by the executor, who would act on the
information that they held about the beneficiaries.
Even then, however, a little discretion would need
to be left to the court because the information
might have changed substantially—for example,
the beneficiaries might have changed because
someone had died in the interim, but that
information might not have been relayed. Could
that be dealt with quite quickly or would it be left to
the court’s discretion?

Johann Lamont: I will make a couple of
comments and then the officials will expand on
them. We are aware that the issue was explored
last week in committee. In the financial
memorandum, we said that two actions may be
raised instead of one in future because, if the
victim is able to settle before death, the relatives
will raise their own action. At present, if the victim
does not settle, there is a single claim by the
executor and relatives.
The committee heard evidence that pursuers
would prefer one action rather than two, as having
two separate actions would increase costs. I think
that it would be reasonable to presume that
defenders would also prefer there to be one action
rather than two because of costs. We have noted
that point and are looking into the possibility of a
single action in such cases. It is my intention to
report back to the committee as soon as possible.
It may be that, when the bill is passed, some
defenders will settle the relatives’ claims without
their having to return to court at all.
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Paul Cackette: In practice, that is what happens
when a victim dies before the case is settled. My
understanding is that the executor takes forward
the victim’s case and the relatives’ claim would
arise at that point. In practice, the claims are rolled
together into the continuation of a single case.
The scenario that we had in mind is one in which
the victim was able to settle before they died. I
perceive that, in such cases, a gap could arise.
One of the various mechanisms that could be
used is the sist. That could well be a means by
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Several considerations need to be examined.
Am I correct to say that the cases go to the Court
of Session?

which the relatives’ claim could be rolled together
into the one action at a later point.
Margaret Mitchell: That is helpful.

Paul Cackette: Yes. In practice, all the cases
are taken at the Court of Session.

Minister, has consideration been given to the
financial consequences for insurance premiums?
Like other members of the committee, I welcome
your confirmation this morning that the bill’s
provisions will kick in on 20 December. Obviously,
time is of the essence. However, will you comment
on the effect on insurance premiums?

The Convener: So solicitors such as
Thompsons Solicitors instruct a civil advocate to
represent their interests at the Court of Session.
Paul Cackette: Yes.
The Convener: When a victim settles a case
that is to go to the Court of Session, the question
is whether the case is settled before it reaches
court. I am thinking of cases that go to court.
Solicitors would instruct a solicitor advocate or
advocate to represent the victim. They would book
a court for that and a fee would be charged for
that. Later, the relatives could come along and
make a claim, for which a solicitor advocate or
advocate would be instructed and a court would
be booked, unless the case was settled out of
court, although even if that happened,
administration work would still have to be done. Is
it possible to achieve that in a single action or
would the agreement of all the solicitors and the
Faculty of Advocates be needed to achieve that?

Johann Lamont: In oral evidence last week, the
insurance representatives did not raise any
concerns about costs. I do not know whether there
has been a discussion about an impact on
premiums.
Margaret Mitchell: I think that the concern was
more about the issue of certainty, which you
resolved today when you stated that the provisions
will kick in on 20 December. You have given quite
a bit of notice, which is entirely reasonable. Given
the evidence that we heard last week, I think that
the insurance companies will be satisfied with that.
Johann Lamont: That is my expectation, given
what was said last week. Through the bill and my
statement this morning, we seek to provide the
certainty that everybody wants.

Paul Cackette: I do not know whether Bob
Cockburn wants to say anything about the court
processes. In effect, for the reasons that led me to
think that two actions could be needed, resolution
of the dispute would need to take place in two
phases, because the causes of action arise at
slightly different times. Whether that would
necessarily give rise to significant extra costs
might depend on the practice that develops.

Mr McFee: Do you agree that some of the
concerns that the insurance industry expressed
earlier about costs should be more than offset by
modern working practices, which mean that we will
not have huge numbers of mesothelioma cases in
future? Many cases arose from practices in the
shipbuilding industry.
Johann Lamont: As I said at the beginning, the
issue is not just about money. It is about justice
and the recognition and acknowledgement of fault.
I do not pretend to know a great deal about it, but
poor working practices led to significant
consequences for people. I am confident that
industry is now aware of those consequences and
I trust that those who are involved in it recognise
the significance of health and safety, not because
of potential financial consequences later on but
simply in the interests of a good society. People
should not have to live with the intolerable
consequences of poor working practices earlier in
their lives.

In that context, one point that comes to mind is
that if an insurer admitted the core liability to the
victim and agreed to settle the first claim, I would
certainly be surprised if, in practice, the insurer
insisted on a full-blown proof of the relatives’
claim. We have heard evidence that there is
reasonable certainty and clarity as to how much
compensation relatives would obtain and it must
be relatively easy to prove who the victim’s
relatives are.
It is right to say that one action would have at
least two phases. If the second phase required a
continuation and sharing of information, I would
have thought that court rules could allow that, to
save preparation of a new process that had to
narrate the same information all over again to
construct the relatives’ claim. It is difficult to
estimate how much money that would save, but
some saving would result from it.

The Convener: I return to the question of the
two separate actions, which we need to try to
resolve, although we may understand how it will
be resolved in practice. As you said, we heard
from Frank Maguire, whose view is that the matter
is for the courts to sort, perhaps by court rules or
an act of sederunt. I am not happy to leave the
situation like that. If that is how the issue is to be
resolved, we should agree on that and leave it to
the courts.

The Lord President, rather than the Executive,
makes the rules of court. I suspect that he may
consider whether—perhaps ironically—anything in
the Coulsfield rules, which push towards quick
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settlement and a rigid timetable, would inhibit the
ability to continue or postpone a case until the
victim dies, to allow the relatives’ claim to proceed
under the same process. I do not know whether
Bob Cockburn has further thoughts on how things
work in practice.
Bob Cockburn (Scottish Court Service): I
doubt whether I can usefully add much to what
Paul Cackette said. Your assessment is correct,
convener. The second claim will involve some
process. It will need to be set out and responded
to in writing—that assumes that it needs to go to
court at all. Some process will follow that. The two
claims will be similar.
If savings are to be incurred, they will probably
relate to the fact that the court will have access to
the initial claims papers and some of the evidence
that was made available for the first claim will be
available for the second claim. However, as Paul
Cackette said, it is difficult to quantify the saving
financially.
The Convener: We need to consider this
further. We might go back to some of the
witnesses for a bit more detail. It might well be that
if the court rules allowed the action to be sisted so
that those involved in the second action could at
least get access to the original papers, then the
rest of it might be down to the arrangement that a
solicitor has with their representative in the Court
of Session.
Paul Cackette: The key thing is to ensure that
nothing in the court rules will be able to stop that.
It is that way round rather than the other way
round.
The Convener: That is helpful.
Johann Lamont: As I have said, we intend to
report back to the committee on our
considerations and we will do that as soon as we
can.
The Convener: That is helpful.
As there are no further questions, I thank the
minister for her evidence. We are delighted with all
that she has said. I also thank the bill team and
the witnesses who have appeared this morning.
Having achieved a world record time in taking
evidence from the minister this morning and
dealing with the bill so speedily, we now have time
to deal with other important matters.


84

62

4174

Justice 1 Committee, 1st Report, 2007 (Session 2) – ANNEXE B
50th Meeting, 2006 (Session 2), 13 December 2006, Supplementary
Written Evidence
SUPPLEMENTARY SUBMISSION FROM JOHANN LAMONT MSP, DEPUTY MINISTER
FOR JUSTICE
I am writing to follow up a point which the Committee raised with me when I gave oral
evidence on the Bill on 13 December, namely will it be necessary following commencement of
the Bill’s provisions for there to be two court actions - one for the sufferer’s damages claim
and one for their relatives’ claim - or might it be possible to have only one action.
To some extent, this point may be academic as relatives’ claims may well be settled either
before the death of the sufferer or after without the need to take the matter to court. However,
in the event that a claim by relatives does need to be raised in court, I have been advised that
whether this could be linked in a single action to the sufferer’s own claim would be a matter
for Rules of Court (which are made by the Court of Session following such consultation as is
necessary with the Court of Session Rules Council or the Sheriff Court Rules Council) and
that primary legislation would not be required. The Court would need to be convinced of the
need for special procedures to deal with these cases before any changes to the Rules would
be made.
Johann Lamont
Deputy Minister for Justice
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ANNEXE C – OTHER WRITTEN EVIDENCE
SUBMISSION FROM STEWART CAMPBELL, HEALTH AND SAFETY EXECUTIVE
I have consulted with colleagues in HSE, who have given me some further explanation of the
Compensation Act, and its application in Scotland. I have also looked at your "Rights of
relatives..." Bill, and although HSE has no statutory interest in this area, it is clearly, in the
light of our broad experience with asbestos, anomaly that should be addressed.
Your Committee may be interested in the most recent Mesothelioma statistics for Scotland,
which were published last Thursday. You can access them through this introductory section
to the Scotland statistics:
http://www.hse.gov.uk/statistics/regions/scotland.htm
I gather that you would also be interested in some input from HSE to the oral evidence
session on 6 December. As you can tell from the brevity of the above reply, HSE has no
formal interest in the subject matter of the current Bill, but if the Committee were interested in
hearing evidence about the legislative approach to the control of asbestos, the guidance in
place, and the statistical background, then we would be happy to assist. I have a
commitment on 6 December, although depending on timing I might manage to do both. In
any case, I might not be the best person in HSE, and one of our inspectors with a specialist
interest in asbestos might be better able to help. Let me know what you are likely to want,
and we will see what we can do.
Stewart Campbell
Director, Scotland
SUBMISSION FROM SAMUEL CONDRY, THE LAW SOCIETY OF SCOTLAND
The Law Society of Scotland welcomes the opportunity to comment on the Rights of Relatives
to Damages (Mesothelioma) (Scotland) Bill.
The Civil Procedure Committee has considered the Bill and has noted the specific policy
objectives which address the dilemma faced by mesothelioma sufferers who can either
pursue their own damages claim or choose not to claim so their executor and relatives can
claim awards which total more than the award of damages the sufferer was entitled to.
The Society recognises that the existing law, which prevents the immediate family of
mesothelioma sufferers from claiming damages for their non-patrimonial loss on the death of
the sufferer (if that person has already recovered damages or settled their claim during their
lifetime) does cause problems.
The Society wishes to record its broad agreement with the principles and provisions of the Bill
and welcomes this proposed legislation as a positive step towards providing a suitable legal
frame work within which mesothelioma sufferers and their relatives may be entitled to receive
damages in order to compensate them for the loss and suffering caused by this appalling
disease.
Samuel Condry
Law Reform Assistant
SUBMISSION FROM FRANK GRAY, UNION OF CONSTRUCTION, ALLIED TRADES AND
TECHNICIANS
UCATT believes our members unfortunate enough to suffer from terminal industrial diseases
should receive full compensation to take into account the suffering and hardship incurred by
injuries inflicted as a result of the negligent actions of employers. This must include
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compensation for family members to reflect their pain and suffering throughout their loved
one’s illness and after their death.
UCATT is of the view that the current situation whereby those who have suffered the loss of a
loved one are prevented from claiming their rightful compensation unless the victim gives up
their right to compensation in their lifetime is totally unjust.
Unless this is addressed the majority of our members who are victims of these illnesses will
continue to forego their compensation in order to make financial provision for their surviving
family following their deaths. We do not believe that our members diagnosed with
mesothelioma and facing the prospect of a horrific and painful death should be placed in this
position. They should have access to their own compensation in their lifetime, allowing them a
better quality of life in their final months, in the knowledge that their family will have the right
to their own financial recompense after their death.
UCATT believes that all immediate family members who have to witness the pain and
suffering of mesothelioma victims from diagnosis to the final stages of their life have the right
to be compensated. Payments of such sums should not be reliant on decisions of their loved
ones. We need to move to a position where every family member who has suffered asbestos
exposure through the negligent actions of former employers of the deceased receives their
rightful compensation at an appropriate time more respectful of their loved ones suffering.
Disapplying Section 2(1) of the Damages Act will resolve an unjust situation and ensure that
all those affected by this horrendous industrial disease, that always results in the death of a
victim, receive recompense for their loss. We have little sympathy for defenders or their
insurers regarding the financial impact of these proposals.
Insurers offered insurance at a premium rate, against a known risk as to the dangers of
asbestos exposure, yet try to avoid compensating those that suffer most, victims and their
families. The financial impact of these changes would be minimal as most victims are already
foregoing compensation in order to provide for their families after their death.
UCATT intends to ensure that those individuals suffering from mesothelioma and their
families are not disadvantaged by an inconsistency in law. This view is based on the relatively
short life expectancy of a victim on diagnosis, following an unusually long latency period.
However, we would welcome any provision within the proposed amendments that would allow
Scottish Ministers to move to include any future claims for compensation for occupational
disease or injury that similarly disadvantages victims and their families.
Frank Gray
UCATT Researcher
SUBMISSION FROM SARAH O’NEILL, SCOTTISH CONSUMER COUNCIL
Thank you for inviting the Scottish Consumer Council to submit its views on the above Bill and
the likely impacts of the proposed measures. While we have no specific knowledge or
experience of the problems caused to mesothelioma sufferers, we consider that there are
issues of access to justice arising here for those who are affected.
I attach for the committee’s information a copy of our response to the recent Scottish
Executive consultation on this issue, which sets our views on the issues that the Bill is
intended to address. We have no further comments to add at this stage.
I hope that the committee finds this helpful. Please do not hesitate to contact me should you
wish to discuss any aspect of this matter further.
Sarah O’Neill
Legal Officer
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Scottish Consumer Council response to Scottish Executive Consultation
The Scottish Consumer Council welcomes the opportunity to respond to this consultation
paper. While we have no specific knowledge or experience of the problems caused to
mesothelioma sufferers, we consider that the paper raises issues of access to justice for the
affected individuals.
We would therefore answer the questions posed by the consultation paper as follows:
1. Do you agree that the existing law, which prevents the immediate family of mesothelioma
sufferers from claiming damages for their non-patrimonial loss on the death of the sufferer if
that person has already recovered damages or settled their claim during his or her lifetime,
causes problems?
It seems clear from the consultation paper that the existing law, which is now 30 years old, is
no longer appropriate to deal with this particular situation. We agree that it should therefore
be amended to ensure that sufferers can claim compensation for their loss while they are still
alive, in the knowledge that their family will no longer be precluded from making their own
claim for the loss they have suffered.
As the recent final report of the Civil Justice Advisory Group chaired by Lord Coulsfield, 62
published by the Scottish Consumer Council noted, there are concerns among stakeholders
about delay in the Court of Session generally. However, while we still await the forthcoming
research report on the new rules introduced in the Court of Session for personal injury cases,
we understand that this is likely to demonstrate that the reforms have been a success, leading
to faster resolution of personal injury cases.
The reforms must therefore be in the interests of personal injury pursuers, reducing the stress
and anxiety of the court process, and resulting in faster payment of any damages awarded
than under the previous system. Unfortunately, however, it is clear that, taken in conjunction
with the relevant section of the Damages (Scotland) Act, this has had the unfortunate side
effect of forcing mesothelioma sufferers to choose between pursuing damages for
themselves, or leaving it to their relatives to pursue the case following their death. As the
consultation paper points out, at present 80% choose the latter option, denying themselves
the damages which may have made their last weeks or months easier. This cannot have
been the original intention behind the legislation, and we therefore agree that it should be
amended to address this situation.
2. Do you agree that these problems should be remedied by disapplying section 1(2) of the
1976 Act so as to enable the immediate family of mesothelioma sufferers to claim damages
for non-patrimonial loss, even although the deceased had already recovered damages or
obtained a settlement in his or her lifetime?
Yes. As the consultation paper points out, there is no link between the injured person’s own
claims for solatium, and that of their immediate family.
3. Do you agree that the Bill should be confined to cases where the sufferer has contracted
asbestos related mesothelioma with Scottish Ministers having the power to extend the new
provision to apply to other diseases or other kinds of personal injury if experience shows this
to be necessary?
We agree that this would be the best solution at this stage. We are not aware that this
particular issue arises in any other situation at present. This may, however, change in the
future, and we agree that it makes sense to provide for a power of extension to other
categories of case, should this become necessary.
I hope that these comments are helpful.
Yours sincerely
Sarah O’Neill
62

The Civil Justice System in Scotland - a case for review?: the final report of the Civil Justice
Advisory Group, published by the Scottish Consumer Council, November 2005.


88

66

Justice 1 Committee, 1st Report, 2006 (Session 2) – ANNEXE C

SUBMISSION FROM ANNA RITCHIE, SCOTTISH TRADES UNION CONGRESS
Introduction
The STUC is Scotland’s Trade Union Centre. Its purpose is to coordinate, develop and
articulate the views and policies of the Trade Union Movement in Scotland reflecting the
aspirations of trade unionists as workers and citizens.
The STUC represents over 630,000 working people and their families throughout Scotland. It
speaks for trade union members in and out of work, in the community and in the workplace.
Our affiliated organisations have interests in all sectors of the economy. Prompting safer and
healthier workplaces is central to the STUC’s mission as is fighting for justice for those who
have suffered injury or disease as a result of negligent employers.
The STUC very much welcomes the introduction of the Rights of Relatives to Damages
(Mesothelioma) (Scotland) Bill by the Scottish Parliament and welcomes the opportunity to
make this written submission to the Justice 1 Committee.
Background
The STUC is strongly of the view that the current situation, whereby those who have suffered
the loss of a loved one are prevented from claiming their rightful compensation unless the
victim gives up their right to compensation in their lifetime, is totally unjust.
We recognise that this situation has arisen following the introduction of new Court of Session
procedures that now allow the realistic prospect for compensation cases lodged on diagnosis
of mesothelioma to be settled in the victim’s lifetime. Prior to these new procedures, there
was little prospect of this and all damages due to the victim were paid to the estate with
immediate family members claiming damages for non-patrimonial loss following the death of
their loved one.
The Damages Scotland Act 1976 prohibits relatives claiming non-patrimonial loss if the victim
receives their compensation while alive and this has been an unfortunate side effect of the
welcome changes in the Court of Session procedures.
The STUC does not believe that this was the intention of Scottish Executive Ministers when
introducing these new procedures and we support the proposals to disapply Section 1(2) of
the Damages (Scotland) Act 1976. Therefore, allowing the victims to claim compensation in
life and their families to claim for non-patrimonial loss following a victim’s death.
Origins of the Bill
The STUC has supported Asbestos Groups in seeking these changes and have made
previous representations to Scottish Executive Ministers on this issue. We supported the
proposals for the Private Member’s Bill by Des McNulty MSP and the commitment by the
Scottish Executive to legislate on this matter in the current Parliament.
Specific Objectives
Mesothelioma is a particularly horrendous condition and is unique in that it has a long latency
period, is always fatal and has a very short life expectancy following diagnosis. The STUC is
not aware of any cases that have been caused by anything other than exposure to asbestos.
We believe that, despite there being justification for including other potentially fatal industrial
diseases, the prime objective is to ensure that all who suffer loss as a result of mesothelioma
are properly compensated and that the changes are implemented as a matter of urgency.
We therefore, accept the views of the Scottish Executive that this Bill should only cover claims
resulting from mesothelioma although we would have preferred to see Ministers having the
power to amend the scope of the Bill if necessary.
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However, we welcome the commitment from the Scottish Executive to carry out a wider
review of the Damages (Scotland) 1976 Act and the continuing relevance of section 1(2).
Given the need to process this legislation quickly, our view is that the Scottish Executive
Ministers are correct to apply this to mesothelioma compensation and look to the wider review
to address other conditions. The STUC will obviously commit to participating in any
consultation or legislative process arising from this review.
Alternative Approaches
The STUC believes that Scottish Executive Ministers are correct to address this issue through
specific legislation and not to rely on changes in the behaviours referred to provide a more
enlightened and widespread use of interim payment.
We note the comments contained within the consultation response from the Association of
British Insurers that gives an erroneous and misrepresented view on the use of interim
payments in England and Wales.
Following discussions with the TUC on the use of interim payments, we have sought the
views of the Greater. Manchester Asbestos Victims Support Group. Its Chair has extensive
experience of supporting victims and their families and knowledge of the use of interim
payments and I have included the following pertinent comments from his response:
“I would say that it is misleading to suggest, as I think the ABI does, that interim
payments are commonly sought, and then a stay allowed, to specifically allow fatal
payments to be made. Where this is done, it is an unpalatable device, not a desirable
one, to achieve a better outcome for the family.
It would be much better to allow a sufferer to settle a claim in life and give the
opportunity to the family to pursue fatal damages on the death of the sufferer, and not
have the victim confront their imminent death in the context of legal devices to
maximise compensation.”
The Greater Manchester Asbestos Support Group feels that the arrangements for
mesothelioma compensation in England and Wales are not a satisfactory solution and
welcome the moves by the Scottish Parliament to address the issue through specific
legislation.
The STUC shares the Scottish Executive’s view that the new procedure for personal injury
actions, including mesothelioma cases has been successful, albeit this view is only based on
anecdotal evidence at present. We look forward to the publication of the evaluation being
carried out into the operation of the new procedures and their effectiveness.
Financial Impact
As highlighted in both the policy memorandum and the financial memorandum, as few as
15% of mesothelioma cases are currently settled in life despite the introduction of the new
procedures. This low percentage reflects the invidious and agonising decisions that
terminally ill victims have to make in relation to providing financial security for their family
following their death or ensuring they can be able to provide a better quality of life for
themselves in their final months.
Given that 85% of claims are currently being settled by the deceased victim’s estate and
payment for non-patrimonial loss to victims’ families, we do not believe that providing full
compensation to all victims and families under the new arrangements would result in
significant burdens on insurers or the state.
Any increased costs on the insurance industry in relation to litigation and compensation will
be reflected in increases in employers’ liability insurance premiums. The STUC believes that
such increases could be off set by a reduction in premiums to employers who take the
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occupational health and safety of their workers seriously, including those organisations who
may have potential asbestos liabilities.
The projected cost of increased compensation on an annual basis of £1.5 million pounds at
the current estimated peak of asbestos-related disease anywhere between 2001 and 2015 is,
we believe, insignificant in comparison to the profits made by insurers. Furthermore, it is of
greater insignificance and relevance when we consider the pain, suffering and loss of society
that these victims suffer following negligent exposure to asbestos some thirty or fifty years
earlier.
We have little sympathy for defenders or their insurers regarding the financial impact of these
proposals. Insurers offered insurance at a premium, against a known risk as to the dangers
of asbestos exposure stretching back over one hundred years, yet they continually try to
avoid compensating those that suffer most, victims and their families.
Conclusion
The STUC welcomes the efforts of the Scottish Executive Ministers to address this issue and
its recognition that effective change can only be assured through the introduction of specific
legislation and not by relying on changing the behaviours of defenders and pursuers.
Only through enactment of this legislation will victims and their families have security in the
last days of this appalling illness and be able to focus on their remaining time together rather
than agonising over when to take their compensation.
Anna Ritchie
STUC
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SUBMISSION FROM DES MCNULTY MSP
As you are aware, earlier this year I lodged a draft proposal for a member’s
bill, the Asbestos (Improved Compensation) Bill, which I subsequently
withdrew in favour of the Rights of Relatives to Damages (Mesothelioma)
(Scotland) Bill when the Scottish Executive announced that they would
take forward their own legislation.
I strongly support the Executive’s Bill.
Sadly, it is expected that there will be a rise in mesothelioma diagnoses in
coming years due to the long latency period. There are growing numbers of
individuals affected by asbestos-related disease, whose lives have been
destroyed by asbestos, and it is heartbreaking to meet the bereaved relatives
of victims of this terrible disease. The amendment to the Damages (Scotland)
Act 1976 contained within the Bill addresses a fundamental issue of human
rights that must be addressed urgently.
The Bill is intended to ensure that, if the injured person recovers damages for
mesothelioma and then dies, this does not prevent his or her immediate family
from recovering damages for the grief and suffering and other emotional
damage which they have suffered. Mesothelioma victims are people who have
suffered through no fault of their own. They contracted this fatal form of
cancer through exposure to asbestos, exposure which employers knew at the
time could seriously affect workers’ health.
When taken in tandem with implementation of the legislative consent motion
LCM(S2)8.1 concerning the provisions of the UK Compensation Bill agreed to
by the Parliament on 29 June, then we as Members of the Scottish Parliament
will have made a significant difference to the lives of mesothelioma sufferers
and their families, about which we can be proud.
I would also want to take this opportunity to put on record my gratitude for the
work done on this matter by asbestos campaigners at Clydebank Asbestos
Group, Clydeside Action Against Asbestos, the STUC and Thompsons
Solicitors, along with commending the work undertaken by Ministers to pursue
this important Bill to date and trust that Committee members will agree with
me that this Bill should progress quickly through the stages of parliamentary
scrutiny.
I would be delighted to present oral evidence to the Committee to assist in its
deliberations if necessary
Des McNulty MSP
Member for Clydebank and Milngavie
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EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 4, No. 52 Session 2
Meeting of the Parliament
Thursday 1 February 2007
Note: (DT) signifies a decision taken at Decision Time.
Rights of Relatives to Damages (Mesothelioma) (Scotland) Bill – Stage 1:
The Minister for Justice (Cathy Jamieson) moved S2M-5360—That the
Parliament agrees to the general principles of the Rights of Relatives to
Damages (Mesothelioma) (Scotland) Bill.
After debate, the motion was agreed to (DT).
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Rights of Relatives to Damages
(Mesothelioma) (Scotland) Bill:
Stage 1
The Deputy Presiding Officer (Trish
Godman): The next item of business is a debate
on motion S2M-5360, in the name of Cathy
Jamieson, that the Parliament agrees to the
general principles of the Rights of Relatives to
Damages (Mesothelioma) (Scotland) Bill.
15:01
The Minister for Justice (Cathy Jamieson):
Today’s short debate comes after many years of
campaigning by those most affected by the
dreadful effects of mesothelioma. The changes
that the legislation brings are absolutely about
justice: justice for the individuals and their
relatives, who suffer both the immediate effects
and the longer-term consequences of the disease.
I record my sincere thanks to the asbestos
groups, Des McNulty MSP, Thompsons Solicitors,
the various trade unions, the former Deputy
Minister for Justice, Hugh Henry, and all those
who worked hard to get us to this point today.
I also thank Pauline McNeill and the Justice 1
Committee for their supportive stage 1 report and
for their thorough exploration of the issues with
witnesses.
As members will be aware, the Justice 2
Committee in the previous session of Parliament
was instrumental in the speeding up of settlement
of mesothelioma personal injury claims. Those
measures were intended to allow more sufferers to
have the chance of receiving and benefiting from
damages before death, but they have
inadvertently served to compound the predicament
that arises for mesothelioma sufferers.
We know that mesothelioma is a dreadful
disease. It is a rare form of cancer that attacks the
inner lining of the internal organs. It is almost
always caused by exposure to asbestos and it
takes, on average, 20 years to develop. Sufferers
often die within just a few months of diagnosis.
There is no known cure and victims spend their
final months in considerable pain and suffering.
Under the Damages (Scotland) Act 1976, the
immediate family of an injured person is prevented
from making a claim for their own grief and
suffering if the mesothelioma sufferer has already
settled their own claim in full prior to death. That
presents mesothelioma sufferers, who face certain
but not immediate death, with an agonising
dilemma: either they pursue their own damages
claim at what is already a difficult time for them, or
they take the decision not to pursue the claim
before they die so that their relatives can claim.
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The reality is that around 80 per cent of sufferers
choose not to pursue their own claims so that they
do not deprive their families of the substantial
additional sums that they can claim. That stark
choice means that they miss out on any practical
support or comforts that compensation might
provide before they die. That is an intolerable
additional worry for families at a particularly
difficult and distressing time.
The situation is unjust, unacceptable and must
end. That is why the Executive added the bill to
our existing legislative programme. Our ability to
get the bill introduced into Parliament 14 weeks
after our announcement that we would do so was
helped by the very significant amount of work that
had already been done by Des McNulty MSP and
by the information on compensation that had been
provided by Thompsons.
The bill’s purpose is straightforward: to address
urgently, and exclusively, a problem that is
encountered by mesothelioma sufferers. It will
allow the immediate family of someone who has
suffered from the disease to claim damages for
their grief and suffering irrespective of whether the
deceased has already recovered full damages or
obtained a settlement. Sufferers of this horrible
disease need no longer feel prevented from
pursuing their own claims.
We know that, sadly, more sufferers will be
identified: there may, by 2013, be as many as
2,400 deaths per year across the United Kingdom.
Sufferers know their likely life expectancy and that
their disease is caused by exposure to asbestos.
Under the so-called Fairchild exception, they do
not need to meet the normal test of causation in
civil actions, so the question how to handle their
compensation claim arises immediately they are
diagnosed with mesothelioma.
There was unanimity among those who gave
oral evidence to the Justice 2 Committee that in
the light of the unique nature of mesothelioma and
the dilemma sufferers face in relation to damages
claims, the bill should be confined to that disease.
It is important to state that the purpose of the bill
is not to right any perceived wrong in the long-held
principle that relatives’ rights are extinguished if
the deceased settles their claim in full prior to
death. The need for the bill has, however,
highlighted that there are areas of the law of
damages that should be reviewed. We have
therefore asked the Scottish Law Commission to
undertake a review of the law of personal injury
damages, taking into account underlying practices
and procedures. That has been welcomed by the
Justice 1 Committee.
The review will consider the position of other
personal injury victims and the continuing
appropriateness of the exclusion of relatives’ rights
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in the 1976 act. The Scottish Law Commission
intends to report in 2008.
The Justice 1 Committee considers that there
might be benefit in initiating a single action in
relation to claims for the mesothelioma sufferer
and their immediate family. I accept the
committee’s recommendation that we explore that
with the Court of Session, the insurance industry
and solicitors. The Executive has already been in
contact with the relevant stakeholders to seek their
comments on whether raising a single action in
these cases is feasible and would be beneficial to
all parties.
I am also grateful to the committee for raising
the issue of retrospection. I hope that members
will agree that we have moved promptly and
positively.
Mr Duncan McNeil (Greenock and Inverclyde)
(Lab): The minister will be aware that Greenock
and Inverclyde, like other areas in Scotland, has a
large number of sufferers of asbestos-related
disease and that, despite their illnesses, they have
fought for justice. I bring a message from those
victims—some of whom are here today from
Clydebank—that they very much appreciate the
gains that they have made and the support that
they have received from ministers and all parties
in the Parliament. The progress that the Scottish
Parliament has made on this issue has made big
changes to their lives.
While there are colleagues from Clydebank here
today, many victims cannot travel. Will the minister
assure me that when she or another minister next
visits my constituency, they will take time out to
meet the victims who cannot be here today but
appreciate the work that the Scottish Parliament
has done, listening to their experiences and hopes
for the future?
Cathy Jamieson: I thank Duncan McNeil for his
comments and for reminding us of the people who
have fought for justice on this issue for so long. I
have had the opportunity to meet people from a
number of the various action groups, including
Clydeside Action on Asbestos, and some of the
people from the Inverclyde area to whom Duncan
McNeil refers and I have no doubt that many of
those who will welcome this legislation will still
want the opportunity to make representations to
me as a minister or to some of my colleagues. I
assure Duncan McNeil that I will work with him if
there are particular ways that we can make that
happen.
I particularly want to refer to the announcement
that Johann Lamont made on 13 December: that
the legislation will apply to cases raised on or after
20 December 2006. That announcement was
warmly and widely welcomed, and we will lodge
an amendment to that effect at stage 2. I hope that
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members will be encouraged to hear that there is
already an increase in the number of claims that
sufferers are raising in the Court of Session. That
means that sufferers from this terrible disease are
already benefiting from this exceptional piece of
legislation.
The Justice 1 Committee undertook a thorough,
focused piece of work to produce its stage 1
report. It dealt with a difficult issue sensitively and
made suggestions on which we have already been
able to act. Today, I have given a commitment to
act on further suggestions. I hope that today all
members will support a short but vital piece of
legislation that will bring real benefit to
mesothelioma sufferers and their families.
I move,
That the Parliament agrees to the general principles of
the Rights of Relatives to Damages (Mesothelioma)
(Scotland) Bill.

15:11
Stewart Stevenson (Banff and Buchan)
(SNP): I join what I am sure will be a consensual
debate, with all members pointing in the same
direction, by saying that we support without
reservation the bill that is before the Parliament
today. We welcome the fact that it has been
possible to get to this position.
Before I move on, I would like to add something
to what the minister said. The Justice 1 Committee
was told that there is no known cause of
mesothelioma other than exposure to asbestos. It
is important to eliminate even a scintilla of doubt
about whether there can be other causes. What
we are doing, which is focused on mesothelioma
alone, to the exclusion of all other diseases, is
founded on the absolute certainty of the causal
link between mesothelioma, in either of its two
variants, and exposure to asbestos.
There is a saying that is apt in this context:
success never wants a father, but failure remains
a bastard all its days. I apologise for my language,
Presiding Officer. The bill has, quite legitimately,
many fathers and mothers. That is very welcome,
because civic and political Scotland has joined
with the legal profession to promote the legislation
that we are debating today.
Is mesothelioma a big problem? The “British
Cancer Journal” suggests that there will be 90,000
deaths from the disease between 1968 and 2050,
and that two thirds of them will take place during
this century. I am sure that that is a United
Kingdom figure. The projections are well founded,
because they are backed up by a considerable
amount
of
epidemiological
research.
Mesothelioma will affect a large number of people,
admittedly over quite a long period of time.


96

31842

The problem is concentrated in areas where
there was shipbuilding, but it also affects other
areas. I want to talk briefly about one of the
mothers of the bill, who can no longer speak on
behalf of victims. I refer to Margaret Ewing, who
on behalf of those of her military constituents who
had been exposed to asbestos was tireless in
raising the issue and lodging parliamentary
questions about it. I do not single her out above
anyone else, except for the narrow and particular
reason that she is no longer here to speak up on
people’s behalf. We all regret that.
The case of Margaret Ewing illustrates that
people of all parties, rather than just one party,
have been involved with the issue. In his Justice 2
Committee incarnation and otherwise, the
Conservative member Bill Aitken has been equally
closely involved with it, as have the many Labour
members who represent a large number of the
people who suffer from the disease, and their
families. We must not forget sufferers who were in
the military, whose legal position is slightly
different because of concerns about whom they
might sue and Crown indemnity. So far, there has
been no sign that those issues will create
difficulties, but I hope that my making the point will
ensure that it is noted elsewhere.
The Parliament, through its committees, has
touched on this subject before. The Justice 2
Committee in the previous Parliament, under the
convenership of the present convener of the
Justice 1 Committee, Pauline McNeill, was very
active in promoting the Coulsfield rules to secure
further reform of the operation of a particular part
of the court system.
The committee had the best intentions and its
work definitely had some value in giving some
people a degree of certainty and some ability to
bring forward the date of their engagement with
the legal system but, with all the complexities of
law, the reform also had the unintended side-effect
of creating more anguish, as those in the terminal
stage of their illness were faced with the choice of
suing while they were still alive and feeling settled
in their own mind and knowing that, in doing so,
they were disadvantaging their relatives, who
could sue only after the sufferer’s death. This
simple bill removes that choice. I certainly
commend the size of the bill to the Executive, to
my colleagues who might introduce bills in future
and to everyone else in government.
On retrospection, I welcome the speedy,
effective response to the agreement that the
committee was able to negotiate between the
witnesses representing various points of view.
Initially, the Association of British Insurers was—
not unreasonably—somewhat sceptical about the
proposals and expressed some fear that
mesothelioma might simply be a stalking horse for
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other conditions. The committee—and, I am sure,
the minister—played a role in talking through
these issues with the association, whose fears
were calmed and who, in the end, said, “As long
as we have certainty about what is happening, the
date when it happens can be brought forward.” I
might have put the date back a bit more, but that
does not matter; we all agreed that the provisions
should apply retrospectively to cases raised on or
after 20 December 2006. I am sure that Johann
Lamont fulfilled one of her more pleasant
parliamentary tasks when, during her evidence to
the committee, she was able to tell us that the
Executive had agreed to the proposal. However,
she is nae off the hook, because we will scrutinise
the amendment very carefully.
I am absolutely sure that there is good faith on
the Government benches and that after we have
progressed with the bill without any dissent, in a
unanimous,
cross-party
manner—as
we
undoubtedly will—the people in the public gallery,
their friends and relatives and those who come
after will be grateful for this excellent piece of
parliamentary business that does considerable
credit to everyone who has been involved in it.
15:18
Margaret Mitchell (Central Scotland) (Con):
This bill seeks to rectify the unintended
consequences for mesothelioma sufferers and
their families of, first, section 1(2) of the Damages
(Scotland) Act 1976 and section 1(4) of the 1976
act as amended by the Damages (Scotland) Act
1993 and, secondly,
of
the Coulsfield
recommendations on accelerated court procedure
for personal injury cases in the Court of Session.
Sections 1(2) and 1(4) of the 1976 act provide
for additional damages to be paid to a sufferer’s
immediate family only if the sufferer does not
settle their claim in full prior to their death. As a
result of the Coulsfield recommendations
implemented in April 2003, personal injury claims
in the Court of Session are now being concluded
within a shortened period of 12 to 13 months.
Because mesothelioma sufferers survive an
average of 14 months, by and large they live long
enough to settle their claims. In such cases,
section 1(2) of the 1976 act comes into force.
In practical terms, what this all means is that
mesothelioma sufferers have opted to forgo their
claim so that they safeguard their relatives’ ability
and right to claim for loss of society and guidance
and the grief, sorrow and distress sustained as a
result of their death. It is clear that the current
legislation puts all parties in an invidious position
and has merely served to worsen an already
distressing and harrowing situation.
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I have frequently and, I believe, justifiably
criticised the Executive for legislating to solve a
problem when it is unnecessary and often
counterproductive to do so, either because a
remedy already exists under common law or
because the problem can be solved by
approaching it in another way—the Scottish
Commissioner for Human Rights Bill and the
Emergency Workers (Scotland) Bill are cases in
point—but I have no doubt that the bill that we are
considering today is not only the best, but the only
way of resolving a dilemma that, frankly, no family
should have to face.
The bill addresses the effect of the current law
through provisions that will ensure that the sufferer
will no longer have to decide whether to forfeit the
claim to which they are entitled, in recognition of
their asbestos-related condition, in order to protect
their family’s financial security. The committee is
particularly grateful to Phyllis Craig of Clydeside
Action on Asbestos for her poignant and
comprehensive explanation of the full extent of the
dilemma that sufferers face.
It was decided not to extend the bill’s provisions
to other conditions, but to confine them to
sufferers of mesothelioma, which is a unique
condition. The argument for that was advanced
convincingly by Frank Maguire, whose firm of
solicitors handles 500 mesothelioma cases. He
explained that asbestos-related lung cancer is not
an analogous condition because it is not possible
to say that it has inevitably been caused by
asbestos—there are competing causes such as
smoking, as well as various very possibly
unknown factors, which defenders would seek to
blame.
In mesothelioma cases, it is clear from the
symptoms that the illness is caused by exposure
to asbestos. Defenders accept that a causal link
has been established. In those circumstances, the
committee was persuaded that it is appropriate to
confine the bill’s provisions to mesothelioma
sufferers alone, although it welcomes the
Executive’s decision to ask the Scottish Law
Commission to review the law of damages in
general.
The committee went on to consider the
possibility of making the provisions retrospective,
so that they cover cases that are settled before the
bill is enacted—which will be the seventh day after
it receives royal assent—to address the deferral of
hearings until after the bill’s implementation to
ensure that mesothelioma sufferers’ families
benefit from its provisions.
Representatives of the insurance industry
pointed out that although, in general, retrospection
is problematic, they were not unduly concerned by
what the bill proposed. They volunteered that,
after the Barker v Corus case, they had agreed
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with the Department for Work and Pensions that
all claims that followed that judgment but which
preceded the passing of the Compensation Act
2006 would be treated under the act. A precedent
already existed and the certainty that the insurers
sought to achieve had not been compromised.
The committee therefore welcomed the Deputy
Minister for Justice’s statement that the Executive
intended to amend the bill at stage 2 to allow it to
apply to cases raised on or after 20 December
2006.
The bill is good. It is only fit and proper that I pay
tribute to the minister, previous justice committees,
the campaigners from Clydeside Action on
Asbestos, Frank Maguire and, above all, Des
McNulty, without whose work the Scottish
Parliament would not be in a position to approve
the bill’s general principles. It is to be hoped that
the knowledge that the bill will mean that their
relatives will be adequately provided for after their
deaths will give mesothelioma sufferers the peace
of mind they seek.
15:24
Mike Pringle (Edinburgh South) (LD): I am
very pleased to speak in the stage 1 debate on the
Rights of Relatives to Damages (Mesothelioma)
(Scotland) Bill, which is certainly the shortest bill
that I have had to deal with in my time as a
member of the Justice 1 Committee—or as a
member of the Justice 2 Committee. Indeed, the
Law Society of Scotland briefing on the bill was
the shortest I have ever seen from the society.
The shortness of the bill in no way detracts from
the fact that, for a small group of people who have
suffered greatly as a result of exposure to
asbestos and for their families, it will be one of the
most important pieces of legislation that the
Parliament passes.
I pay tribute to the members who campaigned
on the issue, particularly Des McNulty. It is a
shame that he will not speak in the debate
because he is a minister—I am sure that he
wanted to speak. In May 2006, he produced a
proposal for a member’s bill that would address
the problem and the Executive quickly took up the
matter on his behalf, which was sensible. Way
back in 2000, Duncan McNeil, who is not in the
chamber but will probably be back, secured a
members’ business debate on the issue.
The most important part of my job as a member
of the Scottish Parliament is representing my
constituents and taking up their causes. The bill is
an example of what happens when MSPs
campaign hard for their constituents and the
Scottish Executive listens to the campaign and
introduces legislation that addresses the problem.
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We have heard about the problems that arise
when claims are made under existing legislation.
The bill will change all that, so that not only will
mesothelioma victims be able to make a claim
before their death but their relatives will be able to
do so after the victim has died. The committee
heard that the Scottish Law Commission is
considering whether only one claim, rather than
two claims, could be made. The minister
mentioned that.
During stage 1, I was pleased that the insurance
companies acknowledged that there was a
problem and strongly agreed that it needed to be
solved. They thought that the bill offered the right
way forward for the people who have suffered for
so long. Other members talked about the
numbers; there is a big problem.
The committee spent a good deal of time
considering the need for retrospective legislation.
Although the committee acknowledged that such
an approach is almost always resisted and would
not often be welcome, when we heard the
evidence we thought that there should be
retrospection in this instance. I am delighted that
the minister has agreed to lodge an amendment at
stage 2 to make the bill’s provisions apply to cases
that were raised on or after 20 December 2006.
There is no doubt that the bill addresses a small
but significant problem. The Executive was right to
introduce a bill that makes provision on a single
matter and I am pleased that sufferers of
mesothelioma and their relatives will get decent
compensation, as is right and proper. I heartily
support the general principles of the bill.
15:28
Pauline McNeill (Glasgow Kelvin) (Lab): As
members have said, we are debating one of the
shortest bills on record. However, the bill has
probably secured the greatest consensus, not just
across the parties and among members of the
Justice 1 Committee, but among witnesses who
came to give evidence. Although it had been
suggested that there would be opposition to the
bill, by the time witnesses came to give evidence
any opposition had disappeared.
During my time as a member of the Justice 2
Committee in the first session of Parliament, and
as a member of the Justice 1 Committee, I have
probably considered more legislation than most
members, but I have never witnessed such a level
of consensus on proposed legislation. As Mike
Pringle and others have said, there was probably
never a greater need for legislation than for the bill
that we are considering.
I knew that by the time I got to my feet in this
debate everything would have been said—I have
been throwing away bits of my speech as the
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debate has continued. Marlyn Glen and Mary
Mulligan, who have yet to speak, will probably find
even less to say that has not already been said.
However, we should repeat some of the
important messages. In Duncan McNeil’s
intervention, we heard about diseases that are
associated with industries such as shipbuilding,
construction and heavy engineering. It is mostly
men who work in those industries, and many have
worked all their lives only to discover something
that they did not know at the time—that they were
contracting a fatal disease. As Stewart Stevenson
pointed out, the incidence of mesothelioma is
rising, not falling, so we need legislation to deal
with that. Projections suggest that the peak will be
in 2013—incidence of the disease will certainly get
higher before it gets lower.
This has been one of the most shocking and
heartbreaking issues that any committee I have
been on has had to deal with. Like other members,
I want to record my appreciation for the exemplary
work of Clydeside Action on Asbestos—which has
kept at it and has kept on lobbying Parliament—
and for the work of Frank Maguire, who is clearly
an expert lawyer in this field. He provided clarity
on this complex issue.
Work that has been done in this session of
Parliament has demonstrated that committees can
do all sorts of things if they want to. I am pleased
that Bill Aitken is here; he will vouch for the fact
that the collaboration between the committee and
the judiciary showed that it is possible, if minds are
put together, to do good things. As Stewart
Stevenson said, as a result of that work we now
have a shortened procedure, although that has
brought other difficulties. As we have heard, under
section 1 of the Damages (Scotland) Act 1976 the
immediate family of an injured person is prevented
from claiming damages on the death of that
person if the deceased has already settled. We
know what the bill is intended to do, and we
understand the dilemma that families face. The
average life expectancy after diagnosis is 14
months.
The fact that there has been consensus does
not mean that we should not test the competency
of the bill. I want to emphasise that there being
little opposition to it did not stop the Justice 1
Committee from testing the bill.
We started with retrospection—it was the
obvious place to start. We know the difficulties and
pitfalls of retrospection, but let us not
underestimate what I imagine might—I do not
know—have
been
the
behind-the-scenes
discussions among ministers and their officials
that brought about the announcement, before we
have reached stage 2, that we will not have to
argue over retrospection. I am grateful to the
ministers for having made that announcement now
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so that we can amend the bill at stage 2. I will rely
on their legal judgment that the retrospection in
the bill will not be challenged. I am confident that it
will not be.
I whole-heartedly welcome what Cathy
Jamieson said about the single action. That matter
was raised with the committee. If a single action
will be enough, without Parliament interfering
unnecessarily with the rules of court, that will be
very welcome.
Stewart Stevenson: Does Pauline McNeill
agree that it is vital, if a single action leads to
payments being made before the action is
concluded, that the payments are secure and can
under no circumstances be reclaimed? That
should be the proper test of an action that
continues both before and after death.
Pauline McNeill: I have no difficulty in agreeing
with that. The purpose of the single action would
be to ensure that families would not have to pay
more legal fees than necessary and would not
have to attend more court sessions than
necessary. Once the initial action was established,
people would obviously have to go back to court at
some point to argue for the damages claim that
will be allowed under the bill. We have to make
things easier for families in such circumstances.
The Justice 1 committee tested the idea that
mesothelioma is a unique disease. We had to be
sure that legislation that would apply to
mesothelioma would not also apply to situations
that we had not envisaged. After taking evidence,
the committee was satisfied that, given the
circumstances and the nature of the disease, we
could legislate and be sure about what we were
doing.
The committee considers that the bill offers the
best way to remove the dilemma of mesothelioma
sufferers. We say that because at one time, some
of the evidence suggested that there might be
other less formal ways of allowing victims to have
interim payments. We tested that idea deeply and
are satisfied that the bill is the best way forward.
We tempted fate at the outset by suggesting that
the bill would be straightforward—we have been
there before—but having concluded stage 1, I am
pretty sure that it is straightforward. We know
roughly what we intend to do at stage 2 and we
look forward to that.
Again, I thank the former Deputy Minister for
Justice, Hugh Henry, and I thank Johann Lamont
and the Minister for Justice, Cathy Jamieson, for
what she said today. The bill has unanimous
support and I look forward to amending it at stage
2.
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15:36
Ms Sandra White (Glasgow) (SNP): As others
have rightly pointed out, the need to legislate was
brought about by the dilemma facing sufferers of
mesothelioma and their families. The unstinting
work of Clydeside Action on Asbestos and others
to bring justice to victims must be applauded and
commended, as everyone else has said. I am also
glad that interested parties’ concerns about the bill
have been resolved, which has cleared the way for
unanimous support for the bill at stage 1.
I further welcome the commitment that was
made by the Executive to amend the bill at stage 2
so that it will apply the provisions retrospectively
and thus end the uncertainty that sufferers
experience. I hope that the Executive’s
consultation of the Court of Session, the insurance
industry and solicitors on the possibility of victims
proceeding with one court action rather than two,
as Mike Pringle mentioned, will be fruitful. Pursuit
of a single action would be in the best interests of
all parties and would lead to a more expedient and
less harrowing process.
The Public Petitions Committee, of which I am a
member, has dealt for several years with petitions
on the issue from concerned groups. The
evidence that we heard about victims’ suffering
was truly harrowing, as other members mentioned.
I commend those groups on their contributions to
the Public Petitions Committee as well as to the
Justice 1 Committee. They contributed to the
debate and highlighted the need for the bill. There
is no doubt that the bill is welcomed by all
members from all parties, for which we are
grateful.
Although the provisions in the bill are welcomed
by everyone, the bill will not put an end to the
suffering. We must be ready to face other
challenges, about which the Public Petitions
Committee has received petitions. One of the
great concerns that has been expressed by
petitioners is about the need to provide adequate
medication for people who suffer from this terrible
disease. That is especially necessary when we
consider the terrible death that is suffered by the
victims.
At present, Alimta is the only drug that is
available to treat the condition. It has been
available in Scotland since July 2005, based on
the advice of the Scottish Medicines Consortium.
However, the drug is not freely available in
England, where the National Institute for Health
and Clinical Excellence—the United Kingdom-wide
authority that has responsibility for licensing the
drug—rejected its provision through the NHS. The
drug is not part of the bill, so it is important that we
consider it in that context. An appeal to NICE is
currently in progress, but if that appeal fails—NICE
has never overturned a ruling—there is, because
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NICE guidance supersedes that of the SMC, a real
danger that mesothelioma sufferers in Scotland
will be denied the only treatment that is available
to them. We all accept that we should consider
that situation.
That concern was put to me by the same people
who lobbied for the bill, not just through the Public
Petitions Committee, but at meetings and through
letters. Those people ask that we consider
availability of Alimta as we consider the bill.
Although I recognise that the problem does not
relate directly to the bill, I urge the Executive to
take this opportunity to allay sufferers’ fear that the
SMC’s decision will not be upheld in the event that
NICE rejects the provision of Alimta for the
treatment of mesothelioma. Many sufferers have
voiced concern that enactment of the bill will make
it easier to withdraw free provision of the drug—
which has been free since 2005—because
sufferers will be considered to be able to pay for
the treatment out of their own pockets, which
would avoid the need for free provision on
prescription. Although I support the bill wholeheartedly, as all members do, I would like the
Executive to reassure us that the provision of
Alimta will remain free in Scotland, regardless of
the NICE decision.
15:40
Eleanor Scott (Highlands and Islands)
(Green): I will speak briefly, as somebody with a
medical background who is aware of the
devastating effects of mesothelioma. I associate
myself with Sandra White’s concerns about the
continued availability of Alimta, although that issue
is not strictly pertinent to the bill. I echo the
sentiments that the minister and other members
expressed in thanking those who have been
affected by and campaigned on the issue over the
years, especially Des McNulty, whose member’s
bill on the matter we supported. Thanks are due to
Parliament’s justice committees which, over the
past few years, have scrutinised legislation on the
issues that face mesothelioma sufferers and their
families. As a result of that consideration and
legislation, Parliament has made substantial and
positive changes to the prospects that those
people face.
In part, the bill is a product of the fact that we
have created victims of our success. The effective
implementation of the recommendations by Lord
Coulsfield on accelerating the timetable for the
settlement of all personal injury cases since 2003
has created a dilemma because, for the first time,
mesothelioma sufferers have a high chance of
receiving damages in their lifetime. Ironically, the
justified and welcome increase in the amount of
damages that a family can receive to compensate
for grief, suffering and emotional distress has also
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worsened the predicament that sufferers and their
families face. As has been mentioned, it was
uncovered in evidence to the Justice 1 Committee
that the situation has led to about 80 per cent of
sufferers not pursuing their claims in order to
protect their loved ones. The bill will remove that
anomaly for mesothelioma sufferers and their
families and will allow them to make choices about
compensation together, in the sufferers’ lifetime,
without risking the families’ access to further
compensation in the future.
I commend the ministers’ decision, following the
committee’s recommendation, to allow the bill to
apply retrospectively. The Executive’s proposal to
amend the bill at stage 2 to include cases that
have been brought since December 2006 is a wise
and conciliatory move. The committee’s report
underlines the consensus among all the groups
that are involved that the bill is the most
appropriate means of resolving some of the issues
that mesothelioma sufferers and their families
face. The bill will make their lives more
comfortable, which is why the Scottish Greens
support it whole-heartedly.
15:43
Mrs Mary Mulligan (Linlithgow) (Lab): This
morning, I met a school group from Low Port
primary school in my constituency. I am sure that
members will agree that one of the more
frequently asked questions by such groups is,
“Why did you want to be an MSP?” Even after
nearly eight years as a member, I still say that it is
because I wanted to make life better for people. I
realise that that can sound trite and insincere, but I
believe that all members want the same thing,
although we are divided on how to achieve the aim
and on the priorities.
Bills such as the one that we are considering
allow us to demonstrate how we can improve
lives. They show the benefits of having a Scottish
Parliament that arise from the speed and
efficiency with which we can respond to situations.
Few members of the media are in the public
gallery today—although I am sure that they are in
another place listening to us intently—and I know
that the bill will not be the top item in any news
bulletin this evening, but it is important to many
people throughout Scotland.
Why do we need to pass the bill? As has been
said, in the early days of the first session of
Parliament, a petition was lodged on asbestos
poisoning as part of a strong campaign from the
Inverclyde and Clydebank areas that was
supported ably by my colleagues Duncan McNeil
and Des McNulty.
The petition was referred to the session 1
Justice 2 Committee, and Pauline McNeill and Bill
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Aitken produced a report on the issue. Another
report of the time—the Coulsfield report—said that
settlement for damages should be accelerated, but
the Justice 2 Committee report went further and
recommended
special
procedures
for
mesothelioma cases. The reason is that
mesothelioma is a particularly aggressive disease:
it can take 20 years to develop but, once it is
diagnosed, the average life expectancy of a
sufferer is 14 months and there is no cure. There
was across-the-board support for the Justice 2
Committee’s recommendations. However, as we
have heard, there was to be an unintended
consequence, which is what we are dealing with
this afternoon.
Mesothelioma sufferers are entitled to damages
for their suffering and premature deaths. However,
if they claim for damages in their own lifetimes,
they prevent their families from recovering
damages. One sufferer who did not pursue his
claim spent the last months of his life without the
additional support to which he was entitled. Before
the settlement of claims was speeded up, that was
not an issue because, tragically, the claimant
probably died before the claim was settled. Under
the reforms, sufferers were faced with an appalling
dilemma that no one should have to deal with.
One of the main concerns that I and other
committee members had was whether we should
extend the bill to sufferers of conditions other than
mesothelioma, but the evidence that we received
convinced us that the bill should apply to
mesothelioma alone. The disease has unique
characteristics: it is caused by exposure to
asbestos; there is no cure; and, after diagnosis,
life expectancy is short. I assure everyone that we
have not agreed to restrict the bill to suit any
interested party—neither the drafters of the bill nor
the insurers, who eventually agreed with us. The
groups that represent mesothelioma sufferers also
supported the restriction and said that it is
important that we not lose the bill’s focus.
Executive officials reported, as the minister said
today, that the Scottish Law Commission is
conducting a more wide-ranging review of the law
of damages. I stress that review’s importance.
Others who seek damages have, at various times,
had problems in reaching settlements and I am
sure that the committee will support me when I say
that
such
people
should
benefit
from
improvements to the system of awarding damages
just as mesothelioma sufferers will.
The bill is short but worthy. Members should be
assured that the committee scrutinised it as
thoroughly as it would a longer or more
complicated bill—it would not be the Justice 1
Committee if it did not.
I began by praising Parliament’s role, but I also
want to praise the Deputy Minister for Justice,
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Johann Lamont. The committee took evidence on
retrospection in recognition of the fact that some
sufferers were delaying their cases to see what
the committee and Parliament would decide. We
managed to convince everyone, including the
representatives from the insurance industry, that
retrospection to a set date was the right approach.
Having kept herself informed of our deliberations,
the minister was able to come to the committee
and say that the Executive would support
retrospection to 20 December 2006. That means
that people who are dying can settle their claims
now.
The debate has been good. It is important that
we ensure that everybody knows the business that
Parliament is carrying out. I look forward to
reaching stage 3 and concluding the bill’s
consideration.
15:49
Carolyn Leckie (Central Scotland) (SSP): I
offer my support for the bill. No greater injustice
has come before Parliament than the situation of
mesothelioma sufferers and their families. Nothing
could be worse for people who have worked all
their lives in really hard jobs, and who have looked
forward to retirement at the end of their working
lives, than to be diagnosed with a terminal illness
that is related to those hours, weeks, months and
years of hard labour. Those people face the
prospect of being unable to enjoy their families or
see their grandchildren growing up. It is bad
enough to be diagnosed with a terminal illness and
to face all the difficulties that that poses for a
person and their family, such as organising care
and dealing with grief and bereavement, without
having to contemplate embarking on a legal action
and without having to contemplate a terrible
unsolvable dilemma. I can only imagine what that
must be like.
I have friends and family who have been
affected by the disease, which does not bear
thinking about. I suppose that that is why I will
inject a wee bit of discord into the consensus. The
bill is welcome and necessary and I am glad that it
has been introduced, but the amounts of damages
do not match the suffering and the injustice that
people have experienced as a result of their work.
Even recently, the sums have been between
£20,000 and £28,000 to a widow; from £5,000 to
£10,000 to an adult child; and from £3,000 to
£10,000 to an elderly parent who loses an adult
son. That is really not a lot of money. Even the
money for a widow does not match the average
annual salary. People are losing 10, 20 or 30
years from their lives and from the time they can
contribute to the family income, so those sums are
not enough. The bill does not deal with that, but it
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needs to be considered and the level of damages
needs to be increased.
I am glad that the minister will lodge an
amendment to introduce retrospection, but will the
arbitrary date create problems? I do not imagine
that terribly many people are approaching the cutoff date, but is it appropriate to consider
amendments that would take the retrospection
further back? Is the Justice 1 Committee
considering that?
Margo MacDonald (Lothians) (Ind): I had not
meant to intervene in the debate; I came simply to
listen. However, 20 years ago, I produced a BBC
documentary in which I reported on mesothelioma.
I met many of the people to whom Stewart
Stevenson referred, as well as their families.
Those people’s illness has matured in those 20
years and they now approach the time when they
really need the money. Anything that the minister
can do to make the retrospection more generous
would not be unreasonable.
Carolyn Leckie: I can only concur with Margo
MacDonald’s sentiments. I hope that extension of
retrospection can be further explored.
I pay tribute to organisations such as Clydeside
Action on Asbestos and Thompsons Solicitors,
and to MSPs for pursuing the matter vigorously. If
Parliament had not been established and we were
relying on Westminster to sort out the situation, we
would wait another 10, 20 or 30 years. That is
something to congratulate this Parliament on.
An element of me wonders why, oh, why we had
to reach this stage when the injustice is obvious
and obviously had to be righted. Although I agree
with members who expressed concerns about
other situations and other conditions, I understand
completely why the bill’s focus must be on
mesothelioma, because of the injustice and the
dilemmas with which people have lived. However,
I hope that the Executive will consider other
conditions in the future and that retrospection will
apply to them, too. In summing up, will the deputy
minister give a timetable for the review that has
been mentioned? When will it start and how long
is it expected to take?
We have consensus today, but we must put the
bill in a wee bit of perspective. As we know,
mesothelioma is concentrated in certain areas.
Damages in no way make up for the suffering and
hardship and the impact of the disease on families
and communities, and in no way does the level of
damages make up for having to live with the
disease for years and years. I repeat that, even
recently, the compensation awards from the courts
go nowhere near far enough to make up for that.
The Deputy Presiding Officer: We move to the
wind-up speeches and I call Mike Pringle. Sorry,
Mr Pringle, it is Marlyn Glen. Sorry, Marlyn.
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15:55
Marlyn Glen (North East Scotland) (Lab):
Thank you, Presiding Officer. I was beginning to
feel disappointed about not getting the opportunity
to speak in support of the Rights of Relatives to
Damages (Mesothelioma) (Scotland) Bill at stage
1.
The bill is an excellent example of joint working
between affected groups, the committees and the
Executive. The history of the bill, which has been
introduced to Parliament in a short period of time,
shows how well and how responsibly our system
can work in response to a specific and urgent
problem. Sometimes—too often, in fact—the good
work of our Parliament is not given the recognition
it deserves. We should take the opportunity to
emphasise that work. I do not apologise if, in
speaking late in the debate, I repeat some of the
points that have been made already, because they
bear repetition.
The Justice 1 Committee evidence sessions on
the bill were at times extremely difficult, because
of the seriousness of mesothelioma and the tragic
and inevitable consequences of contracting it.
They were also difficult because of the challenges
that people have faced in seeking compensation.
However, because of co-operative joint working,
we managed to allay the fears of witnesses about
the terrible dilemma of choosing the right time to
seek compensation. In fact, as we heard in the
minister’s announcement that there would be a
degree of retrospection, from 20 December 2006,
we have already improved on the bill as
introduced. The witnesses to the Justice 1
Committee were descriptive and moving in their
presentations, and throughout the process there
was a sense of everyone working together to
address the difficulties as far and as soon as
possible.
Other members have outlined the course of the
disease and the short time people can expect to
live between diagnosis and death. A mere 14
months is the expected timescale, but even that
can be optimistic. According to the evidence that
the Justice 1 Committee received from Ian Babbs
of Asbestos Action (Tayside), that extremely short
period is what makes the bill so important to
sufferers and their families. Asbestos Action
(Tayside) is a charity that was set up in Dundee a
year ago to ensure that there is a local point of
contact for the 20 per cent of sufferers who reside
in the east of Scotland. It complements successful
west coast groups, such as Clydeside Action on
Asbestos, that have been campaigning for more
than 20 years. The bill represents a significant
step forward in that campaign.
The Tayside group’s intention is to give practical
support and advice to people with asbestosrelated disease and to provide an accessible, local
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service to respond to queries. I endorse the call on
its excellent website for volunteers to ensure the
continued availability of the service. It is
distressing that three of the members who joined
the group at its launch did not survive until its first
anniversary—a truly dreadful reminder of the
consequences of exposure to asbestos in the
workplace in places such as shipyards, including,
on the east coast, Rosyth, and Robb Caledon in
Dundee. The latest available figures show that,
throughout Scotland, 197 cases of mesothelioma
were diagnosed in 2003 and there were 161
deaths in 2004. It is with those figures in mind that
I support the principles of the bill.
15:59
Mike Pringle: Thank you, Presiding Officer. You
caught me out earlier, so I am glad that I had a
chance to catch my thoughts before speaking.
Discussions during the passage of the bill and
on other occasions have highlighted how other
members’ constituents have been particularly
affected by mesothelioma. No cases have been
brought to me by constituents who have suffered
from this terrible disease, for which I am thankful.
Stewart Stevenson made the point that the bill
addresses one specific illness, because we are
not aware of mesothelioma being caused by
anything other than asbestos. That is absolutely
right, and I take it on board as, I am sure, does the
minister. I also agree with Stewart Stevenson’s
comments about the size of the bill.
Margaret Mitchell made some good points. She
read out a list of people whom she complimented
on their efforts to introduce the bill—the people
from Clydeside and so on. I failed to mention them
in my opening speech, so I endorse her
comments.
Pauline McNeill said that, by the time she was
called to speak in the debate, everything had been
said. I have some sympathy with her. Even
speaking third in the debate, I thought, “What
more is there to say?” Of course, often there is not
consensus in debates—there is on the bill—and,
as the representatives of political parties, we often
make political points. That is why today’s debate
has been a little difficult—we all agree about
everything, which is extremely good. As Pauline
McNeill said, this is the smallest bill that has been
introduced in the Parliament, and there is absolute
agreement on its principles.
Sandra White referred to the fact that medication
is not covered by the bill. I confess that the subject
is new to me, as in Edinburgh South the issue has
not come across my radar. Nevertheless, if it is a
problem I hope that, as a result of today’s debate
and what Sandra White has said, not only the
minister but perhaps the Health Committee will
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pursue the issue. Clearly, the small group of
mesothelioma sufferers have suffered enough
already and should not be made to suffer further
because of a lack of medication.
Mary Mulligan talked about the first question that
she was asked by a school group that she met this
morning. The two questions that I am always
asked first—perhaps it has something to do with
my age—are, “How old are you, mister?” and,
“How much do you earn?” I agree entirely with
Mary Mulligan. As I said in my opening speech,
this is an extremely important issue and we are
here to represent our constituents before any
particular political party.
Carolyn Leckie raised the issue of retrospection
and the question whether the cut-off date should
be beyond 20 December 2006. The Justice 1
Committee took evidence from Frank Maguire at
stage 1, and stated in its report:
“Frank Maguire indicated to the Committee that applying
the Bill retrospectively would be welcomed. He informed
the Committee that he had 62 cases where mesothelioma
sufferers were deferring their hearings until after the
implementation of the Bill, so as to benefit from its
provisions. He suggested that if the Bill were to apply
retrospectively then he would be able to proceed with these
cases.”

The committee also heard that point in other
evidence. The minister may want to comment on
the issue in her closing remarks. The committee
considered the matter thoroughly, and if it had felt
that an earlier date was appropriate it would have
gone for it, but 20 December 2006 will include
everybody who has not made a claim but who
wants to make a claim under the bill.
I welcome the bill and I am delighted that there
is consensus among all members on it. I am sure
that, as Marlyn Glen said, we want to get to stage
3 as quickly as possible and get the bill into statute
so that people can start to benefit from the
provisions of this little, but most important, bill.
16:04
Bill Aitken (Glasgow) (Con): I should begin by
making a declaration of interest in that, by virtue of
previous employment, I am a beneficiary of an
insurance pension fund. Members will understand
that it is my personal inclination to be a drain on
that fund for as many years as possible, and it is
somewhat ironic that today I will take a decision
that might prejudice my future earnings. However,
it is the right thing to do.
Life is all about decisions, and sometimes we
have to make hard decisions, but surely there
could never be a crueller dilemma than that which
is currently faced by those who are dying of
mesothelioma. We would have failed in our duty
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had we not reacted as we have done in the past
five or six years.
When people ask me why we should legislate
uniquely for mesothelioma, I say that we should do
so for a number of reasons. The cases are
invariably terminal and they are finite in number.
Clearly, the numbers will peak at a certain point,
but then they will fall away because of the change
in industrial processes that came about in the mid1970s, when the dangers of asbestos became
apparent. Eventually, there will not be the volume
of cases that we have at the moment.
Margo MacDonald: I think that I am correct in
saying that blue and brown asbestos were not
made illegal until the late 1980s. People whom I
spoke to at the time did not know that they had
that one fibre in their lungs that causes
mesothelioma. They are now coming to the end of
the time in which they might develop the disease.
Bill Aitken: I am not certain that that is the
case. It may be an arguable point, but my clear
understanding and professional recollection are
that the dangers became apparent in the 1970s.
The point about the claims is that they are
immediately apparent and can be identified. The
proximate cause of the condition is the asbestos in
question. Liability, although not absolute in legal
terms, is absolute in practical terms. Although
there may be disagreements about quanta from
time to time, eventually somebody is going to have
to pay up, therefore there is no bar in terms of law
or commercial practice on dealing with the cases
as we propose in the bill.
The Parliament frequently has to ask itself—
although frankly it does not do so nearly enough—
whether legislation is necessary or whether an
undoubted problem could be dealt with by other
means. The minister has heard me wax eloquent
on that over the years. However, in this case, the
argument is clear: there is no alternative.
Interim payments were not the solution, although
they have been possible for many years. There
was a lack of confidence on the part of pursuers in
going down that route because, in the Scots
process, liability had not been confirmed. I find it
inconceivable that such liability would not have
been confirmed in due course, but it was a hard
decision—a gamble—particularly on the part of
people who were dying. They could have been left
in the position of having to worry in their final days
about whether their family would be affected by a
recovery from insurers and have to pay back the
damages. Understandably, people were reluctant
to go down that route.
Some of us worked hard to improve the existing
system. Pauline McNeill and I used our possibly
doubtful powers of persuasion to persuade the
justiciary that it was the way forward, but we must
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recognise that it was simply not the answer. It was
always going to be an interim solution and only
part of the overall picture. That being so, the bill is
necessary. It reflects well on the Parliament that
action has been taken in such an expeditious
manner.
Clydeside Action on Asbestos is entitled to claim
great credit for what it has done. It made its
representations clearly and in a moderate,
courteous and persuasive manner. The fact that
the bill will pass stage 1 today is in many respects
due to the way in which it conducted the process.
The group was very persuasive indeed; others
could learn a great deal from it.
It is a pleasure to be associated with a bill that
will do an awful lot for an awful lot of unfortunate
people. Tragically, nothing can be done to improve
their health in the long term, but surely passing the
bill will be some comfort to them. The bill reflects
well on all those who have been involved in the
process.
16:10
Mr Kenny MacAskill (Lothians) (SNP): As Bill
Aitken and others have said, this has been a
consensual debate. That is as it should be. If the
debate had not been consensual, it would have
been shameful and the victims, their families and
the people of Scotland would not have forgiven us.
Thankfully, the tone and tenor of the debate were
set early on by the Minister for Justice, who made
it clear that the matter is about justice. Some
things are not about partisanship and narrow party
politics, even when an election is looming; they
are simply about justice and doing what is right.
When something is manifestly wrong, as it is in
the case that we are discussing, those of us who
are privileged enough to be in the legislature for
the people of Scotland have an obligation to set
things right. The bill reflects well on the Parliament
and all those involved—ministers past and
present, the Justice 1 Committee and others. It
also reflects well on the campaigners who have
pursued the issue doggedly. Clydeside Action on
Asbestos has been mentioned along with other
groups, such as Asbestos Action (Tayside), which
my colleague Shona Robison knows well. For
them, the passage of the bill is simply one further
hurdle that they have had to face.
I first came across asbestos and the diseases
related to it when, as a young agent, I moved to
Glasgow in the early 1980s. Mesothelioma was
just beginning to come through. Hindsight is a
great thing, and we can look back and wonder why
we allowed men, in particular, to work with
asbestos in the shipyards, but we also put it in our
homes, our schools and our hospitals. We did not
understand that problems would arise.
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When the chickens came home to roost, those
men experienced difficulties and deaths began to
occur. At that point, some shameful actions came
to light—not by all companies, but by some. A
company would close down and a new company
would be opened up, and the insurance agents—
perhaps understandably, because of the terms of
their contracts—would say that their company was
not involved. People had to pursue cases with
dogged determination, despite innumerable
difficulties, some of which came about by accident
rather than by design.
With the wisdom of hindsight, we can see the
problems with asbestos—be it brown, blue or
another colour—but we could not see those
problems at the time. That might be
understandable, but the actions that some
companies took were unforgivable. They knew
what they were doing when they went out of their
way to frustrate things. In many instances, they
dragged out the process to ensure that a
legitimate claim by an individual expired with their
death. Thankfully, we have changed the process
and accelerated the progress of cases through the
courts. I have no doubt that there will be other
hurdles, however, and it will be the duty of a future
Parliament to ensure that those are addressed.
As I said, the minister set the tone of the debate.
She was right to say that the matter is about
justice. As somebody who was involved in the law
for 20 years before I was elected to the
Parliament, I know that justice does not always
equate with the law. The law can sometimes be an
ass. Sometimes, the law is simply the rules and
regulations that we, as legislators, have created.
When matters go before the courts and the law is
interpreted, people sometimes do not fall within
the precise criteria in legislation. However, some
things are so manifestly unjust that it is our
obligation to take steps to ensure that we address
them. Thankfully, that is what we are doing today.
Pauline McNeill: The member is saying that
justice needs to be done. On that theme, does he
agree with the following point, which has not been
made today but which is contained in the Justice 1
Committee’s report? One of the practical effects of
changing the law is that sufferers will have a
chance of getting damages in life, while they are
suffering, and their families will have a chance of
getting damages when they die. That is a
significant impact of changing the law.
Mr MacAskill: Absolutely. We have all talked
about the Hobson’s choice that has had to be
made, which is manifestly wrong. We want to
strike the right balance, which is the least that we
can do for these individuals. They should have the
opportunity to claim money to allow them to have
a final holiday, perhaps, or to enjoy themselves
with their families. When they pass away, their
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families should also have some recompense for
their loss. We are trying to do the very minimum.
As Carolyn Leckie said, no matter how high the
damages awarded, we can never replace the loss
of a loved one. That is a valid point.
I turn to the issue of the numbers involved. I had
a chat with Harry Benson when he was here to
take the Presiding Officer’s photo, and he told me
that many of the photographers who had been at
the 9/11 tragedy are now suffering from asbestosrelated problems, which I had not realised. We
might think that, given the demise of our
shipyards, we have seen the end of asbestosis
and related diseases. Given the problems in
construction and demolition, it is likely that the law
of unintended consequences will kick in and that
we will see the incidence of these diseases
increase as a result of something that we did not
expect—although perhaps not as a result of a
tragedy as massive as 9/11—in the same way that
we did not appreciate what would happen when
we started to use asbestos.
We have addressed correctly the issue of
retrospectivity. It is difficult to consider whether we
need to roll back further the date on which the
provisions come into effect. Clearly, sometimes
the companies involved knew, or ought to have
known, what would happen. We have made the
position quite clear to the insurers, who are not
being prejudiced in any way. We are not rolling
back the date many years, which is usually what
causes the problem with retrospectivity. In the
circumstances, it is fair and appropriate to make
the bill apply retrospectively. The insurance
companies, which will ultimately have to pay out
the money, are not being prejudiced in any way,
because the minister made it quite clear what they
would have to face. The appropriate balance has
been struck.
The minister referred to the Scottish Law
Commission’s review of personal injury law, which
is to be welcomed. Those who have suffered from
mesothelioma have found it difficult to find a
company that they could sue and which would
accept responsibility. In some cases, they pursued
a company only to find that it was a shell company
and that all its assets and money had been moved
to another company bearing the same name, but
with, for example, “(1980)” at the end.
There are shifting sands and we have to ensure
that our legislation moves along with them. We
welcome not only the tenor that the minister set for
the debate but her reassurance that the Scottish
Law Commission is reviewing personal injury law,
because there are a number of other matters
relating to personal injury that we need to address.
It is our obligation to make amends not just for the
injustice of mesothelioma but for the numerous
other injustices that still exist.
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16:18
The Deputy Minister for Justice (Johann
Lamont): This has been a consensual debate, but
it has not been born of consensus. We recognise
that people have struggled for many years for
recognition: recognition of the problem, and
recognition of the need for Government to act to
solve it.
It is an absolute privilege to be involved in this
debate, not simply because everyone welcomes
this important bill at stage 1, but because I have
had to do very little to make that happen. That is to
be welcomed, and having a nice time at committee
is even more of a pleasure. However, although
there is consensus and people have come
together, we acknowledge that it was not always
thus.
We also acknowledge that during the evidence
taking at stage 1, all those involved in the debate,
from all sides—or from what could be perceived to
be sides—came together and were focused on
achieving the solutions that the bill identifies.
Mary Mulligan said that we can be perceived as
trite when we say that we wanted to become an
MSP because we wanted to make a difference.
However, I hope that people in Scotland will take
confidence from seeing a real closing of the
distance between elected representatives and
those whom they represent.
I believe that the bill shows that it is possible for
the walls of a Parliament to be breached and for
those in our communities who have suffered
injustice and who are entitled to have that injustice
sorted to have the matter addressed by a
Parliament. Sometimes, solutions come through
conflict and argument, but sometimes solutions
come through building a consensus round an
entirely logical position. I believe that this is a good
day for the Parliament and that the bill will make a
significant difference to those who have
campaigned on the issue for so long.
Carolyn Leckie said a lot of people suffer from
the problem as a consequence of the jobs that
they did. The cruelty of someone suffering in their
retirement as a consequence of what they did
before they were retired has already been
identified. The way in which people resisted taking
responsibility for that reflects a time of reckless
disregard for the health and entitlements of others
in the workplace. It is good that there has been
movement and that there is now recognition of the
significance of health and safety measures in
protecting working people in their everyday lives,
so that, later in life, people will not have to live with
the consequences of such recklessness.
This is a straightforward and simple bill. It
demonstrates the Executive’s and the Parliament’s
ability to respond quickly, positively and with
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compassion to secure changes in the law when
faced with a compelling human need.
We know about the cruel dilemma that the bill
seeks to address. We know that sufferers are
forgoing, or have forgone, the comforts that
compensation might provide before they die so
that they do not disadvantage their families. We
know that most sufferers are men who were
exposed to asbestos in the course of their work,
but members of their families have also been at
risk through contact with the fibres.
Most deaths from the disease occur between the
ages of 60 and 80, with only 18 per cent occurring
before the age of 60, and we know that the
problem will continue. About 80 per cent of cases
can be associated with occupations in which there
was a greater likelihood of exposure to asbestos,
such as shipbuilding and construction—as
evidenced in Des McNulty’s and Duncan McNeil’s
constituencies—but I recognise the point made by
Stewart Stevenson, and we should be alive to the
fact that other groups have also suffered.
Although I came late to the matter, I had
responsibility for the bill in committee. During the
oral evidence sessions, I was particularly struck by
the fact that the issues go far beyond financial
considerations, such as damages—that is one of
the dilemmas. For example, someone who suffers
wants the person who caused their suffering to
acknowledge that. They are denied not only that
but the finance that would give them comfort at the
end of their life. They are denied the opportunity to
hear someone say, “This was my fault. It is my
responsibility. This is what I have done to you.”
The sufferers want that acknowledgement. I found
that a powerful message: even if this is not about
the money, it is important for us to address the
provision of an opportunity for the suffering of
individuals to be acknowledged.
The bill will allow sufferers to hold someone to
account before they die without worrying about
disadvantaging their family. I have been genuinely
heartened today to hear from members throughout
the chamber their warm support for the bill.
I will make some brief points on the issues that
have been identified. As Mike Pringle said, there
was a great deal of discussion of retrospection in
committee. Frank Maguire stated:
“I take the convener’s point … that the insurers and
defenders have not had notice that that”—

that is, retrospection—
was going to happen. If the Scottish Executive indicated
now that, once royal assent is given, the act will be
retrospective from now, that might make me feel a bit
easier regarding any human rights challenge in future.”—
[Official Report, 6 December 2006; c 4127-28.]

That measure gives certainty to those who want
to use it from now, but at the same time it reduces
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the opportunity of challenge. The evidence to
support that exists: in the month before 20
December, only one sufferer took up a case, but
since 20 December 13 sufferers have been able to
raise a case. Dealing with retrospection to enable
us to capture that small group has been a
significant step, which addresses a slightly
different point from the one made by Carolyn
Leckie.
On the issue of one court action rather than two,
we have recognised the importance of the point
made by the Justice 1 Committee and we are
currently taking the recommendation forward with
external stakeholders.
Sandra White identified the issue of Alimta. As
she said, an appeal against the NICE final
appraisal document has been upheld on several
counts. NICE is therefore looking again at Alimta
and plans to announce its decision in September.
When NICE has come to a view, NHS Quality
Improvement Scotland will consider the appraisal
and advise whether it should apply in Scotland.
Once NHS QIS has come to a view, Scottish NHS
boards will be expected to follow its advice. I do
not pretend to be an expert in this area, but my
understanding is that that advice would be taken in
line with the criteria for which the boards have
responsibility; it would not be about the sufferers’
incomes. Whether someone has secured
damages ought not to be taken into consideration
if Alimta is considered to be appropriate in their
case.
Work has already begun on the Scottish Law
Commission review of the law of personal injury
damages. It cannot be done very quickly, but the
Scottish Law Commission will report in 2008. It will
be a major and important piece of work, as has
already been said. The level of damages is a
matter for the courts, or for a jury, if one is
involved in the case.
We recognise the importance of what we are
doing here today. We are sending a signal to
those who are suffering about their right to have
their suffering recognised, to have those who are
at fault held to account and not to have the
dilemma of worrying about their families.
I thank the members of the Justice 1 Committee,
the clerking staff and the officials who had to deal
with me at such a late stage in the process for
their support. I am grateful for the thoroughness of
all those who were involved in the process.
The Deputy Minister for Communities (Des
McNulty): Clydeside Action on Asbestos has been
referred to but I would like to highlight the
prominent role in all these issues played by the
Clydebank Asbestos Group, which is represented
here today.
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Johann Lamont: Indeed. As was said earlier,
Des McNulty also represented those interests. We
have already recognised the very significant role
of all the groups in forcing the issue on our
attention.
We are showing the flexibility of the Scottish
Parliament in using the most appropriate solution
to remedy the problem. We are sending out an
important message about our accessibility and
willingness to seek solutions to the problems that
people have identified. Perhaps those solutions
will not make the headlines, but they will make a
significant difference.
We are considering another appropriate solution
to a problem—this time, that faced by people in
Scotland who suffer from mesothelioma. The bill
was the right thing to do. It will provide justice to
those who suffer from this terrible disease. We
were encouraged by the unanimous support that
was given last summer to the legislative consent
motion in relation to the Barker judgment, and I
hope that today members will support the motion
on the general principles of the Rights of Relatives
to Damages (Mesothelioma) (Scotland) Bill in a
similarly whole-hearted way.
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Rights of Relatives to Damages (Mesothelioma) (Scotland)
Bill
Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 and 2

Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 1
Johann Lamont
1

In section 1, page 1, line 4, leave out <is amended as follows> and insert <(“the 1976 Act”) is
amended in accordance with subsections (2) and (3)>
Johann Lamont

2

In section 1, page 1, line 19, leave out <occurred> and insert <and the death each occurred on or
after 20 December 2006 (and whether before,>
Johann Lamont

3

In section 1, page 1, line 21, at end insert—
<( )

In a case where—
(a) section 1(2B) of the 1976 Act applies, and
(b) the death occurred before the coming into force of this section,
any right of a relative who died before the coming into force of this section to damages
under section 1 of the 1976 Act is to be taken, for the purpose of section 1A of the 1976
Act, to have vested in the person on the deceased’s death.>
Section 2

Johann Lamont
4

In section 2, page 1, line 25, leave out <seventh>

SP Bill 75-ML1
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Rights of Relatives to Damages (Mesothelioma)
(Scotland) Bill
Grouping of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. In this case the information provided
consists solely of the list of groupings (that is, the order in which amendments will be
debated). The text of the amendments set out in the order in which they will be
debated is not attached on this occasion as the debating order is the same as the order
in which the amendments appear in the Marshalled List.

Grouping of amendments
Retrospection
1, 2, 3, 4
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JUSTICE 1 COMMITTEE
EXTRACT FROM THE MINUTES
11th Meeting, 2007 (Session 2)
Wednesday 21 February 2007
Present:
Marlyn Glen
Pauline McNeill (Convener)
Mrs Mary Mulligan
Stewart Stevenson

Bruce McFee
Margaret Mitchell
Mike Pringle

Rights of Relatives to Damages (Mesothelioma) (Scotland) Bill: The
Committee considered the Bill at Stage 2.
The following amendments were agreed to (without division): 1, 2, 3
and 4.
Sections 1 and 2 were agreed to as amended.
The long title was agreed to without amendment.
The Committee completed Stage 2 consideration of the Bill.
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Scottish Parliament
Justice 1 Committee
Wednesday 21 February 2007
[THE CONVENER opened the meeting at 09:58]

Rights of Relatives to Damages
(Mesothelioma) (Scotland) Bill:
Stage 2
The Convener (Pauline McNeill): Good
th
morning. I welcome everyone to the 11 meeting
in 2007 of the Justice 1 Committee. I ask
members to do the usual by switching off all things
that buzz, such as mobile phones.
Agenda item 1 is stage 2 consideration of the
Rights of Relatives to Damages (Mesothelioma)
(Scotland) Bill. I welcome the Deputy Minister for
Justice, Johann Lamont, and her team: Lorna
Brownlee, Michael Anderson and Alison Fraser.
Section 1—Mesothelioma: rights of relatives of
a deceased person to damages
The Convener: Amendment 1, in the name of
the minister, is grouped with amendments 2 to 4.
The Deputy Minister for Justice (Johann
Lamont): Good morning. All four amendments to
the bill relate to my announcement on 13
December 2006 that the provisions of the bill will
apply to cases that were settled on or after 20
December 2006.
As we are all aware, the purpose of the bill is to
remove a dreadful dilemma that arises for
mesothelioma sufferers when they consider
making a claim for damages. The bill will remove
that dilemma by disapplying section 1(2) of the
Damages (Scotland) Act 1976 so that the
immediate family of a mesothelioma sufferer may
claim damages for non-patrimonial loss under
section 1(4) of that act after the sufferer dies,
irrespective of whether the deceased has already
recovered damages or obtained a settlement. In
the bill as introduced, the provisions relating to
sufferers who have recovered damages or
obtained a full settlement would have applied on
or after the date on which the bill came into force,
which was specified as seven days after royal
assent.
During the stage 1 oral evidence sessions, the
committee explored the issue of retrospection with
witnesses. The consensus that emerged was that
limited retrospection to a date announced by
Scottish ministers
would be helpful to
mesothelioma sufferers. When I gave evidence on
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13 December, I was pleased to be able to
announce that we had decided that the bill’s
provisions would apply to any case in which the
sufferer has recovered damages or obtained a full
settlement on or after 20 December 2006.
Amendments 1 to 4 fulfil the undertaking that I
gave to the committee that the bill would be
amended as necessary at stage 2.
10:00
The main retrospective provision is contained in
amendment 2, which provides that the relatives of
a mesothelioma sufferer who settles his or her
claim on or after 20 December 2006—as opposed
to after the provisions in the bill come into force—
will have a right to damages on his or her death.
From 20 December, sufferers have been able to
hold someone to account before they die without
worrying about disadvantaging their family. As
they can now settle their claims or seek
accelerated proof dates, some sufferers will be
able to benefit from a full damages award before
they die. My announcement has also enabled
proceedings to be initiated on behalf of sufferers
who had put off starting proceedings so as not to
disadvantage their families. Indeed, we are
already seeing an increase in the number of
claims that are made by mesothelioma victims.
Amendment 4 will provide that the bill will come
into force on the day after royal assent is granted.
There is no longer any purpose in providing for a
period of seven days after royal assent before
commencement, given that the bill’s provisions will
be effective from 20 December 2006.
Amendment 3 will insert into the bill a new
transitional provision that is consequential on the
decision to apply the bill’s provisions from 20
December 2006. The amendment covers the
possibility that a mesothelioma sufferer’s relative
might die after the death of the sufferer but before
commencement of the bill. The amendment
provides that the rights of any such relative will
transfer to the executor.
Amendment 1 is consequential on amendment
3. Amendment 1 will avoid the need to repeat the
full title of the Damages (Scotland) Act 1976 in
amendment 3 and it sets out which subsections of
section 1 amend the 1976 act.
Once again, I express my gratitude to the
committee for raising the issue and paving the way
for the amendments, which mean that we have
already removed a dilemma for sufferers of this
terrible disease.
I move amendment 1.
Stewart Stevenson (Banff and Buchan)
(SNP): I very much welcome the amendments and
will support them.
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With the raising of the issue more publicly, two
new categories of potential sufferers were drawn
to my attention only yesterday. First, laundry
workers were apparently exposed to risk because
the industrial pressing machines that were used in
laundries contained a flat bed of asbestos. I have
been told of some cases of mesothelioma among
people who formerly worked in that industry.
Secondly, I met a widower whose wife had picked
up asbestos from him and had then suffered from
mesothelioma. He survived, but she did not. In
tackling this historic wrong, therefore, we have
probably not yet fully explored all the people who
will benefit from the measures in the bill.
I welcome the progress that has been made.
The Convener: I fully support the way in which
the Executive has listened to the lines of
questioning that the committee pursued on
retrospection. I welcome the fact that the
Executive did not take much persuasion on the
matter.
Since the minister’s announcement that an
element of retrospection would apply, has she
received any comment from any of the interested
parties?
Johann Lamont: The committee’s response
and the stage 1 debate probably reflected what
members picked up in their local communities, in
their constituency cases and in the commentary in
the press. We have not received any comments
directly but, for my part, I can say that it has been
a privilege to play a small role in righting what
Stewart Stevenson described as a great wrong.
That wrong was individually experienced by many
different families.
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The amendments do not deal with the single
action issue. We are aware of that and we will
continue to explore whether anything further
needs to be done on it.
Margaret Mitchell: That is welcome.
Amendment 1 agreed to.
Amendments 2 and
Lamont]—and agreed to.

3

moved—[Johann

Section 1, as amended, agreed to.
Section 2—Short title and commencement
Amendment 4 moved—[Johann Lamont]—and
agreed to.
Section 2, as amended, agreed to.
Long title agreed to.
The Convener: That ends stage 2 consideration
of the bill. Sometimes when we have had the
longest inquiry, we have the shortest stage 2—you
never can tell. I thank the minister and her officials
for attending. We look forward to stage 3 in the
Parliament.
The Deputy Minister for Education and Young
People is on his way, so I will not suspend the
meeting. He is probably shocked that we dealt
with item 1 so quickly.

The bill’s passage through Parliament has done
two things. First, it has shown that it is possible for
this legislature to respond when issues, however
small, are raised and that the state can respond to
and work with communities, individuals and their
elected representatives to sort things out.
Secondly, the bill has perhaps flagged up to
people that, if they have been affected by the
issue, they will be able to seek the recompense to
which they are entitled.
Margaret Mitchell (Central Scotland) (Con): I
thank the minister for those comments. Will
amendment 3 address the situation that Frank
Maguire described, so that if a mesothelioma
sufferer died, one case rather than two cases
would be brought? Has that been considered? Will
amendment 3 allow one case to progress?
Johann Lamont: Amendment 3 deals just with
transition and will ensure that nobody is left out. It
concerns the situation that arises when the
mesothelioma sufferer dies and their relative dies
before commencement, when entitlement will pass
to the executor.
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1

Amendments to the Bill since the previous version are indicated by sidelining in the right
margin. Wherever possible, provisions that were in the Bill as introduced retain the original
numbering.

Rights of Relatives to Damages
(Mesothelioma) (Scotland) Bill
[AS AMENDED AT STAGE 2]

An Act of the Scottish Parliament to amend the law concerning the right of certain relatives of a
deceased person to claim damages in respect of the death of the deceased from mesothelioma.
1

Mesothelioma: rights of relatives of a deceased person to damages
(1)

Section 1 of the Damages (Scotland) Act 1976 (c.13) (“the 1976 Act”) is amended in
accordance with subsections (2) and (3).

(2)

At the beginning of subsection (2) (which provides that the liability of the responsible
person to pay damages to a relative does not arise where the deceased has before death
excluded or discharged liability to pay damages) insert “Except as set out in subsection
(2A) below,”.

(3)

After subsection (2) insert—

5

10

“(2A) Where subsection (2B) below applies—
(a) liability arises under this section even though the liability to the deceased
or the deceased’s executor mentioned in subsection (2) above has been
discharged as mentioned in that subsection; but
(b) that liability is limited to the payment of such sum of damages as is
awarded under subsection (4) below.

15

(2B) This subsection applies where—
(a) the personal injury in consequence of which the deceased died is
mesothelioma; and
(b) the discharge of liability and the death each occurred on or after 20
December 2006 (and whether before, on or after the date on which
section 1 of the Rights of Relatives to Damages (Mesothelioma)
(Scotland) Act 2007 (asp 00) came into force).”.

20

(4)
25

In a case where—
(a) section 1(2B) of the 1976 Act applies, and
(b) the death occurred before the coming into force of this section,
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Rights of Relatives to Damages (Mesothelioma) (Scotland) Bill
any right of a relative who died before the coming into force of this section to damages
under section 1 of the 1976 Act is to be taken, for the purpose of section 1A of the 1976
Act, to have vested in the person on the deceased’s death.

2
5
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Short title and commencement
(1)

This Act may be cited as the Rights of Relatives to Damages (Mesothelioma) (Scotland)
Act 2007.

(2)

This Act comes into force on the day after the date of Royal Assent.
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This document relates to the Rights of Relatives to Damages (Mesothelioma) (Scotland) Bill as
amended at Stage 2 (SP Bill 75A)

RIGHTS OF RELATIVES TO DAMAGES
(MESOTHELIOMA) (SCOTLAND) BILL
[AS AMENDED AT STAGE 2]
——————————

REVISED EXPLANATORY NOTES

CONTENTS
1.
As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised
Explanatory Notes are published to accompany the Rights of Relatives to Damages
(Mesothelioma) (Scotland) Bill as amended at Stage 2.
INTRODUCTION
2.
These Explanatory Notes have been prepared by the Scottish Executive in order to assist
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have
not been endorsed by the Parliament.
3.
The Notes should be read in conjunction with the amended Bill. They are not, and are
not meant to be, a comprehensive description of the Bill. So where a section, or a part of a
section, does not seem to require any explanation or comment, none is given.
THE BILL
4.
Section 1 of the Damages (Scotland) Act 1976 (the 1976 Act) confers on the relatives of
people who die as the result of a wrongful act certain rights to damages. Those relatives listed in
Schedule 1 to the Act may claim under subsection (3) for loss of support and funeral expenses.
Immediate family may also claim under subsection (4) for distress, grief and loss of society.
These claims are separate from the deceased’s own claims for damages. But subsection (2) of
that section provides that there shall be no liability to relatives of a deceased person where that
person’s claim has been settled, or damages have been awarded, prior to death. Currently,
mesothelioma sufferers face the dilemma of either pursuing their damages claim while still alive
or not pursuing their claim before death so that their executor and relatives can claim awards
which total more than the award of damages the sufferer would have been entitled to. Most
sufferers are foregoing the compensation which would provide some comfort for them before
they die in order to help their families.
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This document relates to the Rights of Relatives to Damages (Mesothelioma) (Scotland) Bill as
amended at Stage 2 (SP Bill 75A)
5.
The Bill will disapply section 1(2) of the 1976 Act so as to allow the immediate family of
a mesothelioma sufferer to claim damages for distress, grief and loss of society under section
1(4) of the Act after the sufferer’s death irrespective of whether the deceased has already
recovered damages or obtained a settlement. The new provision will apply, from the date the
Bill comes into force, to cases where the sufferer recovers (or recovered) damages or obtains (or
obtained) a settlement on or after 20 December 2006. The immediate family will have the
normal limitation period of three years after the death of the sufferer in which to make their
claim (unless the sufferer dies after 20 December 2006 and before the Bill comes into force; in
such an event the immediate family will only be able to make their claim from the date the Bill
commences).
Section 1 – Rights of relatives of a deceased person to damages
6.
This section amends section 1 of the 1976 Act. At present, section 1(2) of the 1976 Act
prevents the deceased’s immediate family from claiming damages for distress, grief and loss of
society under section 1(4) of the 1976 Act where the deceased has settled his or her own claim
while still alive. This amendment provides at section 1(2) of the Bill for an exception to this
rule. The amendment at section 1(3) inserts new subsections (2A) and (2B) which set out the
parameters of the exception. Paragraph (b) of new subsection (2B) provides that where a
mesothelioma sufferer settles his or her claim, or recovers damages, on or after 20 December
2006, the relatives have a right to damages under section 1(4) of the 1976 Act following his or
her death. This right is exercisable after commencement. The transitional provision at section
1(4) of the Bill provides that where a mesothelioma sufferer settles his or her claim, or recovers
damages, on or after 20 December 2006 and dies before commencement, the rights of any
relative who dies after the sufferer but before commencement are taken to have vested, for the
purpose of section 1A of the 1976 Act, in the relative on the deceased’s death. This means that
the rights transfer to the relative’s executor.
Section 2 – Short title and commencement
7.
This section gives the short title of the Bill and provides that the Bill will come into force
on the day after Royal Assent.
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EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 4, No. 65 Session 2
Meeting of the Parliament
Wednesday 21 March 2007
Note: (DT) signifies a decision taken at Decision Time.
Rights of Relatives to Damages (Mesothelioma) (Scotland) Bill – Stage 3:
The Deputy Minister for Justice (Johann Lamont) moved S2M-5628—That the
Parliament agrees that the Rights of Relatives to Damages (Mesothelioma)
(Scotland) Bill be passed.
After debate, the motion was agreed to (DT).
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Rights of Relatives to Damages
(Mesothelioma) (Scotland) Bill:
Stage 3
The Presiding Officer (Mr George Reid): The
next item of business is a debate on motion S2M5628, in the name of Cathy Jamieson, that the
Parliament agrees that the Rights of Relatives to
Damages (Mesothelioma) (Scotland) Bill be
passed.
14:37
The Deputy Minister for Justice (Johann
Lamont): The Rights of Relatives to Damages
(Mesothelioma) (Scotland) Bill is a short but
significant piece of legislation that will help a small
group of people who find themselves in tragic
circumstances.
At present, under section 1(2) of the Damages
(Scotland) Act 1976, claims by the immediate
family of someone who dies as a result of a
personal injury are extinguished if the injured
person settles their own claim before they die. The
purpose of the bill is to address, urgently and
exclusively, a horrible dilemma that the law of
damages presents to mesothelioma sufferers, who
face certain but not immediate death. Most
sufferers go without the comforts that
compensation might provide before they die so
that their families can benefit from larger awards
after their death. That is an appalling predicament
for sufferers and their families to face at what is
already a tremendously difficult and harrowing
time. The bill will remove the dilemma by
disapplying section 1(2) of the Damages
(Scotland) Act 1976 so as to allow the immediate
family of a mesothelioma sufferer to claim
damages for non-patrimonial loss under section
1(4) of the act after the sufferer dies, irrespective
of whether the deceased has already recovered
damages or obtained a settlement.
I want to express my thanks to the Justice 1
Committee for considering the bill so diligently and
to its clerking team for ensuring that events have
progressed smoothly. Although this small bill was
welcomed by all parties, it was nonetheless
robustly scrutinised and improved by the
committee. I also record my sincere thanks to Des
McNulty MSP, who generously allowed us to draw
from his work in preparing our consultation, and to
other MSPs who have long taken an interest in
this important issue. I also thank Thompsons
Solicitors for providing us with statistics, and the
asbestos groups, the various trade unions and
everyone else who has enabled the Executive to
introduce this unique bill. We welcome in particular
the tireless energy and commitment of the
campaigning groups in allowing us to reach this
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point. Without their hard work and dedication, we
would not be debating the bill at all.
I also thank the officials in the Executive’s bill
team for the good work that they have done in
response to the committee’s requests and for
being extremely helpful to me, as someone who
became involved in the bill’s progress at a late
stage.
During stage 2 consideration of the bill, I was
pleased to fulfil the undertaking that was given to
the committee at stage 1 that the bill would be
amended so that its provisions would apply to any
case in which the sufferer recovered damages or
obtained a full settlement on or after 20 December
2006. At stage 2, the committee unanimously
agreed to the amendments that will allow that to
happen. I record my thanks to the committee for
exploring the issue of retrospection so thoroughly
with witnesses at stage 1 and to the witnesses for
their consensus on the matter.
In practical terms, that means that from 20
December last year sufferers have been able to
hold someone to account before they die without
worrying about disadvantaging their families. As a
result of being able to settle their claims or seek
accelerated proof dates, some sufferers will be
able to get, and to benefit from, their own full
damages before they die. In addition, sufferers
who had put off starting proceedings to avoid
disadvantaging their families have now begun
proceedings. There has already been an increase
in the number of claims raised by people with
mesothelioma.
In the financial memorandum to the bill, we said
that, in future, not one but two actions might be
raised because if the victim can settle before
death, the relatives will be able to raise their own
action. At present, if the victim does not settle, a
single claim is made by the executor and relatives.
The issue of initiating a single action for the
mesothelioma sufferer and their immediate family
was explored in detail by the committee in
evidence from stakeholders. I then wrote to the
committee to confirm that primary legislation would
not be required and that it was a matter for the
rules of court. The stage 1 report on the bill
recommended that the Executive should liaise with
the Court of Session, the insurance industry and
solicitors to establish whether the raising of a
single action in mesothelioma cases would be
feasible and whether it would, indeed, be
beneficial to all parties. We accepted the
recommendation and the issue has been
investigated further. Stakeholders agree that the
raising of a single action would be beneficial for
claimants, as it would save time and expense.
Personal injury claims in the Court of Session
are dealt with under the Coulsfield procedures,
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which were introduced to bring about speedier
settlement of claims. A personal injuries user
group chaired by Lady Paton was established by
the Lord President to monitor the effectiveness of
the new procedures and to recommend continuing
improvements to the procedure. I am pleased to
inform the Parliament that the user group has
considered the use of single actions in
mesothelioma cases and has recommended that
changes be made to the rules of the Court of
Session to enable both claims to be dealt with in
the same action. The recommendations await
formal consideration by the court once the bill is
passed, with a view to early implementation.
Looking more widely, the United Kingdom
Government believes that, whenever possible,
mesothelioma
sufferers
should
receive
compensation in life so that they themselves can
benefit from it while knowing that their families will
be secure in the future. That is completely in line
with our approach, and I welcome the proposals to
provide faster compensation to all people
diagnosed
with
mesothelioma
that
were
announced on 13 March by John Hutton, the
Secretary of State for Work and Pensions. Once
passed, that piece of reserved legislation will
mean that every sufferer should receive a state
payment within six weeks of making a claim, which
will be recovered if a subsequent civil
compensation claim is successful. Scottish
sufferers will benefit from those proposals as well
as from the provisions in the bill.
I am required to signify Crown consent. For the
purposes of rule 9.11 of the standing orders, I wish
to advise the Parliament that Her Majesty, having
been informed of the purport of the Rights of
Relatives to Damages (Mesothelioma) (Scotland)
Bill, has consented to place her prerogative and
interests, in so far as they are affected by the bill,
at the disposal of the Parliament for the purposes
of the bill.
I feel privileged to have been involved in
progressing the bill. I pay tribute to my colleague
Hugh Henry, the former Deputy Minister for
Justice, who was instrumental in securing a
legislative slot for this small but crucial bill. As I
have said before, I have been struck by the fact
that the issue goes far beyond financial
considerations such as damages. It is also about
sufferers
wanting—and
deserving—
acknowledgement of what has caused their
suffering. In addition to being denied the chance to
obtain funds that would have eased their suffering
at the end of their lives, sufferers have been
denied the chance to hear someone take
responsibility and admit that what happened was
their fault.
I trust that all members will again support this
short but vital piece of legislation, which will bring
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real benefit to mesothelioma sufferers and their
families.
I move,
That the Parliament agrees that the Rights of Relatives to
Damages (Mesothelioma) (Scotland) Bill be passed.

14:44
Mr Kenny MacAskill (Lothians) (SNP): I
apologise, as I will have to leave the debate before
the conclusion of the final speeches to go to a
meeting of the Scottish Parliamentary Corporate
Body.
The Scottish National Party heartily concurs with
the minister. This is a short but significant—
indeed, vital—bill. To some extent, the bill has
been fast tracked, which is as it should be, and
there were no stage 3 amendments.
Although the bill is short and limited in what it
does, it has huge significance for the few
individuals involved. We have had debates at
stage 1 and elsewhere, but discourse has been
limited because the matter is clearly one on which
there is unity in the country and in the chamber.
We are aware that our proceedings are heating
up as we approach the elections. It is often
thought that a gladiatorial amphitheatre is
replicated in the chamber at First Minister’s
questions, when politicians have battles over their
respective ideologies. However, sometimes
members clearly recognise that, irrespective of the
political party that they belong to and the ideology
that they profess, some things are manifestly
wrong and unjust, such as the outcome of the
decision by the House of Lords. Irrespective of
where someone sits in this chamber or what
political ethos they subscribe to, the situation was
unacceptable and it was necessary that we acted
with all speed.
As the minister correctly said, great tributes go
to those who have been involved with the bill:
Hugh Henry; Des McNulty; those involved on the
committee; and those who have pursued a battle
not only over the bill but over the whole issue of
asbestosis. It is a battle that has been fought for
more than a generation. Sadly, the struggle will
probably continue because, as was mentioned
during stage 1, cases are springing up in areas
where we had not thought that there would be the
possibility of related diseases.
When new technologies and new construction
practices were first used many years ago, nobody
started out with the deliberate thought that they
would set out to make people sick, whether in the
shipyards or in the construction industry. However,
that was the consequence. Blame can be
attributed to some companies that have acted
shamefully. The bill will provide some solace for
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individuals, but some companies have acted
appallingly, and some may continue to do so. We
must pay tribute to those in Clydeside and
elsewhere in Scotland who have fought
tenaciously—often with little support from
Government or political parties—to raise the issue.
The credit goes to them, but, as I said, it also
clearly goes to others, such as Des McNulty, who
picked up the baton and ran with it.
We had a full debate at stage 1, when members
clearly recognised the wrong that had come about.
The chamber is frequently divided, but I hope that
there is no division over this debate, because we
all recognise the injustice involved. It would be
perverse if we were to have petty party squabbles
over something that matters so much to the
individuals affected. The Hobson’s choice that
those individuals faced—either to seek some
recompense in their lifetime or to leave it to their
families to pursue recompense thereafter—was
manifestly wrong.
We have not necessarily resolved all the
problems; doubtless, significant problems will arise
for others. I mentioned during the stage 1 debate
that, when I had the pleasure of being in the
company of Harry Benson, he told me of an
outcome of the 9/11 tragedy that I had not known
about. Many of the photographers who took the
pictures that we have all seen in newspapers and
elsewhere got dreadful diseases related to
asbestosis because of all the problems that
occurred in the atmosphere in and around
downtown Manhattan.
Such issues will continue to arise, but—this is
perhaps fitting as we come to the end of the
session—as members of the Scottish Parliament,
we must bury our differences and recognise that
there is more that unites us than divides us and
that we are here to address problems that exist in
Scottish society. It is necessary for all politicians to
recognise that some things transcend party
ideology and must be sorted out. That is why the
bill has had our full support and why it will have
our full support at 5pm.
14:49
Margaret Mitchell (Central Scotland) (Con): It
is a pleasure to speak in support of this short and
unusual bill. It is a measure of the unanimity of the
support for the bill that there were no stage 3
amendments.
That is in sharp contrast to my first experience of
legislation in 2003, when the new Justice 1
Committee dealt with the Criminal Procedure
(Amendment) (Scotland) Bill, which involved
complicated reforms of High Court proceedings;
amended the Criminal Procedure (Scotland) Act
1995; introduced trial in the absence of the
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accused; increased sheriffs’ sentencing powers;
abolished the 110-day rule; addressed bail issues;
focused on preliminary hearings; and made other
procedural alterations. Suffice it to say that the
stage 3 amendments that were lodged then were
numerous and varied, and were the subject of
robust debate.
Today the situation is very different, as the
summary of evidence that was received by the
Justice 1 Committee and the Scottish Executive
testifies. Interest groups such as Clydeside Action
on Asbestos and Asbestos Action (Tayside), West
Dunbartonshire Council, Stirling Council, North
Lanarkshire Council, Perth and Kinross Council,
the Scottish Trades Union Congress, insurers and
consumers, as well as various legal and academic
respondents, were all in agreement that the
existing law is problematic for mesothelioma
sufferers and their relatives.
Although 12 of the 15 respondents stated that
they were in favour of disapplying section 1(2) of
the Damages (Scotland) Act 1976—the provision
whereby the relatives’ claim is extinguished if the
sufferer settles their claim before death—as a
means of remedying the problem, others, notably
the Association of British Insurers and the Forum
of Scottish Claims Managers, initially argued that
the problem could be solved
“by encouraging claimants to initiate their claim, make an
application for interim damages, and then sist the claim
until after death.”

Some respondents, including the STUC,
considered that there was justification for including
other medical conditions in the bill. Others
recognised that, perversely, improvements to court
timetables and the more streamlined claims
procedure following the Coulsfield report had the
unintentional effect of adding to the anguish of
sufferers, who, once diagnosed, have an average
life expectancy of 14 months.
Despite the initial difference of opinion about
how best to solve the problem, there have been
none of the entrenched standpoints that are
usually adopted when we debate the detail of a
bill, once the general principles have been agreed.
Instead, all the parties involved have been willing
to compromise, in recognition of the uniqueness of
the features that relate to mesothelioma: namely,
that it is almost invariably caused by exposure to a
particular substance—asbestos; that, as medical
science currently stands, there is no cure; that life
expectancy is short at, on average, 14 months;
and that, under the Fairchild exception, sufferers
do not need to meet the normal test of causation
in civil actions. For those reasons, the bill that is
before us today is mesothelioma specific. It is
designed to remove the dilemma that sufferers
face in relation to relatives’ compensation claims,
which in approximately 80 per cent of cases has
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resulted in the sufferer forgoing their claim to
ensure that their relatives are not disadvantaged.
No other class of personal injury shares the
characteristics of mesothelioma, which means that
our passing the bill does not compromise the
general principle that relatives’ rights are
extinguished if the deceased settles their claim in
full prior to death.
This is a bill of which the Scottish Parliament
can be proud. It represents devolution as it was
intended to work. As the minister confirmed, there
is no doubt that the Parliament would not be in a
position to pass the bill today were it not for the
campaigners, for Thompsons Solicitors, who acted
on behalf of the sufferers, and for Des McNulty. It
is to be hoped that, when the Parliament convenes
in the new session, it will give careful
consideration to alternative ways of tackling the
problems of the day, rather than rushing to
legislate, so that precious legislative time can be
given over to prioritising bills such as this, which
can and, I hope sincerely, will make a difference to
mesothelioma sufferers and their relatives.
14:54
Mike Pringle (Edinburgh South) (LD): I am
pleased to speak at stage 3 of the Rights of
Relatives to Damages (Mesothelioma) (Scotland)
Bill.
I have been in the Parliament for only four years,
whereas others have been here longer, but I was
wondering whether this was the first ever bill to
which no amendments have been lodged at stage
3. One or two of my colleagues seem to recall bills
for which only the Executive lodged amendments,
and one colleague said that there might have been
a bill with no Executive amendments. Perhaps one
or two of my colleagues on the Justice 1
Committee can enlighten me. It might at least give
them something fresh to say in the debate.
Pauline McNeill (Glasgow Kelvin) (Lab): I
think that the member is correct. I cannot recall a
previous occasion on which there were no
amendments to a bill at stage 3—although I am
sure that I will be corrected if I am wrong.
I think that this is also the first occasion on which
the Executive has adopted all the key proposals
made by a committee of the Parliament. I am sure
that the member will join me in welcoming that.
Mike Pringle: Absolutely—without question.
The non-contentious nature of this bill was
clearly evident in the shortest ever briefing from
the Law Society of Scotland. I was actually able to
read it reasonably quickly from end to end and
understand it all.
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I decided to look up mesothelioma on the web.
There are 284,000 references on Google UK and
796,000 references on worldwide Google. Even
such a simple subject as this has more information
on the web than any of us could ever hope to
read.
I was interested to read on Google that the
dangers of asbestos were already well known as
far back as 1899. Therefore, we might ask why it
took so long to ban it. The answer is probably that
asbestos was so useful and so cheap in
installations in the building industry.
During my exploration of Google, I came across
the interesting case of June Hancock, who lived in
Leeds near a factory owned by J W Roberts,
which was, in turn, owned by Turner & Newall.
The factory manufactured asbestos. As a child in
the late fifties, June Hancock played in Armley, a
suburb of Leeds near the factory. After asbestos
dust was pushed out from the factory and covered
the area, exposing many innocent residents to the
dangers of the substance, she was diagnosed with
mesothelioma. J W Roberts had long since closed,
so she took the parent company, Turner & Newall,
to court. In October 1995, she finally won her case
and was awarded £65,000. She was the first
person to sue who had not been directly involved
in the asbestos industry. She had not worked in
the industry but was an innocent bystander. She
won her case four years before asbestos was
finally banned in 1999.
I was surprised to learn that there is a type of
mesothelioma that is actually benign. Like the
cancerous type, it occurs by lodging in the lining of
the lungs, but it never develops into a tumour.
However, the benign type is very rare.
Most cases of mesothelioma form into tumours
and there is no known cure. It is caused by one of
three types of asbestos—blue, brown or white—
and it takes between six and 10 years to develop
after exposure. As I said, asbestos was finally
banned in 1999, but in theory we will still be
getting new cases in 2059. It is estimated that by
2015 there will be 3,000 new cases a year.
Therefore, this small bill, with so few sections, will
have a very positive outcome for a great many
people for many years.
The disease is almost always caused by
asbestos, but very occasionally it seems to
develop in other cases. The medical profession
does not yet fully understand how that occurs.
Research has led some in the profession to think
that it might in some way be linked to radiation.
Today we will pass a bill with no dissent. For
those who are currently suffering, and for the
many who are going to suffer, it will give a better
deal. Those people deserve that better deal.
Compensation awards are better than they were,
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but are they enough? June Hancock was awarded
£65,000 in 1995, but how much should the award
be in 2007?
I also congratulate all those who have
campaigned so hard on this issue: Clydeside
Action on Asbestos; Asbestos Action (Tayside);
Des McNulty, in particular; Duncan McNeil; and
many others.
15:00
Mrs Mary Mulligan (Linlithgow) (Lab): I, too,
am pleased to speak in the debate. As members
said, many people should be congratulated on
their support for the bill: my Labour colleagues
Des McNulty and Duncan McNeil, who secured
members’ business debates on the subject;
members of the Justice 2 Committee in the first
session of the Parliament and the Justice 1
Committee in this session—the committees were
linked by the convenership of Pauline McNeill,
who never gave up on the issue; and Thompsons
Solicitors, who helped many people in a tragic
situation.
Few of us can imagine what it is like for
someone to be told that they have mesothelioma,
knowing that life expectancy for sufferers is short
and there is no cure. The people who really
deserve our congratulations and admiration are
the sufferers of mesothelioma and their families,
particularly the members of Clydebank Asbestos
Group and other action groups. Those people
were faced with tragedy, but continued to fight for
justice for themselves and others. They deserve
our admiration and our action.
Mesothelioma is a dreadful disease. As we
heard, it is a type of lung cancer that is almost
always fatal. The Justice 2 Committee in the first
session of the Parliament oversaw legislation to
speed up the compensation process in light of the
short period from diagnosis, but we must deal with
the unintended consequence of that legislation,
which was that it was not possible for both
sufferers and their families to claim the damages
to which they should have been entitled.
The Justice 1 Committee’s scrutiny of the bill
required consideration of only a small number of
questions. Did we accept the need for legislation?
Should it apply only to mesothelioma cases?
Should there be retrospection? The committee
quickly agreed that legislation was necessary to
address the dilemma and that it should be limited
to mesothelioma cases. The committee was also
convinced that retrospection to an identified date
was the right approach. The Deputy Minister for
Justice, Johann Lamont, responded quickly to
ensure that that approach was taken. The
committee’s support for retrospection was not
arrived at haphazardly; we acknowledged that
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legislation should not be made retrospective
without detailed analysis taking place. On this
occasion, the retrospective approach was
possible, proportionate and the right thing to do.
In the stage 1 debate, I welcomed the Scottish
Law Commission’s more wide-ranging review of
the law of damages. Too often, people who should
be compensated face obstacles that cannot be
justified. I am sure that all members of the
Parliament would want to progress further
legislation if it proved to be necessary. The
Scottish Executive should use the Parliament’s
support to ensure that action is taken quickly.
Health and safety at work is a reserved issue,
but the Minister for Health and Community Care,
Andy Kerr, often stresses that members of the
Scottish Parliament have an obligation to promote
our constituents’ good health, rather than just
respond to their illnesses. Given the Scottish
Executive’s cross-cutting approach, I hope that the
Minister for Communities will not mind if I talk
about health in the workplace. The Scotland’s
health at work programme, which is part of the
new Scottish centre for healthy working lives, has
done much to encourage good working practices,
but, like Kenny MacAskill, I cannot help but
wonder about the possible damage that is being
done to workers in industries in which people are
required to sit in front of computers all day or work
with chemicals that have only recently come on to
the market, or to workers who are at risk of
repetitive strain injury. We need to protect those
people, too. It is essential that general
practitioners consider their patients’ work as a
possible contributory factor in their illness. We
should learn the lessons of the past, when we
were perhaps too complacent, so that we can
ensure that we protect workers in the future.
We cannot give mesothelioma sufferers back
their good health by passing this bill, but we can
try to make recompense for their suffering and that
of their families. This is a good bill and a good day
for the Parliament.
15:05
Shona Robison (Dundee East) (SNP): As I
have said before, we whole-heartedly welcome the
bill as a means of bringing some justice to those
who are affected by mesothelioma and their
relatives. I thank all the campaigners for their hard
work, particularly Asbestos Action (Tayside),
whose service I had the pleasure of launching in
Dundee. I especially want to mention Ian Babbs,
who, although greatly affected by asbestosis, has
achieved a great deal. Advice and information are
now available to mesothelioma sufferers in
Dundee, which means that they do not have to
travel to receive such specialist support. Given the
health difficulties that those individuals face, we
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should not underestimate the importance of
providing advice as close as possible to home.
I wish that that service had been in place for a
lady who came to see me in, I think, 2000. Twenty
years ago, she had worked in a Dundee foundry;
all her life, she had been fit and healthy and could
walk for miles, but suddenly she started to get
breathless when she was out. She was diagnosed
with mesothelioma and, indeed, died within six
months of receiving the diagnosis. It proved very
difficult to work through the mire of the benefits
system and the claims process to provide advice
and information, and had advice been available
then in Dundee, things might have been much
easier for the lady and her family.
The bill, therefore, rights a wrong. Given that
mesothelioma cases are expected to peak around
2015, we must make the claims process as quick
and as simple as possible for people. It was an
absolute travesty of justice to force people to
make the difficult choice whether to pursue
damages in their own name at a time when their
health rendered them unable to take such
decisions. Once the bill is passed, people will not
have to face such an agonising dilemma. Indeed,
that is the least that should happen, given that
their suffering is no fault of their own.
Of course, other corrections need to be made,
one of which is the limited availability of
medication for mesothelioma sufferers. Members
have already mentioned Alimta; as we know, it is
not a cure but at least it alleviates the symptoms of
the condition. I do not want to get into that matter
today—the decision of the National Institute for
Health and Clinical Excellence to recommend the
withdrawal of that drug is under appeal—other
than to say that it is another issue that
mesothelioma sufferers and their families have to
face. Depending on how the appeal goes, I am
sure that we will hear more about the issue in this
Parliament after 3 May.
Today is all about unity of purpose. I am
certainly pleased that I have been able to take part
in the debate and that this parliamentary session
is ending with legislation on a touchstone issue
that is important not only to those who are directly
affected by the condition, but to many other people
who know that those individuals have been victims
of an injustice for a long time now. I pay tribute to
the Parliament for correcting that injustice today.
15:09
Eleanor Scott (Highlands and Islands)
(Green): In my brief speech, I will record my
party’s support for the bill. This is a short,
circumscribed but very important bill, which,
because it has received support from all parties,
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I, too, pay tribute to everyone who has been
involved: Des McNulty, whose member’s bill
received Green support; the parliamentary
committees that dealt with the matter; and, of
course, the mesothelioma sufferers and their
families who have campaigned for so long.
It is a good day when the Parliament is able to
right a wrong. It was wrong that 80 per cent of
mesothelioma sufferers were not pursuing their
claims in order to protect the financial situation of
their loved ones in the future. The bill will remove
that anomaly and enable sufferers and their
families to make choices together about
compensation, without risking the family’s access
to compensation in the future. I commend the
speed and the consensus with which the
Executive and the Justice 1 Committee worked on
the amendments on retrospection at stage 2. The
Green party supported those amendments as well.
There is so much consensus that I shall not use
my four minutes—I simply wanted to put my
party’s voice on the record. We are about 10 days
away from dissolution. During the election
campaign, we may well be asked what difference
the Parliament has made to people’s lives in
Scotland. Well, here is one instance in which the
Parliament has righted a wrong and made a real
difference to people’s lives. My party supports the
bill whole-heartedly and will vote for it at decision
time.
15:11
Frances Curran (West of Scotland) (SSP):
The Scottish Socialist Party very much welcomes
and supports the bill. Politics is about power: who
has it and how they use it. Although I am part of
the consensus in the Parliament on the bill, I think
that we should acknowledge that the bill is a small
measure against a huge injustice. Those who
have suffered that injustice have mainly been
working-class men—there have been some
women—and their families. Although the bill
makes compensation claims easier and is not
discriminatory,
big
problems
in
claiming
compensation still exist for mesothelioma
sufferers.
Until now, sufferers have found it enormously
difficult to claim. Every possible obstacle has been
put in their way. Employers and insurers have
continually tried to evade responsibility for paying
compensation. The big insurance companies have
denied responsibility and delayed the legal
process; then, when the campaigners and their
families have got the companies bang to rights
and, through the legal process, have forced them
to compensate, they have resorted to selling off
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their profitable assets, leaving the unprofitable
parts to pay the compensation. One insurance
company left £30 million in an account to pay £250
million of estimated liabilities. As Shona Robison
said, the peak of the epidemic is expected to be
2015 to 2020. Given that the hot spots are in
areas such as Inverclyde, Renfrewshire and West
Dunbartonshire, where the death rate is higher
and people are dying younger, the Parliament has
a big responsibility.
I make a plea that in the next session of
Parliament, after the election, we carry on
pursuing the issue. The bill is a very small step.
We should consider whether we can introduce
legislation that nails the big companies. How can
we make it easier for sufferers and their families to
sue? What can we do to ensure that the medical
services are there for mesothelioma sufferers?
Every member is in favour of the bill but,
considering the injustice that has been suffered, it
is not enough. If we have the powers to do so, we
should consider using legislation to force
compensation to be made in a much shorter
period. Furthermore, considering the lives that
have been taken, the compensation for spouses—
£30,000—is paltry. The insurers and companies
knew about their liability and they knew what
asbestos had done. The Parliament has a
responsibility to right the bigger wrongs. However,
the SSP will support the bill today.
15:14
Pauline McNeill (Glasgow Kelvin) (Lab):
Members know that there has been a long history
of tackling the injustice of mesothelioma. The
Parliament has attempted to use its powers to
reform the law, where it can, to tackle that
injustice. As other members have said, the
Executive should be praised for its approach to
this short but much-needed bill. As Mike Pringle
said, the key issues on which we wanted
change—retrospection and the single action—
have been responded to by the Executive. I wholeheartedly welcome the update on that today.
There are many people to thank. Clydeside
Action on Asbestos must be congratulated on
lobbying the Parliament, ensuring that we
understand the nature of the problem and
suggesting practical solutions.
I thank the Scottish Parliament information
centre for its excellent briefing, which allowed
members to understand the fatal nature of this
incurable disease. After many months of saying
mesothelioma, I can now pronounce it without
stuttering. For those who have not managed that
yet and are struggling, there is an excellent guide
in the SPICe briefing, which spells out the word in
phonetic language.
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As we know, there is no cure for this dreadful
disease and there had been long delays in the
court process, which was obviously out of step
with the need to tackle the problem. For too long,
the civil system was not friendly to the needs of
mesothelioma victims. This tragedy has prevailed
for too long and the bill is one of a series of
reforms that I hope will tackle the injustice.
As Frances Curran said, men working in industry
have suffered, but so have women—the figures
are shocking. As Mary Mulligan said, this sort of
workplace disease has motivated the trade union
movement to fight hard to improve all employers’
approaches to health and safety in the workplace,
because nothing can be more tragic than the
cases of those who have contracted the disease
while simply getting on with their job.
Nothing can take away the tragic deaths and the
suffering of families who have been affected by
the illness and death of the person they love, but
the least that the Parliament can do is to ensure
that we have the best and most appropriate
legislation. The drafters of the bill—which will soon
be an act—should be congratulated on its
simplicity. The predicament that was caused by
section 1(2) of the Damages (Scotland) Act 1976,
whereby any claims of relatives were extinguished
when the sufferer had also claimed, has been
removed.
The bill has set many precedents. There were
no stage 3 amendments and there has been an
amazing amount of consensus throughout the
chamber. That consensus was reflected in the
evidence of the witnesses from whom the Justice
1 Committee heard. Although there was initial
trailing of disagreement, ultimately, all the
witnesses agreed that the bill was the right way
forward. The bill has universal support, which I am
sure is unprecedented.
In a future session, Parliament will have other
issues to address in tackling the injustice of
mesothelioma. We know from the Parliament’s
work that the Association of Personal Injury
Lawyers raised the issue of the three-year
prescription period and the narrow way in which
the judges had interpreted it. It is clear that there is
more work for Parliament to do in future.
We have shown that we can and will act where
we are needed. I am certain that the Parliament in
the new session will fight on on this issue. I hope
that it does.
15:18
John Swinburne (Central Scotland) (SSCUP):
By the law of averages, I have no right to be
standing here, because I worked in the shipyards.
In 1947—60 years ago now—I worked in the city
of Johannesburg as a young apprentice marine
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engineer. I worked in an area roughly the size of
the chamber with scaffolding up either side of the
inside of the ship’s hull. Young apprentice laggers
who put on the asbestos would make snowballs
out of it and have snowball fights back and
forward. Asbestos fell like snow on everyone in the
hull of the ship. How they did not all die more or
less instantly is beyond my comprehension. I used
to go home at night and my boiler suit was white
with asbestos. Many women have died because
they came into contact with the deadly asbestos
through washing their son’s or husband’s overalls.
The bill is tremendous. Thanks are due to Des
McNulty and others who have pushed the issue.
The bill has gone through in a consensual way,
which is how the Parliament should work. As was
said, there is far more to politics than yah-boo
debates and First Minister’s question time.
I had a good friend, Alex Forbes, who died, it
was said, of lung cancer. With hindsight, his death
was obviously due to asbestos poisoning. He
drilled and countersunk holes in huge slabs of
asbestos on a daily basis. That was about 30
years ago—there is no chance of compensation
for him or any of his family. Thinking back to the
conditions under which people worked, there was
ignorance of the fact that asbestos was a
dangerous substance to use. It took a long while
for that to be realised.
When I see people with their masks on to lift
little layers of asbestos out of buildings, I shake
my head and think, “My goodness, I didn’t realise
the danger I was in.” At the same time, I was on
40 to 60 cigarettes a day. I stopped smoking on 4
July last year, thanks to the legislation that was
passed in this building. People cannot get a
th
smoke nowadays. I am into my 10 month without
a cigarette, cigar or pipe, and that is due to this
place. We are doing some good. The Rights of
Relatives to Damages (Mesothelioma) (Scotland)
Bill is excellent, and I thank the Executive for
steering it through.
15:21
Mike Pringle: The Deputy Minister for Justice
set out all the essential details of the bill, so I will
not go over them again. She made an extremely
good point about an issue that has emerged as a
result of the bill—that of needing just one court
action. People will need to go to court only once.
That is extremely good news, for which I am sure
that all those involved will be grateful.
I agree with Kenny MacAskill about the many
businesses that have acted in an unacceptable
way on the issue. John Swinburne has given some
illustrations of that. I gave an example when I
spoke about the classic case of June Hancock.
She fought for years against Turner & Newall to
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get her compensation, and finally won. She had to
go to at least one, if not two, appeals. She did not
have the big money and the lawyers that Turner &
Newall had.
I agree with a good point that Margaret Mitchell
made about legislation, although it perhaps does
not relate particularly to the Rights of Relatives to
Damages (Mesothelioma) (Scotland) Bill. Since I
became an MSP, I have thought that we try to get
through too much legislation and that we need to
give more thought to those bills that we put
through the Scottish Parliament. However, the bill
before us is an example of good legislation.
Mary Mulligan covered the question of
retrospection. That did not occur to us at the
beginning of our discussions, but we quickly
agreed that mesothelioma is an example of
retrospection being a good idea. The Executive
responded to that point quickly, and the Justice 1
Committee was grateful for that.
Shona Robison outlined a case that clearly
illustrated what was wrong before, why the bill is
essential and why the action that we are taking will
make things much better for sufferers in the future.
I gave the example of how much money June
Hancock got in 1995. Frances Curran made a
good point about compensation, to which we will
need to return in the future. I tend to agree—I am
not sure that the levels of compensation that
people are getting are adequate.
Pauline McNeill described the bill as a very
simple one, and so it is. However, it is also very
important. Eleanor Scott spoke about what we can
say during the election campaign when people tell
us that the Parliament does not make a
difference—we hear that all the time. I agree with
Eleanor Scott that we can tell people about the bill,
which is a good example of how the Scottish
Parliament has made a real difference.
I was fascinated by John Swinburne’s
description of snowball fights; I never thought that
people could have snowball fights without snow,
but we heard about an example of just that. Why
did people not know about the dangers? The
research that I conducted on Google showed
clearly that, as far back as 1896—the century
before last—people knew about the dangers.
John Swinburne: I think that it was not so much
that the employers did not know, as that they did
not care. That is the difference.
Mike Pringle: I agree almost entirely with that
point. That shows how irresponsible some of our
industries were, given that the facts were known a
long time ago.
This is a good bill, which will help a lot of people,
and I congratulate the Executive on introducing it.
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There can be no doubt that the Liberal Democrats
will support the bill at decision time.
15:25
Bill Aitken (Glasgow) (Con): I declare a
technical interest, in that I am the beneficiary of an
insurance company pension. I am sure that this is
the first time that anyone in the Parliament has
declared an interest on an issue that is more likely
to cost them money rather than ensure that they
gain money over the years. As I have said before,
I intend to make the most of my pension, which is
a privilege that is not granted to the sufferers of
mesothelioma.
The bill is a good piece of legislation. I am the
last to wallow in self-satisfaction or—as the
minister can, no doubt, confirm—to offer
congratulations to the Executive, but I think that
the bill reflects well on the Parliament.
When John Swinburne spoke about his
experiences—I was grateful to him for reminding
me that there is someone in this chamber who
was working before I was born—he highlighted the
issues that were relevant in previous years. There
was a complete lack of health and safety and a
cavalier approach was taken to issues that were a
threat to health. I do not accept that that was born
of any particular malevolence; I think that it was
born out of ignorance—people simply did not
know. However, as a result of that ignorance, at
least two generations have suffered.
The bill seeks to ease the predicament of those
who suffer from this condition. They and their
families must have faced the ultimate dilemma.
The ability to choose the direction in which to go
was, in many ways, constrained by the economic
circumstances of the family. The bill will prevent
that cruel dilemma from arising.
There is not much more that needs to be said.
Congratulations go to the campaigners, in the first
instance, because they made their case in a
moderate, persuasive and reasoned manner,
assisted by high-quality legal representation.
Congratulations must also go to the Executive. Let
us acknowledge its success. It would be churlish
and quite unjust were we on this side of the
chamber not to allow the Executive this moment of
praise.
As other members have said, the bill reflects
well on the Parliament, which has dealt with this
matter thoroughly and expeditiously and with a
degree of sympathy, which we all have for those
who find themselves in the situation with which the
bill is concerned. The legislation is, indeed, a
justification for the existence of the Parliament.
Everyone can take credit for the way in which the
matter has been dealt with and will, today, be
disposed of.

33383

21 MARCH 2007

15:28
Stewart Stevenson (Banff and Buchan)
(SNP): It is no great secret that we have some
fairly confrontational debates in this place from
time to time and that, although we speak this
afternoon in a spirit of consensus, not all parties
here have coalesced around a single view of the
world. It is therefore particularly pleasant that, in
the last stage 3 in this session of Parliament—the
remaining bill is a private bill, which has no stage
3—we coalesce around an issue in relation to
which there is not one scintilla of difference in our
objectives and not an iota of criticism of how those
objectives are being sustained by a bill.
It is good that we have found a way of pushing
the boundaries a little and of introducing a degree
of retrospection in respect of implementation of the
legislation. It is also good that, in doing so, we
have obtained the consent and support of all
parties involved in the matter, including not only
the sufferers but we parliamentarians. Let us note
that we are but bit players in the matter. The
people who have really brought deliverance to the
sufferers are those who progressed the issue by
campaigning on it and bringing it to MSPs’
attention. Those people are represented in the
gallery today.
There are, of course, members who have
campaigned on the matter for some time. I pay
tribute to Des McNulty and to my late colleague
Margaret Ewing, who raised the matter on behalf
of some of her constituents. However, in the
gallery today is someone who stands head and
shoulders above everyone else—quite literally. My
wife had only ever seen Frank Maguire on the
television, which of course gives us no sense of
scale. She did not realise that Mr Maguire—a
formidable legal intellect and a tremendous
campaigner for the sufferers—is somebody under
whose armpit I, at 5ft 11in, can comfortably walk.
He is an interesting character. I never want to get
on the wrong side of him.
A number of things have happened en route to
the point that we have reached today. The
Coulsfield procedures, which were mentioned
earlier, were an excellent first step because they
helped to resolve some of the sloth-like
procedures of the civil courts and deliver some
benefit. For every benefit in life, however, there is
almost always a disbenefit. In this case it proved
to be severe, so it is a privilege and pleasure to be
one of those who is playing a small part in
addressing that disbenefit.
We should commend the work that we have
done on the matter today and in recent weeks as a
case study that shows members in the next
session of Parliament how they can deal with
matters that are readily identified as not being
party-politically contentious. The Justice 1
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Committee and Parliament have dealt with the
subject thoroughly and with a shared objective.
They have the pleasure of sharing the outcome
and the merit that derives from it.
At stage 1, I said that the “British Journal of
Cancer” pinpoints how many people will suffer
from mesothelioma. I will expand on what I said
then. The journal suggests, on an epidemiological
basis, that there will be some 90,000 deaths in the
80 or so years from 1968 to 2050. Perhaps my
colleague Kenny MacAskill was only half right
when he said in his opening remarks that only a
few individuals are involved. At any point in time,
the
number
of
individuals
involved
is
comparatively modest, but over the period in
which we expect this terrible disease to affect
people in our society, a significant number of
people will be affected. We are all pleased to help
those who are sufferers today, but we are also
delivering an on-going benefit for the next 45
years and possibly longer. That will continue to
reflect well on today’s work. We support the bill.
15:33
The Deputy Minister for Communities (Des
McNulty): I am delighted to have the opportunity
to wind up this debate on the Rights of Relatives
to Damages (Mesothelioma) (Scotland) Bill, which
takes forward the work that I did on my member’s
bill last year and brings it to a successful
conclusion.
The consensus on the bill is welcome, but in a
sense it is slightly misleading because the history
of arguing for rights and compensation for
sufferers from asbestos-related diseases has been
a struggle. Many people have been involved in
that struggle. In particular, I pay tribute to Tony
Worthington MP, who was involved for a long time,
and to Margaret Ewing MP and MSP, who also
took up the sufferers’ cause. Over the years, they
consistently fought for the right thing, which is
justice for sufferers from asbestos-related
diseases.
The various groups—Clydeside Action on
Asbestos, the Tayside group and the STUC and
its various affiliates—have all played prominent
roles, but I want particularly to highlight the role
that has been played by the Clydebank Asbestos
Group, with which I have close contact, and to
highlight its work to develop the arguments for the
bill and to advance other cases and issues on
behalf of asbestos sufferers. It has a formidable
reputation—not just in Scotland but in the UK and,
increasingly, internationally—as a group that has a
clear perspective, direct campaigning methods
and a strong record of success. The reasons for
that include the fact that so many of the group
were involved in Upper Clyde Shipbuilders and
have a sense that class was a factor in people
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being exposed to asbestos in their working
conditions because of neglect as well as
ignorance. Their pursuit of the matter and the
methods that they have used are highly
commendable.
I want to thank many individuals. I obviously
thank Frank Maguire of Thompsons Solicitors, and
Iain Jamieson, who did so much to draft my bill. I
thank my researcher, David Halliday, who did so
much in taking the draft bill on and in producing a
consultation paper. I thank the officials in the
Executive’s bill team, who have done a terrific job
throughout, and I thank members of the Justice 1
Committee, led by Pauline McNeill. They have not
only been involved in working with ministers to
improve the bill, but Pauline McNeill and Bill Aitken
were also involved in earlier discussions about
how to speed up the treatment of cases. The bill
will act on that and it links with work that has been
done before.
I must congratulate the ministers who have been
involved. Hugh Henry, when the case and
arguments were brought to him, acknowledged
that there was a wrong that needed righting, and
Cathy Jamieson and Johann Lamont have taken
the bill through Parliament and have led us to the
point where Scotland is in advance of not just the
rest of the UK but, in many ways, other places in
the world in how we deal with compensation for
victims of asbestos. The bill not only makes us feel
good and that we are doing the right thing; through
it, we have advanced the interests of this category
of people further than others have.
Stewart Stevenson said that this is the last
Executive bill that will be passed in this session. It
is interesting that the last action of Parliament
before the previous summer recess was to pass a
legislative consent motion to overturn the House of
Lords ruling in the Barker v Corus case. The work
of the Scottish campaigners in particular was
instrumental in encouraging the Westminster
Parliament to consider the House of Lords
judgment and to find a way of overturning it. We
have also had some impact on benefits issues,
which have been addressed recently by John
Hutton in giving people benefit entitlement.
This is an excellent story—and not just for
Parliament. It is another mark of achievement by
campaigning organisations that have worked hard
for a cause over many years. Other such issues
will be brought forward, but over the past two or
three years campaigning organisations have had a
tremendous run of success. They have focused on
the issues that legislators—people such as
ourselves—can address and they have presented
them in ways that we can help them to resolve.
Thankfully, Parliament has been able to deal with
the specific matters.
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The bill will be very good legislation and I am
proud of having been involved in it. Parliament has
done the right thing and the bill does credit to
Parliament, although greatest credit is due to
campaigners. I hope that the greatest benefit will
be felt by the people who are contending with
mesothelioma. As other members have said,
many more such people are in the pipeline. The
contaminatory material is already in their bodies,
so they will end up dealing with mesothelioma. We
will remove an additional stress and dilemma for
those people, which is the right thing to do. Today
has been a good day for Parliament and I am
pleased to thank everyone who was involved in
the bill.
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