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Foreword
Purpose of the series
The aim of this series is to bring together in a single place all the official
Parliamentary documents relating to the passage of the Bill that becomes an Act of
the Scottish Parliament (ASP). The list of documents included in any particular
volume will depend on the nature of the Bill and the circumstances of its passage,
but a typical volume will include:
x
x
x
x
x
x
x
x

every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2”
and “As Passed”);
the accompanying documents published with the “As Introduced” print of the Bill
(and any revised versions published at later Stages);
every Marshalled List of amendments from Stages 2 and 3;
every Groupings list from Stages 2 and 3;
the lead Committee’s “Stage 1 report” (which itself includes reports of other
committees involved in the Stage 1 process, relevant committee Minutes and
extracts from the Official Report of Stage 1 proceedings);
the Official Report of the Stage 1 and Stage 3 debates in the Parliament;
the Official Report of Stage 2 committee consideration;
the Minutes (or relevant extracts) of relevant Committee meetings and of the
Parliament for Stages 1 and 3.

All documents included are re-printed in the original layout and format, but with minor
typographical and layout errors corrected. An exception is the Groupings of
Amendments for Stage 2 and Stage 3 (a list of amendments in debating order was
included in the original document to assist members during actual proceedings but is
omitted here as the text of the amendments is already contained in the Marshalled
Lists of Amendments for Stage 2 and Stage 3).
Documents in each volume are arranged in the order in which they relate to the
passage of the Bill through its various stages, from introduction to passing. The Act
itself is not included on the grounds that it is already generally available and is, in
any case, not a Parliamentary publication.
Outline of the legislative process
Bills in the Scottish Parliament follow a three-stage process. The fundamentals of
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified
by Chapter 9 of the Parliament’s Standing Orders. In outline, the process is as
follows:
x
x
x

Introduction, followed by publication of the Bill and its accompanying documents;
Stage 1: the Bill is first referred to a relevant committee, which produces a report
informed by evidence from interested parties, then the Parliament debates the Bill
and decides whether to agree to its general principles;
Stage 2: the Bill returns to a committee for detailed consideration of
amendments;

x

Stage 3: the Bill is considered by the Parliament, with consideration of further
amendments followed by a debate and a decision on whether to pass the Bill.

After a Bill is passed, three law officers and the Secretary of State have a period of
four weeks within which they may challenge the Bill under sections 33 and 35 of the
Scotland Act respectively. The Bill may then be submitted for Royal Assent, at which
point it becomes an Act.
Standing Orders allow for some variations from the above pattern in some cases.
For example, Bills may be referred back to a committee during Stage 3 for further
Stage 2 consideration. In addition, the procedures vary for certain categories of
Bills, such as Committee Bills or Emergency Bills. For some volumes in the series,
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft
Bill) may be included.
The reader who is unfamiliar with Bill procedures, or with the terminology of
legislation more generally, is advised to consult in the first instance the Guidance on
Public Bills published by the Parliament. That Guidance, and the Standing Orders,
are available for sale from Stationery Office bookshops or free of charge on the
Parliament’s website (www.scottish.parliament.uk).
The series is produced by the Legislation Team within the Parliament’s Chamber
Office. Comments on this volume or on the series as a whole may be sent to the
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP.
Notes on this volume
The Bill to which this volume relates followed the standard 3 stage process
described above.
The Local Government and Transport Committee issued a call for written evidence
at Stage 1 and received 18 submissions with a further 7 supplementary submissions.
Submissions associated with the oral evidence are included in the Stage 1 Report.
Other written evidence not in the Stage 1 Report is included in this volume after the
report.
The Finance Committee, Procedures Committee and Subordinate Legislation
Committee reported to the Local Government and Transport Committee on the Bill at
Stage 1. Their reports are included in Annexe A of the Stage 1 Report. However,
neither the written evidence received, nor the oral evidence taken, by those
committees was included in that Report. The written evidence received is, therefore,
included in this volume, as are minute and Official Report extracts relating to the oral
evidence taken.
Two pieces of correspondence from the Scottish Executive to the Local Government
and Transport Committee – including draft illustrative secondary legislation - were
not included in the Committee’s Stage 1 Report. These items are included in this
volume.

Forthcoming titles
The next titles in this series will be:
x
x
x
x

SPPB 110: Budget (Scotland) (No.4) Bill 2007
SPPB 111: Adult Support and Protection (Scotland) Bill 2006
SPPB 112: Prostitution (Public Places) (Scotland) Bill 2006
SPPB 113: Aquaculture and Fisheries (Scotland) Bill 2006
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Transport and Works (Scotland) Bill
Part 1—Orders authorising works etc.

1

ACCOMPANYING DOCUMENTS
Explanatory Notes, together with other accompanying documents, are printed separately as
SP Bill 66-EN. A Policy Memorandum is printed separately as SP Bill 66-PM.

Transport and Works (Scotland) Bill
[AS INTRODUCED]

5

An Act of the Scottish Parliament to provide for the making of orders related to, or to matters
connected with, the construction or operation of railways, tramways, other guided transport
systems, trolley vehicle systems and inland waterways; to make changes to procedures applicable
to orders and schemes under the Roads (Scotland) Act 1984, the Harbours Act 1964 and the
Pilotage Act 1987; to make further provision as regards grants for purposes relating to transport;
and for connected purposes.

PART 1
ORDERS AUTHORISING WORKS ETC.
Power to make orders
10

1

Orders as to transport systems and inland waterways
(1)

The Scottish Ministers may make an order relating to, or to matters connected with—
(a) the construction or operation of a transport system of any of the following
kinds—
(i)

a railway which starts, ends and remains in Scotland,

(ii) a tramway,

15

(iii) any system (other than a railway or tramway) using a mode of guided
transport,
(iv) a trolley vehicle system, or
(b) the construction or operation of an inland waterway.
(2)

20

2

Subject-matter of orders under section 1
(1)

25

The Scottish Ministers shall not make an order under paragraph (b) of subsection (1) if
in their opinion the primary object of the order could be achieved by means of an order
under the Harbours Act 1964 (c.40).

Without prejudice to the generality of section 1, the matters as to which provision may
be made by an order under that section include those set out in schedule 1.

SP Bill 66
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2
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(2)

An order under section 1 may make provision in relation to more than one scheme,
system or mode of transport.

(3)

An order under section 1 may—
(a) apply, modify or exclude any enactment which relates to any matter as to which
an order could be made under that section,

5

(b) make such amendments, repeals and revocations of enactments of local
application as appear to the Scottish Ministers to be necessary or expedient in
consequence of any provision of the order or otherwise in connection with the
order.
(4)

10

The provisions that may be made by an order under section 1 include any provision that
appears to the Scottish Ministers to be necessary or expedient for giving full effect to—
(a) any other provision of the order,
(b) any provision of an earlier order under that section, or
(c) any provision which is contained in—
(i)

15

an Act passed before the time when this Part of this Act is first wholly in
force, or

(ii) an instrument made under an Act before that time,
and which is of a kind which could be included in an order under that section.
(5)

An order under section 1 may make provision—
(a) as to the issuing of a fixed penalty notice in respect of an offence created by the
order,

20

(b) as to the enforcement of a fixed penalty under such a notice,
(c) authorising byelaws made by virtue of the order to include provision of the nature
referred to in paragraph (a) or (b) in respect of an offence created by the byelaws.
25

(6)

In subsection (5)(a), “fixed penalty notice” means a notice offering the opportunity, by
paying a fixed penalty, to discharge any liability to be convicted of the offence to which
the notice relates.

(7)

An order under section 1 shall not extinguish any public right of way over land unless
the Scottish Ministers are satisfied—
(a) that an alternative right of way has been or will be provided, or

30

(b) that the provision of an alternative right of way is not required.
3

Crown land
(1)

35

If the appropriate authority agrees—
(a) a relevant interest may be acquired compulsorily by virtue of an order under
section 1,
(b) any provision of this Act or of such an order (other than a provision by virtue of
which an interest in land is compulsorily acquired) may apply in relation to a
Crown interest, and

40


4

(c) any provision of an order under section 18 may apply in relation to a relevant
interest.
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Part 1—Orders authorising works etc.

3

(2)

In subsection (1), “a relevant interest” is an interest (not being itself a Crown interest)
which subsists in land in which there is a Crown interest.

(3)

In subsection (2), “Crown interest” means an interest—
(a) belonging to Her Majesty in right of the Crown,
(b) belonging to an office-holder in the Scottish Administration or to a government
department,

5

(c) held in trust for Her Majesty for the purposes of the Scottish Administration by
such an office-holder, or
(d) held in trust for Her Majesty for the purposes of a government department.
(4)

10

In this section, “the appropriate authority”, in the case of—
(a) land belonging to Her Majesty in right of the Crown and forming part of the
Crown Estate, means the Crown Estate Commissioners,
(b) other land belonging to Her Majesty in right of the Crown, means the officeholder in the Scottish Administration who, or as the case may be the government
department which, has management of the land,

15

(c) land belonging to, or held in trust for Her Majesty for the purposes of the Scottish
Administration by, such an office-holder, means that office-holder,
(d) land belonging to, or held in trust for Her Majesty for the purposes of, a
government department, means that government department.
(5)

20

It is for the Scottish Ministers to determine, for the purposes of this section, any
question arising as to what authority is the appropriate authority in relation to any land;
and their determination is final.
Procedure for making orders

4
25

Applications
(1)

The Scottish Ministers may make an order under section 1 on an application made to
them in accordance with rules made under this section.

(2)

The Scottish Ministers may make rules as to—
(a) the form of an application under this section,
(b) the documents and information to be submitted with the application,
(c) the giving of notice of the application (including the publication of any such
notice),

30

(d) consultation to be undertaken before the application is made, and
(e) any other steps to be taken—
(i)

(ii) in connection with the making of the application.

35

(3)

40

before the application is made, or

The power to make such rules includes power to make provision—
(a) for (or in connection with) requiring the Scottish Ministers, in such cases or
circumstances as may be prescribed in the rules, to give to a person who proposes
to make an application under this section an opinion on the information, if any, to
be supplied in connection with the application,
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4
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(b) as to the publicity to be given to any environmental information provided in
relation to an application under this section.
(4)

Any provision made—
(a) by virtue of subsection (2)(b) as to the provision of information by a relevant
authority to a person for the purposes of an application which the person proposes
to make, or

5

(b) by virtue of subsection (2)(d),
may include provision requiring compliance with general or special directions given by
the Scottish Ministers.
(5)

10

Rules under this section may include provision authorising the Scottish Ministers—
(a) to dispense with compliance with rules that would otherwise apply, or
(b) to require compliance with rules that would not otherwise apply,
in any case where they consider it appropriate to do so.

(6)

Rules under this section may provide for fees of such amounts as may be determined by,
or in accordance with, the rules to be payable to the Scottish Ministers in connection
with applications made under this section.

(7)

In subsection (4)(a), “relevant authority” means any authority in relation to which
Article 5(4) of Council Directive 85/337/EEC, as amended by Council Directive
97/11/EC, (authorities holding relevant information to make it available to the
developer) applies, and includes—

15

20

(a) the Scottish Ministers,
(b) Scottish Natural Heritage,
(c) the Scottish Environment Protection Agency,
(d) a local authority, and
(e) a National Park authority.

25

5

Cases where other Member States are affected
(1)

30

The power to make rules under subsection (2) of section 4 includes power to make, for a
case where an application has been made under that section and another Member State is
affected by the project in question, rules as to—
(a) the provision by the Scottish Ministers to—
(i)

the Member State,

(ii) authorities in that state, or
(iii) the public of that state,
of documents and information relating to the application,
35


6

(b) consultation by the Scottish Ministers with the Member State in connection with
the application, or
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5

(c) notification by the Scottish Ministers to the Member State of—
(i)

the decision, or

(ii) of matters relating to the decision,
on the application.
(2)

5

For the purposes of subsection (1), the cases where another Member State is affected by
a project are those cases where—
(a) it appears to the Scottish Ministers that the project would be likely to have
significant effects on the environment in the other Member State, or
(b) the other Member State is likely to be affected significantly by the project and
requests information relating to the application.

10

(3)

6
15

In this section “Member State” includes a state which is a contracting party to the
Agreement on the European Economic Area signed at Oporto on 2nd May 1992, as
adjusted by the Protocol signed at Brussels on 17th March 1993.
Orders made otherwise than on application

(1)

The Scottish Ministers may (without any application being made to them)—
(a) if it appears to them to be necessary or expedient to do so—
(i)

for the purpose of suspending or discontinuing any operations, or

(ii) in consequence of the abandonment or neglect of any works,
make an order under section 1,
(b) if any provisions of an order under that section appear to them to be spent, make
an order under that section repealing or revoking those provisions,

20

(c) if they think fit (and whether or not an order under that section might be made by
virtue of paragraph (a) or (b)), make by virtue of this paragraph an order under
that section.
25

(2)

An order made by virtue of subsection (1)(a) may include provision for the recovery by
the Scottish Ministers of any sum expended in—
(a) making the order, or
(b) carrying the provisions of the order into effect.

(3)
30

Where the Scottish Ministers propose to make an order by virtue of subsection (1), they
are to—
(a) prepare a draft of the order,
(b) publish a notice of that proposal, including such particulars as may be prescribed,
in the Edinburgh Gazette and in a local newspaper circulating in the area (or in
each of the areas) in which the proposals contained in the draft order are intended
to have effect, and

35

(c) give such further notice of the proposal as may be prescribed.
(4)

40

The power to make provision by rules under section 4 in relation to applications
includes power to make such corresponding provision as the Scottish Ministers consider
appropriate in relation to proposals to make orders by virtue of subsection (1); and in
subsection (3), “prescribed” means prescribed by rules under that section.
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6
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(5)

7
5

10

Without prejudice to the generality of subsection (4), in that subsection “corresponding
provision” includes provision by rules corresponding to such rules as are mentioned in
section 5(1).
Model provisions

(1)

The Scottish Ministers may issue guidance comprising model provisions for
incorporation in any draft orders which, in accordance with rules made under section 4,
may be required to be submitted with applications under that section.

(2)

Different guidance may be issued under this section for different cases or descriptions of
case or for different purposes.

8

Objections
(1)

The Scottish Ministers may make rules as to—
(a) the making of objections—
(i)

to an application under section 4, or

(ii) to a proposal to make an order by virtue of section 6,
(b) the information to be comprised within or submitted with any such objection,

15

(c) in the case of an objection made by virtue of paragraph (a)(i), the submission by
the person making the application of—
(i)

written representations, or

(ii) information,
in relation to the objection,

20

(d) the submission of further—
(i)

written representations, or

(ii) information,
(e) such other matters relating to the consideration of objections as appear to the
Scottish Ministers to be appropriate.

25

30

(2)

Subject to the following provisions of this section, the Scottish Ministers are not to
make a determination under section 11(2)(a) or (b) without first taking into
consideration the grounds of any objection in respect of which rules under this section
have been complied with.

(3)

If an objection is withdrawn or appears to the Scottish Ministers—
(a) to be frivolous or trivial, or
(b) to relate to matters concerned with the assessment of compensation, being matters
which fall to be determined by the Lands Tribunal for Scotland,

35


8

they may make a determination such as is mentioned in subsection (2) without further
consideration of the objection.
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7

(4)

Subsection (2) does not apply where the Scottish Ministers cause an inquiry to be held
under subsection (1) of section 9 or cause an objection to be dealt with in accordance
with subsection (2) of that section; but the Scottish Ministers are not to make a
determination under section 11(2) without first taking into consideration the report of
the person holding the inquiry or as the case may be of the person appointed under
section 9(2).

(5)

Rules under this section may include provision authorising the Scottish Ministers—

5

(a) to dispense with compliance with rules that would otherwise apply, or
(b) to require compliance with rules that would not otherwise apply,
in any case where they consider it appropriate to do so.

10

(6)

9

Inquiries and hearings
(1)

15

The Scottish Ministers are, as soon as practicable after giving dispensation or requiring
compliance under subsection (5), to publish in such manner as they consider appropriate
their reasons for doing so.

The Scottish Ministers may cause a public local inquiry to be held for the purposes of—
(a) an application under section 4, or
(b) a proposal by the Scottish Ministers to make an order by virtue of section 6.

(2)

The Scottish Ministers may give to a person who makes an objection in accordance with
rules under section 8 an opportunity of appearing before and being heard by a person
appointed by the Scottish Ministers for the purpose.

(3)

Where a person within subsection (4)—

20

(a) makes an objection, and
(b) informs the Scottish Ministers in writing of a wish for the objection to be referred
to an inquiry or dealt with in accordance with subsection (2),
then, unless section 8(3) applies, the Scottish Ministers must either cause an inquiry to
be held or, if they so determine, cause the objection to be dealt with in accordance with
subsection (2).

25

(4)

The persons within this subsection are—
(a) the local authority for an area in which any works authorised by the proposed
order are to be carried out,

30

(b) the National Park authority for a National Park in which any works authorised by
the proposed order are to be carried out, and
(c) where the proposals include the compulsory acquisition of land, any person who,
if the Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 (c.42)
applied to the acquisition, would be entitled to a notice under paragraph 3(b) of
the First Schedule to that Act (notice to owners, lessees and occupiers, etc.).

35

10

Procedure at inquiries and hearings
(1)

40

The Scottish Ministers may make rules regulating the procedure to be followed in
connection with—
(a) an inquiry held under section 9,


9

8
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(b) a hearing held under subsection (2) of that section.
(2)

Rules under this section may regulate procedure—
(a) in connection with the conduct of proceedings at such an inquiry or hearing,
(b) in connection with matters preparatory or subsequent to such an inquiry or
hearing.

5

(3)

Subsections (2) and (4) to (8) of section 210 of the Local Government (Scotland) Act
1973 (c.65) (attendance and evidence at, and expenses of, inquiries) apply to an inquiry
held under section 9 as they apply to a local inquiry under that Act.

(4)

Subsections (6) to (8) of section 210 of the Local Government (Scotland) Act 1973
apply to a hearing held under section 9(2) as they apply to a local inquiry under that Act.

(5)

Before making rules under this section, the Scottish Ministers must consult the Council
on Tribunals and that Council must consult its Scottish Committee.

10

11

Making or refusal of orders under section 1
(1)

This section applies where—
(a) an application is made to the Scottish Ministers under section 4, or

15

(b) they propose to make an order by virtue of section 6,
and the requirements of the preceding provisions of this Act in relation to any objections
have been satisfied.
(2)

The Scottish Ministers may determine—
(a) to make an order under section 1 which gives effect to the proposals concerned
without modification,

20

(b) to make an order under that section which gives effect to those proposals with
modifications, or
(c) not to make an order.
25

(3)

Without prejudice—
(a) to the generality of paragraph (c) of subsection (2), and
(b) to subsection (4),
where this section applies by virtue of paragraph (a) of subsection (1) but the Scottish
Ministers consider that any of the objects of the order applied for could be achieved
other than by means of such an order, they may on that ground determine to decline to
make an order.

30

(4)

The Scottish Ministers’ powers under subsection (2) include the power to make a
determination in respect of some only of the proposals concerned, while making a
separate determination in respect of, or deferring consideration of, others (and
accordingly the power to make an order under section 1 includes power to make two or
more orders on the same application).

(5)

Where the Scottish Ministers propose to make an order giving effect, with
modifications, to the proposals concerned being modifications which in their opinion
make a substantial change in the proposals, they are—

35

40


10

(a) to notify any person who appears to them likely to be affected by the change,
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9

(b) to give that person an opportunity to make representations to them about the
modifications within such period as they may specify in the notification, and
(c) before making the order, to consider any representations timeously made to them
by that person.
(6)

5

12
10

Subject to section 13(3)(b), an order under section 1 comes into force on the date on
which the notice required by section 12(1)(c) is first published unless a later date for its
coming into force is specified in the order (in which case it comes into force on that later
date).
Publicity for making or refusal of order

(1)

As soon as practicable after making a determination under subsection (2) of section 11,
the Scottish Ministers are—
(a) where the determination is made by virtue of paragraph (a) of subsection (1) of
that section, to give notice of it to the person who applied for the order,
(b) to give notice of the determination—
(i)

15

to every person who made an objection which, in accordance with section
9, was referred to an inquiry or hearing, and

(ii) to such other persons (if any) as may be prescribed, and
(c) to publish in the Edinburgh Gazette a notice of the determination.
(2)
20

25

Any notice—
(a) under subsection (1) must give such information as to the terms of the order made
(or where the determination was not to make an order, of the order applied for or
as the case may be which the Scottish Ministers had proposed to make) as they
consider appropriate and in particular must, where the determination is made by
virtue of paragraph (a) of section 11(1), state the name and address of the person
who applied for the order,
(b) under subsection (1)(a) or (b)—
(i)

must include the terms of the determination,

(ii) must state the reasons for the determination and the considerations upon
which it is based,
30

(iii) must give information as to what provision was made for public
participation in the decision making upon which the determination is based,
and
(iv) must give information regarding the right to challenge the validity of the
determination and the procedures for doing so, and

35

(c) under subsection (1)(c)—
(i)

must include the terms of the determination,

(ii) must state that notice given under subsection (1)(a) or (b) contains such
statement and information as is mentioned in sub-paragraphs (ii) to (iv) of
paragraph (b), and
40

(iii) must give information as to where a copy of that notice may be obtained.
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(3)

Where any statutory instrument containing the order requires to be laid before the
Parliament under section 13, any notice giving information under sub-paragraph (iv) of
subsection (2)(b) must intimate that the statutory instrument cannot come into force
unless the Parliament, by resolution, approves the instrument.

(4)

Where a determination under section 11 relates to an application or proposal to which
this subsection applies, any notice given under subsection (1) as respects that
determination must state that, before the Scottish Ministers made the determination,
they—
(a) considered the environmental statement,
(b) complied with any obligations under section 8 in respect of any objection which
was—

10

(i)

made in accordance with rules under that section, and

(ii) related to that statement, and
(c) considered, or referred to an inquiry under section 9(1) or a person appointed
under section 9(2), any representation (other than an objection) which was—

15

(i)

duly made to them, and

(ii) related to that statement.
(5)

In subsection (4), the “environmental statement” means a statement—
(a) which is required, by rules under section 4—
(i)

20

to accompany an application under that section, or

(ii) to be prepared in connection with the publication of a notice of a proposal
to make an order by virtue of section 6, and
(b) which sets out particulars of the likely impact on the environment of the
implementation of the order applied for or proposed.
25

(6)

If, in a case where subsection (4) has effect, an order is to be made, any notice under
subsection (1) must also contain a description of main measures to avoid, reduce and (if
possible) remedy major adverse environmental effects.

(7)

Subsection (4) applies to any application under section 4 for an order, and any proposal
to make an order by virtue of section 6, where the order would authorise works or other
projects in a class—

30

(a) listed in Annex 1 to the relevant directive, or
(b) listed in Annex II to that directive which are, by virtue of their nature, size or
location, likely to have significant effects on the environment.
(8)
35

An organisation mentioned in the definition of “the public concerned” in Article 1(2) of
the relevant directive is deemed for the purposes of—
(a) sub-paragraph (a) of Article 10a of that directive to have an interest, and
(b) sub-paragraph (b) of Article 10a to have rights capable of being impaired.

(9)
40
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In subsections (7) and (8), references to the relevant directive are to Council Directive
85/337/EEC (as amended by Council Directives 97/11/EC and 2003/35/EC) on the
assessment of the effects of certain public and private projects on the environment.
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(10) The Scottish Ministers are to send a copy of any notice—
(a) given under subsection (1), and
(b) required by subsection (4) to contain a statement such as is provided for in that
subsection,
5

to each person mentioned in subsection (11).
(11) The persons are those who (either or both)—
(a) made an objection to which paragraph (b) of subsection (4) refers, being an
objection which was not referred to an inquiry or hearing in accordance with
section 9,

10

(b) made a representation to which paragraph (c) of subsection (4) refers.
(12) Where by virtue of—

15

(a) paragraph (a) of section 11(1) the Scottish Ministers make a determination under
section 11(2), the person who applied for the order is to publish in a local
newspaper circulating in the area (or in each of the areas) in which the proposals
contained in the application,
(b) paragraph (b) of section 11(1) the Scottish Ministers make such a determination,
they are to publish in a local newspaper circulating in the area (or in each of the
areas) in which the proposals contained in the draft order prepared by them under
section 6(3)(a),

20

25

are or were intended to have effect a notice which includes the terms of the
determination and a copy of the statement and information published under subsection
(2)(c).
(13) Subject to subsection (14), as soon as practicable after the making of an order under
section 1, the person who applied for the order is (or, where the order is made by virtue
of section 6, the Scottish Ministers are)—
(a) to lay before the Scottish Parliament a copy of the order, and of any plan or book
of reference prepared in connection with the application (or as the case may be in
connection with the proposal to make the order),

30

(b) to deposit with each relevant authority in whose area works authorised by the
order are to be carried out—
(i)

a copy of the order, and

(ii) a copy of each of those other documents (or of so much of the documents
as is relevant to the carrying out of those works in the area of the authority
in question).
35

(14) Subsection (13)(a) does not apply where the order is contained in a statutory instrument
to which section 13(3) applies.
(15) Where a plan or book of reference is revised before the order is made, the reference in
subsection (13)(a) is to the later (or as the case may be the latest) version.

40

(16) A relevant authority are (or as the case may be is) to make available for inspection by
any person, free of charge at all reasonable hours, any documents deposited under
subsection (13)(b) with the authority.
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(17) In subsections (13)(b) and (16), “relevant authority” means—
(a) a local authority, or
(b) a National Park authority.
(18) In subsection (1)(b)(ii), “prescribed” means prescribed under this subsection by the
Scottish Ministers by order.

5

13

“Developments of national significance” etc.: special procedure
(1)

Subsection (3) applies to a statutory instrument containing an order under section 1 if—
(a) the order authorises the carrying out of work which would constitute a national
development, or
(b) the Scottish Ministers so direct.

10

15

(2)

In subsection (1), the reference to a “national development” is to any development
(within the meaning of the Town and Country Planning (Scotland) Act 1997 (c.8)) for
the time being designated under section 3A(4)(b) of that Act (which relates to the
content of the National Planning Framework) as a national development.

(3)

The statutory instrument—
(a) is to be laid before the Parliament together with a copy of any plan or book of
reference prepared in connection with the application (or as the case may be in
connection with the proposal to make the order), and
(b) cannot come into force unless the Parliament, by resolution, approves the
instrument.

20

(4)

As soon as practicable after the Parliament has decided whether or not to approve the
instrument, the Scottish Ministers are to publish a notice in—
(a) the Edinburgh Gazette, and
(b) a local newspaper circulating in the area (or each of the areas) in which the
provisions of the order in question will have, or would have had, effect.

25

(5)

A notice under subsection (4)—
(a) must state that the Parliament has, or as the case may be has not, passed a
resolution approving the instrument, and
(b) where a resolution has been passed, must give information regarding—
(i)

30

when the order will come into force, and

(ii) the right to challenge the validity of the order and the procedures for doing
so.
(6)
35

An instrument containing an order which revokes, amends or re-enacts an instrument
laid before the Parliament under subsection (3)(a) is not subject to the procedure to
which the instrument revoked, amended or re-enacted was subject.
Consents etc. under other enactments

14

Consents etc. under other enactments
(1)
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This section applies to relevant proposals which give rise to a requirement for—
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(a) the giving of a consent, permission or licence under any enactment, or
(b) the making or confirmation of an order under any enactment.
(2)

For the purposes of subsection (1), a proposal is a relevant proposal if it is—
(a) the subject of an application under section 4, or
(b) intended to be given effect to by an order made by virtue of section 6.

5

10

(3)

The Scottish Ministers may make regulations regarding any requirement referred to in
subsection (1) which (leaving out of account any provision in the regulations) would not
be removed by the order to which the application relates or to be made by virtue of
section 6 (as the case may be).

(4)

The regulations may make provision—
(a) that the making of the order in question will remove the requirement for—
(i)

the consent, permission or licence, or

(ii) the making or confirmation of an order under any enactment,
(b) that the making of the order in question will have the effect that—
(i)

15

the consent, permission or licence is deemed to be given, or

(ii) an order under any enactment is deemed to be made or confirmed,
(c) for securing that—
(i)

the procedure for obtaining, or otherwise relating to, the consent,
permission, licence, order or confirmation, and

(ii) the procedure relating to the application made under section 4 or the
procedure under section 6 (as the case may be),

20

are wholly or partly assimilated (and in particular that proceedings relating to the
one may be held concurrently with proceedings relating to the other).
(5)

The regulations may include provision—
(a) excluding or modifying the application of any enactment,

25

(b) authorising the Scottish Ministers to give directions or take such other steps as
they consider appropriate for the purpose of the regulations.
15

Town and country planning
(1)

30

In section 57 of the Town and Country Planning (Scotland) Act 1997 (c.8) (power to
deem planning permission to be granted in certain cases where development is
authorised by a government department), after subsection (2) insert—
“(2A) On making an order under section 1 of the Transport and Works (Scotland) Act
2006 which includes provision for development, the Scottish Ministers may
direct that planning permission for that development shall be deemed to be
granted, subject to such conditions (if any) as may be specified in the
direction.”.

35

(2)

In Schedule 14 to that Act (blighted land), after paragraph 15 add—
“16.

40

This paragraph applies to land—
(a) the compulsory acquisition of which is authorised by an order under
section 1 of the Transport and Works (Scotland) Act 2006,
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(b) which falls within the limits of deviation within which powers of
compulsory acquisition conferred by such an order are exercisable, or
(c) which is the subject of a proposal, contained in an application made in
accordance with rules under section 4 of that Act or in a draft order
prepared under section 6(3) of that Act, that it should be such land.”.

5

Miscellaneous
16

Validity of orders under section 1
(1)

If a person aggrieved by an order under section 1 desires to question the validity of it, or
of any provision contained in it, on the ground—
(a) that it is not within the powers of this Act, or

10

(b) that any requirement imposed by or under this Act has not been complied with,
that person may, within the period of 42 days beginning with the relevant day, make an
application for the purpose to the Court of Session.
(2)

In subsection (1), “the relevant day” is—
(a) where the order is one in respect of which a notice requires to be published under
section 13(4)(a), the day on which that notice is published, or

15

(b) in any other case, the day on which the notice required by section 12(1)(c) is
published.
(3)

(a) may by interim order suspend the operation of the order, or of any provision
contained in it, either generally or in so far as it affects any property of the
applicant, until the final determination of the proceedings, and

20

(b) if satisfied that the order or any provision contained in it is not within the powers
of this Act, or that the interests of the applicant have been substantially prejudiced
by a failure to comply with any requirement imposed by or under this Act, may
quash the order or any provision contained in it, either generally or in so far as it
affects any property of the applicant.

25

(4)

30

17
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Subject to subsections (1) and (3), an order under section 1 shall not, either before or
after it has been made, be questioned in any legal proceedings whatever.
Powers of certain bodies to apply for, or object to, order under section 1

(1)

A body which has power to promote or power to oppose a Bill (whether a Bill in the
Scottish Parliament or in the Parliament of the United Kingdom) also has power to apply
for, or as the case may be to object to, an order under section 1.

(2)

Where the power of a body to promote or oppose a Bill is subject to any condition then,
subject to subsection (3), the corresponding power conferred on the body by subsection
(1) is subject to the like condition.

(3)

The power conferred by subsection (1) on the British Waterways Board is exercisable
without the consent of the Scottish Ministers.

(4)

Subsection (1) is without prejudice to any right of a person other than a body described
in that subsection to apply for, or object to, an order under section 1.

35

40

On an application under subsection (1), the Court—
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15

Access to land
(1)

The Scottish Ministers may by order make provision as regards—
(a) authorising prospective applicants for orders under section 1 to enter land for
purposes connected with construction, operation or works to which the order
would relate, or

5

(b) entry by the Scottish Ministers to land for purposes connected with construction,
operation or works to which an order made by virtue of section 6 would relate.
(2)
10

Without prejudice to the generality of paragraphs (a) and (b) of subsection (1)—
(a) if provision is made under paragraph (a) of that subsection it may include
provision as to—
(i)

conditions that must be met before authorisation is applied for,

(ii) the manner of applying for authorisation,
(iii) intimation that authorisation has been applied for,
15

(iv) affording an opportunity to make representations as respects the
authorisation applied for (and may include provision affording any person
who has made such representations an opportunity to be heard),
(v) conditions that must be met before authorisation is granted,
(vi) the attaching of conditions and limitations to any authorisation granted,

20

(vii) a right of appeal to the sheriff in relation to an authorisation granted or in
relation to any decision to attach, or decline to attach, conditions or
limitations to an authorisation granted,
(viii) the recovery of compensation for, or the making good of, any damage done
in entering, or in consequence of entering, land,

25

(ix) the resolution of any dispute as to compensation payable for damage done
in entering, or in consequence of entering, land,
(x) a right of entry to land being conferred by the sheriff by warrant where
entry to which a person is entitled by virtue of this section is refused or in
such other circumstances as the Scottish Ministers consider appropriate,
and

30

(xi) an offence of wilfully obstructing a person upon whom a right of entry has
been so conferred,
(b) if provision is made under paragraph (b) of that subsection it may include
provision as to—
(i)

35

intimation that entry is proposed,

(ii) affording an opportunity to make representations as respects the proposed
entry (and may include provision affording any person who has made such
representations an opportunity to be heard),
(iii) conditions and limitations in relation to the proposed entry,
(iv) a right of appeal to the sheriff in relation to the proposed entry,

40

(v) the recovery of compensation for, or the making good of, any damage done
in entering, or in consequence of entering, land,
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(vi) the resolution of any dispute as to compensation payable for damage done
in entering, or in consequence of entering, land,
(vii) a right of entry to land being conferred by the sheriff by warrant where
entry to which a person is entitled by virtue of this section is refused or in
such other circumstances as the Scottish Ministers consider appropriate,
and

5

(viii) an offence of wilfully obstructing a person upon whom a right of entry has
been so conferred, and
(c) the purposes mentioned in paragraphs (a) and (b) of that subsection may include
inspecting or surveying land to be entered or any other land.

10

19

Service of notices and other documents
(1)

A notice or other document required or authorised to be served for the purposes of this
Act—
(a) may be served by post,

15

(b) may be delivered, or

20

(c) in a case where an address for service of a notice or document of the kind in
question (or of notices or documents generally) using electronic means has been
given by the person on whom the notice or document is to be served, may be
transmitted by electronic means in accordance with the conditions set out in
subsection (2).
(2)

The conditions are that the notice or other document is—
(a) capable of being accessed by the person mentioned in subsection (1)(c),
(b) legible in all material respects, and
(c) in a form sufficiently permanent to be used for subsequent reference,
and for the purposes of paragraph (b), “legible in all material respects” means that the
information contained in the notice or document is available to that person to no lesser
extent than it would be if served as a notice or document in printed form.

25

(3)

Where the person on whom a notice or other document to be served for the purposes of
this Act is—
(a) a body corporate other than a limited liability partnership, the notice or document
is duly served if it is served on the secretary or clerk of that body,

30

(b) a limited liability partnership, the notice or document is duly served if it is served
on a member of the partnership,
(c) a partnership other than a limited liability partnership, the notice or document is
duly served if it is served on a member of the partnership or on a person having
the control or management of the partnership business.

35

(4)

40
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For the purposes of paragraph 4 of Schedule 1 to the Scotland Act 1998 (Transitory and
Transitional Provisions) (Publication and Interpretation etc. of Acts of the Scottish
Parliament) Order 1999 (S.I. 1999/1379) (references to service by post) as it applies for
the purposes of this section, the proper address of any person in relation to the service
on the person of a notice or document under subsection (1) is, if an address for service
has been given by the person, that address and otherwise—
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(a) in the case of service by virtue of—
(i)

paragraph (a) of subsection (3), the registered or principal office of the
body corporate,

(ii) paragraph (b) of that subsection, the registered or principal office of the
partnership,

5

(iii) paragraph (c) of that subsection, the principal office of the partnership, and
(b) in any other case, the person’s last known address at the time of service.
(5)
10

Where for the purposes of this Act a notice or other document is required or authorised
to be served on a person as having an interest in, or as the occupier of, land and the
person’s name or address cannot be ascertained after reasonable inquiry, the notice may
be served by—
(a) addressing it to the person by name or by the description of “owner”, or as the
case may be “occupier”, of the land (describing it), and
(b) leaving it either—
(i)

15

in the hands of a person who is, or appears to be, resident or employed on
the land, or

(ii) conspicuously affixed to some building or object on the land.
(6)

This section—
(a) is not to be taken to exclude the employment of any method of service not
expressly provided for by it, and

20

(b) in particular, is without prejudice to any provision made by virtue of section
4(2)(c) or 6(3)(c) in relation to service of notice on such persons as are mentioned
in sub-paragraphs (ii) to (iv) of paragraph 3(b) of the First Schedule to the
Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 (c.42)
(service of notice on holder of personal real burden, on owner of benefited
property or on owners’ association).

25

20

Annual report
(1)

The Scottish Ministers are, by 1st. October in each year after the year of Royal Assent,
to prepare a report on—
(a) such orders as were, in the relevant period, made (or by virtue of section 11(2)(c)
not made) under section 1,

30

(b) such applications as were made by virtue of section 4 (whether in the relevant
period or before it commenced) and remained current as at the date that period
ended, and
(c) such proposals as were (whether in the relevant period or before it commenced)
the subject of a notice published under section 6(3)(b) and remained current as at
that date.

35

(2)

Without prejudice to the generality of subsection (1), the report is to include—
(a) details of each order, and as the case may be of—

40

(i)

each applicant and application, or

(ii) each proposal,
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(b) where the Scottish Ministers have—
(i)

dealt with an application,

(ii) made, or determined not to make, an order notice of the proposal for which
was published under section 6(3)(b), or
(iii) made a direction under section 13(1)(b),

5

a summary of the reasons which they had for doing as they did,
(c) in relation to each order made during the relevant period (or which the Scottish
Ministers have, during that period, determined not to make)—
(i)
10

on an application, the length of time which elapsed between the application
being made and the date on which the order (or determination) was made,
or

(ii) other than on an application, the length of time which elapsed between
notice of the proposal to make the order being published under section
6(3)(b) and that date.
15

(3)

The Scottish Ministers are to lay a copy of the report before the Parliament and are to
publish the report.

(4)

In this section the “relevant period” means the period of 12 months which ends on 31st.
July in the year in which the report is prepared (except that in the case of the report first
prepared under this section, it means the period which begins on the day on which
section 1 comes into force and ends on 31st. July in the year in which the report is
prepared).

20

21

Orders under the Light Railways Act 1896
No order is to be made under the Light Railways Act 1896 (c.48) by the Scottish
Ministers on or after the day on which section 1 (of this Act) comes into force.

25

22

Interpretation
(1)

In this Part, except where the context otherwise requires—
“carriageway” has the same meaning as in the Roads (Scotland) Act 1984 (c.54),

30

“guided transport” means transport by vehicles guided by means external to the
vehicles (whether or not the vehicles are also capable of being operated in some
other way),
“inland waterway” includes both natural and artificial waterways, and waterways
within parts of the sea, but not any waterway managed or maintained by a person
who is a harbour authority (within the meaning of the Harbours Act 1964 (c.40))
in relation to the waterway,

35

“local authority” means a council constituted under section 2 of the Local
Government etc. (Scotland) Act 1994 (c.39),
“railway” means a system of transport employing parallel rails which—
(a) provide support and guidance for vehicles carried on flanged wheels, and
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(b) form a track which either is of a gauge of at least 350 millimetres or
crosses a carriageway (whether or not on the same level),
but does not include a tramway,
“road” means a road within the meaning of section 107 of the New Roads and
Street Works Act 1991 (c.22), together with land on the verge of a road or
between two carriageways,

5

“tramway” means a system of transport used wholly or mainly for the carriage of
passengers and employing parallel rails which—
(a) provide support and guidance for vehicles carried on flanged wheels, and
(b) are laid wholly or mainly along a road or in any other place to which the
public has access (including a place to which the public has access only on
making a payment),

10

“trolley vehicle system” means a system of transport by vehicles constructed or
adapted for use on roads without rails under electric power transmitted to them by
overhead wires (whether or not there is in addition a source of power on board the
vehicles),

15

“vehicle” includes mobile traction unit.
(2)

References in this Part to rights over land include references to rights to do, or to place
and maintain, anything in, on or under land or in the air-space above its surface.

PART 2

20

MISCELLANEOUS AMENDMENTS
23

25

Amendment of Roads (Scotland) Act 1984
(1)

The Roads (Scotland) Act 1984 (c.54) is amended as follows.

(2)

After section 143, insert—
“143A
(1)

“Developments of national significance” etc.: special procedure
Subsection (4) below applies to a statutory instrument which—
(a) contains an order or a scheme under section 5 or 7 of this Act; or
(b) confirms a scheme under section 7 of this Act,
and which falls within subsection (2) below.

30

(2)

A statutory instrument falls within this subsection if—
(a) the order or scheme in question authorises the carrying out of work
which would constitute a national development; or
(b) the instrument is the subject of a direction by the Scottish Ministers
under this paragraph.

35

(3)

In paragraph (a) of subsection (2) above, the reference to a “national
development” is to any development (within the meaning of the Town and
Country Planning (Scotland) Act 1997) for the time being designated under
section 3A(4)(b) of that Act as a national development.

(4)

The statutory instrument—
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(a) is to be laid before the Scottish Parliament; and
(b) cannot come into force unless the Scottish Parliament, by resolution,
approves the instrument.”.
(3)

5

In Schedule 2 (validity and date of operation of orders and schemes)—
(a) in paragraph 1—
(i)

the existing words from “stating” to “confirmed” become sub-paragraph
(a),

(ii) the word “and” where it occurs for the second time is repealed,
(iii) the existing words from “naming” to “hours” become sub-paragraph (b),
and

10

(iv) after that sub-paragraph, add—
“(c) if subsection (4) of section 143A of this Act does not apply to the
statutory instrument containing or confirming the scheme or order,
giving information regarding—
(i)

15

the date on which the scheme or order will become operative; and

(ii) the right to challenge the validity of the scheme or order and the
procedure for doing so; and
(d) if that subsection does apply to the relevant statutory instrument, stating
that the instrument cannot come into force until the Scottish Parliament,
by resolution, approves it.”,

20

(b) after that paragraph, insert—
“1A

25

As soon as may be after the Scottish Parliament has decided whether or not to
approve a statutory instrument under section 143A(4)(b) of this Act, the
Scottish Ministers shall publish in the Edinburgh Gazette, and in such other
manner as they think best adapted for informing persons affected, a notice—
(a) stating that the Parliament has, or as the case may be has not, passed a
resolution approving the instrument; and
(b) where a resolution has been passed, providing information regarding—
(i)

30

the date on which the relevant scheme or order will become
operative;

(ii) the place where a copy of it may be inspected free of charge at all
reasonable hours; and
(iii) the right to challenge the validity of the scheme or order and the
procedure for doing so.”, and
35

(c) in paragraph 2—
(i)

the existing words from “the date” to “published” become sub-paragraph
(a), and

(ii) after that sub-paragraph, insert “or
40
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(b) in a case where a notice under paragraph 1A above is required, the date
on which that notice is first published,”.
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Amendment of Harbours Act 1964
(1)

The Harbours Act 1964 (c.40) is amended as follows.

(2)

After section 54, insert—
“54A
(1)

5

“Developments of national significance” etc.: special procedure
Subsection (4) below applies to a statutory instrument which—
(a) contains a harbour revision order or a harbour empowerment order; and
(b) falls within subsection (2) below.

(2)

A statutory instrument falls within this subsection if—
(a) the order in question authorises the carrying out of work which would
constitute a national development; or

10

(b) the instrument is the subject of a direction by the Scottish Ministers
under this paragraph.
(3)

In paragraph (a) of subsection (2) above, the reference to a “national
development” is to any development (within the meaning of the Town and
Country Planning (Scotland) Act 1997) for the time being designated under
section 3A(4)(b) of that Act as a national development.

(4)

The statutory instrument—

15

(a) is to be laid before the Scottish Parliament; and
(b) cannot come into force unless the Scottish Parliament, by resolution,
approves the instrument.

20

(5)

25

(3)

An instrument containing an order which revokes, amends or re-enacts an
instrument laid before the Parliament under subsection (4)(a) above is not
subject to the procedure to which the instrument revoked, amended or reenacted was subject.”.

In Schedule 3 (procedure on harbour revision and empowerment orders)—
(a) in sub-paragraph (2) of paragraph 24, for head (c) and the word “and” which
precedes it substitute—
“(c) if subsection (4) of section 54A of this Act does not apply to the
statutory instrument containing the order, give information regarding—
(i)

30

the date on which the order comes into operation, and

(ii) the right to challenge the validity of the order and the procedure
for doing so, and
(d) if that subsection does apply to the statutory instrument containing the
order, state that the instrument cannot come into force until the Scottish
Parliament, by resolution, approves it.”,

35

(b) after that sub-paragraph, add—
“(3)

40

As soon as possible after the Scottish Parliament has decided whether or not to
approve under section 54A(4)(b) of this Act a statutory instrument containing a
harbour revision order, the applicant for that order shall publish by Gazette and
local advertisement a notice—
(a) stating that the Parliament has, or as the case may be has not, passed a
resolution approving the instrument, and
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(b) where a resolution has been passed, providing information regarding—
(i)

the place where a copy of the order and any map annexed to it may
be inspected at all reasonable hours,

(ii) the date on which the order comes into operation, and
(iii) the right to challenge the validity of the order and the procedure
for doing so.”,

5

(c) in sub-paragraph (2) of paragraph 31, for the words from “state” to the end
substitute “contain the information specified in paragraph 24(2)”, and
(d) after that sub-paragraph, add—
“(3)

10

15

(4)

As soon as possible after the Scottish Parliament has decided whether or not to
approve under section 54A(4)(b) of this Act a statutory instrument containing a
harbour revision order made by the Scottish Ministers of their own motion,
those Ministers shall publish by Gazette and local advertisement a notice
containing the information specified in head (a) of sub-paragraph (3) of
paragraph 24 and, if appropriate, that specified in head (b) of that subparagraph.”.

In paragraph 3(5) of Schedule 4 (procedure on harbour reorganisation schemes:
objections)—
(a) the words “an inquiry to be held with respect to” are repealed,
(b) after the words “not withdrawn” insert “to be considered—

20

(a) at an inquiry;
(b) at a hearing before a person appointed by the Scottish Ministers; or
(c) by way of written representations,”, and
(c) for the words “the holding of an inquiry with respect thereto” substitute “being
considered in any of these ways”.

25

25

Amendment of Pilotage Act 1987
After section 1 of the Pilotage Act 1987 (c.21), insert—
“1A
(1)

30

Procedure on orders under section 1
Where the Scottish Ministers propose to make an order under section 1 above
(other than under subsection (4) of that section), they must before doing so—
(a) publish a notice—
(i)

in a newspaper circulating in the area in which the provisions of
the order will have most effect;

(ii) in the Edinburgh Gazette; and
(iii) in such other publication as seems to them appropriate; and

35

(b) send a copy of the notice to such persons as they consider may be
affected by the order.
(2)
40
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Where the Scottish Ministers propose to make an order under subsection (4) of
section 1 above, the harbour authority which made application under that
subsection must, before the order is made—
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(a) publish a notice—
(i)

in a newspaper circulating in the area in which the provisions of
the order will have most effect;

(ii) in the Edinburgh Gazette; and
(iii) in such other publication as may be directed by the Scottish
Ministers; and

5

(b) send a copy of the notice—
(i)

to such persons as they consider may be affected by the order, and

(ii) to such other persons as the Scottish Ministers may direct.
10

(3)

A notice under subsection (1) or (2) above must—
(a) contain a summary of the contents of the proposed order;
(b) specify a place where a copy of the proposed order (and of any related
map or plan) is available for public inspection; and
(c) provide details as to the making to the Scottish Ministers of objections to
the proposed order by a date specified in the notice (that date being no
less than 42 days after the first date of publication of the notice in terms
of paragraph (a)(i) of subsection (1) or (2) above).

15

(4)
20

Where a harbour authority affected by the proposed order makes an objection
to the Scottish Ministers by the date specified in the notice, the Scottish
Ministers shall arrange for the objection to be considered—
(a) at a public local inquiry; or
(b) at a hearing before a person appointed by them.

(5)
25

Where the Scottish Ministers receive any other objection by the date specified
in the notice and they do not consider the objection to be frivolous or trivial,
they shall arrange for the objection to be considered—
(a) at a public local inquiry;
(b) at a hearing before a person appointed by them; or
(c) by way of written representations.

(6)

The Scottish Ministers are to have regard to—
(a) a report by the person conducting any inquiry or hearing under
subsection (4) or (5) above; and

30

(b) any written representations in terms of subsection (5)(c) above,
before deciding whether or not to make the proposed order (with or without
modifications).
35

(7)

After an order has been made, the Scottish Ministers or, where the order is
made under subsection (4) of section 1 above, the harbour authority which
made application under that subsection must—
(a) publish a notice—
(i)

40

in a newspaper circulating in the area in which the provisions of
the order will have most effect; and

(ii) in the Edinburgh Gazette; and
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(b) send a copy of the notice to—
(i)

any person to whom a copy notice was sent under paragraph (b) of
subsection (1) or (2) above, as the case may be;

(ii) any person whose objection was considered at an inquiry or
hearing under subsection (5) above; and

5

(iii) any other person whom the Scottish Ministers consider
appropriate.
(8)

A notice under subsection (7) above must—
(a) state that the order has been made;
(b) specify the date on which it comes into force; and

10

(c) specify a place where a copy of the order is available for public
inspection.”.
26
15

Amendment of Transport (Scotland) Act 2001
In section 70 of the Transport (Scotland) Act 2001 (asp 2) (grants for transport-related
purposes), after subsection (1) insert—
“(1A) Without prejudice to the generality of subsection (1) above, the purposes
mentioned in that subsection include the purpose of acquiring eligible property
the use and enjoyment of which are, or may be, adversely affected in
consequence of—

20

(a) any provision contained in an order under section 1 of the Transport and
Works (Scotland) Act 2006 (asp 00) (orders as to transport systems and
inland waterways) made on an application to the Scottish Ministers in
accordance with rules made under section 4 of that Act; or
(b) any provision contained in—

25

(i)

an Act passed before the time when Part 1 of that Act of 2006 is
first wholly in force, or

(ii) an instrument made under an Act before that time,
and which is of a kind which could be included in an order under section
1 of that Act of 2006.
30

(1B) “Eligible property” is heritable property other than property the acquisition of
which—
(a) is required by the construction, operation or other works which is (or are)
the subject of the order, Act or instrument in question; or

35


26

(b) is, under or by virtue of any enactment, required in consequence of the
order, Act or instrument in question.”.
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PART 3
GENERAL

27

Further provision as regards rules, regulations and orders
(1)

Any power of the Scottish Ministers to make an order, regulations or rules under this
Act is exercisable by statutory instrument.

(2)

Subject to subsections (3) to (5), a statutory instrument containing—

5

(a) an order under section 12(18) or 18(1) or under subsection (7) of this section,
(b) regulations under this Act, or
(c) rules under this Act,
is subject to annulment in pursuance of a resolution of the Parliament.

10

(3)

A statutory instrument containing—
(a) an order under section 18(1) or under subsection (7) of this section which
includes, or
(b) regulations or rules which include,
provision adding to, replacing or omitting any part of the text of an Act is not made
unless the draft of the instrument has been laid before, and approved by resolution of,
the Parliament.

15

(4)

On the first occasion on which a power mentioned in subsection (5) is exercised the
statutory instrument containing the order, regulations or rules in question is not made
unless a draft of the instrument has been laid before, and approved by a resolution of,
the Parliament.

(5)

The powers are—

20

(a) that under section 4(2),
(b) that under section 8(1),
(c) that under paragraph (a) of section 10(1),

25

(d) that under paragraph (b) of section 10(1),
(e) that under section 12(18),
(f) that under section 14(3),
(g) that under paragraph (a) of section 18(1),
(h) that under paragraph (b) of section 18(1).

30

(6)

Any power of the Scottish Ministers to make an order, regulations or rules under this
Act—
(a) may be exercised so as to make different provision for different cases or
descriptions of case or for different purposes, and

35

(b) without prejudice to subsection (7), includes power to make such incidental,
supplementary, consequential, transitory, transitional or saving provision
(including provision amending, repealing or revoking any enactment) as they
consider necessary or expedient.
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(7)

In connection with the coming into force of any provision of this Act the Scottish
Ministers may by order under this subsection make such provision as is mentioned in
paragraph (b) of subsection (6).

(8)

In that paragraph, the reference to “any enactment” includes a reference to an enactment
comprised in or made under this Act.

(9)

Any offence created by or under an order under section 1 or 18 is to be triable only
summarily, and no such order is to authorise the imposition on persons convicted of an
offence of—

5

(a) a term of imprisonment, or
(b) a fine exceeding level 3 on the standard scale.

10

28

15
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Modification and repeal of enactments
(1)

Schedule 2, which modifies enactments, has effect.

(2)

The enactments specified in column 1 of schedule 3 are repealed to the extent specified
in column 2.

29

Short title and commencement
(1)

This Act may be cited as the Transport and Works (Scotland) Act 2006.

(2)

This section comes into force on Royal Assent.

(3)

The remaining provisions of this Act come into force on such day as the Scottish
Ministers may by order appoint.

Transport and Works (Scotland) Bill
Schedule 1—Matters within section 1
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SCHEDULE 1
(introduced by section 2(1))
MATTERS WITHIN SECTION 1
1

The construction, alteration, repair and maintenance of railways, tramways, trolley
vehicle systems and other transport systems within section 1(1)(a), waterways, roads,
watercourses, tunnels, bridges, buildings and other structures.

2

The carrying out of demolition or any other civil engineering or other works.

3

The acquisition of land, whether compulsorily or by agreement.

4

The creation and extinguishment of rights over land (including rights of navigation over
water and fishing rights), whether compulsorily or by agreement.

5

The abrogation and modification of agreements relating to land.

6

The conferring on persons providing transport services of rights to use systems
belonging to others.

7

The protection of the property or interests of any person.

8

The imposition and exclusion of obligations or of liability in respect of any acts or
omissions.

9

The making of agreements to secure the provision of police services.

10

The carrying out of surveys and the taking of soil samples.

11

The payment of compensation.

12

The charging of tolls, fares (including penalty fares) and other charges, and the creation
of offences in connection with non-payment (or in connection with a person’s failure to
give a name and address in accordance with provisions relating to penalty fares).

13

The making of byelaws by any person and their enforcement, including the creation of
offences.

14

The payment of rates.

15

The transfer, leasing, discontinuance and revival of undertakings.

16

The transfer of powers to construct or operate a transport system or inland waterway.

17

The submission of disputes to arbitration.

18

The imposition of requirements to obtain the consent of the Scottish Ministers or
another person.

5

10

15

20

25

30

SCHEDULE 2
(introduced by section 28(1))
MODIFICATION OF ENACTMENTS
Roads (Scotland) Act 1984 (c.54)
35

1

The Roads (Scotland) Act 1984 is amended as follows.

2

In section 7(9) (special roads)—
(a) the words from “Part IV” to “1945; and” are repealed, and
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(b) for the words “such schemes” substitute “schemes under this section”.

3

In Schedule 1 (procedure on orders and schemes)—
(a) in paragraph 5, for the words “paragraphs 6 and 19” substitute “paragraph 6”, and
(b) in paragraph 11, for the words “paragraphs 12 and 19” substitute “paragraph 12”.

5

New Roads and Street Works Act 1991 (c.22)
4

In section 27(3) (toll orders) of the New Roads and Street Works Act 1991, for the
words “, paragraphs 15 and 18 of Part III, and Part IV” substitute “and paragraphs 15
and 18 of Part III”.

Criminal Procedure (Scotland) Act 1995 (c.46)
10

5

In section 302(9)(a) (fixed penalties) of the Criminal Procedure (Scotland) Act 1995, the
existing words from “to which” to “applies” become sub-paragraph (i); and after that
sub-paragraph add the word “; or” and the following sub-paragraph—
“(ii) created by or under an order made under section 1 of the Transport
and Works (Scotland) Act 2006 (orders as to transport systems or
inland waterways)”.

15

SCHEDULE 3
(introduced by section 28(2))
REPEALS
Enactment
20

Harbours Act 1964 (c.40)

Extent of repeal
In section 18(4), the words from “and a harbour”
to “parliamentary procedure”
In section 44(1), the words from “(not being” to
“of that Act)”
Section 47(3)

25

In Schedule 3, paragraph 23
Docks and Harbours Act 1966 (c.28) Section 42(2)(a)
Roads (Scotland) Act 1984 (c.54)

30

Sections 5(5), 7(8), 76(4) and 77(3)
In Schedule 1, in each of paragraphs 7(1), 13(1)
and 14C the words “Subject to paragraph 19
below,”
In Schedule 1, paragraph 14D
In Schedule 1, in paragraph 18 the words “, but
without prejudice to paragraph 19 below”
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Enactment

29
Extent of repeal
In Schedule 1, paragraph 19
In Schedule 2, paragraphs 5 and 6

Pilotage Act 1987 (c.21)
5

Section 1(7) and (8)
In section 30(2), the words “to which subsection
(8) of that section applies”

New Roads and Street Works Act In Schedule 8, paragraphs 96(3) and 97
1991 (c.22)
10

Transport and Works Act 1992 In Schedule 3, paragraph 5(4)
(c.42)
Water Industry (Scotland) Act 2002 In schedule 7, paragraph 14(2) and (3)
(asp 3)
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A Policy Memorandum is printed separately as SP Bill 66–PM.
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EXPLANATORY NOTES
INTRODUCTION
2.
These Explanatory Notes have been prepared by the Scottish Executive in order to assist
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have
not been endorsed by the Parliament.
3.
The Notes should be read in conjunction with the Bill. They are not, and are not meant to
be, a comprehensive description of the Bill. So where a section or schedule, or a part of a
section or schedule, does not seem to require any explanation or comment, none is given.
THE BILL
4.
The Bill takes forward the Scottish Ministers’ commitment of 4 May 2005 to the Scottish
Parliament to place the Scottish Ministers at the heart of an order-making process and thereby
avoid the need for private Bills for transport–related developments.
5.
The Bill also introduces, in response to the wishes of Parliamentary authorities,
provisions to replace special Parliamentary procedure for the determination of transport-related
developments and instead, aligning with the broad thrust of Parliament for a more proportionate
process, make the Scottish Ministers rather than the Scottish Parliament, in such circumstances,
the appropriate decision-making body.
COMMENTARY ON SECTIONS
6.

7.
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The Bill is in three parts:
•

Part 1: Orders authorising works etc. (which contains 22 sections and 1 schedule),

•

Part 2: Miscellaneous amendments (containing 4 sections), and

•

Part 3: General (containing 3 sections and 2 schedules).

The contents of the Bill are summarised below:
•

Part 1 makes provision to enable the Scottish Ministers, under an order-making
power, to authorise transport developments and provides details of the procedure for
the making of orders.

•

Part 2 makes modifications to legislation relating to road and harbour developments,
bringing consistency to the authorisation process for transport developments. It also
establishes revised procedures for the making of Pilotage orders. A minor
modification is made to the Transport (Scotland) Act 2001 to enable the Scottish
Ministers to make grants and loans for the purchase of certain properties in
consequence of a transport development.

•

Part 3 describes how secondary legislation (orders, rules and regulations) will be
made. It also deals with modifications, repeals in respect, predominantly, of special
Parliamentary procedure and the commencement and short title of the Act.
2
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8.

The Bill impacts on a number of Acts but makes particular reference to:
•

the Harbours Act 1964

•

the Roads (Scotland) Act 1984

•

the Pilotage Act 1987

THE BILL – SECTION BY SECTION
PART 1 – ORDERS AUTHORISING WORKS ETC.
Power to make orders
Section 1: Orders as to transport systems and inland waterways
9.
Section 1(1)(a) gives the Scottish Ministers a power to authorise, by order, the
construction and operation, or matters connected with the construction and operation, of the
transport systems specified in the section. Section 22 provides a definition for each of the
transport systems.
10.
Section 1(1)(b) gives the Scottish Ministers a power to authorise, by order, the
construction and operation of an inland waterway. An inland waterway is defined in section 22
as including both natural and artificial waterways and therefore may include rivers, lochs and
canals.
Section 2: Subject-matter of orders under sections 1
11.
Section 2 provides details of the matters that can be contained within an order to provide
the necessary authority to give effect to a proposed development.
12.
Subsection (1) introduces schedule 1 which contains a non-exhaustive list of matters that
may be contained within an order. Any matter within the proposed order would have to fall
within the legislative competence of the Scottish Parliament (see section 29 of the Scotland Act
1998).
13.
Subsection (2) allows an order to be made in relation to more than one scheme, system or
mode of transport. This means that an order could contain details of matters that might need to
take place at a number of locations in order for, for example, the creation of a system. The
subsection also permits an order to contain provisions relating to more than one mode of
transport.
14.
In order to give effect to a particular proposal in a particular location it may be necessary
to modify or amend other legislation. Subsection (3) provides the power to modify, amend or
exclude any enactment relating to the purpose of the order. The provision in question under an
order must be within devolved competence (see section 54 of the Scotland Act 1998) and
therefore it may not be possible to modify the law on reserved matters such as the law relating to
health and safety.

3
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15.
Subsection (4) enables the Scottish Ministers to include within an order any provision
that they believe is necessary or expedient to give effect to an order or relevant earlier
legislation.
16.
Subsection (5) confirms that provision can be made in respect of fixed penalty notices for
discharging liability for offences. Subsection (6) provides a definition of “fixed penalty notice”.
17.
Subsection (7) means that a right of way cannot be extinguished unless either an
alternative right of way has been or will be created, or there is no requirement for an alternative
right of way.
Section 3: Crown land
18.
Section 3(1)(a) enables a right over or in Crown land (not in itself being a Crown right) to
be acquired through the order by compulsion with agreement from the appropriate authority.
The right over or in Crown land may, for example, relate to a third party right of access over
Crown land to provide access to a private dwelling. A right in Crown land can be acquired
compulsorily if the interest is owned other than by the Crown as stipulated under subsection (3)
and if the relevant Crown interest agrees, as set out in subsection (4).
19.
Subsection (1)(b) allows a right belonging to the Crown to be affected by any provision
in the Bill or an order made under the Bill with agreement from the appropriate authority
(excluding compulsory acquisition). Subsection (1)(c) enables a third party right in land in
which there is a Crown interest to be affected by section 18 of the Bill which enables the Scottish
Ministers to grant promoters access to land for surveying purposes in relation to a transport
proposal with agreement from the appropriate authority.
Procedure for making orders
Section 4: Applications
20.
This section describes the process for the making of applications. Subsection (1) provides
the Scottish Ministers with the power to make on application an order. The application has to be
made in accordance with rules that will be made under this section.
21.
Subsection (2) provides details of the matters on which the Scottish Ministers can make
rules relating to the application, the documentation and information to be submitted in support of
the application, the notice and publication arrangements and the conduct, scope and manner of
the pre-application consultation.
22.
Subsection (3) enables the rules to require the Scottish Ministers to provide an opinion on
the information to be supplied with an application. This power could be exercised to scope the
environmental information required in connection with a development. The subsection also
covers publicity for that information.
23.
Subsection (4)(a) provides that the rules under the section can require compliance with
directions in relation to matters concerning relevant authorities providing information for a
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project and pre-application consultation. Subsection (7) provides a non-exhaustive list of those
bodies who may be required to provide information.
24.
The ability for the Scottish Ministers to set fees for the making of applications is
contained within subsection (6).
Section 5: Cases where other Member States are affected
25.
This section clarifies the position in respect of the international obligations of the Scottish
Ministers to ensure that other Member States of the European Economic Area (which includes
the nations of the European Community plus Norway, Iceland and Lichtenstein) are notified of
developments that are likely to affect them or are provided with information on request if they
are likely to be significantly affected by any proposed development.
26.
Subsection (1) provides the Scottish Ministers with power to make rules regarding the
provision of information, the consultation process and how the Scottish Ministers will notify
other Member States of matters relating to their decision.
27.
Subsection (2) confirms the context for the actions of the Scottish Ministers, as described
within the rules. Subsection (3) provides the reference for which states constitute a Member
State.
Section 6: Orders made otherwise than on application
28.
This section enables the Scottish Ministers to make an order to allow them to take
whatever steps they believe are necessary or expedient to address the circumstances where a
promoter or operator fails to comply with the terms under which authorisation of an order has
been given or a promoter or operator abandons or neglects the works subsequent to their
authorisation by an order. It also allows the Scottish Ministers to get rid of spent provisions in
an earlier order and to bring forward themselves an order to authorise the construction and
operation of works under section 1.
29.
Subsection (1) sets out the circumstances in which the Scottish Ministers may act.
Subsection (2) provides powers for the recovery of any costs incurred by the Scottish Ministers
in suspending or discontinuing any operations under subsection (1) or in addressing any
abandonment or neglect of any works. Subsection (3) provides details of the publication
arrangements to which the Scottish Ministers must adhere if they act under the powers of this
section.
Section 7: Model provisions
30.
This section enables the Scottish Ministers to provide guidance to prospective applicants
on the provisions that may be incorporated within their draft orders. Subsection (2) provides that
different guidance may be issued for example to reflect the different circumstances of different
types of project.

5
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Section 8: Objections
31.
Section 8 enables the Scottish Ministers to make rules in relation to objections made in
respect of an application for an order (subsection (1)(a)(i)) or when they are making an order
without an application being made to them (subsection (1)(a)(ii)).
32.
Subsections (2) and (4) provide that the Scottish Ministers must take any objection into
consideration before deciding whether or not to make an order, unless they decide to hold an
inquiry or hearing, in which case, they must consider the report from the inquiry or hearing
before making an order. Subsection (3) enables the Scottish Ministers to disregard an objection
if it is withdrawn or they consider it to be frivolous or trivial or it relates to compensation.
Subsection (5) states that rules may allow the Scottish Ministers to waive some of the rules under
this section which would otherwise apply. In addition, the rules may allow the Scottish
Ministers to require compliance with certain rules which would not otherwise comply.
Section 9: Inquiries and hearings
33.
This section allows the Scottish Ministers to hold an inquiry or hearing into an
application or a proposal for an order. It obligates, under subsection (3), the Scottish Ministers
to hold an inquiry or hearing if it is requested by, and there is a valid objection from, a local
authority or National Park authority in whose area works would be carried out, or someone
subject to a compulsory purchase of their interest in land.
Section 10: Procedure at inquiries and hearings
34.
This section allows the Scottish Ministers to make rules to regulate the proceedings of an
examination, which may take the form of an inquiry or hearing.
35.
Subsections (1) and (2) describe the matters which the rules may regulate. Subsections
(3) and (4) ensure that for consistency of approach particular provisions of the Local
Government (Scotland) Act 1973 which apply in respect of an inquiry or hearing under that Act
will apply in similar circumstances to an examination carried out under the provisions of the Bill.
36.
Subsection (5) requires the Council on Tribunals to be consulted on the making of any
rules under this section.
Section 11: Making or refusal of orders under section 1
37.
Subsection (1) provides for the circumstances to which this section relates namely when
an application for an order has been made or there has been a proposal for an order without an
application having been made.
38.
Subsection (2) provides the power to make an order with or without modifications or not
to make an order. Subsection (3) allows the Scottish Ministers not to make an order if they
believe that there is another means by which the object of the order could be achieved. It is
permissible under subsection (4) for the Scottish Ministers to make a determination to proceed
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with certain elements of a proposal whilst making a separate determination in respect of, or
deferring consideration of, other matters within the application.
39.
In those instances when the Scottish Ministers propose to make substantial modifications
to an applicant’s proposal the Scottish Ministers are, under subsection (5), under a duty to notify
any person who is likely to be affected, to give that person a chance to make representations and
to consider those representations.
40.
Subsection (6) ensures that any order that is not subject to Parliamentary scrutiny comes
into force when notice of the determination is published in the Edinburgh Gazette.
Section 12: Publicity for making or refusal of order
41.
This section sets out the arrangements for the publicity for the making or refusal of an
order.
42.
A duty is placed on the Scottish Ministers to give notice to the persons as specified in
subsection (1) and to publicise the notice in the Edinburgh Gazette, which is the official
newspaper of record in Scotland and is the primary source for a range of official notices. The
information that must be contained within the notice is set out in subsection (2). Subsection (3)
ensures in those instances when there is a requirement for an order to be laid before the Scottish
Parliament that the notice must advise that the order cannot come into force unless the Scottish
Parliament by resolution approves the order.
43.
Subsection (4), where it applies, also requires the notice to cover additional matters.
Those matters relate to consideration of the environmental statement, a definition of which is
provided within subsection (5).
44.
Subsection (6) amplifies the information that must be contained within a notice in respect
of certain environmental considerations. Subsection (7), supplemented by the definition in
subsection (9), states that subsection (4) applies in relation to projects in a class as listed in the
European Directives on the assessment of the effects of certain public and private projects on the
environment.
45.
Subsection (8) transposes an element of Directive 85/337/EEC (as amended by Directive
2003/35/EC, which provides for public participation in respect of plans and programmes relating
to the environment and amends with regard to public participation and access to justice Council
Directives 85/337/EEC and 96/61/EC) and means that any non-governmental organisation
promoting environmental protection and meeting any requirements under the law shall be
deemed to have an interest for the purposes of Article 10a(a) of Directive 85/337/EEC and rights
capable of being impaired for the purposes of Article 10a(b) of the Directive and shall be able to
challenge the substantive or procedural legality of decisions.
46.

Subsection (9) provides the appropriate references.
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47.
Subsections (10) and (11) direct the Scottish Ministers to send a copy of their
determination notice containing such information as relates to the environmental statement to
persons who made an objection, those who made a representation or those that made both a
representation and an objection.
48.
Subsection (12)(a) directs, in those instances where the Scottish Ministers make a
determination on an application, the promoter to make arrangements to publish in a local
newspaper a copy of the Scottish Ministers’ determination, the reasons for the determination, the
matters taken into consideration and the extent of public participation in the process prior to the
decision and information as to the right of challenging the decision. Under subsection (12)(b) the
Scottish Ministers are obliged to publish similar information in respect of a development which
they have promoted.
49.
Once an order has been made the person who applied for the order or the Scottish
Ministers, if they have made an order without an application being made to them, must place
with the Scottish Parliament a copy of the order and such documentation as is described in
subsection (13)(a) and deposit with the local authority and the National Park authority within
whose area the proposed works are to take place a copy of the order and documents as described
in subsection (13)(b). Subsection (14) dis-applies subsection (13)(a) for developments of
national significance or otherwise considered by the Scottish Parliament under section 13.
50.
Subsection (16) places a duty on a relevant authority to make the deposited
documentation available for inspection by any person, free of charge at all reasonable hours.
Section 13: “Developments of national significance” etc.: special procedure
51.
This section obliges the Scottish Ministers to seek an affirmative resolution for any order
containing provisions which authorise a national development as designated within the National
Planning Framework. The section also permits the Scottish Ministers to seek, if they so wish, an
affirmative resolution for any order in respect of a proposal that is not designated as involving a
national development.
52.
Subsections (4) and (5) place a duty on the Scottish Ministers to publish certain
information in the Edinburgh Gazette and a local newspaper once the Scottish Parliament has
decided whether to approve an order.
Consents etc. under other enactments
Section 14: Consents etc. under other enactments
53.
This section enables consents, permissions or licenses relevant to an application or
proposal to be considered and dealt with through an order. Subsection (3) provides for the
Scottish Ministers to make regulations in relation to consents which would not otherwise be
granted through the order under section 1. Subsections (4) and (5) set out what the Scottish
Ministers may cover in the regulations.
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Section 15: Town and country planning
54.
This section enables the Scottish Ministers by way of an order under section 1 to grant
planning permission for a development. Subsection (2) makes an insertion into the Town and
Country Planning (Scotland) Act 1997 so as to cover land blighted by a development pursuant to
an order under section 1.
Miscellaneous
Section 16: Validity of orders under section 1
55.
This section provides details of how orders may be challenged. Subsection (1) sets out
the grounds of challenge and the period of time within which a challenge can be made.
Subsection (2) provides details of when the challenge period starts to run. Subsection (3)
describes how the Court of Session may act in relation to any challenge made and subsection (4)
confirms that any challenge can only be made within the designated 42 day period as described
in subsections (1) and (2).
Section 17: Power of certain bodies to apply for, or object to, order under section 1
56.
This section clarifies the powers of certain bodies to apply for or object to an order.
Subsection (1) confirms that any body which has a current power to promote or oppose a Bill
whether in the Scottish Parliament or the Parliament of the United Kingdom will also have a
similar power in respect of an order made under the Bill. This ensures that there is no gap in the
powers of such bodies.
57.
Section 17 of the Transport Act 1962 was amended by the insertion of subsection (1A) by
the Scotland Act 1998 (Cross Border Public Authorities)(Adaption of Functions etc.) (No 2)
Order 2000 and provides that the British Waterways Board may, with the consent of the Scottish
Ministers, promote and oppose Bills in the Scottish Parliament. Section 17(1) makes equivalent
provision in respect of the UK Parliament. Section 17(3) of the Bill enables the British
Waterways Board to promote or object to an order without the consent of the Scottish Ministers.
58.
Subsection (4) states that any other person may apply for or object to an order. The
statement clarifies that the section is merely enabling in respect of the bodies covered by it and
so it does not limit the powers of other persons to apply for or oppose an order.
Section 18: Access to land
59.
Subsection (1)(a) permits the Scottish Ministers to set up a regime to authorise
prospective applicants to access land for the purposes of informing an application for an order.
60.
There are a number of matters described in a non-exhaustive list at subsection (2) that the
Scottish Ministers may cover in an order providing the access regime. These matters might
include establishing criteria as to whether the prospective applicant is a fit and proper person that
is acting in good faith and has a genuine reason for wishing to seek access to the land; the
manner and notification of application; and permitting the person who wishes to enter the land
and the person whose land may be entered an opportunity to make representations.
9
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61.
The Scottish Ministers may consider under subsection (2)(a)(vi) attaching conditions and
limitations to any authorisation. That is so as to ensure that the person entering land conducts
their business in a safe and secure manner and that entry is planned in a manner that takes full
cognisance of the interests that prevail on that land i.e. on agricultural land cropping and lambing
times for instance would need to be factored into the times and duration of entry, similarly entry
to land on which rail or other operations are conducted might mean that particular conditions of
entry will apply. The Scottish Ministers may make provision within the rules for statutory
undertakers who are considered worthy of special protection against the prospective promoter
taking access to land on which the undertakers have apparatus.
62.
Under subsection (2)(a)(x) and (b)(vii) provision may be made that if the person whose
land is affected refuses entry a prospective promoter may make an application to a Sheriff for a
warrant to enter the land.
63.
Subsection (1)(b) permits also the Scottish Ministers by order to enter land and
subsection (2)(b) describes in a non-exhaustive list matters that the Scottish Ministers may
contain within an order providing such an access regime.
Section 19: Service of notices and other documents
64.
This section provides details of how a notice or a document can be served and on whom it
should be served. Subsections (1)(c) and (2) set the context within which documents can be
communicated electronically. Subsection (4) describes the proper address for the serving of
notices by post. In those instances where the proper address cannot be ascertained and the matter
relates to an interest in, or to the occupier of, land, subsection (5) provides for a notice to be
addressed to either the owner or as the case may be the occupier and left with a person resident
or employed on the land or affixed to a building or object on the land.
Section 20 : Annual report
65.
The section places the Scottish Ministers under a duty to prepare an annual report, by 1st
October each year, of the operation of the order-making process. Subsection (2) provides details
of some of the matters that are to be contained within the report. Under subsection (3) a copy of
the report is to be laid in the Scottish Parliament as well as being published.
Section 21: Orders under the Light Railway Act 1896
66.
The section ensures that an order for the purposes of constructing or operating a light
railway that previously would have been made under the Light Railways Act 1896 can no longer
be made by the Scottish Ministers under that Act.
Section 22: Interpretation
67.
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PART 2: MISCELLANEOUS AMENDMENTS
Section 23: Amendment of Roads (Scotland) Act 1984
68.
Subsection (2) through the insertion of new section 143A obligates the Scottish Ministers
to seek an affirmative resolution from the Scottish Parliament in respect of an order authorising
any future road developments that constitute a national development. It also provides the
Scottish Ministers, within paragraph (2)(b), with the discretion to seek Parliamentary approval,
by means of an affirmative procedure, for any other road scheme on the trunk network.
69.
Subsection (3) inserts a new paragraph 1A to Schedule 2 of the Roads (Scotland) Act
1984 which details the publicity arrangements of any roads order or scheme that has been
approved by the Scottish Parliament.
Section 24: Amendment of Harbours Act 1964
70.
Subsection (2) through the insertion of new section 54A obligates the Scottish Ministers
to seek an affirmative resolution from the Scottish Parliament in respect of an order authorising
any future harbour developments that constitute a national development. It also provides the
Scottish Ministers within subsection (2)(b) with the discretion to seek Parliamentary approval, by
means of an affirmative procedure, for any other harbour scheme.
71.
Subsection (3) describes changes to the Act as a consequence of the insertion of section
54A and provides details of the publicity arrangements for a harbour order that has been
approved by the Scottish Parliament.
Section 25: Amendment of Pilotage Act 1987
72.
This section introduces a new section 1A into the Pilotage Act 1987 to improve
notification provisions and permit the Scottish Ministers in those cases where there are
unresolved objections to a proposal to determine the procedure for detailed consideration of
those objections.
73.
The new subsection (1) details the notification provisions. The Scottish Ministers must
before making an order give notice by advertisement in at least one newspaper (subsection
(1)(a)(i)) and the Edinburgh Gazette (subsection (1)(a)(ii)). The Scottish Ministers are also
obliged to provide a copy to any other persons that might be affected. This may include parties
who are engaged in shipping movements but who may not have access to a local newspaper or
the Edinburgh Gazette.
74.
The new subsection (2) details the notification provisions that are to apply when a
harbour authority which is not a competent harbour authority (i.e. a harbour authority which has
statutory powers in relation to the regulation of shipping movements and the safety of navigation
within its harbour and whose harbour falls wholly or partly within an active former Pilotage
district) makes an application to the Scottish Ministers to be a competent harbour authority. The
notification provisions require the harbour authority to give notice by advertisement in at least
one newspaper (paragraph (a)(i)) and the Edinburgh Gazette (paragraph (a)(ii)). The harbour

11


43

These documents relate to the Transport and Works (Scotland) Bill (SP Bill 66) as introduced in
the Scottish Parliament on 26 June 2006
authority is also obliged to provide a copy to any other persons that might be affected. This may
include parties who are engaged in shipping movements but may not have access either to a
local newspaper or the Edinburgh Gazette.
75.
The new subsection (3) provides details of the content of the notice. The notice must
contain a summary of the proposed order, the place where a copy may be inspected and specify a
time period of at least 42 days during which affected persons will have an opportunity to make
an objection.
76.
The new subsection (4) provides a statutory right for a public local inquiry or hearing
when a harbour authority affected by the proposal raises an objection. Subsection (5) provides
that any other objections unless they are considered frivolous or trivial are to be considered at an
inquiry, hearing or by written representation.
77.
Following consideration of a report from an inquiry or hearing or of written
representations, as the case may be, the Scottish Ministers under the new subsection (6) may
either make the order as proposed, make the order with modifications or decide not to make the
order.
78.
The new subsection (7) provides for public notification that the order has been made. It
also places a duty to notify those persons who received a copy of the original notice that was
issued under the provisions of subsections (1) and (2).
79.
The new subsection (8) provides for the detail that must be contained within the notice
notifying the making of an order.
Section 26: Amendment of Transport (Scotland) Act 2001
80.
This section inserts new subsections (1A) and (1B) into section 70 of the Transport
(Scotland) Act 2001.
81.
New subsection (1A) allows the Scottish Ministers to make a grant or loan in respect of
the purchase of eligible properties the use or enjoyment of which are or may be adversely
affected by the construction or operation of a development authorised under section 1 of this Bill
or by a development authorised through earlier legislation but which, had it been in place at the
time, could have been authorised by provisions within this Bill.
82.
New subsection (1B) provides a definition of eligible property and advises that it does not
relate to properties the purchase of which is necessary in order to construct or operate the
transport development. That is because subsection (1) of section 70 is considered to provide for
purposes where the acquisition of properties are required for the construction or operation of a
transport development.


44

12

These documents relate to the Transport and Works (Scotland) Bill (SP Bill 66) as introduced in
the Scottish Parliament on 26 June 2006
PART 3: GENERAL
Section 27: Further provision as regards rules, regulations and orders
83.
Subsection (6) provides the Scottish Ministers with powers to make incidental,
supplemental, consequential, transitional, transitory or saving provisions. That, with the powers
in subsection (7), allows the Scottish Ministers to make provision for ancillary matters and to
enable unforeseen circumstances to be addressed which may arise following the enactment of the
Bill without having to have recourse to primary legislation. The scope of the power is restricted.
It can only be used to make provisions which are of an incidental, supplemental, consequential,
transitional, transitory or saving nature.
Section 28: Modification and repeal of enactments
84.
Subsection (1) indicates that schedule 2 to the Bill contains a list of enactments that are
modified by the Bill.
85.
Subsection (2) indicates that schedule 3 to the Bill contains a list of enactments that are
repealed by the Bill.
Section 29: Short title and commencement
86.
Subsection (1) provides the short title, which is the name by which the Bill if enacted
may be cited.
87.
Subsection (2) deals with commencement. It is for the Scottish Ministers, as explained in
subsection (3), to make provision commencing the Act.
SCHEDULES
Schedule 1: Matters within section 1
88.
The schedule contains a non-exhaustive list of the matters that may be addressed within
an order made under section 1.
Schedule 2: Modification of enactments
89.
The schedule contains consequential modifications to earlier Acts in order to give effect
to the provisions of the Bill.
Schedule 3: Repeals
90.
The schedule details the repeals within various enactments that are necessary to dis-apply
special Parliamentary procedure in respect of road and harbour developments and pilotage.
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FINANCIAL MEMORANDUM
INTRODUCTION
91.
This memorandum sets out the financial implications of the Transport and Works
(Scotland) Bill.
Background
92.
Since devolution, the authorisation of public transport infrastructure in Scotland (except
roads) has occurred through the Scottish Parliament’s Private Bills process. In May 2005, the
Scottish Parliament recommended that a new statutory system should be introduced for handling
transport applications in Scotland and the Scottish Executive agreed to bring forward a Bill in
response to this recommendation.
93.
The main proposals in the Bill seek to replace the Private Bills process used for
authorising transport projects with a system that places the Scottish Ministers at the centre of an
order-making process subject to appropriate Parliamentary scrutiny. In broad financial terms,
this will mean a small decrease in Scottish Parliament administration costs, a small increase in
administrative costs for the Scottish Executive, and a possible increase in costs for the promoter
of a transport project in return for greater process efficiency and certainty.
94.
The Bill also contains provisions relating to special Parliamentary procedure
(SPP), provisions modifying existing transport legislation and a section on the purchase of
eligible properties. Scottish Parliament officials requested, as part of the modernisation of
procedures, that the Scottish Executive consider the inclusion of provisions in this Bill to remove
the use of SPP in relation to transport. The use of SPP is seen as a potentially burdensome,
disproportionate mechanism for the Scottish Parliament. The Scottish Executive does not expect
significant routine resource implications to be associated with its proposals on SPP, given the
rarity with which SPP is currently used. Sections 23, 24 and 25 of the Bill make modifications
to existing road, harbour and pilotage legislation to improve conformity of approach and the
communication of information. No significant resource implications are anticipated for these
sections in the Bill.
95.
The section on the purchase of properties (section 26) relates only to circumstances where
a promoter in receipt of funding from the Scottish Executive for a particular transport
development wishes to operate a voluntary purchase scheme. The funds for operating such a
scheme will need to be found from within the contribution provided by the Scottish Executive to
the promoter for that particular transport development.
96.
The Transport and Works (Scotland) Bill team costs associated with taking the primary
and secondary legislation through the Scottish Parliament are covered by existing Scottish
Executive staff resources and are therefore excluded from this memorandum.
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PART 1: ORDERS AUTHORISING WORKS (SECTIONS 1 – 22 OF THE BILL)
Summary
•

There will be a decrease in Scottish Parliament costs by £85K for each project.

•

There will be an increase in Scottish Executive costs of £53K for each project.

•

There is likely to be an increase in application costs incurred by the promoter of
about 17% for each project. For a large-scale transport project, this could translate
into an increase of £1029K compared to the current situation.

97.
A broad comparison of costs incurred under the Private Bills process and under the Bill’s
proposals is set out in Table 1. The evidence base for many of the figures in the memorandum
has been costs associated with previous transport Private Bills1, therefore the costs reflect a
large-scale transport project. For a detailed comparison of the Private Bills existing costs and the
Transport and Works (Scotland) Bill proposals, see Annex A.
Table 1: Summary comparison of costs under the Private Bills process and the Transport
and Works (Scotland) Bill
£K
Scottish Parliament
Scottish Executive
Promoter
Total

Private Bills process
852
N/A
6024
6109

Transport and Works
(Scotland) Bill
N/A
53
7053
7106

98.
Although the net impact in Table 1 includes an increased cost of about £1,000K to the
promoter of a large-scale project, in return, the new process will be more efficient, creating more
certainty and enabling better management of a project.
99.
The financial memorandum considers the financial impact on the following bodies or
people (the figures in brackets indicate the relevant paragraph in the memorandum):
Scottish Administration3
Promoter
Scottish Parliament
Statutory consultees4 and other bodies
Local Authorities/National Parks Authorities
Public

(109)
(119)
(124)
(127)
(130)
(132)

1

Including the following: Stirling-Alloa-Kincardine, Edinburgh Tram Line 1, Edinburgh Tram Line 2, Edinburgh
Tram Line 3 (initial stages), Edinburgh Airport Rail Link, Waverley Railway.
2
Excludes MSP time.
3
Including the Scottish Executive, Scottish Executive Inquiry and Reporters Unit (SEIRU) and Historic Scotland
(who will influence the process as one of the statutory consultees but is covered as part of the Scottish
Administration costs).
4
Such as Scottish Natural Heritage (SNH) and the Scottish Environment Protection Agency (SEPA).
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100. A summary of the net financial implications by sector for a typical project is provided in
Table 2.
Table 2: Summary of net financial impact for each project promoted under the Transport
and Works (Scotland) Bill by sector
£K

SE5

Promoter

SP6
(savings)

Statutory
consultees
and other
bodies

LA7

Public

Pre-application
consultation
and
engagement
Submitting application
and preparing for
representation period
Representation period
Detailed consideration
Review of detailed
consideration
Finalising
the
legislation
Annual report
Total

27.6

10008

(-8.3)

-

-

-

0.9

9

(-2.2)

-

-

-

14.3
2.9

20
-

(-9.3)
(-65)
-

-

-

-

3.7

-

-

-

-

-

3.4
52.8

1029

(-84.8)

0

0

0

Cost Variation and Project Scale
101. The Scottish Executive expects there to be variation in the process costs, particularly in
relation to the level of consultation and engagement and the duration of any examination, given
that the scale of a project may vary substantially. For instance, authorisation may be required for
Network Rail to add a 1km piece of shunting track to a railway line, because it would involve a
compulsory purchase order. Alternatively, authorisation is likely to be required for a local
authority to introduce a tram system into one of Scotland’s cities. Hence, the same authorisation
process is likely to be used for projects of a very different scale. It is possible that more smaller
projects will come forward as potential promoters may view the new process more attractive
than the current Private Bill process. That, however, is mere speculation and is mentioned purely
for interest; no account has been taken of this within the financial memorandum.

5

Scottish Executive
Scottish Parliament
7
Local Authorities and National Park authorities
8
This figure is based on the average cost of pre-application design and consultation for transport Private Bills
projects (£6000K). An assumption is made of an additional cost of £1000k incurred due to additional statutory
requirements at this stage under the Bill.
6
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102. It is interesting to compare the cost associated with different stages in the new process,
particularly the pre-application activity compared to the administrative process. The preapplication consultation and engagement cost is £7027.6K9 compared to £78.2K10 for the
administration of the formal authorisation process. This demonstrates two points; firstly, that
the scale of a project is vital to accurately determining the total cost. The impact of this on
the financial memorandum is that the estimates reflect larger-scale projects, since the figures
have been largely based on the transport Private Bills to date. In terms of the cost range of a
particular project under the Transport and Works (Scotland) Bill proposals, this could vary from
a total cost of less than £1,000K for a relatively small-scale project to £10,000K for a large-scale
project.
103. The second point is that the Scottish Executive believes that the process should be frontloaded in order to achieve a highly efficient administrative process in terms of the
representation period, examination and final decision by the Scottish Ministers. Frontloading
ensures that as much information as possible is available at the start of the process. One of the
benefits of such an approach is that pre-application scrutiny should expose poorly-prepared
applications at a relatively early stage in the process and thus generate savings on the
administrative side of the process. In contrast to the current Private Bills process, the ability to
refuse an application on the basis that the promoter has not conducted a meaningful engagement
exercise means that for each application refused, there could be an administrative saving of
about £22K11. However, official support and guidance to the promoter during the preapplication period should mean that this mechanism rarely, if ever, occurs.
104. All of the costs outlined in this memorandum are associated with taking one project
through the process as proposed in the Bill. It is difficult to estimate costs on an annual basis as
there is uncertainty about the number of projects that will be processed through the system in any
one year. The volume of projects will largely depend on Scottish Executive transport policy
(policy documents including Regional Transport Strategies, Strategic Project Reviews and the
National Planning Framework will have a key role in this business planning) and, to a lesser
extent, the will of external bodies who wish to act as promoters for their own projects.
105. The Scottish Executive does not expect there to be any direct impact on large or small
business. Nor does it anticipate there being any disproportionate impact on rural or island
communities.
VAT
106. Her Majesty’s Revenue and Customs have confirmed that provision in the Bill for the
Scottish Executive to levy fees against the promoter in return for submitting an application are
outwith the scope of VAT.

9

Total cost of pre-application consultation and engagement incurred by the promoter (£7000K) and the
administration cost to the Scottish Executive of pre-application advice and guidance (£27.6K).
10
Total cost of administering an application through the new process from submitting the application to finalising
the legislation and producing the annual report.
11
Total cost of process stages from the application being submitted to the making of an order.
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Consultation
107. The consultation paper relating to the proposed Bill12 did not specifically address the
financial implications from the Bill. However, in early May 2006, the Scottish Executive
conducted two roundtable meetings on the Transport and Works (Scotland) Bill with relevant
stakeholders13. The stakeholders were consulted on the financial implications of the Bill at these
meetings.
108. Stakeholders were content with the financial implications. In relation to the potential
additional costs associated with pre-application consultation and engagement and publicity for
the promoter, there was a view expressed that good promoters would already be working in line
with the Bill’s proposals i.e. would be conducting an in-depth and extensive consultation and
engagement process, generating and providing publicity material in excess of the minimum
requirements as set out for the Private Bills process. Hence, to these promoters, the more
stringent requirements under the Transport and Works (Scotland) Bill may not represent an
increased cost and the promoter may only incur an additional cost through fees. This
memorandum attempts to reflect that distinction between increases in costs incurred under the
Bill and standard costs that are inherent to promoting a transport project.
COSTS ON THE SCOTTISH ADMINISTRATION
Summary
•

There will be an increase in staff costs for the Scottish Executive of £53K14.

•

There will be an increase in costs for the Scottish Executive Inquiry and Reporters
Unit (SEIRU) of £20K, although it is expected that this cost will be borne by the
promoter15.

•

The impact on Historic Scotland will be cost neutral.

Detail
109. As transport is largely devolved, the overall management of the Scottish transport system
is the responsibility of the Scottish Executive. Although Scottish Ministers may act as a
promoter in the proposed system, this section will focus on costs incurred by the Scottish
Executive through its administrative and management function. The Scottish Executive expects
the Scottish Executive Inquiry and Reporters Unit (SEIRU) to perform the task of the
independent reporter as part of the process, meaning that costs will also be incurred by them.

12

“Proposal for a new approach to delivering public transport infrastructure developments” published by the
Scottish Executive.
13
Participants included Network Rail, the British Waterways Board, Strathclyde Partnership for Transport,
Transport Scotland, various solicitors who have supported transport Private Bills, SNH, SEPA, Historic Scotland
and the Scottish Council for Development and Industry.
14
This represents an increase of 0.6% to the Scottish Executive Transport Group (including Transport Scotland)
running costs for 2005/2006.
15
This represents an increase of 0.9% to SEIRU running costs for 2005/2006.
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110. Generally, we expect the promoter to cover the costs incurred by the Scottish
Executive in processing an application although the Scottish Executive does not propose, at
this stage, to include staff costs in this. The Scottish Executive is still considering the best way
of retrieving the costs of the process from the promoter. We will cover the details of the fees in
secondary legislation, which the Scottish Parliament will have an opportunity to scrutinise
separately16. At present, the Scottish Executive expects that the cost of the examination will be
borne by the promoter.
111. The administration and management of the new process will involve an increase in staff
costs within the Scottish Executive at several stages in the process. The costs incurred by
SEIRU will relate to a reporter conducting a detailed examination of the transport proposal. In
addition, Historic Scotland, will be involved in the promoter’s Environmental Impact
Assessment. Having consulted with Historic Scotland, since they are already engaged with
similar processes under the existing Private Bill procedure, it is not anticipated that additional
costs will be accrued by Historic Scotland as a result of this Bill.
Staff costs
112. Scottish Executive officials will be required to administer and manage the new transport
authorisation process. Work by various grades of policy officials and a solicitor (a C1, B3, B1
and A3 policy official and C1 solicitor) will be required at different stages in the process. The
total increased cost in relation to work required on one project is expected to be about
£53K17. The Scottish Executive proposes to provide a scoping decision on the promoter’s
Environmental Impact Assessment as part of their application package. Given the specialist and
infrequent demand for this work, the Scottish Executive believes that the work would best be
carried out by consultants. We expect the cost to be about £5K18.
113. Information regarding staff costs is broken down in Table 3 (the columns denote the
member of staff and the rows denote the stage in the process at which their input is required):

16

The Transport and Works Act 1992 (TWA), which applies in England and Wales, bases its fees on the size of the
proposed development and the type of development. For illustrative purposes, the TWA fee for a transport system
that will involve compulsory acquisition of land for the first hectare is £6,600. There are then incremental
supplements from £1,100 to £275 per hectare according to the size of land. The Scottish Executive plans to bring
forward secondary legislation which will include details on fees in September 2007 and will be the subject of a
regulatory impact assessment.
17
All costs include National Insurance, overheads and are based on Scottish Executive salary levels at August 2004.
18
This cost has been estimated based on equivalent contracts that take place in relation to road developments.
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Table 3: Summary of staff costs expected to be incurred by the Scottish Executive
£K
Pre-application
consultation and
engagement
Submitting
application
and
preparing
for
representation
period
Representation
period
Review of detailed
consideration
Making the Order
Annual report
Total

C1
(Policy)
-

B3

B1

A3

Consultant
(EIA)
5

Total

1.6

C1
(Solicitor)
1.2

19.8

-

-

-

0.9

-

-

-

0.9

-

6.8

4.3

3.2

-

-

14.3

1.2

1.7

-

-

-

-

2.9

1.2

1.7
3.4
33.4

5.2

0.8
5.6

1.2
2.4

5

3.7
3.4
52.8

27.6

114. The total is just over half the staff cost compared to the Scottish Parliament staff cost
associated with the Private Bills process (£85K). Much of this cost is absorbed by official
support to the Private Bill Committee over a period of, on average, 19 months. Without this, the
Private Bills staff cost is reduced to £20K. The additional cost under the Transport and
Works (Scotland) Bill’s proposals is largely associated with the pre-application advice and
guidance provided by Scottish Executive officials to the promoter, which represents about £28K
of the total.
Scottish Executive Inquiry and Reporters Unit (SEIRU)
115. We expect SEIRU to undertake a detailed examination of the application. Although not
required under the Bill, the expectation is that most applications will warrant some form of
examination.
116. Using information from the passage of previous transport Private Bills and the time spent
by MSPs involved in them, the Scottish Executive estimates that an average transport
application may take 3 weeks to examine and 9 weeks to write the report, making 12 weeks
in total19. At present, a reporter’s services are charged at £275 per day, which would mean the
total cost of using a reporter for a transport project is likely to be about £16.5K. In addition, we
expect supplementary costs to be incurred by SEIRU including the hiring of a hall, reporter

19

This average duration for a reporter’s examination is based on the number of hours spent by MSPs on transport
Private Bill Committees. Given that there are usually 5 MSPs on a Committee, an average of 277.5 hours is spent
on a Private Bill hearing evidence. This equates to about 7 weeks in man hours excluding background work
undertaken. Given the front-loading process set out in the Bill, and the use of a reporter, we expect this time to be
cut to about 3 weeks. Reporters work on the basis of 1 week of inquiry to 3 weeks of reporting. This creates a total
of 12 weeks of the reporter’s time.
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travel and subsistence, cost of experts and their travel and subsistence. The Scottish Executive
expects this additional cost to total about £3K20.
117. Based on time spent on transport Private Bills and information provided by SEIRU, the
Scottish Executive expects the total cost to SEIRU of conducting a detailed examination of a
transport proposal to be about £20K21. The greater use of pre-application engagement and
consultation should reduce the number of objections to be heard at an examination and a wider
range of options for conducting an examination should also reduce the excess cost associated
with a long-running inquiry.
118. As this cost is likely to be recovered from the promoter, the impact on SEIRU’s running
costs will be neutral. However, it will have implications for their business planning.
COSTS ON THE PROMOTER
Summary
•

The promoter will on average incur a cost of £7053K for the authorisation of a
transport project. This reflects about 2% of the total project cost for a transport
development22.

•

This is an increase of £1029K compared to the Private Bills process. The figure
represents a percentage increase of 17% compared to the present cost of the
authorisation process under the Private Bills process23.

•

Some promoters may already be following good practice in relation to engagement
and publicity as formalised in the Bill. If this is the case, the promoter will only
incur an increase in costs through the fees24.

20

This is based on an assumption that the cost of reporter travel and subsistence is £30 per day and that the hire of a
hall is £150 per day. This totals £180 per day. On the basis of a public examination duration being 3 weeks (15
days), this creates a total of £2.7K. In addition, there may be expenses associated with using experts.
21
This can be compared to the cost of the M74 inquiry which was £42K, more than double what we expect the
examination to cost under the Bill’s provisions. Although there is a large difference between the two figures, we
expect a number of provisions in the Bill to reduce the cost of an examination. The duration of the M74 inquiry
itself was about 3 months.
22
The total cost of the Edinburgh tram projects is expected to be £634000k. For each tram line, it is therefore
£317000k. As a percentage of the total cost of a project like the Edinburgh trams, the cost to the promoter of preapplication consultation and engagement is (£7053k as a percentage of £317000k) 2.2% of the total cost.
23
The 17% increase is calculated from an increase in costs to the promoter of pre-application consultation and
engagement from £6024k to £7053k. This includes the assumption that the promoter will meet the cost of an
examination.
24
Although the fees will be set through secondary legislation, if the fee were to reflect the cost of an average
examination, this would be £20k. The current Private Bills fee is £1.25k for charities and non-profit making
organisations and £5k for everyone else. On this basis, the fee may represent an increase of £18.75k and £15k
respectively, although the policy has yet to be determined. Executive consultation will take place before any rules
are produced in respect of the setting of fees. The rules will be subject to Parliamentary approval and a
comprehensive regulatory impact assessment will be produced at that time.

21
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Detail
119. When considering the financial implications of the process, it is important to make the
distinction between the role of a promoter and those bodies that may also have input into the
process as a result of their primary function. Major steps have been taken recently in
establishing a system to deliver transport projects strategically, including the setting up of
Transport Scotland and the Regional Transport Partnerships (RTPs). We expect that these two
bodies together with Network Rail and the British Waterways Board are the most likely future
promoters. However, other bodies including local authorities, private individuals and charities
may also act as promoters in the proposed Bill. Because promotion is a voluntary role, any costs
incurred by promoters will be dealt with under this section as opposed to under sections relating
to the function of various promoters.
120. The costs for the promoter are expected to rise compared to the Private Bills process,
particularly in relation to pre-application consultation and engagement, publicity and the
expected additional cost of the detailed examination, charged to the promoter through fees
(although a scale of fees is still to be determined through secondary legislation; see paragraph
110). In return, the Scottish Executive expects to deliver a more efficient process. This
increased investment at the start of the process ought to reduce the number of objections to an
application (many of which come about because of a lack of information and communication),
and generate greater certainty and direction around the formal examination and assessment of the
proposal.
121. Secondary legislation from the Bill will require promoters to conduct a greater level of
engagement and consultation with parties compared with the current Private Bill requirements
(prior to submitting an application). However, effective promoters are currently conducting preapplication consultation and engagement in a manner consistent with the expected requirements
of the Bill. Therefore, for those promoters, there will be no additional cost associated with preapplication work under the Transport and Works (Scotland) Bill. We also expect the promoter to
arrange publicity on the proposal at various stages in the process in order to ensure that the
public is fully informed about their proposals. Again, this may already be done by certain
promoters and therefore would represent no additional cost, hence requirements on preapplication work and publicity as set out in the Bill may represent no additional cost to certain
promoters of a transport project.
122. The authorisation process of a new project under the Bill is expected to cost £7053K.
The costs are based on evidence from the transport-related Private Bills25. Although £7053K
seems like a substantial amount of money, it largely reflects the costs incurred by promoters
under the current Private Bills process. The additional cost (17% increase) is explained
through more specific work on route design (partly generated through the ability to access
land), more extensive engagement with those affected by the proposal and increased
publicity, making use of the internet to ensure widespread knowledge about the proposals
and the possibility of incurring a fee comparable to the cost of the examination.

25

Costings from each of the tram projects was used to reach an average figure of £6000K for consultation work on a
Private Bill. An assumption has been made that an extra £1000K may be necessary to comply with engagement
requirements in the Bill.
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123.

Table 4 sets out the expected costs for the promoter.

Table 4: Summary of costs expected to be incurred by a promoter
Stage in process
Pre-application consultation
and
engagement
and
generating application

How costs are incurred
Estimated cost (£K)
Consultation, engagement, design 7000
and
development,
surveys,
research,
administration,
publicity.
Submitting application and Adverts in newspapers
33
preparation
for Place information on internet
representation period
(website)
Detailed consideration
Total

Cost of examination (invoiced 20
SEIRU’s costs through fees)
7053

SAVINGS TO THE SCOTTISH PARLIAMENT
Summary
•

There will be a decrease in staff costs for the Scottish Parliament of £85K.

•

There will be a saving of 280 MSP hours per project.

Detail
124. By removing the requirement for a Private Bill for a transport-related project, we
anticipate that there will be a saving in staff costs to the Parliament. There will also be a
notional saving in MSPs’ time although this is not a concrete saving as MSPs will utilise up this
“saved” time with other pressing business. However, it is noted below nonetheless.
Staff costs
125. The savings in staff time26 and according to the relevant stage in the new process is
outlined in Table 5. Using data provided by the Scottish Parliament, the Scottish Executive
expects the total savings on staff costs to be about £85K. Much of this cost is generated by
official support to the Private Bills Committee.

26

These figures are based on the equivalent Scottish Executive staff costs according to grade. The evidence is based
on oral evidence from the Private Bills Unit.

23
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Table 5: Summary of savings expected to be incurred by the Scottish Parliament
£K

B3

B1

A3

Pre-application
consultation
and
engagement
Submitting application and preparing for
representation period
Objection period
Support to Private Bills Committee
Total

4.3

1.6

1.3
3.4
65
74

Total

1.2

C1
(Solicitor)
1.2

0.9

-

-

2.2

4.3
6.8

1.6
2.8

1.2

9.3
65
84.8

8.3

MSP costs
126. Based on the experience of 3 transport Private Bills, we expect the average number of
“recordable” MSP hours saved to be about 280 hours per Private Bill. This excludes any
background work conducted by MSPs sitting on a Private Bill Committee. However, it does not
seem meaningful to translate this into a financial saving as the Bill will only free up MSP time,
which will be recycled into other Parliamentary business.
IMPACT ON STATUTORY CONSULTEES AND OTHER BODIES
Summary
•

The impact on SNH and SEPA will be cost neutral.

•

The impact on other bodies will not be significant.

Detail
127. We expect other bodies to be involved in the proposed process by the promoter during the
pre-application engagement and possibly during the representation and examination phase. In
terms of statutory bodies, it is likely that SNH and SEPA in addition to Historic Scotland (as part
of the Scottish Administration) will be most called-upon in relation to the promoter’s
Environmental Impact Assessment (EIA). Having consulted with SNH and SEPA, the Scottish
Executive expects the financial impact on them to be broadly neutral. SNH commented that
there is an expectation that the new process will reduce the amount of work over the lifespan of a
project. Historic Scotland costs are dealt with under Scottish Administration costs (see
paragraph 111).
128. The Scottish Executive will also be prescribing other bodies (set out in secondary
legislation) who must be consulted by the promoter according to the type of application. These
bodies could include the British Waterways Board, the Office of the Rail Regulator, the Inland
Waterways Amenity Advisory Council and voluntary/membership-based bodies. These bodies
may also wish to participate in the representation period and possibly at any examination.
129. Although the promoter must consult with these bodies according to the nature of their
application, the extent to which these bodies engage with the promoter can be largely
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determined by their own internal priorities and resources. Therefore whilst the Scottish
Executive appreciates the limited resources of these organisations, particularly
voluntary/membership-based bodies, because of their specific function, the Scottish Executive
does not expect their input to be required on a regular or frequent basis and therefore does not
expect significant demands to be placed upon them in terms of engaging with promoters. The
Scottish Executive does not therefore expect there to be a significant financial impact on
SNH, SEPA, or any other bodies.
IMPACT ON LOCAL AUTHORITIES/NATIONAL PARKS AUTHORITY
Summary
•

The impact on local authorities and National Parks authorities will not be significant.

Detail
130. The promoter will be required to engage with the relevant local authority and/or National
Park authority early in the process and well before the application is submitted. As is the case in
consulting with other bodies, the level of engagement on the part of the local authority or
National Parks authority will be determined by internal priorities and resources. However,
we would not expect the number and frequency of these applications to have more than a minor
impact on local authorities or National Park authorities and therefore the Scottish Executive
does not expect there to be a significant financial impact on these authorities.
131. As part of the intention to create an efficient process, one of the proposals in the bill is
that relevant consents, permissions or licenses for an application are considered as part of the
examination process rather than through separate regimes as set out in other legislation. This
aims to achieve a one-stop-shop approach. This may have a limited impact on local authorities
and/or National Park authorities (where these powers exist) in that some consents required as
part of a transport application may otherwise have been assessed by them. The Bill’s proposals
should therefore constitute a small saving on resources in this area but the Scottish Executive
does not expect this to be a significant impact.
IMPACT ON THE PUBLIC
Summary
•

The impact on the public will not be significant.

Detail
132. Similar to the role of other bodies, local authorities and National Park authorities above,
members of the public may become engaged with the process at the consultation, representation
and examination stage. It is not possible to estimate the financial implications for members of
the public other than to state that these will be borne through the time taken for an individual to
participate in the process and possibly by hiring legal representation. However, the Scottish
Executive expects the Bill to provide the public with meaningful opportunities to influence the
design and development of the project. Although the decision to pay for legal representation is
25
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entirely voluntary, the Scottish Executive expects that changes to the examination process will
help reduce the inclination to acquire legal representation.
133. We are proposing a small financial saving to the public in that we are removing the £20
objection fee which currently exists for the Private Bills process, for which there will be
consequential minor administrative cost benefits.
PART 3: SPECIAL PARLIAMENTARY PROCEDURE (SCHEDULE 3 INTRODUCED
BY SECTION 28(2))
Summary
•

There will be a saving to the Scottish Parliament of £4.5K for each use of SPP.

•

There will be a cost to the Scottish Executive of £2.9K for each use of the new
procedure.

Detail
134. The Scottish Executive is including provisions in the Bill to remove the requirement for
SPP for transport projects. It is very difficult to estimate the financial implications of this
proposal as the Scottish Executive is unaware of any recent use of SPP on which to form a
judgement about the resulting costs. Since the only change in the process is for the Scottish
Ministers to make a determination following an inquiry, as opposed to a Scottish Parliament
Committee, under the current legislative framework, the financial implications are relatively
insignificant. The Scottish Executive estimates that there may be a saving to the Scottish
Parliament of £4.5K27. The costs to the Scottish Executive would rise slightly in respect of a
consideration of the inquiry report. This would mean that an additional cost of £2.9K28.

27

These estimated costs are based on the existing SPP procedure taking 1 month rather than the 19 months of an
average Private Bill informed by discussions with the Private Bills Unit. The staff costs have therefore been
calculated based on the staff costs associated with the Transport and Works provisions but at a ratio of 19:1.
28
Cost based on estimates associated with reviewing an examination report under the Transport and Works Bill
proposals.
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research,

30

29

preparation

for

Of which Scottish Parliament staff costs
Of which Scottish Executive staff costs

Publicity
and
objection period

Differences:
Advice focuses on timetabling for the
Bill
Advice sought about 3 months in
advance of Bill’s introduction

Scottish
Parliament
officials’
guidance and advice to promoter.

Differences:
Promoter identifies affected persons
No evidence of engagement required
No power to enter land to conduct
surveys
Environmental statement only

Consultation,
design,
paperwork, publicity.

Private Bills activity

27

26.2
(2.2)29

8.3

Costs
(£K)
6000

Submitting application and
preparing for representation

Pre-application consultation
and engagement

Stage in Process

33.9
(0.9) 30

27.6

Costs
(£K)
7000

Differences:
Advice provided on systematic basis
up to 1 year in advance of submitting
application
Pre-application scrutiny 42 days in
advance of application
Scoping of EIA
Publicity
and
preparation
for
representation period

Differences:
Specified statutory consultees
Evidence of engagement
Power to enter land to conduct surveys
Environmental Impact Assessment
(EIA)
Code of construction
Scottish Executive officials’ guidance
and advice to promoter.

Transport and Works (Scotland)
Bill activity
Consultation, engagement, design and
development,
surveys,
research,
administration, publicity.

TABLE COMPARING COSTS ASSOCIATED WITH THE PRIVATE BILLS PROCESS AND THE TRANSPORT AND WORKS
(SCOTLAND) BILL PROPOSALS

ANNEX A
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32

MSP time has been excluded.
Of which staff costs.
33
MSP time has been excluded.

31

Differences:
Limited official involvement

Differences:
Public meetings completed in stage
above
Consideration undertaken by Private
Bills Committee
Passing the Bill

Differences:
Newspaper adverts in 2 newspapers
circulating in the area affected 2
weeks apart
No requirement to place information
on website
Public meetings take place in advance
of objection period (more staff
resources at this stage)
Objection period and administration
of representations

Private Bills activity

28

6108.8

033

6531

9.3

Costs
(£K)

Total Cost

Detailed consideration and
review
Finalising the legislation

Representation period

period

Stage in Process

7102.4

22.9
(2.9)32
3.7

14.3

Costs
(£K)

by

Differences:
Staff costs involved in finalising the
order

Consideration
undertaken
independent reporter
Making the Order

Differences:
Public meetings (more staff resources)

Differences:
Adverts in Edinburgh Gazette, (Lloyds
List) and a newspaper circulating in
the area 2 weeks apart
Obligation to place information on
website
Public meetings take place during
representation period (fewer staff
resources at this stage)
Representation
period
and
administration of representations

Transport and Works (Scotland)
Bill activity
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EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE
135. On 26 June 2006, the Minister for Transport (Tavish Scott MSP) made the following
statement:
“In my view, the provisions of the Transport and Works (Scotland) Bill would be within
the legislative competence of the Scottish Parliament.”

——————————

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE
COMPETENCE
136. On 22 June 2006, the Presiding Officer (Right Honourable George Reid MSP) made the
following statement:
“In my view, the provisions of the Transport and Works (Scotland) Bill would be within
the legislative competence of the Scottish Parliament.”

29
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TRANSPORT AND WORKS (SCOTLAND) BILL
——————————

POLICY MEMORANDUM

INTRODUCTION
1.
This document relates to the Transport and Works (Scotland) Bill introduced in the
Scottish Parliament on 26 June 2006. It has been prepared by the Scottish Executive to satisfy
Rule 9.3.3(c) of the Parliament’s Standing Orders. The contents are entirely the responsibility of
the Scottish Executive and have not been endorsed by the Parliament. Explanatory Notes and
other accompanying documents are published separately as SP Bill 66–EN.
THE BILL
2.
The Bill seeks to achieve the Scottish Ministers’ commitment of 4 May 2005 to the
Scottish Parliament to place the Scottish Ministers at the heart of a modern, efficient ordermaking process and thereby replace the need for Private Bills for transport-related developments.
Additionally, it makes modifications to legislation authorising road and harbour developments so
as to ensure consistency across all order-making processes for transport developments. The Bill
also introduces provisions to replace special Parliamentary procedure for the determination of
unresolved objections in respect of transport-related developments and instead, aligning with the
broad thrust of operating efficient proportionate processes, makes the Scottish Ministers, rather
than the Scottish Parliament, the appropriate decision-making body. New procedures for the
making of pilotage orders are also proposed as is a minor change to extend the power of the
Scottish Ministers to make grants and loans for the purchase, in certain circumstances, of
properties in consequence of a transport development.
POLICY OBJECTIVES OF THE BILL
3.
The primary policy of the Bill is to provide a modern efficient process to authorise
transport-related developments which has the confidence of promoters and those directly
affected by proposed developments as well as the wider public. The process is to be open and
transparent within a context that encourages public engagement and participation; ensures that
there are appropriate and consistent communication channels for the provision of pertinent
information; seeks to be cost and time efficient; enables a public examination of development
proposals to be conducted by an independent person appointed on the basis of their qualifications
and experience; ensures that decisions are well-founded, informed by evidence and publicly
explained; confirms that all developments are approved as being in the public interest; and,
complies with the letter and the spirit of all relevant environmental legislation.
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4.
The policy is not for the new order-making power to apply to all transport developments
as the Scottish Ministers consider the existing order-making powers for certain developments
(particularly roads and harbour developments) to be adequate and consistent with the Bill’s
proposals. However, the intention is that those developments (road and harbour developments)
that are covered by existing order-making powers will be subject to similar levels of scrutiny and
approval thus ensuring that there is conformity of approach in all transport developments.
5.
A secondary, associated policy is to ensure that a proportionate process applies for the
determination of unresolved objections by certain specified statutory bodies (e.g. harbour
authorities, roads authorities, Scottish Water) to development proposals of another statutory
body. The intention is to replace the requirement to invoke special Parliamentary procedure in
certain specified instances and enable instead the Scottish Ministers, rather than the Scottish
Parliament, to rule in favour of one or other of the parties in conflict, subject to a public
examination of the matter under dispute.
6.

The contents of the Bill are summarised below:
•

Sections 1-22 make provision to enable the Scottish Ministers, under order-making
powers, to authorise transport developments and provide details of the procedure for
the making of orders.

•

Sections 23, 24 and 25 provide for modifications to legislation relating to road and
harbour developments so as to ensure a greater level of conformity in the
authorisation process for transport-related developments, improve the
communication of information to interested parties and the wider public and establish
revised procedures for the making of pilotage orders.

•

Section 26 makes provision to enable the Scottish Ministers to provide funds in
respect of a transport development to enable the acquisition of certain property
under a voluntary purchase scheme.

•

Sections 27, 28 and 29 contain details on such matters as procedure for subordinate
legislation under the Bill as well as provisions for modification or repeal of other
enactments (particularly those relating to special Parliamentary procedure) as a
necessary consequence of the provisions of the Bill.

Background
Transport authorisation
7.
At present transport developments involving the creation and operation, for instance, of a
new railway or tramway are authorised under a Private Bill in the Scottish Parliament. The
Private Bill procedures are set out in the standing orders of the Scottish Parliament. In terms of
the standing orders a “Private Bill is a Bill introduced for the purpose of obtaining for an
individual person, body corporate or unincorporated association of persons (“the promoter”)
particular powers or benefits in excess of or in conflict with the general law, and includes a Bill

2
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relating to the estate, property, status or style or otherwise relating to the personal affairs, of the
promoter”1.
8.
The Private Legislation Procedure (Scotland) Act 1936 also remains in force. That
provides a procedure for progressing private legislation in Scotland in the UK Parliament by way
of a provisional order by the Secretary of State. Notwithstanding devolution, that procedure
remains available, however, the procedure “shall not apply where any public authority or any
persons desire to obtain Parliamentary powers the conferring of which is wholly within the
legislative competence of the Scottish Parliament”2.
9.
Accordingly the procedure under the 1936 Act remains available where the provision
proposed is either:
•

fully outwith the legislative competence of the Scottish Parliament; or

•

is a mix of Scottish provision, some of which is within and some of which is outwith,
the legislative competence of the Scottish Parliament.

10.
In June 2004 the Procedures Committee of the Scottish Parliament conducted an inquiry
into the practice and procedures of the system for handling Private Bills. After consulting a range
of parties the Committee reported its findings to the Scottish Parliament in May 20053. The
report recommended, in the short term, improvements to the existing process and procedures
and, in the longer term, a new statutory system that would place the principal responsibility for
handling applications and decision-making with the Scottish Ministers. The report also
recommended that the Scottish Ministers should prepare and introduce a Bill before the end of
the current Scottish Parliamentary session to enable the new procedures to operate in the next
Parliamentary session.
11.
On 4 May 2005 the Scottish Parliament approved the Procedures Committee’s
recommendations and the First Minister subsequently in the legislative statement4 to the Scottish
Parliament confirmed that the Scottish Ministers would be bringing forward a Bill to address the
matter.
Special Parliamentary procedure
12.
Prior to devolution the requirements of special Parliamentary procedure (SPP) were laid
down, in relation to orders applying exclusively to Scotland, by section 10 of the Statutory
Orders (Special Procedure) Act 1945. SPP only applies in a limited number of specific instances,
most usually where one statutory body has an unresolved objection to the proposal of another
statutory body (e.g. a harbour authority objects to the construction of a road within its harbour
area by a roads authority).

1

Rule 9A.1.1, Standing Orders, The Scottish Parliament.
Reference: Section 1(5) of the 1936 Act (as amended by paragraph 5 of Schedule 8 to the Scotland Act 1998).
3
http://www.scottish.parliament.uk/business/committees/procedures/reports-05/prr05-04-vol01-00.htmf
4
http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-05/sor0906-02.htm#Col18782
2
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13.
Following devolution the power to make, confirm or approve an order subject to SPP
conferred by a pre-devolution enactment has been transferred to the Scottish Ministers5 so far as
exercisable within devolved competence. The Scotland Act 19986 provides that such orders
(special procedure orders) should be subject to such special procedure as may be provided by the
Scottish Parliament. The Scottish Parliament has not enacted relevant provisions but transitional
procedures are laid out in the Scotland Act 1998 (Transitory and Transitional Provisions) (Orders
subject to Special Parliamentary Procedure) Order 19997.
14.
Broadly, before a special procedure order is made or confirmed by the Scottish Ministers
there must be compliance with the legislative requirements in respect of publicity and the giving
of notice of the proposals and the period for raising objections. The notices are published by the
applicant for the order, or by the Scottish Ministers if they are promoting the special procedure
order, and must specify the time period for objections and the manner in which they may be
made.
15.
If there are no objections (or only objections that are frivolous or relate to compensation),
the Scottish Ministers may lay the order before the Scottish Parliament. It is then subject to
annulment by a resolution of the Scottish Parliament passed within 40 days of the date on which
it is laid. If it is not annulled within that period, it will come into force immediately on the expiry
of the 40 days or at any later date as specified in the order.
16.
Where a valid objection is made and not withdrawn (i.e. it remains unresolved) the order
cannot be made unless it is confirmed with or without amendment by an Act of the Scottish
Parliament. The appropriate Confirmation Bill, as per special Parliamentary procedure, must set
out the proposed order and may be introduced either by the applicant or the Scottish Ministers.
Following introduction the Confirmation Bill is treated as a Private Bill for the purposes of the
appropriate standing orders of the Scottish Parliament.
17.
In September 2000 the Private Bill working group established by the Scottish Parliament
Procedures Committee reported. In respect of SPP it stated:
“that the [Procedures] committee notes the procedures set out in section 8 [of the report]
for the processing of orders subject to special Parliamentary procedure and that
consideration is given to putting the whole area of SPP on a new statutory footing.”8
18.
In November 2005 Parliamentary clerks approached the Scottish Executive and asked
that consideration be given, as part of the Executive’s proposals to modernise the Private Bills
process, to reviewing the process associated with special Parliamentary procedure.
Modifications to roads and harbour legislation
19.
Under the current legislative framework the Scottish Ministers make an order or scheme
in respect of a trunk road9 or harbour development10 without reference to the Scottish Parliament.

5

Section 53, Scotland Act 1998.
Section 94, Scotland Act 1998.
7
(SI 1999/1593)
8
http://www.scottish.parliament.uk/business/committees/historic/procedures/papers-00/prp00-09.pdf
6
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20.
In the light of the challenges made in respect of the order authorising the extension to the
M74 motorway the Scottish Ministers propose that roads developments of such national
significance and interest should, in addition to public examination by means of an inquiry, be
subject to the scrutiny and approval of the Scottish Parliament.
21.
The Scottish Ministers also believe, for reasons primarily of consistency, that nationally
significant harbour developments should similarly be subject to the scrutiny and approval of the
Scottish Parliament.
Consultation and research
Guided transport systems
22.
The Bill has been informed by the Procedures Committee’s report11, subsequent and
extensive consultations and discussions with stakeholders and interested parties, as well as an
investigation into the processes adopted by other jurisdictions in authorising transport
developments.
23.
During December 2005 through to early March 2006 the Scottish Executive conducted
detailed discussions with a broad range of stakeholders in order to inform and refine its
proposals. As well as consulting Parliamentary officials (represented by clerks to the Procedures
Committee, Local Government and Transport Committee and the Private Bills Unit), discussions
were held with business interests (Confederation of British Industry, Scottish Council for
Development and Industry), environmental concerns (Scottish Environment Protection Agency,
Scottish Natural Heritage, Historic Scotland, Scottish Environment Link), other public bodies
(Convention of Scottish Local Authorities, Regional Transport Partnerships), the Society of
Parliamentary Agents and a number of legal firms that provide support to the promoters of large
transport schemes.
24.
An opportunity was also taken over that period to discuss particular matters with officials
within the UK Department for Transport, the Eddington review team12, and the Irish and
Canadian Governments.
25.
Detailed discussions were conducted with the Transport and Works Unit, Department for
Transport, on the practical application of the provisions of the Transport and Works Act 1992, as
it applies to England and Wales and an analysis was undertaken of the suggested improvements
as promoted within the report Review of system for making orders under part 1 of the Transport
and Works Act 1992 13.

9

Roads (Scotland) Act 1984
Harbours Act 1964
11
http://www.scottish.parliament.uk/business/committees/procedures/reports-05/prr05-04-vol01-00.htmf
12
Led by Sir Rod Eddington and commissioned by the Treasury and the Department for Transport the review team are to “advise
on the long-term impact of transport decisions on the UK’s productivity, stability and growth”.
13
MVA, with associated consultants CVRL, Adams Hendry and Rees and Freres, were appointed by the then Department of
Transport, Local Government and the Regions (DTLR) to undertake a Review of the Transport and Works Act, 1992. The main
aim of the review was to review the efficiency and effectiveness of the present system and to make recommendations for
improving and speeding up the process.
10
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26.
The Scottish Executive additionally commissioned a review of policies and procedures in
national and sub-national jurisdictions. That review culminated in the report The provision of
Transport & Works Bill: review of processes and procedures in other countries14.
27.
In February 2006 the Scottish Executive published its consultation paper Proposals for a
new approach to delivering public transport infrastructure developments which invited comment
on the Procedures Committee’s proposals, and in particular, sought views on the extent and role
of the Scottish Parliament in any proposed project authorisation procedure. A review of the
consultation responses has been published15.
28.
A series of workshops involving interested stakeholders were held during May to inform
and confirm the practical application of the Scottish Executive’s proposals.
Issues arising from consultation on transport developments
29.
Overall, the response to the consultation was very positive. Many of the respondents
commented on the lengthy and burdensome nature of the Private Bills process and welcomed
proposals to introduce a more efficient, streamlined system.
30.
All of the comments related to specific proposals, not to the intention behind the Bill.
These comments will be considered in the context of the specific provision in the Bill. Particular
attention was given to the granting of access to land and how a certificate of fitness for a
promoter wishing to gain access to land would operate in practice, the length of the
representation period and the level of Scottish Parliament scrutiny.
Special Parliamentary procedures
31.
As part of the broad policy to modernise the authorisation of developments the Scottish
Executive published its proposal to remove the requirement for special Parliamentary procedures
in Acts relating to transport interests, for consultation, in March 2006 in Transport legislation –
review of special Parliamentary procedure provisions16.
32.
As well as consulting Parliamentary officials (represented by clerks to the Procedures
Committee and the Private Bills Unit) discussions were held with the National Trust for Scotland
who have a particular interest in that the compulsory purchase of land held inalienably17 by the
Trust is subject to special Parliamentary procedure if the Trust has an unresolved objection to the
compulsory acquisition.

14

http://www.Scotland.gov.uk/Publications/2006/03/Transport
http://www.scotland.gov.uk/Topics/Transport/legislation/NewApproach/Analysis
16
http://www.scotland.gov.uk/Publications/2006/03/SPP
17
The National Trust for Scotland Order Confirmation Act 1935 provides power to declare land inalienable. Though the Act does
not provide any definition of inalienable it can be defined as being “not to be removed or transferred to another”.
15
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Issues arising from consultation on special Parliamentary procedures
33.
The consultation confirmed broad support for the proposals. A report of the consultation
exercise has been published.18 Whilst there was overwhelming support for the proposals,
comments received included the need for the Scottish Ministers under the new process to make
any decisions expeditiously, for the report of any inquiry to be taken fully into account before
reaching a decision and for Parliamentary scrutiny to occur in those instances where the Scottish
Ministers might disagree with an inquiry reporter’s recommendation. A view was also expressed
that the very nature of SPP (i.e. the need to produce a Confirmation Bill and its associated costs,
in time and money) provided an encouragement to parties to attempt to seek resolution and
therefore any change to a simplified system might generate more unresolved objections.
DETAILED POLICY PROVISIONS OF THE BILL
Part 1: Orders authorising works etc.
34.
The policy intentions are broadly similar to those that apply in England and Wales and
therefore inevitably there is a degree of similarity in the provisions of this Bill with those
contained within the Transport and Works Act 1992. Indeed the review of the Private Bills
process of the Procedures Committee presaged this outcome. However, there are some
significant policy differences, to those that prevail in England and Wales, which are summarised
below.
35.

18
19
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The policy differences are:
•

That the Scottish Parliament is to be involved actively in the consideration of orders
that relate to nationally significant developments so as to ensure that the
authorisation of the development occurs at a level appropriate to the scope and
impact of the development;

•

That greater emphasis is to be made to ensure that there is a higher level of
participative democracy prior to the making of an application for an order,
encouraging constructive and meaningful dialogue between parties in the initial
design development process so as to engender a culture of participation rather than
one which is adversary;

•

That the information provided in support of an application for an order is
appropriate, complete and has been subject to pre-application scrutiny so as to reduce
instances of future potential process delay through the need to clarify or obtain
information;

•

That there is greater flexibility of the examination of evidence so as to provide a less
intimidating environment for all participants with a greater emphasis on informal
proceedings (in line with the Planning Bill19 proposals);

•

That the process operates more efficiently by, for instance, enabling promoters to
enter land for survey work in advance of an order so as to more clearly define the
proposed route;

•

That the Scottish Ministers actively promote transport developments.

http://www.scotland.gov.uk/Topics/Transport/legislation/SPP/Analysis
Planning etc. (Scotland) Bill
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Overview of proposed process
36.
The proposed process, which will be provided for largely in secondary legislation,
distinguishes between those developments that are nationally significant and those which are not.
The policy intention is that the Scottish Parliament’s interest should be proportionate and focus
on those developments that are of national strategic interest.
37.
In process terms nationally significant developments will be subject to express
Parliamentary scrutiny and approval whereas non-national developments will be approved
without reference to the Scottish Parliament.
38.
A nationally significant development will be described and defined within the National
Planning Framework (NPF), and the Scottish Parliament, as part of its review of the NPF, will
have an opportunity to debate the merits and principle of the development at an early stage. The
intention is that all nationally significant transport developments should be subject to the express
approval of the Scottish Parliament, therefore the orders will be subject to affirmative
procedures.
39.
Other lesser developments will be subject to the same public process of scrutiny, as
described below, as the nationally significant developments but will be normally exempt from
express approval by the Scottish Parliament. It will be possible for the Scottish Ministers to
subject, if they so wish, any order to affirmative procedures and they may wish, for example, to
subject a novel guided transport system to affirmative procedure for reasons of public interest,
even if the development itself is not of national significance.
Pre-application activity
40.
It is important that transport decisions are well-founded, appropriately appraised,
informed by other policy and development priorities, subject to participative democratic scrutiny
and take due account of environmental considerations and the concept of sustainable
development and intergenerational equity20. Most transport initiatives are likely to arise as a
means of realising the objectives within the national transport strategy, regional transport
strategies, local transport strategies, the National Planning Framework or strategic and local
development plans.
41.
Powerful appraisal and modelling tools ensure that transport choices are fully informed
by policy development priorities and a thorough understanding of the problems. Scottish
Transport Appraisal Guidance (STAG)21 plays a crucial role in making certain that public
resources are used wisely and effectively and that a range of solutions can be provided to the
investment decision maker. The appraisal process is also supported by modelling tools22 which
20

“Intergenerational equity means that the present generation should ensure that the health, diversity and productivity of the
environment is maintained or enhanced for the benefit of future generations”. Australian Natural Heritage Charter, 1996.
21
STAG is an objective-led process. It ensures consistency of approach to transport appraisal and enables investment decisions to
be made on an objective basis.
22
The Transport Model for Scotland (TMfS) is an example of an applied modelling tool. It simulates travel movements to enable
the impact of transport changes to be analysed and assessed and includes a transport/economic/land use model of Scotland which
takes account of planning policies and household and business behaviours to provide input to the overall TMfS and to assess the
likely changes in land use consequent on changes in transport patterns.
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can assist in the analysis of complex information and provide an assessment of the future impacts
of various transport proposals.
42.
It is the intention that a promoter should be able to obtain access to inspect and survey
land during the STAG appraisal process so as to identify more clearly any necessary information
on the proposed route of a transport proposal which could influence the decision flowing out of
the STAG appraisal as well as being able to undertake the work necessary to inform an
environmental assessment.
43.
The promoter will be obliged subsequently to develop more detailed proposals and be
required to serve notice on and engage with those whose land or interest in land is directly
affected by the proposed development, for instance any person with an interest who potentially
will be affected by compulsory purchase. The promoter will also be obliged to engage with those
whose properties are adjacent to the proposed project, those engaged in the management of land
adjacent to the project and with those parties that are specially affected, for example businesses,
close but not adjacent to the proposed project whose manufacturing processes or business may
be affected by the proposed development.
44.
In addition to notifying all affected parties the promoter will be required to enter into
meaningful engagement with the affected parties as well as statutory bodies, local MSPs and
local community based organisations.
45.
In respect of environmental concerns the promoter will be required to liaise with relevant
bodies so as to obtain the information necessary to undertake an environmental impact
assessment, in accordance with UK and European legislation, as well as being able to provide the
Scottish Ministers with sufficient information to enable the Scottish Ministers to form an
assessment as to whether the proposed work is of such over-riding public interest that it may
impact land that is designated as a Special Area of Conservation23 , a Special Protection Area24
or a Ramsar site25.
46.
The intention is that the Scottish Ministers will be able to act as a promoter and the rules
in respect of engagement and the publicity of information will apply to them as they apply to any
other promoter. Indeed throughout the whole process the Scottish Ministers when acting as a
promoter will be expected to follow rules similar to those that apply to other promoters.
Pre-application scrutiny
47.
Once the promoter has collated all the information in support of their application they
will be obliged, not later than six weeks before making the formal application, to subject their
information to pre-application scrutiny by the Scottish Ministers.

23

Special Areas of Conservation as designated under Directive 92/43/EEC, the Conservation of Natural Habitats and of Wild
Flora and Fauna
24
Special Protection Areas as classified under Directive 79/409/EEC, the Conservation of Wild Birds.
25
RAMSAR Intergovernmental Treaty which provides the framework for national action and international co-operation for the
conservation and wise-use of wetlands and their resources (It was signed in Ramsar, Iran in 1971).
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48.
The intention is to ensure that comments and queries on the provisions within the draft
order and the environmental information are raised at an early stage. This scrutiny will be
conducted without prejudice to consideration of the merits of the scheme and any eventual
decision of the Scottish Ministers. As part of the scrutiny the environmental information will be
issued for review to Scottish Natural Heritage, the Scottish Environment Protection Agency and
Historic Scotland so that they may comment on the final draft proposals of the promoter. (These
parties, though, will have been engaged with the promoter at a much earlier stage and will have
been required to provide environmental information to the promoter).
Application
49.
The efficiency of the process will, to a large extent, be conditioned by the standard of the
information provided in support of the application. The policy objective, as has been mentioned
previously, is to enable decisions to be made quickly; poor or inadequate documentation that
requires clarification throughout the process will inevitably prolong the process due to ongoing
uncertainties for promoters, supporters and objectors.
50.

In addition to the draft order a promoter will be expected to provide:
-

-

an explanatory memorandum explaining the need and justification for, and
intended practical effect of, the provisions in the draft order;
a concise memorandum setting out the aims and objectives of the proposed
development including any alternative means or approaches considered and the
reason for their rejection;
a concise factual account of the arrangements made and conducted in relation to
the notification and presentation of the proposals and the level and extent of
engagement with those directly affected by the proposals, the general public,
community groups and statutory bodies;
an estimate of expense and a funding statement detailing the cost of the proposals
and the likely sources of funding;
a code of construction practice;
a statement of legislative competence;
details of all consents (including planning permission) necessary to implement the
proposals;
maps and plans of the proposed works; and
a comprehensive environmental statement.

Objection period
51.
Once the promoter has made an application it will trigger a specified period of six weeks
(42 days) within which individuals and organisations may make objection. The intention is that
no fee will be levied for making an objection.
Consideration
52.
During the objection period the Scottish Ministers will commence an assessment of the
application to determine that the application complies with the defined procedural considerations
(for example, the level and extent of the practical engagement with those parties that are likely to
be directly affected by the proposals).

10
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53.
It is expected that the Scottish Ministers will provide public notice of the examination
arrangements under the rules.
Examination
54.
It is proposed that the process used to examine objections will be consistent with other
Scottish Executive policies; the Scottish Ministers will therefore call for an examination to
consider objections. This will be chaired by an Executive-appointed independent reporter. The
examination will be held in public, and the process will itself be open and transparent. It will be
organised to meet the Scottish Ministers’ objective of encouraging public participation. All
parties will be expected to disclose their entire case in advance, allowing the examination to
concentrate on the matters in dispute.
55.
The reporter will have the necessary powers to call for evidence, or to require the
agreement of statements of common ground and of disputed facts. The reporter may be assisted
by technical experts, if considered necessary, to assist with technical matters at the examination.
The hearings will be held, as far as practicable, at a place convenient to all parties and reasonably
close to the location of the proposal. As far as possible inquiries will be held on sequential
working days and where there are a large number of objections two or more reporters may be
engaged so that matters can be addressed concurrently, where practical, and to speed the
reporting process.
56.
As has been discussed the Scottish Ministers require that promoters’ proposals are fully
detailed and feasible at the point of submission in order to increase certainty and to reduce the
difficulties faced by objectors when schemes are materially altered late in the day. The intention
is that there should be no scope for any substantive amendment by the promoter once an
application has been submitted; this is to ensure that the application is not continuously being
changed. However, amendments designed to alleviate or remove any objections, implemented
with the consent of both the promoter and the objector, will be encouraged by the reporter. The
process used to consider objections will be determined by the Scottish Ministers. The method
would thus be determined by the nature of the issues raised and the most effective means of
resolving the outstanding issues. In any scheme this could involve an exchange of written
submissions; informal proceeding where the reporter would lead a structured discussion
following an agenda circulated in advance; a more formal inquiry process; with a discussion or
inquiry informed by visits to the site by the reporter and any technical experts.
57.
No matter what means of consideration is adopted in any individual case, the Scottish
Ministers may direct the examination to consider a matter, or matters, on which they particularly
wish to be informed for the purposes of their decision. Reporters will be expected to conduct the
examination in a manner that ensures the absence of repetition or any concentration on matters
irrelevant to the Scottish Ministers’ consideration of the scheme, however, ultimately the
conduct of the examination will be a matter for reporters.
58.
At the conclusion of the examination the reporter will provide the Scottish Ministers with
a report containing conclusions and reasoned recommendations. If a reporter makes a
recommendation that the order should be amended to include additional or modified works then
evidence must be considered relating to those modifications including, where necessary, an
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assessment of their environmental effects. It may also be necessary to notify parties who may be
affected by the modifications and allow for a further period to make representations.
59.
The length of an examination will depend very much on the scope and type of the
development as well as the number of people affected.
Determination
60.
On receipt of the reporter’s recommendations the Scottish Ministers will be required to
make a decision, either to accept (with or without modifications) or to reject those
recommendations. The Scottish Ministers will be expected to make a decision within 12 weeks
of receipt of the reporter’s report or 12 weeks after any subsequent request for additional
information. The authorisation process from application to the making of an order should not
take longer than the existing Private Bill process and indeed there is every expectation that the
time frame will be shorter since much more activity is to occur prior to the application.
61.
The material available to the Scottish Ministers, in formulating a decision, will include
the application and its supporting documentation, relevant objections made on the proposal, the
transcript of the oral examination, any further evidence supplied at the examination or as a
written submission together with the reporter’s recommendations. In addition, the Scottish
Ministers will, in forming a decision concerning the project, be able to request information or
advice that might assist their consideration. Any such material will be made available to other
parties to the process.
62.
If the Scottish Ministers propose to make any modification to the order, which will make
a substantial change in the proposals, then the Scottish Ministers will notify all affected persons
including those newly affected and be placed under a duty to consider any representations that
they make. Depending on the nature of the modification proposed this process of further
information might be best organised by re-opening the examination. The means of collecting the
additional information will be tailored to the issues to be resolved.
63.
The Scottish Ministers must make public their decision and their reasons for it together
with a notice containing a description of the main measures to be taken to avoid, reduce and, if
possible, remedy major adverse environmental effects.
64.
If the Scottish Ministers decide to authorise the development they will make the order,
with or without modifications. In respect of a nationally significant project the order will be
subject to Parliamentary approval. For a non-national development the order will normally be
made without reference to Parliament though the Scottish Ministers will have the discretion to
apply an affirmative procedure to it if, for whatever reason, they so wish.
Parliamentary process
65.
As mentioned the final order for a nationally significant project will be laid before the
Scottish Parliament and subject to affirmative procedure.
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Discussion of ministerial authorisation
Policy objective
66.
At present, as has been discussed, certain transport developments, such as a railway are
authorised by means of an involved private Bill process whereas others such as a roads project
are subject to a straightforward order-making process by the Scottish Ministers. The policy
intention is to provide an order-making power, similar to that which the Scottish Ministers
currently exercise in respect of the authorisation of trunk roads. This approach provides for a
more straightforward efficient process and ensures conformity in the manner of the consideration
and authorisation of those transport developments.
Alternative approaches
67.
The Scottish Executive reviewed four possible options for the authorisation of
developments:
•

Scottish Parliamentary authorisation

•

Authorisation through the planning regime

•

Authorisation by a quasi-autonomous non-governmental organisation (Quango)

•

Scottish ministerial authorisation

68.
The first option was deemed to be inappropriate since the Scottish Parliament had clearly
stated its will in May 2005 not to proceed with a Private Bill process, therefore any proposal that
seeks to retain (or indeed extend) the current level of Parliamentary engagement is likely to be
met unfavourably by all parties (Parliamentarians, promoters and those affected by
developments).
69.
The second option, which was superficially appealing, was to place authorisation for
developments with the local planning authority within whose area a development is proposed.
Indeed, as part of its evidence-gathering to inform its report the Procedures Committee heard
witness statements that suggested delegating powers to planning authorities should be
considered26. Similar promotions were voiced in the Parliamentary debate on 4 May 2005 where
it was suggested that transport developments should be considered in a similar manner to other
planning proposals.
70.
After considerable deliberation it was decided that it would be inappropriate to delegate
authority to local planning authorities. There were two principal reasons, which gave rise to the
rejection of the proposal.
71.
Firstly, transport developments are of a linear nature and are likely to affect more than
one planning authority and therefore potential issues of co-ordination of activities might arise.
72.
Secondly, transport developments are not frequent indeed since devolution the total
number of developments which the Scottish Parliament has approved, or is currently assessing is
26

http://www.scottish.parliament.uk/business/committees/procedures/reports-05/prr05-04-vol01-00.htmf
submission by Councillor Laurence Marshall, City of Edinburgh Council.
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only seven27. The necessary ability to process such applications is based on a concentration of
expertise reinforced by practical experience. By providing an opportunity that disperses expertise
and applies it in particular locations infrequently there is a probability of placing at risk the
successful delivery of transport developments.
73.
Consideration was also given to enable the planning authority to make a determination
under delegated authority in a specified circumstance i.e. where the proposal relates to a
development on the promoter’s own land and which has neither compulsory purchase or
private/public rights implications; such an instance would however require the provisions within
the Bill to be drafted in such a manner so as to circumscribe delegation to local planning
authorities in particular specified circumstances. On reflection, however, such instances are
likely to be rare and there may, picking up on the point identified earlier, be a lack of expertise
within the planning authority to give effect to such a proposal. The Scottish Ministers are also
concerned in having separate procedures for different classes of developments: greater security
and understanding is generally obtained by conformity of approach.
74.
The third approach considered was the creation of an independent body to whom
promoters could make application for the necessary authorisation to enable a development to
proceed. In short, the approach would remove from consideration, aside from the setting of the
general policy, any Parliamentary or Ministerial engagement. Such an approach exists in Canada
and New Zealand and perhaps more starkly with an Bord Plenala (the Planning Board) in Eire.
Indeed, the Irish Government is promoting legislation within the Houses of the Oireachtas28 that
seeks to further extend the current remit of the board beyond all major local authority
developments and motorways so that it will take on responsibility for all major infrastructure
developments (including strategic infrastructure consents, major electricity transmission lines
and railway orders).29
75.
The Planning Board consists of members appointed by Irish Ministers as a result of
nominations from professions, organisations, trades unions and environmental interests. The
Irish Bill proposes that five members of the board, selected by the chairperson, shall now
consider and determine any matter in relation to strategic infrastructure development.
76.
Concerns of democratic accountability were raised in respect of a similar quango making
determinations in Scotland of such strategic magnitude. The Scottish Ministers’ proposals for
modernising the planning regime which are reflected in the Planning etc. (Scotland) Bill provide
the context for how development is to proceed and within that are provisions which place
primary responsibility for the determination of matters of strategic importance with the Scottish
Ministers.
77.
It is therefore for the reasons as explained above and the fact that the Scottish Ministers
are accountable to the Scottish Parliament (and the courts) as well as the electorate that the
Scottish Ministers have concluded that ministerial approval is the most appropriate means of
27

Stirling-Alloa-Kincardine Railway; Waverley Railway; Edinburgh Tramways 1 and 2; Glasgow Airport Rail Link; Edinburgh
Airport Rail Link; and Bathgate – Airdrie Railway.
28
Houses of Parliament, Ireland
29
http://www.oireachtas.ie/documents/Bills28/Bills/2006/0506/b506s.pdf

14


75

This document relates to the Transport and Works (Scotland) Bill (SP Bill 66) as introduced in
the Scottish Parliament on 26 June 2006
authorising developments, subject, in respect of nationally significant developments to
ratification by the Scottish Parliament.
Consultation
78.
There were no concerns expressed at the policy intention that Scottish Ministers should
grant authorisation for public transport developments.
Section 1 – Orders as to transport systems and inland waterways
Policy intention
79.
The policy intention is that the order should generally contain all necessary provisions to
enable the construction and operation of the relevant transport system. It is also policy that all
linear land based transport developments should for reasons of general conformity be subject to a
Ministerial order procedure. That is currently the case for roads and will in future be the case for
rail, tram and guided systems.
80.
Under the devolution settlement it is only possible to authorise the promotion and
construction of railways which start, end and remain in Scotland30. If a railway project goes
cross-border then it would not be devolved and so cannot be promoted under the new powers in
the Bill. That qualification would not arise for the other types of developments such as a tram or
guided transport system where the Scottish Ministers would be able to authorise the Scottish
works of any cross-border project.
81.
It is also policy not to change the authorisation regime for port and harbour works, as
these are well understood and have operated effectively over a number of years. Therefore, the
new powers under the Bill are unavailable where the primary object would be achieved by
reasons of an order under the Harbours Act 196431.
Alternative approaches
82.
Consideration was given to including the construction of motorways and major trunk
road schemes and harbour developments within the scope of the Bill’s provisions. After due
reflection it was concluded that the existing procedure under the Roads (Scotland) Act 1984 and
Harbours Act 1964 had operated successfully. However, it was acknowledged that the creation
of certain trunk roads and harbours is of such national significance that there ought to be an
opportunity for the Scottish Parliament to provide the final approval. Therefore there are
provisions, later in the Bill, that will ensure conformity of the approval process for all linear land
based transport developments and harbour developments.
Consultation
83.
The consultation paper32 specifically raised questions on the Bill’s scope, to which a
number of stakeholders responded33. Most respondents sought the greatest level of consistency
30

Section E2 (rail transport) of Schedule 5, Scotland Act 1998 as inserted by the Scotland Act 1998 (Modifications of Schedule
5) Order 2002 (SI 2002/1629).
31
The Harbours Act 1964, particularly sections 14 and 16, provide powers amongst others to improve and construct harbours.
32
http://www.scotland.gov.uk/Publications/2006/02/23161534/0
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possible and some suggested that airports should be included in the Bill’s scope, even though
they are currently dealt with under planning legislation. However, airport developments have
deliberately been excluded from the Bill because the development is usually within the curtilage
of the airport and, unlike road and rail developments, is a fixed-point structure. It is therefore
appropriate that airports are covered by planning legislation.
84.
As indicated above, the consultation paper questioned whether trunk road and harbour
developments should be included within the Bill’s proposals. In relation to trunk roads, there
appeared to be a clear consensus that they should be incorporated into the new process.
Respondents from the harbour industry were divided on whether nationally-significant harbour
developments should be subject to Parliamentary scrutiny. The Bill reflects one step in a phased
change by altering the existing roads and harbours legislation to enable nationally-significant
trunk roads and harbour developments to be subject to Parliamentary scrutiny but retaining the
existing order-making and scheme-making regime. There may be arguments to seek further
conformity in the future but, given the complexity surrounding the road and harbour legislative
systems, the Bill creates a level of conformity that is appropriate at this stage.
85.
Some respondents raised concerns about the coverage of the Bill in relation to scope,
including provision for changes in transport technology and other transport systems such as
maglev and funicular railways. These and other transport systems have been reflected in the
Bill’s drafting and are incorporated within the Bill’s scope.
Section 2 – Subject-matter of orders under section 1
Policy intention
86.
The policy intention is to enable the promoter to obtain an order that provides the
authority necessary to give effect to the proposed development. In broad terms, the promoter
would be able to acquire land compulsorily, seek the extinguishment of public rights of way,
construct the works, charge fares for the operation of the system once built as well as being able
to transfer or lease the system to another body. In short, generally all that is required to build and
operate a transport system such as a railway. These permissions are similar to those that can
apply under the current private Bills process.
87.
For reasons of process efficiency it is policy that the order-making power of the Scottish
Ministers must be available to cover in a single order more than one scheme, system or mode of
transport. This is because there may be instances where a particular transport system requires
work at a number of locations. Rail, tramways, canals and other systems are linear
developments, however the work required may need to take place at a number of locations in
order for, for example, the creation of a system. It would be inefficient for a number of smaller
improvements to need to be subject to separate applications and orders. The intention therefore is
that a single order can authorise works to take place at more than one location.
Alternative approaches
88.

No alternative approach was considered.

33
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Consultation
89.

No respondents commented on this issue.

Section 3 – Crown land
Policy intentions
90.
The policy is to provide a mechanism for the appropriate Crown authority to consent to a
right (not itself being a Crown right) subsisting in Crown land being affected by a proposal of
acquisition or for another provision of the Bill or an order made under the provisions of the Bill
to apply in relation to a Crown interest.
Alternative approaches
91.
No alternatives were considered. It is not possible to acquire Crown land compulsorily, it
must always be by agreement.
Consultation
92.

No views were solicited.

Section 4 – Applications
Policy intentions
93.

The policy intentions are twofold:
•

to encourage and ensure meaningful public participation in order to assess the impact
of the development and improve the confidence in and effectiveness of the process;

•

to assure the quality and relevance of the information provided in support of the
application so as ensure the efficiency of the subsequent process stages of
examination, consideration, determination and authorisation in an open and
transparent manner that has the confidence of all those involved.

Public participation
94.
Obtaining the views of people and organisations likely to be affected by a development is
an essential ingredient to any project appraisal. Their involvement aims to ensure both fairness in
decision-making and to permit sources of information and perspective which may have been
overlooked. Public participation is not only good practice it is, in respect of environmental
decision-making, a requirement as a consequence of the Aarhus convention 199834 and the
Public Participation Directive 2003/35/EC.
95.
The benefit of public participation is that local issues can be taken into account. The
Scottish Ministers want to ensure the provision of a reasonable timeframe for participation,
which utilises appropriate methods of engagement and ensures that due account is taken of
participation in the decision-making process. The Scottish Ministers are keen that there is much
34

Convention on access to information, public participation in decision-making and access to justice in environmental matters.
UNECE (1998). Done at Aarhus, Denmark, 25 June 1998.
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more public engagement through meaningful participation and involvement so as to increase
acceptability of proposals and change perceptions of approval processes that are understood as
mere technical exercises. The approach, as outlined above, is consistent with the proposed
statutory requirements for pre-application consultation that are proposed within the planning
white paper35 and included within the Planning etc. (Scotland) Bill. Public participation will
permit proper, considered identification and assessment of the impacts, particularly on the
natural and built heritage.
96.
To be effective the proposals must not be viewed, as stated, as merely a technical process:
acceptability and implementation depend on a transparent public debate on the wider economic
and social benefits, as well as environmental side-effects. To that end the Scottish Ministers are
keen to ensure that promoters engage with local non-statutory organisations (such as for instance
membership-based charities or community groups), the general public and statutory bodies so
that there is the widest possible engagement and participation in the considerations to inform the
application.
Quality and relevance of the information
97.
Once engagement activities have concluded the policy intention is that all relevant
information, in support of an application, must be available at the time of the application. To
realise that objective promoters will be provided with clear guidance on the type of information
required and prior to making the formal application the information will be subject to a formal
pre-application scrutiny. This approach if executed properly should enable any subsequent
examination of the development to concentrate on the basis of shared agreed information on the
impact on the chosen location and the environmental impact.
Alternative approaches
98.
There is no alternative approach; public participation is not only required under EC
legislation it is also good practice.
Consultation
99.
A number of comments were received in relation to different aspects of the application
process. The consultation paper specifically asked a question about the minimum length of time
within which a promoter should conduct a consultation on proposals before presenting an
application to the Scottish Ministers36. While most respondents indicated they were content with
a 6-month period, some questioned whether there was a need for a statutory minimum period of
consultation given the other mandatory requirements (such as evidence of effective consultation
and pre-application scrutiny by the Scottish Environment Protection Agency, Scottish Natural
Heritage and Historic Scotland) which the promoter must satisfy.

35

Modernising the Planning System: Scottish Executive June 2005
http://www.Scotland.gov.uk/Resource/doc/54357/0014194.pdf
http://www.Scotland.gov.uk/Publ;ications/2005/27113519/35231
36
Q2 of the consultation paper: What reasons exist for lengthening or indeed shortening the 6 month minimum designated
statutory pre-application period between the promoter publicising initial proposals and presenting an application for an Order to
the Scottish Ministers?

18


79

This document relates to the Transport and Works (Scotland) Bill (SP Bill 66) as introduced in
the Scottish Parliament on 26 June 2006
100. On further consideration, it was determined that an imposition of a minimum time period
for consultation on promoters would be too restrictive, given that effective consultation may not
be achieved within a fixed time, as it will be subject to other factors including the size of the
proposed development, how many people are affected and the effectiveness of the promoter.
The intention is therefore not to impose a minimum time period within which a promoter must
conduct a consultation.
101. Other comments focused on suggestions for additional information to be included with an
application. The detail of the application information set will be specified in secondary
legislation and will be consulted on separately. The comments from the consultation will inform
that consideration.
Section 5 – Cases where other Member States are affected
Policy objectives
102. The policy is to ensure that the Scottish Ministers act in accordance with international
obligations37 in regard to the assessment of the effects of certain public and private developments
on the environment. The Scottish Ministers are obliged to provide documents and information to,
and consult with, any member state of the European Economic Area (which includes the nations
of the European Community plus Norway, Iceland and Lichtenstein) that is likely to be affected
by a development in Scotland. As part of that information set there is an obligation to provide
details of the measures taken in respect of adverse environmental effects of the project.
Alternative approaches
103. There is no alternative approach; if the Scottish Ministers were not to act in accordance
with international obligations they would lay themselves open to infraction proceedings.
Consultation
104. Consultation was not required: the Scottish Ministers are required to act in accordance
with international obligations.
Section 6 – Orders made otherwise than on application
Policy objectives
105. The intention is that the Scottish Ministers are able to promote and make orders in two
particular circumstances. One, to enable them to act as the promoter of transport developments
and two to ensure that if a promoter or operator abandons or neglects the work subsequent to the
authorisation of an order or fails to comply with the terms under which authorisation has been
provided that the Scottish Ministers can take any necessary steps to resolve the situation and to
recover any costs associated with making right the prevailing situation. In the latter case the
expectation is that appropriate regulatory bodies will make the initial objection to the Scottish
Ministers.

37

Those obligations are contained within provisions of Directive 85/337/EEC of 27 June 1987 that Directive has been amended
by Directive 97/11/EC of 3 March 1997 and Directive 2003/35/EC of 26 May 2003.
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106. The Scottish Ministers currently require others parties to promote, via the Private Bill
process, certain developments which are substantially funded by and are fully consistent with the
expressed intentions of, the Scottish Executive. There is currently no legislative means, for
instance, to enable the Scottish Executive to promote a railway or tramway. Transport Scotland
was recently established with a remit which includes promotion and management of major
infrastructure developments. Working as an agency of the Scottish Ministers it is expected that
this body will be instrumental to the Scottish Ministers in the promotion of, in particular,
national transport developments.
Alternative approaches
107.

No alternative approaches were considered.

Consultation
108. The Procedures Committee report suggests that it should be possible for the Scottish
Ministers to promote orders. No contrary views were expressed during the consultation period.
Section 7 – Model provisions
Policy objectives
109. The policy intention is to ensure that the draft order of the promoter accurately conveys
the intentions of the promoter and in so doing addresses all likely, pertinent issues in respect of
the content of the order, as well as adopting a clear style and readily understandable format. By
having a power to provide guidance the Scottish Ministers, either in the light of experience or in
response to a request from potential promoters, are able to issue model provisions. These should
be of assistance to promoters. This a proportionate response as it is neither heavy-handed and
directive as might be the case in imposing model sections nor is it an abrogation of responsibility
in assisting promoters, when necessary, to ensure the smooth operation of the process.
Alternative approaches
110. The Scottish Executive considered whether it would be appropriate to direct that model
provisions should be incorporated within draft orders. It was concluded, however, that this might
generate potential problems in that the mandatory inclusion of particular provisions could give
rise to the perception that such provisions would be incorporated in the final order and therefore
impliedly would be out of scope of any examination.
111. Consideration was also given to not providing a power to the Scottish Ministers to
provide guidance on the basis that any draft orders should be totally the responsibility of the
promoter and that any shortcomings were a matter for the promoter and not the Scottish
Ministers. The view was taken that such an approach in relation to an inexperienced promoter
would be an abrogation of efficient process management.
Consultation
112.

No comments have been raised or received on the matter.
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Section 8 – Objections
Policy intentions
113. The policy intention is that anyone should be eligible to make a meaningful objection
within a stated timeframe. The process will be as straightforward as possible, in order to
encourage those who wish to, to make a objection, while ensuring that the objection is
meaningful and useful. The Bill enables rules regarding the objection period to be set out in
secondary legislation.
114. The rules on objections will set out basic requirements that all valid objections should
meet. For reasons of consistency the period of time for making objections will be six weeks, this
aligns with the time-period currently available for making objections in respect of road orders.
115. All objections will be made available to the promoter. The policy intention behind this is
to ensure that the promoter is aware of people’s views on the application and, if necessary, can
consider ways in which to mitigate any objections in advance of the examination.
116. The Scottish Ministers will take into account any objections, before deciding whether or
not to make an order. Where the Scottish Ministers cause an inquiry or hearing to be held, they
are required to take into consideration the reporter’s conclusions. This is in order that the
minister is able to make a fully-informed, justifiable decision on whether the application should
be approved. The Scottish Ministers may disregard any objection which they consider to be
frivolous or trivial, objections which are subsequently withdrawn and objections which relate to
matters of compensation (which fall to be determined by the Lands Tribunal for Scotland). In
order to ensure the efficiency of the process, the Scottish Ministers are only obliged to consider
meaningful objections relating to an application. Matters of compensation can be considered by
the Lands Tribunal for Scotland.
Alternative approaches
117. Under the European Convention on Human Rights (ECHR), everyone has a right to
respect of his/her private property. An objection period is therefore essential because the
Scottish Ministers may make an order which extinguishes private and public rights. No
alternative approach was considered.
Consultation
118. The consultation paper asked a pointed question about whether the duration of the
objection period should be reduced from 60 days (under the Private Bills process) to 42 days (the
objection period for trunk roads)38. The intention behind considering whether to reduce the
objection period was to ensure conformity. The majority of respondents who indicated a
preference in response to this question said that they were content for the objection period to be
42 days. To the best of knowledge, there have been no problems with the 42 day objection
period used for trunk roads and therefore the Scottish Ministers believe that it is appropriate to
seek consistency of approach.

38
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119. One respondent commented that the new process should accept representations as well as
objections in order to create a more balanced viewpoint on the general feeling behind a scheme.
It also offers an opportunity for individuals or organisations to seek information, clarification or
make comments without making an official objection. Although the examination will obviously
focus on the objections to an application, the processes behind the Bill will seek to encourage the
submission of representations as well as objections as part of the objection period. This will be
reflected in guidance resulting from the Bill.
Section 9 – Inquiries and hearings
Policy intentions
120. The policy intention is to allow in certain circumstances for a detailed examination of an
application by an independent reporter, who is then able to make recommendations to the
Scottish Ministers. This will allow an in-depth examination of all the pertinent issues relating to
an application.
121. An inquiry or hearing will be held if it is requested by a local authority or national park
authority within whose area the works are proposed to be carried out and/or anyone subject to
compulsory purchase for the development. The Scottish Ministers may either afford other
objectors an opportunity to be heard through an inquiry or hearing, or may consider their
objection through written correspondence. The intention is to allow an opportunity for a fair
hearing to statutory objectors (those who will be directly affected by an application) but also,
subject to the Scottish Ministers discretion, others who object to the application. This, together
with the possibility of subsequent court review under section 16, satisfies Article 6 of ECHR.
Alternative approaches
122. Under ECHR, a fair and public hearing must be provided when a person’s civil rights are
being determined. The alternative would be to cause an inquiry to be held regardless of who
objects to the application or their status in relation to it. This would create an inflexible system,
unable to adapt according to the nature of an objection. It would be costly and inefficient.
123. Alternatively, the Scottish Ministers could retain complete flexibility over the
examination approach and remove any status of the statutory objectors, treating all objectors at
their discretion. This would be a step too far in not acknowledging the effect an application will
have on certain objectors and failing to legitimise their objection.
Consultation
124.

No comments have been raised or received on the matter.

Section 10 – Procedure at inquiries and hearings
Policy intentions
125. The policy intention is to ensure conformity and understanding for all parties taking part
in the examination process and therefore the Scottish Ministers may make rules to apply to
inquiries and hearings held under this Bill.
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126. The Scottish Ministers will consult the Council on Tribunals, as per standard practice on
any draft inquiry or hearing rules.
Alternative approaches
127. No alternative approaches were considered; rules are necessary for efficient and effective
proceedings.
Consultation
128. No comments have been raised or received on the matter as the detail will be set out in
secondary legislation. However, one respondent did comment that consideration should be given
to financial aid being given to an objector at an inquiry. This issue will be considered further
when drafting the rules. Draft rules should allow for flexibility within an inquiry or hearing thus
enabling a reporter to adopt a more informal approach for certain objectors if the reporter, and
other parties, consider that useful. This approach may be adopted in such a case where the
objector is not legally trained and is not familiar with an inquiry. The proposed approach should
assist objectors to present their case to their best ability.
Section 11 – Making or refusal of orders under section 1
Policy intentions
129. Once an inquiry or hearing has been conducted and the reporter’s report has been
received the policy intention is that the Scottish Ministers will move expeditiously to make a
determination, so as to ensure at the earliest opportunity that there is a degree of certainty for all
parties. That determination may be to make the order, make the order with modifications or
refuse to make the order. The Scottish Ministers may also make a determination in respect of
only some of the proposals applied for, whilst making a separate determination in respect of (or
deferring consideration of) other proposals. This enables the Scottish Ministers in cases where
the application may consist of a number of proposals to make an order in respect of one project
but not on another or others. It is unlikely that the Scottish Ministers would adopt such an
approach since it is likely that small developments may be many aspects of a whole and the
whole may not be possible without the approval of its constituent parts but an appropriate case
may require this flexibility.
Alternative approaches
130.

No alternative was considered.

Consultation
131.

No comments have been raised or received on the matter.

Section 12 – Publicity for making or refusal of order
Policy intentions
132. The policy intention is that the Scottish Ministers’ decision should be fully transparent
and accessible to the public. One of the test principles of the application is that the development
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is in the public interest. It is therefore appropriate that the Scottish Ministers should account for
their decision to the public.
133. The proposed developments are intended to be for the ultimate benefit of all interested
parties. However, as has been identified earlier developments typically involve compulsory
purchase and the interference with property rights as well as raising significant environmental
issues. These are particularly important matters of major concern to those that are affected and
therefore in the interests of fairness and transparency there must be a comprehensive public
explanation of any decision.
Alternative approaches
134. By not giving full decisions the Scottish Ministers leave themselves open to infraction
proceedings under the Public Participation Directive. No alternatives were considered.
Consultation
135.

No comments have been raised or received on the matter.

Section 13 – “Developments of national significance” etc.: special procedure
136. The Scottish Ministers are particularly keen to ensure that an efficient process operates in
respect of the authorisation of national developments that are essential to the economic wellbeing of Scotland. Recognising the national interest of such developments the Scottish Ministers
are also keen that such national developments should be subject to express authorisation by the
Scottish Parliament.
137. It is proposed therefore that certain transport developments will be developments of truly
national (rather than regional or local) importance and will be designated as such within the
National Planning Framework (NPF). The NPF is the culmination of a range of national and
sub-national plans, policies and strategies. Inclusion within the NPF should allow national
transport developments to be seen more clearly both in terms of their contribution to increasing
connectivity as well as in terms of their secondary effects on trade and spatial reorganisation.
138. In its scrutiny of the NPF the Scottish Parliament will be considering the principle of and
need for identified national transport developments. The Scottish Parliament will not be making
any decision on the planned location of the developments for to do so would deny local people
an opportunity to contribute to the appropriateness of the exact location, a matter which is more
properly addressed when a specific proposal, such as would be proposed in an order or planning
application, is subject to detailed scrutiny. That approach enables the reporter in the examination
of such a development to be guided by the NPF and the views expressed by the Scottish
Parliament. Following its parliamentary scrutiny, the NPF would clearly be a material
consideration for the reporter to take into account since it would have established both the
national strategic policy context and the principle and this should ensure that the independent
examination concentrates on local effects and any other material aspect of the proposed
development that causes concern within the community.
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139. The Scottish Parliament’s role in respect of the NPF and the subsequent approval (by
means of an affirmative measure) will add weight and accountability to the overall decisionmaking process in respect of national developments.
Alternative approaches
140. The Procedures Committee report39 states, with appropriate clarification added in
parentheses, that:
“For the longer term, we recommend a statutory system that will allow the principal
responsibility for handling such applications to be transferred to the [Scottish] Executive,
but subject to appropriate Parliamentary oversight. Under the “TWA-plus” approach,
promoters would seek an order made by [the Scottish] Ministers rather than an Act of the
[Scottish] Parliament, and the detailed scrutiny and consideration of objections would be
done at a local public inquiry operating under statutory rules rather than by a [Scottish]
Parliamentary committee operating under standing orders. The [Scottish] Parliament
would have an opportunity to scrutinise and, if need be, reject, any such order both early
in the process and at the end.”
141. The Committee therefore proposes two instances of Parliamentary scrutiny the first early
in any process and the second at its conclusion. It will be noted that the Scottish Ministers’
proposals enable, at an early stage, national developments to be subject to national scrutiny by
the Scottish Parliament and for the final authorisation to reside with the Scottish Parliament.
142. The Scottish Ministers are anxious to ensure that engagement of the Scottish Parliament
is proportionate; a greater level of engagement might result, in effect, in a replication of the level
of involvement that currently occurs under the Private Bill process (a level which the Scottish
Parliament has advised is unacceptable); less or no scrutiny would not provide an appropriate
level of national endorsement to developments that will have a significant bearing on national
interests.
143.

The proposed approach is therefore in line with the spirit of the Committee’s proposals.

Consultation
144. The consultation paper directs readers to two specific questions on the issue of the level
of Parliamentary scrutiny. The first relates to Parliamentary scrutiny before a public
examination of the issues pertinent to an application and secondly, whether Parliamentary
scrutiny should be extended beyond developments contained within the NPF40. Few concerns
were expressed through the consultation responses about the level of Parliamentary scrutiny
proposed in the Bill. Aside from one response, no other respondent believed that Parliamentary
scrutiny should extend beyond national developments designated in the NPF. Two respondents
called for some form of additional scrutiny in certain situations; one for third party scrutiny
where the promoter is the Scottish Executive, Transport Scotland or a local authority and the
39

Paragraph 118 of that report refers
The two questions were: Q6: Are there any reasons why, once the Scottish Ministers have determined that the application
meets the procedural conditions and the specified criteria conditions, that the application should be considered by the Scottish
Parliament prior to a public examination of the objections? And Q7: Are there any reasons for extending Parliamentary scrutiny
and approval of developments beyond those contained within the NPF?
40
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other for the Scottish Parliament to make the final decision in a situation where the Scottish
Ministers disagree with the reporter’s recommendations.
145. One of the key aims behind the new process is to ensure that consideration and
authorisation of a transport proposal can take place as expeditiously as possible. That has been
one of the main criticisms of the Private Bills process by respondents to the consultation.
However, by introducing more levels of authorisation, there is a risk of prolonging the
authorisation process, because before any kind of authorisation can take place, a proper
consideration of the issues is required in order to make a valid judgement. A full exposition of
the issues will be undertaken at the examination. If the Scottish Parliament or another form of
scrutiny takes place prior or subsequent to the independent public examination by a reporter,
further examination of the issues, by the Scottish Parliament or the third party, will be required.
We do not believe this would be conducive to operating an efficient process. Indeed, some
respondents expressed concern at the suggestion of scrutiny by the Scottish Parliament prior to
an examination, given that objections to the scheme will not have been explored at that stage.
146. The consultation paper also asked whether it should be possible for the Scottish Ministers
to designate transport developments not in the NPF for Parliamentary consideration41. Of the
responses received in relation to this question, there was unanimous agreement that this should
be possible.
Section 14 – Consents etc. under other enactments
Policy intentions
147. The policy intention is that the Bill process is efficient and can be used as a “one-stopshop” for authorising permissions, licenses and consents that may be required for a particular
transport development. The intention is that any specific public scrutiny regarding pertinent
permissions, licenses or consents can take place as part of the general scrutiny by the
independent reporter of the application as a whole rather than separately (e.g. through the local
authority). The section provides that the Scottish Ministers may make regulations which specify
particular permissions, licenses and consents which may be dealt with through an order made
under the Bill, and/or which may be granted through a particular procedure that assimilates
otherwise disparate procedures.
Alternative approaches
148. The only alternative would be to exclude permissions, licences and consents from being
granted as part of an order, leaving them to be granted separately. This would not make for an
efficient process as it would lead to a duplication of processes.
Consultation
149. The consultation paper does not address this issue specifically but stakeholders have been
consulted through bi-lateral meetings and workshops. There has been overwhelming support for
this section to be included in the Bill. One respondent expressed some concern that certain
41

This was contained within Q7: Do you agree that it should also be possible for the Scottish Ministers to designate other
transport related projects not in the NPF for Parliamentary consideration should they see fit?
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consents would not receive sufficient consideration when incorporated with the examination of
the application as a whole. However, there is deliberately no restriction on the length of an
examination in order that all issues can be explored fully and any objections to a particular
consent can be taken into account as part of the examination.
Section 15 – Town and country planning
Policy intentions
150. The policy intention is that a promoter may be granted planning permission, if required
within the context of a transport application, if the order for a project is made. This is to ensure
that the process of authorising a transport development is efficient and can operate as a “onestop-shop” in relation to planning permission and other permissions, licenses and consents (see
also section 14). The intention is that any specific public scrutiny regarding planning permission
can take place as part of the general scrutiny by the independent reporter of the application as a
whole.
Alternative approaches
151. The only alternative would be to exclude planning permission from being granted as part
of the order process, and would therefore have to be granted separately. This would not make
for an efficient process as it would lead to a duplication of processes.
Consultation
152. No comments have been raised or received on the matter, other than one respondent who
sought clarification on the distinction between what type of work would be covered by planning
permission granted through the order and more detailed planning consent, granted through the
local authority. Whilst an order may specify the level of work sought under deemed planning
permission, it is likely that guidance will be produced on the distinction between permission
granted by the order and permission granted by the local authority.
Section 16 – Validity of orders under section 1
Policy intentions
153. The policy intention is that the process should operate effectively and efficiently, open to
public scrutiny, with well-informed decisions being taken promptly. Where the procedures do
not operate as they should then any person should be able to challenge the substantive or
procedural legality of decisions before the courts.
Alternative approaches
154. The only alternative considered was not to permit an opportunity for challenge. That was
swiftly rejected on the grounds of being against natural justice and ECHR particularly when an
order is likely to authorise the compulsory purchase of private property and extinguishment of
rights.
Consultation
155.
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Section 17 – Powers of certain bodies to apply for, or object to, order under section 1
Policy intentions
156. The policy intention is that there will be no diminution in the power of those statutory
bodies, such as regional transport partnerships42, that currently have the power to promote or
oppose a Bill; they will have similar powers in respect of the promotion of, or an objection to,
orders.
Alternative approaches
157.

No alternative approach was considered.

Consultation
158. The issue has not been subject to extensive consultation though the issue has been
discussed with various statutory bodies with current powers to promote or object to legislation.
No contrary views were presented.
Section 18 – Access to land
Policy intentions
159. The policy is that at the time of application the promoter should have all relevant
information available in order to ensure that the consideration of the proposed scheme can take
place efficiently and effectively.
160. In order to assist the promoter in the development of their proposals and the putting
together of the application it would be beneficial for the promoter to be able to inspect and
survey land in order to ascertain the suitability of the land for the proposed transport scheme and
to obtain information necessary for the environmental impact assessment. It is hoped that the
promoter will be able to obtain access to land by agreement with the relevant owner and occupier
of the land relevant to their project. If however agreement cannot be reached the intention is to
provide a regime, subject to strict safeguards, so as to permit a bona fide promoter that access.
161. One of the outcomes of permitting promoters access to land is that it provides an
opportunity for greater specification so that the lines of deviation may be more tightly drawn
with consequential potential reduction in blight.
Alternative approaches
162. An alternative approach is simply not to provide a statutory power. That was rejected; the
intention is for the new order making process to operate efficiently and effectively so as to
enable well informed determinations to be made expeditiously.

42

Schedule 1, paragraph 10(1), Transport (Scotland) Act 2005.
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Consultation
163. The consultation paper asked what process should be used to allow promoters to enter
land43. Overall, respondents were in favour of granting promoters the power to access land,
subject to appropriate safeguards. A few respondents indicated that the type of information
required by the promoter through access to land should already be available in the public
domain. That is a valid comment and will be taken into account for the order and guidance, on
the basis that anyone seeking access to land should have exhausted all other means of obtaining
the information they require. Another respondent suggested that one of the restrictions should be
that the information gained through the access to land cannot be sold onto a third party by the
promoter. Again, this is a valid concern worthy of further consideration.
164. A number of respondents sought clarification on the certificate of fitness and one
suggested that there should be a register of bodies to which access to land has been granted. The
precise mechanism surrounding the certificate of fitness will be provided within secondary
legislation. It was also suggested that a promoter should on entering land be accompanied by an
officer of the local planning authority or the police so as to ensure that there is some independent
oversight when conducting activities on site. Further comments were made regarding notification
and the nature of activities that might be performed on the land. It was also suggested that the
promoter should be responsible for recording conditions prior to commencement, during and
after completing work so that any requests for compensation can be dealt with appropriately.
Those and other comments will be taken into consideration in the preparation of the secondary
legislation and will be subject to extensive consultation.
Section 19 – Service of notices and other documents
Policy intentions
165. The intention is to ensure that the manner of the communication of notices and other
documentation is appropriate in all occasions. Notices will be served by post, delivered or
transmitted electronically or, only in particular circumstances and when other options are
unavailable, affixed to a building or object on land.
Alternative approaches
166.

No alternative approach was considered.

Consultation
167. The issue has not been subject to formal consultation. It was discussed directly with
stakeholders when formulating the Bill’s provisions at which all expressed their satisfaction with
the intention.

43

The question was Q3: What process should apply to enable a promoter, without a statutory right, to enter land to conduct
preliminary investigations?
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Section 20 – Annual report
Policy intentions
168. The policy is to place the Scottish Ministers under a duty to publish an annual report on
certain matters relating to the operation of the order making process. The purpose of the
publication is threefold: one, to reaffirm the transparency of the operation of the process and
thereby engender confidence in its operation; two, to indicate how effectively the process is
operating and provide in a single document details of who has made an application for an order,
and for what purposes, what orders have been made or not been made together with a summation
of the reasoning for the decision and importantly to identify in the making or not making of the
decision the length of time taken between the application and decision of the Scottish Ministers;
and three, to provide a public reference document that will reduce enquiries on the progress of
individual developments.
Alternative approaches
169. Consideration was given to not making the publication of the report a statutory
obligation, however, it was concluded that by placing the Scottish Ministers under an express
duty the express intent of an efficient, effective and transparent process would be reaffirmed.
Consultation
170. Though the issue has not been subject to formal consultation many stakeholders at the
consultation workshops expressed the view that such a measure, with statutory backing, is
particularly welcomed.
Section 21 – Orders under the Light Railways Act 1896
Policy intentions
171. The intention is that the Scottish Ministers will in future for reasons of general
consistency of approach make orders under the legislation promoted within the Bill instead of
reverting to the Light Railways Act 1896.
Alternative approaches
172. The only alternative approach considered was to make no change to the existing
legislation. This was rejected in favour of a more consistent approach for authorising
developments.
Consultation
173. The consultation paper Proposals for a new approach to delivering public transport
infrastructure developments advised on the scope of the proposed order-making process. The
issue was also discussed with stakeholders.
Section 22 – Interpretation
174.

This section defines terms used within Part 1 of the Bill.
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Section 23 – Amendment of Roads (Scotland) Act 1984
Policy intentions
175. The intention is to ensure consistency in the authorisation of all nationally significant
developments and thereby ensure that the creation of trunk roads is approved in a manner similar
for instance to a new railway.
Alternative approaches
176. The only alternative approach considered was to make no change to the existing
legislation. This was rejected as it would not have met the policy intention.
Consultation
177. Specific views were solicited within Proposals for a new approach to delivering public
transport infrastructure developments on proposals to attach express Parliamentary approval to
road developments of national significance. While most respondents agreed with the inclusion of
the creation of new trunk roads within scope one respondent suggested that there was no
compelling reason to change the current procedures and that any change should only occur as
part of a phased approach, made in the light of operational experience. Another respondent
commented that the inclusion of roads within scope would not significantly improve the current
road related procedures.
Section 24 – Amendment of Harbours Act 1964
Policy intentions
178. The intention is to ensure consistency in the authorisation of all nationally significant
developments and thereby ensure, as is the intention with the creation of trunk roads, that
nationally significant harbour developments should similarly be subject to Parliamentary
approval.
Alternative approaches
179. The only alternative approach considered was to make no change to the existing
legislation. This was rejected as it would not have met the policy intention. There is an argument
that harbour developments are, unlike roads and rail developments, privately funded and
therefore should not be subject to similar levels of scrutiny. A contrary argument is however that
ports and harbours are currently by definition inter-modal hubs, and cannot be treated separately
from the publicly funded land transport infrastructure which underpins their functions.
Consultation
180. The policy intention to align the authorisation of national transport developments was
mentioned in the consultation paper Proposals for a new approach to delivering public transport
infrastructure developments.
181. Respondents communicated a range of views. Some argued that nationally significant
harbour and port developments should be within scope particularly where developments connect
ports with the wider transport network. Other respondents expressed a contrary view, stating that
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there were no compelling reasons for changing the existing procedures. A third view was
promoted by a respondent which suggested the future inclusion of harbours (and other transport
modes) within scope but only if the new procedures were found to be effective in their operation.
182. In the consultation it was accepted that there was no impetus to bring harbours within the
scope of Parliamentary approval. Further reflection, however, suggests that the opportunity
presented by the Bill does enable all transport developments, that are currently authorised either
under a Private Bill or via an order made by the Scottish Ministers, to be treated in a like manner
and the Bill’s provisions reflect this approach.
Section 25 – Amendment of Pilotage Act 1987
Policy intentions
183. The intention is to enhance the notification arrangements and the process for the making
of objections so as to align procedures that apply in other transport related areas.
Alternative approaches
184. The only alternative approach considered was to make no change to the existing
legislation. This was rejected as it would not have met the policy intention.
Consultation
185. The proposals were set out within the consultation paper44 and the over-whelming
response was favourable to the Bill’s proposals.
186. There was some concern about changes to the way applications are publicised. It was
advised that the current method of notifying persons likely to be affected works well, with those
who are not near the port or are infrequent users being notified and that reliance on public
notices may not provide an effective mechanism of notifying all stakeholders. The Bill’s
provisions have addressed this concern.
187. Concern was expressed that changing the method of notifying interested parties together
with an undertaking to investigate any objections would increase the potential to hold up pilotage
orders. A contrary view noted that having a 42 day period for the raising of objections is a
satisfactory compromise by making the decision making process swifter, while maximising
public involvement and the opportunity to deal with objections.
Section 26 – Amendment of Transport (Scotland) Act 2001
Policy intentions
188. The policy is to enable the Scottish Ministers to provide funds to a third party that may be
used subsequently to fund and operate a voluntary purchase scheme for properties which, whilst
not eligible for purchase under compulsory purchase arrangements, may be affected by the

44

Consultation: Transport legislation – Review of special Parliamentary procedure provisions.
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construction and operation of a transport development. Additionally, the Scottish Ministers will
make public to whom and for what purposes the funds have been disbursed.
Alternative approaches
189. The alternative is to retain the existing arrangements which allow the Scottish Ministers
and those promoters funding their own developments to fund and operate voluntary purchase
schemes but do not permit promoters to use funds provided by the Scottish Ministers for the
development of a transport scheme to use those funds to operate a voluntary purchase scheme.
The new approach rectifies an anomaly and ensures a promoter, using funds provided by the
Scottish Ministers, will now be able, as is the case with Scottish Ministers, to operate a voluntary
purchase scheme.
Consultation
190. Though a formal consultation on the proposals has not been conducted discussions have
been held with promoters and the Scottish Ministers announced45 their intention to come forward
with a policy position on voluntary purchase schemes.
Sections 27 – Further provision as regards rules, regulations and orders
Policy intentions
191. The intention is that the scrutiny of the Scottish Parliament should be proportionate to the
matter under consideration therefore the Scottish Parliament should approve by affirmative
procedures orders relating to nationally significant developments (see section 13), any other
orders that the Scottish Ministers believe warrant Parliamentary interest and, in the first instance,
all rules or regulations, and the appropriate orders, emanating from the Bill so as to ensure their
appropriateness.
192. The intention is that non-national developments, being generally of local interest and
therefore inappropriate for Parliamentary scrutiny, will be determined by the Scottish Ministers.
Alternative approaches
193. The proposals of the Procedures Committee were considered. These included the express
approval of Parliament for all but the most minor of transport developments and where the
Scottish Ministers are acting as the promoter, the use of super-affirmative procedures. After due
consideration and reflection these were rejected as being disproportionate. The Scottish
Ministers have concluded that the proposed process by being inclusive and transparent provides
an appropriate level of democratic oversight both in terms of participative and representative
democracy.

45

The Minister for Transport and Telecommunications announced the intention to come forward with a policy
position to the Waverley Railway Bill committee on 27 March 2006.
http://www.scottish.parliament.uk/business/committees/waverlyRB/or/wr06-0802.htm
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Consultation
194. The consultation paper Proposals for a new approach to delivering public transport
infrastructure developments advised of the approach to be taken and the extent of Parliamentary
engagement. The over-whelming response from respondents to the consultation paper concurred
with its proposals.
Section 28 – Modification and repeal of enactments
Policy intentions
195. The intention is to remove the requirement for special Parliamentary procedure (SPP) and
instead enable the Scottish Ministers to make a determination. (Section 28 has to be read in
conjunction with the modifications and repeals in schedules 2 and 3).
Alternative approaches
196. The only alternative approach considered was to make no change to the existing
legislation. This was rejected as it would not have met the policy intention.
Consultation
197.

The intention to remove SPP was raised within the consultation paper 46.

198. Most respondents agreed with the proposed changes. Concerns, however, were expressed
that in being promoters of road projects the Scottish Ministers will have an interest and will thus,
after an inquiry has been held, be determining the outcome by judging their own cases. The
impartiality of the decision maker in such circumstances was therefore left to question. Another
respondent commented that the Scottish Ministers should have proper regard to the findings of
any inquiry reporter and follow the findings in the absence of any other material considerations.
199. It was noted by respondents with harbour interests that Ministerial determination and an
inquiry-based system would bring certain advantages compared with the existing Parliamentary
process though concern was expressed about possible delay and complications caused by an
inquiry-based system with Ministerial determination and it was suggested that consideration
should be given to a timetable within which decisions should be made. It was commented on that
there was a need to have some mechanism in place to deal with politically-difficult decisions so
that they could not be easily deferred.
200. A concern was raised by a harbour interest about procedures following the detailed
examination at an inquiry by which the Scottish Ministers would be empowered to make an
alternative determination to that which was recommended by the inquiry and that therefore there
would be the potential for a conflict of interest between the Minister being a party to the inquiry
as well as being the decision maker. It was proposed by a respondent that SPP ought to be
retained in order to address matters where the Scottish Ministers disagree with the
recommendations of the inquiry. It was also suggested that any inquiry should be accessible
where appropriate, to the public and subject to official scrutiny and that the Scottish Ministers
46

Consultation: Transport legislation – Review of special Parliamentary procedure provisions.
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should be required to justify their reasoning and decisions in all cases. There was also a concern
raised about the implications and ramifications of there being no apparent right or means of
appealing decisions made by Scottish Ministers.
201. The Scottish Executive has considered these issues and is confident that the proposed
process has sufficient safeguards to ensure that the concerns raised by some respondents are
unfounded: the inquiry or hearing is to be conducted by an independent person and the Scottish
Ministers remain accountable for their decisions to the Scottish Parliament (and the courts).
EFFECTS
ON
EQUAL
OPPORTUNITIES,
HUMAN
RIGHTS,
ISLAND
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT,
BUSINESS COMMUNITY, VOLUNTARY ORGANISATIONS AND THE SCOTTISH
PARLIAMENT
Equal opportunities
202. It is assessed that the provisions of the Bill are not discriminatory on the basis of gender,
age, disability, sexual orientation, marital status, race or religion.
203. The Scottish Executive currently offers a grant to Planning Aid for Scotland (PAS) to
help implement the Scottish Ministers’ public involvement agenda. PAS have included in this
work the provision of planning information in community languages. In addition the Scottish
Executive intends to publish, in late November 2006, a planning advice note on community
involvement, which will provide practical guidance on community engagement and discuss
approaches for effective involvement to suit different scenarios.
204. The National Standards for Community Engagement (May 2005), published by
Communities Scotland, is a good practice tool which will help to deliver a framework to help
people influence the planning and delivery of services in their area. It created a common set of
ground rules for working relationships between communities and agencies delivering public
services and will be especially relevant when local authorities, the regional transport partnerships
or indeed the Scottish Ministers are the promoters of transport developments.
Human rights
205. The Scottish Executive is satisfied that the Bill’s provisions are compatible with the
European Convention on Human Rights. Compliance with this Convention has been considered
throughout the process of policy development and drafting.
206. Article 6(1) of the Convention requires that in the determination of their civil rights and
obligations, everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal, established by law. The Bill provides for appropriate
examination before a decision is made and thereafter a right of legal challenge to the Court of
Session, and in the view of the Scottish Executive this ensures that the provisions are compliant
with Article 6.
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207. The Bill also gives the Scottish Ministers the power to grant rights of entry to those
promoters who do not have a statutory power to survey land so as to identify the most
appropriate route for the proposed scheme, and to establish information necessary to complete a
comprehensive environmental report. These rights are subject to safeguards and may only be
exercised in strict accordance with the manner prescribed by the Scottish Ministers. A promoter
must make reparation for any damage or disturbance caused. The Scottish Executive considers
that that measure is proportionate and does not breach the Convention.
208. Article 1 of Protocol 1 to the Convention guarantees peaceful enjoyment of possessions.
The Bill seeks to continue to balance fairly the rights of the individual with those of the wider
public interest.
Island communities
209. The Bill makes no distinction positive, negative or otherwise between the various
communities of Scotland.
210. An island local authority and an island based harbour authority participated in the
consultation exercise and raised generic rather than island specific issues and concerns about the
proposals to replace special Parliamentary procedure by determination by the Scottish Ministers.
The Bill’s provisions will apply across Scotland and in so doing will not, intentionally or
otherwise, treat or affect the island communities in a manner different to other communities in
Scotland.
Local government
211. The Bill will have a neutral effect on local authorities. Under the current Private Bill
process local authorities may promote and object to development proposals, and that right of
promotion and objection will be retained under the new procedures.
212. As planning authorities, local authorities are currently responsible for ensuring adherence
to planning conditions attached to developments authorised by the Private Bill process, that
responsibility will remain under the new procedures.
213. In certain circumstances the local authority is a consenting authority. The creation of a
“one stop-shop” under the Bill for the consideration of consents, licences and permissions will
generate a slight impact on local authorities, in that it may remove their determination on a
particular consent (e.g. listed building consent). However, the local authority will, of course, be
able to object to any aspect of the proposed order if they disagree with it being granted.
214. The expectation is that the level of applications for orders will not be appreciably greater
than the level of transport-related private Bills and therefore the effect on local authorities across
Scotland should be broadly stable.
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Sustainable development
215. In a modern and environmentally responsible Scotland the impact of new transport
infrastructure on the built and natural environment must be fully considered so as to ensure that
the developments operate sustainably, in economic, environmental and social terms.
216. All the proposals set out within the Bill take due account of environmental legislation.
The National Planning Framework and the national and regional transport strategies, will be
subject to strategic environmental assessment, which allows for the consideration of the full
range of environmental impacts during their development. As has been previously mentioned,
STAG, which makes environmental impact one of the five key assessment criteria, will be
applied. Once the final development is determined the promoter will be required to provide in
support of the application an environmental statement as well as a code of construction practice
and for those developments affecting Special Areas of Conservation, Special Protection Areas or
Ramsar sites additional specific information.
Business community
217. The Bill’s proposals seek to make a positive, environmentally responsible contribution to
the economic well-being of Scotland. It is expected that greater connectivity provided by
appropriate transport developments will be of national benefit assisting businesses in reaching
markets and providing access opportunities for employment. The intention is that all
developments whether sponsored by the business community, public sector or in combination
will be treated dispassionately with decisions regarding authorisation based on financial
viability, the effect on the environment, the degree to which the proposed development accords
with national and local policies and finally whether the development can be positively adjudged
to be in the public interest.
218. Small businesses are likely to be involved as objectors to proposals, because of concerns
about the potential effects of the construction or operation on their business. There is nothing
within the proposals that in any way diminishes the right of small businesses to make objections
about a particular proposal. Indeed, the emphasis on greater levels of engagement and more
complete information should enable them to make an informed assessment of the likely impact
and respond accordingly.
Voluntary community
219. The Scottish Ministers recognise the contribution and expertise of community based
voluntary groups. It is important that such groups are meaningfully and actively engaged in the
consultation process in order to provide helpful feedback into the design development process.
The Bill’s secondary legislation will obligate promoters to enter into meaningful engagement
with community groups and provide an account of that engagement within the documentation in
support of their application.
220. Charitable concerns may be involved in the promotion of heritage railways. These are
currently pursued via a light railway order. They are generally small scale developments which
are often uncontentious as there is a tendency for a degree of local participation in both the
construction as well as the subsequent operation. The Scottish Ministers have recognised that the
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production of the necessary documentation is a potential administrative and financial burden and
for that reason provisions have been made to permit the Scottish Ministers to vary the application
fees and information sets required so that they relate to the specific needs of the proposed
project.
Scottish Parliament
221. The Bill will have a significant impact on the operation of the Scottish Parliament. By
providing a new authorisation process and removing special Parliamentary procedure in respect
of transport related developments, Parliamentary engagement will in future be focussed on the
consideration of developments of strategic national importance.
222. The consequences of the new process will be many fold. The Private Bill Unit’s
workload, for instance, will be substantially reduced, as will the associated requirements for
legal services, official reports, and the production and publication of supporting and explanatory
materials. Parliamentary space will also be realised. One of the most significant positive impacts
is that the new process will relieve MSPs from the consideration, often of considerable and
intense duration, of the detailed technical minutiae of individual developments and instead
enable them to consider more appropriate matters of national policy as well as developments of
national significance.
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TRANSPORT AND WORKS (SCOTLAND) BILL
——————————

DELEGATED POWERS MEMORANDUM

PURPOSE
1.
This memorandum has been prepared by the Scottish Executive in accordance with Rule
9.4A of the Parliament’s Standing Orders, in relation to the Transport and Works (Scotland) Bill.
It describes the purpose of each of the subordinate legislation provisions in the Bill and outlines
the reasons for seeking the proposed powers. This memorandum should be read in conjunction
with the Explanatory Notes and Policy Memorandum for the Bill.
OUTLINE AND SCOPE OF THE BILL
2.
The Bill takes forward the Scottish Ministers’ commitment of 4 May 2005, to the Scottish
Parliament, to place the Scottish Ministers at the heart of an order-making process and thereby
avoid the need for Private Bills for transport–related developments.
3.
The Bill also introduces, in response to the wishes of the Parliamentary authorities,
provisions to replace special Parliamentary procedure for the determination of unresolved
objections for transport-related developments. Aligning with the broad thrust of the Scottish
Parliament for a more proportionate approach to the determination and authorisation of
transport-related matters, the Bill makes the Scottish Ministers rather than the Scottish
Parliament, in such circumstances, the appropriate decision-making body.
4.

5.
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The Bill is in three parts:
x

Part 1: Orders authorising works etc. (which contains 23 sections and 1 schedule),

x

Part 2: Miscellaneous amendments (containing 4 sections) and

x

Part 3: General (containing 3 sections and 2 schedules).

The contents of the Bill are summarised below:
x

Part 1 makes provision to enable the Scottish Ministers, under an order-making
power, to authorise transport developments and provide details of the procedure for
the making of orders.

x

Part 2 makes modifications to legislation relating to road and harbour developments.
It also establishes revised procedures for the making of Pilotage orders. A
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modification is made to existing legislation to enable the Scottish Ministers to make
grants and loans for an additional purpose.
x

Part 3 describes how secondary legislation (orders, rules and regulations) will be
made. It also deals with modifications and repeals predominantly in respect of
special Parliamentary procedure, and with commencement and the short title of the
Act.

DELEGATED POWERS
6.
The Bill confers powers on the Scottish Ministers to make orders, rules and regulations in
relation to a range of matters dealt with in the Bill. The powers conferred by the Bill are, for the
most part, either of a technical and procedural nature or relate to matters which because of their
character require a flexible approach and thus are more appropriate to be dealt with by
subordinate legislation.
7.
In deciding whether to adopt negative or affirmative resolution procedure, careful
consideration has been given to the degree of Parliamentary scrutiny that is felt to be required for
the orders, rules and regulations, balancing the need for the appropriate level of scrutiny with the
need to avoid using up Parliamentary time unnecessarily. Affirmative procedure is used for
authorising orders relating to developments of national significance (the position for other orders
authorising a transport related development is discussed under section 1). Affirmative procedure
is also generally applied where the order, rule or regulation making powers allow for the
modification of primary legislation or where there is significant interest. In certain
circumstances, when for instance establishing the initial regulations or rules, affirmative
procedure is used only in the first instance with negative resolution applied for any subsequent
modifications. This approach permits appropriate Parliamentary scrutiny of the initial framework
for regulations and rules whilst permitting a proportionate response for any subsequent changes
to the rules in the light of operational practice. Not all instruments have Parliamentary procedure
applied to them – for example, commencement orders will not require procedure in the Scottish
Parliament. Some other enabling powers are deemed not unusual or significant enough to justify
affirmative procedure and therefore the negative procedure will apply when those powers are
exercised.
8.
The Bill provides the Scottish Ministers with powers to make incidental, supplemental,
consequential, transitional, transitory or saving provisions. That allows the Scottish Ministers to
make provision for ancillary matters and to enable unforeseen circumstances to be addressed
which may arise following the enactment of the Bill without having to have recourse to primary
legislation. The scope of the power is restricted. It can only be used to make provisions which
are incidental, supplemental, consequential, transitional, transitory or saving in relation to the
order, rules or regulations being made. Accordingly it can only arise in the context of the
exercise of powers under the Bill and so its exercise will be for the purposes of or in
consequence of, those powers in the Bill.
9.
It should be noted that a negative procedure that might otherwise apply below will
become affirmative in most cases where an instrument amends primary legislation. The
exceptions are orders under section 1(1), 12(18) or 29(3). In light of the terms of section 27(6) of
the Bill, each of these powers could be used to amend primary legislation. However, it is not
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envisaged that the powers under sections 12(18) and 29(3) will ever be used to amend primary
legislation to any significant effect and amendments to such legislation under section 1(1) orders
are likely to be specific to the transport project involved rather than of general application.
10.
All draft rules, regulations and relevant orders will be subject to consultation prior to their
making.
11.
In addition to the powers outlined below the Bill also contains a number of direction
making powers. It is considered that these are of an executive rather than legislative nature and
as such they are not detailed in the memorandum.
THE BILL
Section 1: Orders as to transport systems and inland waterways
Relevant provision:
Power conferred on:
Power exercisable by:
Parliamentary procedure:

Section 1
The Scottish Ministers
Order made by Statutory Instrument
Depending on circumstance, either affirmative resolution of the
Scottish Parliament or no Parliamentary procedure

12.
Section 1 provides the Scottish Ministers with power to make an order relating to the
construction or operation of a specified transport system or an inland waterway. Section 2 (with
schedule 1) provides a non-exhaustive list of matters which can be covered in such an order.
Paragraphs 12 and 13 of schedule 1 provide for criminal offences but any such offence will be
subject to the limitations in section 27(9).
Reason for taking power
13.
The purpose of the power is to fulfil the commitment given to the Scottish Parliament to
place the Scottish Ministers at the heart of an order-making process for the authorisation of any
future transport system. Without taking the power there would be no means of giving effect to
the stated aim of the Scottish Parliament. Each application for authority to construct or operate a
specified transport system will have particularities that are not common to other such similar
systems and therefore the order has to be specific to the circumstance. The section has to be read
with section 2 (which, with schedule 1, describes details of what the order may contain), section
4 (the form and manner of an application for an order), section 6 (the means by which the
Scottish Ministers can instigate and promote orders), section 11 (which details the process of
making, or not making, orders) and section13 (which details the relationship to the National
Planning Framework and the authorisation process for orders that relate to developments of
national significance and those which do not).
14.
An affirmative procedure will be used for developments of national significance, and this
procedure ensures that the substance of the order will be subject to Parliamentary scrutiny and
approval. For developments that are not of national significance no Parliamentary procedure is
proposed, which ensures conformity of approach with other non-national transport developments
such as roads. There is, however, a discretion for the Scottish Ministers to seek an affirmative
procedure for orders that are not designated within the National Planning Framework as being of
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national significance and the Scottish Ministers may use such a procedure, for example, in
respect of a novel guided transport system.
Section 4: Applications
Relevant provision:
Power conferred on:
Power exercisable by:
Parliamentary procedure:

Section 4(2)
The Scottish Ministers
Rules made by Statutory Instrument
Affirmative resolution by the Scottish Parliament in the first
instance, negative thereafter (unless amending an Act, in which
case, affirmative)

15.
Section 4(2) provides the Scottish Ministers with power to make rules relating to the form
of an application, the documentation and information to be submitted in support of the
application, the notice and publication arrangements and the conduct, scope and manner of the
pre-application consultation. This power extends, by virtue of section 6(4), to allow the Scottish
Ministers to make such rules as they consider appropriate in relation to orders that they propose
to make under section 6 and to allow prescription of relevant matters under paragraphs (b) and
(c) of section 6(3).
16.
Subsection (4) provides that the rules under the section can require compliance with
directions in relation to matters concerning relevant authorities providing information for a
project and pre-application consultation. Subsection (7) provides a non-exhaustive list of those
bodies who may be required to provide information.
17.
The power for the Scottish Ministers to set fees for the making of applications is
contained within subsection (6).
Reason for taking power
18.
The Scottish Ministers want to be assured that the rules will ensure the production of all
necessary and pertinent information in support of an application. The rules will also set out the
conduct and manner of consultation by promoters as well as any fees charged for the making of
an application. These are important matters that will have a bearing on the effectiveness of the
process and will therefore need to be kept under constant review: the application of rules ensures
sufficient flexibility to respond to changing circumstances and to make changes quickly in the
light of operational experience without the need for primary legislation. Rules also allow detailed
administrative arrangements to be kept up to date within the basic structures and principles set
out in the primary legislation of the Bill.
19.
The details of the information required in support of an application and the manner by
which that information is compiled and transmitted are such that the matters ought to be
addressed by rules rather than primary legislation. The rules will be subject to affirmative
resolution by the Scottish Parliament in the first instance and negative resolution thereafter.
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Section 8: Objections
Relevant provision:
Power conferred on:
Power exercisable by:
Parliamentary procedure:

Section 8(1)
The Scottish Ministers
Rules made by Statutory Instrument
Affirmative resolution by the Scottish Parliament in the first
instance, negative thereafter (unless amending an Act, in which
case, affirmative)

20.
Section 8(1) provides the Scottish Ministers with power to make rules in relation to
objections made in respect of an application for an order (subsection (1)(a)(i)) or when they are
making an order without an application being made to them (subsection (1)(a)(ii)).
Reason for taking power
21.
The Scottish Ministers are obliged to take into account objections, before deciding
whether or not to make an order. Therefore it is important that the process of making objections
and representations is clearly specified and as straightforward as possible so as to encourage
those who wish to, to make a valid objection, while ensuring that the objection is meaningful and
useful. It is also necessary to specify a time period in which objections can be made. These
matters are best addressed in secondary legislation so that any changes to, for instance, the
manner of, or the time period within which to make objections can be made to reflect operational
experience without having recourse to primary legislation. The rules will be subject to
affirmative resolution by the Scottish Parliament in the first instance and negative resolution
thereafter.
Section 10: Procedure at inquiries and hearings
Relevant provision:
Power conferred on:
Power exercisable by:
Parliamentary procedure:

Section 10(1)
The Scottish Ministers
Rules made by Statutory Instrument
Affirmative resolution by the Scottish Parliament in the first
instance, negative thereafter (unless amending an Act, in which
case, affirmative)

22.
This section provides the Scottish Ministers with power to make rules to regulate the
proceedings of an examination.
23.
Subsections (1) and (2) describe the matters which the rules may regulate. Subsections
(3) and (4) ensure that for consistency of approach particular matters which apply under the
Local Government (Scotland) Act 1973 in respect of an inquiry or hearing will apply in similar
circumstances to an examination carried out under the provisions of the Bill. Subsection (5)
requires the Council on Tribunals to be consulted on the making of any rules under this section.
Reason for taking power
24.
Though there are existing procedures for the conduct of an examination in relation to a
planning appeal, a roads inquiry and a public local inquiry there are no rules that specifically
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relate to the conduct of an examination of matters relating to developments that are to be
authorised under this proposed process. The intention is to establish a clear set of rules that
address these specific needs ensuring that there is an appropriate level of flexibility afforded to
reporters in the conduct of the examination. These are detailed matters that will require extensive
consultation with practitioners, particularly the Council on Tribunals, and are therefore more
suited to being set out in subordinate legislation rather than in the Bill itself. The rules will be
subject to affirmative resolution by the Scottish Parliament in the first instance and negative
resolution thereafter.
Section 12: Publicity for making or refusal of order
Relevant provision:
Power conferred on:
Power exercisable by:
Parliamentary procedure:

Section 12(18)
The Scottish Ministers
Order made by Statutory Instrument
Affirmative resolution by the Scottish Parliament in the first
instance, negative thereafter

25.
This section provides the Scottish Ministers with power, by order, to designate that
certain persons should receive a notice informing them of the determination of the Scottish
Ministers in respect of the making or not making of an order authorising a development.
Reason for taking power
26.
The intention is to ensure that all appropriate parties are informed of the determination of
the Scottish Ministers. Under the Bill the applicant and any relevant objectors will receive a
notice. A notice will also be placed in the Edinburgh Gazette and a local newspaper. The power
provides the flexibility to inform other interested parties in particular circumstances (for
example, other persons who may have appeared or been represented at an inquiry or hearing but
who were not statutory objectors). The order will be subject to affirmative resolution by the
Scottish Parliament in the first instance and negative resolution thereafter.
Section 14: Consents etc. under other enactment
Relevant provision:
Power conferred on:
Power exercisable by:
Parliamentary procedure:

Section 14(3)
The Scottish Ministers
Regulations made by Statutory Instrument
Affirmative resolution by the Scottish Parliament in the first
instance, negative thereafter (unless amending an Act, in which
case, affirmative)

27.
This section enables other consents, permissions or licences relevant to applications or
proposals for orders under section 1 to be appropriately dealt with as a result of the new
authorisation procedure. Subsection (3) provides for the Scottish Ministers to make regulations
in relation to appropriate consents which would not otherwise be dealt with through an order
under section 1. Subsections (4) and (5) set out what the Scottish Ministers may cover in the
regulations.

6
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Reason for taking power
28.
This power will, for example, avoid duplication of procedures under different consent
regimes by allowing other matters to be dispensed with, where appropriate, in view of the
authorisation by an order under section 1 or for the matter to be deemed to be granted as part of
the process, or for procedures to be assimilated. The intention is that any specific public scrutiny
regarding pertinent permissions, licences or consents can take place as part of the general
scrutiny by the independent reporter of the application as a whole rather than separately (e.g.
through the local authority). The section provides that the Scottish Ministers may make
regulations which specify particular permissions, licences and consents which may be dealt with
through the new authorisation process, and/or which may be granted through a particular
procedure that assimilates otherwise disparate procedures.
29.
The Scottish Ministers will wish to consult with the persons who are responsible for the
granting of permissions, licences and consents as to the detail of the regulations and to have
sufficient flexibility to make changes to the regulations, in the light of operational experience, to
extend or contract the permissions, licences and consents that may be covered. For these reasons,
these matters are more appropriately set out in subordinate legislation. The expectation is that
the initial regulations will be comprehensive, setting and establishing the framework for any
subsequent modifications and therefore it is proposed that the regulations will be subject to
affirmative resolution by the Scottish Parliament in the first instance and negative resolution
thereafter.
Section 18: Access to land
Relevant provision:
Power conferred on:
Power exercisable by:
Parliamentary procedure:

Section 18(1)(a)
The Scottish Ministers
Order made by Statutory Instrument
Affirmative resolution by the Scottish Parliament in the first
instance, negative thereafter (unless amending an Act, in which
case, affirmative)

30.
Subsection (1)(a) permits the Scottish Ministers to set up a regime by order to authorise
prospective applicants to access land for the purposes of informing an application for an order.
31.
There are a number of matters described in a non-exhaustive list at subsection (2)(a) that
the Scottish Ministers may cover in an order providing the access regime. These matters might
include establishing criteria as to whether the prospective applicant is a fit and proper person that
is acting in good faith and has a genuine reason for wishing to seek access to the land; the
manner and notification of application; and permitting the person who wishes to enter the land
and the person whose land may be entered an opportunity to make representations.
32.
The Scottish Ministers may consider under subsection (2)(a)(vi) attaching conditions and
limitations to any authorisation. That is so as to ensure that the person entering land conducts
their business in a safe and secure manner and that entry is planned in a manner that takes full
cognisance of the interests that prevail on that land, for example, on agricultural land cropping
and lambing times would need to be factored into the times and duration of entry, similarly entry
to land on which rail or other operations are conducted might mean that particular conditions of
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entry will apply. The Scottish Ministers may make provision within the order for statutory
undertakers with apparatus in land who are considered worthy of special protection against the
prospective promoter taking access to land in which they have apparatus.
33.
Under subsection (2)(a)(x) if the person whose land is affected refuses entry a prospective
promoter may apply to a sheriff for a warrant to enter the land. Under subsection 2(a)(xi) a
criminal offence may also be created for wilfully obstructing entry. Such an offence is subject to
the limitations in section 27(9).
Reason for taking power
34.
The order under this power will provide the detail to what is a complex matter addressing
the operational needs of the promoter and the interests of the land owner. It is not considered
appropriate for primary legislation to contain such detail. It is for those reasons that that an
affirmative procedure in the first instance and a negative thereafter will apply.
Relevant provision:
Power conferred on:
Power exercisable by:
Parliamentary procedure:

Section 18(1)(b)
The Scottish Ministers
Order made by Statutory Instrument
Affirmative resolution by the Scottish Parliament in the first
instance, negative thereafter (unless amending an Act, in which
case, affirmative)

35.
Subsection (1)(b) permits also the Scottish Ministers by order to enter land and
subsection (2)(b) describes in a non-exhaustive list matters that the Scottish Ministers may
consider in connection with, or contain within, an order providing access.
Reason for taking power
36.

A similar consideration to that given previously for section 18(1)(a) applies.

Section 27: Further provision as regards rules, regulations and orders
Relevant provision:
Power conferred on:
Power exercisable by:
Parliamentary procedure:

Section 27(7)
The Scottish Ministers
Order made by Statutory Instrument
Negative resolution by the Scottish Parliament (unless
amending an Act, in which case, affirmative)

37.
Section 27(7) gives the Scottish Ministers powers to make any incidental, supplementary,
consequential, transitory, transitional or saving provision required in connexion with the coming
into force of any provision of the Bill. This includes provisions amending or repealing any other
enactment . An order under this section is subject to negative resolution except where it adds to,
replaces or omits any part of an Act, in which case the order is subject to affirmative procedure.
It is considered appropriate that where the order changes primary legislation it should be subject
to formal Parliamentary approval.

8
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Reason for taking power
38.
The power has been taken as the Bill is making significant changes to an existing
complex body of law namely the law that governs transport. The transitional powers will be
required when moving from one regime (such as an application for a light railway order ongoing
when Part 1 is commenced) to the new regime under Part 1. It is also not possible to predict the
precise transitional and other arrangements that will be needed as a result of the proposals made
by this Bill. The Scottish Ministers also consider that it will be useful to have the power to make
consequential modifications to other legislation to reflect the creation of the new regime to
authorise transport developments by the order power.
Section 29 – Short title and commencement
Relevant provision:
Power conferred on:
Power exercisable by:
Parliamentary procedure:
39.

Section 29(3)
The Scottish Ministers
Order made by Statutory Instrument
No Parliamentary procedure

Section 29 provides for the short title and commencement arrangements for the Bill.

Reason for taking power
40.
Section 29(3) provides for the Scottish Ministers to determine when the provisions of the
Bill are to come into force. This power recognises the need to stage or control commencement. It
is standard procedure for such commencement provisions to be dealt with by subordinate
legislation. Whilst the order is not subject to any Parliamentary procedure as such, the
Subordinate Legislation Committee will have the opportunity to consider the instrument in terms
of its remit. The power in section 27(6)(b) to include provision which is of a transitional nature,
etc. applies to commencement orders under section 29(3) but, if such provision is of any
substance, Scottish Ministers would envisage it being contained within a separate order under
section 27(7) (which would be subject to procedure before the Parliament).
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Local Government and Transport Committee
15th Report, 2006 (Session 2)
Stage 1 Report on the Transport and Works (Scotland) Bill
The Committee reports to the Parliament as follows—
SUMMARY OF RECOMMENDATIONS
The Committee is satisfied with the adequacy of the Executive’s
consultation on the proposals contained within the Bill (paragraph 33).

1.

The Committee notes the contents of the Bill’s Policy Memorandum and
accepts that it provides adequate explanation of the policy intentions behind
the Bill (paragraph 34).

2.

The Committee supports the principle that applications for transport
developments should be ‘frontloaded’ so as much consultation takes place,
and as much information is provided to those potentially affected by the
project, as possible, in advance of the application being made. The
Committee considers that this will provide significant benefits in helping to
improve the quality of applications. The Committee notes the broad support
among witnesses for the policy of frontloading applications, but wishes to
highlight two points made in evidence (paragraph 74).

3.

First, the Committee believes there should be monitoring and proper
assessment of the standard of promoters’ engagement with the public ahead
of making an application (paragraph 75).

4.

The Committee seeks information from the Scottish Executive on how
the standard of notification and engagement with the public will be
maintained. The Committee understands that the Executive will assess the
application to determine that it complies with the defined procedural
considerations, which will include the question of engagement with the
public. The Committee recommends that the Executive provides more
information on how it will assess the level of engagement carried out by
promoters, and whether certain standards have to be met that extend
beyond simply stating that engagement has occurred (paragraph 77).

5.
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Second, the Committee notes the comments made by witnesses about
the level of information provided by promoters in support of their
applications. The Committee received evidence that some interested parties
will be looking for general information about a proposed scheme, whilst
others may wish detailed information so that they are able to understand
how a project specifically affects them. The Committee recommends that
any assessment of applications carried out by the Scottish Ministers
ensures that information is presented in such a way that the requirements of
these two difference audiences is met (paragraph 78).
6.

Whilst the Committee notes concerns which have been expressed
about the potential costs on promoters, if promoters have already been
carrying out good practice in relation to pre-application activity, then they
may not see a significant increase in costs under the new arrangements
(paragraph 84).
7.

While the Committee sympathises with the burden of work which
objectors have to carry, nevertheless it is of the view that it would not be
appropriate for public finances to be utilised to provide financial support for
objectors to a particular project. The Committee has recommended that as
much information should be provided to those potentially affected by a
project as possible, and the Committee further recommends that reasonable
time is permitted to allow objectors to present their case. The Committee
hopes that this will go some way towards striking a reasonable balance
between promoters and objectors (paragraph 95).
8.

The Committee recognises the importance of the correct balance being
struck between enabling those with a vested interest in a proposed transport
infrastructure project the opportunity for their views to be heard through an
inquiry and the importance of a transport project being able to proceed in a
timely manner (paragraph 103).
9.

The Committee heard from a range of witnesses who argued that the
right to require an inquiry should be extend to include other organisations.
The Committee therefore welcomes the Minister for Transport’s commitment
to extend the right to call an inquiry or hearing to navigation authorities,
Network Rail and regional transport partnerships (paragraph 104).
10.

The Committee notes that the replacement of Private Bill Committees
was a key feature of the Procedures Committee’s 4th Report, Private
Legislation, which was unanimously supported by the Parliament in a debate
in May 2005. There is a widespread acceptance of the benefits to be gained
from the abolition of Private Bill Committees. MSPs who have served on
previous Private Bill Committees have worked hard to understand the
technical issues involved, but it is clear that elected politicians are not
intrinsically well qualified to carry out such work. The Committee believes
that Parliamentary involvement in the approval of transport related projects
should take place later in the process and this will be discussed later in this
report. The Committee therefore supports the proposal to end the use of
Private Bill Committees (paragraph 116).
11.
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The Committee supports the principle of the use of a Scottish Executive
appointed Reporter to examine objections to transport related projects. The
Committee notes the comments of some witnesses that a reporter-based
system will allow objectors to participate in a less adversarial environment
than a Private Bill Committee. It remains to be seen whether this will be the
case, but the Committee nevertheless welcomes the commitment of the
Chief Reporter to aim to create such an environment (paragraph 123).

12.

The Policy Memorandum states that the costs of an examination to
SEIRU are ‘likely to be recovered from the promoter.’ The Committee
recommends that the Minister provides clarity on whether this will in fact be
the case. The Policy Memorandum also makes reference to the implications
of the new arrangements for SEIRU’s business planning and the Committee
also notes the Minister’s comments about SEIRU being resourced with
appropriate expertise. The Committee recommends that SEIRU is adequately
resourced to ensure no delays take place in the consideration of objections
which could be attributed to a lack of resources (paragraph 128).

13.

The Committee recommends that reports made by reporters should be
made public after the Minister has had a reasonable time, not more than two
months, to consider them (paragraph 131).

14.

The Committee notes that ‘time efficiency’ in the new arrangements is
an objective of the Minister, and the Committee welcomes this emphasis as
a way of speeding up the delivery of transport projects in Scotland. As
discussed above, the Committee received different views on whether the
new process will actually lead to time savings. The Committee notes that
achieving time savings may depend on the quality of the pre-application
activity which promoters will be required to undertake and the degree to
which this leads to a reduction in objections. If this pre-application activity is
successful than the length of time from the application to the making of an
order is likely to be shorter than the timescales under the current Private Bill
arrangements (paragraph 141).

15.

The Committee is of the view that it is appropriate that, in the last
resort, the Minister should have the right to overturn a recommendation of a
reporter. In such circumstances the Committee recommends that the
Minister should make a written statement, with reasons for his/ her decision,
to the relevant Committee. It would be open to the Committee to invite the
Minister to a meeting of the Committee to explain his/ her decision
(paragraph 150).

16.

The Committee invites the Procedures Committee to consider the most
appropriate way of giving effect to the above recommendation (paragraph
151).

17.

The Committee notes that projects which are not to be
Parliamentary approval will nevertheless have been the subject
processes of scrutiny at different levels. The Committee is not
that there is an additional need for Parliamentary scrutiny,

18.
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provisions of this Bill, of those projects which are not of national
significance (paragraph 164).
The Local Government and Transport Committee notes the report of the
Finance Committee. The Committee would be content for the Finance
Committee to take forward its recommendations via discussions with the
Minister for Finance and Public Service Reform. The Committee notes that
many of the recommendations of the Finance Committee could be taken
forward via good practice and protocols between the Parliament and the
Executive rather than on the face of this Bill (paragraph 167).
19.

The Committee notes the Minister’s comments regarding the definition
of a nationally significant development and that he gave the M80 project and
the Edinburgh Airport Rail Link as examples. The Committee considers that
in order to understand the practical impact of the Bill, this definition will be
of some importance. The Committee notes that national developments will
be identified within the National Planning Framework. However, the
Committee notes that what would be considered to be a “national
development” is not specifically defined within the current Planning etc.
(Scotland) Bill (paragraph 175).
20.

The Committee considers that further examples of what in practice
would, or would not, constitute a “national development” would assist its
understanding of the Bill. The Committee recommends that the Minister
provides further examples, in addition to the ones highlighted above, to aid
its understanding of this issue and to address the confusion on this subject
that currently seems to exist (paragraph 176).
21.

The Committee notes the broad support for the proposals to enable
access to land as set out in section 18 of the Bill and, on the basis of the
assurance given by the Minister that appropriate health and safety
considerations will be taken into account, endorses the proposals
(paragraph 185).
22.

In the light of the explanations given by the Minister and by Transport
Scotland, the Committee endorses the proposals for enabling voluntary
purchase schemes as set out in the Bill (paragraph 193).
23.

The Committee notes the proposal which was made in evidence that the
EU Habitats Directive should apply to orders made under the Bill and to
orders made under the Harbours Act 1964. The Committee seeks the view of
the Scottish Executive on this proposal (paragraph 196).
24.

The Committee endorses the proposal to replace Special Parliamentary
Procedures by order making procedures. While noting the arguments given
in evidence by the Lerwick Port Authority that the existing procedure should
be retained, the Committee acknowledges that the inclusion of navigation
authorities in the list of bodies whose unresolved objections would trigger
an inquiry goes some way to strengthening the position of harbour
authorities (paragraph 204).
25.
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The Committee welcomes the Minister’s commitment that the fees to be
charged to heritage railways under the proposed order making process
would be no greater than they are currently, and, on the basis of his
assurance, it endorses the intention of section 21 to replace Light Railways
Orders with the order making powers proposed by the Bill (paragraph 214).

26.

The Committee considers that there is broad overall support for the
proposals contained in the Transport and Works (Scotland) Bill. In this
report, the Committee has identified certain places where the proposals in
the Bill could be further improved or where the Committee wishes to receive
additional information from the Scottish Executive. Subject to these caveats,
the Committee recommends to the Parliament that the general principles of
the Bill be approved (paragraph 215).

27.

INTRODUCTION
Introduction of the Bill
The Transport and Works (Scotland) Bill was introduced by the Minister for
Transport, Tavish Scott MSP, on 26 June 2006. The Bill was accompanied by a
Policy Memorandum and a Financial Memorandum. The Parliament at its meeting
of 28 June 2006 agreed that the Local Government and Transport Committee be
designated as the lead committee, and that the Bill should also be referred to the
Procedures Committee, for consideration and to report to the lead committee.

28.

The report of the Procedures Committee, together with the reports of the
Finance Committee and the Subordinate Legislation Committee are attached at
Annexe A.

29.

Eighteen organisations and individuals responded to the Committee’s call for
written evidence and a further 7 supplementary submissions were made. The
Committee took oral evidence on the Bill from witnesses at its meetings of 5
September 2006, 12 September 2006, 19 September 2006, 26 September 2006
and 3 October 2006. The minutes of these meetings are attached at Annexe B and
extracts from the Official Reports of those meetings, together with associated
written submissions and other written evidence, comprise Annexe C. The
Committee wishes to express its thanks to all those who provided written and oral
evidence on the Bill.

30.

Aims of the Bill
At present, major transport developments in Scotland, excluding roads and
harbours, are authorised through Private Acts of the Scottish Parliament. This Bill,
if enacted, would establish a new system for authorising major rail, tram, inland
waterway and guided bus system projects. It would replace the current private
legislative system with a ministerial order making system, with Parliamentary
approval being required for projects of national significance. The Bill would also
replace special parliamentary procedure for certain road developments where
there are objections from certain statutory bodies. New procedures for the making
of pilotage orders are proposed and the Bill would allow Scottish Ministers to make
grants and loans for the voluntary purchase of properties affected by a major

31.
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transport infrastructure project which do not fall within the current compulsory
purchase regime.
Consultation
The Scottish Executive conducted discussions with a range of stakeholders
and published a consultation document in connection with its proposals. Details of
the consultation process and the response obtained are set out in the Policy
Memorandum which accompanies the Bill.
32.

The Committee is satisfied with the adequacy of the Executive’s
consultation on the proposals contained within the Bill.
33.

Policy memorandum
The Committee notes the contents of the Bill’s Policy Memorandum and
accepts that it provides adequate explanation of the policy intentions behind
the Bill.
34.

Report by the Procedures Committee
The Committee notes the report of the Procedures Committee, which was
designated as a secondary committee to consider the Bill. The Procedures
Committee, in its 4th Report 2005 on its inquiry into private legislation,
recommended that there should be a new statutory system which would allow the
principal responsibility for handling applications for such transport projects to be
transferred to the Executive, but subject to appropriate Parliamentary oversight.
This current Bill was developed in response to the recommendations of the
Procedures Committee.
35.

The Committee addresses the issues raised by the Procedures Committee
later in this report.
36.

Report by the Subordinate Legislation Committee
The Committee notes the report of the Subordinate Legislation Committee,
which considered the delegated powers provisions in the Bill. The Committee
notes that the Executive has agreed to bring forward amendments at Stage 2 to
address most of the concerns raised by the Subordinate Legislation Committee
during its consideration of the Bill, and that it will reflect further on the other
concerns which the Subordinate Legislation Committee raised.
37.

In particular, the Committee notes the concern of the Subordinate Legislation
Committee about the width of the powers given to Ministers under section 27(6)
which, coupled with other sections, include the power to amend earlier private Acts
and also the Act which will follow on from this Bill.
38.

Financial memorandum
The Committee notes the report of the Finance Committee, which considered
the Financial Memorandum which accompanies the Bill. The Finance Committee
39.
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sought written evidence from organisations financially affected by the Bill and then
took oral evidence from the Executive Bill Team.
The Committee addresses the issues raised by the Finance Committee later
in this report.

40.

THE CURRENT SYSTEM OF APPROVAL
Approval of Major Railway, Tramway, Canal and Guided Bus Projects
The current Private Bill procedures for authorising railway, canal and
tramway developments can be summarised as follows:

41.

x Promoter develops proposals and undertakes initial consultation
x Promoter submits Private Bill to the Scottish Parliament
x Presiding Officer decides whether Private Bill is competent – if not process
ends
x Formal 60 day period of objection to proposals.
established

Private Bill committee

x Formal consultation period ends
x Preliminary Stage: Private Bill Committee takes evidence on the general
principles of the Bill and whether it should proceed as a Private Bill.
Committee produces report with recommendations for whole Parliament.
x Preliminary Stage debate. Scottish Parliament votes as to whether the Bill
should proceed – if not process ends
x Consideration Stage: This occurs in two phases:
(1) Committee meets to hear evidence and consider objections to the
Bill or an Assessor carries out this work on behalf of the
Committee. The Committee will prepare a Consideration Stage
Report after this phase of their work.
(2) Committee considers amendments to the Bill, which can only be
introduced by members of the Committee
x Final Stage: This occurs in two stages:
(1) Parliament meets to consider and vote on amendments to the Bill
(2) Debate and vote on whether the Bill should be passed – if not the
process ends
x Bill receives Royal Assent to become an Act

7
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THE PROPOSED NEW SYSTEM
The new system for authorising major railway, tramway, guided bus and
canal developments which would be created following the passage of the
Transport and Works (Scotland) Bill can be summarised as follows:
42.

x The promoter of a development formally notifies all affected persons of the
proposed development and consults with affected parties, defined statutory
bodies, local MSPs and local community based organisations
x The promoter sends documentation to the Scottish Ministers, not less than
six weeks prior to the intended application date, for pre-application scrutiny
x The promoter applies to the Scottish Ministers for an order to be made
authorising the proposed scheme
x Once the application has been made concerned parties can object to the
proposals within a designated time period
x The Scottish Ministers, once the objection period closes, then decide whether
the application is correct in procedural terms
x If the Scottish Ministers decide in favour then an independent reporter is
appointed to conduct an inquiry or hearing which will conclude with the
reporter producing recommendations within a formal report submitted to
Scottish Ministers
x The Scottish Ministers decide to accept, modify or reject the reporter's
recommendations, and if appropriate, make a final order which will be
subject to parliamentary approval if the scheme is of national significance. If
not, then the order is made as a local order.
Voluntary Purchase
The Bill proposes amendments to the Transport (Scotland) Act 2001 which
would allow the Scottish Ministers to make grants or loans to purchase certain
eligible properties which “…the use or enjoyment of which are, or may be
affected…” by any transport scheme authorised under an order allowed by the Bill
or any Private Act of the Scottish Parliament which was passed prior to the
provisions of the Bill coming into force. An eligible property is one which is, or may
be, affected by the construction or operation of the proposed transport project but
not covered by the existing compulsory purchase legislation.
43.

Special Parliamentary Procedure
How the current system works: Although the vast majority of road, harbour
and navigation orders currently made by Ministers do not involve Parliament, there
are certain circumstances when Ministers may need to gain parliamentary
approval before any order can take effect.

44.
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The Scotland Act 1998 (Transitory and Transitional Provisions) (Orders
Subject to Special Parliamentary Procedure) Order 1999 requires Scottish
Ministers to secure a Special Procedure Order before an Order authorising the
construction of certain transport related projects made under certain enabling Acts
can have effect. In certain circumstances a Special Procedure Order can only
have effect if it has obtained parliamentary approval through an Act of the Scottish
Parliament. The requirement to secure such an Act would arise in the following
circumstances:

45.

Harbours Act 1964: Scottish Ministers want to enact a harbour revision
order, or harbour empowerment order, which authorises the compulsory purchase
of land. This requirement also extends to harbour reorganisation schemes
confirmed by the Scottish Ministers.

46.

Roads (Scotland) Act 1984: This Act defines several instances where
Scottish Ministers need to secure an Act of the Scottish Parliament to give effect to
certain road orders. These include:

47.

x Where Scottish Ministers seek to designate/de-designate a road as a trunk
road and a relevant roads authority objects to the proposed change in
designation and does not withdrew its objection.
x Where Scottish Ministers seek to designate a road as a special road 1 and a
relevant roads authority, navigation authority or water authority objects to the
designation and do not withdraw their objection. Special parliamentary
procedure also applies to the designation of special roads and roads, other
than special roads, that cross or join public roads.
x Where a roads authority proposes to build a bridge over or tunnel under
navigable water which is likely to restrict or impede its operations or interfere
with reasonable requirements of navigation and a navigation authority
objects to the proposal. If these objections remain unresolved then the roads
authority can make application, via special parliamentary procedure, for a
determination. A similar process is also followed in respect of objections by
a navigation authority to an order authorising the discontinuation of the
operation of certain swing bridges.
In all other circumstances a Special Procedure Order is laid before
Parliament and is subject to annulment by resolution within 40 days. If it is not
annulled within that period then the Order will come into force after the 40 day
period or on a date specified in the Order.

48.

How the system proposed in the Bill would work: The Bill proposes
amendments to the Acts mentioned above so as to ensure conformity of approach
in respect of the consideration and authorisation of orders relating roads and
harbours, as described below:

49.

Roads (Scotland) Act 1984: This Act would be amended to require Scottish
Ministers to seek an affirmative resolution of the Scottish Parliament in respect of
50.

1

A ‘special road’ is any road provided under Section 7 of the Roads (Scotland) Act 1984

9
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any roads order authorising the construction of a road which constitutes a
development of national significance. The current legislative requirement to obtain
an Act of the Scottish Parliament to authorise such a development would be
repealed.
Harbours Act 1964: This Act would be amended to require Scottish
Ministers to seek an affirmative resolution of the Scottish Parliament in respect of
any order authorising a harbour development that constituted a development of
national significance. The current legislative requirement to obtain an Act of the
Scottish Parliament to authorise such a development would be repealed.
51.

The Executive states in the Policy Memorandum which accompanies the Bill
(Scottish Parliament 2006) that the purpose of these changes is to “…ensure
consistency in the authorisation of nationally significant developments”
52.

53. Pilotage Act 1987: This Act would be amended to require Scottish Ministers
to deal with unresolved objections to applications for pilotage orders without
recourse to the Scottish Parliament. It would also establish a system for
Ministerial decision making, which would require a public inquiry or hearing to be
held prior to any decision being taken where there were outstanding objection(s) to
the proposed order.

Miscellaneous: In addition to the provisions described above, the Bill also
includes the following provisions:
54.

x Scottish Ministers will be required to publish, and also lay before the Scottish
Parliament, an annual report on the operation of the order making system
that would be introduced by the Bill.
x Scottish Ministers would no longer be able to authorise the construction of a
‘light railway’ using powers available under the Light Railway Act 1896, e.g.
the 3.5km freight railway in Ayrshire that was authorised under The
Greenburn Light Railway (Scotland) Order 2003.
It is important to
remember that a ‘light railway’ is different from ‘light rail’ which is a term
normally used to describe a tram, or tram like, system.
APPLICATIONS
Frontloading
The Bill proposes to change the level of detail and consultation required by
promoters at the pre-application and application stages of the approval process for
transport infrastructure projects. The Policy Memorandum states that the policy
intentions of the frontloading of the application process are twofold—
55.

‘• to encourage and ensure meaningful public participation in order to
assess the impact of the development and improve the confidence in and
effectiveness of the process;
• to assure the quality and relevance of the information provided in support
of the application so as ensure the efficiency of the subsequent process
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stages of examination, consideration, determination and authorisation in an
open and transparent manner that has the confidence of all those
involved.’ 2
The Policy Memorandum details the way in which the Scottish Executive
envisages transport infrastructure projects will be developed in the future—

56.

‘It is important that transport decisions are well-founded, appropriately
appraised, informed by other policy and development priorities, subject to
participative democratic scrutiny and take due account of environmental
considerations and the concept of sustainable development and
intergenerational equity. Most transport initiatives are likely to arise as a
means of realising the objectives within the national transport strategy,
regional transport strategies, local transport strategies, the National Planning
Framework or strategic and local development plans.’ 3
The Policy Memorandum goes on to explain the pre-application procedure
promoters would have to undertake in advance of making an order under section 1
of the Bill—

57.

‘The promoter will be obliged subsequently to develop more detailed
proposals and be required to serve notice on and engage with those whose
land or interest in land is directly affected by the proposed development, for
instance any person with an interest who potentially will be affected by
compulsory purchase.
In addition to notifying all affected parties the promoter will be required to
enter into meaningful engagement with the affected parties as well as
statutory bodies, local MSPs and local community based organisations.’ 4
The Minister for Transport stated that there were benefits to the ‘frontloading’
of the application process—

58.

‘We expect the bill to build on the existing processes to ensure that a full and
thorough appraisal process takes place involving the local community, local
MSPs and, where appropriate, the Parliament. The onus will be on promoters
to ensure that engagement takes place with the right people at the right time,
and they will be held to account for that. Although anyone will be able to
promote a project under the bill, the parties that are most likely to do so are
Transport Scotland, Network Rail and the regional transport partnerships.
To pick up a point that David McLetchie made in a previous meeting of the
committee, that front-loading process might involve additional investment and
effort at the start but, in return, we expect that the legislation will enable us to
provide an efficient and structured authorisation process once an application
has been submitted.’ 5

2
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4
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The frontloading of the application process attracted general support from
witnesses. Karen Gribben of Network Rail stated—
59.

‘It is difficult to compare the time that each project takes, because they are all
incredibly specific. A lot of it comes down to how well the promoter prepares
in advance, which is a fundamental issue that the bill seeks to address in
front-loading the work to ensure clarity and transparency, and to how many
properties are affected.’ 6
Douglas Muir of Midlothian Council explained how the frontloading of the
process proposed by the Bill would impact on the work of promoters, suggesting
that it would lead to a more efficient process—
60.

‘It appears that the bulk of the work that the promoter has to do will be done
in advance of an order's being made, whereas we submitted certain things at
different stages as we went through the private bill process. A promoter will
not save much time at the beginning of the process, because it will probably
have more work to do before the process starts, but I am hopeful that once
the process starts the promoter will get through it more quickly because it
would not be continually bringing in fresh evidence or documentation. The
promoter might be asked for some explanatory documentation to back up
what it has submitted, but the bulk of the information should already be
lodged with the reporter.’ 7
James McCulloch, Chief Reporter, Scottish Executive Inquiry Reporters Unit,
stated that the frontloading of the process could bring the advantage of potentially
reducing the number of objections made to an application—
61.

‘A developer who is seeking an authorisation under the act will be expected
to front-load their proposal […]. That means that, before a developer seeks
an authorisation from ministers and the Parliament, they will ensure that
they have engaged properly with the community that is affected by the
development. That will have an effect on the nature and range of the
objections that have to be processed by way of an inquiry hearing or written
submission.
We expect there to be better engagement with the community and […] a
reduction in the misunderstandings that can lead to objections being made,
and then maintained throughout the process. The inquiry or examination
stage at the end of the process should therefore be shorter, which should
make the process more straightforward and concentrate minds on the
crunch issues that are in dispute between the statutory bodies, the
community and the promoter. We hope that the inquiry stage will be
shorter. 8
According to the Policy Memorandum the frontloading of the process will also
involve provision of information about the environmental impact of the project—
62.

6
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‘The promoter will be required to liaise with relevant bodies so as to obtain
the information necessary to undertake an environmental impact
assessment, in accordance with UK and European legislation, as well as
being able to provide the Scottish Ministers with sufficient information to
enable the Scottish Ministers to form an assessment as to whether the
proposed work is of such over-riding public interest that it may impact land
that is designated as a Special Area of Conservation , a Special Protection
Area or a Ramsar site.’ 9
SEPA in their written submission to the Committee supported these
provisions—

63.

‘SEPA considers it extremely important that all applications are accompanied
by sufficient information that allows the agency to provide full and proper
comments about the likely environmental effects of a proposal when
consulted. […] This issue is important in respect of the policy objective of
introducing an efficient and effective process for consideration of such
proposals as it ensure that appropriate information is before decision makers
at the time of application, which should reduce delay.’ 10
64.

John Thomson from SNH also supported the frontloading of the process—
‘Inevitably, one must consider matters from the promoter's standpoint.
However, the reality is that information will have to be assembled at some
point, so there is much to be said for bringing it together at an early stage.
One would hope that there would be constructive engagement with the
statutory consultees and other interests, who could help to advise on the
information that was needed and, indeed, on the direction of the project. I do
not think that having to provide information before a project begins will add to
the burden for a developer or promoter.’ 11

Whilst John Halliday of Strathclyde Partnership for Transport broadly
supported the proposal for a frontloading of the application system he did highlight
a concern that this would create an added risk for promoters—

65.

‘It has been assessed that that will cost promoters an additional £1 million. In
the round, that is probably not a bad thing, in that it will mean that more work
will be put in at the start of a project. One would expect that by the time an
order is applied for, a lot of the work will have been done. That presents a
danger for promoters. If an application for an order ultimately fails, there is a
higher risk of the relevant public authority having to bear that cost. Risk is a
consideration, but the new system will certainly provide a good incentive to
get things right.’ 12
A number of witnesses, whilst also broadly welcoming the proposed
frontloading of the process, wanted reassurance that meaningful public
participation would occur. Joanne Teal of McGrigors in oral evidence to the

66.

9

Policy memorandum para 45
SEPA written submission
11
Col 3979
12
Col 3916
10

13


129

Local Government and Transport Committee, 15th Report, 2006 (Session 2)
Committee, for example, proposed that the level of consultation carried out by
promoters should be measured and assessed before the application process can
progress to the next stage—
‘A qualitative threshold could be set so we could say, "Until you come to me
with a package that shows that you have spoken to people and anticipated
concerns that arise in common property-holding and employee situations,
and until we think that you have undertaken a proper consultation and got the
usual suspects and usual concerns out of the way, don't bother." That is
front-loading’ 13
67.

Joanne Teal outlined the reason for including such a measure—
‘It is important for the process to be seen to be impartial. If a member of the
public is unhappy with the level of consultation, and the decision about the
adequacy of the consultation is taken by someone who represents the
promoter, they will not feel that the decision is impartial. However, there
could be a role for the reporter earlier in the process.’ 14

Alison Bourne, an objector to the Edinburgh Tram (Line One) Bill, also raised
the issue of an assessment of the quality of the promoter’s consultation—
68.

‘Unless there is an independent and on-going peer review from the start,
there will be the same problems as with tramline 1. Major issues will not be
addressed early so it will, by the time a bill is introduced, be too late to make
the necessary decisions. Unless something is done to address that, the
problems will be the same.’ 15
Another issue raised by witnesses was the level of information which should
be provided by the promoter in support of the application. The Policy
Memorandum emphasises the importance of providing this information—
69.

‘The efficiency of the process will, to a large extent, be conditioned by the
standard of the information provided in support of the application. The policy
objective, as has been mentioned previously, is to enable decisions to be
made quickly; poor or inadequate documentation that requires clarification
throughout the process will inevitably prolong the process due to ongoing
uncertainties for promoters, supporters and objectors.’ 16
Alex Macaulay of South-east Scotland Transport Partnership (SESTRAN)
stated that it may be difficult for promoters to gauge the appropriate level of detail
for information presented to the public—
70.

‘We could consider ways of simplifying the technical analysis and making it
more strategic and less detailed. That is fine in concept, but when we consult

13
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the public, we might find that they want the detail. Alternatively, if we present
them with the detail, they might really want the strategy.’17
Paul Lewis from Scottish Natural Heritage also raised the issue of the level of
information which should be provided by the promoter—

71.

‘The problem will always be defining what level of detail is necessary for
which project, because they will be different. It would have to be agreed in
advance. When we ask for detailed information, we do not mean that we
want highly specified technical drawings of each phase.’ 18
Bruce Rutherford of Scottish Borders Council highlighted to the Committee
financial and technical reasons why the detail of a project may not be available at
the start of the application process and cautioned against raising expectations
about the level of information which might be provided—

72.

‘When taking forward a private bill, one has only so much detail on the design
of the project, because promoters will not commit to spending £2 million or £3
million to work up full detailed designs unless they know that the project will
go ahead. I do not know whether the situation will be different under the
proposed legislation. People expect us to give them answers in minute detail;
they may want to know whether a fence will be put at the bottom of their
garden. We have to try to manage such questions. In the planning process,
people are aware that we do not always have such details, so adoption of
that model may help us to manage expectations. It will not cut out all the pain
that people experience, and they will continue to have issues hanging over
their heads, but they will understand what point has been reached in the life
of the project. ‘ 19
The Policy Memorandum summarises the Executive’s approach to the
frontloading of the application process—

73.

‘The Scottish Ministers are keen that there is much more public engagement
through meaningful participation and involvement so as to increase
acceptability of proposals and change perceptions of approval processes that
are understood as mere technical exercises… Public participation will permit
proper, considered identification and assessment of the impacts, particularly
on the natural and built heritage. 20
The policy intention is that all relevant information, in support of an
application, must be available at the time of the application. To realise that
objective, promoters will be provided with clear guidance on the type of
information required and prior to making the formal application the
information will be subject to a formal pre-application scrutiny. This approach
if executed properly should enable any subsequent examination of the
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development to concentrate on the basis of shared agreed information on the
impact on the chosen location and the environmental impact.’ 21
The Committee supports the principle that applications for transport
developments should be ‘frontloaded’ so as much consultation takes place,
and as much information is provided to those potentially affected by the
project, as possible, in advance of the application being made. The
Committee considers that this will provide significant benefits in helping to
improve the quality of applications. The Committee notes the broad support
among witnesses for the policy of frontloading applications, but wishes to
highlight two points made in evidence.
74.

First, the Committee believes there should be monitoring and proper
assessment of the standard of promoters’ engagement with the public ahead
of making an application.
75.

76.

The Committee notes that applications will be expected to provide—
‘A concise factual account of the arrangements made and conducted in
relation to the notification and presentation of the proposals and the level and
extent of engagement with those directly affected by the proposals, the
general public, community groups and statutory bodies’ 22

The Committee seeks information from the Scottish Executive on how
the standard of notification and engagement with the public will be
maintained. The Committee understands that the Executive will assess the
application to determine that it complies with the defined procedural
considerations, which will include the question of engagement with the
public. The Committee recommends that the Executive provides more
information on how it will assess the level of engagement carried out by
promoters, and whether certain standards have to be met that extend
beyond simply stating that engagement has occurred.
77.

Second, the Committee notes the comments made by witnesses about
the level of information provided by promoters in support of their
applications. The Committee received evidence that some interested parties
will be looking for general information about a proposed scheme, whilst
others may wish detailed information so that they are able to understand
how a project specifically affects them. The Committee recommends that
any assessment of applications carried out by the Scottish Ministers
ensures that information is presented in such a way that the requirements of
these two difference audiences is met.
78.

Financial impact on promoters
The Financial Memorandum accompanying the Bill refers to the likely costs
which will fall on the promoter under the new process—
79.

21
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‘The authorisation process of a new project under the Bill is expected to cost
£7,053,000. The costs are based on evidence from the transport-related
Private Bills. Although £7,053,000 seems like a substantial amount of money,
it largely reflects the costs incurred by promoters under the current Private
Bills process. The additional cost (17% increase) is explained through more
specific work on route design (partly generated through the ability to access
land), more extensive engagement with those affected by the proposal and
increased publicity, making use of the internet to ensure widespread
knowledge about the proposals and the possibility of incurring a fee
comparable to the cost of the examination.’ 23
Whilst John Halliday of Strathclyde Partnership for Transport broadly
supported the proposal for a front loading of the application system he did highlight
a concern that this would create an added risk for promoters due to the increased
up-front costs—

80.

‘It has been assessed that that will cost promoters an additional £1 million. In
the round, that is probably not a bad thing, in that it will mean that more work
will be put in at the start of a project. One would expect that by the time an
order is applied for, a lot of the work will have been done. That presents a
danger for promoters. If an application for an order ultimately fails, there is a
higher risk of the relevant public authority having to bear that cost. Risk is a
consideration, but the new system will certainly provide a good incentive to
get things right.’ 24
The Finance Committee commented on the question of the likely costs on
promoters in its report to the Local Government and Transport Committee on the
Bill. This can be found at Annexe A, and stated—

81.

‘The Financial Memorandum estimates the new process could result in
increased costs to the promoters of transport projects. The actual cost will
depend on the scale of the project but an estimate of an additional £1m per
project is given. However, in evidence Scottish Executive officials stated that
this figure has since been calculated at £600,000. This increased cost will
mainly arise from a greater requirement to consult the public at preapplication stage. As some promoters already undertake a high level of preapplication consultation, then such promoters are unlikely to bear additional
costs as a result of this duty.’25
This last view was also supported by comments in the Policy Memorandum
which stated—

82.

‘Some promoters may already be following good practice in relation to
engagement and publicity as formalised in the Bill. If this is the case, the
promoter will only incur an increase in costs through the fees.’

23
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According to the Executive, although the fees will be set through secondary
legislation, if the fee were to reflect the cost of an average examination, this would
be £20,000.
83.

In summary, therefore, whilst the Committee notes concerns which
have been expressed about the potential costs on promoters, if promoters
have already been carrying out good practice in relation to pre-application
activity, then they may not see a significant increase in costs under the new
arrangements.
84.

OBJECTIONS
Cost/ support/ workload for objectors
The Committee considered the burden on objectors in presenting their cases
effectively, both in the context of the existing Private Bill system and under the
new arrangements which are proposed in the Bill.
85.

Jackie Baillie MSP, who was Convener of the Edinburgh Tram (Line One) Bill
Committee, told the Committee that—
86.

‘Objectors must provide witness statements and rebuttals of other
statements. The process consumes a huge volume of time, not just for the
Parliament and parliamentarians, but for objectors. The bill offers a much
more balanced and sensible approach to dealing with transport projects.’ 26
87.

She commented that—
‘Some of the submissions that the Local Government and Transport
Committee has received from objectors suggest that, in order to rebalance
their role in the process, they would like to be staffed with experts. That
proposal may be worthy of your consideration.’ 27

Alison Bourne, who was an objector to the same Private Bill, said in her
written evidence, that—
88.

‘…the presentation of evidence to substantiate the reasons for those
concerns was confusing, challenging extremely time-consuming and costly,
particularly for those objectors who chose to engage expert witnesses.’
and—
‘…the time required of objectors and, particularly, lead objectors, many of
whom were in paid employment and who required to take leave in order to
satisfactorily fulfil their obligations, was excessive.’ 28
89.

Turning to the proposed new arrangements, she said—

26
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‘I would agree with the principle of considering providing financial aid to
objectors who are unfamiliar with the legal and procedural issues relating to
an inquiry. This is on the basis that, as schemes are generally proposed “for
the common good”, it is unfair that an objector should have to bear any
financial burden in order to protect their individual position. Objectors are
unlikely to have asked for the scheme and should not require to incur
expense in order to preserve/ protect their interests.’29
TRANSform Scotland expressed a similar view in its written evidence, but
noted that financial assistance was not available to objectors to trunk road and
harbour projects—

90.

‘We would welcome provisions within public inquiry rules for objectors to
receive financial assistance. However, should this provision only be open to
those objecting to …public transport and inland waterway projects, it would
open the discrepancy of objectors to public transport projects receiving
financial assistance, whilst objectors to trunk road and harbour developments
did not. This would be unacceptable.’ 30
In her oral evidence, Alison Bourne, referring to the demands which might be
put on objectors giving evidence before a reporter, told the Committee—

91.

‘As an ordinary member of the public I would be concerned about the
timescale in giving evidence to a reporter. One of the primary objectives of
the bill is to speed up the process, but our experience was that the volume of
work in putting evidence together was a real problem. It was a particular
problem for me, because I was covering the issues to do with the Western
general hospital. I could not possibly have put that evidence together within a
few days if it had been required for a reporter.’ 31
However, Odell Milne, who had also been an objector to the Edinburgh Tram
(Line One) Bill, said in oral evidence—

92.

‘A reporter would be easier in some ways. Preparing a week's evidence, for
example, means that one does not have to keep on going back over the
evidence.’ 32
and—
‘If it all took place in a week and one was committed enough, one could take
a week's holiday, go to the reporter and make one's points. There are
attractions in the idea of there being a reporter, provided that people are
given adequate time to prepare.’ 33
James McCulloch, the Chief Reporter with the Scottish Executive Inquiry
Reporters Unit (SEIRU) told the Committee that—

93.
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‘My understanding is that, in Scots law, legal aid may be available to
objectors in some circumstances, but it is not generally available in practice.’
and—
‘I can see why the idea of local residents being provided with technical
assistance is attractive. In some major infrastructure projects in England and
Wales, the developer has provided that resource and borne the expense on
behalf of the community. That has happened in waste rather than in
transport.’ 34
The Committee put the above concerns to the Minister, when he appeared
before the Committee. He was asked whether there was parity between objectors
and promoters because much more significant resources were available to
promoters than to objectors. The Minister responded—
94.

‘That is a genuinely difficult question….obviously, if the Government is
promoting a major rail or road project through Network Rail, Transport
Scotland or a regional transport partnership, it can spend a lot to promote the
relevant bill.
‘There are two important issues. First, front-loading the exercise to try to sort
out issues is important—I am sorry to labour that point. Secondly, the
potential for an inquiry independent of Government is important. No matter
how much money Transport Scotland, for example, might have invested in a
project, an inquiry must fully consider how properly the organisation had
conducted itself in assessing a business case or part of a project. We can
certainly give the committee more details about the process. It is important
that the reporter be adequately resourced to do their job properly.’ 35
While the Committee sympathises with the burden of work which
objectors have to carry, nevertheless it is of the view that it would not be
appropriate for public finances to be utilised to provide financial support for
objectors to a particular project. The Committee has recommended above
that as much information should be provided to those potentially affected by
a project as possible, and the Committee further recommends that
reasonable time is permitted to allow objectors to present their case. The
Committee hopes that this will go some way towards striking a reasonable
balance between promoters and objectors.
95.

Triggering Inquiries
The Bill includes provisions for public inquiries to be held to examine
objections to transport infrastructure projects. The Bill requires a public inquiry to
be held where certain organisations and/or individuals maintain an objection to the
proposed development. The Policy Memorandum states—
96.

‘An inquiry or hearing will be held if it is requested by a local authority or
national park authority within whose area the works are proposed to be
34
35
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carried out and/or anyone subject to compulsory purchase for the
development. The Scottish Ministers may either afford other objectors an
opportunity to be heard through an inquiry or hearing, or may consider their
objection through written correspondence. The intention is to allow an
opportunity for a fair hearing to statutory objectors (those who will be
directly affected by an application) but also, subject to the Scottish Ministers
discretion, others who object to the application. 36
Several witnesses raised the issue of which statutory bodies and members of
the public should be able to require an inquiry or hearing.

97.

The Bill proposes to give those people subject to compulsory purchase
orders the right to require an inquiry. Odell Milne, an objector to Edinburgh Tram
Line (One) Bill felt that ‘frontagers’ (individuals who own land fronting onto
proposed transport development sites) should also be included in this procedure—

98.

‘The bill as drafted will not give frontagers—which is what we all were—the
right to be heard in an inquiry. I understand that that is the position in
England, as well. However, frontagers generally are heard, and it should be
enshrined in legislation that they have a right to be heard. Often, frontagers
are worse affected than people from whom land is to be taken. If you are
taking land from a big estate, the person might not be very badly affected and
will get compensation. By everybody's admission, the compensation for
frontagers is pretty poor, yet they are the people who are genuinely badly
affected by such projects.’37
Richard Evans from RSPB Scotland also stated that there should be an
extension to the list of those organisations and individuals which can require an
inquiry or hearing to be held—

99.

‘If a proposed project would cause a large enough amount of damage on a
site that was in the sphere of interest of the Scottish Environment Protection
Agency or SNH—a European wildlife site would be in SNH's sphere of
interest, for example—and proposals to minimise and compensate for the
damage as part of the scheme had not been agreed, the sustained objection
of SEPA or SNH should trigger a local inquiry. ‘ 38
100. John Thomson from SNH, however, in oral evidence to the Committee did

not raise the issue of extending the list of organisations with a right to require an
inquiry or hearing to be held to include SNH. John Thomson stated that he
envisaged under the Bill a greater role for SNH in the whole application process—
‘We are dissatisfied with the private bill procedures, our main complaint being
that they do not provide for the early enough engagement of statutory
consultees such as Scottish Natural Heritage. As a result, we could end up
formally objecting to measures that we support in principle, merely to ensure
that the environmental issues are adequately addressed. That is an
36
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unsatisfactory situation. The bill should overcome that objection and enable
the procedure to be integrated with other statutory regimes and
requirements’ 39
101. The Committee asked the Minister for Transport why the Bill did not propose

that all nationally significant transport proposals should automatically trigger a
public inquiry, given that they were all likely to attract at least one objector. The
Minister for Transport responded—
‘That is a judgment call—ministers of the day would have to make an
assessment based on the circumstances. We have achieved the right
balance in leaving the potential for a minister simply to move a project
forward […] That is probably the right judgment call in those circumstances.
[…]It is difficult to imagine a major project—particularly, dare I say it, a road
project—to which no objection would be raised. Last week, there were
objections from curious quarters to a rail project. However, I think that we
have achieved the right balance. We have left some flexibility in the system.
We must also remember that we all want projects to progress more quickly.
I suppose that a minister might come under slightly curious attack for
putting in place an unnecessary process, but we have made a judgment call
and have suggested that approach to Parliament. 40
102. Following the oral evidence which the Committee received regarding

extending the list of those with the right to require an inquiry or hearing to be held,
the Minister for Transport stated his intention to amend the Bill at Stage 2—
‘As you are aware, the bill gives local authorities, national park authorities
and those who are affected by compulsory purchase a right for their
objections to be heard at an inquiry. I have followed the discussions of this
committee and the evidence of witnesses and I am pleased to advise that I
shall lodge an amendment at stage 2 to extend that right to be heard at an
inquiry to navigation authorities, Network Rail and regional transport
partnerships. I hope that that will address some of the concerns that have
been expressed.’ 41
103. The Committee recognises the importance of the correct balance being

struck between enabling those with a vested interest in a proposed transport
infrastructure project the opportunity for their views to be heard through an
inquiry and the importance of a transport project being able to proceed in a
timely manner.
104. The Committee heard from a range of witnesses who argued that the

right to require an inquiry should be extend to include other organisations.
The Committee therefore welcomes the Minister for Transport’s commitment
to extend the right to call an inquiry or hearing to navigation authorities,
Network Rail and regional transport partnerships.
39
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ABOLITION OF PRIVATE BILLS COMMITTEES
105. The Bill removes the need for Private Bill committees to be established to

approve transport related proposals. The Policy Memorandum explains that this
provision had its origins in a recommendation made by the Procedures Committee
in its 4th Report, 2005, Private Legislation, which was debated, and supported, by
the Parliament. The Policy Memorandum states—
‘The Scottish Parliament had clearly stated its will in May 2005 not to
proceed with a Private Bill process, therefore any proposal that seeks to
retain (or indeed extend) the current level of Parliamentary engagement is
likely to be met unfavourably by all parties (Parliamentarians, promoters and
those affected by developments).’ 42
106. The proposal to remove the need for Private Bill Committees was supported

by the two former Conveners who gave evidence to the Committee. The former
Conveners cited the significant workload and the complexity of the information
which committee members had to understand, as being onerous. Tricia Marwick
MSP, former Convener of the Waverley Railway (Scotland) Bill Committee told the
Committee—
‘The Waverley Railway (Scotland) Bill Committee met for almost three
parliamentary years to consider the private bill, which made it one of the
longest running private bill committees. There were problems with the private
bill—not least with the rushed way in which the promoter introduced it. The
bill was not ready to be in the Parliament. We also had problems with land
referencing and objectors, which delayed the bill for a further six months. The
task was extremely onerous. When we took evidence, we met most Mondays
during the period.’ 43
107. Tricia Marwick MSP offered general support for the proposal in the Bill to

remove the need for Private Bill Committees—
‘The proposed new process will be a lot cleaner and will cut down MSPs'
involvement. If I can speak as the former Scottish National Party business
manager, I know the difficulty that my party has had in proposing members
for future private bill committees as a result of the experiences that some
members had on previous private bill committees. It goes without saying that
I am in favour of a streamlined system.’44
108. Jackie Baillie MSP, former Convener of the Edinburgh Tram (Line One) Bill

Committee backed this position—
‘The new bill is absolutely right in removing the biggest chunk of time, which
is the consideration stage of the private bill process. The Edinburgh Tram
(Line One) Bill Committee had about 150 objections from articulate
individuals, all of which had to be considered, individually and collectively.
42
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Those 150 objections took in excess of 100 hours of parliamentary
scrutiny.’ 45
109. Jackie Baillie MSP explained that members of the Edinburgh Tram (Line

One) Bill Committee had to master complex detail associated with the Edinburgh
tram project and she doubted whether MSPs were best qualified to carry out this
task—
‘I now consider myself an expert on patronage, demand modelling, waterflow issues and the difference between LAmax and LAeq in describing noise, but
that is not the kind of knowledge that MSPs bring with them to the
Parliament. A huge degree of complexity is involved in private bills and I am
not convinced that MSPs are best placed to work their way through that.’
110. As well as the potential burden of MSPs being required to analyse complex

and technical details of a project, some witnesses also noted the negative impact
of parliamentary timetabling. Douglas Muir, transportation policy manager at
Midlothian Council, who worked on the Waverley Railway project, highlighted both
these problems—
‘Our approach was dictated by parliamentary timescales, which include
summer recesses and so on. That made it difficult for the promoter to plan its
workload and to keep moving forward, and it made things difficult for the
objectors. We spent a considerable amount of time bringing MSPs up to
speed on technical issues that a technical person might have been able to
deal with more quickly. That is no criticism of MSPs—I would be in the same
position if something that I did not know or understand were thrown at me.
Much time was spent on covering background; I hope that the proposed new
process will speed that up.’ 46
111. This view was echoed by other witnesses. Susan Clark of TIE Ltd talked

about the ‘stop-start aspect to the process because of parliamentary recesses’. 47

112. The Committee took evidence from a panel of objectors to Private Bills to

obtain their perspective of the efficacy of Private Bills Committees. Whilst it is not
necessarily the case that their views are representative of objectors more
generally, the witnesses did express a clear view that MSPs sitting on Private Bill
Committees were not best placed to consider the technical issues involved in
transport projects and to deal with the concerns of objectors. Kristina Woolnough,
an objector to the Edinburgh Tram (Line One) Bill, explained, for example, that—
‘It was hard going for everyone because the subject was technical and there
was a lot of information. Perhaps the experts enjoyed talking endlessly about
trams, noise, sound and vibration, but I do not think that anybody else did. As
Alison Bourne said, we had hoped that the MSPs would listen to the people
and be robust in getting answers to our questions, but that did not happen.
Our questions are still unanswered.
45
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The key point is that we feel that the process was party political. The delivery
of the tram project in Edinburgh had the support of all the parties at council
level, which was pretty much reflected in front of the committee. We felt that it
was a done deal because it was a politically motivated project that already
had party-political endorsement.’ 48
113. Kristina Woolnough also told the Committee that—

‘The key argument that we can make is that, whatever process is devised for
MSPs and for reporters, the public must be meaningfully involved. That
requires that whatever input they make will have a clear outcome. People
might not have their way, but there must be acknowledgement of their
input.’ 49
114. The Minister for Transport summarised the position of the Executive when he

explained to the Committee that—
‘At the moment, we put an inordinate amount of pressure on colleagues of all
parties who are members of private bill committees. We need to strike the
right balance between preserving Parliament's absolutely appropriate right to
scrutinise the Government's transport project intentions and providing a
much more effective mechanism for dealing with them.’ 50
115. The Financial Memorandum accompanying the Bill estimated the total

number of ‘MSP hours’ spent on an average Private Bill—
‘Based on the experience of 3 transport Private Bills, we expect the average
number of “recordable” MSP hours saved to be about 280 hours per Private
Bill. This excludes any background work conducted by MSPs sitting on a
Private Bill Committee.’ 51
116. The Committee notes that the replacement of Private Bill Committees

was a key feature of the Procedures Committee’s 4th Report, Private
Legislation, which was unanimously supported by the Parliament in a debate
in May 2005. There is a widespread acceptance of the benefits to be gained
from the abolition of Private Bill Committees. MSPs who have served on
previous Private Bill Committees have worked hard to understand the
technical issues involved, but it is clear that elected politicians are not
intrinsically well qualified to carry out such work. The Committee believes
that Parliamentary involvement in the approval of transport related projects
should take place later in the process and this will be discussed later in this
report. The Committee therefore supports the proposal to end the use of
Private Bill Committees.
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EXAMINATION OF OBJECTIONS BY REPORTER
117. The Policy Memorandum explains that objections to transport related projects

will be examined by a reporter—
‘It is proposed that the process used to examine objections will be consistent
with other Scottish Executive policies; the Scottish Ministers will therefore call
for an examination to consider objections. This will be chaired by an
Executive-appointed independent reporter. The examination will be held in
public, and the process will itself be open and transparent.’ 52
118. This proposal attracted general support. John Halliday of SPT, for example,

argued that the appointment of a reporter might streamline some of the
bureaucracy previously associated with Private Bill Committees—
‘Our view is that the involvement of an expert inquirer will make the process
much more dynamic in the sense that there will not be a need to go through
as much of a paper trail as we need to go through at the moment. I do not
think that that diminishes the validity of the argument. I have had experience
of building up a case in the private bill process and can assure you that that
generates an enormous amount of paperwork. A staggering amount of
evidence is fed in.’ 53
119. Douglas Muir of Midlothian Council told the Committee that he felt the

examination of objections by a reporter might lead to a more informal atmosphere
than that at a Private Bill Committee—
‘We dealt both with objectors and supporters of the Waverley project, quite a
few of whom were put off by the formal parliamentary process. A more
relaxed environment involving a reporter might suit such people a bit better.
They might open up more, which would produce a better debate. We also
had a problem in that we did not have the opportunity to cross-examine
objectors when they said something that was obviously wrong. In a reporter's
inquiry, we can tease out exactly what objectors mean or question the line
that they have taken. We were able to do that only in written evidence that
was submitted to Parliament after the event, which made it difficult to follow a
line of conversation.’ 54
120. This view was supported by Susan Clark of TIE Ltd who offered her own view

that—
‘The setting is probably a bit more informal. It is fairly intimidating for a
member of the public to come and sit in front of you ladies and gents at the
best of times. People who are objecting to a bill might never before have
been involved in such a process. Taking things offline with the reporter might
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make the process more informal. It is part of the philosophy behind the bill to
make people feel a bit more comfortable.’ 55
121. Odell Milne, an objector to the Edinburgh Tram (Line One) Bill, pointed to

another potential advantage of using reporters to examine objections—
‘People have work commitments and cannot attend all the hearings. If it all
took place in a week and one was committed enough, one could take a
week's holiday, go to the reporter and make one's points. There are
attractions in the idea of there being a reporter, provided that people are
given adequate time to prepare.’ 56
122. James McCulloch, Chief Reporter, Scottish Executive Inquiry Reporters Unit,

was questioned by the Committee as to whether or not the process used by
reporters would be less adversarial than that adopted at Private Bills Committee.
He told the Committee—
‘We want to ensure that the process that we use in the examination of
objections best fits the nature of the issues that are raised. For example,
when a particularly technical issue that requires deep probing is involved, it
could be subject to an adversarial process, but when opinion is involved—for
example when local residents want to make their views known and have
strongly held opinions about a development and its impact on them—I and
other people in the inquiry reporters unit would not see that as appropriate for
adversarial examination.’ 57
123. The Committee supports the principle of the use of a Scottish Executive

appointed Reporter to examine objections to transport related projects. The
Committee notes the comments of some witnesses that a reporter-based
system will allow objectors to participate in a less adversarial environment
than a Private Bill Committee. It remains to be seen whether this will be the
case, but the Committee nevertheless welcomes the commitment of the
Chief Reporter to aim to create such an environment.
Resources available to the Scottish Executive Inquiry Reporters Unit
124. The Committee considers that the resourcing of Scottish Executive Inquiry

Reporters Unit (SEIRU) will be an important factor in determining how well the new
process works. Alex Macaulay of SESTRAN explained to the Committee that—
‘That is a straightforward resource issue. The reporters unit is of a finite size,
just as the Parliament is, so it has a certain capacity for dealing with inquiries,
although that capacity is variable, as the unit can call in temporary reporters
to enhance the resources available.’ 58
125. The Committee questioned the Chief Reporter as to whether employees of

SEIRU would have the specialist and technical knowledge to report on potentially
complex transport developments. Mr McCulloch told the Committee—
55
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‘The reporters do not have an encyclopaedic knowledge. They have to
understand exactly why a particular party holds a certain view. They would
probe and ask questions or, if the matter were being dealt with adversarially,
perhaps rely on someone else to ask the questions and then come in
afterwards to ask the questions that had not been asked and still needed to
be covered.’
126. The Committee also questioned Mr McCulloch on what budget would be

available to SEIRU—
‘The policy memorandum suggests that the costs of the unit's involvement in
processing transport and works act inquiries will be recovered from the
promoter. As far as my unit's budget is concerned, the legislation should be
cost neutral in any year, because we would simply take the resources back
in.
On the work that might be involved, the conclusion that has been reached is
that we would simply be replacing processes like for like. For example, we
have been involved in the Kincardine bridge, the M74 and various other
major road proposals, such as the Glasgow southern orbital route. We will
still be involved in the future, but under a different statutory process.’ 59
127. The Minister for Transport explained in evidence to the Committee that —

‘The plan is to bring in appropriate expertise. That has been built into
SEIRU's operating business plan. The situation is equivalent to the way in
which we developed expertise in Transport Scotland, for example, by
bringing in highly able men and women to scale up the organisation to cope
with the commercial pressures for which the organisation has responsibility
and to deliver an extensive programme of transport improvements.’ 60
128. The Policy Memorandum states that the costs of an examination to

SEIRU are ‘likely to be recovered from the promoter.’ 61 The Committee
recommends that the Minister provides clarity on whether this will in fact be
the case. The Policy Memorandum also makes reference to the implications
of the new arrangements for SEIRU’s business planning 62 and the
Committee also notes the Minister’s comments about SEIRU being
resourced with appropriate expertise. The Committee recommends that
SEIRU is adequately resourced to ensure no delays take place in the
consideration of objections which could be attributed to a lack of resources.
Status of report made by reporters
129. The Policy Memorandum states that—

‘The Scottish Ministers must make public their decision and their reasons for
it together with a notice containing a description of the main measures to be
59
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taken to avoid, reduce and, if possible, remedy major adverse environmental
effects.’ 63
130. Ewan MacLeod of Shepherd and Wedderburn on behalf of Shetland Islands

Council stated—
‘As far as openness is concerned, when a reporter is appointed there will be
a public inquiry at which anyone with anything relevant to say will be entitled
to appear or to be represented. The reporter will have to take into account
any relevant representations. I accept what you say about the report of the
inquiry not being published until after the minister has made his decision, but
the report and the minister's decision will ultimately become public.
131. The Committee recommends that reports made by reporters should be

made public after the Minister has had a reasonable time, not more than two
months, to consider them.
TIME SAVINGS
132. The Policy Memorandum states that the new process to authorise transport-

related developments ‘seeks to be cost and time efficient’. 64 It goes on to say
that—
‘The authorisation process from application to the making of an order should
not take longer than the existing Private Bill process and indeed there is
every expectation that the time frame will be shorter since much more activity
is to occur prior to the application.’ 65
133. The Committee took evidence on the likely time efficiency of the new

process. The Committee received different views on whether the new process
would allow transport projects to be approved more quickly when compared to
Private Bill Committees.
134. A witness from Scottish Natural Heritage thought that time would be saved

under the new arrangements, telling the Committee—
‘Although the bill might seem to add to the complexity and cumbersomeness
of the procedures, we are convinced that in practice the new approach will
speed up the approval of major projects, which by their nature are complex
and raise a range of environmental issues. The new procedures should
reduce conflict in the passage of measures and lead to better outcomes.’ 66
135. However, Douglas Muir of Midlothian Council was less sure, commenting—
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‘I do not know whether a huge amount of time would be saved in the process.
If the reporter is doing his job properly he will be taking evidence from all
parties and weighing it up.’ 67
136. John Halliday of SPT was also unsure as to whether the new procedure

would speed up the approval process—
‘It is difficult to say yea or nay to that. From my reading of the Transport and
Works Act 1992 and my understanding of the English system under it, I
suggest that there is probably some efficiency to be gained and the formal
stage of the order process should be quicker. That said, to be frank, if the
scope of the work was not sufficient, that would suggest inefficiency on the
part of the promoter and the cost of the middle part of the process could be
just as high. In a sense, that is possibly the right way round, because the
promoter carries the burden to develop the project.’ 68
137. TIE Ltd did not offer a particularly optimistic assessment—

‘I have said that the current private bill process is lengthy and complex. We
believe that an inquiry process is likely to generate much more paperwork
and will focus on much more detail. There is a tension between the timescale
for the private bill process and the expected timescale for the new process,
but one proposal that will militate against the timescale being lengthened is
the ability to appoint multiple reporters to deal with issues in parallel. That is
to be welcomed.’ 69
‘I do not feel that it will probably be longer. It could be as long, but the bill
contains provisions to speed up the process.’ 70
138. Some witnesses suggested that the speed at which projects would be

approved might depend on the pre-application activity carried out by the promoter.
Karen Gribben of Network Rail told the Committee, for example—
‘It is difficult to compare the time that each project takes, because they are all
incredibly specific. A lot of it comes down to how well the promoter prepares
in advance, which is a fundamental issue that the bill seeks to address in
front-loading the work to ensure clarity and transparency, and to how many
properties are affected.’ 71
139. This view was also supported by James McCulloch, Chief Reporter, Scottish

Executive Inquiry Reporters Unit—
‘We expect there to be better engagement with the community and—as was
reinforced in some of the evidence I heard this afternoon—a reduction in the
misunderstandings that can lead to objections being made, and then
maintained throughout the process. The inquiry or examination stage at the
67
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end of the process should therefore be shorter, which should make the
process more straightforward and concentrate minds on the crunch issues
that are in dispute between the statutory bodies, the community and the
promoter. We hope that the inquiry stage will be shorter.’ 72
140. The Minister for Transport suggested that the new procedures could lead to

time savings—
‘There will be a bit of work to do on how best to manage the first project to go
through the new procedure, but that is the essential core of making a more
efficient process that delivers the time savings that we are seeking and
provides a better process for the promoter and the Government in seeking to
meet their transport objectives.’ 73
141. The Committee notes that ‘time efficiency’ in the new arrangements is

an objective of the Minister, and the Committee welcomes this emphasis as
a way of speeding up the delivery of transport projects in Scotland. As
discussed above, the Committee received different views on whether the
new process will actually lead to time savings. The Committee notes that
achieving time savings may depend on the quality of the pre-application
activity which promoters will be required to undertake and the degree to
which this leads to a reduction in objections. If this pre-application activity is
successful than the length of time from the application to the making of an
order is likely to be shorter than the timescales under the current Private Bill
arrangements.
ROLE OF MINISTERS
142. The Committee took evidence on the question of whether a Minister should

be able to act as a promoter of a project (or offer financial support to another
promoter) whilst also having the role of deciding whether to accept or reject a
reporter’s recommendations on that project. The Policy Memorandum confirms—
‘The intention is that the Scottish Ministers will be able to act as a promoter
and the rules in respect of engagement and the publicity of information will
apply to them as they apply to any other promoter. Indeed throughout the
whole process the Scottish Ministers when acting as a promoter will be
expected to follow rules similar to those that apply to other promoters.’74
143. James McCulloch, Chief Reporter, Scottish Executive Inquiry Reporters Unit,

told the Committee that currently fewer than 5 per cent of reporter’s
recommendations to Ministers were overturned 75 .
144. Some witnesses expressed concern about this possible overturning of the

reporter’s recommendations. Alison Bourne, an objector on the Edinburgh Tram
(Line One) Bill, for example, told the Committee—
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‘After a thorough and detailed assessment of the bill, a reporter may have
reservations about it, but I am concerned that MSPs would be able to
override the reporter… I can absolutely understand why MSPs want projects
to be delivered, but I would have serious concerns if that were done at the
expense of discounting what a technically qualified expert reporter had
said.’ 76
145. Douglas Muir of Midlothian Council also expressed concern—

‘The process leading up to the final stage is quite democratic—the public are
involved in the consultation and can object, and I would hope that the
reporter would deal with that in a fair manner. At the final stage, it would be a
bit worrying if the reporter who had taken all of the evidence suggested that
the scheme should go ahead but had his decision overruled by one person
who has decided that it should not.’ 77
146. Other witnesses were less concerned. Ewan MacLeod of Shepherd and

Wedderburn on behalf of Shetland Islands Council told the Committee—
‘If something has been missed, if there is a feeling that the minister has taken
into account irrelevant considerations, or if the procedure has not been
followed properly, there is the opportunity for recourse to the courts.’ 78
147. The Minister for Transport told the Committee—

‘I hope that the 5 per cent figure will come down because of the amount of
work that will be done at the start of each project. We—or future ministers—
might be able to reduce the number of cases in which ministers overturn the
recommendations of a local inquiry. It is clear that there should be a right to a
local inquiry, which will be an important part of the process..’ 79
148. The Minister for Transport made the point, however, that—

‘Ultimately, if the Government says that it will do capital transport projects X,
Y and Z, and if Parliament, through the mechanisms that we have described,
endorses those projects, we are then into discussions about the detail of how
the project will be delivered.’ 80
149. The Minister indicated that the direction given to a reporter by Scottish

Ministers would take account of the policy context of the proposal and whether the
will of Parliament and the Executive is that the project should proceed—
‘Reporters will properly assess the detail of projects. If the Parliament
endorses strategic documents or a planning framework that includes
proposals for a significant new railway in Scotland, the reporter will be bound
to take that into account—as they currently do. For example, if the
76
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Government intends to build a road, the reporter who considers the project
takes account of that intention. The reporter considers details such as
whether the Government followed the correct procedure and whether
environmental assessment was properly undertaken, as well as aspects of
the project that independent objectors or statutory consultees have
questioned. That is a fair assessment of the manner in which engagement
will take place in the proposed new system.’ 81
150. The Committee is of the view that it is appropriate that, in the last

resort, the Minister should have the right to overturn a recommendation of a
reporter. In such circumstances the Committee recommends that the
Minister should make a written statement, with reasons for his/ her decision,
to the relevant Committee. It would be open to the Committee to invite the
Minister to a meeting of the Committee to explain his/ her decision.
151. The Committee invites the Procedures Committee to consider the most

appropriate way of giving effect to the above recommendation.
ROLE OF THE SCOTTISH PARLIAMENT
Report of the Procedures Committee
152. The Procedures Committee was designated a secondary committee on the

Transport and Works (Scotland) Bill. The Procedures Committee has a particular
interest in the Bill, as the Bill was developed by the Executive following its
acceptance of a recommendation by the Procedures Committee in its 4th Report,
2005, Private Legislation.
153. The Procedures Committee’s report to the Local Government and Transport

Committee can be found at Annexe A. In its report, the Procedures Committee
supported the general objectives of the Bill—
‘We argued in 2004, and continue to believe now, that a statutory system for
authorising transport projects by Executive order is a major step forward from
the current Rule-based system for authorising such projects by Private Bill.
In particular, it will bring the system for authorising rail projects broadly into
line with the existing system that applies to major road projects, thus
removing from MSPs a substantial burden of work for which they are not
particularly well-qualified and transferring it instead to a system of detailed
scrutiny by independent inspectors and decision-making primarily by
Ministers. This has the potential to greatly increase the overall clarity and
efficiency of the process, to the benefit both of promoters and objectors.’82
154. The report does, however, raise various doubts about the level of formal

Parliamentary oversight of the process, which are discussed below.
Parliamentary scrutiny of orders
155. The Procedures Committee report largely focuses on the question of the

parliamentary scrutiny which would be given to orders made under section 1 of the
81
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Bill. The Procedures Committee expresses concern that in developing a model
based on the 1992 Transport and Works Act, the Bill substantially alters the
balance it had wished to strike in its 2005 report between Parliamentary and
Executive approval of projects. The Procedures Committee argues that the Bill
removes many of the Parliamentary checks and balances it had envisaged being
included.
156. The Bill provides that an order made under section 1 would only be subject to

Parliamentary approval if it authorises “the carrying out of work which would
constitute a national development” – which means that it features as such in the
National Planning Framework (NPF) – or, otherwise, if Ministers so direct (section
13(1)).
157. This position is also explained in the Policy Memorandum—

‘The proposed process, which will be provided for largely in secondary
legislation, distinguishes between those developments that are nationally
significant and those which are not. The policy intention is that the Scottish
Parliament’s interest should be proportionate and focus on those
developments that are of national strategic interest.
In process terms nationally significant developments will be subject to
express Parliamentary scrutiny and approval whereas non-national
developments will be approved without reference to the Scottish
Parliament…
It will be possible for the Scottish Ministers to subject, if they so wish, any
order to affirmative procedures and they may wish, for example, to subject a
novel guided transport system to affirmative procedure for reasons of public
interest, even if the development itself is not of national significance.’ 83
158. The Procedures Committee makes two comments on this. First, in the view

of the Committee this gives Ministers a significant degree of discretion over
whether Parliamentary approval is required, given that Ministers have the major
role in determining what is included in the NPF in the first place. Second, the
Procedures Committee notes that it means that projects of regional or local
significance are not subject to any formal Parliamentary approval at all.
159. In its report, the Procedures Committee argues that all section 1 orders

should be subject to some form of Parliamentary control – albeit only negative
procedure in most cases. The Procedures Committee does accept that a
distinction can be drawn between projects that are “nationally significant” and
those that are not. The Procedures Committee therefore argues—
‘So long as all section 1 orders were subject to some form of Parliamentary
control, we would be content for “national significance” to be the criterion for
deciding the nature of that control (i.e. whether it is negative or affirmative
procedure)’ 84
83
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160. The Procedures Committee notes the powers in the Bill that give Ministers

the ability to include projects that do not qualify as nationally significant among
those that are subject to Parliamentary approval. The Procedures Committee
argues that if such flexibility is needed, it should be exercisable by the Parliament
as well by Ministers. The Procedures Committee summarises its position as
follows—
‘We believe that all section 1 orders must be subject to some form of
Parliamentary control. The Parliament or the relevant committee may quickly
decide that a particular order is straightforward and does not require detailed
scrutiny, but the opportunity for scrutiny must be there. And if there is to be a
hierarchy of projects, with those perceived to be less important receiving less
scrutiny, this hierarchy should not be decided only by Ministers. Either the
criteria should be set out objectively in the Bill, or the Parliament should have
the same right as Ministers to decide which projects are more important.’85
161. The Minister for Transport told this Committee that he did not back a position

in which all section 1 orders should be subject to Parliamentary control—
‘Given the front-loading exercise and the significant top-line parliamentary
scrutiny in the context of the national transport strategy, the strategic projects
review and the planning framework, for example, as well as the run-of-themill member's debates, parliamentary questions, and general debates, it will
simply not be necessary to have yet another process.’86
162. The Minister made similar comments when he appeared before the

Procedures Committee. This position was referred to in the report of the
Procedures Committee which responded—
‘We do not believe that the general scrutiny opportunities referred to by the
Minister are an adequate substitute. The Planning etc. (Scotland) Bill does
not guarantee sufficient scrutiny of the National Planning Framework to
ensure that each particular proposal is examined and debated in adequate
detail. Similarly, neither debates on the national transport strategy and the
strategic projects review, nor individual members’ use of PQs, is likely to
reveal sufficient information about particular road or rail projects to enable the
Parliament to make a properly informed decision.’
163. The Policy Memorandum highlighted in more detail the Executive’s thinking

on this issue and the reasons why Ministers do not support greater parliamentary
involvement in the approval process—
‘One of the key aims behind the new process is to ensure that consideration
and authorisation of a transport proposal can take place as expeditiously as
possible. That has been one of the main criticisms of the Private Bills process
by respondents to the consultation. However, by introducing more levels of
authorisation, there is a risk of prolonging the authorisation process, because
before any kind of authorisation can take place, a proper consideration of the
85
86
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issues is required in order to make a valid judgement. A full exposition of the
issues will be undertaken at the examination. If the Scottish Parliament or
another form of scrutiny takes place prior or subsequent to the independent
public examination by a reporter, further examination of the issues, by the
Scottish Parliament or the third party, will be required. We do not believe this
would be conducive to operating an efficient process.’ 87
164. The Committee notes that projects which are not to be subject to

Parliamentary approval will nevertheless have been the subject of various
processes of scrutiny at different levels. The Committee is not persuaded
that there is an additional need for Parliamentary scrutiny, within the
provisions of this Bill, of those projects which are not of national
significance.
Report of the Finance Committee
165. The question of the scrutiny by the Parliament of section 1 orders was also

raised in the report by the Finance Committee. The Finance Committee sees a
role for itself within the new approval arrangements. In its conclusion to its report
to this Committee, the Finance Committee states that it—
‘Remains concerned that there is no formal mechanism in the bill for
Parliament to scrutinise any changes in the capital costs of projects after the
authorisation process has taken place and that a more regular and robust
method of authorisation and reporting should be introduced… The
Committee recommends that the Finance Committee should have a scrutiny
role in the authorisation process; that the IIP [The Executive’s Infrastructure
Investment Plan] should be updated regularly and scrutinised by the Finance
Committee and relevant subject committees on a regular basis; and a
process should be put in place so that when it is known that project costs will
significantly overrun, the revised costs should be reported to Parliament
(through the Finance Committee and relevant subject committee) at that
time.’ 88
166. The Finance Committee report went on to say that it—

‘Will consider, together with the Minister for Finance and Public Service
Reform, how these recommendations might be taken forward. In addition the
Committee recommends that the lead Committee raise these issues with the
Minister.’
167. The Local Government and Transport Committee notes the report of the

Finance Committee. The Committee would be content for the Finance
Committee to take forward its recommendations via discussions with the
Minister for Finance and Public Service Reform. The Committee notes that
many of the recommendations of the Finance Committee could be taken
forward via good practice and protocols between the Parliament and the
Executive rather than on the face of this Bill.
87
88
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OTHER ISSUES
Definition of “national significance”
168. The Committee noted some confusion amongst witnesses about what, in

practice, would constitute a nationally significant development. The Policy
Memorandum states that—
‘A nationally significant development will be described and defined within the
National Planning Framework (NPF), and the Scottish Parliament, as part of
its review of the NPF, will have an opportunity to debate the merits and
principle of the development at an early stage. The intention is that all
nationally significant transport developments should be subject to the
express approval of the Scottish Parliament, therefore the orders will be
subject to affirmative procedures.’ 89
169. Susan Clark of TIE Ltd told the Committee, however, that—

‘The devil will be in the detail and in the criteria for nationally significant
projects. EARL was a project that linked Scotland into Edinburgh airport and
crossed local authority boundaries, so I think that it would fit the criteria for a
nationally significant project, and although the tram scheme is contained
within the Edinburgh area, its cost could trigger a requirement for it to be
dealt with as a nationally significant project. What is required is a definition of
the criteria for a nationally significant project.’ 90
170. John Halliday of SPT cited one example which he suggested illustrated the

problem of how to define a nationally significant development—
‘The question is a difficult one. National significance will be defined in the
national planning framework, which is in a sense a snapshot in time. I will
give one example to illustrate why the proposal may lead to problems.
SPT is currently working up the proposals for the Glasgow crossrail project,
which has been under consideration for some time. The project has been
debated in the Scottish Parliament—indeed, it was the subject of an order
under the previous system at Westminster. Crossrail is not in the national
planning framework or—as yet—in the developing rail strategy. However, the
west of Scotland contains 42 per cent of Scotland's population and people
there, who are familiar with the project, almost unanimously regard it as
being of national significance, although it might appear to be a local
project.’ 91
171. Some witnesses cited the cost of a project as being one factor which could

determine whether or not it was nationally significant. Douglas Muir of Midlothian
Council told the Committee—

89
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‘The other thing that might dictate what happens, to a degree, is finance. The
scale of projects might lead to differences.’92
172. John Halliday of SPT, however, thought that the cost of a project should not

be the only indicator of national significance—
‘I would be cautious about making economic impact the only criterion. My
experience in public transport is that it is almost always difficult to find public
transport projects that have huge cost-benefit ratios and net present values.
That is not to say that the projects are not worth delivering; it is simply a
feature of the science of economic evaluation, which cannot capture all the
benefits of a project.’ 93
173. Alex Macaulay of SESTRAN offered a possible definition of a nationally

significant project—
‘In my view, we need to relate it to the development of the top-down policy
approach. National transport policy should define the types of projects that
are of national transport significance. Those are schemes that give
international connectivity, connectivity between the major cities and centres
of population in Scotland and connectivity across the border, and schemes
that support developments that the national planning framework defines as
being of national strategic significance—major land-use changes and so
on.’ 94
174. The Minister for Transport addressed this apparent confusion when he spoke

to the Committee—
‘As you are aware, the bill distinguishes between local and nationally
significant projects. I understand that there has been some confusion about
the distinction between those terms. However, the definition of nationally
significant projects will become clear during stage 2 of the Planning etc
(Scotland) Bill and as a result of the consideration of the national planning
framework. It might be helpful if I say that transport projects that are currently
being taken through the capital programme, such as the M80 project and the
Edinburgh airport rail link, would be examples of nationally-significant
projects.’ 95
175. The Committee notes the Minister’s comments regarding the definition

of a nationally significant development and that he gave the M80 project and
the Edinburgh Airport Rail Link as examples. The Committee considers that
in order to understand the practical impact of the Bill, this definition will be
of some importance. The Committee notes that national developments will
be identified within the National Planning Framework. However, the
Committee notes that what would be considered to be a “national
development” is not specifically defined within the current Planning etc.
(Scotland) Bill.
92
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176. The Committee considers that further examples of what in practice

would, or would not, constitute a “national development” would assist its
understanding of the Bill. The Committee recommends that the Minister
provides further examples, in addition to the ones highlighted above, to aid
its understanding of this issue and to address the confusion on this subject
that currently seems to exist.
Access to land
177. Section 18 of the Bill would permit the Scottish Ministers to set up a regime to

authorise prospective applicants to access land for the purpose of informing an
application for an order.
178. This provision was supported by CBI Scotland, who said in their written

evidence that—
‘This ought to minimise the area affected by the affected route, and help to
clarify the number of groups and individuals affected by the proposed
development.’ 96
179.

TIE Ltd also welcomed the policy, saying, in its written evidence, that—
‘A Promoter who cannot secure the agreement of landowners can be forced
to include land within limits of deviation purely because the suitability of the
land cannot be ascertained.’ 97

180. Susan Clark of TIE Ltd also said in oral evidence that—

‘One reason in addition to environmental reasons why promoters like to
access land in advance is to understand some of the risks associated with a
project.’ 98
181. Bruce Rutherford of Scottish Borders Council, who is the Waverley Railway

project director, pointed out in oral evidence that—
‘Under the private bill process, we have no powers of land entry at an early
stage in a project, so we are delighted that such powers will be included in
the new order-making system. It is important to ensure that promoters have
statutory powers of early land entry. When they are working up the details of
proposals, they may want to speak to landowners about ownership, to carry
out topographical surveys or to do preliminary geotechnical work: they need
the power of entry to do that.’ 99
182. SESTRAN, in its oral evidence, also supported the proposals for powers to

access land in advance of an order being confirmed. 100
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183. Network Rail, in oral evidence, added a reservation. While it supported the

proposals in principle, it said that—
‘However, in the interests of safety and to ensure the operational reliability of
the railway, it is unacceptable for Network Rail, as the statutory undertaker,
to allow anyone to access an operational railway without our permission. It is
essential that only people who are properly safety qualified can access an
operational railway and that such access is made at a time and in a manner
that does not introduce risk to the operation of the railway or to personnel.’ 101
184. The Minister confirmed in his oral evidence that—

‘…the arrangements would take into account, for example, health and safety
considerations and timing of access, given the timing of railway
maintenance.’ 102
185. The Committee notes the broad support for the proposals to enable

access to land as set out in section 18 of the Bill and, on the basis of the
assurance given by the Minister that appropriate health and safety
considerations will be taken into account, endorses the proposals.
Voluntary purchase schemes
186. Section 26 of the Bill would enable—

‘Scottish Ministers to provide funds to a third party that may be used
subsequently to fund and operate a voluntary purchase scheme’ 103
187. This would apply to—

‘properties which, whilst not eligible for purchase under compulsory purchase
arrangements, may be affected by the construction and operation of a
transport development.’ 104
188. Network Rail, in its written evidence, while accepting that the provisions of

section 26 themselves were understood and, because they were discretionary, did
not give rise to any concerns, nevertheless said that—
‘Any suggestion that a VPS is a pre-requisite of a scheme authorised by the
new Bill procedure is unacceptable so far as Network Rail is concerned, as
we believe that the principle of VPS is very complex, and requires a case by
case evaluation for each project.’ 105
189. Further elaboration was provided by Network Rail in its oral evidence—

‘We do not think that a one-size-fits-all approach works in the context of
major rail projects, with an initial premise that it will automatically be possible
101
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to confirm everyone who is affected. The interaction between the project and
the people involved in it must be considered. Some of the issues do not
come out until the detailed design stage, particularly when it comes to the
voluntary purchase element. It is possible to tell which properties are directly
affected by the project—certain things cannot be moved from in the overall
outline design. In the VPS situation, mitigation measures will often be taken.
It is a matter of working with the affected home owners or businesses to find
measures to mitigate the situation. If it is not possible to find such measures,
it then becomes a matter of acquisition, which involves going through a
process of iteration to calculate and assess the monetary considerations.
‘That is what we were trying to get at. It is very oblique in the letter,
unfortunately, but we are saying that it is not possible to assume
automatically that, when you submit your statement of expenses, you will
have a cast-iron view on where the VPS elements will go. It is a process of
iteration, working with the affected home owners.’
190. Network Rail, in its oral evidence, went on to agree with members that, given

that such purchases were intended to be voluntary, there did not appear to be a
need for them to be provided for in legislation. 106
191. The Minister, in his oral evidence, explained that—

‘During the passage of the Waverley Railway (Scotland) Bill, it was
discovered that funds that Government provides to promoters for transport
developments cannot be used to operate a voluntary purchase scheme. The
bill will rectify that anomaly. We simply do not have the power, so we propose
to create it.’ 107
192. Damian Sharp of Transport Scotland, went on to explain that use of the

mechanism would be limited. He said—
‘Transport Scotland has published a policy in relation to the circumstances
that we would expect to apply to schemes that it funded. We have made it
clear that there is an initial presumption against use of a voluntary purchase
scheme, and that there needs to be proof of the need for one. The policy
gives examples of the types of situation in which it would be appropriate for
such a scheme to be used.’ 108
193. In the light of the explanations given by the Minister and by Transport

Scotland, the Committee endorses the proposals for enabling voluntary
purchase schemes as set out in the Bill.
Ports and harbours and Special Parliamentary Procedure
194. The existing system for the approval of certain road and harbour projects and

of navigation orders is set out in paragraphs 44-53 above, together with an
explanation of how the system proposed in the Bill would work.
106
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195. The RSPB, in its written evidence, proposed that to protect wildlife the EU

Habitats Directive should apply to orders made under the Bill and to orders made
under the Harbours Act 1964. 109 Richard Evans, of the RSPB, in oral evidence,
said that the Bill provided an opportunity to address this issue. 110 The Committee
did not take evidence from ports or harbour authorities on this point.
196. The Committee notes the proposal which was made in evidence that the

EU Habitats Directive should apply to orders made under the Bill and to
orders made under the Harbours Act 1964. The Committee seeks the view of
the Scottish Executive on this proposal.
197. The Shetland Islands Council referred to the existing Special Parliamentary

Procedure (SPP) under the Roads (Scotland) Act 1984, in cases where a roads
authority proposes to build a bridge over or a tunnel under navigable water which
is likely to restrict or impede its operations or interfere with reasonable
requirements of navigation, and a navigation authority objects to the proposal. In
its written evidence, the Council agreed that the Bill’s proposal to replace SPP with
an order making procedure—
‘… is an entirely appropriate course of action.’111
198. In oral evidence on behalf of the Shetland Islands Council, Ewan Macleod

spoke of the—
‘paralysis of process’ 112
which the SPP entailed.
199. The British Ports Association, however, in its written evidence, said that—

‘The proposals discussed in the consultation document are largely based
upon the English Transport and Works Act (TWA) system. The port industry’s
experience of that system in England and Wales has not been by any means
an unqualified success. The shortcomings of that system prompted the
drafting of a Harbours Bill, currently before the House of Commons. A similar
bill entered Scottish Law as a part of the Transport (Scotland) Act 2005. Our
members are, therefore, wary of proposals to create a TWA style
procedure.’ 113
200. The written evidence of the Lerwick Port Authority was more direct—

‘In our view, abolition of SPP is a retrograde step. The existing system, SPP,
insofar as relating to ports and harbours, only applies in restricted areas and
provides an effective tried and tested balance between the Parliament,

109
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Ministers and the Civil Service/The Scottish Executive and a like fair balance
especially where the competing interests of public bodies are involved.’ 114
201. Linda Knarston, giving oral evidence on behalf of the authority, said that—

‘…the existing special parliamentary procedure should be retained…’ 115
She said that—
‘It might seem strange to say it, but one of the great successes of SPP is not
that it is so limited in scope, or that it is particularly important in focused
situations but that, in the past 61 years, there has been no SPP application in
relation to harbours. …
‘It is difficult and daunting to prepare bills for Parliament. Large amounts of
preparation and detail are required, which is perhaps why parties in such
cases do what they ought to do and find ways to resolve differences without
involving other people, whether those people be members of the Scottish
Parliament or a reporter or the Scottish ministers.’ 116
202. Linda Knarston said that the affirmative statutory instrument procedure—

‘…that is envisaged under section 13 is not really parliamentary scrutiny. It
would be rude to describe it as a joke but, if an issue is brought before the
Scottish Parliament, either because it is of national importance or because
the minister feels that it is an appropriate issue to bring to Parliament, all that
Parliament is able say about the proposal, using the affirmative procedure, is
yea or nay. It cannot amend the proposal; it would not be scrutinising it at
all’ 117
203. The Minister was not questioned specifically on these arguments during his

oral evidence, but, in his opening statement he said that—
‘As you are aware, the bill gives local authorities, national park authorities
and those who are affected by compulsory purchase a right for their
objections to be heard at an inquiry. I have followed the discussions of this
committee and the evidence of witnesses and I am pleased to advise that I
shall lodge an amendment at stage 2 to extend that right to be heard at an
inquiry to navigation authorities, Network Rail and regional transport
partnerships. I hope that that will address some of the concerns that have
been expressed.’ 118
204. The Committee endorses the proposal to replace Special Parliamentary

Procedures by order making procedures. While noting the arguments given
in evidence by the Lerwick Port Authority that the existing procedure should
be retained, the Committee acknowledges that the inclusion of navigation
114
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authorities in the list of bodies whose unresolved objections would trigger
an inquiry goes some way to strengthening the position of harbour
authorities.
Heritage Railways
205. Section 21 of the Bill proposes to abolish the use of orders made under the

Light Railways Act 1896, thus bringing the process normally used for the approval
of such railways within the scope of the main order making procedures set out in
the Bill. The Policy Memorandum states that this is for reasons of general
consistency of approach.
206. Light Railway Orders are typically obtained by heritage railway organisations

to run new railways or to enable lines to be transferred from the successor
authorities of the British Railways Board. The trains are limited to operate at low
speeds, which enables relaxation of main-line safety provisions.
207. The Heritage Railway Association, in written evidence, said that—

‘The principal concern of the Association is that, if Light Railways Order
procedure is abolished (section 21 of the Bill), the costs of authorisation of
Scottish heritage railways will be increased substantially, and this may also
apply to the costs of construction and operations.’ 119
208. The Committee sought written evidence from heritage railway companies..
209. In response, the Deeside Railway company said that—

‘The Deeside Railway Co Ltd is a company limited by guarantee having no
shareholders. It is a "not-for-profit" company controlled by directors who are
in turn appointed by the Royal Deeside Railway Preservation Society, a
recognised Scottish Charity set up in 1998.
‘The aims of the Society and hence the Company are to re-instate part or all
of the former Deeside Railway which was closed in 1966 as a response to
the Beeching Report. The line connected Aberdeen with a number of suburbs
and small towns including Banchory, Aboyne and Ballater.’ 120
210. It went on to say—

‘It is our position then, that we would like the Committee to consider allowing
the continuation of the Light Railway Order procedure in Scotland to assist
with the development of those heritage railway operations which require such
authorisation. Scotland prides itself on being a premier tourist destination and
yet we have a very low proportion of the heritage railways within the UK. The
authorisation of the Deeside Railway using a LRO would provide a costeffective mechanism to allow the railway to be re-instated in stages to service
the large numbers of tourists visiting the Deeside area as well as protecting a
valuable Heritage resource in its own right.’
119
120
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211. The Strathspey Railway Co Ltd, in its response, said that—

‘The present system has served the heritage rail industry and the general
public for many years in a manner which has become recognised as
effective, efficient, relatively simple and relatively inexpensive.
‘It is in the interests of both sides for it to continue; it recognises the fact that
heritage railways are fundamentally different from the present –day mainline
railway; its relative simplicity is of great appeal to hard-pressed unpaid
volunteers who wish to improve their bit of railway with as little paperwork
and cost as is practicable.’ 121
212. The Committee put these concerns to the Minister who, in his oral evidence

to the Committee explained that the purpose of section 21 of the Bill is to ensure
that—
‘…we seek to treat all transport developments in the same way’’ 122
213. The Minister went on to say—

‘The fees will not be set until next year, but I assure the Committee that they
will not be greater than they are currently.’123
214. The Committee welcomes the Minister’s commitment that the fees to be

charged to heritage railways under the proposed order making process
would be no greater than they are currently, and, on the basis of his
assurance, it endorses the intention of section 21 to replace Light Railways
Orders with the order making powers proposed by the Bill.
CONCLUSION
215. The Committee considers that there is broad overall support for the

proposals contained in the Transport and Works (Scotland) Bill. In this
report, the Committee has identified certain places where the proposals in
the Bill could be further improved or where the Committee wishes to receive
additional information from the Scottish Executive. Subject to these caveats,
the Committee recommends to the Parliament that the general principles of
the Bill be approved.
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ANNEXE A: REPORTS FROM OTHER COMMITTEES

REPORT FROM THE FINANCE COMMITTEE

The Committee reports to the Local Government and Transport Committee as follows—
Introduction
1. Under Standing Orders, Rule 9.6, the lead Committee in relation to a bill must consider and
report on the bill's financial memorandum at stage 1. In doing so, it is obliged to take account of
any views submitted to it by the Finance Committee.
2. This report sets out the views of the Finance Committee on the Financial Memorandum of the
Transport and Works (Scotland) Bill, for which the Local Government and Transport Committee
has been designated by the Parliamentary Bureau as the lead committee at Stage 1.
3. The Committee agreed to adopt level 2 scrutiny in considering the Bill, which involved seeking
written evidence from organisations financially affected by the Bill, then taking oral evidence from
the Executive Bill Team.
4. The Committee took evidence from the Bill team on 12 September, which can be viewed
online.
5. The Committee received submissions from British Waterways Scotland; Cairngorm National
Park; COSLA; Historic Scotland; Inland Waterways Amenity Advisory Council; Scottish
Environment Protection Agency (SEPA); The South East Scotland Transport Partnership
(SESTRANS); and Strathclyde Partnership for Transport (SPT). The Committee also received
supplementary correspondence from the Scottish Executive. All of this evidence is set out in the
Annexe to this report.
6. The Committee would like to express its thanks to all those who submitted their views.
Objectives and the Financial Memorandum
7. The Bill seeks to transfer statutory responsibility for scrutinising transport projects from the
Parliamentary Private Bill process to Scottish Ministers. If a project is considered to be of national
strategic interest, it will require an Order by Scottish Ministers which will be subject to
Parliamentary scrutiny. Projects which are not considered to be of national strategic interest will
not require to be authorised by way of an Order. However, Ministers may refer a project to the
Parliament by means of an Order if they believe the project to be of public interest even if it is not of
national significance.
8. In addition, the Bill seeks to replace the Special Parliamentary Procedure (SPP) for transport
projects. The SPP is used in cases where there is an unresolved objection between the project
sponsor and a statutory body over a development project. The responsibility for making the ruling
decision over such objections will be transferred from the Scottish Parliament to Scottish Ministers.
9. The Financial Memorandum estimates the new process could result in increased costs to the
promoters of transport projects. The actual cost will depend on the scale of the project but an
estimate of an additional £1m per project is given. However, in evidence Scottish Executive
officials stated that this figure has since been calculated at £600,000. This increased cost will
mainly arise from a greater requirement to consult the public at pre-application stage. As some
promoters already undertake a high level of pre-application consultation, then such promoters are
unlikely to bear additional costs as a result of this duty.
10. There will also be increased costs for the Scottish Executive - £53,000 per project for scrutiny
under the new procedure; £20,000 to process applications (although it is anticipated this will be met
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by the promoter) and £2,900 as a result of new SPP processes. On the other hand, there will be
savings to the Scottish Parliament - £85,000 per project plus time savings as a result of the Private
Bills process not dealing with such projects and £4,500 savings as a result of the new SPP
procedures.
Summary of evidence
Scrutiny process
11. The Committee has previously raised concerns over the scrutiny of the costs of major transport
projects. It recognises that the initial costs are scrutinised before a project is allowed to process
(currently through the Private Bills process). However, there are instances where these initial
estimates have significantly increased and it does not appear that there is a transparent
mechanism for Parliament to scrutinise any increased costs.
12. When the then Minister for Transport was questioned about this issue during the Committee’s
scrutiny of the Executive’s Infrastructure Investment Plan (IIP), he indicated that it would be
beneficial to have a better mechanism for tracking the costs of capital projects which could involve
the Finance Committee and Parliament saying that “It is important that we are tested on projects
regularly and that we consider costs and timetables.”1 However, no such mechanism is included in
this Bill.
13. The Committee had also indicated that there was a need to consider projects collectively and
to examine how such projects fit in with Executive priorities. The current Private Bills process and
the Executive’s Scottish Transport Appraisal Guidance (STAG) do assess the costs and benefits of
projects but on an individual basis.
14. When these points were raised, Executive officials responded that “everyone agrees that it
would be better for the cost structures of particular projects to be fairly fixed at the outset, so that
there is a higher degree of security than has existed hitherto.” 2 and the STAG process will be
reviewed. It is anticipated that proposals will be presented next year and therefore, the new
process could be scrutinised at that stage.
15. The Executive went on to outline how this process will then fit into a Strategic Transport
Projects Review (STPR) which is currently being undertaken. The purpose of this review is to
produce a programme of strategic transport initiatives for delivery in the period 2012-2022 which
will support the objectives of the National Transport Strategy. It is intended that the STPR will
follow the principles of STAG in terms of its process of scrutiny and assessment and it will be
concluded by 2008.
16. Once the output of the STPR is agreed by Ministers, it will form the basis for decisions on the
transport contribution to the IIP. Apart from setting out the anticipated projects, the IIP should set
out the Executive’s funding for these projects. In turn, the IIP will be seen as being a key input to
the National Planning Framework (NPF).
17. Therefore, the Executive’s view is that Parliamentary scrutiny of these interlocking reviews and
plans can be undertaken by the appropriate committees at the appropriate times.
18. The Committee recognises that the STPR will allow an opportunity to undertake strategic
scrutiny, however it does not believe that the process as outlined will allow the opportunity to
scrutinise increased costs of projects beyond the authorisation stage.
19. The Committee appreciates that the review of the STAG process is designed to deliver a better
estimate of project costs at the outset, but however robust the initial process is, there is always the
possibility that costs will increase due to other factors. The Committee cited the example of the
Aberdeen western peripheral route where the route was changed, leading to significant additional
costs.
1
2
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20. The Executive did indicate that projects such as this would be included in the NPF and would
be subject to Parliamentary scrutiny as they would meet the criteria of a project of national
significance. However, the Committee is still not convinced that this will in any way address
concerns over Parliament’s opportunity to scrutinise rising costs.
21. In confirming that a process to look at costs beyond authorisation stage is not included in the
Bill, the Executive stated that:
“The Scottish Executive is the predominant funder of most public transport. We hope that
cost overruns will not happen, but if they do, the minister is accountable for them to
Parliament at all times. Budget revision, budget scrutiny and the infrastructure plan provide
mechanisms for accountability.” 3
22. While it is correct that such costs can be contained within these various budgetary documents
– these are large and complex documents covering the Scottish budget in its entirety.
23. To ensure a more transparent process and in recognition that major transport projects
can commit large parts of the Scottish Budget, the Committee recommends that:
x

the Finance Committee should be have a scrutiny role in the authorisation
process relating to large capital projects;

x

that the IIP should be regularly updated and the Finance Committee and the
relevant subject committee should consider the updated IIP on an annual basis;
and

x

a system should be put in place whereby when it is known that project costs will
significantly overrun, the revised costs should be reported to Parliament (through
the Finance Committee and relevant subject committee) at that time.

24. The Committee will consider, together with the Minister for Finance and Public Service
Reform, how these recommendations might be taken forward, In addition, the Committee
recommends that the lead Committee raise these issues with the Minister for Transport.
Related projects requiring authorisation
25. The Committee questioned whether matters related to specific capital projects (such as water
and sewerage) would be dealt with under the same procedures as outlined in the Bill or whether
separate procedures would be used. The Executive confirmed that transport-related matters
connected with projects (such as access road to link to railways) will be covered by the procedures
in the Bill, but issues such as water and sewerage will not. Such issues would be dealt with under
existing planning laws.
26. The Committee was concerned that having separate procedures would involve more time and
money and asked whether systems under this Bill and those under the Planning (Scotland) Bill
could in some way be drawn together. Initially, the Executive officials responded that they had
worked closely with their planning colleagues but appeared to say that the provisions of the Bill
could not be linked because the Planning Bill was at a more advanced stage than this Bill. Officials
then went on to say:
“the Planning etc (Scotland) Bill seeks to streamline all the processes to do with national,
major and local developments. As far as possible, when a proposed transport development
has ramifications for other aspects of planning, we will seek to streamline activity. The
Transport and Works (Scotland) Bill will allow us to conjoin inquiries so that there can be synergy
and so that issues can be discussed and addressed in the round, in particular when Scottish
ministers will be the decision makers in both instances.”

3
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Fees
27. The Executive officials were asked about the level of fees which would have to be paid by a
promoter to cover the costs of examination of the project by the Scottish Executive Inquiry
Reporters Unit (SEIRU). The FM explains that the level will be set under secondary legislation;
however, it gives an illustrative figure of £20,000.
28. The Executive explained that it is still to consider whether the same level of fee should apply to
private developers, public developers and charities and that it wanted to arrive at a level which was
proportionate and neither acted as a disincentive to bodies coming forward with proposals or
encouraged proposals that had not been thought through. The guiding principle for the Executive
is that the level of fee should be such that there should be no cost to the public purse.
29. Given this principle that costs on the public purse should be met by the promoter, the
Committee questioned why staff costs had not been included in illustrative figures of £20,000. The
Executive responded that as most proposals that come forward will relate to public transport and
be for “the public good”, then it is reasonable that the Executive should meet staffing costs and that
the only cost to the promoter should be for the cost of examinations.
30. The Committee is not entirely convinced by the logic of this. It could be argued that either
there should be full cost recovery (including staff costs) or the current system of a flat-fee should be
maintained. However, the Committee notes that the Executive will be undertaking full consultation
in advance of producing secondary legislation.
31. The Committee also questioned the Executive about the suggestion that financial aid should be
provided to objectors. Officials explained that there is currently no provision in the Bill to provide
such aid and that, subject to certain statutory requirements, objectors could take advice through
civil legal aid. However, they noted that if this issue were raised during consultation, then it could
be dealt with by way of secondary legislation. However, if aid were to be given, the Executive
currently does not have a view as to whether the promoter or the Executive would meet the costs.
Conclusions
32. While the Committee notes the Executive’s clarification of the mechanisms through
which projects will be assessed and scrutinised, it remains concerned that there is no
formal mechanism in the bill for Parliament to scrutinise any changes in the capital costs of
projects after the authorisation process has taken place and that a more regular and robust
method of authorisation and reporting should be introduced. As described in paragraph 23
the Committee recommends that the Finance Committee should have a scrutiny role in the
authorisation process; that the IIP should be updated regularly and scrutinised by the
Finance Committee and relevant subject committees on a regular basis; and a process
should be put in place so that when it is known that project costs will significantly overrun,
the revised costs should be reported to Parliament (through the Finance Committee and
relevant subject committee) at that time. The Committee will consider, together with the
Minister for Finance and Public Service Reform, how these recommendations might be
taken forward. In addition the Committee recommends that the lead Committee raise these
issues with the Minister.
33. Given that decisions on the level of fees have not yet been taken and will be brought
forward by way of secondary legislation, the Committee would like to flag up that it would
be interested in scrutinising such legislation.
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REPORT FROM PROCEDURES COMMITTEE

The Committee reports to the lead committee as follows—
Background
The Committee’s previous inquiries
1. The Transport and Works (Scotland) Bill was developed by the Executive following its
acceptance of a recommendation by the Procedures Committee in our 4th Report, 2005, Private
Legislation.
2. A major theme of the inquiry that led to that Report was consideration of whether the
Parliament’s current Private Bill process (Chapter 9A of the standing orders) should be replaced –
at least in relation to transport-related projects – with a new statutory system that would remove
from the Parliament the principal responsibility for handling the relevant applications.
3. We initially considered three models for how such a new system might work – the model of the
Transport and Works Act 1992 that currently applies in England and Wales; the model of the
Private Legislation (Procedure) (Scotland) Act 1936, which applied to most Scottish applications
prior to devolution; and a “semi-Parliamentary” model that would combine elements of a Private Bill
process with extra-Parliamentary local inquiries. Further consideration led us to a fourth model,
based on the 1992 Act but with additional Parliamentary scrutiny and involvement, which we called
the “TWA-plus” model, and this is the one we finally recommended to the Parliament. An outline of
how that model might work was developed for us by a working group of Executive and Parliament
officials and was published in an annexe to the Report. While we did not necessarily endorse
every detail of that model, we were clear that it was the right general basis on which to proceed.
4. Our Report was debated in May 2005 and was supported unanimously in the Chamber.
5. Towards the end of 2005, we were asked by the Bureau to consider, as an interim measure, an
Executive proposal to allow Private Bill Committees to appoint independent “assessors” to conduct
on their behalf most of the detailed scrutiny of the Bill and objections to it. We carried out a short
inquiry on this issue, and in our 1st Report, 2006 (Private Bill Committee assessors), agreed to
support the Executive proposal. The Rule-changes we proposed to achieve this outcome were
agreed to by the Parliament in January this year.
Development of the Bill
6. The First Minister announced the Bill in his legislative programme statement in September
2005, saying:
“Too many critical transport projects that we have planned are taking too long to
implement. That is why, in the next parliamentary year, we will legislate to simplify the
process for handling applications for changes with a transport and works bill.” (col 18782)
7. In February this year, the Executive launched a consultation on the proposed Bill. The
Committee considered the consultation document in April and wrote to the Executive expressing
concern about the apparent dilution of the Parliamentary elements in the proposals compared with
the Committee’s original model.
8. The Bill was introduced in June and referred to the Procedures Committee as secondary
committee.
The Committee’s inquiry
9. In the limited time available, and given the relatively narrow scope of our interest, we have
restricted ourselves to taking oral evidence from the Executive and inviting written evidence from
other parties in the Parliament.
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10. The Convener wrote to business managers in July offering them a chance to comment.
Alasdair Morgan replied on behalf of the SNP. A general call for evidence on the Committee’s
website led to two submissions from the British Ports Association and TRANSform Scotland.
11. The Minister for Transport, Tavish Scott MSP, supported by officials, gave oral evidence to
the Committee on 12 September. We are grateful also to officials for the useful briefing they
provided to Committee members the previous week.
General comments on the Bill
12. Given the above background, the Procedures Committee strongly supports this Bill in general
terms. We argued in 2004, and continue to believe now, that a statutory system for authorising
transport projects by Executive order is a major step forward from the current Rule-based system
for authorising such projects by Private Bill. In particular, it will bring the system for authorising rail
projects broadly into line with the existing system that applies to major road projects, thus removing
from MSPs a substantial burden of work for which they are not particularly well-qualified and
transferring it instead to a system of detailed scrutiny by independent inspectors and decisionmaking primarily by Ministers. This has the potential to greatly increase the overall clarity and
efficiency of the process, to the benefit both of promoters and objectors.
13. We also commend the Executive for bringing the Bill forward so promptly, following our earlier
inquiry. Although the timetable is quite challenging, it should certainly be possible for the Bill to
complete its passage before the end of the session, as we had recommended. As a result, the
number of Private Bills in Session 3 should be very substantially reduced from its current level. 1
14. Our main doubts about the Bill, however, are in relation to the extent and nature of
Parliamentary involvement in the process by which Ministers decide whether to make a transportrelated order under the powers set out in section 1.
15. We fully support, of course, a substantial reduction in the Parliament’s current level of
involvement – any Bill to replace a wholly Parliamentary system with an order-based system largely
operated by the Executive is bound to have this effect. But we deliberately advocated the “TWAplus” model, rather than the model of the 1992 Transport and Works Act itself, in an effort to retain
for the Parliament a meaningful scrutiny and oversight function. Our concern is that the Bill
substantially alters the balance we had aimed to strike, removing many of the Parliamentary
checks and balances we had envisaged being included.
Two opportunities for Parliamentary oversight
16. Perhaps the most obvious departure from the “TWA-plus” system we recommended in 2005
is the Executive’s rejection of the case for formal Parliamentary involvement at two distinct stages
in the order-making process. In our 2005 report, we called for a statutory system in which “the
Parliament would have an opportunity to scrutinise and, if need be, reject, any such order both
early in the process and at the end” (paragraph 118). To some extent, we reached this view partly
to reflect what Ministers themselves said in evidence to the Committee in February 2005, when
they called for “Parliamentary scrutiny and approval at key points” in the process. 2
17. The Executive, in its consultation document, distanced itself from this proposal and, in oral
evidence, Tavish Scott claimed backing for this from other stakeholders. They had, he said, “made
three points: first, the process could risk being delayed by the parliamentary timetable; secondly,
scrutiny at that stage would pre-empt detailed consideration of the project by a reporter; and thirdly,
a full consideration of the issues would be required by Parliament to make an informed judgment.

1

The Bill will remove the need for promoters requiring private legislation for a railway or similar
transport system, or an inland waterway, to proceed by means of a Private Bill in the Parliament.
The Private Bill route will remain, however, as the only available mechanism for promoters
requiring private legislation for other, wholly devolved purposes.
2
Procedures Committee Official Report, 1 February 2005, cols 792 and 795.
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As a result, they felt that such an approach would not be conducive to an efficient process” (col
1604). 3
18. We recognise some force in these arguments. Even in 2004 we were conscious of the risk
that any formal Parliamentary endorsement of individual projects at an early stage could be seen to
pre-judge the outcome of a detailed examination (for example, by public inquiry). 4 That, arguably,
is an issue with the current Private Bill process, which involves Parliamentary approval of the
“general principles” of a Bill before the detailed consideration of the Bill (and the substantive
hearing of objections) begins.
19. We also recognise that the context has changed since 2004. As the Minister explained in oral
evidence (cols 1598-1600) 5 , the system proposed in the Bill is designed to mesh with the new
regime being put in place by the Planning etc. (Scotland) Bill. At least so far as transport projects
that qualify as being of national significance are concerned, the Parliament will have various
scrutiny opportunities, in committee and the Chamber, before any application for private legislation
is made. These will include scrutiny of the National Planning Framework (NPF), the national
transport strategy and the strategic projects review, in addition to such existing mechanisms as
members’ ability to hold Ministers to account through oral questions (cols 1598-1600).
20. Taking these factors into account, we accept that individual applications for private legislation
need not be subject to formal Parliamentary endorsement (for example, by approval of an
Executive motion) at an early stage in their consideration. But this makes it all the more important
for there to be proper Parliamentary scrutiny at the end of the process.
21. In that context, we do not believe that the general scrutiny opportunities referred to by the
Minister are an adequate substitute. The Planning etc. (Scotland) Bill does not guarantee sufficient
scrutiny of the National Planning Framework to ensure that each particular proposal is examined
and debated in adequate detail. Similarly, neither debates on the national transport strategy and
the strategic projects review, nor individual members’ use of PQs, is likely to reveal sufficient
information about particular road or rail projects to enable the Parliament to make a properly
informed decision.
Parliamentary approval only for “nationally significant” projects
22. A separate but related concern is that the Bill only requires a section 1 order to be subject to
Parliamentary approval if it authorises “the carrying out of work which would constitute a national
development” – which means that it features as such in the NPF – or, otherwise, if Ministers so
direct (section 13(1)). This gives Ministers a significant degree of discretion over whether
Parliamentary approval is required, given that Ministers have the major role in determining what is
included in the NPF in the first place. It also means that lesser orders are not subject to any formal
Parliamentary approval at all.
23. This is a substantial departure from the Committee’s original model, which envisaged all
orders being subject to Parliamentary control, either affirmative procedure in relation to orders to
authorise a project or negative procedure in the case of orders merely to alter or extend an existing
project. 6
24. According to Tavish Scott, the Executive’s general approach has been to devolve decisionmaking for local transport issues to regional transport partnerships, and that it would be no more
appropriate for the Parliament to have to approve every minor rail project than for the Executive to
“micromanage” local authorities’ roads budgets (col 1601). He recognised that there was a
considerable element of judgement in deciding what was “nationally significant” – for example “a
3

See also Policy Memorandum, paragraph 145.
See 4th Report, 2005, Annexe C, 1st Report by Officials, paragraphs 20 and 47-49
5
See also supplementary written evidence: letter by Frazer Henderson (reproduced in the
Appendix)
6
See 4th Report, 2005, Annexe C, 2nd Report by Officials, Appendix (Outline of TWA-plus model),
“Step 6” and “Process in relation to ‘minor’ applications”.
4
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relatively small project in monetary terms that tackles a strategic pinchpoint … could make a
phenomenal improvement”. However, even though “it could be argued” that such a project would
be nationally significant “we should simply get on with it. It would not be right to hold it up in
endless parliamentary procedure” (cols 1601-2).
25. We do not believe, however, that making all orders made under section 1 of the Bill subject to
some formal Parliamentary control need impose significant delays. We also believe that such
controls are important in principle – the Parliament should be prepared to delegate power to
Ministers to deal with the details of an issue, but where the scope of these delegated powers are
significant – as they often are when the private interests of individuals are at stake – the Parliament
should retain the formal ability to overturn Ministerial decisions. At the same time, we recognise
that some of the orders that could be made under section 1 will be far more important than others,
and for that reason would be quite content with many of them only being subject to negative
procedure (i.e. subject to annulment) rather than affirmative procedure (i.e. approval by resolution).
26. Another advantage of having all section 1 orders subject to some form of Parliamentary
control – albeit only negative procedure in most cases – is that they would automatically be subject
to scrutiny by the Subordinate Legislation Committee. Such scrutiny, particularly of the vires of
instruments, is an important part of the overall system of checks and balances between Executive
and Parliament, and applying it here should help to address some of the concerns that have been
raised by that Committee in its delegated powers scrutiny of the Bill.
27. In addition, we question the appropriateness of Ministers themselves having so much
influence over deciding what (if any) Parliamentary control individual section 1 orders should be
subject to. We see a case for this being decided on more objective grounds – for example, by
distinguishing orders that authorise the construction or re-opening of a railway from orders that
merely change how such a railway operates; or between orders that have been subject to a public
inquiry and those that have not; or between orders that include the amendment or repeal of existing
primary legislation and those that do not.
28. Having said that, we understand why the Executive prefers to use the distinction between
projects that are “nationally significant” and those that are not, given its wider aim of tying this Bill
into the National Planning Framework. Therefore, so long as all section 1 orders were subject to
some form of Parliamentary control, we would be content for “national significance” to be the
criterion for deciding the nature of that control (i.e. whether it is negative or affirmative procedure).
29. Despite the subjectivity it inevitably involves, reliance on “national significance” at least
provides a clear basis for treating some orders differently from others. We therefore question the
rationale for section 13(1)(b), which gives Ministers the ability to include projects that don’t qualify
as nationally significant among those that are subject to Parliamentary approval. If such flexibility
is needed at all, we believe it should be exercisable by the Parliament as well by Ministers. In this
way, the Parliament would retain some direct control over the projects it is able to scrutinise more
carefully. Without some such counterbalance to Executive discretion, there would be little to
prevent Ministers cherry-picking for Parliamentary endorsement those projects most likely to be
seen as politically attractive, while in otherwise similar cases denying MSPs the ability to vote
against locally controversial projects. And these doubts about section 13(1)(b) would be essentially
the same even if our recommendation above was accepted and all section 1 orders were to be
subject to some sort of Parliamentary control. We would still consider it inappropriate for Ministers
alone (and not also the Parliament) to be able to make some orders of less than national
significance (and not others) subject to affirmative rather than negative procedure.
30. In summary, we believe that all section 1 orders must be subject to some form of
Parliamentary control. The Parliament or the relevant committee may quickly decide that a
particular order is straightforward and does not require detailed scrutiny, but the opportunity for
scrutiny must be there. And if there is to be a hierarchy of projects, with those perceived to be less
important receiving less scrutiny, this hierarchy should not be decided only by Ministers. Either the
criteria should be set out objectively in the Bill, or the Parliament should have the same right as
Ministers to decide which projects are more important.
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Different procedures for Executive-promoted orders
31. The final concern we expressed at the consultation stage was about the lack of any formal
distinction, in relation to Parliamentary scrutiny of orders, between those projects promoted by the
Executive itself and those promoted by third parties.
32. In our original report, we recommended additional procedural safeguards for when Ministers
were acting both as promoters and decision-makers, including a “super-affirmative” procedure for
approving the final order. But Tavish Scott rejected the idea that this was necessary. Pointing to
the current Private Bills being promoted by local authorities, he said: “The blunt truth is that we are
promoting those schemes and, broadly we are paying for all of them to a greater or lesser extent.
They are Government projects” (col 1610).
33. We accept the Minister’s contention that there is in practice little difference between projects
promoted by the Executive (under section 6 of the Bill) and those promoted by a local authority or
other body (under section 4) but dependent on Executive funding. In either case, there could be at
least a perception of conflict of interests for Ministers if they are both backing a project in some way
and taking the key decisions about how it is scrutinised and whether it is approved.
34. Having an Executive-centred process has many practical advantages – which is why we
recommended it in 2005. But it depends on Ministers being, and being seen to be, fair and
detached in their decision-making capacity.
35. We can accept the Executive’s reasons for resisting a procedural distinction based solely on
whether the Executive is promoting a project. But the general need to create confidence in the
integrity of the process adds to our conviction that the decision-making powers conferred on
Ministers by the Bill need to be balanced by a greater role for the Parliament. In other words, we
can accept that there is no need for any section 1 orders to be subject to a “super-affirmative”
procedure so long as – as recommended above – all such orders are subject to either affirmative or
negative procedure.
Rights of objectors in relation to inquiries and hearings
36. Another aspect of the Bill that provoked comment in the Committee concerns the rights of
objectors under section 9. This section ensures that local authorities or National Park authorities,
or people with rights over land that is to be compulsorily purchased, can require an inquiry or
hearing to be held. But for other objectors – including, for example, those with rights over adjacent
land which will be blighted by the development – there are no such guarantees, only the discretion
of the Minister to rely on. We believe there is a case for requiring either a public inquiry or a
hearing to be held whenever there are any objections (other than the frivolous or trivial) still
outstanding after a reasonable period (i.e. after the promoter has had an opportunity to negotiate
for their withdrawal). We recognise that this is not really an issue that falls within this Committee’s
remit in relation to the Bill, but we draw it to the attention of the lead committee as an issue worthy
of close scrutiny.
Conclusion
37. The Procedures Committee welcomes this Bill as giving effect to the broad thrust of its 2005
recommendations for a new statutory system to take the place of the Private Bill process for
transport-related projects. We have a number of related doubts, however, about the level of formal
Parliamentary oversight of the process to which we will return, if necessary, at Stage 2.
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REPORT FROM THE SUBORDINATE LEGISLATION COMMITTEE
The Committee reports to the lead committee as follows—
Introduction
1. At its meetings on 5 September and 19 September, the Subordinate Legislation Committee
considered the delegated powers provisions in the Transport and Works (Scotland) Bill at stage 1.
The Committee submits this report to the Local Government and Transport Committee, as the lead
committee for the Bill, under Rule 9.6.2 of Standing Orders.
2. The Executive provided the Parliament with a memorandum on the delegated powers
provisions in the Bill 1 .
3. The Committee’s correspondence with the Executive is reproduced in Annexes 1 and 2.
4. The Committee also took oral evidence from Executive officials on 19 September 2006 (cols.
1967 to 1982 – see Annex 3).
Delegated Powers Provisions
5. The Committee considered each of the delegated powers provisions in the Bill.
Committee approves without further comment: sections 12 and 27.

The

6. The Committee was also content with the Executive’s written response to questions it put in its
letter (see Annexes 1 and 2) in relation to sections 6, 8, 14, 25 and 26.
General
7. The Committee put a number of general questions to the Executive. It asked the Executive
why it considered that section 27(6) (which confers supplemental, incidental etc. provisions) was
necessary. Unusually, the power includes specific provision to amend the terms of the Bill itself.
This provision is not included in the equivalent UK statute.
8. In its response at Annex 2, the Executive emphasised that the context of the Bill is to seek to
avoid a requirement for Private Bills to deliver the relevant transport projects. It considers that it
would be unfortunate that this aim might not be achieved, depending on the circumstances of a
particular project, due to a shortfall in the powers under the Bill. The Executive also commented
that the power in section 27(6) is not freestanding, rather it is parasitic on the exercise of another
power under the Bill, and the provision under it will have a connection to that – otherwise any
provision under it could not properly be described as supplementary to, or in consequence of it.
9. The Executive added that in the case of this Bill the need for this power is greater than normal
as it is impossible to anticipate all of the matters which a third party promoter for a project might
seek to have covered by an order under section 1 of the Bill. The power would also allow provision
to be made to make augmentations to the policy where that is consistent with the Bill and the terms
of the delegated powers within it.
10. With regard to the lack of a similar power in the 1992 Act, the Executive noted that in practice
transitional provisions have been expressly made in exercise of the delegated powers under the
1992 Act and gave examples in its response.
11. To assist the lead Committee’s examination of the Bill, the Executive helpfully provided four
illustrative draft Instruments; namely Rules under sections 4 and 8; Regulations under
section 14(3); an order under section 18(1)(a); and an order under section 18(1)(b). In its
response, the Executive analysed the proposed use of section 27(6) as authority for provisions in
the draft Rules and in the 2 orders under section 18(1).
1

Delegated Powers Memorandum
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12. The Committee’s comments caused the Executive to reconsider two points arising in relation to
the terms of section 27 of the Bill as follows:
Procedure for instruments under sections 12(18) and 29(3)
The Committee noted it would be hypothetically possible for a Commencement Order under
section 29(3), and an Order under section 12(18), to contain provision modifying primary legislation
pursuant to section 27(6) without being subject to affirmative procedure. The Executive agreed to
address this possibility, and proposes to bring forward an amendment to section 27(3)(a) so that if
either such provision modified primary legislation then it would fall to be subject to affirmative
procedure. The Committee welcomes the Executive’s response and agreed to monitor the
position at Stage 2. It draws the attention of the lead committee to the Executive’s
commitment to bring forward an amendment.
Modifications to the Act following on from this Bill
13. The Committee noted that the power under section 27(6) is drafted so that it would also allow
modification to the Act following on from this Bill and other subordinate legislation under it. The
Executive acknowledged that the power goes further than it is likely to require. It was noted that
any modifications to other subordinate legislation under the powers in the Bill could be achieved by
the exercise of those powers themselves.
14. The Executive noted the Committee’s comments in relation to section 18, where it pointed out
that orders under this section of the Bill might be used to modify powers in relation to offences and
penalties in relation to the access regime. The Executive confirmed this was not its intention and
hoped to address the concern by bringing forward an amendment at stage 2 to narrow
section 27(6) so that it does not allow the powers to be used to modify the Act following on from the
Bill itself. The Committee welcomes the Executive’s response and agreed to monitor the
position at Stage 2. It draws the attention of the lead committee to the Executive’s
commitment to bring forward an amendment.
15. The Committee asked the Executive to provide confirmation of whether provision section 27(6)
(particularly as read with section 2(3) and section 6) applies to previously enacted Private
Transport Bills.
16. The Executive confirmed that the powers in section 2 and 27(6) do indeed allow for the
application and modification of any enactment and this could cover earlier private Acts passed by
the Parliament in relation to transport projects.
17. In its written response, the Executive gives examples of the situations where the need for this
power may arise.
18. At its meeting on 19 September the Committee pointed out to the Executive that “section 1
essentially empowers Ministers to make orders about the operation of a “transport system”. The
transport system in question might be a specific piece of infrastructure or it might be the whole
transport system. Therefore, it seems quite possible that, as long as the order included a crossreference to section 1, Ministers would be entitled to say “I am pursuing this in the interests of the
transport system, so it is pertinent to use section 27(6)”” (col.1969).
19. In its written response and also at the meeting of 19 September (col. 1970), the Executive
reiterated that the use of the section 27(6) power could only arise in relation to the exercise of the
power under section 1 of the Bill and so the exercise of the power is always tied back to the terms
of the Bill.
20. The Executive accepted that there is an element of overlap between the terms of section 2(3)
and (4) and 27(6)(b) as well as within the different elements within section 27(6)(b) but explained
that there are aspects of any given element that are not covered by the others. The Executive also
repeated its comments in this connection that it would be unfortunate if the desire to avoid the
requirement for a private Bill to deliver a transport project should fail because of an insufficiency in
powers to deliver a matter at the margins of a project.
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21. The Committee is extremely concerned that the power could be used by the Executive to
amend provisions in a private Transport Act without being subject to any Parliamentary
procedure. It recommends that such amendments should be subject to Parliamentary
procedure. The Executive agreed to reflect on the concerns expressed by the Committee in
this regard, and the Committee draws this to the attention of the lead committee.
22. It is the Committee’s view that although a power under section 27(6) alone could not be
used to repeal an Act or revoke an order, the power under section 1 is a power to make an
order “relating to or to matters connected with the construction or operation of a transport
system” and coupled with the powers under sections 2(3) and 27(6)(b) would permit the
modification or repeal of private Acts. Whilst the Executive in its response has given
positive illustrations of how the powers might be used, and whilst the Committee is not
unhappy with the power itself, it considers that there are circumstances where it could be
used widely, with consequences in which Parliament would be interested.
23. While the Executive agreed to reflect on the Committee’s concerns, the Committee
draws the attention of the lead committee to its concerns about the width of this power to
and will monitor the position again at Stage 2.
Delegated Powers Memorandum – sections 10, 23, 24 and 25
24. The Committee asked for the Executive’s comments on the lack of information provided by
the Executive in the Delegated Powers Memorandum in relation to sections 10, 12 and 25 of the
Bill.
25. Sections 10(3) and 10(4) apply provisions in section 210 of the Local Government (Scotland)
Act 1973 which are not covered in the Delegated Powers Memorandum. The Executive, in its
response, explained that in terms of Rule 9.4A of the Standing Orders of the Scottish Parliament,
there is to be lodged in respect of an Executive Bill a memorandum setting out various matters in
relation to each provision of the Bill “which contains any provision conferring power to make
subordinate legislation”. The Executive argued that whilst it might be noted that section 210 of the
1973 Act does contain delegated powers, those are set out in the 1973 Act, not this Bill. The
Executive proceeded on the basis therefore that the Bill could not be said to contain any provision
conferring power to make subordinate legislation. It argued that the power already sits in the
1973 Act and that is the enabling power to be cited when the power is exercised and not a power in
the Bill.
26. The Executive argued that the functions affected by sections 23, 24 and 25 already exist and
the powers themselves are not being modified. It cited the relevant powers in sections 5 and 7 of
the Roads (Scotland) Act 1984, sections 14, 15, 16 and 18 of the Harbours Act 1964, and section 1
of the Pilotage Act 1987. In each case when these powers are exercised it will be those enabling
powers which are cited not the enabling powers under the Bill. Therefore, the Executive proceeded
on the basis that the Bill did not contain a “provision conferring power to make subordinate
legislation” so that rule 9.4A did not require the Delegated Powers Memorandum to cover these
matters.
27. The Committee has in practice always considered all of the powers in a Bill irrespective of
whether those powers are drafted as modifications of powers in existing legislation. As a result of
such scrutiny, defects in drafting have been identified leading to amendments being made by the
Executive - for example recent changes proposed to the powers in the Adults with Incapacity
(Scotland) Act 2000 and the Electoral Arrangements (Scotland) Bill.
28. The Committee considers that the Executive’s interpretation of the Standing Orders is outwith
the spirit of the legislation. Moreover, it shows a lack of consistency with the information provided
in other DPMs provided by the Executive where an explanation of subordinate legislation contained
in earlier Acts, has to date been included.
29. In the Committee’s view, building on existing powers to make subordinate legislation does not
absolve the Executive from the need to prepare a DPM on the powers as amended. To do so
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would be to create a very significant loophole in the procedures and the Committee’s own remit
with regard to the scrutiny of delegated powers. The Executive’s interpretation would enable very
significant changes even amounting in practice to new powers to be introduced without the need
for specific justification by the Executive or scrutiny by the Committee.
30. The Committee recommends that all delegated powers in an Executive Bill should be
addressed in the DPM, not least so that the Committee can see any procedural changes or
changes in the use of the powers, from what it might have expected under previous
legislation that it had not considered. The Executive agreed to reflect on this.
31. The Committee agreed to pursue a change to Rule 9.4A of the Standing Orders of the
Scottish Parliament to ensure consistency of approach to the provision of information in
DPMs.
32. The Committee draws the attention of the lead committee to its concerns in relation to
the information provided in the DPM which accompanies this Bill.
Section 1: Orders as to Transport Systems and Inland Waterways
33. The Committee asked the Executive to clarify the word “procedure” in section 13(6) and
whether this refers only to Parliamentary procedure under that section rather than to the inquiry
and other procedure to which any order under section 1 is subject.
34. The Executive, in its response, confirmed that the word “procedure” is intended only to refer
to Parliamentary procedure and proposes to bring forward an amendment at Stage 2 to clarify that
in view of the doubt expressed by the Committee. The Committee welcomes the Executive’s
response and agreed to monitor the position at Stage 2. It draws the attention of the lead
committee to the Executive’s commitment to bring forward an amendment.
35. The Committee also asked the Executive whether section 13(6) would prevent Ministers from
exercising the powers under section 13(1)(b).
36. The Executive, in its response, explained that as the Committee anticipated, the thinking
behind section 13(6) is the terms of paragraph 11 of Schedule 1 to the Scotland Act 1998
(Transitory and Transitional Provisions) (Publication and Interpretation etc. of Acts of the Scottish
Parliament) Order 1999 regarding an implied power to amend and revoke a provision exercisable
in the same manner (i.e. subject to the same procedure) as the original Instrument. This is on the
basis that whilst the original project might have been subjected to affirmative procedure under
section 13, the Executive considers that to be disproportionate for any future modification or
revocation. The Executive has indicated that it will bring forward an amendment so that section
13(1)(b) is not ruled out for an amending, re-enacting or revoking instrument should Ministers wish
such an instrument to be subject to a direction under that provision. The Committee welcomes
the Executive’s response and agreed to monitor the position at Stage 2. It draws the
attention of the lead committee to the Executive’s commitment to bring forward an
amendment.
37. The Committee also asked the Executive whether the wording of section 12(14) was correct.
The Executive accepted the Committee’s point (that in failing to take account of the provisions of
section 13(6) this would mean that the Parliament was not informed of the making of an order), and
in light of this proposes to bring forward a clarifying amendment at Stage 2 to remove any doubt.
The Committee welcomes the Executive’s response and agreed to monitor the position at
Stage 2. It draws the attention of the lead committee to the Executive’s commitment to
bring forward an amendment.
Section 4: Applications - the terms of subsection (4)(a) and (7)(a)
38. The Committee questioned the drafting of this provision which appeared to give powers to
Ministers to give Directions to themselves with which they had to comply. The Executive, in its
response, agreed that it would not be appropriate for Scottish Ministers to give directions to
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themselves and that it would be helpful to remove subsection (7)(a). It proposes therefore to bring
forward an amendment at Stage 2. The Committee welcomes the Executive’s response and
agreed to monitor the position at Stage 2. It draws the attention of the lead committee to the
Executive’s commitment to bring forward an amendment.
Section 7: Model Provisions
39. The Committee noted that there is no provision for guidance to be issued in any particular
form or for it to be subject to any Parliamentary procedure. Similar powers in the 1992 Act require
those powers to be exercisable in the form of a statutory instrument, not subject to Parliamentary
procedure. The Committee was aware that model provisions incorporated in an SI ensures their
publication. It asked the Executive to clarify its intentions in relation to the status of the guidance –
and whether the model provisions should be included in a statutory instrument.
40. The Executive, in its response, explained that the model provisions would not be incorporated
in a statutory instrument and will not be mandatory. Any guidance will be advisory and therefore
there will be no requirement for the promoter to adopt the model provisions. If guidance is
produced it will be for the purposes of assisting the promoter in preparing a draft order which
conveys the promoter’s intentions, and include all pertinent issues in respect of the content of the
order. The Executive considers that it will also encourage promoters to adopt an appropriate style
and a readily understandable format.
41. The Executive confirmed that it is considering whether it would be helpful to include in the Bill,
a duty on ministers to publish guidance. At the Committee meeting on 19 September, the
Executive indicated that it would lodge an amendment to ensure that the provisions are published.
The Committee welcomes the Executive’s response and agreed to monitor the position at
Stage 2. It draws the attention of the lead committee to the Executive’s commitment to
bring forward an amendment.
Section 18: Access to Land
42. The Committee was concerned about the sweeping powers under section 27(6) and how
under these powers all such provisions could be changed. Consideration of issues arising under
section 27(6) is set out in paragraphs 7-24 above.
43. The Executive has agreed to reflect upon the power under section 27(6) to modify the Act
which will follow on from this Bill, as opposed to other enactments. The Committee welcomes the
Executive’s response and agreed to monitor the position at Stage 2. It draws the attention
of the lead committee to the Executive’s agreement to reflect upon the power to modify the
Act.
Sections 23 and 24: Amendments to the Roads (Scotland) Act 1984 and the Harbours
Act 1964 respectively
44. The Committee asked the Executive if it is deliberate that the amendment made by section 23
to the Roads (Scotland) Act 1984 does not appear to have an equivalent provision to section 13(6).
45. The Executive, in its response, confirmed that the omission was deliberate. It explained that
no equivalent provision is required to parallel the provision in section 13(6) providing for different
procedure to apply to an Instrument modifying or revoking an earlier one, as powers to revoke and
modify an earlier instrument are contained in section 145 of the Roads (Scotland) Act 1984. It
added that there is therefore no need to imply powers to amend and revoke from paragraph 11 of
Schedule 1 to the Scotland Act 1998 (Transitory and Transitional Provisions) (Publication and
Interpretation etc. of Acts of the Scottish Parliament) Order 1999, which then attracts the
requirement to do so in the same manner (i.e. subject to the same procedure) as the original
exercise of the power.
46. The Committee notes the Executive’s response but considers that the drafting of the
sections 23 and 24 leaves the situation open to doubt particularly in the case of the Roads
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(Scotland) Act 1984. It asked the Executive to reflect on the drafting of the amendments to
ensure that the policy intention is accurately reflected in these (col. 1980). The Committee
draws this concern to the attention of the lead committee.
47. The Executive was also asked to comment on whether a consequential amendment ought
also to be made to section 144 of the 1984 Act to include a reference to section 143A, if only to
ensure consistency with the current wording of section 144. The Executive, in its response, agreed
with the Committee’s point and proposes to bring forward an amendment at Stage 2. The
Committee welcomes the Executive’s response and agreed to monitor the position at Stage
2. It draws the attention of the lead committee to the Executive’s commitment to bring
forward an amendment.
Section 29 – Short title and Commencement
48. The Committee was concerned to note that the commencement power could include
supplementary provisions that amend primary legislation but would not be subject to Parliamentary
scrutiny.
49. In its response, the Executive indicated that it will seek to bring forward an amendment so
that any use of the power to amend primary legislation would be subject to affirmative procedure.
The Committee is content with the Executive’s response and agreed to monitor this position
at Stage 2. It draws the attention of the lead committee to the Executive’s commitment to
bring forward an amendment.
50. The Committee also commented on two drafting points in relation to this section, which are
set out in its letter at Annex 1.
51. The Executive, in its response, confirms that with regard to the commencement of section 27,
it proposes to bring forward an amendment to section 29 so that that section also comes into force
on Royal Assent.
52. It also agreed, in relation to the wording in section 29(2) regarding commencement on Royal
Assent, that it will bring forward an amendment to refer to the day after Royal Assent as suggested
by the Committee. The Committee welcomes the Executive’s response on these points and
will monitor the position at Stage 2. It draws the attention of the lead committee to the
Executive’s commitment to bring forward an amendment.
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LOCAL GOVERNMENT AND TRANSPORT COMMITTEE
MINUTES
19th Meeting, 2006 (Session 2)
Tuesday 27 June 2006
Present:
Fergus Ewing (Deputy Convener)
Paul Martin
Michael McMahon
Mike Rumbles
Ms Maureen Watt

Dr Sylvia Jackson
David McLetchie
Bristow Muldoon (Convener)
Tommy Sheridan

The meeting opened at 2.03 pm.
3. Transport and Works (Scotland) Bill (in private): The Committee considered its approach to
this bill.
The meeting closed at 3.44 pm.
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LOCAL GOVERNMENT AND TRANSPORT COMMITTEE
MINUTES
20th Meeting, 2006 (Session 2)
Tuesday 5 September 2006
Present:
Fergus Ewing (Deputy Convener)
David McLetchie
Bristow Muldoon (Convener)
Tommy Sheridan

Paul Martin
Michael McMahon
Mike Rumbles
Ms Maureen Watt

Apologies were received from Sylvia Jackson
The meeting opened at 2.02 pm.
2. Transport and Works (Scotland) Bill: The Committee took evidence on the general principles
of the Bill at Stage 1 from—
Tricia Marwick, MSP Former Convener of Waverley Railway (Scotland) Bill Committee;
and Jackie Baillie, MSP Former Convener of Edinburgh Tram (Line One) Bill Committee
and then from—
John Halliday, Assistant Chief Executive, Transport and Strategy, Strathclyde Partnership
for Transport
and then from—
James Fowlie, Policy Manager, COSLA; Euan MacLeod, Shepherd and Wedderburn on
behalf of Shetland Islands Council; and Councillor Chris Thompson, South Lanarkshire
Council.
5. Transport and Works (Scotland) Bill – witness expenses: The Committee agreed to
delegate to the Convener responsibility for arranging for the SPCB to pay, under Rule 12.4.3, any
expenses of witnesses for the Transport and Works (Scotland) Bill.
6. Transport and Works (Scotland) Bill: The Committee considered an updated approach paper
on the Bill and agreed witnesses for future meetings.
The meeting closed at 4.43 pm.
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LOCAL GOVERNMENT AND TRANSPORT COMMITTEE
MINUTES
21st Meeting, 2006 (Session 2)
Tuesday 12 September 2006
Present:
Fergus Ewing (Deputy Convener)
Michael McMahon
Mike Rumbles

Paul Martin
Bristow Muldoon (Convener)
Ms Maureen Watt

Apologies were received from Dr Sylvia Jackson, David McLetchie and Tommy Sheridan.
The meeting opened at 2.01 pm.
1. Transport and Works (Scotland) Bill: The Committee took evidence on the general principles
of the Bill at Stage 1 from—
Bruce Rutherford, Scottish Borders Council; and Douglas Muir, Midlothian Council;
and then from—
Kevin Murray, Senior Project Manager, Edinburgh Airport Link, TIE Limited; and Susan
Clark, Delivery Director, Edinburgh Tram, TIE Limited; and
and then from—
Alex Macaulay, Partnership Director of SESTRAN.
The meeting closed at 3.39 pm.
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LOCAL GOVERNMENT AND TRANSPORT COMMITTEE
MINUTES
22nd Meeting, 2006 (Session 2)
Tuesday 19 September 2006
Present:
Fergus Ewing (Deputy Convener)
Bristow Muldoon (Convener)
Mike Rumbles

Paul Martin
Elaine Murray (Committee Substitute)
Ms Maureen Watt

Apologies were received from Dr Sylvia Jackson, David McLetchie, Michael McMahon and Tommy
Sheridan.
The meeting opened at 2.06 pm.
5. Transport and Works (Scotland) Bill: The Committee took evidence on the general principles
of the Bill at Stage 1 from—
Richard Evans, Sites Policy Officer, RSPB Scotland, John Thomson, Director of
Operations and Strategy (West Areas), SNH and Paul Lewis, Planning Advisory Officer,
SNH
and then from—
Linda Knarston, Anderson and Goodlad on behalf of Lerwick Port Authority and British
Ports Association.
The meeting closed at 3.32 pm.


180

64

Local Government and Transport Committee, 15th Report, 2006 (Session 2) –
ANNEXE B
LOCAL GOVERNMENT AND TRANSPORT COMMITTEE
MINUTES
23rd Meeting, 2006 (Session 2)
Tuesday 26 September 2006
Present:
Fergus Ewing (Deputy Convener)
David McLetchie
Bristow Muldoon (Convener)
Tommy Sheridan

Paul Martin
Michael McMahon
Mike Rumbles
Ms Maureen Watt

Apologies were received from Dr Sylvia Jackson.
The meeting opened at 2.04 pm.
2.

Transport and Works (Scotland) Bill: The Committee took evidence on the general
principles of the Bill at Stage 1 from—
Odell Milne, Alison Bourne and Tina Woolnough, objectors to Edinburgh Tram (Line One)
Bill
and then from—
Joanne Teal, McGrigors
and then from—
Ron McAulay, Director, Network Rail Scotland, Nigel Wunsch, Principal Route Planner,
Network Rail, Karen Gribben, Legal Advisor, Network Rail
and then from—
James McCulloch, Chief Reporter, Scottish Executive Inquiry Reporters
Unit.

The meeting closed at 4.45 pm.
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LOCAL GOVERNMENT AND TRANSPORT COMMITTEE
MINUTES
24th Meeting, 2006 (Session 2)
Tuesday 3 October 2006
Present:
Fergus Ewing (Deputy Convener)
David McLetchie
Bristow Muldoon (Convener)
Ms Maureen Watt

Paul Martin
Michael McMahon
Mike Rumbles

Apologies were received from Dr Sylvia Jackson and Tommy Sheridan.
The meeting opened at 2.03 pm.
2. Transport and Works (Scotland) Bill: The Committee took evidence on the general principles
of the Bill at Stage 1 from—
Tavish Scott MSP, Minister for Transport, Frazer Henderson Head of Bill Team,
Andrew Brown, Solicitor OSSE, Catherine Wilson, Solicitor OSSE and Damian Sharp
Head of Major Projects, Transport Scotland.
4. Transport and Works (Scotland) Bill (in private): The Committee considered the possible
contents of its Stage 1 report on the Transport and Works (Scotland) Bill.
The meeting closed at 5.18 pm.
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LOCAL GOVERNMENT AND TRANSPORT COMMITTEE
MINUTES
26th Meeting, 2006 (Session 2)
Tuesday 31 October 2006
Present:
Fergus Ewing (Deputy Convener)
David McLetchie
Bristow Muldoon (Convener)
Tommy Sheridan

Paul Martin
Michael McMahon
Mike Rumbles
Ms Maureen Watt

Also present: Mr Frank McAveety, Margo MacDonald.
Apologies were received from Dr Sylvia Jackson.
The meeting opened at 2.03 pm.

3. Transport and Works (Scotland) Bill (in private): The Committee considered a draft report.
The meeting closed at 5.14 pm.

67


183

Local Government and Transport Committee, 15th Report, 2006 (Session 2) –
ANNEXE B

LOCAL GOVERNMENT AND TRANSPORT COMMITTEE
MINUTES
27th Meeting, 2006 (Session 2)
Tuesday 7 November 2006
Present:
Fergus Ewing (Deputy Convener)
David McLetchie
Bristow Muldoon (Convener)
Tommy Sheridan

Paul Martin
Michael McMahon
Mike Rumbles
Ms Maureen Watt

Also present: Mr Frank McAveety, Margo MacDonald.
Apologies were received from Dr Sylvia Jackson.
The meeting opened at 2.07 pm.
5. Transport and Works (Scotland) Bill: The Committee considered a draft Stage 1 Report. The
report was agreed to.
The meeting closed at 4.58 pm.
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Transport and Works (Scotland)
Bill: Stage 1

Scottish Parliament
Local Government and Transport
Committee

14:03
The Convener: Agenda item 2 is stage 1
consideration of the Transport and Works
(Scotland) Bill. I welcome Tricia Marwick MSP and
Jackie Baillie MSP, who both have recent
experience of convening committees that dealt
with major public transport infrastructure
projects—such projects are part of the reason why
the bill has been introduced. I look forward to their
sharing their experiences as conveners of those
committees and, I hope, informing our
consideration of the bill. I hand over to them to
make any introductory remarks.

Tuesday 5 September 2006
[THE CONVENER opened the meeting at 14:02]

Tricia Marwick (Mid Scotland and Fife) (SNP):
I am happy just to answer any questions.
Jackie Baillie (Dumbarton) (Lab): Likewise,
convener. It is a pleasure to be here. It will
probably surprise none of the members that both
Tricia Marwick and I are extremely keen on the bill
that is before the committee, as we have had
experience of the alternative.
David McLetchie (Edinburgh Pentlands)
(Con): For the record, and for the purposes of
compiling our report, will you say what amount of
time was devoted to the respective bills that you
dealt with at their various stages? Having regard
to the analysis of the proposed new measures
relative to the present procedures, what do you
envisage will be the parliamentary time saving and
the process time saving from the standpoint of the
promoters of projects?
Tricia Marwick: The Waverley Railway
(Scotland) Bill Committee met for almost three
parliamentary years to consider the private bill,
which made it one of the longest running private
bill committees. There were problems with the
private bill—not least with the rushed way in which
the promoter introduced it. The bill was not ready
to be in the Parliament. We also had problems
with land referencing and objectors, which delayed
the bill for a further six months. The task was
extremely onerous. When we took evidence, we
met most Mondays during the period. I am sorry,
but I cannot say exactly how many committee
meetings we had at the various stages—it was a
bit of a blur at times. The evidence sessions were
extremely hard and most of them lasted all day.
My biggest criticism of the present procedure is
that it is extremely complicated. Not many
members of the Scottish Parliament have the
necessary technical expertise to deal with such
matters. We were dependent a great deal on the
advice of the clerks and the technical experts who
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were brought in to advise us. The proposed new
process will be a lot cleaner and will cut down
MSPs’ involvement. If I can speak as the former
Scottish National Party business manager, I know
the difficulty that my party has had in proposing
members for future private bill committees as a
result of the experiences that some members had
on previous private bill committees. It goes without
saying that I am in favour of a streamlined system.

Tricia Marwick: I am not sure that I can answer
your questions because I am not sure what the
Executive’s thoughts are.
I have never yet had defined for me what
“national significance” means. Are the Borders
railway line, the Edinburgh tramlines or the
proposed Bathgate to Airdrie line of national
significance? I do not know. The term confuses
me because, as I understand it, only transport
projects that are of national significance will come
back to the Parliament to be subject to the
affirmative procedure.

I must ask the question that I keep asking but
which has never been answered: why is our
method of dealing with rail projects different from
the way in which we deal with road projects? If we
dealt with rail projects in the same way as we dealt
with road projects, would we need the Transport
and Works (Scotland) Bill? That should be
considered further. The processes that are laid
down in the bill are a vast improvement on the
current system, but I question slightly whether
there will be sufficient parliamentary involvement.
Perhaps we could explore further whether we
need a system that is similar to the one that we
have for building roads.

David McLetchie: Should national significance
be partly defined by the amount of public money
that is committed to a project even though it might
have only a localised benefit?
Tricia Marwick: That is one way of defining it,
but we need a definition that we can all
understand and sign up to. With respect, it is
necessary that the committee manages to get
Executive ministers to identify what the term
means when they appear before you. We need to
understand what national significance means
before the bill is finally approved. MSPs need to
know what we will be signing up to.

Jackie Baillie: The new bill is absolutely right in
removing the biggest chunk of time, which is the
consideration stage of the private bill process. The
Edinburgh Tram (Line One) Bill Committee had
about 150 objections from articulate individuals, all
of which had to be considered, individually and
collectively. Those 150 objections took in excess
of 100 hours of parliamentary scrutiny.

David McLetchie: Does Jackie Baillie think that
her project—Edinburgh tramline 1—is of national
significance?
Jackie Baillie: There is no yes-or-no answer to
that. I agree with Tricia Marwick that absolutely
clear criteria need to be spelled out, whether in
Parliament or through the national planning
framework. I understand that transport projects of
national significance will need to be identified as
part of the national planning framework. I would
have thought that a reasonable way of measuring
transport projects would not just be by their cost,
but—more significant—their economic impact as
part of the infrastructure not just of a city region,
but of Scotland as a whole. I hope that there will
be such criteria, but whether they are part of the
bill or more properly part of the criteria for
establishing what is in the national planning
framework is something about which we want to
ask ministers.

Tricia Marwick touched on the issue of
complexity. I now consider myself an expert on
patronage, demand modelling, water-flow issues
and the difference between LAmax and LAeq in
describing noise, but that is not the kind of
knowledge that MSPs bring with them to the
Parliament. A huge degree of complexity is
involved in private bills and I am not convinced
that MSPs are best placed to work their way
through that. We rely on expert opinion, as do the
objectors, but an enormous amount of time is still
consumed in the process. Objectors must provide
witness statements and rebuttals of other
statements. The process consumes a huge
volume of time, not just for the Parliament and
parliamentarians, but for objectors. The bill offers
a much more balanced and sensible approach to
dealing with transport projects.

I am reasonably comfortable that Parliament’s
time should not be spent on localised projects that
will have an undoubted benefit in their local area
but are not of great national significance and can
be left at a local level.

David McLetchie: You have mentioned the
front end, or parliamentary scrutiny, and the back
end, or parliamentary approval. The bill proposes
that members will have to vote on an affirmative
resolution on proposals that are of national
significance. Is that proposition limited to transport
projects promoted under the bill or is it a general
proposition that will apply to all projects that are
considered to be of national significance? Do you
think that it should apply to nationally significant
projects?
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Mike Rumbles (West Aberdeenshire and
Kincardine) (LD): As a preface to my remarks, I
note that the Scottish Parliament information
centre briefing on the bill says on page 3 that if the
scheme is of national significance it will be subject
to parliamentary approval—that means projects
identified in the national planning framework.
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Tricia Marwick: I have a slight concern that the
proposals will move us too far in the opposite
direction. It is important that there continues to be
an element of parliamentary scrutiny, not for the
sake of MSPs or so that the Parliament can show
that it, and not the Executive, holds the power;
such scrutiny is important for the objectors, whose
lives will be affected by the decisions that are
taken on private bills. It is the objectors whose
houses will be purchased compulsorily and who
will experience noise and other difficulties in their
back yards.

I share your view that the current system is
unsustainable and that we cannot carry on with it
because it is not right or practical. However, I get a
little concerned about the amount of power that we
give to the Scottish ministers. I feel that we give
them too much power and that Parliament loses
control, as it were. Now here we are thinking about
moving the business of approving transport
projects from parliamentary to ministerial control.
Although we recognise that the current system is
wrong and unsustainable, has the Scottish
Executive proposed the most appropriate way
forward?

In effect, the Executive has been the promoter of
the private bills that have been considered so far,
even though a body such as Scottish Borders
Council might nominally be the promoter. If the
Executive had not given a nod and a wink to
Scottish Borders Council to indicate that money
would be made available for the Borders rail link, I
doubt that the Waverley Railway (Scotland) Bill
would have been introduced. There has been a
great deal of hypocrisy in the operation of the
existing system.

14:15
Jackie Baillie: It has. It is not about who has the
ultimate control—you should remember that,
according to the parliamentary process, the
Parliament will still be required to sign off projects
at the beginning as we do currently when we are
asked to approve the general principles of a bill.
We ask ourselves whether we think that a project
is right, given the bill that is before us. That aspect
would not be removed from the Parliament.

If the Executive continues to be, in effect, the
promoter of such bills and, in addition, is charged
with scrutinising all the reports, people might feel
that the system is unfair. Although the operation of
the present system might not have pleased some
of the objectors who did not get what they wanted,
I do not think that anyone could have complained
that they were not treated fairly. I believe that the
objectors saw the Parliament as being
independent from the Executive in the process.
The private bill committees tried hard to ensure
that the objectors got a fair crack of the whip. If all
the decision making lies in the hands of the
Executive, people may well feel that they cannot
get a fair crack of the whip and that the outcome is
predetermined because the Executive is also the
promoter. I will be honest and admit that I do not
know how we can get round that, but I am
concerned that under the new proposals it seems
that the Parliament will have no role, while the
Executive will play a highly significant role. I worry
about the effect of that on people who have
legitimate concerns.

At the moment, the Parliament has control over
the middle part of the process, in that a committee
of MSPs pores over the fine detail of competing
claims and consults experts—there are experts on
both sides, although they are predominantly on the
promoter’s side. I believe that handing over that
control to an independent reporter who is skilled at
dealing with such matters would represent an
appropriate loss of control for the Parliament and
that it would be right to park responsibility for that
part of the process with an independent reporter
on behalf of the Executive.
It is appropriate for a national body such as the
Parliament to have regard to projects of national
significance and it is proper that such projects
should come back to the Parliament for approval.
Apart from projects that affected my constituency,
in which case some regional consideration might
be appropriate, I would not be interested in other
transport projects being subject to parliamentary
approval.
If we are honest, the Parliament’s ability to
engage with highly technical subjects that have
defied the comprehension of even the MSPs who
have listened to hundreds of hours of evidence is
limited, as I found out during the final stage debate
on the Edinburgh Tram (Line One) Bill, when I
attempted to lecture members on the merits of one
noise policy over another. That was hard work.
Members were trying to learn about the subject in
the space of an afternoon and I saw their eyes
glaze over. That is not a good way to proceed.
The proposals in the Transport and Works
(Scotland) Bill are proportionate and do not
represent a loss of control.

The Convener: A question springs to mind on
the back of what you have just said. You are right
to say that the Executive has expressed support
for many private bill projects in advance and has
indicated that it would make money available to
develop them. However, several of the political
parties that were represented on the Waverley
Railway (Scotland) Bill had previously expressed
support for the Borders railway project, even if the
individual members who were nominated to serve
on the committee did not have a particularly close
connection with it. Surely it could be said that that
arrangement meant that it was predetermined that
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objectors and witnesses are given to present
highly complex issues to members. They have 10
minutes to speak—that is it. They have to make
their case quickly and clearly. They can answer
the committee’s questions and rebut arguments
from the other side, but the process is very
channelling in nature. It does not allow them any
flexibility in the time available for putting their
case, but a process involving an independent
reporter could allow that. Some of the submissions
that the Local Government and Transport
Committee has received from objectors suggest
that, in order to rebalance their role in the process,
they would like to be staffed with experts. That
proposal may be worthy of your consideration.

the bill would be approved and that only the detail
could be amended?
Tricia Marwick: I have some sympathy with that
argument, but although people may have thought
that to begin with, the members of the committee
served on it faithfully and listened to all the
evidence. We treated the objectors with respect
and courtesy. The reports were genuine reports.
As members well know, the committee system that
we have in the Scottish Parliament means that,
although parties have signed up in different ways
on issues, we work together. The members of my
committee—and those on Jackie Baillie’s
committee—worked collectively to ensure that the
right decisions were reached.

I turn to the ability of Executive ministers to
accept or modify proposals from the reporter.
There is an exact parallel with what private bill
committees do. Currently, members of a private
bill committee move amendments; they are the
only people who can do that. In some instances—
it did not happen in my case, but it is relevant to
Tricia Marwick’s experience—a committee can
agree to an additional provision, such as a train
station, that did not form part of the original
proposal that the Executive approved. Certainly,
such a provision would not be what the money
was set out for, but that is the end result. That is a
clear indication of the way in which the process
could operate under either system.

Tommy Sheridan (Glasgow) (Sol): I have a
couple of questions for either Tricia Marwick or
Jackie Baillie. All of us are agreed that we want to
streamline procedures. If something needs done, it
needs done, and we should try to get it done.
There is good will towards the Transport and
Works (Scotland) Bill, but I am worried about how
communities will make their objections. We need
to ensure that their views are thoroughly taken on
board.
I turn to the issue of Scottish ministers deciding
to appoint an independent reporter and triggering
a public inquiry. Under the proposals, Scottish
ministers will then decide whether to accept,
modify or reject completely the report of the
independent reporter. Is that not a wee bit like
having a predetermined view? In other words, if
the Executive supports a proposal and the
independent reporter’s recommendation goes
against the proposal, will the Executive ever
decide to back down? I have a follow-up question,
but my first question is whether the process is
robust enough, particularly in taking on board
people’s objections.

I am also clear that issues around, for example,
patronage and demand modelling evolve over
time. The first bite at the cherry is not necessarily
the end result as the figures become more precise
over the process and people become more aware
of what needs to be done to customise a system
or rolling stock, which can make a difference to the
time taken to get around a given piece of track.
Such technical issues can change people’s minds.
In the present system, that change results from
committee debate, but an independent reporter
could also find a need and demand for another
train halt, for example.

Jackie Baillie: The process under the bill is
more robust than the current system, under which
objectors who have made individual objections are
channelled into groups of objectors. Each group
has to appoint a spokesperson, yet, in some
cases, group members have not met one another.
In addition to preparing its original witness
statements, each group also has to prepare
rebuttal statements. On the objector side, that
whole process can be virgin territory, whereas, on
the promoter’s side, a battalion of lawyers and
experts, noise consultants and so on do the work.
It is a bit like David and Goliath. I do not mean to
be patronising in any way, but—certainly on the
committee on which I served—the objectors were
superb. They marshalled their arguments and cut
through some of the technical nonsense to get to
the things that really mattered to them.

Tricia Marwick: I share some of Tommy
Sheridan’s concern about the Scottish ministers
being able not only to accept, but to modify or
reject the reporter’s recommendations and, if
appropriate, to make a final order that will be
subject to parliamentary approval if a scheme is of
national significance.
I return to the question of what is of national
significance and what is of local significance. In
effect, ministers will be able to do what they want
regardless of what a reporter says. If a
development is not of national significance,
Parliament will have no role and a local order will
be made. If a development is of national
significance, Parliament will be reduced to saying
yes or no to whatever the Executive proposes. I
am genuinely concerned about that.

My criticism of the current situation is its
inflexibility. I refer to the length of time that
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Some debate is needed near the end of the
process that does not necessarily result in a yesor-no answer. When ministers receive the report
from the independent reporter, I would like a
parliamentary committee to receive it too, so that it
has the opportunity to consider the report before
an order comes before Parliament and to question
ministers on decisions and on why they want to
modify recommendations or reject advice. A role
needs to be developed for the Parliament and its
committee system, although it should certainly not
be the role that we have under the current system.

3908

proceed proportionately and to use Parliament as
it should be used.
Tommy Sheridan: I am not sure whether that
was the point that I made. My question is whether
the new system will allow more weight to be
attached to the result of public inquiries. You talk
about a process that will allow the Scottish
ministers to appoint an independent reporter if
objections are made, yet ministers will have the
power to ignore the reporter completely. Is that
fair?

Tommy Sheridan: I asked Jackie Baillie and
Tricia Marwick about the issue because there is no
question but that the current system needs to be
changed—nobody would argue that we should
stick with what we have. The current system is too
laborious and it allows nothing like the required
importance to be attached to some projects and to
delivering them on time. However, if we are to
replace that system, we should replace it with
something that is better.

14:30
Jackie Baillie: The bill makes it clear that a
proposal can be accepted, modified or rejected—
all three options are open to ministers and to the
Parliament. Therefore, if a minister lays an order
that seeks to change a project in a way that does
not
reflect
the
independent
reporter’s
recommendations, it is for the Parliament to
scrutinise the order, just as we currently scrutinise
ministerial orders.

I am worried because of the comparison with
major road projects. The M74 extension was very
contentious in Glasgow, so an independent
reporter held a public inquiry, which resulted in
that independent reporter’s recommendation
against the extension. That recommendation was
ignored and the extension is to proceed.

Tricia Marwick: I disagree slightly with Jackie
Baillie. As I understand it, such an order would be
subject to the affirmative procedure and the
Parliament would not be allowed to amend it.
There would be no question of amending the order
to ensure that the approach reflected the
independent reporter’s suggestions. That is a
problem. There should be scrutiny of the decisionmaking process when ministers want to modify or
reject a reporter’s recommendations. A committee
of the Parliament should question the minister
about the decision before the order is laid.

Are we talking about simply replicating that
system, which leaves a sour taste in the mouth of
members of the public who have spent an awful lot
of time and energy on giving input to public
inquiries only to see, as someone said earlier, an
outcome predetermined from the beginning? The
feeling in Glasgow was that the outcome on the
M74 extension was predetermined from the
beginning. The independent reporter rejected the
arguments in favour of that project, but that view
was ignored. Will we simply replicate that system?
Is there no way for the bill to attach more status to
independent reports?

Tommy Sheridan: You are a co-promoter of the
bill. Do we have an opportunity to flag up an
intention to build in such checks and balances? I
understand that if a project is regarded as being of
national significance, the Scottish Executive can
decide to reject the reporter’s report entirely and
proceed without further legislative scrutiny—I hope
that I am not misrepresenting the situation. Such
an approach might add to the public perception
that we have all encountered, which leads people
to say, “Och, once they’ve made up their minds
they just dae it anyway.” People think that
consultations take place on matters that have
already been decided.

Jackie Baillie: I do not think that what you
describe will be the consequence of the bill or has
been our experience in Parliament. Any project
with which the Executive decides to proceed has a
budget heading, never mind the fact that it belongs
to a subject committee. Our current system
enables us to scrutinise proposals twice—once at
the subject committee for which they are a
relevant policy issue and once through the annual
budget exercise, which enables the Parliament to
question priorities and in which big or small
transport projects are likely to feature as separate
budget lines.

A procedure that allowed the Scottish Executive
to slap a “national significance” tag on a project
and reject the recommendations of a public,
independent report that the proposal be rejected
or modified would not sufficiently involve the public
or take cognisance of such independent reports. Is
there room for giving extra weight to a public
report in such circumstances, by ensuring that
there is a channel for further scrutiny?

We cannot and should not ignore the fact that
we already have a parliamentary scrutiny system
that works and which lends itself to the bill. The
aim is not to remove Parliament’s scrutiny but to

Tricia Marwick: As I said, we need a procedure
near the end of the process whereby a committee
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engages with the minister on the Executive’s
attitude to the independent inquiry reporter’s
report,
regardless
of
whether
the
recommendations are to be rejected or modified.
Such a procedure would do the Parliament a
service, in that we would not be faced with a laid
order that we could only accept or reject. Such a
procedure would give weight to the Parliament’s
views and confidence to objectors that they were
being dealt with fairly.

have a great deal of credibility, because of their
experience and deep knowledge of the issue,
would they support reports being made public?
Tricia Marwick: Yes. It is important that they
should be made public when Scottish ministers
receive them.
Ms Maureen Watt (North East Scotland)
(SNP): I understand the need for change to the
present system, for the self-preservation of MSPs.
I am also aware that railways are treated
anomalously as compared with other major
projects. The bill’s drafters looked to England and
the Transport and Works Act 1992. For that
reason, it has been described as TWA-plus—in
other words, the TWA with knobs and bells on.
The bill gives ministers much more control than is
necessary—including, I understand, the ability to
amend legislation retrospectively. How do you feel
about the fact that, under the bill, the Waverley
Railway (Scotland) Act 2006, the Edinburgh Tram
(Line One) Act 2006 and the Edinburgh Tram
(Line Two) Act 2006 could be revoked, because of
the strength of the powers that it gives to the
Executive?

In all planning matters and in the processes that
we undertook in relation to the proposals for the
Borders railway and the Edinburgh tramlines,
culture is the issue. Do people believe that their
voices will be heard and that they can make a
difference? In the planning system in general, as
well as in the bill that we are considering today,
there are huge challenges for the Executive and
the Parliament to ensure that people are confident
that their views will be taken into account. Despite
the failures of the current system, it has allowed
people’s voices to be heard. Objectors have not
criticised the system on the ground that they did
not get the hearing that they hoped for.
Jackie Baillie: That is a fair comment up to a
point. However, in written evidence to the Local
Government and Transport Committee, objectors
questioned whether partnership members could
stand apart from the process—apart from Mike
Rumbles, who makes a habit of doing that.
[Laughter.] We should not believe that a
committee of MSPs is in any way given more
credibility than is an independent reporter.

Jackie Baillie: I have no problem with
borrowing from the Westminster Government and
improving on what it has done. If the bill is the
TWA-plus, the “plus” will be of benefit.
Ms Watt: When I referred to the bill as the TWAplus, I meant that it gives more powers to the
Executive.
Jackie Baillie: I am not convinced that that is
the case. The Executive and the Parliament are
not far apart on major road transport projects. The
Parliament passed the Edinburgh Tram (Line One)
Bill, with the support of the Executive.
[Interruption.]

Tommy Sheridan’s point is about what happens
after a report has been produced. Two things will
fix the problem. First, a report that is a matter of
public record will of itself create an expectation
about what will happen next—such as the
publication of recommendations, for example.

Shall I continue over the fire alert, convener?

Secondly, a subject committee that has before it
an affirmative order laid by ministers may decide
to undertake a degree of scrutiny. Policy
committees do that in any case. I would expect the
Local Government and Transport Committee to
take an active interest in any orders that ministers
laid.

Tommy Sheridan:
announcement just said.

is

what

the

Tricia Marwick: Neither is the disembodied
voice that accompanied the fire alert.
The Convener: The clerks have informed me
that I must suspend the meeting until the alert is
over. We do not need to leave the building,
because the announcement does not require us to
do so.
14:38
Meeting suspended.

The Convener: Jackie Baillie and Tricia
Marwick are not promoters of the bill. They are
here only as witnesses. This is an Executive bill.
Tommy Sheridan: I am sorry. I thought that
they were promoters of the bill. As witnesses who
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Jackie Baillie: You are not the convener,
Tommy.

Tommy Sheridan: I am sorry for taking so long,
convener. Jackie Baillie seemed to be hinting that
she would support public reports being open to the
public. At the moment, however, that is not the
case. Reporters submit their reports with
recommendations to Scottish ministers. As a
promoter of the bill, are you saying—
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15:00
On resuming—
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of stymieing its own policy at one planner’s
behest? What mandate would one planner have to
go against the mandate of an Executive that,
whether we like it or not, has been voted in by the
people?

The Convener: I have been advised that it is
now safe for us to proceed and that there is no
imminent threat to our safety, so we can
recommence the meeting. I think that we were in
the midst of the witnesses responding to a
question from Maureen Watt, but I ask her to
refresh our memory of her question. We will not
criticise her if she gets any of the words slightly
out of place.

Jackie Baillie: I could not have put it better
myself. Any political party is elected on a
manifesto and its job in government is to
implement that manifesto, occasionally in coalition.
One would think that the coalition parties would
have a majority in the Parliament, so it is a
question not only of the Executive pursuing
something irrespective of an independent report
but of the Parliament agreeing with that position by
majority.

Ms Watt: Jackie Baillie more or less answered
the question in that she said that it was okay to
have the TWA-plus, which gives the Scottish
ministers more power. I was waiting for Tricia
Marwick to say whether she agreed.

Tricia Marwick: Governments have the right to
get their programmes through. It is up to the
Opposition to oppose and change legislation
where necessary, but Governments set out
matters such as transport infrastructure projects in
the manifestos and receive support on that basis. I
agree with Fergus Ewing that it would be perverse
to introduce a system that might affect those
commitments.

Tricia Marwick: The important thing is that we
get a process that suits the Scottish Parliament. If
we can borrow from elsewhere and enhance what
we have, that is no bad thing. We have not got the
process right up to now and we need to get it right
in the bill because we cannot keep chopping and
changing the process for public transport and
other huge projects. If that means taking
processes from elsewhere, that is fine. I have
already expressed my concern that the bill gives
the Executive just a touch too much power, but I
welcome the general thrust of the bill.

However, the reporter has a wider role than
simply saying whether a scheme should go ahead.
Election or party manifestos say only that, for
example, there will be an M74 extension; they do
not specify its route. The reporter—and, indeed,
the committee in question—has to consider many
issues such as whether a proposed route is the
best one and whether it will affect people, who
would then be entitled to compensation. In
principle, I agree that such projects should go
ahead, but people’s opinions can change when
they examine the fine detail and find that the
proposed routes are not what they had hoped for.

Jackie Baillie: Earlier on, I may have
commented that, under the bill, the Parliament
would have a role at a preliminary stage in
agreeing to the general principles of a project. I
wish to make it abundantly clear that that is not the
case.
Ms Watt: Tricia Marwick has been involved in
the Planning etc (Scotland) Bill. Does she perceive
any overlap between it and the Transport and
Works (Scotland) Bill that might cause conflict, or
are the two complementary?

Fergus Ewing: If an SNP Government were to
pledge to dual the A9, any reporter who rejected
such a project would get fairly short shrift from me.

Tricia Marwick: There will obviously be some
sort of overlap between the two bills in regard to
developments of national significance and the
national planning framework, but we need to
develop the proposals that best suit the
Parliament. The proposals on developments of
national significance should mean that the national
Parliament will have some say in such
developments.

Tricia Marwick has anticipated my second
question, which is not so much about the general
process of considering objections as about
specific objections that set out what amount to
alternative proposals. After being contacted by
people who had proposed alternatives to major
projects that committees were about to consider, I
was not entirely satisfied that they had been given
a fair hearing. For example, Mr Simon Wallwork
proposed a light rail and park-and-ride scheme as
an alternative to the Glasgow airport rail link.
Although he was not an engineer, he had at least
worked up a proposal. I know that Jackie Baillie’s
committee considered his evidence very closely,
but I wonder whether we could find a means for
independently appraising realistic alternatives. The
flaw in the current system, in which the promoter
can be asked to say what he or she thinks about
the alternative, is that it will always say that its

Fergus Ewing (Inverness East, Nairn and
Lochaber) (SNP): I will raise two points, one of
which relates to the M74. I will put a general
proposition to find out whether the witnesses, with
their experience of private bill committees, agree.
The Scottish Executive’s policy was that there
should be an M74 extension and it was voted in on
that policy. Would it not be rather perverse if any
system that the Government set up had the result
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scheme is better than any alternative—of course,
that is human nature. I do not want to protract the
process of introducing national transport and
works projects but, given the two witnesses’
experience of the current system, I wonder
whether they have any thoughts about an ideal
method of giving realistic alternatives to such
projects—no matter whether they be motorway
routes or airport rail links—a full, thorough and
sufficient appraisal.

on social grounds or regarding non-technical
issues would not be able to come through in the
normal consultation that we are all aware takes
place on other bills. Can a balance be struck that
would satisfy your concerns that the technicalities
should be left to those with expertise while
allowing objectors the right to put forward their
ideas and suggestions? Could that fit within the
structures that would be allowed under the new
bill?

Jackie Baillie: First, I should point out that I was
convener of the Edinburgh Tram (Line One) Bill
Committee, so if Mr Wallwork had presented his
proposal to us, he would have been giving
evidence to entirely the wrong committee. I have
to confess that I have not examined his scheme
for Glasgow airport.

Jackie Baillie: I would expect anybody
promoting a bill to contact their local MSPs. It is
called for in the bill that the promoter of a
development should notify everybody, including
local MSPs, who are one channel between the
electorate and the Parliament for communicating
messages, whether they are complex and
technical or to do with social policy. I would have
thought that that could be done with the existing
complement of MSPs, but the reporter will be able
to reflect issues beyond just the technical. There is
no doubt about the complexity of the private bills
process and I would not want to subject the
committee to the pain that we went through;
suffice it to say that I do not think that you will be
throwing the baby out with the bath water. The
technical issues will be handled competently but,
in addition, some of the genuine views of objectors
will emerge, if not through that process, certainly
through MSPs doing their job.

That said, at the moment, these committees can
consider alternative routes, but only when they are
at what might be called an initial stage. In saying
that, I do not want to give the impression that they
take only a superficial look at them. For example,
the Edinburgh Tram (Line One) Bill Committee
examined alternative routes to service the
Western general hospital and was able to dismiss
them quite quickly because, if I remember
correctly, none of them was able to operate at a
particular gradient. The process allowed us to
determine whether the closer examination of
alternative routes, beyond an initial sift, would
have any benefit and we felt that doing so would
have meant lodging an amendment to the bill.
That would have meant reopening our
consideration of the bill, which would have been
quite difficult to do and would have taken us back
almost to the start of the process. In that respect,
the current system tends to drive people away
from considering alternative routes.

Tricia Marwick: The process was extremely
difficult and, as we have both alluded to, extremely
technical, but there was the opportunity to listen to
the social case. Indeed, the Waverley Railway
(Scotland) Bill Committee made it clear that it
approved the Borders railway precisely on the
social case. Moreover, there was a social case for
a station at Stow. Can a reporter do that equally
well? I see no reason why not. There are
opportunities throughout the public consultation for
people to put forward their views. Like Jackie
Baillie, I do not think that the reporter will deal only
with technical issues; I think that he will look at the
issues in the round. There will be ample
opportunity for individuals and community groups
to put their point of view. If there are objectors to
the scheme, it is more than likely that there will be
public hearings at which people can put their
views. There is an opportunity for the community
to be involved in that way. I do not think that we
are throwing the baby out with the bath water; the
new system will be just as good as the one that we
have at the moment. My concern is not with
whether people will be able to engage with the
process—that will be dealt with effectively under
the new system—but with the final wee bit of the
process.

I think that having a reporter will provide more
flexibility because, after carrying out the initial sift,
he or she might decide that there is merit in
looking more closely at alternatives. I do not get
the sense that the reporter is fettered in any way; I
certainly cannot see from the papers in front of the
committee any attempt to fetter the reporter in that
regard. I would have thought that the committee
could seek some assurance from the process that
is proposed rather than the existing process,
which would be counterintuitive to what you are
suggesting.
Michael McMahon (Hamilton North and
Bellshill) (Lab): My question has been touched
on, but I seek clarification. You felt that your bill
committees could get bogged down with the
technicalities. Where MSPs do not have the
expertise and it is of no benefit to them to get into
the detail of the technicalities, it is right to cut
through it, but is there a danger of throwing the
baby out with the bath water? Genuine objections
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Michael McMahon: That comes back to the
point that Tricia Marwick made earlier about the
manner in which statutory instruments are
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introduced. If the eventual proposal does not
address the social and economic case that has
been made by local people, how do we address
that?
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I have a host of points that might be worth
bringing out in due course but, rather than make a
lengthy speech now, I will leave it to the committee
to ask questions on points of interest. SPT
welcomes the idea that the development of major
projects should have an appropriate pace. Our
general feeling is that the present process is
lengthy, involved, expensive and ultimately
extremely exhausting for all parties. That is the
view not only of promoters of projects but of
communities. On that basis, we welcome the
proposals.

Tricia Marwick: That is part of my concern. At
the stage at which the reporter introduces his
report, which is either accepted by the Executive
or modified or changed, there is no way that MSPs
can put their point of view forward. That is why at
the final stage, before the final order is introduced
to the Parliament, there needs to be some element
of scrutiny by MSPs. I am not saying that there
should be three or four weeks of scrutiny, or three
or four meetings, or that we should rerun what has
already been done, but we need to be able to
question ministers and perhaps even the reporter.

I will comment on some specific issues that have
been mentioned. In thinking about the inquirer
process, the committee should consider that, in
transport matters, a recognised process already
exists called the Scottish transport appraisal
guidance process, which is a key element for any
promoter. The promoter is charged with
developing policy objectives that are pertinent to
the project and the STAG process provides a full
test of the promoter’s policy objectives. I imagine
that, under the proposed process, the inquirer
would scrutinise the STAG process closely, as
happens in the present private bill process.
Therefore, the structure already exists. There are
some other aspects of the process that we are
interested in. For example, the length of time that
it takes needs to be appropriate, by which I mean
that it should be neither too short nor too long. In
our experience, that is an important consideration.

15:15
Jackie Baillie: I disagree with Tricia Marwick in
that I think that such a process already exists. No
policy committee of the Parliament that is worth its
salt would not, if there was any dispute about an
order that was being dealt with under the
affirmative procedure, call the minister before it to
question them and undertake a degree of scrutiny.
Therefore, there is a safety net. MSPs can get
round an order, if they choose to do so.
The Convener: That brings us to the end of our
questions. I thank Jackie Baillie and Tricia
Marwick for their evidence.

We have been extremely interested in some of
the financial consequences that are identified in
the literature. The front loading of the process is
noteworthy. It has been assessed that that will
cost promoters an additional £1 million. In the
round, that is probably not a bad thing, in that it
will mean that more work will be put in at the start
of a project. One would expect that by the time an
order is applied for, a lot of the work will have
been done. That presents a danger for promoters.
If an application for an order ultimately fails, there
is a higher risk of the relevant public authority
having to bear that cost. Risk is a consideration,
but the new system will certainly provide a good
incentive to get things right.

I now welcome John Halliday, who is the acting
assistant chief executive for transport and strategy
at the successor organisation to Strathclyde
Passenger Transport—SPT—which I see is
cleverly called Strathclyde Partnership for
Transport, or SPT for short.
John Halliday (Strathclyde Partnership for
Transport): Just a minor correction, convener: I
am no longer acting assistant chief executive, I am
the actual assistant chief executive.
The Convener: Excellent—congratulations. I
point out to any members of the public who have
just come in that the reason why we are running a
little behind schedule is that we had a fire alert
earlier.

The Convener: I
committee members.

I invite John Halliday to make any introductory
remarks and to give us SPT’s perspective on how
it would deal with future major public transport
projects.

invite

questions

from

Paul Martin (Glasgow Springburn) (Lab): One
of the points that you have made is that the bill will
result in less bureaucracy. We know that the
current system allows for a great deal of
bureaucracy. We have had experience of being
advised that passing a bill would result in less
bureaucracy. Can you be specific about how the
bill will result in less bureaucracy?

John Halliday: I am here to represent SPT, but
I have the advantage of having been a member of
the Strathclyde Passenger Transport Executive,
so I bring a bit of experience of what went before.
We are in the process of promoting the Glasgow
Airport Rail Link Bill, which is being dealt with
under the modified private bill process, which
involves an assessor. I am perfectly happy to
answer questions on that.

John Halliday: Our view is that the involvement
of an expert inquirer will make the process much
more dynamic in the sense that there will not be a
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need to go through as much of a paper trail as we
need to go through at the moment. I do not think
that that diminishes the validity of the argument. I
have had experience of building up a case in the
private bill process and can assure you that that
generates an enormous amount of paperwork. A
staggering amount of evidence is fed in. The end
product is what is seen, but an enormous amount
of paperwork leads up to its development.

Glasgow Airport Rail Link Bill, the proposal was
considered by the Glasgow Airport Rail Link Bill
Committee, but at consideration stage an
assessor has been appointed to scrutinise the
proposal. We are providing the assessor with
evidence to support the development of the
project. The approach saves parliamentarians
from what is—believe you me—an onerous task.
However, the scrutiny must take place.

Paul Martin: Why is it the case that there will be
less bureaucracy? In the past, we have been
assured that passing legislation would result in
less bureaucracy, but organisations have
subsequently told us that the new process still
involved bureaucracy. Will there not always be
bureaucracy, regardless of how we proceed? Most
of the projects in question involve significant sums
of public money, so there will always be a
requirement for a paper trail. Why do you think
that the appointment of a reporter will mean that
there will be less of a paper trail? I do not know
many reporters who have not had to deal with a
significant amount of bureaucracy. What will
happen to the paper trail?

The committee needs to give careful
consideration to the pace of scrutiny. The scrutiny
process deals with all the issues, but it places a
heavy burden on the promoter—that is why I look
tired at the moment. People might say, “So what?
You’ve got the resources,” which is fair enough,
but the process also places a burden on the
objectors, who must prepare the evidence and put
it to the assessor in a particular timescale. I
suspect that there is a need to consider whether to
time-limit the process, to force an appropriate
pace and an assured outcome.
The Deputy Convener (Fergus Ewing): The
convener is temporarily absent, so I will take the
chair. Members should let me know if they want to
ask questions.

John Halliday: I share your view. In the round,
there will probably be as much paperwork as there
was before. Let us face it—there will be a burden
of proof on the promoter of an order, who will have
to show that the project stands up. The Scottish
transport appraisal guidance requires that it be
demonstrated unequivocally that a proposal meets
all the necessary objectives, which include the five
Government objectives that are before us. The
inquirer would expect to be provided with an
appropriate level of paperwork.

I asked the previous witnesses how, in the
current system, alternative proposals are
considered by bodies such as SPT. Is there
currently no method by which an alternative
proposal for a project can be appraised
independently of the promoter? Given that the
promoter has already considered how best to
deliver the scheme, we would expect the promoter
to be reluctant to conclude that their preferred
method is inferior to an alternative.

I am not sure about how much bureaucracy it is
being suggested would be saved. I agree that
regardless of which way one proceeds, there will
always be a burden of proof on promoters, which
they will have to satisfy one way or another.

Perhaps in response to my question you can
draw on your experience of the Glasgow airport
rail link proposal. I am sure that you remember Mr
Wallwork’s proposal. Although his scheme
seemed to be worth considering, there appeared
to be no mechanism for working up the proposal
on the basis of the necessary financial and
engineering expertise, to enable us to make a
judgment. If, as we presume, the bill is passed,
how will the new planning process enable us to
deal effectively with such matters, without denying
people the opportunity to put forward alternatives?
My impression is that such opportunities are
currently pretty minimal and that alternative
proposals are not subject to thorough, robust and
independent analysis.

Paul Martin: The bill will mean less time for
parliamentarians to scrutinise proposals. Previous
witnesses have told us that the private bill process
involves a significant input from parliamentarians.
That will be put aside, so the only advantage of
the bill is that an independent reporter will spend
time considering all the technical details that are
provided. Is that the bill’s only advantage?
John Halliday: I see the benefit of such an
approach, but it is for members of the committee
to consider the benefits of removing MSPs from
the scrutiny process and leaving that role to a
reporter.

John Halliday: I note your observation. It is
important that I be careful about what I say about
the Glasgow airport rail link project, which is
currently being scrutinised. I will therefore talk
about things in general. Please excuse me for not
dealing with Mr Wallwork’s proposal.

The current process is slightly different from the
experience
that
the
previous
witnesses
described—it is almost halfway between that
experience and the approach that is proposed in
the bill. During the preliminary stage of the
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I am sorry that I have been a bit sketchy. As far
as I understand them, the bill’s proposals mean
that there would be a prior process in which there
would be scrutiny when there is an application for
an order. Perhaps there could be a role there in
considering whether promotion of the order has
been competent and fulsome.

15:30
Fergus Ewing: You are right not to do so, and I
would not criticise you for that. I appreciate the
point that you have made.
John Halliday: Thank you. However, I think that
the issues will emerge in what I say.
The proposal to appoint an expert to inquire into
the process is a step forward. A real test has
existed in the Scottish transport appraisal
guidance, to which I have alluded, for recent
projects that have been promoted. The
fundamental basis of that guidance is that people
should start from a problem and work up the
alternative options. It is up to the promoter of a
project to demonstrate that the preferred option is,
in order to meet the policy objectives that have
been set, the superior option and that, by
implication, the alternatives have dropped away. It
seems to me that in locking the expert-inquirer
process into the procedure, the inquirer would and
should have the absolute right to scrutinise and
establish whether the process is robust and
whether an appropriate span of alternatives has
been considered.

Fergus Ewing: Who considers the alternatives
when they are prepared for the promoter under the
STAG process?
John Halliday: Under STAG, the promoter sets
the policy objectives of the scheme. In some
respects, that is the nub of the problem that
surrounds some major projects. In some
instances, questions have been asked about the
promoter’s policy objectives. Clearly, in promoting
a scheme, the test of the five Government
objectives applies. Unless the promoter can
demonstrate clearly that the scheme meets those
objectives, the question remains about the
appropriateness of the scheme.
Fergus Ewing: That is extremely useful. I am
grateful for your evidence.
Only after undertaking the STAG process,
working through the proposals and considering the
options does the promoter need to consider which
option should be picked. In that respect, the
promoter is really marking its own exam paper.
Surely the promoter cannot be expected to adopt
an independent view of options that it has put
forward. Does not that amount to a flaw in the
system?

I was interested in what the previous witnesses
said and would like to tell members about some of
my experience. It is important that the process is
public. It might be recalled that Strathclyde
Passenger Transport promoted Strathclyde tram
proposals some years ago. The proposed
legislation, which was scrutinised by the House of
Lords, fell at Westminster, but we do not to this
day know why it did so and we could not learn
from what happened. There was and remains a
distinct taste of unhappiness about the process.
We believed that we had done the best job we
could, but people who objected to the proposed
legislation—as well as the promoter—did not know
why it failed. The committee might want to
consider the openness that an inquirer could bring
to the process. In that context, having the STAG
process open to inquiry and scrutiny and the
outcome of the process being reported by the
inquirer would result in the satisfaction that the
committee seeks.

John Halliday: It is perhaps not a flaw but,
given the span of this sort of legislation, it would
be expected that consultation be undertaken in
which the promoter will be informed of the points
that need to be considered.
The question is a valid one, but I will put the
answer another way. It is very difficult for projects
to meet everyone’s expectations; invariably, a
balance needs to be struck. For one reason or
another, someone somewhere will not like a
project. They may be involved in a business, have
a vested interest in an alternative proposal or be
one of the individuals who would be impacted
directly. A test needs to be applied to ensure that
the promoter promotes the project. If the process
were to be otherwise, an awfully long timescale
would need to be levered in, which may not get us
anywhere. There is also the imperative to deliver
projects. I guess that the member was thinking
about the pace of delivery.

Fergus Ewing: The Parliament has been
criticised in many respects as an institution, but it
has not yet been compared to the House of Lords.
Does the Executive effectively consider workedup proposals and options for the delivery of
projects under the STAG process? Are civil
servants and the Executive tasked with doing so?
Do they perform that task?

Fergus Ewing: I fully accept that argument.
Logically, any consideration of the alternatives has
to be carried out near the beginning of the
process.

John Halliday: No. The promoter sets out its
proposals and should be able to demonstrate why
the alternatives have been rejected. I was
suggesting that the inquirer may have an
opportunity to redirect the promoter if a viable
alternative has not been investigated.

John Halliday: Absolutely.

11
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Fergus Ewing: It cannot be introduced—
Holyrood style—halfway through. That would not
work at all.

The Convener: I do not know whether you
heard Jackie Baillie suggest that the threshold at
which a project is regarded as nationally, rather
than just locally, significant should have something
to do with the project’s economic impact. Would
such a criterion be worth while?

John Halliday: No.
Fergus Ewing: I do not want to propose
anything that would further protract an already
extremely protracted process. I am grateful for
your evidence. Thank you.

John Halliday: I would be cautious about
making economic impact the only criterion. My
experience in public transport is that it is almost
always difficult to find public transport projects that
have huge cost benefit ratios and net present
values. That is not to say that the projects are not
worth delivering; it is simply a feature of the
science of economic evaluation, which cannot
capture all the benefits of a project.

John Halliday: On that point, I suggest that the
objective of the bill is to produce certainty about
outcomes—the process of promoting the order
would otherwise be wasted. The issues should be
bottomed out early in the process and everyone
should be on firm ground by the time the order is
promoted.

In Scotland, the STAG approach represents a
great leap forward. Colleagues in England look
north and are envious of our approach, because
although the kernel of the appraisal is the
economic case for a project—its financial
efficiency—other elements that will make a
scheme worth while are considered. Those
elements are weighed up, so that a judgment can
be made about whether a project should go
ahead. In a public transport context, the elements
that cannot be quantified are often more significant
than the quantifiable factors.

The Convener: I have one question before I
bring in other members. The bill proposal is that
only projects that are defined as being of national
significance will require parliamentary approval;
projects that are of local or regional significance
will not. Is that the right balance? Which of the
projects that are currently under consideration are
of national significance and which are of regional
or local significance?
John Halliday: As the convener might expect, I
gave some thought to that issue in advance of the
meeting—the question is a difficult one. National
significance will be defined in the national planning
framework, which is in a sense a snapshot in time.
I will give one example to illustrate why the
proposal may lead to problems.

The economic case for significant public
transport projects is usually marginal. The
Department for Transport tends to think that
projects that have a benefit cost ratio of more than
2—that means that the economic benefit will be
twice the costs—should be taken forward.
However, many public transport projects struggle
to reach a BCR of 2. I therefore urge that a
cautious approach be taken in consideration of
what projects should be given the go-ahead, so
that the broader scope of the appraisal guidance is
taken into account.

SPT is currently working up the proposals for the
Glasgow crossrail project, which has been under
consideration for some time. The project has been
debated in the Scottish Parliament—indeed, it was
the subject of an order under the previous system
at Westminster. Crossrail is not in the national
planning framework or—as yet—in the developing
rail strategy. However, the west of Scotland
contains 42 per cent of Scotland’s population and
people there, who are familiar with the project,
almost unanimously regard it as being of national
significance, although it might appear to be a local
project. The committee might want to consider the
factors that determine whether a project is
regarded as nationally significant. Will only
projects in a certain box be regarded as nationally
significant? It should be possible to lever in other
projects.

15:45
David McLetchie: I have a couple of points. I
notice
from
the
financial
memorandum
accompanying the bill that the cost to promoters of
the new system is estimated to be higher than the
cost of the present parliamentary system. Do you
accept that the new system for approval is likely to
be more expensive? Is that a reasonable
proposition?
John Halliday: I touched on that earlier, but I
have a couple of other observations. The financial
memorandum suggests that there will be
approximately £1 million in additional costs. My
observation is that the bill would shift the cost of
development of the project from later to earlier.
That is just my gut feeling, as we have not done a
huge amount of analysis on it. Although front
loading the project with work that needs to be

We must consider the dynamics of development.
We are living in a world in which things are
evolving faster than ever. Developments are being
proposed that would not have been considered 20
years ago, such as the Clyde gateway waterfront
regeneration project, which is hugely significant. In
such a context, the committee must consider how
projects are designated as being of national
significance.
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done at the front end would make it more
expensive at the start, it would probably be worth
while in respect of making the project more
efficient later on as it moves into the formal order
process.

3924

together, as with the Stirling-Alloa-Kincardine
railway. In my neck of the woods, SPT’s regional
capability allows us to finance elements of works,
although we cannot fund large projects fully.
Nonetheless, in developing a project from the
start, a fair degree of the money at the front end is
often provided by the promoter of a project. That
may be a good thing, because at least it stops
frivolous projects being generated, although those
tend to be weeded out in any case, because the
promoter must make its case to the Scottish
Executive for funding. Local authorities or
promoters tend to pump in their money at the front
end. The potential is that, if the project fails, the
promoter will lose the money. I guess that a
balanced judgment must be made on that.

David McLetchie: That was going to be my next
question. If the process costs the promoter more
because of the front-loading element, will that
additional cost be reflected in the efficiency of the
process? Do you expect the timescale of the
process of evaluation and approval to speed up in
comparison with the current system? For example,
if a current project was under the new procedure,
would it complete the approval process faster?
John Halliday: It is difficult to say yea or nay to
that. From my reading of the Transport and Works
Act 1992 and my understanding of the English
system under it, I suggest that there is probably
some efficiency to be gained and the formal stage
of the order process should be quicker. That said,
to be frank, if the scope of the work was not
sufficient, that would suggest inefficiency on the
part of the promoter and the cost of the middle
part of the process could be just as high. In a
sense, that is possibly the right way round,
because the promoter carries the burden to
develop the project.

Ms Watt: You have talked throughout about the
heavy workload of promoting a bill and the long,
drawn-out process that is involved. Should
scheme promoters be required to provide
information to objectors? What impact might that
have? Might it speed up the process?
John Halliday: I was probably referring to the
mass of technical detail. In my experience of the
management of the GARL project, we have
endeavoured to provide and make public the
technical information along the way. That has
frustrated several objectors, because despite
providing that information, we cannot provide a
host of information that is unfinished and is part of
on-going development work. For example, that
work may involve examining alternatives that fail
and so do not see the light of day, perhaps
because there has been a wrong premise that we
have discovered through scrutiny. That is the
nature of development work—it has to be done.

There is another element: it is a little theoretical,
but one needs to think about what happens to
promoters of projects for which the orders fail. Let
us consider the process as it happens today. At
the preliminary stage, the promoter is basically
given a green light, which tells it that it can start
gearing up to its project’s development. There is
still a mass of detail to be gone through, but at
least the promoter is assured that the project’s
principles have been approved.

It is important that people who are at the rough
end of projects can see appropriate information
about the stages of development. My experience
is that, through providing that information, we gain
at least some acceptance, because people can
see in a transparent way that the project is being
developed professionally. People challenge
projects. Most of them are lay people in technical
terms but, my goodness, they are certainly up for
scrutiny.

One consideration of having the money at the
front with no approval is the question of what
happens when orders fail. The promoter would
lose a considerable amount of finance from that.
However, members may reflect on the fact that
that is a strong incentive to get things right. There
is, as ever, a balance to strike.
David McLetchie: Are not the promoters of
national projects that get the green light largely
funded by the Scottish Executive for the costs of
promotion and parliamentary process? That is
certainly the case with the Edinburgh tram link
project, with which I am most familiar. I am not
entirely sure about the economics of GARL, but I
suspect that the costs of the process are
underwritten by the Executive.

The Convener: That brings us to the end of our
questions. I thank John Halliday for his evidence.
I welcome our third panel, which will give us the
local authority perspective. I welcome James
Fowlie, who is a team leader in environment and
regeneration with the Convention of Scottish Local
Authorities; Ewan MacLeod, who is a partner with
Shepherd and Wedderburn and who is appearing
on behalf of Shetland Islands Council; and
Councillor Chris Thompson, who is a member of
South Lanarkshire Council. I ask James Fowlie to
make introductory remarks on the bill.

John Halliday: I think that your premise is
largely correct. We are talking about very large
projects that, under the current system, tend not to
be within the financial capability of local
authorities. However, authorities often band
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We also want the committee to consider the
issue of “paralysis by analysis”, if I may quote
someone. The increasing need for a Scottish
transport appraisal guidance analysis and a
strategic environmental assessment in transport
projects increases costs and can add to delay.
The question is whether those types of
assessment can be simplified and kept to a
minimum so that funding is not sucked up into
assessment instead of being used on the project
itself. At the end of the day, we will end up with the
studies and assessments—and those who do
them—taking up all the money rather than it going
into the project.

James Fowlie (Convention of Scottish Local
Authorities): Perhaps unusually, COSLA does
not have particularly strong views on the bill. We
broadly support it and would certainly welcome the
speeded-up process that it proposes. The bill’s
proposals are consistent with what we have long
been arguing for in planning legislation.
Because we have heard few representations on
the bill, we have little to say today. Instead, we are
keen that the member councils that have raised
concerns be given the opportunity to express
them. We therefore invited South Lanarkshire
Council and Shetland Islands Council to provide
the committee with their views. I understand that
other councils will be heard at a future meeting. If
specific issues are raised, we will deal with them in
the course of the questioning.

My final point is on deadlines, which are hugely
important to all of us. Speaking for myself, I know
that I work far better to deadlines; I am sure that
other people would agree. People all the way up to
the minister should have deadlines throughout the
transport project process. It is only fair that
deadlines regarding dates and how long things
should take be applied to everyone in the process.
By doing that we would get far more efficiency and
timescales would be met, which would make the
process better.

Councillor
Chris
Thompson
(South
Lanarkshire Council): My council welcomes the
Transport and Works (Scotland) Bill. I am sure that
we would all welcome anything that would speed
up legislation for delivering transport projects.
However, a few issues around the bill are worth
considering. Having said that, I ask members to
remember that I am a councillor and a lay person,
and not an engineer or even a lawyer.

That is all I have to say, but I am of course
happy to take any questions—if I can answer
them.

It appears from the figures—I heard a committee
member discussing this earlier with the previous
witness—that the application costs for large
schemes could be high. Application costs could be
anything from £10 million down to about £1 million
for smaller-scale schemes. As we heard, in order
to deliver a project such costs would be required
up front. Even given what John Halliday had to
say, we should consider whether that would
discourage promoters from taking on specific
projects. We believe that in order to ensure that
more projects are brought forward, consideration
should be given to identifying a funding stream
that would enable the promotion of projects.
Perhaps it could be similar to the previous public
transport fund preparation pool. That could be a
way of tipping the balance, in some cases.

16:00
Ewan MacLeod (Shepherd and Wedderburn):
My remit this afternoon, on behalf of Shetland
Islands Council, is relatively narrow. The council
supports the principles behind the Transport and
Works (Scotland) Bill; in particular, it supports the
principles behind one of the proposed changes to
the Roads (Scotland) Act 1984. From the
submission that I have made on behalf of Shetland
Islands Council, it will be apparent that the council
finds itself in a peculiar situation. Because of a
particular objector to a particular council project,
the project is subject not to the normal inquiry
process but to a special parliamentary procedure.

On the primary function of local authorities, the
explanatory notes refer to there being no
“significant financial impact” because of the
expected limited frequency of applications through
the
proposed
process.
Although
South
Lanarkshire Council and, I am sure, other councils
would acknowledge that the main reason for the
bill’s introduction is to make the process more
efficient and simple—compared with that for
private bills—there could be significant additional
funding requirements for local authorities to
provide the necessary transport and planning
resources. We all in local authorities know how
difficult that would be at the present time. I am
sure that members realise that planners are few
and far between, and that civil engineers are even
rarer.
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The difficulty for the council is about not
openness and transparency, but paralysis. In this
case, it is not paralysis by analysis but simply
paralysis of process. As other submissions on the
bill show, the special parliamentary procedure has
been used very rarely—only twice in the past 60
years at Westminster, I think. It has never been
used in the Scottish Parliament, and that brings
difficulty because officials in the Executive and the
Parliament are wary of what is novel or what has
not been done before.
Shetland Islands Council wishes to be able to
take projects to a determination stage—which
would allow the openness and transparency that
we all want in the decision-making process—and
to put its case to an independent third party.
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always that local authorities come looking for
money but can never tell you how much; up to a
point, I would bow to that criticism. We had such a
fund before, and I think that we should consider
setting up a similar fund and let people try to take
money out of that to put together those projects.
John Halliday hinted at how difficult it is to get
such initiatives together.

The Convener: I open up the meeting to
questions.
Michael McMahon: I want to come directly to
Chris Thompson. You seem to have hit on a major
plank in the proposals in the bill.
John Halliday regarded application costs as a
good thing, because they would prevent the
proposal of frivolous projects. Your argument is
that an application cost of between £1 million and
£10 million could prevent good projects from
coming forward.

I have served on the SPT and am now on the
regional transport partnership. My concern is
about the amount of time that it takes us in this
country to get major projects together and about
the fact that costs run away with themselves. The
M74 extension is a good example of a project that
has taken many years before we were able to take
that work forward. We need more projects and we
need good projects. Let us not lose that for the
sake of a small amount of money.

Over a long period, the committee has heard
from local authorities that are concerned about
overbureaucratic requirements. They have put
together projects but have then found that, having
put in all the time and money, the funding stream
was not available. Is there not a danger that, if a
transport fund pool were put together, we would
be returning to those days? If that happened, a
local authority might not achieve its ends after
presenting a project. That possibility—although I
take Jim Cannon’s paper seriously—will be a
major consideration that might put people off
presenting a project in the first place.

Michael McMahon: My next question might be
better directed at James Fowlie. I do not want to
dwell on a constituency interest, but I would like to
give an example from my constituency. Chris
Thompson alluded to the M74 extension, which is
an important project, but its knock-on
consequence is that it will put pressure on the
Raith interchange; as a result, we must consider
how much money would be available to make the
necessary changes at Raith to take account of the
M74 extension project. Can some sort of analysis
be done on that? Has COSLA done that analysis,
and could some paperwork be produced to give
the committee an idea of the type of funding
streams that we would be talking about?

Councillor Thompson: That is a very important
issue, but a balance has to be struck. We all want
good transport projects to come forward. We are
crying out for them in many parts of Scotland, and
it would be a great pity if projects were held back
only because of the up-front requirements for
finance.
I am not suggesting by any means that a pool
should fund projects entirely. John Halliday’s point
was well made. There has to be some pain for the
promoters of schemes, and the pain will be that
they have to put in money and time. However, the
schemes have to be the right ones. They have to
be schemes that can be argued for, and hearts
and minds have to be won over.

James Fowlie: The simple answer is no: we
have not done that analysis. I will consider with my
finance colleagues whether we can do such
analysis and we can come back to the committee
with some information. I take your point, but what
we are really looking for is a level playing field,
and there are a number of projects in which the
Executive is at an advantage because it holds the
purse strings, while some equally good local and
regional projects might not go ahead if money is
not made available.

My council and I have found ourselves on the
point of taking forward very good schemes that
have then slipped because other schemes were
regarded as more important at the time. That sort
of thing will happen, but the difference would be
that the people making the decisions would have a
choice of very good schemes in front of them.
There would be options on how to spend the
money. We need options and we need more of
them, and I think that some funding would help
with that.

Fergus Ewing: I am sympathetic to the points
that Councillor Thompson has made about
paralysis by analysis and about the cost and the
time burden of environmental impact assessments
and the like. I share those criticisms of the whole
process, and they concern me a great deal.
The Executive has now created the RTPs;
Councillor Thompson mentioned that he is now a
member of an RTP. The legislation did not
determine what powers the RTPs would have, but
it is clear that each has to produce a broad
strategy in its first year or 18 months. I argued—
unsuccessfully, as it happened—at stage 3 of the
Transport (Scotland) Bill that it would make sense
for an RTP to draw up a list of the top 10 projects

Michael McMahon: Have you calculated how
big that pool would be? How much would the
Scottish Executive have to make available to
COSLA? It might be fairer to put the question to
COSLA rather than to South Lanarkshire Council,
but what type of fund are we talking about?
Councillor Thompson: Unfortunately, I do not
have a feel for that. I suppose that the criticism is
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in its area, so that there is a distinction between
what is essential and what might be merely
desirable and therefore not in the top 10. That
could be done for Glasgow, Edinburgh, the north
and the south; I know that Shetland is doing its
own thing.

and by putting together and delivering the projects.
That is the way forward and I hope that we in the
west of Scotland can do that. We have made a
good start and we want to keep going with it.
Mike Rumbles: My question is directed to Ewan
MacLeod. I am a relatively new member of the
committee, so I hope that I am not speaking out of
turn. However, this is the first time in my seven
years in Parliament that a lobbying company has
given evidence to a committee on behalf of
somebody else. Am I right in thinking that that is
what Shepherd and Wedderburn is?

Somebody has to set priorities. Do you feel that
the RTPs should make top 10 recommendations
to the Executive? Should we be getting on with
that so that we can have a preparation pool of
such projects and so that there are always a few
schemes that can be brought forward in case of
unexpected delays to major schemes such as the
M74? I know that, if the Dalkeith bypass had not
been ready, there would have been nothing for the
heavy engineering sector in Scotland to do.
Fortunately it was ready, because this committee
had urged the Executive to introduce a preparation
pool 18 months before, and on that occasion the
Executive seemed to listen to us. Do you agree
that there should be prioritisation and that the
RTPs should perhaps play the primary role, in
consultation with COSLA, with the councils and
with others, to allow us to achieve a quicker
process and to have more candidate projects than
there have been in the past?

Ewan MacLeod: Absolutely not. Shepherd and
Wedderburn is one of the top legal firms in
Scotland. I am a partner in the planning and
environment group of Shepherd and Wedderburn.
Mike Rumbles: So you give legal advice to the
council?
Ewan MacLeod: Yes.
Mike Rumbles: I am interested in the issue of
democratic accountability. You are concerned
about the bridge from Bressay to the mainland in
Shetland, to which Lerwick Port Authority has
registered an objection.

Councillor Thompson: I certainly agree with
the premise that the setting up of the RTPs is a
huge step forward. My personal view is that the
RTPs must now prove their worth by coming up
with the type of projects and transport strategy that
will take us forward. In the west of Scotland, we
were fortunate in having two previous
organisations that we could put together. We have
a good staff base and, up to a point, we are off to
a flying start.

According to the Transport and Works
(Scotland) Bill, the council would put forward a
proposal to the minister, who would appoint an
independent reporter to consider the issue and
report to the minister. The scheme in question is
not national or of national significance, so it would
be up to the minister to decide whether he
approved the scheme. Do you think that that is a
good example of the democratic process?
Ewan MacLeod: Yes. I want to draw one point
to your attention. The scheme that Shetland
Islands Council is interested in is a bridge that is
being promoted under the Roads (Scotland) Act
1984. All that the Transport and Works (Scotland)
Bill will do, if it is passed, is remove the need for a
special parliamentary procedure. At the moment,
there are orders that are sitting with the Scottish
Executive for allocation to a reporter for an inquiry
to take place into a number of orders that the
council requires, including an order under the
Coast Protection Act 1949 and a compulsory
purchase order to acquire certain pieces of land
that do not currently belong to the council. If it is
passed, the Transport and Works (Scotland) Bill
will simply put the roads scheme on the same
footing as other orders that the council requires for
the same project.

At the moment, that transport strategy is being
put together. It has to identify where we believe
that the regional transport partnership needs to go.
We need to be able to say that to you and to
others, and the constituent authorities and others
need to argue out what the priorities are and
where they lie. You can imagine that that will not
be a particularly easy thing to do. However, at the
end of the day, we cannot hold you to account for
not doing those jobs if we are not willing to say
what we want. I take on board exactly what Fergus
Ewing has said. We should be saying what we
believe the main projects should be and where we
think the money should be spent, and that we
have a prepared list of projects that can be
proceeded with if there should be any slippage. I
admit, however, that I always like a bit of slippage
as it can be a useful way of levering in a bit more
money.

To address your question directly, I would say
that the Minister for Transport—like all of you—is
an elected MSP. He is bound to follow the
legislation that has been set out by the Scottish
Parliament or Westminster. Both the minister and
the independent reporter, who has been appointed

The John Hallidays of this world have a lot of
experience and knowledge and that pool has to be
used. The RTPs have to earn their keep by
painting a vision that this Parliament will buy into
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by him to consider the issue of impact on
navigation, which is the crux of the matter, will
have to apply the various tests that are set out in
the legislation. The environmental impact of the
bridge and its social and economic impact will also
have to be considered. All those matters will have
to be brought together in one comprehensive
report, which will make a recommendation to the
minister on whether the proposals should go
ahead. The minister will have the opportunity to
consider the report. If either the reporter or the
minister goes wrong in the analysis that they have
undertaken, there is obviously recourse to the
courts.

3932

of the M74, which is perhaps not one that I would
have chosen, but it is an example of how things
can go if it is felt that the process has gone awry.
In Scotland, we currently operate a system
whereby significant development projects that go
through the planning regime or the process of
consent under the Electricity Act 1989, such as
power station inquiries, wind farm inquiries and
major regeneration projects, some of which have
budgets of hundreds of millions of pounds, are
subject to the sort of process that I am advocating.
In that process, an independent reporter with
specialist expert knowledge in his or her field—or
perhaps more than one—hears evidence and
makes recommendations to the relevant minister.
As far as I am concerned that process works very
well in practice. I do not see why a distinction
should be drawn between major development
projects of that nature and this proposal, which—
ultimately and in the general scheme of things—is
on a relatively small scale.

If the nub of your question is whether the
process is likely to be any less open, transparent
and democratic, my answer is no—I do not believe
that it would be.
16:15
Mike Rumbles: Surely a parliamentary system
in which a parliamentary committee goes through
a process of taking evidence in public and
producing its report is an entirely different kettle of
fish from what is proposed in the bill. The minister
would receive the report, which is not published,
from the independent reporter. As we have seen
with the M74, the minister can decide to reject the
report’s recommendations.

Fergus Ewing: I am unsure about a couple of
issues, but perhaps Mr MacLeod can help me out.
Your written submission confirms that
“A bridge to Bressay has been an aspiration of Shetland
Islands Council since the mid 1970’s”

and states that
“corridors are safeguarded in the current Shetland Local
Plan. The project is also specifically listed in the Council’s
Corporate Plan and the Local Transport Strategy.”

I am puzzled by your response, because I feel
that the process would not be as democratic or as
open as it is at present. However, we must
balance that with the advantages of the bill
because we would get rid of the bureaucracy and
everything else. When we pass a bill such as
this—if we pass it—which is all about generalities,
evidence such as yours is interesting because it
gives us a specific example that is pertinent to the
decision makers. I want to ensure that we do not
pass a law that sounds fine in principle but which
turns out in practice to be very much less than
open and transparent.

That has been the case for four decades now.
Why has not the council submitted a proposal to
Parliament to deliver that project?
Ewan MacLeod: If you are talking specifically
about the current project, the answer is that, when
the initial orders were promoted—the roads order
in particular, which is the one that triggers the
private legislation aspect that I am here to
discuss—an objection was received from the
Lerwick Port Authority. The council, as a
responsible local authority, undertook significant
consultation and discussion with the port authority,
and has embarked on a process of facilitation in
an effort to remove the port authority’s concerns
and ultimately to remove its objection to the
proposals. Sadly, that has not been possible, and
we are only now at the final stage where it has
become apparent that the council has no option
but to pursue the private legislation route. I hope
that that answers your question.

Ewan MacLeod: Your question raises a couple
of issues. As far as openness is concerned, when
a reporter is appointed there will be a public
inquiry at which anyone with anything relevant to
say will be entitled to appear or to be represented.
The reporter will have to take into account any
relevant representations. I accept what you say
about the report of the inquiry not being published
until after the minister has made his decision, but
the report and the minister’s decision will
ultimately become public.

Fergus Ewing: It does not really, because you
stated in your earlier evidence—unless I
misunderstood or misheard it—that applications
had been with the Executive in 2004. What
puzzles me is why the applications had to be
submitted to the Executive—a local authority can
be a promoter and local authorities have been and
are promoters, so why bother with the Executive?

As I said, if something has been missed, if there
is a feeling that the minister has taken into account
irrelevant considerations, or if the procedure has
not been followed properly, there is the opportunity
for recourse to the courts. You used the example
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Could not Shetland Islands Council simply have
come to Parliament, as other councils have done,
to be the promoter of its project?

parliamentary procedure would have applied only
if the port authority had objected to, and had
maintained its objection to, the proposal under the
roads legislation. It is as a result of—I do not want
to use the word “failure”—the fact that the
facilitation process has not been able to resolve
the issues that we are now at a stage where a
private bill is required.

Ewan MacLeod: There is probably a significant
issue of the legislative competence of any such
act. The only reason that an act of Parliament—a
Bressay bridge bill, if you like—would be
competent at this stage is because of the
provisions of the Roads (Scotland) Act 1984,
which invoke special parliamentary procedure.
Without an objection from the Lerwick Port
Authority, because of the bridge’s impact on
navigation, the council can competently promote a
roads scheme under the current roads legislation,
can competently promote an order seeking to
interfere with navigation under the Coast
Protection Act 1949, and can competently promote
the relevant orders under compulsory purchase
legislation. That being the case, it is my
understanding that the Parliament would most
likely say that there was no need for a private bill
because the council had sufficient powers under
other pieces of legislation. The distinction that I
would draw between that and the likes of the
Edinburgh tram bills, for example, is that, in the
case of the tram bills, the City of Edinburgh
Council did not have all the powers that it required
to construct and operate the tram. That is why a
private bill was sought in that case.

Fergus Ewing: I understand that the
parliamentary procedure is required because there
is an unresolved objection. However, almost every
proposal that has come before the Parliament has
attracted a substantial number of objections—
there were major objections to the Edinburgh
Airport Rail Link Bill—but that has not stopped
local authorities or conglomerates of local
authorities employing an agent and bringing
forward proposals. For how long has the objection
been extant and for how long has it been clear that
the objection has not been capable of being
resolved? If that situation arose in 2004, should
not the council have sought parliamentary time for
the Bressay bridge proposals in 2004?
Ewan MacLeod: Part of the difficulty with
seeking parliamentary time at that stage is that an
informal policy operates within the Parliament that
does not allow for more than three private bills to
be before the Parliament at any one time. I
understand that that is because of the imposition
on parliamentarians’ time. I believe that since the
introduction of the private bill procedure, which
currently still applies, there have always been
three private bills before the Parliament, so there
simply would not have been space for the
proposal in the parliamentary timetable. The
discussions have been going on for some time
and the Scottish Executive has encouraged them
to continue, probably in an effort to avoid the
situation in which we find ourselves.

Fergus Ewing: I am still pretty puzzled,
because your written submission states that
“section 76 of the 1984 Act requires the consideration of
the Road Scheme to be subject to special parliamentary
procedure.”

That seems absolutely clear and I was trying to
understand your paper on the basis that Shetland
Islands Council’s view of the law—presumably
informed by Shepherd and Wedderburn—is that
you need to have the parliamentary procedure.
However, you have gone on to say that you
suspect that the Parliament would take the view,
for other reasons, that the procedure would not be
appropriate. Is not that more of a legal dispute
than a policy issue? Am I wrong in understanding
that the failure seems to be on the part of the
council, for not coming forward with its proposal in
the way that other local authorities have done?

Fergus Ewing: No doubt the Minister for
Transport will enlighten us when he comes before
us next month.
The Convener: That brings us to the end of
questions for the panel. I thank Ewan MacLeod,
James Fowlie and Councillor Chris Thompson for
their time.

Ewan MacLeod: If the council had promoted an
order under the roads legislation and there had
been no objection from the port authority, there
would have been no requirement for private
legislation and the special parliamentary
procedure would not have kicked in. If the council
had promoted an order under the roads legislation
and the port authority had objected, but if, through
the negotiation and facilitation process, it had
been possible to remove the port authority’s
objection, the special parliamentary procedure
would not have kicked in either. The special
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SUBMISSION FROM SHEPHERD AND WEDDERBURN ON BEHALF OF SHETLAND ISLANDS
COUNCIL
Shepherd and Wedderburn has been appointed by Shetland Islands Council to represent their
interests in connection with the promotion of various orders under the Roads (Scotland) Act 1984
and other legislation to facilitate the construction of a bridge between the Shetland mainland at
Lerwick and the Island of Bressay. One of the objectors to the Orders is the Lerwick Port Authority
which has concerns about the impact which the bridge would have on the navigable channel of the
Bressay sound. As a result of their role and function as Navigation Authority for the stretch of
water in question, section 76 of the 1984 Act requires the consideration of the Road Scheme to be
subject to special parliamentary procedure.
A bridge to Bressay has been an aspiration of Shetland Islands Council since the mid 1970’s and
corridors are safeguarded in the current Shetland Local Plan. The project is also specifically listed
in the Council’s Corporate Plan and the Local Transport Strategy.
We note the comments by the Minister for Transport and Telecommunications in the Forward of the
Consultation Paper on the proposals for a new approach to delivering public transport infrastructure
developments. The Minister notes that "currently… major rail infrastructure projects are subject to
a distinctive parliamentary procedure. This has proved to be unduly burdensome, technical and
complex. The private bill process can also be intimidating for promoters and objectors to
development proposals."
The Minister goes on "we are… keen that any new process should be simpler for promoters and
objectors than the existing private bills process while retaining the core principles of fairness,
transparency and technical scrutiny".
On behalf of our clients we support and endorse the Minister's statements and suggest that they
apply equally if not more so to the situation in which Shetland Islands Council finds itself. The
difficulty which the Council has faced for some time now is that because of the relatively unique
circumstances of this project, the complexity of the procedure and the limited resources available to
the Parliament it has not been possible to obtain an airing of the issues before any independent
third party who can determine one way or another whether the impact of the bridge proposed by
the Council is acceptable or nor in the context of not just the navigational requirements of the Port
Authority but also the environmental impact on the wider surroundings and other affected parties.
The inability of the Council to date to take matters forward through the process through no fault of
its own has significant implications for what is a relatively small community. Uncertainty is created
for landowners who may be affected by the proposed bridge. Uncertainty is created for the Council
in terms of capital funding expenditure and the availability of grants to assist with the construction
of the bridge. Uncertainty is created for the Lerwick Port Authority by virtue of the fact that it does
not know at this stage whether a third party will ultimately rule in favour of the bridge going ahead
or against it. That uncertainty may in itself prevent investment decisions being taken on the future
development of the port.
The Orders under the 1984 Act that the Council requires to construct the bridge were promoted by
the Council and submitted to the Scottish Executive in June 2004. Had it not been for the
peculiarities of the special parliamentary procedure arising by virtue of Section 76 we think it likely
that a public inquiry into the Orders would have taken place by autumn 2005 at the very latest.
Whilst it is always difficult to anticipate reporting and decision making timescales following a public
inquiry we think it is reasonable to presume that a decision on the Orders would have been made
public by now. Unfortunately because of section 76 the Council and other interested parties are
not yet even at a stage where they can estimate when a Parliamentary Inquiry into the bridge
proposals could take place. We submit that at a time when environmental justice and speed of
decision making are being placed at the top of the agenda by Ministers in the context of the
Planning regime it cannot make sense for the Scottish Parliament to allow delays of this kind to
continue.
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Against that background it is our submission on behalf of our clients that the removal of special
parliamentary procedure from the 1984 Act is an entirely appropriate course of action. We would
emphasise that the removal of SPP will not in any way diminish the level of information to be
provided in support of the bridge orders or indeed the scrutiny which is required of that evidence
and the justification for the order. We refer in particular to section 76 of the 1984 Act which
requires Scottish Ministers before making or confirming any order for a bridge or tunnel to "take
into consideration the reasonable requirements of navigation in the waters affected by the order or
scheme". Section 76(2) contains a list of documents to be provided in support of such a bridge
including "such plans and specifications as may be necessary to indicate the position, clearances
for the passage of vessels and dimensions of the proposed bridge". These matters are additional
to the detailed requirements of the Environmental Impact Assessment Regulations 1999 which
require the promoter of any relevant transport project such as the Bressay Bridge to provide a
significant amount of information to the Scottish Ministers, to the various consultation authorities
referred to in the Regulations and to the public at large.
Returning to the matter of determination it is our understanding that the proposals contained in
Schedule 3 to Transport & Works (Scotland) Bill would simply remove any reference to special
parliamentary procedure on the 1984 Act. That being the case the issue of navigational impact
arising from the bridge and the relevant road orders would be considered by an independent
reporter appointed by the Scottish Ministers to make recommendations to them on whether or not
to approve the orders in question. The reporter will undoubtedly be an official of the Scottish
Executive Inquiry Reporters Unit. He or she will most likely conduct any inquiry under the terms of
The Compulsory Purchase by Public Authorities (Inquiries Procedure) (Scotland) Rules 1998 and
Scottish Ministers do of course have the power to appoint an additional assessor to give specialist
advice on the evidence which is to be heard at the Inquiry. There should be no reason that the
consideration of any proposal such as the bridge to which we refer in such a manner should be any
less open or transparent than the process which currently applies in terms of the appointment by a
parliamentary bill committee of an independent assessor.
In all the circumstances on behalf of our clients we submit that there can be no reason for retention
of Special Parliamentary Procedure under the Roads (Scotland) Act 1984. The recognition by the
Transport Minister in relation to motorway and significant rail projects that the private bill procedure
is unduly burdensome, technical and complex applies equally and indeed more so in relation to a
project of the nature that the Council is involved in. We therefore submit on behalf of our clients
that the relevant provisions of the Transport and Works (Scotland) Bill removing the reference to
special parliamentary procedure from the 1984 Act should remain in place unaltered.
SUBMISSION FROM SOUTH LANARKSHIRE COUNCIL
Question 1 (Paragraph 4.9, page 7):- Are there any other transport works beyond rail, guided
busways and inland waterway developments that should be within the scope and if so why?
The only other transport works that could be considered would be the development of major trunk
road schemes. A discussed in paragraph 4.8, we would agree that the existing procedures may be
sufficient. However, should this new procedure be adopted and be seen to have expedited the
delivery of major transport projects, then there should be an opportunity for expanding the scope in
the future to include the development of major roads projects.
Question 2 (Paragraph 4.16, page 8):- What reasons exist for lengthening or indeed shortening the
6 month minimum designated statutory pre-application period between the promoter publicising the
initial proposals and presenting an application for an Order to the Scottish Ministers?
The 6 month period would seem reasonable for informing those affected if the promoter is also
allowed to try to resolve objections during this period.
Question 3 (Paragraph 4.19, page 8):- What process should apply to enable a promoter, without a
statutory right, to enter land to conduct preliminary investigations?
If the promoter cannot voluntarily agree access arrangements with the landowner then there should
be a process whereby they can apply for permission to access the land. The Scottish Executive
would have to consider if they or a local authority would be responsible for granting such
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permission, setting conditions and ensuring compliance with access conditions. If this duty is
placed on local planning authorities then they must be given the appropriate resources and powers.
The promoter would have to liaise with each landowner and give adequate notification of when they
are allowed access, what activities are proposed and how long they will take. The promoter would
have to include notification of the appropriate contacts at their own organisation and the
organisation responsible for access permission in case there is a dispute during these preliminary
investigations. Resources would be required for monitoring these investigations and powers would
be necessary to take appropriate action against any promoter who exceeds their entitlement or
causes excessive damage. Further powers may also be needed to ensure landowners do not
prevent or hinder access.
The promoter should be responsible for recording conditions prior to commencement, during and
after completing work so that any requests for compensation can be dealt with. However, the
promoter should advise the landowner that they should also record conditions before, during and
after works in case there are disputes about damage and disturbance. A process for dealing with
compensation claims would have to be developed.
Question 4 (Paragraph 4.22, page 9): - What documentation should be supplied by the promoter in
support of the application? Is there sufficient information contained within the proposals?
Depending upon the nature of the project and its overall impact, the project should be assessed in
line with the Scottish Transport Appraisal Guidance (STAG) and if necessary subjected to any
necessary Environmental assessments. It is suggested that a STAG Part 1 is all that would be
required at this stage.
The promoter’s application should also identify how the proposal impacts on the National Transport
Strategy, Regional Transport Strategy, Local Transport Strategy, and relevant Structure Plan and
Local Plan policies. The application should also be supported by appropriate environmental
assessments (e.g. EIA and SEA).
If available, the promoter should provide letters of support in principle from appropriate
organisations (e.g. Network Rail, local authorities etc.).
Question 5 (Paragraph 4.25, page 9):- What are the implications of reducing the time period for
objections from 60 to 42 days?
A reduction from 60 to 42 days would seem appropriate and likely to expedite progress of projects.
While it is acknowledged that it may be difficult for some individuals or organisations to prepare
objections, if they have been part of the 6 month consultation period then they would have had
sufficient time to prepare objections. Care would have to be taken to ensure that everyone
informed of the project during the initial 6 month period is made aware of the formal objection
period.
Question 6 (Paragraph 4.40, page 12):- Are there any reasons why, once the Scottish Ministers
have determined that the application meets the procedural conditions and the specified criteria
conditions, that the application should be considered by the Scottish Parliament prior to public
examination of the objections?
We do not see any reason for the application to be considered by the Scottish Parliament at this
stage as, given the considerable workload already placed upon the Parliament, seeking their views
could lead to substantial delays. In any case, under the process being proposed, the Scottish
Parliament still has an opportunity to make a decision on the application once all the objections and
evidence has been fully investigated.
It would seem appropriate for Scottish Ministers to approve an unopposed application at this stage.
However, it would seem inappropriate for them to reject such an application without giving the
promoter an opportunity to present the proposal through the detailed consideration stage.
Clarification on the procedures to deal with unopposed applications should be provided.
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The Scottish Ministers may wish to determine an application for a proposal which is clearly
unacceptable, so as to avoid objectors and the promoter unnecessarily going through the detailed
consideration stage.
Question 7 (Paragraph 19, page 6):- Are there any reasons for extending Parliamentary
consideration and approval of projects beyond those contained within the NPF? Do you agree that
it should be possible for the Scottish Ministers to designate other transport related projects not in
the NPF for Parliamentary consideration should they see fit?
We would agree that if other national transport related projects are developed, which are not
contained within the NPF, then Scottish Ministers should have an opportunity to designate them for
Parliamentary consideration if necessary.
Further Comments
Whilst we appreciate the principle of what is being proposed, there is some concern over the
possibility of certain aspects of a proposal not being fully considered due to them being dealt with
at the same time as part of the overall project (e.g. TRO’s being considered at same time as
Environmental issues).
In relation to the requirement for the promotion of Road Orders (e.g. CPO’s, Line Orders and
Stopping Up Orders), it is not clear as to what procedure would be followed. At present only
Government bodies, or those representing those bodies, can promote such Orders. Would there
be a need to change the appropriate legislation and at what stage would these Orders be
promoted?
Comments relating to Paragraph 4.5 page 3
Criteria will have to be developed for identifying affected persons who will need to be notified of
proposals. Where will details of proposals be displayed for public consideration? Will it be at the
Scottish Executive, local authority offices, public buildings etc?
Comments relating to Paragraph 4.11 page 7
The Promoter should consult and take on board comments from the planning authority and other
statutory and non-statutory bodies etc.
As discussed earlier, the promoter’s application should identify how the proposal impacts on the
National Transport Strategy, Regional Transport Strategy, Local Transport Strategy, and relevant
Structure Plan and Local Plan policies. The application should also be supported by appropriate
environmental assessments (e.g. EIA and SEA).
Comments relating to Paragraph 4.14 page 7
The Promoter should include Transport Scotland in pre-application consultations.
Comments relating to Paragraph 4.15 page 8
The Promoter should also consult Community Councils.
Comments relating to Paragraph 4.35 page 11)
It seems unreasonable that once an application has been rejected, due to a breach of procedure or
fails to meet one or more of the statutory criteria, it cannot be re-presented without substantial
revision. Is there any scope for proposals to be accepted, subject to conditions that ensure the
necessary criteria are met?


206

22

3939

12 SEPTEMBER 2006

3940

evidence at the consideration stage and attended
the parliamentary debates, so we have some
knowledge of the proceedings that take place in
public. We are more than prepared to take
questions on the range of activities in which we
have been involved.

Scottish Parliament
Local Government and Transport
Committee
Tuesday 12 September 2006

The Convener: Thank you for those remarks.
What advantages do you envisage the Transport
and Works (Scotland) Bill will bring? If you had
been able to operate under the new regime rather
than under the private bills system, how much
improvement in the delivery time would there have
been?

[THE CONVENER opened the meeting at 14:01]

Transport and Works (Scotland)
Bill: Stage 1
The Convener (Bristow Muldoon): I call
today’s meeting of the Local Government and
Transport Committee to order. We have received
apologies from Tommy Sheridan, David McLetchie
and Sylvia Jackson, and Maureen Watt has
informed us that she will be late because she has
been delayed on her journey to Edinburgh.

Bruce Rutherford: Both of us will have
comments to make, so we will just jump in. If you
would like us to expand on anything, we would be
more than happy to do so.
The private bills system proved to be successful
for us, but we found it tortuous. One member
mentioned in the final stage debate that the
process took two and a half years, so any system
that would cut the length of the process would be
beneficial. The fact that the new approach—which
involves people sitting round a table with a
reporter—is similar to the one that is adopted in
planning inquiries will be an advantage. It will
certainly mean that people are more focused, we
hope over shorter timeframes.

The only item on the agenda is further
consideration of the Transport and Works
(Scotland) Bill at stage 1. I welcome to the
meeting Bruce Rutherford, who is the Waverley
railway project director and who works for Scottish
Borders Council, and Douglas Muir, who is the
transportation policy manager for Midlothian
Council. I invite you to make introductory remarks.
I expect that you will want to tell us about your
experience of progressing the Waverley Railway
(Scotland) Bill. As well as that, perhaps you could
comment on how you think the Transport and
Works (Scotland) Bill will affect how such projects
are advanced in the future.

As well as giving evidence to the committee, I
am involved in a local plan inquiry back in the
Borders, which is concentrated into three months.
If we can use the proposed legislation to shorten
the period for consideration of projects, so that
everyone is at the table at the same time to
discuss it, that will be very effective.

Bruce Rutherford (Scottish Borders Council):
We have no prepared notes—we bring just our
experience to the table. I invite members to ask
questions and I look forward to a lively debate. We
are survivors of the private bills process and we
have the scars to prove it. Our experience should
be beneficial to people who follow us.

Douglas Muir (Midlothian Council): I echo
Bruce Rutherford’s sentiments. This is not a
criticism of the parliamentary process, but our
approach was dictated by parliamentary
timescales, which include summer recesses and
so on. That made it difficult for the promoter to
plan its workload and to keep moving forward, and
it made things difficult for the objectors. We spent
a considerable amount of time bringing MSPs up
to speed on technical issues that a technical
person might have been able to deal with more
quickly. That is no criticism of MSPs—I would be
in the same position if something that I did not
know or understand were thrown at me. Much time
was spent on covering background; I hope that the
proposed new process will speed that up.

The fact that Douglas Muir and I have been
involved in the Waverley project since the early
1990s reflects how long major projects sometimes
take to come through the various stages,
beginning with the structure plan and the local
plan. Our work has included participation in
feasibility studies, early consultation and the
option appraisal process, in which Scottish
transport appraisal guidance criteria are used to
decide which route and which mode of transport
would be best. We have been involved in the
preparation of environmental statements and an
appropriate assessment on the length of the route
that runs through a special area of conservation.

We dealt both with objectors and supporters of
the Waverley project, quite a few of whom were
put off by the formal parliamentary process. A
more relaxed environment involving a reporter
might suit such people a bit better. They might
open up more, which would produce a better
debate. We also had a problem in that we did not

As well as giving evidence on the general
principles of the Waverley Railway (Scotland) Bill
at the preliminary stage, we provided further
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have the opportunity to cross-examine objectors
when they said something that was obviously
wrong. In a reporter’s inquiry, we can tease out
exactly what objectors mean or question the line
that they have taken. We were able to do that only
in written evidence that was submitted to
Parliament after the event, which made it difficult
to follow a line of conversation.

Land Aspects Limited carried out the land
referencing for us. We came across one or two
real difficulties. One of the first was that there is no
obligation on landowners, tenants, property
owners or agents working on behalf of landowners
to fill in the forms in an honest fashion. That is not
to say that they did not do so, but we know that
one or two of the returns that we got were vague
to say the least, and downright unhelpful in some
instances. We have to establish ownership of the
land at an early stage.

Bruce Rutherford: We quickly discovered a
problem that we christened “people pain”. People
really suffered because of the time it took to get
through the process. Some people had lived with
the project for two or three years before we came
on the scene to try to deliver it through Parliament.
People would ask simple questions, such as
whether they should paint their outside windows,
because there would have been no point in their
doing that if their house was to be bought.
However, we could not provide them with certainty
about when the project would be delivered and
whether it would be a reality within two or three
years.

The Convener: Thank you. That was a
comprehensive reply.
Paul Martin (Glasgow Springburn) (Lab):
Douglas Muir referred to the committee’s ability to
tease out information, given some of the
specialities that are involved. How would a
reporter do that differently? What information
could a reporter extract that a group of MSPs
could not?
Douglas Muir: I do not think that there was a
problem with teasing out information; the
committee did a very good job of teasing out
information from us, but we spent quite a lot of
time explaining some of the technical issues. That
is natural, because we were talking about
technical aspects of railway design and operation,
which are difficult for a lay person to grasp. The
committee was good at drawing out information
from us; it obviously had advisers in the
background who helped with that. The issue was
more the time that was spent explaining things. If
the reporter was a technical person, such as an
engineer or railway person, we would not spend
much time discussing how signalling systems
work, for example. The new process might save
time in that regard.

There is another issue that affects discussions
with the general public. When taking forward a
private bill, one has only so much detail on the
design of the project, because promoters will not
commit to spending £2 million or £3 million to work
up full detailed designs unless they know that the
project will go ahead. I do not know whether the
situation will be different under the proposed
legislation. People expect us to give them answers
in minute detail; they may want to know whether a
fence will be put at the bottom of their garden. We
have to try to manage such questions. In the
planning process, people are aware that we do not
always have such details, so adoption of that
model may help us to manage expectations. It will
not cut out all the pain that people experience, and
they will continue to have issues hanging over
their heads, but they will understand what point
has been reached in the life of the project.

Paul Martin: You are expecting a specialist for
each inquiry. For a roads project, you would want
the reporter to be a roads engineer, but there will
be aspects of technical information on which a
reporter will not necessarily be an expert.

Another issue—which we still face—is access to
land. Under the private bill process, we have no
powers of land entry at an early stage in a project,
so we are delighted that such powers will be
included in the new order-making system. It is
important to ensure that promoters have statutory
powers of early land entry. When they are working
up the details of proposals, they may want to
speak to landowners about ownership, to carry out
topographical surveys or to do preliminary
geotechnical work: they need the power of entry to
do that. At the moment, we have to buy our way
in. We have to negotiate on every occasion with
every landowner. Over the length of the Waverley
route, 465 landowners are directly in the path of
the railway. Some are more helpful and
considerate than others, but if people oppose the
scheme, it can be difficult—if not impossible—to
negotiate with them to get detail.
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Douglas Muir: That is correct—I would not
expect a reporter to be an expert on everything,
but I would anticipate their being a specialist in at
least the major part of the project. Although we
promoted a railway scheme, we have had to divert
roads and provide car parks, so we have had to
deal with roads issues as well as rail issues.
However, the rail issues were predominant. A road
scheme might involve crossing a railway, so there
would be an interface with rail, but I would expect
the reporter on such a scheme to be a specialist in
the road aspects.
Paul Martin: You referred to the procedures that
were involved and to parliamentary recesses. I do
not know of any planning inquiries that have been
over in two weeks; they tend to last a considerable
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time. Most inquiries that I have been aware of
have been extensive; they have not been rushed
through, but have involved detailed examination.
What timescale would you attach to the new
process? Would it save six weeks or a year, for
example?

3944

In the local plan inquiry that we are currently
going through in the Borders, two reporters are
collecting evidence in a three-month block. We are
going all out to deliver the evidence and to react to
questions within those three months. After
Christmas, there will be another two months for
summation. The process does not really stop; we
work five days a week at the table with the
reporters.

Douglas Muir: I do not know whether a huge
amount of time would be saved in the process. If
the reporter is doing his job properly he will be
taking evidence from all parties and weighing it up.
The difficulty that we had with the parliamentary
process is that we were working to parliamentary
years. As we approached a recess, the work was
heaped on the promoter to get finished by a
certain time. If there is a strict deadline, the quality
of work might not be the best, because people
must work late into the night to produce it. There
would be slightly more flexibility with the reporter
process. Although one would not let the process
stretch on for ever and a day, if it were to overrun
by a week or a fortnight, that would not be too
important. When Parliament closed, we had to
stop for two weeks, then start again when it
resumed. It was difficult for the promoter to
organise its workload in that regard.

In contrast, for the Waverley Railway (Scotland)
Bill we were in Parliament every Monday, then we
had week to put together answers for questions
that we could not answer on that Monday and
were back in Parliament for the next Monday. The
cycles were weekly, but we were only at
Parliament on a Monday. Not all the team was tied
up in replying to the questions—much of our other
business carried on regardless. The promoter’s
teams always have scope to deliver day after day
if they have to. They would just concentrate on
satisfying the demands that were in front of them if
they were working five days a week on that.
Douglas Muir: I have not had a chance to read
through the proposals in the bill in detail, but it
appears that the bulk of the work that the promoter
has to do will be done in advance of an order’s
being made, whereas we submitted certain things
at different stages as we went through the private
bill process. A promoter will not save much time at
the beginning of the process, because it will
probably have more work to do before the process
starts, but I am hopeful that once the process
starts the promoter will get through it more quickly
because it would not be continually bringing in
fresh evidence or documentation. The promoter
might be asked for some explanatory
documentation to back up what it has submitted,
but the bulk of the information should already be
lodged with the reporter.

14:15
Paul Martin: Would you prefer that the process
was open ended instead of there being a target
that was tied to the parliamentary timetable?
Douglas Muir: Yes—but that process would be
open ended only to a degree. We could go on
debating something for ever and a day and never
really reach a conclusion, so reporters must be
able to say that they have taken enough evidence
and so will not continue. With the Waverley
Railway (Scotland) Bill, some objectors would
have repeated their objections endlessly, so the
process got quite difficult. It is useful to have an
end date, but perhaps not quite so rigid a date as
is set by parliamentary years.

Fergus Ewing (Inverness East, Nairn and
Lochaber) (SNP): I will go back to a couple of the
points that Bruce Rutherford made on the
problems that he encountered in going through the
private bill process without statutory powers—in
particular, without powers of access to land. I think
he said that that had led to difficulties on one or
two occasions. Will you illustrate, without
mentioning particular owners—unless you feel that
there is no problem in doing so—the practical
problems and why access to people’s land was
needed in each case?

Paul Martin: Much of the bill is intended to deal
with stresses on the promoter such as you
mentioned. Do you accept that there is sometimes
an issue with a promoter’s capacity to progress a
private bill? It has been mentioned that the
promoter will not always be able to deal with the
demand at the start of the process for information
that will be needed throughout the process. Will
not that be the same even if a reporter is involved?
Bruce Rutherford: Douglas Muir has touched
on the fact that it took us two and a half years to
get the Waverley Railway (Scotland) Bill through
Parliament. There were at least two summer
recesses in that period. Although we were working
in the background, we never felt that the business
was making progress towards approval.

Bruce Rutherford: We needed access to land
to carry out environmental surveys. We had to find
out what species of flora and fauna were in a
given area to ensure that none of the engineering
features that we were introducing would damage
the environment. That was done through
appropriate assessment under the European
directive on the conservation of natural habitats
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and of wild fauna and flora, but we need to access
the land to find out what is there before we can
take due cognisance of how to treat it and try to
mitigate against any effects that would produce a
negative result.

shortened? If the bill goes through, one beneficial
effect will be that you will not have to deal with
MSPs, although that is always a pleasure, and you
will not have long waits while we have long
holidays, which will be good. I presume that the
independent reporter will work continuously until
the job is done and will deal with the work in a
much more compact fashion. Do you have any
ideas about how we can speed up the process in
other respects? I am sure that people would wish
us to do so if at all possible for major national
projects that are of strategic importance, most of
which receive support from throughout the parties.

One landowner owned about a mile and a half of
the river. Because the route of the railway line
almost follows the river’s course and crosses the
river on dozens of occasions, we had to get
access to that land, but he simply would not allow
us to get in there. We could not get access to such
a high proportion of the length of the river that we
had real difficulties—we had to tell Parliament that
we had done the appropriate assessment, but that
we had not had access to that section. It was only
through the intervention of local councillors,
including the leader of the council, that we
managed to convince the person that we should
have access to the land. He eventually came
round to the idea—I think his wife convinced him
that he should give us access—so we were
relieved about that. A similar situation arose with
two or three landowners, but that one landowner
owned an appreciable length of the river.

Douglas Muir: The whole process is an issue. I
will concentrate on rail projects, because we have
just completed the parliamentary process for a rail
project. Way back in the early 1990s, various
studies were carried out to determine what would
help to regenerate the Borders—the rail line
emerged as the thing to do. From that point, we
had to get funding to put the bill through
Parliament, which at that time meant a bid to what
was called the public transport fund. We carried
out a feasibility study, which showed that the
project would work, and we then had to convert
that feasibility study into a bid for funding to take
the bill through Parliament. Once we were
awarded the money, we started on the bill
process, which in itself took about five or six years
before we even started the parliamentary part.

We still have difficulty getting access to land. As
we are working in a railway corridor, we work
within limits. All our early work was to define the
limits. We then went to Parliament and said that
those were the limits within which we wanted to
work. We got the powers to do that, but now, as
we go back to do more environmental work,
problems arise. We have found kingfishers that fly
a kilometre in either direction of the land over
which we have powers, so we have to go outwith
those limits to determine whether the scheme will
have any detrimental effect on their habitat.
Although we now have powers under statute, we
have still to negotiate with landowners.

Anything that could speed up the process would
be helpful. We do not have the public transport
fund now, but Transport Scotland has been set up,
so there may be mechanisms to get funding
agreed much more quickly, especially with fairly
large schemes, which Transport Scotland can
promote. We should be able to cut out some of the
early stages. I do not suggest for a minute that we
should not carry out procedures such as feasibility
studies, which are important because there is no
point spending a lot of public money on something
that will not work.

I do not know how such issues could be
captured at the beginning of the process. In the
Borders, we would end up going over the hill and
far away, because we work in whole valleys.

The whole process that we had to go through
before we even got to Parliament was lengthy. It
would be good to shorten that process; the bill
looks as if it might be able to do that. Many of our
negotiations with landowners took a tremendous
amount of time, so if we could cut down on that it
would speed up the whole process.

Fergus Ewing: You did not mention the identity
of the landowner, but I imagine that it would not be
too difficult to find that out from the information
that you gave. Section 18, which is on access to
land, will give wide powers; indeed, noncompliance with section 18 or wilful obstruction of
the exercise of those powers will perhaps be an
offence. That is to be welcomed.

Many residents in Midlothian have been
thoroughly sickened by the length of the process.
As Bruce Rutherford has said, people did not
know whether they could paint their windows or
replace their central heating. That was awful for
them.

I have a question for both witnesses on timing.
Such projects are complex and take excessive
time. We need to consult and generally take
people with us but, nonetheless, 10 or 12 years is
too long. To be frank, the public do not have clue
about the length of time that is involved. That is
my perspective, but you have hands-on
involvement in a project. How might the overall
process for considering such projects be
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Fergus Ewing: Why did negotiations with
landowners take so long? In the cases that have
led you to draw your conclusion, could the time
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between road schemes and rail schemes is
amazing; that has been really frustrating for me,
Douglas Muir and the rest of the team. For some
reason, as soon as you have a vision and a good
idea for building a road, people say, “Yeah, that’s
a good idea.” You do not have to prove that it is a
good idea; you just build it. On the other hand,
when trying to build a railway, you have to go
through all the hoops—of legislation, of politics, of
economics—to prove the case on way or t’other.
In the early stages it is extremely difficult to prove
that any mode of transport is a goer but, for some
reason, rail has to jump through a dozen hoops
whereas road goes through almost on the nod.

have been reduced? If so, how? Did you lack
powers of compulsory purchase?
Douglas Muir: We lacked powers. Powers to
purchase come only when the act is passed, so
we did not need to purchase ground at the time.
However, we had to access ground in order to
carry out various surveys. As Bruce said, some
landowners were open and helpful in letting us on
to their land, but others who were objectors to the
bill just refused. Until we got permission to go on
to land, we could not carry out surveys; and if we
could not carry out surveys, we could not do half
the work. It appears that the Transport and Works
(Scotland) Bill will give us the powers to go on to
land.

I know that I am oversimplifying, but if you are
trying to promote a project, a rail project is more of
an uphill struggle than a road project.

Fergus Ewing: It will.
I understand that on roads projects such as the
M74 there were legal powers to enable
negotiations on compulsory purchase; indeed, it
has emerged in the press that some negotiations
were carried out before the M74 inquiry. Such
powers appear to exist for certain roads projects
and can be exercised before an inquiry takes
place. Are you saying that that is not the case for
rail projects?

Fergus Ewing: They should have put you in
charge of the M74 project. [Laughter.]
Bruce Rutherford: Yes.
Mike Rumbles (West Aberdeenshire and
Kincardine) (LD): Do you consider the Waverley
Railway (Scotland) Act 2006 to be of national
significance?
Bruce Rutherford: Yes, we do.

Douglas Muir: That is correct. We have
compulsory purchase powers for rail only after a
bill giving the powers is passed and becomes an
act. Under the Roads (Scotland) Act 1984, the
roads authority has the power to go in and make a
compulsory purchase of ground. That power does
not exist for railways, so we cannot go in and buy
the ground first, which would obviously give us the
right of access. We have to wait until a bill is
passed before we have the power to buy the land.
We have also had to go on to the land beforehand,
so we end up in a circle that we cannot get out of.

Mike Rumbles: If the councils were engaged in
a project that was not of national significance, it
seems from the Transport and Works (Scotland)
Bill that work could go on for several years; there
could be a public inquiry; the reporters unit could
produce a report; and the project could then go to
a minister who might just say, “Sorry. Thank you
very much, but away you go.” You could work for
all that time but one person could just block the
whole project, for whatever reason, and not even
tell you why.

Fergus Ewing: The new bill will provide
statutory rights of access to an applicant on
application to the Scottish ministers, but will it
confer compulsory purchase powers prior to the
involvement of the reporter?

All the questions so far have been on the one
side of the coin, such as Fergus Ewing’s questions
about speeding up the process and so on. My
question relates to the other side of the coin—the
democratic process. What about the people whose
lives will be affected by such projects? Where is
the democratic input? Further, from the
perspective of civil servants and council officials,
can you say whether there might be a danger that
too much power might be handed to one person?

Bruce Rutherford: No, I think that the order has
to come first, then compulsory purchase powers
will be conferred.
Fergus Ewing: So there is an imbalance
between road and rail.
Douglas Muir: Absolutely.
Fergus Ewing: For road projects, the state has
more powers over my land than it has for rail
projects. Why does it not have powers for rail
projects?

14:30
Bruce Rutherford: If it can be decided quickly
that the project is a goer, people will know where
they are. After that stage, everything should be
about the delivery of the project.

Bruce Rutherford: I have been in the road
business for 30 years and the railway business for
about five years. When we build road schemes,
they go through really quickly. The difference

It is easy to convince people who want a project
to go ahead that it is going to happen. However,
there is a difficulty in convincing people who do
not want a project to go ahead that it will be what
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we call a real project. It can take a long time and,
sometimes, almost a leap of faith to deliver it. That
is really painful for the people who are involved. I
agree that we need to try to shorten the time in
order to give people an understanding that there is
a mechanism that they can use to get out if they
want to, either through advance purchase or
voluntary purchase. That can help to take away
their pain. We have always felt that the beginning
of the process is quite long, but it also takes ages
to get the design completed and to get compulsory
purchase powers.

would hope that the reporter would deal with that
in a fair manner. At the final stage, it would be a bit
worrying if the reporter who had taken all of the
evidence suggested that the scheme should go
ahead but had his decision overruled by one
person who has decided that it should not.
Mike Rumbles: If you are happy for schemes
that are not of national significance to go through
the process, why should schemes of national
significance have to get the Parliament’s
approval? The system should be the same, should
it not?

It took us two years to get a land bank together
and it will take another three years to build the
project. Starting from now, it will take us a
minimum of four years until the first train is running
on the track. However, people might still be living
there until the minute their property must be taken
from them.

Bruce Rutherford: I am not sure whether I
know the difference between national significance
and local significance, to be honest. The Waverley
project started locally but it ended up on the
minister’s list of the top 10 projects to be delivered
in Scotland. We always considered it to be of
national significance because the weight of the
minister’s powers and the Parliament were behind
it. Projects should go through the same process,
but a lot of projects start locally.

If we could get to a stage in the process at which
everybody would agree that the project was going
ahead, all the forces behind it should drive it to
delivery as quickly as possible, which will help
people to move on with their lives.

Douglas Muir: The other thing that might dictate
what happens, to a degree, is finance. The scale
of projects might lead to differences. I was going
to say that local projects tend to be at the lower
end of the scale and are not as costly, but then I
thought about the trams and decided that that is
probably not correct. Nevertheless, the bulk of
local schemes are at the lower end and so,
perhaps, do not have national importance. If we
are talking about spending significant sums of
public money, that is perhaps something that the
whole Parliament will want to be involved in. We
can probably do only two or three of the large
schemes that cost £500 million, but we can do a
raft of smaller schemes. Perhaps there should be
some financial judgment in place to identify
projects that are bigger than a certain size.

Mike Rumbles: Perhaps I did not phrase my
question particularly well. I will rephrase it and
approach it from a different perspective.
Under this new legislation, you will apply for
permission to start a project that is not a scheme
of national importance and the minister will give
you the right to proceed with it. The same person
who gives you the go-ahead in the first place will
give you the go-ahead at the end, without
parliamentary scrutiny or any democratic input.
Surely that cannot be right.
Bruce Rutherford: At an earlier stage, we will
have gone through the structure plan process and
the local plan process and we might well have
been involved with the south-east Scotland
transport partnership on a regional strategy. Each
of those three processes—and there might be
others—will have involved a democratic process
and consultation. It is perhaps not for me to judge
whether such consultation is sufficient to enable a
project to go ahead, but certainly consultation will
not be avoided by going ahead with a project
early. If a project is blocked later in the process,
an awful lot of work has already been done and
expectations have been raised. If decisions are
made before that stage, projects should not be
blocked; they should be allowed to run and be
delivered as quickly as they can. I know that we do
not live in a perfect world and that things do not
always work out as we want them to, but early
decisions make things happen.

The Convener: We need to explore with the
minister what is of national significance and what
is not. It seems to me that, if a council promotes a
small rail scheme that involves a line to link a
distribution depot to the rail network, that would be
regarded as a local initiative. If we build a new
passenger rail line that links into the whole
network, that might be regarded as local because
it will serve the local area—in your case, the
Borders—but it is probably of national significance
because it will have contact with and an impact on
the national rail network, for example at Edinburgh
Waverley. We need to get more information on the
definitions from the Executive, but do you regard
as legitimate my reasoning on the differential
between a local scheme and a national scheme?
Bruce Rutherford: I do not have a clear view
on that, to be honest, I suppose because we have
lived with a local scheme that became a national
scheme. That is why I said that I regard them as

Douglas Muir: The process leading up to the
final stage is quite democratic—the public are
involved in the consultation and can object, and I
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TIE applauds the recommendations on public
consultation. It has striven to introduce such an
approach, particularly for the Edinburgh Airport
Rail Link Bill, because of what we have learned
from previous bills. As a result, we published the
draft EARL bill for consultation before it was
introduced. We were then able to make a number
of changes and could tell people what changes we
had made as a result of the consultation process.
We strongly support public consultation.

almost the same thing. There must be a stage at
which a project gains national significance. We
started with an idea, we developed it and we got
other people involved in it. The next thing we
knew, it was in a list of projects of national
significance. I suppose that, if the process is the
same, it must be correct.
The Convener: That completes our questions. I
thank Bruce Rutherford and Douglas Muir for their
helpful evidence and congratulate them on the
success that they have achieved to date, certainly
in helping to pilot their bill through the Parliament.

The link with planning is important. Parliament
has struggled with the enforcement of the
obligations that private bills place on promoters.
The way around that that has been found is to put
enforcement in terms of planning conditions. We
believe that what is proposed in the bill aligns itself
with that much more readily.

Bruce Rutherford: I take the opportunity to
thank all the MSPs who voted for the Waverley
Railway (Scotland) Bill to be passed.
The Convener: We move on to the second
panel. Kevin Murray, from TIE Ltd, is senior
project manager for the Edinburgh airport rail link
and Susan Clark, also from TIE Ltd, is the delivery
director for the Edinburgh tram. I welcome them to
the committee and give them the opportunity to
make introductory remarks about their experience
of the existing private bill process and about how
they feel the proposals in the Transport and Works
(Scotland) Bill will take the process forward.

I have said that the current private bill process is
lengthy and complex. We believe that an inquiry
process is likely to generate much more
paperwork and will focus on much more detail.
There is a tension between the timescale for the
private bill process and the expected timescale for
the new process, but one proposal that will militate
against the timescale being lengthened is the
ability to appoint multiple reporters to deal with
issues in parallel. That is to be welcomed.

Susan Clark (TIE Ltd): Despite our job titles,
most of my experience of the private bill process
has been in relation to the Edinburgh airport rail
link project, whereas most of Kevin Murray’s
experience has been on the tram project. We have
switched camps.

Finally, previous witnesses have commented on
access to land and we strongly support the
proposals on that. Kevin Murray could probably
add to my comments, but for EARL it has at times
been difficult to negotiate access to land when we
have no powers. One reason in addition to
environmental reasons why promoters like to
access land in advance is to understand some of
the risks associated with a project. For the EARL
project, one of the major risks was the amount of
tunnelling and deep excavation. As part of the
overall risk management process, we wanted to
access land to carry out geotechnical
investigations to understand the risks involved in
the project and the suitability of the land for it, so
that we could understand how to manage the
project costs. Having powers to access land in
advance of having an act will help us to manage
the process more effectively.

TIE welcomes the opportunity to give evidence
to the committee and supports the proposals. TIE
has been involved in three of the private bills that
have gone through or are going through the
Scottish Parliament, so it brings to the table
experience from those three projects. The
comments that we made in writing and our
comments at the meeting today are based on
those experiences.
The current private bill process is lengthy and
complex for all concerned: the Parliament,
promoters and objectors. Despite the length and
complexity of the process, everyone has coped
with it and much has been learnt. However,
although we have been through a learning curve
and the process is now operating fairly well, TIE
supports the proposals for change. We have a
number of reasons for doing so.

14:45
The Convener: Thank
introductory remarks.

First, the proposals recommend moving to a set
of dedicated rules—akin to the planning process—
which are more widely understood by a wider
audience. We believe that people will engage
much more with the new process. It is much more
easily understood, which will allow greater
engagement by all concerned.

you

for

those

You will have heard our questions to the
previous witnesses about projects of national
significance. First, what do you expect to be
regarded as projects of national significance, and
what do you expect to be defined as more regional
projects? Secondly, do you think that the right
balance has been struck in not subjecting to
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“it is sensible to suppose that Transport and Works
inquiries will be broadly similar to planning inquiries.
Judging by the advice we have been given regarding the
planning process, it delivers projects over a period that is at
least as long as that for Private Bills, and probably longer.”

parliamentary scrutiny projects that are not of
national significance?
Susan Clark: I would reflect the comments
made previously. The devil will be in the detail and
in the criteria for nationally significant projects.
EARL was a project that linked Scotland into
Edinburgh airport and crossed local authority
boundaries, so I think that it would fit the criteria
for a nationally significant project, and although
the tram scheme is contained within the Edinburgh
area, its cost could trigger a requirement for it to
be dealt with as a nationally significant project.
What is required is a definition of the criteria for a
nationally significant project.

Given the briefings that I and other members have
received and other evidence that I have read, I
have been under the impression that the
advantage of the bill is that it will speed up the
process.
Of
course,
the
corresponding
disadvantage is that it will remove an element of
democratic scrutiny from most of these matters.
Am I right in understanding that you feel that the
proposed process might well be longer, not
shorter?

Michael McMahon (Hamilton North and
Bellshill) (Lab): Having looked at the bill, do you
think that it contains enough detail for you to have
confidence that it will address your concerns? Has
the proper balance been struck between
subordinate and primary legislation?

Susan Clark: I will lead off on that question and
then see whether Kevin Murray has anything to
add.
There is a risk that the process could be longer.
However, over its life, the private bill process has
speeded up as people have got used to it. To
speed up the proposed process, the bill allows for
the appointment of multiple reporters to deal with
things in parallel. There is also an obligation on
the promoter to ensure that, once an application is
made, enough preparation has been done to allow
the formal process to be as smooth as possible.
The duration of the process can have a direct
relation to the volume of objections, which can be
managed by undertaking the detailed public
consultation well in advance and involving the
affected communities early on in the decisionmaking process so that, for
example,
unacceptable options can be ruled out.

Kevin Murray (TIE Ltd): The bill is generally
well structured and the policy behind it is well
placed. There is more to follow, and we look
forward to reviewing that when it becomes
available. In principle, the bill will serve its purpose
well.
Michael McMahon: So there are no concerns
about giving powers to ministers without their
exact nature being clarified. What is your
experience
of
disengagement
from
the
parliamentary process in relation to other transport
initiatives?
Kevin Murray: From our experience of the tram
project, I suspect that the important points are
about public consultation, awareness within
communities and the wider public interest.
Reading around the evidence given before today, I
see the importance of the STAG process and the
consultation that that engenders, of considering
different options and of ensuring that the scheme
that the bill produces is appropriate. A lot of
emphasis should be put on that.

Mike Rumbles: I am a little bit confused now.
Do you still feel that the proposed process will
probably be longer than the current process?
Susan Clark: I do not feel that it will probably be
longer. It could be as long, but the bill contains
provisions to speed up the process.
Kevin Murray: That is absolutely right. We
should bear it in mind that, under the transport and
works process in England and Wales, a number of
inquiries have gone on for years and the private
bill process for the tram proposals lasted 26 or 27
months. As EARL is in the middle of the scrutiny
process, it is hard to say how long it will take—
and, indeed, there are no givens—but at this point
we are significantly further forward than we were
with the tram bills. I suspect that for EARL the
process will take 12 or so months compared with
the 26 or 27 months that it took to deal with the
trams. It has been an education for promoters and
the process itself has been improved.

That approach will perhaps address some of the
concerns that we heard earlier about the level of
consultation and public representation. Combined
with the opportunity for those affected to object
formally and for those objections to be heard by a
reporter, it will build on the work that has been
done on private bills to date to develop
consultation and listen to the concerns of affected
parties.
On whether the process sides with ministers, I
think that the bill is currently well structured and
that the definition of projects of national
significance is probably appropriate.

It is all about being prepared. Any case that
goes through either the private bill or transport and
works process should be subject to due scrutiny.
In that respect, I draw members’ attention to the

Mike Rumbles: In your written submission, you
said:
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importance of the STAG process, which the
committee has heard about. We must also ensure
that there is adequate consultation. As Susan
Clark said, we found it tremendously helpful to
publish the draft bill for EARL, because it allowed
us to flush out and deal with a number of issues
early on. Both processes have their merits, but it
all comes down to how they are structured and
managed.

3956

come forward are well prepared and that the
scrutiny of them is structured. For example, the
appointment of a number of reporters to consider
various aspects of a scheme will bring experience
and having a dedicated resource of that kind will
move things along quicker. Reflecting on the
Transport and Works Act 1992, in England and
Wales, reporters are given a certain period of time
in which to report; thereafter, it is down to decision
makers to make the decision. That too needs to be
timely. We need to reflect on what has happened
with transport and works orders in England and
Wales and see whether that can be improved
upon in the bill.

The Convener: If we compare major roads
projects with major rail projects, it appears that the
bill’s reforms are likely to be advantageous. After
all, since devolution, several major roads projects
such as the M77 and the Glasgow southern orbital
route have been completed but none of the really
big rail projects has been finished, which suggests
that taking an approach similar to that for roads
projects might produce benefits. I am surprised by
your concern that the process could be longer.
Can you explain that?

Mike Rumbles: Having heard your oral
evidence, I am more confused now than I was
after I read your written evidence. Do you feel that
the bill will not necessarily speed up the process
and that it could take longer than the current
system? Have I misunderstood you?
Kevin Murray: It could take as long, but the
level of scrutiny that will be applied and the
dedicated
resource
are
probably
more
appropriate. Thereafter, ensuring that decisions
are made quickly depends on the decision-making
process.

Kevin Murray: I am not sure that I can explain
the specifics. It all comes down to how the
proposed process is structured. The bill itself sets
out a particular framework. If there is a need to
consider particular aspects of an order, and a
couple of reporters are available to do so, that will
definitely speed up scrutiny. A number of helpful
elements in the bill, for example the provisions on
access to land, will bring about greater confidence
in the order that is brought for consideration and
might reduce any uncertainties about the order
when it is introduced. We are talking about
building on the experience of the transport and
works process in England and Wales and
reflecting on our experience of the private bill
process.

Ms Maureen Watt (North East Scotland)
(SNP): When we were talking about engaging the
public, the previous witnesses thought that the
public could get involved earlier, when there is
discussion of the structure plan and the local plan.
Is there a conflict there? in my experience as a
councillor and in community councils, people do
not get involved so much in local plans and
structure plans because they represent broad
themes rather than particular issues. Under the
new system, we may have a situation in which the
public do not get involved at an early stage and
cannot get involved at a later stage, and so will
feel completely out of the loop and unable to make
a contribution, put up objections or get routes
changed.

The Convener: The other aspect that is likely to
improve the timescale for the completion of a
project is the availability of parliamentary time.
One reason for the delays that have occurred
relates to the ability of the Parliament to run a
number of private bills in parallel because of the
pressures on the non-Executive bills unit and on
individual MSPs, and the restrictions over which
MSPs can serve on a particular bill committee. A
reporter-based system would be able to deal with
many such problems.

15:00
Susan Clark: The ethos of the planning system
is to get communities and people involved in
structure plans, local plans and so on at a much
earlier stage of the process. If people believe that
something will have an impact on them, they will
get involved in the process. When developing
structure plans and so on, it is up to local
authorities and others to ensure that the process
involves communities and local people. The onus
is on the promoters of transport projects to involve
people at an early stage of the process.

Kevin Murray: That is correct—there would be
a dedicated resource.
Mike Rumbles: I want to ensure that I have got
this right. You are saying that, just at the point
when Parliament has matured, understands the
private bills system and is getting better at it, we
are going to go to a new system and that cutting
off the learning curve, as it were, might elongate
the process. Is that right?

Our experience of the Edinburgh airport rail link
project was that involving people at an early
stage—even before we began the public

Kevin Murray: That is not quite what I was
saying. It is about ensuring that the schemes that
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readiness for procurement and for securing
financial positions. I guess an overall, joined-up
approach at an early stage can only help over the
life cycle of a project.

consultation process—reaped dividends. We were
able to understand people’s concerns and get their
local knowledge, which we used to tailor the
project to remove some of the concerns. There is
an obligation on promoters and local authorities to
try to engage people in the planning process.

Susan Clark: We have also heard about the
constraints on parliamentary time and about what
that has done to the bills that have been through
the scrutiny process. There is a stop-start aspect
to the process because of parliamentary recesses.
However, the appointment of a reporter means
that the process can be condensed into a shorter
time. It will be intense, but it will be over in a short
time, compared with having meetings one or two
days a week over a longer period. That truncates
the end-to-end process. It makes it intense for the
promoter and the reporter, but it provides a much
more informal environment for objectors, who
might not be used to giving evidence as part of a
statutory process. The proposed arrangements
would make things much more relaxed for them.

Ms Watt: The bill suggests that parliamentary
approval be extended to cover harbour
developments. Do either of you have comments
on that?
Susan Clark: No.
Kevin Murray: No.
Fergus Ewing: I want to ask these two
witnesses about the same issue that I asked the
previous two witnesses about: time. Both of the
schemes with which you were involved—the
Edinburgh tram scheme and the Edinburgh airport
rail link—have been under consideration for
several years and, were they to go ahead, it would
take more years before a tram collected its first
fare and the rail link carried its first passenger.
From your experience, do you consider that some
of the time that has been spent considering those
schemes has been wasted? Could time have been
saved? Were some procedures overly complicated
or unnecessary? Can you offer us suggestions
from your experience about how the public might
get national projects delivered more quickly?

Fergus Ewing: Mr Murray mentioned the
processes of the council. I presume that it has
procedures that must be observed, with notice,
preparation, meetings and that sort of thing.
Kevin Murray: Absolutely.
Fergus Ewing: I am sorry if I am hitting you
unawares with this; I do not particularly mean to,
but I am just curious to know how long it took to
get the two projects in question through the
council’s procedures. You said that the process
took a long time. The alternative—this is my
reason for asking—is that councils need not be
promoters. Others might not need to go through
procedures that take such a long time.

Kevin Murray: Certainly, the tram scheme has
been around for a while. However, one must
accept that due process is involved. The scheme
is a council-promoted one and a decision-making
process is embedded in the council’s operations.
There must also be due and adequate
consultation. With a scheme of that nature, which
goes through the city centre, it is hard to see how
the process could have been speeded up.

Kevin Murray: It was not a criticism; it was the
reality. The process took a few months, rather
than months and months. It is a question of due
process. I do not think that there are many
government bodies or bodies of a similar nature
that can proceed without that due governance. I
do not think that that process was overbearing; if
anything I think that it was appropriate.
Nonetheless, it built time into the process.
However, the period was a few months, not more.

I suppose that a more joined-up, end-to-end,
seamless process might be helpful, as well as the
ability to continue developing projects while they
are progressing through the scrutiny process. That
enables other aspects of the project to keep
moving forward. I certainly do not think that either
the tram scheme or EARL were delayed
significantly, but that has been the case elsewhere
when schemes have awaited formal approval
before going on to the next stage of development.
We certainly argued on the EARL scheme—if I
can stray across to it—that aspects of the scheme
ought to continue to be developed while the bill
was progressing. We did that with the support of
our major stakeholder.

Paul Martin: I would like Susan Clark to
elaborate on the informality of the reporter
process. I appreciate that the parliamentary
process may be considered to be formal, but
where would the informality come in with the
reporter? I have been to some such processes
and do not remember them being informal.
Susan Clark: The setting is probably a bit more
informal. It is fairly intimidating for a member of the
public to come and sit in front of you ladies and
gents at the best of times. People who are
objecting to a bill might never before have been
involved in such a process. Taking things offline
with the reporter might make the process more

Such an approach must be helpful in the overall
life cycle of a project and enable it to keep moving
forward. There are many aspects to a project. It is
not just about the statutory approvals, although
they are a key aspect; it is also about the
continuing development of the project and the
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informal. It is part of the philosophy behind the bill
to make people feel a bit more comfortable.

preferable to speak to a reporter in a nice, informal
setting?

Paul Martin: Are you saying that the reporter
would meet objectors in an informal meeting?

Susan Clark: I suppose that that is the
perception from my perspective.

Susan Clark: No. It would not be an informal
meeting. It would still be recorded, minuted and so
on.

Paul Martin: So that is your perception rather
than the public’s perception.
Susan Clark: Rather than being direct feedback
from the public, yes.

Paul Martin: There would still be a reporter and
his team there.

The Convener: I am sure that the public would
not be at all worried by Paul Martin’s style.

Susan Clark: Absolutely.

Paul Martin: I was going to say that.

Paul Martin: There would still be somebody
keeping a record of the process.

Mike Rumbles: Nobody would be scared of
Paul.

Susan Clark: Yes.

The Convener: We have asked all our
questions, so I thank Susan Clark and Kevin
Murray for their evidence.

Paul Martin: There is a good chance that the
proceedings would be held in a town hall.
Susan Clark: They could be.

I welcome our third panel, which has a solo
panellist: Alex Macaulay, who is the partnership
director of the south-east Scotland transport
partnership. I ask you to give an introduction on
how you think that the bill will influence the
delivery of railway and tram projects.

Paul Martin: Is there much of a difference? It
would still be a formal process. For a member of
the public who is not used to giving evidence, the
only difference in the reporter process would be
that they would not be giving evidence before the
elected members of the Parliament. Why is it so
frightening to go in front of elected
representatives?

Alex
Macaulay
(South-east
Scotland
Transport Partnership): We have submitted
written evidence, so I will not bore members with
chapter and verse on that. As members are all
aware, SESTRAN is one of the newly formed
regional transport partnerships. It involves eight
local authorities in the east of Scotland. I am here
because I am SESTRAN’s sole employee at
present; we are building up the infrastructure to
support the new body’s operations.

Susan Clark: I think that it is just a matter of
perception.
Paul Martin: Have you had feedback on that
from members of the public?
Susan Clark: Members of the public do a very
good job when they come to give evidence, but it
is not something that they do every day. Many
people give up their time to give evidence, but
without being trained to do so.

The committee heard evidence from two
SESTRAN partners today, Midlothian Council and
Scottish Borders Council, and it is important to
note that the City of Edinburgh Council and
Clackmannanshire Council have also had
experience of taking private bills through the
present procedure for rail-based projects. The
SESTRAN response was based on those
authorities’ experience and my experience as the
project director of trams for TIE for the first 18
months or so of the parliamentary process to
which Kevin Murray referred. That is the
background to the written submission that the
committee has received from SESTRAN.

Paul Martin: Your concern is that, when
members of the public attend a parliamentary
committee, they are shy and retiring.
Susan Clark: They could be.
Paul Martin: It is your perception that people
who come along to the Public Petitions
Committee, for example, are shy, and that it is
difficult for them to amplify themselves, but that if
they went before a reporter, their evidence would
be more robust?
Susan Clark: I am suggesting that that might
make them a bit more relaxed—but not in all
cases, as not everyone is shy and retiring.

SESTRAN’s board considered the bill at its
meeting on 18 August and is very supportive of
the proposals in the bill. As members have heard,
that support is based on clarity and certainty of
process and a recognition of the pressures that
are on parliamentary time to take a transport
project through the current statutory procedure.

Paul Martin: Is the evidence that you have
received on that anecdotal? Have members of the
public come to you and said that they wished that
they did not have to come to the Parliament before
a committee of MSPs and that it would be

SESTRAN has several points to make that are
intended to be helpful additions to the bill process
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rather than criticisms of the bill. We have
suggested that, although the current process for
trunk road orders has proved successful over the
years, the committee may wish to consider
whether trunk road orders could be rolled up in the
bill. The primary reason for that is that it would
provide the opportunity to roll up the statutory
process for obtaining powers to construct and
operate a facility with any road traffic regulation
orders and supplementary orders that are
promoted through different legislation. That may
facilitate the objective of cutting the timescale for
developing projects.

authority to insist on or call for a public local
hearing or inquiry if that authority is directly
affected by a proposal that is being promoted,
whoever the promoter might be.
In summary, if the committee were prepared to
consider it, a more strategic approach to the
consideration of the totality of a scheme might
assist, particularly in the case of a bus rapid transit
scheme. That might also shorten the statutory
process a wee bit. My other point was of a general
administrative nature about recognition of the
changing status of regional transport partnerships.
The Convener: Thank you for those remarks. I
open it up to members’ questions.

SESTRAN accepts that it will not be a promoting
body for trunk roads and it is for Transport
Scotland to give you evidence on them. However,
in the case of non-trunk roads, we envisage
particular projects, such as bus rapid transit
schemes, falling within the scope of the bill.
Although such schemes are not rail-based, the
buses could be guided. As you are probably all
aware, in England and Wales the offline sections
of a bus rapid transit scheme are generally
promoted through the transport and works order
procedures. One of the disadvantages is that the
associated road traffic regulation orders required
for the on-street sections of a bus rapid transit
scheme would have to go through their own
statutory process under the Road Traffic
Regulation Act 1984. We could therefore end up
with two public local hearings or inquiries for the
same project.

Mike Rumbles: To go back to the old chestnut,
from your perspective what do you consider to be
a national project?
Alex Macaulay: I would expect schemes of
national significance to be defined within the
national planning framework and to be defined
nationally.
Mike Rumbles: I know that but, if it were up to
you, how would you want the national planning
framework to differentiate between what is in and
what is out?
Alex Macaulay: It is very difficult. Being the
director of a new transport partnership, which is a
regional body, I am exercising my brain on that
question at present. In the regional context, the
exact same issue arises as to what is of regional
as opposed to local significance.

15:15
The Edinburgh fastlink scheme is the closest we
have to a bus rapid transit scheme. Significant
parts of its length are off-road, and other
substantial parts of it are on-road. In its evidence,
SESTRAN suggested that it would be appropriate
to consider the ability to roll up into the procedures
in the Transport and Works (Scotland) Bill the road
traffic regulation orders for the on-road sections
that are remote from the off-road section but are
still an integral part of the total scheme. That
would avoid potentially having two different sets of
legislative procedure and two public local hearings
or inquiries.
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In my view, we need to relate it to the
development of the top-down policy approach.
National transport policy should define the types of
projects that are of national transport significance.
Those are schemes that give international
connectivity, connectivity between the major cities
and centres of population in Scotland and
connectivity across the border, and schemes that
support developments that the national planning
framework defines as being of national strategic
significance—major land-use changes and so on.

The other elements of SESTRAN’s comments
are in line with the other evidence that the
committee has heard today. For all the reasons
that you have heard this afternoon, we are very
supportive of the proposals for powers to access
land in advance of the order being confirmed.

Further down the hierarchy of strategic
significance are projects that might be considered
to be of regional significance. Those would be
linked very closely with structure plans and the
evolving city region development plans. They
would be related to connectivity of the region to
other regions in Scotland and connectivity
between major centres of population and
economic activity within the region.

On an administrative issue, there are references
in the bill to the “relevant authority”, which is
defined as the local transport and roads authority.
SESTRAN would like the regional transport
partnerships to be recognised. That is particularly
relevant where rights are conferred on the relevant

Such thinking leads to the development of
strategic national and regional networks. We need
first to define what is either nationally or regionally
strategic. To a certain extent, that structure is
already in place. It includes rail schemes, other
than sidings-type projects. In my view, the rail
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network is of national strategic significance. The
same is true of the national trunk road network.

to reduce timescales in the transport planning
process.

Mike Rumbles: In your view, is the Waverley
line a national issue? Would it be in the national
strategic planning framework?

We cannot escape the significant fact that, as
well as involving major public sector capital
investment and in many cases on-going revenue
expenditure, major transport projects affect a large
number of people. Those who are affected include
not just those who are adjacent to the route of the
scheme, but, in many ways, the travelling public
throughout the country. When we take a step back
and add on the considerations about human rights
that the European Parliament has brought to bear
on us, I find it difficult to think of a mechanism
through which we could at a stroke knock five
years off the gestation period for major transport
projects.

Alex Macaulay: The Waverley line is probably
one of the most difficult projects to define. Strictly
speaking, it is a cul-de-sac at present—a railway
siding—but it has connectivity and raises major
issues associated with the capacity of the national
rail network, which brings it into the national
context. In the longer term, probably beyond the
life of my involvement in transport planning, who is
to say that the Borders railway will not provide
connections to the north of England from its
southern end? In that context, it becomes of
national strategic significance. I find it difficult to
see significant investment in the national rail
network in anything other than a national context,
because it is very much a national asset.

Those projects deserve the care and attention
that they get. They deserve professional analysis
to justify such a high level of public sector
investment and they deserve the environmental
and social analysis to ensure that human rights
and the environment are protected appropriately.
Much of the work that is done on projects happens
before they even enter the statutory process. I
support whole-heartedly Kevin Murray’s comment
that he would not want feasibility studies to be
curtailed. We must be clear that we are doing the
right thing because, once such projects are
completed, they have an on-going life of their own
and a significant impact on how people lead their
lives.

Fergus Ewing: Far be it from me to help a Lib
Dem Minister for Transport respond to sustained
questioning from a Lib Dem colleague about what
national development means, but section 13(2)
states that “a national development” is
“any development (within the meaning of the Town and
Country Planning (Scotland) Act 1997 (c.8)) for the time
being designated under section 3A(4)(b) of that Act (which
relates to the content of the National Planning Framework)
as a national development.”

So that is clear.

We could consider ways of simplifying the
technical analysis and making it more strategic
and less detailed. That is fine in concept, but when
we consult the public, we might find that they want
the detail. Alternatively, if we present them with
the detail, they might really want the strategy.
There is a catch-22 with the amount of detail that
is given about a project early on. As I said, a
potential way of shortening the process is to
combine powers that are at present in different
pieces of legislation and roll them up into one
process. The Edinburgh greenways road traffic
regulation orders took a year to 18 months to get
through the statutory process. If such statutory
processes were run in parallel with the
consideration of major infrastructure projects, that
would be a potential saving. However, as Kevin
Murray, Susan Clark and others mentioned, much
more detail would have to be provided in advance
of the commencement of the statutory process.
Once that process commenced, however, all the
work would be done, which would allow the project
to be expedited.

Alex Macaulay: That is exactly the point that I
made. It is a scheme that is defined in the national
planning framework as being of national
significance.
Fergus Ewing: To be cynical, perhaps ministers
do not want to be too clear because that would
allow pressure groups to seek an interdict from the
Court of Session, on the basis that the rules do not
apply to a particular scheme.
I am concerned that rail schemes, in particular,
and some road schemes take such a long time to
complete. Broadly, the public want road and rail
improvements throughout Scotland. If there is to
be a new Forth bridge or other crossing, it may
take 11 years to build. The public do not
understand that. There is a gulf between us, who
are privileged to be involved in discussions of this
type, and the public. From your experience, can
you think of ways in which we can shorten the
process, particularly for major schemes—which at
present often take twice the cumulative length of
both world wars in the last century—while taking
the public with us through consultation?

It is a sad fact—actually, no, it is not a sad fact,
it is correct—that major projects take some time in
their gestation. Rather than considering ways of
waving a magic wand and magically reducing the
time that it takes, we need to examine each

Alex Macaulay: I imagine that some of the
measures that were resorted to in the world wars
are not the type to which you would want to resort
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element of the process individually to find out
whether the elements can be streamlined or
parallel tracked. We also need to educate the
public so that they realise that it takes a long time
for such projects to come to fruition. That was not
the answer that you wanted to hear, but never
mind.

question of compulsory purchase proceedings in
inquiries.
It seems to me that inquiries, especially on
roads, are largely about disputes between owners
of property that is being compulsorily purchased
and the reporter, but the public think that the point
of an inquiry is to determine whether a project
should go ahead. In fact, the Government has
usually decided to go ahead anyway. There is a
conceptual conflict between what the public expect
from a public inquiry, which is that a reporter will
decide whether the project goes ahead, and the
actual content of the inquiry, which can be largely
devoted to determining private property rights and
compensation. Is that the problem that you were
thinking of, or was it a different matter?

15:30
Fergus Ewing: I appreciate your answer. I
appreciate also that projects need to be properly
planned and thoroughly appraised, that objectors
need to be clear, and that detail needs to be
considered. None of those assertions is in any
way contentious, but I am not convinced that it
needs to take 11 years for there to be a new Forth
crossing. From my experience of projects in
Inverness—at Inverness harbour, for example—I
am not convinced that so much money needs to
be spent on worm and mollusc reports and so on,
or that construction should take place for only six
months a year because the dolphins might be
upset by the noise.

Alex Macaulay: The human rights issue that
was in my mind was that if an individual objects to
a proposal, they have the right to be heard by a
tribunal or an independent body and to have their
objection fully aired and considered before the
decision is made. Not being a lawyer, I cannot tell
you exactly which article that is in. In planning
inquiries and transport and works inquiries, it is
difficult not to consider fully an individual’s legal
right to be heard in the inquiry.

I do not think that we have the right balance.
When we drill down and look at the detail, we find
that tens and hundreds of thousands of pounds
are spent on ultra-technical reports about abstruse
aspects of wildlife protection and so on. If the
public knew how the money was being spent, they
might draw some seriously negative conclusions.
However, those are not things that you and I can
alter in this meeting, I am afraid.

In the past, there has been a lot of criticism of
planning inquiries taking a long time because of
examination,
cross-examination
and
reexamination, but that framework was established
to ensure that everyone who presents evidence
can make a fair and honest presentation of their
case. It is possible to group similar objections
together—the Parliament has done that—but the
fundamental right is there, and things take time.

Alex Macaulay: You are quite right—we cannot
alter those things in this meeting. In some people’s
eyes they are frustrations and in other people’s
eyes they are valid, genuine and important
considerations, but they come from national and
international legislation. There are European
designated sites of environmental quality and so
on. If you want to change the environmental
approach, you need to go back and change the
environmental legislation rather than necessarily
to change the statutory processes for the transport
sector.

Fergus Ewing: Thank you for that clarification.
Ms Watt: Strathclyde Partnership for Transport
suggested that the project approval process could
be subject to a time limit. From what you said, I
take it that you do not support that suggestion.
However, if you did support it, how would you go
about putting a time limit in place?
Alex Macaulay: If you mean that the public
approval process from beginning to end should be
subject to a time limit, I do not know whether that
is possible, because it depends very much on the
complexity and scale of the project that we are
dealing with, the number of objections and the
depth and validity of those objections. If, on the
other hand, the suggestion is that we could place
a limit on the time that the reporters take to
produce their final recommendation to the
minister, that is perfectly valid and reasonable.
That could be achieved by pre-inquiry discussion
and consideration by the reporters unit and the
promoter of the scale of evidence and of
objections that had already been lodged.

Fergus Ewing: That may be, but on the other
hand it may be that a different interpretation of the
habitats directive would not involve the expense
that I have seen in projects that I have studied in
some detail.
In your first answer, you said that the European
convention on human rights imposes certain
obligations. I thought that you would be referring to
the article of the European Convention for the
Protection of Fundamental Human Rights and
Freedoms—I think from memory that it is article 1
of protocol 1—which says that nobody shall be
deprived of their possessions. That leads on to the
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That is perfectly feasible. It is exactly what we
did with the congestion charging inquiry. We went
to the reporters unit well in advance and got a
commitment that three reporters would be
available for the period of months required for that
public inquiry. It can be done, but we need to
consider all the individual bits of the process and
chip away at them to ensure that there is no dead
time. Years of dead time can accumulate over the
gestation of a scheme. I do not think that there is a
panacea for reducing the amount of time involved.
It has to be done by looking at the individual
elements of the process.

We have done that in the past. I hate to mention
it, but we did it with the successful public hearing
on road user charging in Edinburgh. We gave the
reporters a time limit to produce their report and
they agreed to that time limit. That was important
to the project, but it was equally important that
they should be prepared to deliver on that
timescale. Such a timescale can be developed
only through discussion and negotiation between
the reporters and the promoters in the context of
the scale of evidence that has been submitted for
the hearing, but it can be done, and that can get
rid of the fear that the inquiry will drag on and on
while the reporter gives the matter endless
consideration. Reporters have to focus their minds
and produce a cogent report to a given timescale,
just as anyone else has to do.

The Convener: Thank you for your evidence,
which has been useful. I am sure that, in due
course, we will put to the minister some of the
suggestions that you have made for relatively
minor amendments to the bill.

Ms Watt: I suppose that the time limit would
have to be correlated to the amount of evidence
gathered, but is there not a stage before that,
when a reporter is appointed? We often hear
about delays in public inquiries because a reporter
has not been appointed for some reason.

Meeting closed at 15:39.

Alex Macaulay: That is a straightforward
resource issue. The reporters unit is of a finite
size, just as the Parliament is, so it has a certain
capacity for dealing with inquiries, although that
capacity is variable, as the unit can call in
temporary reporters to enhance the resources
available. The way round that problem is to get a
bid in early—to get the order for a reporter in well
in advance—and to go and see the unit and speak
to the head of the unit to identify the programme
for the project and to agree that the unit will deliver
the appropriate level of resource to accommodate
that.
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SUBMISSION FROM TIE LIMITED
Introduction
TIE Limited (“TIE”) welcomes this opportunity to submit evidence to the Scottish Parliament’s
Transport and Works (Scotland) Bill Committee.
TIE is a limited company established by City of Edinburgh Council (“CEC”) in May 2002 for the
purpose of delivering transport projects. Although TIE is wholly owned by CEC, it also undertakes
commissions for other clients. Acting for CEC, TIE was responsible for CEC’s promotion of the
Bills for the Edinburgh Tram (Line One) Act 2006 and the Edinburgh Tram (Line Two) Act 2006.
The Scottish Executive has charged TIE with the promotion of the Edinburgh Airport Rail Link Bill,
which is currently being considered at its Preliminary Stage. TIE is also acting as project manager
on the delivery of the Stirling-Alloa-Kincardine Railway project authorised under the Stirling-AlloaKincardine Railway and Linked Improvements Act 2004 (the Bill promotion relating to that project
having been undertaken by Clackmannanshire Council). TIE therefore has recent direct
experience of the promotion of Private Bills in the Scottish Parliament to authorise railways and
tramways and the delivery of transport projects.
Private Bill procedure – a success?
The promotion of Private Bills is a lengthy and complex process for all concerned. Throughout its
dealings with the Private Bills Unit TIE has been very conscious of the demands that are placed
upon the Parliament’s staff and, indeed, on MSPs sitting on Private Bill Committees. At the preintroduction stage, a Promoter is struck by the exacting nature of the work involved in vetting the
draft Bill and accompanying documents for competence and compliance with the Parliament’s
Standing Order requirements, and the extent to which it calls for people from several different
disciplines to work at speed to settle a wide variety of documents. Once the Bill has been
introduced, the Clerk to the Bill Committee undertakes a significant administrative task in dealing
with Promoters and objectors throughout the Bill’s process. No matter what efforts a Promoter may
make to keep paperwork to a minimum, TIE’s experience is that the volume of paper produced for
the purpose of a Private Bill promotion is large. Quantity apart, much of the material is of a highly
technical nature. All told, while it is the nature of an MSP’s role to be able to assimilate unfamiliar
information rapidly, the work involved in assimilating all necessary material and hearing evidence
must be considerable.
Against that background, the Private Bill system has served its purpose rather well.
Notwithstanding delays for a variety of reasons largely unconnected with the Private Bill procedure
itself, it is a matter of fact that each of the four substantial projects (Stirling-Alloa-Kincardine
Railway, the two Edinburgh Tram routes and the Waverley Railway) that have been authorised
since 2001 has completed its passage from introduction to Final Stage within time periods that
compare favourably with, and may well be better than, could be expected to be achieved by the
comparable planning process from application to the giving of planning permission for a project of
comparable size. So far as a Promoter is concerned, the work involved is different from that
required on the planning context, but not greatly so, and the volume of work whilst considerable
may overall be less.
Why change to Transport and Works Orders?
It might therefore be asked why the change to an order-based procedure as proposed in the Bill is
desirable. It is a change that TIE supports. For the reasons just given, the present procedure is
supportable and productive and TIE sees no difficulty in continuing to work within it. However,
private legislation is by its nature out of the Parliament’s normal run. The procedures have to be
made to fit for purpose. This means that processing a Private Bill produces process-driven strains
which could be avoided were projects to be processed through a more dedicated procedure. TIE
supports the Bill’s proposals as introducing such a procedure for Scotland.
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Particular issues
The following are particular issues that TIE has identified. The selection is not comprehensive and
is not in order of importance.
Dedicated rules
The Parliament’s Standing Orders were designed to deal with the procedural requirements of Bills
affecting general policy rather than specific private interests. The specific rules for dealing with
Private Bills have been grafted on to the main body of rules. They are also to an extent not fully
‘bedded in’, having been fully in operation for only four or five years. By contrast, the planning
system offers is a long established method for dealing with development schemes both large and
small. TIE anticipates that the process to be introduced by the Bill is likely to draw on that model
(or on the English Transport and Works model, which itself came largely from the English planning
regime). TIE believes that it will be beneficial to both Promoters and objectors for infrastructure
schemes to be governed by dedicated rules the operation of which is widely understood.
Public consultation
The Parliament has made very clear its expectation that by the time schemes come to the
Parliament they should have been the subject of the fullest possible consultation. TIE applauds
this approach, which it has sought to adopt with all its promotions, especially with the Edinburgh
Airport Rail Link Bill. The same level of participation will be required in relation to Transport and
Works schemes. The important difference, TIE believes, is that the very unfamiliarity of a Private
Bill hampers the consultation process because there is a limited public awareness of what is
involved. The planning process is better understood. As a result, consultees are likely to engage
more fruitfully with a consultation process that is linked to a procedure more akin to the planning
process. TIE is also aware of and supports the mandatory requirement for public consultation
under the Planning etc. (Scotland) Bill.
Promoter/objector participation
It is the nature of the normal Parliamentary process that proceedings are entirely in the hands of
MSPs. The Private Bill process, however, imposes constraints in terms of the witnesses who must
be called and the time the Committee must afford to individuals. The Parliament’s rules have had
to be tailored to cope with, in particular, direct participation in the procedure by Promoters and
objectors. The nature of the forum and the time constraints on Committee proceedings make it
difficult to accommodate the needs and expectations of such participants. The Transport and
Works procedures are likely to provide an inquiry procedure that is designed for just those needs.
This is all an aspect of the dedicated nature of the Transport and Works proposals.
Link with planning – enforcement
One of the issues that has concerned several Private Bill Committees is the question of
enforcement of environmental and other obligations given by Promoters. The solution that has
evolved is to provide in the Bill that such commitments are to be enforceable as if they were
planning conditions. The Transport and Works approach should allow for fuller integration.
Compliance with commitments in Environmental Statements that are required for projects can be
dealt with through planning conditions and planning agreements, just as they are in the case of
development authorised by planning permission. The Scottish Ministers will also have the ability to
secure that certain things (e.g. road improvements) are agreed in advance on the basis that,
absent agreement, the Order will not be made. This should allow the Scottish Ministers a greater
measure of control and certainty than is available to the Parliament operating the Private Bill
procedures.
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Length of proceedings and volume of work
As noted above, TIE believes that the Private Bill process works reasonably well. On the basis that
the independent Transport and Works reporters will be selected from the Inquiry Reporters Unit, it
is sensible to suppose that Transport and Works inquiries will be broadly similar to planning
inquiries. Judging by the advice we have been given regarding the planning process, it delivers
projects over a period that is at least as long as that for Private Bills, and probably longer.
The more concentrated nature of an Inquiry is also likely to mean that the overall volume of work
for the Promoter will be greater under the Transport and Works procedure than for Private Bills. It
follows that the resulting volume of material is likely to be greater. This is not to suggest that the
benefits of a process are to be measured solely by the volume of paper it produces. An inquirybased procedure will by the nature of the Inquiry almost certainly produce more technical
information and an experienced Reporter will be well placed to report to the Scottish Ministers with
his or her report and recommendations.
Developments of national significance
TIE notes the proposals for continued Parliamentary involvement with nationally significant
schemes. It is entirely understood that there will be cases where it is only right that the Parliament
should decide whether a scheme of national significance is acceptable as a matter of principle and
public policy. It appears that any tension that might result from Parliamentary approval coming at
the end of the exercise will not in fact arise because of the planning status of the projects to which
section 13 of the Bill will apply.
Access to land
Promoters generally will welcome the policy behind section 18 of the Bill. The complete absence of
legal rights for prospective Promoters to carry out the investigations (for example test bores to
establish ground conditions) necessary to prepare projects or the Environmental Statements which
must accompany them significant and practical difficulties. Such investigations may be required
over extensive areas of land way beyond the proposed limits of deviation. A Promoter who cannot
secure the agreement of landowners, can be forced to include land within limits of deviation purely
because the suitability of the land cannot be ascertained. Similarly, there can be no advantage to
anyone in Environmental Impact Assessment being hampered by a landowner who refuses access
to land.
Section 18 proposes an administrative process, not simply powers for prospective Promoters. It is
appreciated that this is designed to safeguard private rights. TIE believes that the proposed
system is capable of being implemented without undue bureaucracy.
SUBMISSION FROM SESTRAN
The South East Scotland Transport Partnership (SESTRAN) is a statutory transport partnership of
the eight Local Authorities largely within the Edinburgh travel to work area, namely the City of
Edinburgh, East Lothian, Scottish Borders, Midlothian, West Lothian, Falkirk, Clackmannanshire
and Fife.
SESTRAN is in full support of the proposal to introduce a Transport and Works Bill for Scotland
which is designed to place the Scottish Ministers at the heart of an order making process and
thereby avoid the need for private Bills for transport related development.
SESTRAN recognises the pressures on Parliamentary time and welcomes the proposal for scrutiny
of orders to be carried out by the Scottish Office Reporters Unit. This should permit a significant
reduction in the elapsed time spent in scrutinising transport proposals under the new process which
is particularly welcome.
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In addition, the format likely to be adopted of a Public Inquiry/Hearing should provide an
environment that is more familiar to both promoters and objectors and allow a more structured and
cost effective use of expert witnesses. It will also provide the comfort that both promoters and
objectors require that their case has been given full and comprehensive consideration.
SESTRAN would like to make a number of detailed point relating to the proposed Bill in addition to
these general points and these are outlined below with reference to the clauses in the Bill.
Specific points
It is noted (Clause 1) that the construction of motorways and major trunk road schemes are not
included within the scope of the Bill. While we would agree that the procedure for ministerial
approval of orders under the Roads (Scotland) Act 1984 had operated successfully over a number
of years and was well understood, there is an argument for including the construction of motorways
and major trunk road schemes in the scope.
The primary reasons in support of this argument are:x

If the construction of a motorway or a major trunk road scheme was a project designated in the
NPF as being of national significance, why should a different approval process apply to that
scheme? There should be consistency in the way that national projects are consented.

x

The process under the Road (Scotland) Act 1984 does not allow the local roads authority or
the Scottish Ministers to roll up within the consent to construct the road scheme other
necessary consents for example any compulsory purchase orders, any traffic regulation orders
or any prior approvals. This 'rolling up' of the required consents/orders is the benefit of the
private bill procedure and is understood to be one of the benefits of the proposals in the Bill.

It is noted (Clause 1) that the scope of the Bill includes any system using a mode of guided
transport that would include guided busways or Bus Rapid Transit. Bus Rapid Transit (BRT) is an
intermediate mode lying between modern trams and bus priority schemes. It is likely to include
extensive segregation from other traffic to provide high speed and reliability along with high quality
stations, real time information, distinctive high quality vehicles, off vehicle ticketing and high
frequency.
In addition, BRT has the advantage that the vehicles can operate both off and on street thereby
providing a high degree of accessibility to potential users. This is in marked contrast to a tram
scheme which is fixed to a specific route.
The statutory process for promotion of BRT in England is to use the Transport and Works Act to
promote the off street sections and local Road Traffic Regulation Orders to promote the
complementary on street requirements. Again, this is in marked contrast to the process for trams
where the order can consider all strategic traffic management measures required for the delivery
and operation of the tram system.
It is therefore suggested that the consideration of the total route of a BRT proposal should be
considered as part of the Transport and Works (Scotland) Bill/Act process to allow a strategic view
to be taken of the proposal as a whole. This would include both off street and on street sections
and would lead to the powers for complete delivery and operation to be achieved by the promoter
as part of one single process. This would still allow local concerns to be considered fully but would
potentially streamline the delivery of these complex projects. It is not suggested that the ability to
promote orders for on street sections associated with a BRT should be removed from the Road
Traffic Regulation Act but that the powers in the Transport and Works (Scotland) Act should be
available in addition to allow flexibility of approach. The promoting authority could then choose
which legislation to use depending on the circumstances of the project.
It is noted that reference is made to the ‘relevent authority’ in the draft Bill. This is defined as
including Local Authorities but no mention ids made of Regional Transport Partnerships.
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SESTRAN would wish the existence and strategic role of RTPs to be recognised in the Bill through
specific reference as appropriate. This is particularly important in clause 9(4) covering rights of
objectors to an Inquiry, but is also relevant in Clause 4(7) and 12(17).
The proposals for making orders for access to land for purposes connected with construction,
operation or works related to an order contained in clause 18 are welcomed. This has in the past
proved to be a problem for promoters particularly in relation to collection of relevant site
investigation in advance of definition of limits of deviation.
Conclusions
SESTRAN welcomes the proposals for a Transport and Works (Scotland) Bill and believes that this
will result in a more streamlined approach to obtaining approval for transport proposals while still
ensuring comprehensive scrutiny and providing adequate opportunity for both promoters and
objectors to present their case and have it fully considered.
The references to consultation and public involvement are also welcome and should be in line with
good practice adopted by responsible promoters.
SESTRAN will comment on the Financial Memorandum separately.
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the environment and the steps that are required of
promoters in delivering sustainable projects will be
understood from the outset.

Transport and Works (Scotland)
Bill: Stage 1

The bill offers a significant opportunity to make
that happen. Therefore, we want the bill to make
clear reference to the regulations that transpose
the European Union habitats directive into Scots
law and to apply the regulations to orders made
under the bill. Such an approach would ensure
that projects that could have an effect on
European wildlife sites—the best places in the EU
for natural heritage—are properly assessed and
that if there were an overriding need for projects to
go ahead that could damage the sites, proper
steps would be taken to compensate for the
damage. The key principle of sustainable
development is that development should not
damage the environment, but if damage is
required in the overriding public interest, it should
be compensated for.

14:22
The Convener: Agenda item 5 is consideration
of further evidence on the Transport and Works
(Scotland) Bill. I invite the first panel of witnesses
to take their seats.
I welcome to the committee Richard Evans, who
is sites policy officer at RSPB Scotland; Paul
Lewis, who is planning advisory officer at Scottish
Natural Heritage; and John Thomson, who is
director of operations and strategy at Scottish
Natural Heritage. First, you have the opportunity to
supplement your written evidence by giving the
committee your views on the Transport and Works
(Scotland) Bill.
John Thomson (Scottish Natural Heritage):
Thank you for inviting us to give evidence to the
committee. As we state in our written submission,
we warmly welcome the bill. We are dissatisfied
with the private bill procedures, our main
complaint being that they do not provide for the
early enough engagement of statutory consultees
such as Scottish Natural Heritage. As a result, we
could end up formally objecting to measures that
we support in principle, merely to ensure that the
environmental issues are adequately addressed.
That is an unsatisfactory situation. The bill should
overcome that objection and enable the procedure
to be integrated with other statutory regimes and
requirements. Although the bill might seem to add
to the complexity and cumbersomeness of the
procedures, we are convinced that in practice the
new approach will speed up the approval of major
projects, which by their nature are complex and
raise a range of environmental issues. The new
procedures should reduce conflict in the passage
of measures and lead to better outcomes.

The Convener: Thank you. I invite questions
from members.
Ms Maureen Watt (North East Scotland)
(SNP): In your submission, under the heading
“Inquiries”, you say:
“We would encourage the Committee to consider
whether the list of persons in Section 9(4) is adequate.”

Will you expand on that? Who should be included
in the list?
Richard Evans: If a proposed project would
cause a large enough amount of damage on a site
that was in the sphere of interest of the Scottish
Environment Protection Agency or SNH—a
European wildlife site would be in SNH’s sphere of
interest, for example—and proposals to minimise
and compensate for the damage as part of the
scheme had not been agreed, the sustained
objection of SEPA or SNH should trigger a local
inquiry.
Ms Watt: You mention harbour authorities in
your submission. Can you give examples of
proposals in which you thought that you should
have been involved at an early stage?

Richard Evans (RSPB Scotland): I too thank
the committee for its invitation to give evidence.
Although our involvement in the private bills
process has been limited since the reestablishment of the Scottish Parliament, in the
past we were involved in several private bills. In
particular, we were involved in proposals for
developments at Cardiff Bay in Wales and Sullom
Voe in Shetland.

Richard Evans: Our interest in consents in
harbour areas has been strongly influenced by our
experience of proposals for ship-to-ship oil
transfers in the Firth of Forth. The matter is
complicated and has an interesting place in the
context of the devolution settlement, in that some
aspects are devolved and others are reserved to
the United Kingdom Government. The ultimate
responsibility to decide whether transfers go
ahead rests with the statutory harbour authority,
which has responsibilities to its shareholders
under companies legislation as well as
responsibilities under its establishing legislation
and the Harbours Act 1964. The process is

I ask members to consider our interest in the
bill’s subject matter in the broader context of
sustainable development. Our role in that agenda
is to try to ensure that development projects that
have economic and social benefits go ahead
without damaging the natural environment. If the
principles of sustainable development are
embedded in consents regimes, future projects will
be able to avoid having an unnecessary impact on
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Personally, I would not link the definition of a
scheme of national significance to the nature of
the site that might be affected. Plenty of schemes
that have the potential to impact on nationally
important sites are dealt with under other
legislation—planning legislation, primarily—but
they could not be said to be nationally significant
schemes; they just happen to affect nationally
important sites. I would not, therefore, make that
direct connection. There must be some criterion
that relates to the overall significance of the
project in the context of its own objectives, not
environmental objectives.

opaque and slightly frustrating for everyone who is
involved in it.
14:30
Ms Watt: I suspect that, if another member of
the committee were here, he would raise the issue
of Inverness harbour, which wants to undertake
some developments but is being hindered, some
believe, because of the consideration of the
dolphins in the Moray firth. How can we reconcile
the two? We obviously need consultation but, in
many cases, development has to go ahead for the
future well-being of the harbour and the hinterland.

Mike Rumbles: I was a member of the Robin
Rigg Offshore Wind Farm (Navigation and Fishing)
(Scotland) Bill Committee, which considered the
proposal for a wind farm in the Solway firth. Do
you think that such a proposal would be subject to
parliamentary scrutiny? Or would it simply go
through on the say-so of a reporter and the
minister? What are the implications of that for your
organisations?

Richard Evans: The Inverness case is not one
with which I am familiar. I would like the clear
process that is set out by the habitats regulations
for certain types of consent regime to be applied
more widely so that the promoters of schemes,
including the Inverness Harbour Trust, know
where they are and what steps have to be
followed. One of the difficulties with harbour
consents as they relate to the requirements of the
habitats directive is the fact that they fall back on
what is called a general duty merely to have
regard to the requirements of the directive. In all
cases, it is not clear that that is adequate, or
helpful to the promoters of schemes.

John Thomson: I would not regard that as a
development of national significance. It obviously
raises complex issues because it has impacts in
Scotland and in England. That perhaps puts it in a
slightly different category; however, I would not
otherwise see that as a development with that
degree of significance.

Mike Rumbles (West Aberdeenshire and
Kincardine) (LD): I have a question on another
issue. Under the terms of the bill, parliamentary
approval of schemes will be limited to schemes of
national significance. Do you think that that is
appropriate? If so, what do you consider to be
schemes of national significance?

Richard Evans: I echo what John Thomson
said about the importance of Robin Rigg as a
renewable energy development. However, its
overall capacity was small and the difficulties that
led to it being considered under a private bill arose
from its location in the sea in an area that
straddled the border between Scotland and
England. Normally, wind farms of that scale would
be dealt with under the Town and Country
Planning (Scotland) Act 1997 or the Electricity Act
1989, depending on which side of the 50MW cutoff line they fell.

John Thomson: I think that it is appropriate. For
the most part, schemes of national significance will
have been identified through the national planning
framework.
Mike Rumbles: Which would be?
John Thomson: Major infrastructure projects of
various kinds that could be seen as essential to
the proper development of the nation.
Mike Rumbles:
examples?

Can

you

give

us

Robin Rigg is perhaps a special case that would
still have had to be considered under a private bill
even if proposals similar to those in the Transport
and Works (Scotland) Bill had been in place.

some

Mike Rumbles: That would not be the case,
convener, would it?

John Thomson: The sort of measures that
have been included in the private bills procedure—
for example, the Waverley line—would be seen in
that light. It might be said to be of regional
significance; nonetheless, it is the sort of project
that would almost certainly figure in any statement
of national transport priorities. Similarly, the airport
rail link schemes would fall into that category. That
is the sort of thing that we are talking about. We
are
not
talking
about
minor
transport
improvements; we are talking about major new
schemes.
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The Convener: I am not sure how the bill’s
proposals would have applied to that particular
wind farm. My understanding is that the bill
focuses mainly on transport—for example, trams
and railways. You would need to seek clarification
on your point from someone else.
Paul Martin: In the SNH submission and in his
oral evidence, Mr Thomson said that he welcomes
the bill because it will mean that promoters must
provide more detailed information prior to the start
of a project. Do you not have sympathy with
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promoters, Mr Thomson, who might have to
provide a lot of information and spend significant
sums of investment money at an early stage of a
project, only for that to result in the project not
progressing?

3980

to be made, costs rose. If people could be clear
what the specification is right at the start, they can
plan on that basis.
Paul Martin: Obviously, a lot of the work would
only be clarified after further investigations had
taken place, even during the construction period. I
appreciate that you have made a powerful
argument in favour of more preparation at an early
stage, but is it always possible for the promoter to
provide that information at that stage? Is it not
during the process itself that the promoter will
uncover some of the information?

John Thomson: Inevitably, one must consider
matters from the promoter’s standpoint. However,
the reality is that information will have to be
assembled at some point, so there is much to be
said for bringing it together at an early stage. One
would hope that there would be constructive
engagement with the statutory consultees and
other interests, who could help to advise on the
information that was needed and, indeed, on the
direction of the project. I do not think that having to
provide information before a project begins will
add to the burden for a developer or promoter.

John Thomson: You are right—things do come
to light at a later stage and there has to be some
flexibility to allow for that. However, our
experience with quite a number of major projects
suggests that if sufficient homework has been
done at the start, and if the right relationships—
and I would underline that—have been established
between the promoters, statutory consultees such
as ourselves and other interests who may be
involved, those issues can usually be worked
round and there is a much better chance of doing
so successfully. I will bring in Paul Lewis at this
point, because he has been more involved in the
detail of some of those projects than I have.

On the principle of developing a project, the
national planning framework would probably signal
whether a development was the sort that was
likely to go ahead because it was sufficiently in the
national interest. The promoter would get that
signal before starting to invest significantly in
pulling together the project’s details. Beyond that, I
think that a promoter will gain considerable
advantage from investing up front. Our experience
with proposals that have progressed under the
private bill procedure is that developing a project
in an iterative way—doing little bits here and
there—certainly spins the process out and
probably makes a project more expensive in the
long run.

Paul Lewis (Scottish Natural Heritage): The
problem will always be defining what level of detail
is necessary for which project, because they will
be different. It would have to be agreed in
advance. When we ask for detailed information,
we do not mean that we want highly specified
technical drawings of each phase. For example, it
appeared from the drawings that the reinstated
Waverley railway line bridges or embankments
could have impacted on the Gala water area of the
River Tweed special area of conservation about
34 times. That could have led to a major adverse
impact on a European site. What we wanted to
know was quite simply where, in relation to the
Gala water or the Tweed, the railway hard
engineering from the embankments and the area
of building operations would be situated, in order
to identify whether there was going to be an
impact, how serious it would be and how to avoid
it. It was not terribly technical.

It is important that there is a clear understanding
up front about the nature of the information that is
required.
Paul Martin: There will obviously be difficulties
in doing that. For example, the Parliament building
project probably had to address at its outset
different SNH requirements from those that SNH
required for Queensberry house at a later stage. Is
it not the case that a project will always have
difficulties if it speculates at an early stage? Would
it not be better to do that later in a project when
more investigations will have taken place?
John Thomson: I ought to clarify that it was our
sister body Historic Scotland, rather than SNH,
that raised issues around the development of the
Holyrood building.

The Convener: I wish to ask a question of
Richard Evans. In your written submission and in
your introductory remarks you referred to the
habitats regulations. Are you suggesting that there
should be an amendment to the Harbours Act
1964? Is it necessary for that to be in the bill, or
could it be covered in secondary legislation?

Paul Martin: I apologise.
John Thomson: On the point about the
principle of a project, I would argue the other way
round. The costs of the Parliament building and
the speed with which it was developed would
probably have been improved if much of the
information and the issues had been exposed and
addressed up front. It was only because those
issues were introduced late in the process that
timescales slipped, and because adjustments had

Richard Evans: It is not necessary for an
amendment to the Harbours Act 1964 to form part
of the bill. It struck me, however, that having hit
upon various bits of the general environmental
duty of harbour authorities that we felt could be
updated, the bill—particularly bearing in mind the
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precedent of the Transport and Works Act 1992,
which inserted section 48A into the Harbours Act
1964 and gave statutory harbour authorities their
environmental duty in the first place—might offer
an opportunity to address that issue. It is not the
only means of doing that, though, and indeed the
committee may consider that it is not an
appropriate vehicle to do that. We would
understand if that were the case.

but many are sub judice. For that reason, the
submissions to the committee make no mention of
the on-going dispute.
In so far as the primary thrust of the bill is to
declog—to use a not-very-posh description—the
parliamentary processes of the inordinate number
of orders that were mentioned at the 5 September
meeting, I understand and welcome it. That is not
why I am here, but everyone appreciates that
when there is no other way for a body to get
powers to build a railway, for example, there is no
choice but to follow the private bill procedure.

The Convener: I thank all three of you for your
evidence, which has been very useful.

Special parliamentary procedure is different and
has a fairly narrow compass. The procedure is
designed to deal with situations such as SIC’s
seeking to build a fixed link by bridge to Bressay—
an island with a population of about 300, which is
close to Lerwick. The fact that the bridge would
cross navigable waters would trigger the SPP. The
same would apply to a tunnel, although there
would not be the same arguments, but that is
another issue. The reason the SPP would be
triggered is the involvement of two distinct public
authorities that have been created by statute. On
the one hand, Shetland Islands Council has every
democratic right to build a bridge within its area of
governance and, on the other hand, the harbour
authority is charged under the Lerwick Harbour
Improvements Act 1877 with conserving,
deepening and improving the harbour, which I
suppose would be described nowadays as
conserving, dredging and developing the harbour,
which includes economic development. The
problem is that although the aspirations of both
bodies are perfectly reasonable in isolation, they
could conflict in practice. That is what the current
unfortunate row is all about. The first Bressay
bridge application was advertised in The Shetland
Times on Christmas eve 2003. I remember that,
because it was a difficult time to have to consider
framing objections.

14:45
The Convener: I welcome Linda Knarston, who
is here on behalf of Lerwick Port Authority and the
British Ports Association. I believe that you work
for Anderson and Goodlad.
Linda Knarston (Anderson and Goodlad):
That is right.
The Convener: I will first give you the
opportunity to make some remarks about the bill,
and then we will move on to questions and
answers.
Linda Knarston: I would like first to thank the
committee on behalf of my clients and the British
Ports Association for the opportunity to appear
today. I am sure that you are aware of the amount
of consultative bumf that comes through one’s
door—you will get more of it than we do. When
one does reply, one sometimes feels that it goes
into a black hole somewhere. It is exciting, if a bit
unnerving, to be here to give evidence in support
of what we said.
I will make a brief statement—I am sure that I
would not be permitted to make a long one.
Subject to the committee’s approval, it is
inevitable, given the evidence that was given at
the meeting on 5 September, that I will refer to the
on-going dispute between Shetland Islands
Council and the Lerwick Port Authority. Although it
would be illustrative to do so, I am conscious that I
must be careful not to address the merits of the
cases because there are, unfortunately, a number
of court actions, some of which are finished and
some of which are continuing. That does not,
however, mean that I cannot refer to them,
because the issues demonstrate where we are
coming from.

Under the present system, the promoter has to
put in a series of applications for consent. In
effect, the applications are made to the Scottish
Executive, although nominally they are decided by
the Scottish ministers. In the case of a bridge, the
applications would involve planning consents for
the landward bits, or the bits above the low water
mark, and for a roads scheme under the Roads
(Scotland) Act 1984. If, as is often the case, the
applications for various consents are made
piecemeal, rather than through one walloping
application, it is not apparent in legal terms—
although it might be in practical terms—whether
the SPP would come into play.

The Convener: Before I let you continue, I say
for members’ guidance that we should try,
because there are on-going court actions, to stay
away from the merits of a particular project and
instead deal only with process issues, which are
most illustrative in our consideration of the bill.
That will keep us all in safer territory.

In the example that I have given, if Lerwick Port
Authority, as the navigation authority, had not
objected on the grounds that the proposed bridge
would interfere with its dredging and harbour

Linda Knarston: I am conscious of the delicacy
of the situation. The issues are clearly of interest,
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inflicted. That will certainly be the case once the
bill has been passed, if it implements the main
thrust, which is to take most, or all, private bills out
of Parliament’s remit and to transfer that function
to the Scottish ministers. If that were the case, on
the very odd occasion when SPP applied under
the transitional arrangements as set up by the
Westminster Government, the promoter—the
council in this case—would have to introduce a
private bill, which would have to incorporate the
provisions of a special parliamentary order for the
project for which the promoter sought authority. In
the case that I described, as matters stand,
authority would be sought for the building of a
bridge.

development functions and with the reasonable
requirements of safe navigation, there would be no
question of the SPP coming into play. If the
objection had been made on other grounds, or had
been made by other people, the matter would
have been decided either by the relevant minister
or through an inquiry.
The inquiry process itself is very strange. Under
the present system, and under the bill, the minister
has complete discretion when considering an
application for an order to which there are
significant objections—leaving aside vexatious
and trivial matters and matters relating to
compensation, which can be dealt with elsewhere,
such as through the Lands Tribunal for Scotland.
The minister can either go for a full-blown inquiry,
appoint someone to hold a hearing for simpler
cases or targeted issues, or do nothing at all.

It might seem strange to say it, but one of the
great successes of SPP is not that it is so limited
in scope, or that it is particularly important in
focused situations but that, in the past 61 years,
there has been no SPP application in relation to
harbours. The only two that we could find were in
the Westminster Parliament, one of which related
to the National Trust. I cannot remember the other
one, but it had nothing to do with harbours.

I stress that under the present system, by virtue
of the nature of the objections and the fact that
they emanate from a harbour authority, the
minister would not make the decision. The
decision would be made where it should be made:
the Scottish Parliament. However, under the new
system, there might not even be an inquiry, which
is regarded as being hugely important in Shetland.
Unless a development is considered to be a
national development within the terms of the
proposed amendments to the Planning etc
(Scotland) Bill—which I understand is still under
consideration—the minister could just make a
decision without any reference to an inquiry and
with no parliamentary involvement.

It is difficult and daunting to prepare bills for
Parliament. Large amounts of preparation and
detail are required, which is perhaps why parties in
such cases do what they ought to do and find
ways to resolve differences without involving other
people, whether those people be members of the
Scottish Parliament or a reporter or the Scottish
ministers.

I am sorry about this, but I will touch again on
what has happened in practice. The first
application that was lodged by SIC on Christmas
eve—I must stop saying that—was for planning
consent. Despite strenuous objections, which were
repeated for most of the other applications and
specifically for the roads scheme, there was no
requirement for the council to apply to ministers for
planning permission. As a consequence, deemed
planning consent was given. To make the situation
worse, the advice that was given and accepted
was that the minister should be taken to judicial
review, permission for which was granted. That
illustrates how awful the present system is. The
system will not get better under the proposed new
legislation. In practice, what happened meant that
the minister had to visit the matter anew, after
which the decision was the same, although its
wording was different. Surprise, surprise—a
second petition for judicial review is going through
the court. In the meantime, no progress is being
made.

15:00
The Convener: I ask you to draw your remarks
to a close, after which we will move to questions.
Linda Knarston: I will do that. I was going to
give one example of the importance of the clash
between the different functions. It is referred to in
our
submission
and
concerns
offshore
decommissioning work. As I understand it, only
one North sea oil offshore decommissioning
contract has been awarded in the UK, and it went
to Lerwick. Geographically, Shetland is obviously
in pole position to attract such work. However, if it
is to do it, it must provide the facilities. It is all
about time and money. Dredging and land
reclamation would be involved. In one of the
current disputes with Shetland Islands Council, a
judgment relating to an interim interdict against
dredging in the vicinity of the proposed bridge
across the entrance to Lerwick harbour is awaited.
I think that I have said more than enough.
The Convener: Thank you very much for those
introductory remarks. We will now move on to
questions.

Ewan MacLeod referred to a “paralysis of
process” arising from the SPP. I submit that it is
not the system and that there is no paralysis of
process other than one that might be seen as self-
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Mike Rumbles: In your written evidence, as well
as in what you have said just now, you say on
behalf of your clients that the strongest evidence
that you have received is against the proposed
new procedure. In your written evidence, you go
as far as to say that you hope that Parliament will
be

this year. What that paper envisaged forms the
bulk of part 1 of the bill—that is to say, the
abolition of the private bills procedure for the
cases to which it currently applies, although I am
not talking about the specific involvement of the
SPP in that. If that abolition, which is the bill’s
original objective, were to be agreed to, that would
sort out any perceived concerns about delay—
which is an important issue—because Parliament
would not scrutinise projects. However, the plain
historical fact is that such matters have not come
up.

“prepared to reject the TWB as introduced”.

You offer three suggestions if that does not
happen. I will focus on the first one. Correct me if I
am wrong but, if I understand your view correctly,
your objection is that, if there is an issue of
national importance, there will be parliamentary
scrutiny, whereas all other issues will not be
scrutinised
under
Parliament’s
democratic
process. You give the example from your neck of
the woods, which would be a local issue, rather
than a national one, and would not be subject to
parliamentary procedure under the new system.
You suggest that the bill should be amended to
ensure that if, following a local inquiry or hearing,
ministers reject the recommendations of the
independent reporter—which they will be entirely
entitled to do under the bill—the matter should be
referred to special parliamentary procedure.

The second point is the assumption that the new
system will be faster and more efficient. My
colleagues at the British Ports Association—of
which Lerwick Port Authority is a member—are
unhappy with the way the English system works.
As far as I can tell, part of that unhappiness is due
to how their system deals with objections. The bill
will make some amendments that will ease that,
but the association is not satisfied that it will make
the system faster. It is talking about 12 or 13
harbour revision orders, which are a bit different,
being clogged up in the system. The transfer of
functions will mean that more reporters will be
needed, so the system will not necessarily be
faster, particularly if people like me go round
raising court actions every time they are
dissatisfied with ministers’ decisions.

Linda Knarston: That is right. However, I must
stress that that is a fallback position. What I and
my client authority are really trying to say is that
the existing special parliamentary procedure
should be retained, and that the special procedure
that is envisaged under section 13 is not really
parliamentary scrutiny. It would be rude to
describe it as a joke but, if an issue is brought
before the Scottish Parliament, either because it is
of national importance or because the minister
feels that it is an appropriate issue to bring to
Parliament, all that Parliament is able say about
the proposal, using the affirmative procedure, is
yea or nay. It cannot amend the proposal; it would
not be scrutinising it at all. It is a matter of take it
or leave it. That seems to be a difficult issue for
Parliament to resolve. To reject a development
that might have a lot of good points because of
some things that Parliament does not like about it
would be quite a big deal that could have immense
ramifications.

Mike Rumbles: Let us assume that the new
system was in place in your example, that there
had been an inquiry and that the minister had
rejected
the
independent
reporter’s
recommendation. From a legal perspective, would
you have a case for judicial review? What chance
would you have of having the decision
overturned?
Linda Knarston: It is horses for courses, but it
would be a jolly good starting point for a solicitor if
the minister were to instruct an independent
reporter on a project that, as was envisaged at the
committee’s first evidence-taking session on the
bill on 5 September, related to a manifesto
commitment, the reporter were to produce a nice
reasoned judgment and the minister were then to
say no. I would be a happy solicitor in that
situation.

Mike Rumbles: One reason why the bill has
been introduced is that there seems to be all-party
support for speeding up the system. There is a
balance to be struck, is there not, between
democratic control of the process and the speed at
which a proposal goes through? You feel that
losing the current democratic scrutiny under the
new procedures would be too big a price to pay.

I have a personal worry that is nothing to do with
my remit today. At the meeting on 5 September,
Mr Ewing, the deputy convener, said that if he
were a minister and a reporter were to decide
against a manifesto commitment, the reporter
would get short shrift from him. That is
understandable, but where does it leave the poor
objector if the project is a manifesto commitment,
which is not the case in my example? Would it be
worth objecting if the outcome was predetermined
unless resolved otherwise by the courts?

Linda Knarston: Yes, but I go further than that.
There is a very good document called “Scotland’s
Transport—Proposals for a New Approach to
Delivering
Public
Transport
Infrastructure
Developments”, which was published in February
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The Convener: Did we not have an example
recently in which a minister—

3988

an inquiry to be held, the minister would have to
order it. That is not the situation at the moment—
an objection could just be ignored.

Linda Knarston: The M74.

At the risk of trying the committee’s patience, I
will make one more point. The fact that there have
been very few applications in the past 61 years is
a good thing. We have had experience of the
provisional orders procedure, which is similar.
That procedure is an alternative to harbour
revision orders and was confirmed by an act of
Parliament. It was used frequently and demanded
a higher degree of precision, because it had a
definite timetable and there was finality at the end
of the process. People reacted by sorting out the
issues, which is what they should do. I regard the
fact that there have been so few applications not
as a failure but as a resounding success. It is not
the result of a lack of interest.

The Convener: Indeed. As I understand it,
those who were pursuing the court case withdrew
their opposition quite late on, either just before or
just after the case started to be heard. If the case
would be as strong as you imply it would be as a
result of a minister’s not accepting a reporter’s
view, is it not surprising that that case did not
proceed to full consideration?
Linda Knarston: I should have said that it is
always an encouraging starting point. The problem
is that nobody—solicitors, reporters or ministers—
has a monopoly on wisdom. A minister might have
a perfectly good reason for turning down a
recommendation by his reporter, because their
decision was flawed. However, this is an
encouraging starting point.

Ms Watt: At the beginning of the meeting we
discussed Shetland transport partnership. Is
Lerwick Port Authority a member of the
partnership?

Mike Rumbles: I am trying to establish how
effective the system would be. The convener has
given one example, but I understand that the case
was not pursued because the organisation
involved said that it simply could not afford the
legal costs. A hefty financial commitment is
required to challenge such a judgment.

Linda Knarston: As far as I know, it is not. I do
not think that it has been asked to join. However, I
cannot really answer the question.
Ms Watt: Could we find out?
Linda Knarston: Yes.

Linda Knarston: It depends very much on the
decision in question. If someone has made a
Horlicks of it and legally the matter is completely
clear, that is not too bad. However, life is not
usually like that.

Ms Watt: It would also be interesting to find out
whether other harbour authorities are members of
local transport partnerships.
Linda Knarston: At present, membership might
or might not be thought to be desirable. Although
efforts continue to sort out the issue about the
proposed fixed link to Bressay, relations between
the parties are not the best that they have been.

The Convener: The fact that the special
parliamentary procedure has been employed only
twice in the past 61 years suggests to me that it is
not of much general merit. It is at least reasonable
for us to consider introducing a procedure that will
update the law for dealing with major transport
projects. There may be greater merit in some of
your suggestions for amending the bill than in
rejecting it altogether and retaining the existing
procedure.

15:15
Ms Watt: I understand the local situation, but it
seems a grave omission not to have harbour
authorities as members of the transport
partnerships.

Linda Knarston: I appreciate that although I
have come a long way it is an uphill task for me to
get the committee to do everything that I want and
to ditch half the bill. If the committee is not
prepared to recommend everything that I
suggest—I know that I am asking a lot—I have
mentioned the sort of amendments that would be
necessary. The bill does not acknowledge at all
the role of harbour authorities, which are vital
where, for example, a bridge is being built over a
harbour. If section 9 were amended, harbour
authorities would, in areas where orders would
affect their work, be put on an equal footing with
the National Trust for Scotland, local authorities
and persons who come within the ambit of
compulsory purchase provisions. If a harbour
authority was to state in an objection that it wanted

Your submission draws the committee’s
attention to the Harbours Bill, which is going
through the UK Parliament. Does that build on the
modernising trust ports agenda? Do you know
anything about that?
Linda Knarston: Is that mentioned in the British
Ports Association submission?
Ms Watt: Yes.
Linda Knarston: I have had a terrible time
trying to understand precisely what the problem is
in England, apart from a belief that the authorities
are underresourced. The Harbours Bill seems to
relate to the requirement that if just one objection
is lodged to a harbour revision order, it is
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necessary to have an inquiry. According to the
submission, that seems to be the issue that the bill
will address. I tried to check out the issue with my
colleague in the British Ports Association, but he
was somewhere in darkest Gothenburg and I
could not find him.

If I may, I will assume that the Executive is
unlikely to scrap the bill after this meeting.
Linda Knarston: Indeed.
Fergus Ewing: To be fair, I have given the bill
broad, principled support, particularly if it will
speed up the process, although that might be an
optimistic hope. However, there is broad
consensus that the current parliamentary
procedure is not appropriate.

Ms Watt: Some documentation that we have
received raises doubts about whether pilotage is a
devolved matter. Has the British Ports Association
come to a decision on that?

I am concerned that the committee should
explore the issue more fully at stage 2 and hear
what the civil servants say about your analysis.

Linda Knarston: That is still in doubt. My point
will be mercifully brief. We are at one with the
British Ports Association in taking the view that the
current legislation on pilotage works. The Perth
(Pilotage Powers) Order 2006 went through no
bother. I suppose that our message is: if it ain’t
broke, don’t fix it. I promise I will be short, but the
concern is about the ambiguous terms of schedule
5 to the Scotland Act 1998. Under the heading
“Reserved Matters”, the act states that marine
transport is a reserved matter. However,
exceptions to that are

I have one basic question. You argue that a
special procedure should be in the bill and should
apply to harbours. Of course we accept that
harbours are important—that is a given—for the
reasons that you spell out eloquently in your
submission. However, why do you assume that if
no such special procedure exists, it is inevitable
that ministers in a Scottish Executive of whatever
hue will not consider harbours properly?

“Ports, harbours, piers and boatslips, except in relation to”

Linda Knarston: At the very least, I am
concerned that that possibility exists. The bill
basically provides a blank cheque to ministers.
Although I have conceded that the first objective of
the bill is to take the private bills procedure out of
the Parliament, and not the abolition of SPP—for
which page 7 of “Scotland’s Transport—Proposals
for a New Approach to Delivering Public Transport
Infrastructure Developments” states that there is
no impetus—it could simply be excised and the
fact remains that considerations could be totally
ignored, because the whole process could be
followed without any inquiry. A proposal certainly
would not see the light of day in Parliament unless
it were deemed to be a matter of national
significance or the relevant minister felt that
Parliament ought to consider it. I suppose that the
special procedure that the bill will introduce is
better than nothing, but I regard it as a sop more
than a matter of substance.

certain matters such as dealing with wrecks and
dangerous vessels and aviation and maritime
security. Navigational rights and freedoms are
reserved, but the exception is the
“Regulation of works which may obstruct or endanger
navigation.”

Given that navigational rights and freedoms are
reserved and obviously involve pilotage and safe
navigation, which it is the harbour authorities’ duty
to promote, I cannot understand why the
“Regulation of works which may obstruct or endanger
navigation”

is not a reserved issue. That is merely an
observation. I do not understand the issue, and
that creates doubt.
Fergus Ewing (Inverness East, Nairn and
Lochaber) (SNP): I am sorry that I was late,
convener, but I was detained on personal matters.
I apologise to the witness, too, for missing her
opening remarks.

Fergus Ewing: I am not here to speak for the
minister; I am not usually willing to perform such a
role. However, I would expect any minister to say
that they treat with the utmost gravity the factors
that you describe. Scotland’s share of the
decommissioning industry could be £11 billion,
which would mean that any transport project that
could impede it fell into the national significance
category, although some ambiguity exists about
how that will be defined. We can ask the minister
whether such a scheme would be of national
significance; it will be interesting to see whether
we get a straight answer. If we do not, I might start
to support you.

Linda Knarston: That is maybe just as well.
Fergus Ewing: Not at all. I am impressed by
your substantial contribution, and I say that not
just because I, too, am a solicitor.
The committee is aware of the importance to the
economy of ports and harbours. We visited
Grangemouth as part of our recent inquiry into
freight transport. Ports such as the one at Mallaig
in my constituency are absolutely essential to the
economy. I am persuaded that the voice of the
harbours—by which I mean working ports, not
places such as marinas—must be heard.
However, I want to find out the exact rationale for
the particular proposals that you make.
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other important groups could come here to ask to
be included with local authorities and national
parks, as you do in point 3 of your suggested
amendments to the bill. Many other groups could
argue the same thing and if we accepted your
case, why should we not accept the case for
canals, airports or railway stations and Network
Rail? We would also get into chambers of
commerce and trade unions, I have no doubt.
Before we knew where we were, we would have a
whole procession of what I believe are called
stakeholders who would all clamour for their
voices to be heard, which would mean that
projects that might take 10 or 11 years would take
20 years. You have an extremely strong case, but
do you accept that an element of special pleading
might be perceived?
Linda Knarston: Of course. On the first day on
which the committee took evidence, Mr Rumbles
fairly upset Mr MacLeod by asking him whether
Shepherd and Wedderburn was a firm of lobbyists.
I would be a bit insulted if he asked that about
Anderson and Goodlad. However, if you ask me to
say honestly why I am here or why any other
witness who is part of or represents a body is
here, the answer is that they come here to
approach the critical issues from their body’s point
of view. That is what I am doing. Your comments
about opening the floodgates or the thin end of the
wedge are undoubtedly relevant.
Fergus Ewing: At that successful point, I will
terminate this Tavish Scott performance.
The Convener: As there are no further
questions, I thank Linda Knarston for her
interesting evidence this afternoon, which certainly
opened up and analysed an area of the bill into
which we have not delved in great detail. I am sure
that you have put into members’ minds questions
that we will ask the minister and consider at later
stages of the bill.
Linda Knarston: I repeat my thanks to you for
inviting LPA here in the first place and for your
courtesy. I apologise for the length of my opening
statement.
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SUBMISSION FROM RSPB SCOTLAND
The RSPB in Scotland is supported by some 74,000 members and employs more than 180 staff to
promote the conservation of birds and biodiversity throughout the countryside and seascape. We
have practical experience of managing land and coast for conservation, farming, forestry and other
enterprises. We undertake biological and economic research to underpin our policy analysis and
advocacy. We also have experience of environmental education and training for all ages. The
RSPB is the BirdLife International partner in Scotland.
Our principal interest in the Transport and Works (Scotland) Bill is to ensure that processes for
consenting projects covered by the bill allow the natural heritage and biodiversity interests to be
taken fully into account in determining consent. In so commenting, we draw on considerable
experience of engagement in c.400 items of planning and development casework, across the UK,
each year.
Transport & Works (Scotland) Bill – general comments
The bill introduces an order-based consenting procedure, new to Scotland, to deal with applications
for private legislation for specified types of transport development that would remove the need for
Private Bill committees to consider such proposals. We welcome this simplification of process –
and the intention to ensure greater involvement of, and provision of information to the general
public. The degree to which expressed policy intentions (of meaningful public participation and
1

determination in a transparent manner ) will be achieved depends on the detail of the rules made
by Scottish Ministers under Section 4. We would encourage the Committee to consider what
opportunities should be made for the Parliament to see and comment on these rules, in order to
ensure that Section 4 of the Bill delivers the commendable policy objectives.
Developments of national significance
We welcome the retention of parliamentary scrutiny for projects “of national significance”.
However, we would encourage the Committee to consider how much time may be required require
between the laying before the Parliament of the statutory instrument and subsequent approval (or
2

not) by resolution – in order that the Parliament’s key principles of accountability, access and
participation can be met. In particular, consideration could be given to questions such as: how
might the public be consulted; how might the public make representations to parliament; how will
the issues be openly debated – in the spirit of implementing the Aarhus Convention (as intended
for all orders under the Bill).
The definition of a “national development” as one set out in the National Planning Framework is
logical – but gives us cause for concern due to the relative lack of examination of the Framework
3,4

currently proposed in the Planning (etc.) Scotland Bill, also currently before the Parliament . The
ability of Scottish Ministers to direct orders for developments not listed in the National Planning
Framework also to be subject to parliamentary scrutiny is welcome.
The application of the special procedure for national developments proposed by orders under the
Roads (Scotland) Act 1984 and the Harbours Act 1964 is logical and welcome.
Inquiries
Section 9 of the draft Bill proposes public local inquiries to be held in the event of objections being
sustained by local authorities or national park authorities responsible for land affected by a
proposed order – but not in the event of a sustained objection by any other statutory body (for
example, SEPA or Scottish Natural Heritage). We would encourage the Committee to consider
whether the list of persons in Section 9(4) is adequate. RSPB Scotland would recommend that, in
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cases where natural heritage or environmental interests of national or international significance are
affected, SNH and SEPA should be added to Section 9(4).
The Conservation (Natural habitats &c.) Regulations 1994 (as amended)
5

These regulations , known as the Habitats Regulations, transpose into UK law the EU Habitats
Directive and (in Part IV) include important measures intended to ensure the integrity of European
6

Wildlife Sites . The procedures set out in Part IV currently apply to orders under both the Transport
and Works Act 1992 and the Roads (Scotland) Act 1984. Therefore, an amendment will be needed
either to the Bill or to the Regulations) to ensure that the measures set out Part IV of the
Regulations apply to orders made under the Bill. For the sake of consistency, Part IV should also
apply to orders made under the Harbours Act 1964. This would:
x

Enable Scottish Ministers to require specific environmental information to be provided by
the applicant;

x

Require Scottish Ministers to consult SNH;

x

Require Scottish Ministers to consult the European Commission regarding "imperative
reasons of over-riding public interest";

before making an order that might affect European Wildlife Sites. It is particularly important that
orders under the Harbours Act 1964 are brought under the regime set out by Part IV, as new
powers under the Bill are specifically made unavailable where an order under the Harbours
7

Act 1964 can achieve the same end .
It is also our view (particularly in light of our experience so far of the current proposals for ship-toship transfers of oil and other substances in the Firth of Forth) that the measures set out by Part IV
of the Habitats Regulations should apply to all consents in harbour areas.
The Transport and Works Act 1992 imposed a general environmental duty on statutory harbour
authorities by the insertion of Section 48A into the Harbours Act 1964. This duty predates the
introduction of the Habitats Regulations, as well as legislation implementing the Aarhus Convention
– which is clearly referred to in the policy memorandum with regard to the proposed procedure for
orders under the Bill. The intentions are to “encourage meaningful public participation” and to
ensure transparency and confidence in the process – both of which have been conspicuously
absent in the Forth of Forth ship-to-ship process.
Therefore, we suggest that the Committee considers the introduction of an amendment to the Bill,
to insert a Section 48B into the Harbours Act 1964, bringing the environmental duty of statutory
harbour authorities in Scotland up to date by:
x

Applying Part IV of the Habitats Regulations to plans and projects that may affect
European Wildlife Sites and which are determined by harbour authorities (for example
under byelaw powers, or by issuing orders to mariners);

x

Clarifying the status, under the Environmental Information (Scotland) Regulations 2004
as Scottish public authorities, of statutory harbour authorities as regards their statutory
functions (of a public nature);

x

Ensuring that the appropriate measures enabled by the Aarhus Convention are applied to
consents by statutory harbour authorities.

Given the precedent set by the Transport and Works Act 1992, the Bill presents a significant
opportunity to bring the responsibilities of statutory harbour authorities into line with current
environmental legislation and policy – without a requirement to review the harbours Act 1964 in its
entirety.
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1

2

3
4
5
6

Paragraphs 93-101 of the policy memorandum, referring specifically to the Aarhus Convention on
access to information, public participation in decision-making and access to justice in
environmental matters.
Between s13(3)(a) and s13(3)(b)
http://www.scottish.parliament.uk/business/bills/51-planning/index.htm
http://www.rspb.org.uk/Images/planningdebate_tcm5-87092.DOC
Statutory Instrument 1994 No.2716

Special Protection Areas (SPAs) for birds and Special Areas of Conservation (SACs) for other
species and habitats, collectively known across the EU25 as the Natura 2000 network.
7

Section 1(2)
SUBMISSION FROM SCOTTISH NATURAL HERITAGE

We warmly welcome these proposals to reform the current Private Bill process. In our view they
would substantially improve the current arrangements. In particular, the proposals should make
the procedures involved much clearer, in turn facilitating input from all interested stakeholders.
This would be entirely in accord with the objective of the planning reforms contained in the current
Planning Bill.
We have discussed these proposals with colleagues in the Executive Bill Team and have
highlighted a number of important points relating to the need to take account of other
environmental regulatory processes arising from European legislation. These carry with them a
requirement to provide detailed environmental information at the time an application is submitted.
Our previous comments are generally reflected in the Bill and supporting documents, and the policy
memorandum notes the importance of pre-application consultation, in part to ensure due reference
to environmental considerations (para 40), and the need to provide adequate information at the
time of application (para 35). There is also reference to the need to comply with UK and European
legislation regarding Environmental Impact Assessment and the consideration of potential impacts
on Natura sites (Special Areas of Conservation and Special Protection Areas; para 45).
These are welcome statements of principle, and it will be important to ensure that they are carried
through into the secondary legislation which will specify the details of the process, in particular the
rules under Section 4 which will indicate the pre-application procedure. Against this background,
and in view of the weight which attaches to the relevant European Directives, it may therefore be
helpful to briefly restate the key points.
Relationship with other regulatory regimes
The new arrangements will apply to developments of considerable scale and complexity, with
corresponding potential for effects (both positive and negative) on local communities and the
environment. Such developments will in turn be subject to a wide range of regulatory regimes,
including the Environmental Impact Assessment (Scotland) Regulations, the Conservation (Natural
Habitats etc.). Regulations and the planning process (including the GDPO and GPDO), and clear
guidance will be required to ensure that these link efficiently with the new procedure.
Early identification of key issues
The new procedure must allow the impacts of developments on the natural heritage to be identified
and addressed as early as possible, and certainly before the critical decisions are taken; this
process should be well in hand by the time a proposal is submitted to Ministers. This consideration
also highlights the need for close and early consultation with relevant bodies, including SNH. The
Executive consultation which preceded the Bill suggested a period of six months between the
promoter publicising initial proposals and presenting an application for an Order to Scottish
Ministers. While recognising the need for a defined timescale, our previous experience with Private
Bills indicates that the resolution of natural heritage issues can take longer than this, and this
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period should be regarded as a minimum. This is particularly true if further environmental
information is required, as the necessary survey work may be subject to seasonal constraints, for
example where migratory birds are involved.
Appropriate assessment of impacts on Natura interests
The process must allow, where necessary, for an appropriate assessment of potential impacts on
Natura interests under the Habitats Regulations. These indicate that a project likely to have a
significant effect on a Natura site can only be allowed to proceed if it can be demonstrated that the
integrity of the site will not be adversely affected (unless there are overriding reasons of public
interest why it should proceed). This can only be adequately considered if detailed information on
the design, construction, maintenance and operation of the project is provided. The importance of
this point must be emphasised; this requirement is underpinned by the full weight of European
legislation and the assessment must be completed at a sufficiently early stage in the process to
inform the eventual decision by Ministers.
SUBMISSION FROM ANDERSON AND GOODLAD ON BEHALF OF LERWICK PORT
AUTHORITY
Lerwick Port Authority and our Firm, Anderson and Goodlad, as their legal advisers for over fifty
years, have grave concerns about the terms of the Bill and the underlying policy behind it which in
the case of a port such as Lerwick raise issues of crucial national and local importance.
Lerwick Port Authority are in an almost unique position to give evidence to the Committee given the
challenges they have faced over the years.
In common with any port serving an island community which does not have a fixed link to the
Scottish mainland, fishing and the transport of goods and people by sea are of crucial importance.
However, in addition, Shetland, in particular the port and harbour of Lerwick, required to rise to the
challenge of North Sea oil exploration which involved unparalleled and urgent expansion of harbour
facilities to meet the needs of the oil industry resulting in immense benefits to the local and national
economy. Lerwick Port Authority are now addressing the challenge of attracting oil rig
decommissioning work and further harbour development will be vital if Shetland is to maximise its
share in this lucrative market.
A vital part of this process involved the obtaining of Parliamentary authority or authority of Ministers
to create the necessary facilities and as a result of which Lerwick Port Authority and our Firm, as its
advisers, were actively involved in Private Legislation Procedure including the promotion of eleven
Acts of Parliament and eight Harbour Revision Orders.
The promotion of Acts of Parliament by means of Provisional Orders involved a procedure virtually
identical to the existing Special Parliamentary Procedure (SPP) which the TWB seeks to abolish.
In our view, abolition of SPP is a retrograde step. The existing system, SPP, insofar as relating to
ports and harbours, only applies in restricted areas and provides an effective tried and tested
balance between the Parliament, Ministers and the Civil Service/The Scottish Executive and a like
fair balance especially where the competing interests of public bodies are involved.
The existing SPP, where it applies, also provides for detailed open and democratic scrutiny of
issues of national as well as local importance. The emasculated special procedure provided for in
Clause 13 of the Bill singularly fails to provide this.
The terms of the Bill transfer the functions of the Scottish Parliament in areas where SPP applies to
the Scottish Ministers but in practice, except in the most important and controversial areas, these
functions will be exercised by the Scottish Executive.
The experience in England and Wales under the Transport and Works Act 1992 has not been a
happy one. The British Ports Association have already expressed their members’ frustration at the
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delays encountered in the operation of the system under this Act which the current Bill in general
terms seeks to emulate.
It is fair to say that there are certain policy differences contained within the TWB in the sense that
Clause 13 of the TWB provides that a Statutory Instrument relating to national development, being
a development of national significance, or any other Statutory Instrument which the Scottish
Ministers decide to refer to the Scottish Parliament cannot come into force unless the Parliament,
by resolution, approves the instrument.
However the power entrusted in the Parliament is very limited, namely a power to approve or not to
approve the Instrument. There is no power to amend the Instrument and if representations are
made and accepted in principle that the Statutory Instrument should be amended, the Instrument
laid before Parliament has to be withdrawn and the process has to be recommenced by the
introduction of a new Statutory Instrument.
The Scottish Ministers and in practice we believe the Scottish Executive, are given more or less
unfettered discretion in the event of the objections being lodged to an application for an Order in
terms of Clause 1 of the Bill to decide whether or not to hold a public local inquiry into said
objections or a hearing in relation to said objections by a person appointed by the Ministers.
Alternatively, a decision can be taken without any hearing and unless developments of national
significance are involved without any Parliamentary scrutiny. This is neither open or transparent
nor is it democratic.
It is accepted that SPP is a complex and expensive process involving detailed Parliamentary
scrutiny plus a great deal of MSPs’ time. However, in practice the combination of complexity and
detailed scrutiny by Parliament has led in almost every case to negotiated agreement with
objectors.
In support of this contention we enquired at Westminster and we were advised that only two
opposed Orders which were subject to SPP had gone through the Westminster Parliament since
1945.
SPP was introduced, in the main, to deal with matters regarded to be of national and strategic
importance and only operates in limited circumstances in relation to ports and harbours where
bridges over and tunnels under navigable waters are involved and only applies to objections under
the Roads (Scotland) Act 1984 where a harbour Authority such as Lerwick Port Authority as the
navigation Authority has objected on navigational grounds. In other words, if the navigation
authority objected on different grounds, SPP would not apply.
The thinking behind this approach is obvious. The protection and promotion of the right of
navigation is a fundamental duty of any port or harbour Authority and takes on important additional
significance where other vital issues national or local importance are involved such as at present
the prospect of attracting oil rig decommissioning work which has an estimated worth of £860
million to Shetland alone, increasing sizes of vessels including pelagic trawlers and shipping
generally and national defence.
The importance of decommissioning to the Scottish economy as a whole cannot by stressed highly
enough. A report by Scottish Enterprise Service to Industry Groups Offshore Decommissioning
(2002) suggests that Scotland may secure just over 43% of the North Sea decommissioning
market valued at an estimated £25.7 billion of which Scotland’s estimated share might be over £11
billion.
In this regard we annex a copy of section 6 of a Report by DTZ Pieda Consulting, Edinburgh dated
August 2004 jointly commissioned by Lerwick Port Authority and Shetland Islands Council
regarding the likely value of decommissioning to the Scottish economy in general and the Shetland
economy in particular.
As a separate issue, it is noted that the suggestion that special consideration be given to islands
was rejected and island communities are treated in the same way as mainland Scotland. In our
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view this is a mistake as island communities such as Shetland, whose only links with mainland
Scotland are by way of sea and air, are in a different position than the rest of Scotland.
Without the existence of sufficient links to the mainland by sea and by air, such island communities
will cease to be viable. This will not only have a disastrous effect on the island community involved
but in the case of a community such as Shetland will have a disastrous effect on the national
economy as well.
If the Parliament is not, as we hope it will be, prepared to reject the TWB as introduced, we would
urge that three significant amendments be made: In the event that the recommendations following a public local inquiry or a hearing by an appointee
of a Minister are rejected by the Minister concerned the Order in question should be subject to
Parliamentary scrutiny under the existing SPP.
At the very least if the existing SPP is not to be retained the proposed special procedure set out in
the TWB should automatically apply to orders in respect of bridges over and tunnels under
navigable waters. This is because particularly bridges seriously affect the fundamental duties of
any harbour authority in respect of safe navigation and future harbour development.
In any event, navigation authorities such as Lerwick Port Authority should be included as one of the
bodies entitled to demand an inquiry into their objection to an Order proposed to be made under
the TWB. At the moment the only bodies with that right are local authorities, the national park
authority for national parks in which any works authorised by the proposed order are to be carried
out and certain persons to whom notice have to be given off a compulsory purchase order in terms
of the Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947. Clause 9(4) of the TWB
needs to be amended to include navigation authorities.
The foregoing comments are addressed to the abolition of the application to SPP to certain orders
under the Harbours Act 1964 and the Roads (Scotland) Act 1984.
The Bill however also applies to the provisions of the Pilotage (Scotland) Act 1987. In our view,
there is no justification for removing the potential application of such orders under this Act to SPP.
In our experience, the Act works very well as presently framed and we have not been involved in
any pilotage order which has attracted objections which then became subject to SPP.
Given that the procedure set out in the 1987 Act has worked swiftly and efficiently in practice, there
is no obvious justification for amending it purely in the interest of consistency.
As the Committee may be aware the Pilotage Act 1987 was introduced only after extensive
consultation and scrutiny of the then position as governed by the Pilotage Act 1913. The 1987 Act
reflects what was perceived as meeting the requirements of modern shipping as the Act still does.
A further issue arises in relation to pilotage, namely the vexed question of legislative competence.
Schedule 5 of the Scotland Act 1998 at Section E(3), which include navigational rights and
freedoms, entitled Marine Transport, sets out what matters are reserved to the Westminster
Parliament. There are certain exceptions to this which apply to inter alia ports, harbours, piers and
boat slips.
It appears to us that pilotage may not be included in these exceptions.
From our reading of the Scotland Act 1998 it is not at all clear that pilotage is a devolved matter.
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Transport and Works (Scotland)
Bill: Stage 1

Scottish Parliament
Local Government and Transport
Committee

14:05
The Convener: Item 2 is further evidence at
stage 1 on the Transport and Works (Scotland)
Bill. The witnesses on the first panel have
experience of the current system of consideration
of public transport projects from their perspective
as objectors. I welcome Odell Milne, Alison
Bourne and Kristina Woolnough.

Tuesday 26 September 2006
[THE CONVENER opened the meeting at 14:04]

I look forward to hearing your evidence today.
Have you decided among yourselves whether any
of you will make introductory remarks or do you all
want to do that?
Kristina Woolnough: I represent Blackhall
community association, which circulates a
newsletter three times a year to more than 3,000
households, so it has a broad opinion base.
Mrs Odell Milne: I am here as an individual and
in a personal capacity. I am not representing
Brodies LLP solicitors or any of its clients.
Alison Bourne: I am quite happy to say
nothing.
The Convener: As you do not want to make any
broader introductory remarks, I open up the
meeting for questions from members of the
committee.
Michael McMahon (Hamilton North and
Bellshill) (Lab): In your experience of discussing
bills, did members of the Scottish Parliament bring
anything helpful to the discussions that might not
be there if objectors deal only with a reporter?
Please be honest.
Kristina Woolnough: No—nothing.
Mrs Milne: No.
Alison Bourne: No.
Michael McMahon: Did MSPs bring an interest
in the subject, which—
Kristina Woolnough: No—they had no interest
whatever in the subject.
Alison Bourne: Quite the contrary, really.
Kristina Woolnough: The conversations
among women MSPs in the toilets were about how
boring the process was and what a waste of
everybody’s lives it was. They were not interested
in the process or the procedure.
Alison Bourne: I have to say that, from the
outset, most of the objectors pinned their hopes on
the committee. The objectors had hoped that
MSPs, as elected representatives, would be
genuinely interested in the problems that were
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real conflict. I am just trying to find out your
perceptions of the problems.

associated with the Edinburgh Tram (Line One)
Bill, but it quickly became apparent that, because
of the number of objections and the time
pressures, the committee was in a hurry to get
through the bill as quickly as possible.

If the process were changed to involve a
reporter, would you have more confidence in it?
Do you think that you would have greater
opportunity to argue your case if you were dealing
with an official?

Kristina Woolnough: Margaret Smith MSP
made an important point to us.

Kristina Woolnough: It is difficult to say.
Thinking back to my involvement with the
congestion-charging inquiry in Edinburgh, I
remember that the council appointed three
reporters and provided the remits for them. A
reporter is given a brief only to examine detail—
what use is it if they are not allowed to examine
the principle of a scheme? There are also
problems with the reporters who are appointed by
the Scottish Executive. With regard to the tram
proposal in Edinburgh, we were perfectly aware—
because Edinburgh is quite a small place—that
the high-up people in the Scottish Executive’s
Enterprise, Transport and Lifelong Learning
Department were desperate to deliver the tram.
We did not feel that there was impartiality at any
level. There was a desire to have the scheme in
principle, but there were no exit points at any time.

Alison Bourne: She is my MSP.
Kristina Woolnough: Margaret Smith said that,
because none of the MSPs who were on the
committee represent the area that would be
affected, they had no democratic interest, as it
were, in responding to voters.
Michael McMahon: Two questions arise from
that. First, do you think that that might have been
a good thing because the MSPs could consider
the matter dispassionately through having no
vested interest? Secondly, if in the future MSPs
are not involved in the deliberations on objections
and objections are instead handled by a reporter,
will that be an advantage? Would you have more
confidence in talking to someone who has
technical expertise?
Kristina Woolnough: The MSPs should have
taken on board all the evidence. There was a lot of
evidence and, if I was an MSP, I would have been
anxious about making a decision when I did not
know the beginning, the middle and the end of all
the arguments. I think that you are suggesting that
a reporter will have that knowledge, unlike MSPs.
However, objectors will not have a representative
who hears all the evidence on their behalf and
then makes a representation, so there is an issue
of accountability and information.

Alison Bourne: I covered that point in my
second submission to the committee. Many
objectors felt that the tramline 1 project was flawed
from the outset and that there were fundamental
problems with it. Most objectors felt that the
damage had been done before the bill was lodged
with Parliament and that it was already beyond the
point at which the fundamental flaws could be
addressed. I would certainly like there to be much
earlier independent scrutiny, which need not be
expensive or time consuming.

Your first question was about MSPs taking a
dispassionate view. To be fair, it was hard going
for everyone because the subject was technical
and there was a lot of information. Perhaps the
experts enjoyed talking endlessly about trams,
noise, sound and vibration, but I do not think that
anybody else did. As Alison Bourne said, we had
hoped that the MSPs would listen to the people
and be robust in getting answers to our questions,
but that did not happen. Our questions are still
unanswered.

Tina Woolnough has explained previously that,
in America, there are expert panels that scrutinise
public projects for their public good—almost on a
pro bono basis—which I think is a good idea. A
panel of experts from, say, the Institution of Civil
Engineers Scotland could scrutinise a scheme
from its outset to ensure that the sifting process is
done in accordance with Scottish transport
appraisal guidance—which was not the case with
the tramline 1 project—and that the funding is in
place to deliver the entirety of the scheme. If that
does not happen, you will end up with the situation
that the tramline 1 project is in: basically, the
project has disintegrated into one small section of
line for which there are no supporting data. The
big issues that caused the difficulties would have
been identified by independent experts well before
the objectors ever got their hands on that sort of
information, which would have meant that there
would have been a chance to fix those problems
at an early stage.

The key point is that we feel that the process
was party political. The delivery of the tram project
in Edinburgh had the support of all the parties at
council level, which was pretty much reflected in
front of the committee. We felt that it was a done
deal because it was a politically motivated project
that already had party-political endorsement.
Michael McMahon: I take on board what you
say: you think that the involvement of MSPs did
not bring anything beneficial to the process. That
is why we are trying to change it, so there is no

Kristina Woolnough: The peer review
mechanism that operates in the east of the United
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States of America involves professionals giving
their time as volunteers—they see it as a way of
giving something back, as it were. Because they
are not being paid, there are no issues of client
loyalty and so on. I would have liked paragraph 50
of the policy memorandum to have included an
obligation on the promoter to produce a statement
about the contentious issues. Right up front, there
should be recognition by the promoter of the
problems. We experienced a welter of spin and, as
I said, the main issue that we had with the
project—which was, basically, the need for it to
serve the front door of the Western general
hospital—and the issues relating to how the
project would fit into the space that the promoter
was planning to put it in are still unresolved.
However, if there were right from the outset a list
of key contentious issues, which MSPs could also
see, the promoter would have to admit that there
were problems and it would be possible to show
whether the points had been answered by the
promoter. The promoter has never admitted that
there are any problems with the tramline 1
proposal.

ability to object under the new system, compared
with what you experienced?
Alison Bourne: Unless there is an independent
and on-going peer review from the start, there will
be the same problems as with tramline 1. Major
issues will not be addressed early so it will, by the
time a bill is introduced, be too late to make the
necessary decisions. Unless something is done to
address that, the problems will be the same. If it
was assumed that there were no big fundamental
flaws with a proposal, it would reach the
parliamentary bill stage and an inquiry would be
undertaken by a reporter—I would have a lot more
confidence in a reporter’s understanding the
technical issues.
I heard Jackie Baillie give evidence to the
committee on 5 September and was surprised to
hear her say that the tram route alternatives for
serving the Western general hospital in Edinburgh
were quickly discounted due to gradient. However,
not one of the alternative alignments for serving
the Western general had a gradient issue. There
was a gradient consideration in respect of two of
the alignments but, because the promoter
admitted that it did not actually consider any
alignment other than its preferred one in any great
detail, the promoter could not say whether or not
gradient would have been a showstopper.

Alison Bourne: I can think of nothing that the
private bill process did to answer any of my
concerns. I have more questions today than I had
when I went to the first public consultation
meeting.

I was also disappointed to hear Jackie Baillie
say that the decision on the Western general was
taken at an initial stage, which implied to me that it
had been decided at the preliminary stage of the
Edinburgh Tram (Line One) Bill that changing the
alignment to serve the hospital was not a goer. We
had to submit a mountain of evidence at the
consideration stage, which I suppose was purely
to show that the Edinburgh Tram (Line One) Bill
Committee had somehow ticked the right box and
listened to the public’s concerns. It was already
too late for that, however.

Michael McMahon: I do not think that we are at
odds with the MSPs who served on the
committees that dealt with the Edinburgh tram
projects, which is why we are implementing this
change.
Alison Bourne: It is not a personal thing.
Michael McMahon: I totally understand that.
Alison Bourne: Given that we were talking
about local MSPs serving on committees, I should
say that the only time Margaret Smith, my local
MSP, was able to officially put her views to the
committee was during the final stage debate. That
is ridiculous. She has told me that the issue of
access to the Western general hospital is far and
away the number 1 concern in her constituency. I
would hope that a reporter would be in a position
to listen to local MSPs so that the public would
have the opportunity to raise concerns by that
route.

Kristina Woolnough: The key argument that
we can make is that, whatever process is devised
for MSPs and for reporters, the public must be
meaningfully involved. That requires that whatever
input they make will have a clear outcome. People
might not have their way, but there must be
acknowledgement of their input. In the tramline 1
process, there was not.
The policy memorandum for the Transport and
Works (Scotland) Bill says that thepromoters’
proposals should be

14:15
Michael McMahon: That is the important thing.
People identified the fact that there were problems
with the private bill system, so it was suggested
that a new approach is required. First, we want to
know whether you believe that the new system will
be an improvement on the system that you
experienced. Secondly, in what ways will you feel
more confident about consultation and people’s
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and that
“there should be no scope for any substantive amendment”.

There is therefore not much point in public
participation, which runs contrary to the public’s
continuing to be involved. If there are not going to
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Michael McMahon: You have experience of the
old system. Do you have more confidence in the
proposed new system? What caveats should we
know about in terms of consultation? Will you tell
us your concerns so that we can ensure that they
are built into the new bill?

be any changes, there is no point in people being
involved. As Alison Bourne said, at the pre-inquiry
stage we would need a monitor—someone
watching over the so-called consultations and
meetings between the promoter and potential
objectors. Someone is needed to check
independently that that is done properly.
Promoters, whoever they are, will say that they
have done everything well and successfully.
“Look,” a promoter will say, “we’ve had all these
meetings and sent out this questionnaire,” but that
does not mean that things were done well and it
does not mean that there was a measurable
outcome, if I may use that favourite phrase. There
needs to be some sort of monitoring before the
inquiry stage, and it must be really robust. Every
point that a member of the public raises has to
receive a proper answer.

Alison Bourne: My first concern is that there
should be independent scrutiny from a very early
stage, so that everything is carried out properly
and thoroughly, following Scottish transport
appraisal guidance. An independent person
should be able to say, “Let me see your sifting
tables. Let me see the criteria. Did you use the five
national criteria? Did you weight them? Why did
you weight them? Why didn’t you use those
criteria?” That person should be able to say to the
promoter, “No. I’m not happy that this has been
done in accordance with the guidance. You need
to go back and do it again.”

Alison Bourne: That does not just go for
members of the public. In the case of the
Edinburgh Tram (Line One) Bill, TIE Ltd submitted
a list of bodies that it had apparently consulted,
including Lothian Buses plc and NHS Lothian.
Those bodies later testified to the bill committee
that they had not been consulted at all, and that
they had been told by TIE where the tram would
run. They were not asked for an opinion. TIE was
able to tick the box and say that it had consulted
such organisations despite their saying that they
had not been consulted, but had simply been told
what was happening. That becomes important
when we consider who the organisations were.
Lothian Buses was not asked for a reaction to the
tram scheme at the consultation stage, and was
not asked what changes to bus services it would
be prepared to make so that the tram could be a
success. However, in its Scottish transport
appraisal guidance document, TIE had made lots
of assumptions about what bus services would
change. TIE’s consultants were the people who
said, “We anticipate that Lothian Buses will
remove 47 per cent of buses from Leith Walk,” but
Lothian Buses itself had not said that it would.

As an ordinary member of the public I would be
concerned about the timescale in giving evidence
to a reporter. One of the primary objectives of the
bill is to speed up the process, but our experience
was that the volume of work in putting evidence
together was a real problem. It was a particular
problem for me, because I was covering the
issues to do with the Western general hospital. I
could not possibly have put that evidence together
within a few days if it had been required for a
reporter.
After a thorough and detailed assessment of the
bill, a reporter may have reservations about it, but
I am concerned that MSPs would be able to
override the reporter. Mr Ewing has spoken
previously about dualling the A9. I can absolutely
understand why MSPs want projects to be
delivered, but I would have serious concerns if that
were done at the expense of discounting what a
technically qualified expert reporter had said.
Kristina Woolnough: The hurry is a matter for
concern. You want fast decisions, but speed is not
necessarily a good thing. The decisions have to be
right; it does not matter how long they take as long
as they are right. If the decisions are right, the
public will feel confident in the system. Hurry for
the sake of hurry seems to be ridiculous.

Michael McMahon: So, from your point of view,
the important thing is that local communities
should feel confident that they are being listened
to.
Alison Bourne: Yes, but it should be the whole
community that is listened to—not just people like
us, but the big people who could severely impact
on the project. If Lothian Buses does not withdraw
its services, where will the tram get its passengers
from? That seems to be a fundamental question.
Lothian Buses should have been allowed to
comment on it right at the start.

My area of expertise, as a member of the public,
was the environmental impact assessment. I
would have concerns about a lack of peer reviews
of that. European legislation on EIAs is quite
robust now, but my concern is that there will be no
independent scrutiny and no reviews that might
say, “Actually, this isn’t good enough.” The EIA for
tramline 1 missed out a human amenity, but it was
a requirement that that be included. The EIA had
only to be adequate. Is that what you will be
looking for in the bill? Is adequate good enough?

Michael McMahon: I am not sure that we
should go back over evidence that has been taken
previously.
Alison Bourne: No.
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Mrs Milne: The bill as drafted will not give
frontagers—which is what we all were—the right to
be heard in an inquiry. I understand that that is the
position in England, as well. However, frontagers
generally are heard, and it should be enshrined in
legislation that they have a right to be heard.
Often, frontagers are worse affected than people
from whom land is to be taken. If you are taking
land from a big estate, the person might not be
very badly affected and will get compensation. By
everybody’s admission, the compensation for
frontagers is pretty poor, yet they are the people
who are genuinely badly affected by such projects.

not ensure accountability. I find that curious
because, according to other evidence we have
received and in my reading of the bill, the bill
would take away accountability. The question is
whether and to what extent other factors would
outweigh that. I think that there would be such
other factors, but your main concern is that the
current system does not ensure accountability.
Surely the proposed system would ensure less
accountability because, if a reporter conducts an
inquiry, there will be nothing to stop the minister—
he or she is all-powerful in such cases—ignoring
the reporter.

A reporter would be easier in some ways.
Preparing a week’s evidence, for example, means
that one does not have to keep on going back over
the evidence. One of the problems with the
previous system was that we kept having to review
the evidence, which we had not looked at for six
months. One might speak to the committee then
go away for another four weeks; by the time we
came back we had forgotten it all. Also, people
have work commitments and cannot attend all the
hearings. If it all took place in a week and one was
committed enough, one could take a week’s
holiday, go to the reporter and make one’s points.
There are attractions in the idea of there being a
reporter, provided that people are given adequate
time to prepare. It should be recognised that, for
members of the public, that is what they are going
to be doing on their weekends and evenings.
Given the volume of information we are given, that
is quite important. I agree that there is room for
some kind of peer review of the evidence before it
goes to the reporter. Both my co-objectors have
made valid points about provisions that appeared
to be unsatisfactory.

Alison Bourne: The minister will become
accountable.
Mike Rumbles: To whom?
Alison Bourne: To the public. If a minister went
against the findings of a reporter, with all the
reporter’s technical expertise and knowledge, that
minister would become accountable to the public
for the eventual outcome of the scheme. Odell
Milne made the point that we were surprised that
the final stage report went into so little detail. It did
not deal with people’s objections or with the major
issues that we had. A reporter would do that.
Mike Rumbles: I bring you back to the word
“accountability”. I do not want to go over the same
ground as Michael McMahon, but I am trying to
focus just on accountability.
Alison Bourne: A reporter will make the whole
process more transparent. The nature of the
process is that the reporter will ask questions and
we will answer them. That is not like a private bill
committee meeting, in which one depends on a
particular question to be asked in order that one
can submit one’s evidence. One will be able to
submit whatever evidence one wants to a reporter
and he will base his recommendations on all the
evidence. If a minister overrules what the reporter
has said after consideration of all the evidence,
the minister must assume responsibility for
anything that happens after that.

Kristina Woolnough: I was anxious about the
definition of “nationally significant” because I feel
strongly that there should be transparent and clear
criteria for that. It should be possible early in a
project to say why it will be nationally significant
and to produce the evidence for that—ditto for the
environmental impact. Many transport projects
have severe environmental impacts. A proper
loss-gain assessment should be set out in black
and white so that we can say, “We’re paying a
price for that but it’s worth it,” or, “That’s too great
a price environmentally.” However, if one is
promoting a transport scheme that is supported by
Government policy, there can be an essential
contradiction in that environmental damage may
also run contrary to Government policy. We need
to consider projects head on.

Kristina Woolnough: I am slightly with Mike
Rumbles on the accountability issue. It depends
on the reporter. The difficulty is that there is no
guarantee that anybody will get the decision they
want. In terms of accountability, it is about who
has access to the information, who has seen the
process through from beginning to end, and who
has observed, listened and taken the information
on board.
Our experience seems to have been different
from that of the convener of the Edinburgh Tram
(Line One) Bill Committee. The information was
put in front of the MSPs, but we could do nothing
about what they did with it or about what further
questions they might ask. However, we had the
strong sense that because of the wealth of

Mike Rumbles (West Aberdeenshire and
Kincardine) (LD): From your evidence, it is clear
that you are not happy with the private bills
system. I find it fascinating that Alison Bourne
says in her submission that her main concern
regarding the private bills process is that it does
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information from objectors—there were piles of
it—the clerks did most of the work. We got the
feeling that the clerks rather than the MSPs had all
the information in front of them. What is the
difference between clerks having all the
information and a reporter having it? Perhaps it
would be a good idea to have more than one
reporter. Again, it would depend on the remit that
MSPs give a reporter. If a committee gave a clear
brief to the reporter, it would be accountable for
the subsequent report and for what was done with
it.

4004

aspect. I realised then that they were not going to
ask me questions because they did not want to
give me a platform that would make them
responsible for the recommendation that they
were going to make.
It was the same with the funding. The objectors
knew in 2003 about the funding shortfall for
tramline 1. We e-mailed every councillor and said,
“Do you realise that this tram scheme is going to
be more than £200 million short?” They all voted
for it anyway. We could see from TIE’s
background papers, as could the Scottish
Executive, that there would be that shortfall. The
Executive knew, so why did the public not know?
To this day, having gone through all the private bill
process, with all those MSPs scrutinising the bill,
we are still left with a funding shortfall that nobody
knows how to meet.

14:30
Mike Rumbles: The point that I am trying to
focus on is strictly about accountability, because
that is the issue that you raised. Admittedly, the
MSPs on private bill committees are not the MSPs
for the localities that are affected by the bills—to
ensure that no bias is shown, local MSPs are not
allowed to be members of such committees—but it
is the case that there are public representatives on
private bill committees and the bill comes to us all
in Parliament. Margaret Smith was able to get up
in the chamber and challenge the bill. That is what
accountability is, as far as I can see. However,
under the new procedure that the bill will bring in,
that accountability will be removed.

At what point does somebody—I hope that it will
be a reporter—take a grip of a project and say,
“We have a major problem here that may affect
whether this project is delivered or not. We really
need to get some answers to this question”? That
is not happening, which is why people such as me
become so exasperated at the number of
schemes that we see being promised. Issues such
as funding are not addressed early on and are
allowed to slide, and we end up with—what?

Kristina Woolnough: I agree. There is no doubt
you would lose control of the process, to a
degree—at any rate, you would lose control of the
flow of information. However, the advantage is that
you would gain about 260 MSP hours a year.
What is this bill for? It seems to me that it is about
reducing the workload for MSPs, but I am not sure
that the outcome for the public would be any
different. We have not tried any other way.

Kristina Woolnough: Is it possible to have a
hybrid
system?
We
are
talking
about
accountability for information and decisions. Does
it matter to MSPs whether a clerk or a reporter
sifts the evidence and information and pulls out
the key points? I am not sure that it should matter.
However, what is done with the sifted information
is important. Is it possible to have a system in
which a panel of MSPs looks at what the reporter
determines are the crucial issues and then takes
evidence from whomsoever it sees fit? Is it
possible to have a two-tier approach before going
to a full parliamentary debate?

Accountability is an issue for MSPs. As a
member of the public, I must say that we rarely
see a politician being held accountable for
something or admitting that they are accountable
for something. I think that you are describing a
wonderful situation in which MSPs are truly
accountable for their decisions and put their hands
up to say, “Yes, it was me.” That is a nice picture,
but it is not the reality.

Mike Rumbles: What we are taking evidence on
is a bill produced by the Scottish Executive to
change the system that you experienced. I am
trying to focus on accountability, and I will ask a
particular question to tease out the issue some
more.

Alison Bourne: Relevant examples from the
tramline 1 process are the Western general
hospital and the funding for the project. The
trouble with the private bill process is that
witnesses rely on the committee asking them
questions to get relevant points out. I submitted a
64-page witness statement, with 90 supporting
documents, to the Edinburgh Tram (Line One) Bill
Committee. I sat through hours of examination and
cross-examination of the promoter and other
objector groups. However, when it was my turn to
be questioned, the committee members did not
ask me one question on the Western general

The bill proposes a system in which a report
goes to the minister, who can either accept or
reject a plan. Let us say that they reject it. In that
case, they are accountable to Parliament, and
through that to the people, only if that plan is of
national importance. If the plan is not of national
importance, they do not have to go anywhere near
Parliament. Even with an issue of national
importance, they have only to lodge a statutory
instrument that cannot be amended. As your
public representatives, we can say only yea or
nay—we cannot change that instrument.
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Paul Martin (Glasgow Springburn) (Lab): One
issue that you have raised repeatedly follows on
from the last point and is a concern about political
interests. Could you be more specific? It is quite
a—

That is the proposal and what we are taking
evidence on. I do not want any misunderstanding.
Are you saying that your main concern is that the
current system does not ensure accountability? To
me, it seems that the bill will make the system less
accountable.

Alison Bourne: You are opening up a floodgate
there.

Kristina Woolnough: We are not here to
support the bill. As I understand it, we were invited
to make contributions. I am not expert enough to
say that the bill is watertight, although clearly it is
not. In a way, with what you are describing, the
system becomes more of a fudge and it is less
clear who is accountable. At least we know that
we sat in front of a committee of MSPs and tried to
put our evidence to them. What they and their
clerks did with it is a matter for them, but we know
who they were. If reporters or another level of civil
service were introduced, what would go on behind
the scenes?

Paul Martin: It is quite a serious allegation to
say that—
Alison Bourne: We felt right from the start—
The Convener: Could you let Mr Martin finish
his question?
Paul Martin: It is a serious allegation to make
that the Edinburgh Tram (Line One) Bill
Committee’s interrogation and conclusions all had
some political background or reasons. I do not
know whether you would make the same
allegation about this committee’s questioning
today.

Mrs Milne: I do not think that accountability is a
major problem for objectors; it is more your
problem. The objectors need to have confidence in
the forum in which they are heard. If the minister
makes a decision that is completely at variance
with what is placed before him, he will have to be
answerable. Ministers will have to put a plan of
national importance before Parliament, and you
will be able to make a decision on that. There is
nothing to say that you cannot amend the bill so
that the minister has to put a plan before you if he
makes a decision that is at variance with any
aspect of the recommendation.

Alison Bourne: My comment was aimed at the
whole process from the consultation period
onwards. From an early stage, we were aware that
there was massive political will behind the tram
scheme. When we spoke to the council about the
need for the scheme to serve the Western general
hospital, we had discovered that TIE had failed to
identify an eminently viable route to serve the
hospital. We took that proposal to the full council,
but the transport convener said that the bill had to
be lodged on Christmas eve and that the council
could not afford a delay. Why not? Serving the
hospital was an important issue, but we were told
that the council could not afford a delay. That was
because the scheme was politically driven—the
council wanted to deliver the scheme before the
elections in May, which is why the financial
proposals were voted through without any
questions. The issue was not just the private bill
committee; it was the whole process. The scheme
had overwhelming support from all political
parties—it was politically driven. I pointed out
fundamental flaws with the scheme but, because
everybody supported it, nobody addressed them
and the flaws still exist.

From the objectors’ point of view, the important
point is that they should feel that they have been
heard and that their views have been taken into
account in a report fairly and squarely in a quasijudicial situation. That is what the whole system is
supposed to be about. The bill committees did not
perhaps act quasi-judicially. We have a lot of
confidence in other forums that are not
accountable to the Parliament. We go to courts all
the time. We need to have confidence in the forum
that we speak to.
Alison Bourne: We are pinning our hopes on
the fact that a reporter would not have a political
agenda to follow or electoral promises to deliver.
We imagine a reporter as a purely technical expert
who examines evidence with proper independence
and makes recommendations based on it.

Kristina
Woolnough:
There
is
a
misunderstanding. We are not saying that each
member of the committee was acting politically;
we are saying that there was massive political will
to deliver the project. In a way, that will to deliver
the scheme appeared to weaken the committee’s
role slightly—I would not say that it was
redundant. The effects of that political will were
evident in the committee. The members were
interested in us as human beings—they were
good with us and helped us through a difficult
process—but we felt a flatness in that, whatever
they did or we said, it did not make any difference.

Mike Rumbles: But the reporter reports to the
minister.
Alison Bourne: Yes, but the report comes to
ministers and MSPs.
Kristina Woolnough: I do not have that
confidence. The idea of independent peer reviews
at various stages was mentioned, and that is
because people do not have confidence.
Everybody says that everybody is political.
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Alison Bourne: I will refer again to Jackie
Baillie’s comments to this committee on the
decision on whether the scheme should serve the
Western general. She said that the alternative
routes were discounted because of the gradients.
However, she went on to state:

4008

members of the public, politicians are party
political—end of story. They may not open their
mouths and follow a party line, but they are party
politicians. On the Edinburgh Tram (Line One) Bill
Committee, there were two Labour MSPs, one
Scottish National Party MSP and one
Conservative MSP. There was a spread, but the
members represented their parties, all of which
had voted early on in support of the tram scheme.

“The process allowed us to determine whether the closer
examination of alternative routes, beyond an initial sift,
would have any benefit and we felt that doing so would
have meant lodging an amendment to the bill. That would
have meant reopening our consideration of the bill, which
would have been quite difficult to do and would have taken
us back almost to the start of the process.”—[Official
Report, Local Government and Transport Committee, 5
September 2006; c 3913.]

Paul Martin: I turn to the issue of the
independence of reporters. You have raised
repeatedly the technical expertise of reporters. Will
you elaborate on that, because my understanding
is different?

Because the committee had a timetable, the issue
was not about getting the project right.

14:45
Kristina Woolnough: I do not know enough
about reporters, but I know enough about planning
reporters, who sometimes have to deal with
transport projects. The reporters who dealt with
the congestion charging scheme were an architect
and representatives of two other professions.
Reporters come from diverse backgrounds and
there is no guarantee that they will be technical
experts. If the process is more like a planning
inquiry and expert witnesses give evidence for and
against the proposal, the arguments are heard.

Paul Martin: Do you accept that similar
timetables would be attached to a reporter’s
inquiry? The reporter would not allow the process
to go on for the next three years or as long as it
took; they would have a timetable, too. Do you
also accept that communities want a timetable,
too?
Alison Bourne: Yes, but if there was an ongoing peer review from the start, big issues would
be resolved way before the reporter process
started. A reporter would have been able to
consider the proposals to serve the Western
general once the public, through the consultation,
expressed a desire for the hospital to be served—
which is what happened. A reporter could have
considered that.

Paul Martin: Should it be the reporter’s role to
interrogate and to gather evidence from witnesses
on the technical expertise that is available? No
disrespect to reporters, but very few of them will
be environmental experts, transport experts and
experts in all the areas to which the process
relates. Surely the reporter’s role is to gather
evidence, which is the same as a committee’s
role.

Paul Martin: Can I just finish the point about
political input? You have no proof whatever—
Alison Bourne: That is not what I am
suggesting.

Kristina Woolnough: Yes, but we think that
there should be a peer review early in the process,
before a bill is drafted. We need another system
that does not involve reporters or MSPs and that
makes provision for robust peer reviews. We
should identify problems early and get them sorted
out. If we do that, we will end up with good
projects. Early on, before a lot of public money has
been wasted on getting nowhere, people should
have an opportunity to say, “This is a good thing.
Let’s go for it,” or, “This is not a good thing.” I am
talking about the general good rather than
individual objections. As I have already said, we
need to demonstrate public benefit. We need
criteria for proving national interest and
significance. Those criteria are missing.

Paul Martin: You have no written proof, such as
a press release by a member of the private bill
committee, that any member was pressurised by a
business manager. You say that it seemed as
though there was political persuasion or pressure,
but you have no proof of that.
Alison Bourne: I am suggesting not that the
committee members were reacting to direct
political pressure but that the whole project was
politically motivated because of the will to deliver
the project among all political parties. That is what
I meant.
Kristina Woolnough: One key point is that the
process became more important than the project.
The hurry with the process and the timescale
meant that the committee could not divert its
attention. As I said in my submission, there were
no exit points, but we were not told that. The
member suggested that MSPs act independently
when they are on private bill committees. I
acknowledge that that is the intention but, to

Paul Martin: Some years ago, a road was built
in the centre of my constituency of Springburn. An
inquiry was held, but I will never agree with its
outcome, regardless of how many technical
experts were involved and how independent the
reporter was—even if the reporter was
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independently appointed by the local community.
Do you expect ever to get to the stage of being
able to say that you are very happy with the
process, although it did not have the outcome that
you wanted?

their questions. If not, the process was faulty. We
want any bill to ensure that people are given
proper, respectful answers to the points that they
make. We are here because we are still angry
about the process, because it left us in no better
position after three years than we were in at the
beginning. Nothing changed and our arguments
did not change.

Mrs Milne: We would have liked to see a report
that responded to the evidence bit by bit, weighed
it up and gave an answer. If the report had said,
“We have considered all the pieces of evidence
and reached the following conclusions,” I would
have accepted that there had been a quasi-judicial
review of the Edinburgh Tram (Line One) Bill.
However, the report was very short and provided
no answers to many of the questions. I am not
saying for one minute that the committee did not
discuss and consider all the evidence—I am sure
that it did before making its decision. However, not
only was justice not done, it was not seen to be
done. In the report that we received, we did not
see the basis on which the committee made its
decision.

David McLetchie (Edinburgh Pentlands)
(Con): I declare an interest as a resident of
Blackhall and a recipient of one of Tina
Woolnough’s many newsletters, which are very
good, I have to say. I have listened to the
evidence and it seems to me that part of the
problem is that you did not feel that there was
proper public consultation about the big prior
question of whether Edinburgh should have a tram
system at all.
Kristina Woolnough: And where it should go.
David McLetchie: Perhaps that is the second
question. I want to try to separate out the two
elements. There was obviously the big transport
policy question of whether Edinburgh should have
a tram system at all—regardless of whether it
would be line 1, line 2, composite versions thereof,
or line 3, which never got off the ground. You feel
that that question was answered by the politicians
beforehand, but the same thing might happen if
we have an inquiry process as opposed to a
private bill process. People thought that the private
bill procedure was meant to debate the big
question as well as all the subsidiary questions of
where a line might go, what the appropriate
compensation packages might be and what to do
about noise and vibration. If I understand your
evidence, you are saying that in order to improve
the level of public satisfaction, we have to be sure
that there are processes to deal with the big
questions before we get to the subsidiary ones.

Alison Bourne: The situation is not helped by
the fact that the private bill procedure requires
objectors to show that the bill will have a direct
adverse effect on them. People have to be directly
next to the scheme in order to lodge an objection,
so they are automatically labelled as nimbys. Most
of the residents along the Roseburn corridor have
lived in their homes for donkey’s years. There
have been rumours about a tram scheme
throughout that time. None of us objected to a
tram scheme in principle; if we did, we would not
have bought our houses or we would have moved.
The point was that we could not see what the
particular tram scheme was for, what benefit it
would bring to the community and what issues it
would address.
Kristina Woolnough: I am not directly affected
by the tram scheme. I gave evidence as a
community representative. It would not have
mattered if there had been a public inquiry or
some other process. As Odell Milne said, the point
is that the process should be seen to be doing
what is necessary, that people should be seen to
be being heard and that answers should be found.
That is what the process should deliver. People
may not like the outcome, but they should at least
feel that it was worth their taking part. We
discussed why we are here today and why we are
reliving the Edinburgh Tram (Line One) Bill
experience. We are here because we were
dissatisfied with the process. Any process that
leaves us with unanswered questions is a bad
process.

Kristina Woolnough: I agree. Any big transport
project should be in local plans and structure
plans, which should be flagged up to the public so
that they wake up. It takes the public about five
years to wake up to anything unless they are
directly affected, because so much is going on all
the time and people lead busy lives. Plans for big
transport projects should be flagged up in key
statutory ways before they come out of the sky
and become, for example, a tram project with an
alignment that is already chosen.
There should be room for manoeuvre. The grant
allocation was £375 million for the tram projects.
Most people, including the tram promoter, would
agree that there are cheaper ways of providing
mass transit operations than there were when the
tram bill was lodged and the scheme was devised.
There is no flexibility to consider better options
later on. Sorry, I am digressing again.

The committee is concentrating on whether
reporters or MSPs should have power in the
process, and we are caught in the crossfire. The
issue for the public is whether they were properly
heard and whether proper answers were given to
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David McLetchie: In effect, such public projects
are funded by the taxpayer so, in a sense, the
issue of funding is subordinate at an inquiry,
because if there is the political will for a project,
somebody will always write the cheque to bring it
into being. How much the cost has risen is a
legitimate concern, but it cannot be the basis of an
objection to the scheme if there is someone
standing in the background who can make a
political decision to give another £200 million to
the Edinburgh trams or the airport rail link, as
opposed to spending another £200 million on a
new hospital or a few schools.

4012

benefit should not be political; it should be a
demonstrable public benefit. That should be the
number 1 criterion for any project.
Alison Bourne: Many of us feel quite
aggrieved. From the beginning, we asked
questions such as, “Why is the tram not servicing
the hospital?” and, “Why is it not addressing any
key areas where there is an access problem?” We
did not back down but kept asking those questions
and, because we never got the answers, did so
ever more loudly. However, because we did that,
we were labelled enemies of the tram scheme. We
do not object to trams; we wanted to know what
that tram project would do for the city with our
money. For that, we were labelled subversives. It
is ridiculous.

Alison Bourne: Yes, but so much seems to be
done without proper consultation with the public.
That relates to my point about political
involvement. The decision was made that
Edinburgh would have a tram scheme, but the
public were not allowed to choose which line to
have or say where they wanted the line to go.

It is impossible to have an open consultation to
ascertain exactly what the public want because, if
somebody disagrees with what the promoter or the
local councillor says, they are called an enemy of
the scheme. That is not a good climate in which to
make important decisions about transport projects.
Ordinary people know where they need to go.

There is no shadow of a doubt in my mind that
the public would have chosen line 3. The new
Royal infirmary is the key access problem in the
city and there would be a real social benefit in
running the tramline past the hospital. Line 3
would have gone along the city’s biggest bus
corridor and past the university. It would have
served the new biomedical park, the Craigmillar
regeneration area and Fort Kinnaird and there
would have been a park and ride at the end of the
line. People could see the sense of that, but they
were not asked which line they wanted.

David McLetchie: Was there a good enough
understanding of the interconnecting nature of the
various parties in the project, such as the council
and TIE, which is in effect a subsidiary of the
council? You also mentioned Lothian Buses,
which is wholly owned by the council. There are at
least three players that, on the face of it, look as
though they are all independent.
Alison Bourne: No.

The political decision was taken to promote the
tramlines. The public looked at the scheme and
asked what it was going to fix. That is why the
level of support for it has plummeted. People like
trams. None of us was born a tram objector—we
like trams, too. The issue is with the tram scheme,
what it is going to do and what the public are going
to get for their money. If the line had gone to the
Royal infirmary, Craigmillar and Cameron Toll,
people would have been able to see the benefits
of it.

Kristina Woolnough: We had the sense that it
was a high-stakes game. We did not want to play
any games; we just wanted questions to be
answered. The people representing the other
parties—TIE, the council and Lothian Buses—
were paid to do so, but we were there as
volunteers to get an answer. We are sitting here
because we still have no answers.
The neighbours opposite me knew that their
house was up against a former railway corridor.
Had the tram gone to the Western general
hospital, they would have understood the need for
the scheme because they would have seen the
public benefit. They are not nimbys—absolutely
not—but it was impossible to get that point across
and to get it addressed because the promoter
wanted to pigeonhole us.

Kristina Woolnough: What David McLetchie
said is absolutely right. The big in-principle
decision to have trams had already been taken,
without any public involvement. Unfortunately, the
decision was taken by all the political parties; we
had no politicians to go to to see us through the
process or speak for us. That was another
problem and I do not know whether a reporter
system would make any difference to it. The bill
proposes lots of discussions before an inquiry and
before an order is laid. However, someone needs
to monitor that to check that it is done and
someone needs to ask the big questions, such as
whether the proposed project is the right thing.
That brings us back to the point that the first
question should be what the public benefit is. The

Alison Bourne: I also think that there is a
certain amount of tension between the parties.
Mrs Milne: Sometimes, we found that if TIE
wanted to do something, it could do it, but if it did
not want to do something, it had to ask the council.
The promoter was supposed to be the council, but
all the way through it was “TIE this” and “TIE that”.
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David McLetchie: To evaluate.

There was definitely confusion about those two
entities.

Alison Bourne: I had to submit two freedom of
information requests to obtain the document. Once
I obtained it, I knew exactly what I was looking
for—the sifting tables to find out about the criteria.
That took me five minutes. Somebody who was
conducting a peer review would have got hold of
the document two and a half years before I did
and would have asked within five minutes why the
STAG criteria had not been used. The process
would not have been long, complicated and
expensive—it would have been easy-peasy. One
simply needs to know where the information is and
to find it.

Alison Bourne: From examining all the
evidence on the Western general, I feel that there
were people in the council who wanted the
Western general to be served. I have with me the
document on the sifting procedure for the hospital.
It shows that somebody in the council told TIE that
they were not happy that the Western general
would not have a tram stop and instructed it to go
back and examine all the other alignments in order
to put a tram stop outside the hospital. TIE just did
not do it; it is as simple as that. There is definitely
tension somewhere between those organisations.

We are talking about a major flaw in the tramline
1 project, especially given that the STAG criteria
were used for tramlines 2 and 3. How can one
prove that tramline 1 should have been the priority
if all three lines have not been assessed in an
identical way, using the same criteria? How can
one demonstrate that tramline 1 was most likely to
deliver the greatest benefits to members of the
public for their money? A reporter could have
spotted the problem in five minutes two and a half
years before I did and could have said to TIE,
“Why have you not used the STAG criteria? Go
away and do the work again.”

Kristina Woolnough: The question is how the
bill will address those issues. It comes back to the
same point: there must be impartial, transparent
criteria that demonstrate public benefit. The STAG
process should show up some of that, but serious
peer review is needed. A promoter cannot be
trusted to carry out an appraisal properly.
David McLetchie: I was going to ask about the
STAG process, because it is mentioned in Alison
Bourne’s further submission, which indicates that it
was inadequate for the appraisal of alternatives.
15:00
Alison Bourne: To be fair to TIE, the guidance
was being introduced as tramline 1 was
progressing, but by the time TIE had prepared its
STAG 1 document, it knew perfectly well that it
needed to have assessed all the routes and gone
through the route-sifting procedure according to
the guidance. I think that Mr Halliday said to the
committee a few weeks ago that that guidance
states that projects must be assessed against five
national criteria. Because of what I said in my
submission, I have brought along a copy of the
work package 1 document, which the objectors
finally got hold of. That document shows that TIE
knew about the requirement to assess alternative
links against the five national criteria, but it chose
to use different criteria. I have the details with me.
The promoter applied the criteria of safety,
environment, economy and technical difficulty,
which are not the STAG criteria. The purpose of
the guidance is to ensure that a promoter will
identify a route that is most likely to deliver a range
of benefits to the public. Following the guidance
provides protection to the public.

I have a strong hunch that if that had happened,
there would have been plans for front-door stops
at the Western general hospital and Edinburgh’s
Telford College rather than for one for British Gas,
with its 1,000 employees, and that a stop would
have been planned a damn sight closer to
Waverley station than on St Andrew Square.
Spotting such things is easy for reporters. They
know all about STAG—it is not an obscure area of
expertise. A reporter could have sorted out the
problem when changes could have been made to
the alignment of tramline 1 and the public could
have seen what problems would have been
solved. The line could have served the Western
general, the 21,000 students of Edinburgh’s
Telford College and Waverley station directly. That
is the difference that an on-going peer review
could have made at an early stage.
The Convener: Colleagues have no more
questions to ask, so I thank all three witnesses for
giving evidence, which I am sure will be helpful.
I welcome Joanne Teal, who represents
McGrigors solicitors. I remind members that in our
discussion of the bill, I am happy to accept
examples from bills that have been passed, but
members should be careful in talking about bills
that are in progress, because they are still being
considered quasi-judicially. I ask members not to
refer directly to the benefits or disadvantages of
any public transport bill that is in progress.

David McLetchie: So you think that the
responsibility for conducting such assessments
and the oversight of projects of such a size should
be removed from the promoter.
Alison Bourne: No. I am saying that the
promoter should carry out an assessment and that
somebody should be there—
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I offer Joanne Teal the opportunity to give an
introduction, after which we will have questions
and answers.

4016

is exactly what the previous witnesses spoke
about. I support that approach.
Michael McMahon: By front-loading, do you
mean steps taken before the process starts or
before an application goes to a minister?

Joanne Teal (McGrigors): I have represented a
wide variety of objectors under the private bill
process as it was and after its recent change. I
broadly support many provisions in the bill and
have more practical examples of how it could be
improved. I hope to give a practical perspective.

Joanne Teal: Both, for different aspects.
Michael McMahon: So if negotiations were not
concluded by the time a reporter made
recommendations, would that be a reason to hold
back the process? Would negotiations have to be
completed before recommendations were made?

Michael McMahon: Your submission says:
“there also requires to be a mechanism to incentivise
applicants to negotiate out objections prior to the
examination stage.”

Joanne Teal: Much of the negotiations could be
carried out before the application is lodged. I
accept that in some situations property owners
might act unreasonably, which could result in the
matter being referred to the reporter. However, my
experience suggests that the vast majority of
objections could be knocked out if there was a
reasonable qualitative bar at the outset.

Will you give examples of what you mean?
Joanne Teal: When TIE, for example, as a bill
promoter considers a bill, it identifies people such
as landowners who will be affected and serves
notifications on them. Even without speaking to
people, it is easy to know their main concerns—
they need services and they want their employees
to be able to go to and from work safely. Those
are easy and practical issues to resolve, yet my
experience of representing charities and
companies that employ workers and of
representing land and property owners is that they
have not been approached about the practical
issues that are on their agenda.

Another pertinent point is that, as a result of
commonsense feedback from a variety of
objectors, some of whom I acted for and some of
whom represented themselves, the route of the
tramline was changed through what could be
described as a bill-within-a-bill process. That
should not have happened at such a late stage.
We had to take part in this fiction of representing
our clients with regard to the original alignment
and then, after the intended alignment was
introduced, we had to go through the proper
process of representation. If there had been a
qualitative bar, that situation would not have
arisen.

The promoter has no incentive to make such an
approach. It lets the situation trickle on until the
date looms on which the committee will meet. My
impression is that the clerks then push the
promoter hard to negotiate. The promoter does a
lot to show that it sends letters, but it does not take
concrete steps to address clients’ concerns, which
could be easily resolved. People do not ask for
unreasonable measures, but they cannot rely on a
draft code of construction practice or the generic
supporting documents as a basis for withdrawing
objections—they want specific matters to be dealt
with. The process provides no incentive for TIE or
any other promoter to negotiate.

The Convener: Do you agree with the bill’s
proposal that parliamentary approval should be
required only for transport projects of national
significance or do you think that, as a result, some
significant regional transport projects would not be
subject to the appropriate level of scrutiny?
Joanne Teal: In the bill, the phrase
“Developments of national significance” is defined
in a planning context and, as I am not a planning
lawyer, I am not entirely sure what it means.
However, I have some concerns about
accountability. I agree with the earlier point that an
accountability stage should be introduced to deal
with cases in which, for example, the reporter’s
recommendations are not accepted.

Michael McMahon: Would such negotiation
speed up the system?
Joanne Teal: Very much so. I mentioned in my
submission section 4 of the bill, which is on
applications. It provides for the Scottish ministers
to make rules about the steps that need to be
taken as part of an application for an order and
includes measures on the consultation that is to be
undertaken, documentation and information. A
qualitative threshold could be set so we could say,
“Until you come to me with a package that shows
that you have spoken to people and anticipated
concerns that arise in common property-holding
and employee situations, and until we think that
you have undertaken a proper consultation and
got the usual suspects and usual concerns out of
the way, don’t bother.” That is front-loading and it

I must point out, though, that my perspective on
the matter is geared to the front end of objections
by individuals and companies. The accountability
stage would come much later in the process and I
have not had enough experience of that end to be
of much help to the committee.
Ms Maureen Watt (North East Scotland)
(SNP): You said that a lot of consultation could be
carried out before the application is lodged.
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qualitative bar is passed, the promoter has to go
back and do the consultation again. However, who
would decide whether the bar had been passed?
Would it be the minister, perhaps even when they
were promoting their own bill, or would it be
somebody impartial? It might be a good idea for
the reporter to have that role earlier in the process.

Section 9(4) sets out a range of organisations
whose objections to a project would trigger a
public local inquiry. Is that list adequate or should
it include other organisations?
Joanne Teal: I had a look at that list, which
includes national park authorities, local authorities
and landowners. The bulk of the people for whom I
have acted fall into the third category, but I have
also represented people who are not landowners
but who institute planning inquiries or carry out
vast consultations in communities on, for example,
regeneration projects. Although they might not
own land, they invest a lot of money in consulting
communities and they have interests, which could
of course include land ownership. However, they
would not be able to trigger a public inquiry.

It is important for the process to be seen to be
impartial. If a member of the public is unhappy
with the level of consultation, and the decision
about the adequacy of the consultation is taken by
someone who represents the promoter, they will
not feel that the decision is impartial. However,
there could be a role for the reporter earlier in the
process.
Paul Martin: Does your company have any
information on how such objections are dealt with
in other countries?

I understand the need to strike a balance
between driving forward a project and taking into
account private and community interests.
However, looking again at the list, I note that the
objectors I referred to would not be able to trigger
a public local inquiry. That could in some cases
lead to unfairness or, at the very least,
dissatisfaction in a community.

Joanne Teal: I am sure that I could get that
information, but my experience is of Scotland and,
to some extent, of harbour developments in
England and Wales.
I am intrigued by the drafting of section 9, which
states:

Ms Watt: The previous witnesses said that
people do not get involved in the drawing up of
local plans unless a major development lands on
their doorstep. How can we get communities and
other interested bodies involved earlier?

“The Scottish Ministers may cause a public local inquiry
to be held”

and goes on to say that, in certain circumstances,
there will be a public local inquiry because certain
categories of people request it. However, what
happens if everything is negotiated out and there
are no objectors left? In England, promoters work
hard to negotiate out every last objection because,
if they can do that, they are allowed to skip the
inquiry. It might just be my reading of the bill, but I
do not think that that situation has been dealt with.
I looked at the Scottish Parliament information
centre briefing, but I could not see what would
happen in that scenario.

Joanne Teal: With the tramline bills, there was
an exercise that was called a consultation and the
tramtime leaflets were produced, but they were
more like advertising flyers. They did not amount
to a proper consultation. There should be a bar at
the beginning of the process so that, in order to
make an application, the promoter has to trigger a
proper, meaningful consultation. It should be
possible for the promoter to be told, “No. Go away
and do this part again, because you have not
engaged with people properly.”

Tommy Sheridan (Glasgow) (Sol): My
question is linked to the point that you just made.
In your submission, you mention the idea of a
mechanism to incentivise the negotiating out of
objections, which you say is done in England. Will
you give some examples? Is it the case that
objections are genuinely negotiated rather than
ignored or sidelined?

It is good to have meetings. I act for lots of local
authorities and it is always difficult to engage
people, but if one tries a variety of methods and
considers what has worked before rather than just
producing a flyer with the option for people to tick
a box to say yes or no to the whole scheme, it is
possible to get responses that are worth looking
at.

Joanne Teal: Unless a person feels that the
promoter has addressed their concerns—for
example, about access or safety issues—they will
keep their objection in place and an inquiry will be
triggered if the person is in one of the categories
of people who are entitled to ask for a reporter.
However, some parties could fall into a black hole
because they do not own land and they are not a
national park authority or a local authority. We
might think that they have a valid claim to ask for

15:15
Paul Martin: Would it help if members of the
public could apply to an appeals process or a
judicial process—or something between the two—
and say, “We do not think that there has been a
meaningful consultation”?
Joanne Teal: Yes. I suppose a provision could
be introduced in the bill so that, unless a
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qualitative bar right at the start of the process—if
the promoter does not meet that standard, it will
not get past go. There could be other stages
beyond that, especially if there is a concern about
what would trigger an inquiry and who had the
right to do so. The details of that are going to be in
secondary legislation, so it is impossible to know
right now whether the bill will do what it claims it
will do.

their concern to be heard, but they will not have
the right to trigger an inquiry.
The incentive for the promoter is that, if they can
negotiate and satisfy the objector’s concerns so
that they withdraw their objection, there does not
have to be a public inquiry. The incentive to
negotiate could also be introduced at an earlier
stage if the promoter could be knocked back from
an application process because it could not
demonstrate that it had properly engaged. The
number of times I have had correspondence with a
promoter that just repeats its last position or refers
to a draft code of construction practice as if that is
going to make me recommend to my clients that
they should withdraw their objection. How could I
possibly do that without my negligence insurance
premiums going up massively?

Tommy Sheridan: My final question links to that
and is about projects of national significance. You
said that you are not a planning lawyer and that
the bill is hedged in planning terms. Would there
be a problem if politicians wanted a particular
project to be of national significance or did not
want it to be of national significance? Does the
term “national significance” not have to be given a
bit more legal weight and understanding so that
everybody can interpret it?

There is no incentive for promoters to propose a
proper, commonsense, sensible solution that will
allow me to tell my client that they do not need to
bother with the expense of a witness statement
because we have a satisfactory solution to all the
concerns that they have raised, and that we can
withdraw the objection and enter into a binding
legal agreement that satisfies my client that their
workers can come and go safely, that they can still
park nearby and that they do not have to get rid of
their disabled parking spaces, for example. All
those issues have come up before. It is not rocket
science—the issues are not complicated—but
there are no incentives.

Joanne Teal: Yes, because otherwise a lot of
lawyers will make a lot of money out of it. The term
will never be tied down and its meaning will always
be up for grabs. I know that this has been
discussed in the committee before. I agree that the
term needs to be defined, otherwise I predict that
there will be problems. However, I do not have any
useful information to offer from my own
experience.
David McLetchie: My question continues the
discussion about incentivising to negotiate out
objections. Do you accept that your argument
starts from the premise that the objections are
valid in the first place and that the objector
requires to be compensated through some kind of
agreement?

Tommy Sheridan: Is there room in the bill to
add an extra tier, so that if a promoter can show
that they have already engaged in negotiations on
objections before they submit plan B—assuming
that plan A is the one that caused the original
objections—plan B should be fast-tracked? I am
trying to figure out how you would express that
incentivisation in legal terms.

Joanne Teal: Yes.
David McLetchie: But if you incorporate into the
system a prior requirement for negotiation, that
assumes that there is an objective way of
evaluating what is and is not a valid objection,
which would not necessarily be accepted. What
you regard as a valid objection I might think is a
spurious one.

Joanne Teal: One way would be for a
qualitative bar to be applied before the application
process and the period for lodging objections. It
would be about the quality of the discussions into
which the promoter had entered and of the
information that it had provided, such as whether
traffic surveys were carried out to see how many
people and cars go in and out of the area. All that
must be front-loaded in the process. It would make
the process less expensive for those individuals
who find themselves embroiled in a private bill that
they did not see coming, for example if the first
they heard of it was when they received formal
notification with the attached plan showing the plot
where they work. That is not the best way of
carrying out the process now.

Joanne Teal: Yes. When you think about it in
the abstract, you can think of lots of problems, but
when you plug in a scenario, it does not seem so
complicated in practice. It is probably one of the
few things that seems less complicated in practice.
For example, somebody who owns a building or
a pensions charity that wants to carry on operating
from its site will have a list of obvious concerns,
just like any other business that is trying to operate
in an area where there is going to be severe
disruption due to a big transport project. There
could be a scenario in which an objector is
unreasonable and is asking for far too much.
However, if it could be demonstrated that the
promoter had engaged with services, safety and

Refusing to start the process before the
engagement with people who will be affected has
reached a certain standard is not a huge step.
That is my main point about introducing a
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access topics at the beginning of the process and
had asked for the relevant information—although
there might be situations in which people are
unco-operative—its time would have been well
spent. Without that, there might need to be a bill
within a bill, as the promoter might need to change
the route halfway through consideration stage
because simple questions were not asked at the
beginning and the first that people heard about the
project was notification of it landing on their
doorstep.

to be given assurances. The bulk of the work that I
have done has not been to do with the selling of
land.
The private bill committee clerks do a sterling
job producing lists of objectors and summarising
the issues that are raised in objections. If one
looks at the issues that objector groups feel
strongly about, one finds that many of them are to
do with what their surroundings will look like once
the project has been completed. Someone who
has paid for their site wants to be able to carry on
working there or to ensure that it is not turned into
a concrete roundabout. The issues that come up
are not always about money: for example, a
company might simply want to know what the
promoter’s landscaping provisions are.

In theory, there could be a difficult objector.
However, in practice it is possible to make the
process more objective and set down certain
things that need to be looked at. There is a power
in the bill to allow people to enter land to take
samples for environmental purposes, for example.
When I looked at that, I imagined a really helpful
situation in which people entered an area and
surveyed traffic or people’s routes to and from
work, for example. That would be really helpful in
some busy hubs, for example Haymarket. Both
tramlines will go through Haymarket, and it would
have been helpful to have had that objective
information to point to.

When I have raised such concerns with the
promoter, I have often been sent the text of a draft
policy document that includes a flimsy statement
of intent for the whole project, to the effect that the
landscape will be reinstated whenever possible.
Such statements do not provide a sufficient basis
for me to say to a concerned client, “Don’t worry,
because the matter is addressed in this supporting
document.” I cannot do that, because the
statements are not specific enough.

There are steps that can be taken to make the
process work, and it is worth taking the time to
look at those rather than letting it drag on and on,
especially when there is a feeling that people are
being asked to speak but are not being heard and
there is no opportunity for things to change
because a project is too far down the line.

Even though the bill emphasises up-front
resolution, in many cases there might still be
compensation issues. However, I have not been
involved in work on such matters; my background
has been dealing with the practical issues that I
mentioned in my written submission.

David McLetchie: The general law has a
compensation structure built into it in relation to
the compulsory acquisition of land and land that is
materially affected by developments. Given that
that is the general law of the land that applies to all
schemes, why should we put into the bill
processes and steps that would make the process
more expensive, because the promoter would
have to satisfy everybody in advance and
incentivise them? Some people would say that
incentivising to negotiate out objections is
basically buying people off on a statutory basis.

15:30
The Convener: That is all the questions that we
have for you. Thank you for your evidence, which
has been insightful.
We move on to our third panel, which comprises
representatives of Network Rail. I welcome to the
meeting Ron McAulay, who is the company’s
director for Scotland, Nigel Wunsch, who is the
principal route planner, and Karen Gribben, who is
a legal adviser.

Joanne Teal: But hardly any money is ever
exchanged—it is just about practical issues such
as someone being told that they do not have to
change their emergency procedures; that they can
still use an exit at the back of their office; or that
they can still use a bomb disposal chute, in the
case of the Post Office. When compensation is
mentioned, money issues immediately come to
mind, and objectors are always confused by the
complex arrangements surrounding compensation
and blight issues. However, I am talking about
more practical issues, which arise in cases in
which there is no intention to sell land or in which
people want to carry on with business as usual, to
the extent that that is possible. Such people need


256

4022

I ask witnesses and members not to refer
directly to the advantages, disadvantages or
otherwise of specific aspects of the project that
Network Rail is promoting in the private bill that is
part of the way through its parliamentary
consideration. Rather than engage in a debate on
the pros and cons of particular aspects of that
project, the Network Rail representatives should
focus on the processes in the existing system and
whether the bill will improve them.
I invite Ron McAulay to make some introductory
remarks.
Ron McAulay (Network Rail): We welcome the
proposed introduction of a mechanism that will
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help to facilitate faster consideration of transport
works and projects. However, we recognise—as I
am sure the committee does—that any change to
the existing system must ensure that processes
are put in place to protect the operational interests
of any affected parties, which should include
sufficient consultation, a preserved right of
objection to protect operational interests and, if
appropriate, consideration by independent parties.
I believe that the bill will do that.

4024

I have three questions. The first relates to who
would be the best promoter of a railway scheme;
the second concerns clarification of the point that
you made in your letter of 28 August about
voluntary purchase schemes, which I did not fully
understand; and the third relates to heritage
railways.
First, without mentioning any project in
particular, I should say that it occurred to me that a
body such as TIE is, perhaps, not best placed to
be a promoter of a railway scheme. As I
understand it, Network Rail is the licensed
operator of the railways, which means that you
have the responsibility of ensuring that the
changes that are made to the rail network in
Scotland fit in with all your other obligations to
ensure that the trains run on time. It seemed to me
that fielding a body such as TIE for the task
instead of Network Rail is a bit like having access
to the Brazilian, Italian or French football teams
and then deciding to put on Monaco or Andorra
instead. I am not trying to butter you up—although
I might be doing so—but I would like to know
whether you think that it would make more sense
to require Network Rail to be in charge of
promoting a scheme, given that any scheme on
the rail network will have ramifications—
sometimes quite severe ones—for the rest of the
network.

We want to draw to the committee’s attention a
key issue that we raised in our written submission,
which relates to the proposal on statutory rights of
access. We fully accept that, in principle, there is a
need for people to be able to secure approval to
enter land for preliminary investigations and that
applications for such approval should not be
constrained by a lengthy process. However, in the
interests of safety and to ensure the operational
reliability of the railway, it is unacceptable for
Network Rail, as the statutory undertaker, to allow
anyone to access an operational railway without
our permission. It is essential that only people who
are properly safety qualified can access an
operational railway and that such access is made
at a time and in a manner that does not introduce
risk to the operation of the railway or to personnel.
The accessing of operational railways by
unqualified people is an unacceptable safety risk
and would have to be considered in terms of some
of the conditions in the bill.

Ron McAulay: It is kind of you to compare us
with the Brazilian, Italian and French football
teams. I am not sure that the Italians are doing so
well at the moment, but never mind.

The Convener: I presume that existing
legislation would prohibit unqualified persons from
accessing an operational railway and that this bill
could not supersede United Kingdom health and
safety legislation.

The Convener: They are world champions.
Ron McAulay: Yes, but they only drew one all
with Lithuania or somewhere like that.

Ron McAulay: I hope that that would be the
case, but the bill is quite specific about giving the
promoter the right to access land. It is worth
emphasising that the health and safety aspects of
railways should overrule anything that would arise
from the bill. The matter is of extreme concern to
us.

Anyway, back to railways. There is no doubt that
any project that impacts on the current rail network
requires a huge amount of involvement on the part
of the network owner and operator, which is, of
course, Network Rail. We will be involved to some
extent in all the projects that are going forward at
the moment. There is an argument that it should
be Network Rail that promotes the schemes from
beginning to end. That is a possibility, but I would
not have said that it would be a definite given. I am
sure that Strathclyde partnership for transport and
TIE are perfectly capable of promoting bills,
providing that we have plenty of good dialogue to
ensure that all the issues are addressed.

The Convener: Effectively, you are arguing that
if, for example, access were required to
operational Network Rail property, that would not
be obstructed but qualified railway personnel
would be required to supervise the presence of
non-qualified people.
Ron McAulay: Exactly. We would not try to
hinder access, but we would not expect someone
to turn up on a Monday morning and say, “We
have an act that says that we can just walk in.”

Fergus Ewing: I appreciate that, but would it
not be possible for a geographically based body,
such as the Highlands and Islands strategic
transport partnership, the south-east Scotland
transport partnership, another of the new regional
transport partnerships or a local authority, to take
a scheme up to a certain stage, representing the
local area, its people and their aspirations, but

Fergus Ewing (Inverness East, Nairn and
Lochaber) (SNP): That seems perfectly
reasonable and I am sure that your point will be
taken account of in the appropriate way.
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“However, we are concerned by any suggestion that
there should be a link between a VPS approach, funding of
such a VPS and schemes to be authorised under the new
procedure generally.”

then to have the scheme come to you? Before it
goes forward to the reporter—or whatever the
procedure becomes—you could effectively
become the statutory agent so that, at that early
stage, all the timetabling problems and so on
could be considered before the parliamentary
process was reached. Otherwise, you could end
up being asked whether the timetabling will work,
for instance, and you would have to answer, “We
can realistically predict that it may be a possibility.”
If we want to avoid such situations, would it not be
better if you could act as a statutory agent in
cases in which schemes have come from a body
that represents a strand of opinion or geographical
area?

I am afraid that I did not understand what you
were driving at there. I am sure that there is
something
very
Machiavellian
going
on
underneath. Could you make that plain for the
simple mortals who are facing you?
Ron McAulay: I ask my colleague Karen
Gribben to give you a clear explanation.
Karen Gribben (Network Rail): Thank you—I
am being set up for the fall here. It will be simpler
if I explain what we think a voluntary purchase
scheme and an advance purchase scheme should
do. If the committee will bear with me, I will repeat
to some extent the evidence that we gave
yesterday to the Airdrie-Bathgate Railway and
Linked Improvements Bill Committee.

Ron McAulay: There will always be different
ways of doing these things. Network Rail is an
enthusiastic promoter of railway schemes and is
keen to be involved in any proposals that will
affect the network in the future, but it would be
wrong of me to rule out the option of another
organisation
being
the
promoter.
Some
organisations have greater, or lesser, levels of
expertise compared with Network Rail. Some
councils will be well placed to kick off a process
and then hand it over to another organisation. It
would be wrong to say that we are the only
organisation that could possibly promote bills or
railway schemes, but we are very keen to promote
those that result in the expansion of the railway,
not just in Scotland but throughout Great Britain.

We do not think that a one-size-fits-all approach
works in the context of major rail projects, with an
initial premise that it will automatically be possible
to confirm everyone who is affected. The
interaction between the project and the people
involved in it must be considered. Some of the
issues do not come out until the detailed design
stage, particularly when it comes to the voluntary
purchase element. It is possible to tell which
properties are directly affected by the project—
certain things cannot be moved from in the overall
outline design. In the VPS situation, mitigation
measures will often be taken. It is a matter of
working with the affected home owners or
businesses to find measures to mitigate the
situation. If it is not possible to find such
measures, it then becomes a matter of acquisition,
which involves going through a process of iteration
to calculate and assess the monetary
considerations.

Fergus Ewing: You have statutory responsibility
under railways legislation to deliver the
instructions of the Executive to provide a new rail
route from A to B. Is it correct to say that the
Executive would instruct you to deliver?
Ron McAulay: There is a process that allows
the Scottish Executive to specify its shopping list,
if I can put it that way, over a particular regulatory
control period. That is called a high-level output
statement. The Scottish Executive could
undoubtedly include in that statement something
like “Deliver us a railway scheme that goes from
wherever to wherever”; I will not say a scheme
that goes “from A to B”, as one is already doing
that.

That is what we were trying to get at. It is very
oblique in the letter, unfortunately, but we are
saying that it is not possible to assume
automatically that, when you submit your
statement of expenses, you will have a cast-iron
view on where the VPS elements will go. It is a
process of iteration, working with the affected
home owners.

Fergus Ewing: Perhaps we can ask the
minister about that later.

15:45
Fergus Ewing: Is your objection that any
scheme might be stymied because insufficient
financial provision has been made for the
voluntary purchase of property?

I turn to your letter, which relates to the
voluntary purchase scheme and section 26 of the
bill. That section states that there will be powers
requiring the voluntary purchase of properties that
are not required for the delivery of a rail scheme,
but
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“which are, or may be, adversely affected”

Karen Gribben: That is a risk, because the VPS
elements have not been fully identified.

by that scheme. You welcome that—that is fine,
and I understand the point. However, I did not
understand the part of your letter that says:

Fergus Ewing: Can the risk not be catered for
through a risk allowance of some sort?
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Karen Gribben: Of course—there are many
ways to address the problem. However, we would
not want there to be any absolute determinations,
with no room to revisit the situation. That would
not be an appropriate way of dealing with the
impact of a project.

4028

The Convener: I know that Fergus Ewing
wanted to raise that issue, but in light of Network
Rail’s response do you want to save it for the
minister?
Fergus Ewing: I have been gazumped by Mr
Rumbles—and, to use a Rumblesesque phrase,
that is an utterly appalling position to be in.

Fergus Ewing: Thank you—I think that I
understand a little, but not fully.

Mike Rumbles: But you had two bites at the
cherry.

Karen Gribben: I apologise if the explanation
was oblique.

Fergus Ewing: Mike Rumbles has raised the
point and we will ask the minister about it next
week.

Fergus Ewing: It would be helpful if you could
give us some examples. It seems to me that this
could be a serious issue that could stymie many
projects. The price of a project could escalate
because of the difficulties of ascertaining which
properties would require voluntary purchase as
opposed to compulsory purchase. I am not sure
that I have sufficient grasp of this; perhaps other
committee members do and I am a slow student. It
would be helpful to have examples before we hear
from the minister next week.

David McLetchie: I want to revert to the point
that Mr Ewing raised about voluntary purchase
schemes—probably because I did not understand
enough about the issue to start with.
I have a slight conceptual difficulty with the
whole idea of a voluntary purchase scheme being
in legislation. It seems to me that, if I am
promoting a project and want to build a railway line
or a bridge or whatever, it remains open to me at
any time to go to any landowner and say, “I want
to buy this,” or, “I want to buy that.” I think that the
phrase used by a previous witness was
“incentivising people to negotiate out objections”.

Ron McAulay: We would be happy to provide
that information, and we will try to lay it out as
clearly as possible.
Fergus Ewing: If there is time, convener, I
would like to come back to a constituency matter
later on.

What is the big deal? Why cannot any promoter
buy what it needs from someone who may or may
not be affected by a project but who may be felt to
have a pertinent interest? Why does the measure
have to be in the law of the land?

The Convener: Okay. Does Mike Rumbles have
a question?
Ms Watt: Fergus Ewing had another point.

Karen Gribben: Your position is broadly correct:
people can indeed go and buy. Obviously, there
are separate rules about the triggering of
compensation, depending on whether a property is
blighted. We can put to one side the properties
that would be subject to compulsory purchase, but
for other properties it would be open to you to offer
to buy if you thought that that could lead to a
benefit for the project.

The Convener: No—he is saving it for later.
Mike Rumbles: Section 21 of the bill says:
“No order is to be made under the Light Railways Act
1896”.

The committee has received written evidence from
the Deeside Railway Company Ltd, which is in my
constituency, saying that section 21 would cause
the company real financial problems. It is a small
company, like many other heritage railways across
the country. I do not understand why that provision
is in the bill; why do you think that it is?

Obviously, for a publicly funded project, you
would have to be able to account for the reasons
why you chose to do that and for the amount of
compensation that you offered as part of the
purchase process. To repeat the evidence that we
gave yesterday on the Airdrie-Bathgate Railway
and Linked Improvements Bill, although we
consider that there are no voluntary purchase
candidates, we will keep the situation under
review, and if there were such candidates, we
would operate under the code of compensation to
ensure clarity of expectation and that how we
would approach any purchase was understood.
Does that system need to be enshrined in
legislation? It works at the moment—people make
voluntary purchases and private treaties.

Ron McAulay: I am not sure that I have an
answer. To be honest, we have not considered the
issue closely.
Mike Rumbles: Section 21 will affect the
company.
Ron McAulay: I do not doubt that it will affect
the company, but it will not affect us, which is
probably why we have not considered the issue
closely.
Mike Rumbles: Okay, thank you. Perhaps we
can ask the minister about that when he comes, or
even invite another witness to give us some
information on the issue.

David McLetchie: That is my point. Why are we
discussing it? Why is it in the bill?
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Karen Gribben: We do not see the need for
specific powers.

example if funding does not exist, and then gets
the blame?

Ron McAulay: Karen Gribben has covered the
point. At the moment, we do not envisage the
need for a VPS in our Airdrie to Bathgate project,
so we have difficulty understanding why the
provisions are in the bill.

Ron McAulay: Any process has that risk, but I
would hope that promoters would not attempt to
hide behind such excuses. I would hope that if
there were issues with the financing of a scheme,
it would not appear in front of the Parliament in the
first place. As part of the private bill procedure, we
have to provide confirmation that funding is in
place or that there is a will to fund the project. I
would hope that something similar would apply in
the Transport and Works (Scotland) Bill.

David McLetchie: We are at one on that. We
will ask the minister.
Mike Rumbles: Another one for the minister.
Ms Watt: Much of the bill is based on the
current legislation for England and Wales, of which
the witnesses will have had specific experience.
Have they found that, under the Transport and
Works Act 1992, developments are delivered more
quickly and cheaply than is likely to happen in
Scotland under the new procedure?

Paul Martin: I want to go back to front-loading
and preparation. Most witnesses have said that
they support that, but I suppose that organisations
such as Network Rail would become more
concerned when we get down to the detail. Would
you be concerned about a fiercely bureaucratic
process that required a number of boxes to be
ticked and the spending of quite substantial funds
that could have been spent after the project had
been approved?

Ron McAulay: I confess that I have no personal
experience of promoting a development under the
TWA in England and Wales, and I do not think that
my colleagues have either. My impression is that
the TWA process can be rather lengthy, which
would worry me. I think that if someone were to
pull together the statistics on the time taken to put
through a development under the TWA in England
and Wales, they would find that it takes longer
than the current process in Scotland.

Ron McAulay: We listened to the evidence of
Joanne Teal from McGrigors. In principle, I agree
with her that many issues should be resolved up
front. A great deal of effort should be put into
consultation, to explain proposals to people before
a bill is introduced. Joanne Teal spoke about a
qualitative process, but I would like to see what
such a process looked like. Qualitative processes
can be subject to all sorts of different
interpretations.
Who
would
give
those
interpretations? Such issues would have to be
addressed.

That does not have to be a given. It is a case of
ensuring that the Transport and Works (Scotland)
Bill includes aspirational timescales for each
stage. The bill includes such provisions; for
example, it states that the minister must deal with
something within six weeks. I would hope that an
element of discipline was attached to those
aspirational timetables to ensure that the process
did not become terribly long. If it did, those
affected by the project would be in a state of
uncertainty for much longer.

Not every project is the same. As Karen Gribben
explained, in each case there are many different
issues. Human beings take different approaches
to resolving objections. In many cases, it may be
impossible to resolve an objection because a
person views it as a principle on which they are
unwilling to move. Such issues worry me. If we
had a bureaucratic process that insisted that
boxes should be ticked to indicate that all
objectors had gone away and were satisfied, that
could be extremely difficult.

Karen Gribben: It is difficult to compare the
time that each project takes, because they are all
incredibly specific. A lot of it comes down to how
well the promoter prepares in advance, which is a
fundamental issue that the bill seeks to address in
front-loading the work to ensure clarity and
transparency, and to how many properties are
affected. A major infrastructure project in a built-up
or congested area unfortunately takes time—as it
should, because there has to be a full exposition
of the issues and an opportunity for people to put
their case. Many of the projects in recent years
have involved heavily built-up or congested areas,
so there have been a great number of objections
to consider. That inevitably affects the time that
the process takes.

Paul Martin: Previous witnesses questioned the
objectivity of the assessment process. Do you see
that as a problem? They are concerned that any
assessment that you carry out could be
reconfigured or that someone could find a way of
saying what they want in the final report, although
that does not reflect the way in which the process
was conducted.
Ron McAulay: There is no question but that two
people can interpret the same thing in different
ways. It is hugely important that in the consultation
process the promoter stops and listens to what is
being said to it. If what is being said is sensible

Ms Watt: Is it possible that the process is used
to delay a project because of other factors, for
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I have said in the past, and I shall say again,
that, with careful planning, we can get round those
issues, but careful planning requires a joined-up
approach to the projects that are being proposed.
They must be joined up not only with other railway
projects but also with the renewals work that
Network Rail will be doing in Scotland and
elsewhere. By trying to plan those resources
properly over the timescale that we are talking
about for delivering the projects, we should be
able to reduce the risk of finding ourselves with
inadequate specialist resources to be able to
deliver all the specialist bits and pieces.

and reasonable and there is an alternative way of
addressing issues, the promoter should try to
address them differently. However, the promoter is
operating within certain constraints. It may cost an
extra £0.5 million to resolve an objection. Is that
reasonable? Is it good value, and does it make
proper use of public sector money? It is very
difficult to satisfy everyone completely. In fact, it is
probably impossible.
Paul Martin: I agree.
Ron McAulay: Dare I suggest that not one
politician sitting around the table received 100 per
cent of the vote in their constituency?

One example is signalling resources. We have a
big signalling renewal project, and we must ensure
that we plan that around the work that is required
at Waverley station and the work that might be
required on the Glasgow airport rail link and so on.
If we plan around those projects, we can ensure
that the work is co-ordinated right across the
patch. Providing that we all take a sensible
approach and do not get too hung up on the
commandment, “Thou shalt meet an absolute
deadline date,” and if some flexibility is allowed,
we can make it work.

Mike Rumbles: Fergus Ewing is hoping.
Karen Gribben: When dealing with private bills
or with orders under the Transport and Works Act
1992 in England and Wales, we find that a great
deal of the information that people are seeking is
information that we are unable to provide until the
detailed design phase has been completed. As
Ron McAulay said, in public projects we need to
consider how far in advance to go through the
detailed design process, because if the ultimate
determination is that a project should not go ahead
there will be a lot of abortive and sunk costs.
However, we have learned from and built on the
experience of others who have taken private bills
through the Parliament. The consultation process
improves with each bill.

Fergus Ewing: That is encouraging. We are not
allowed to talk about the projects that are currently
under way, but it is fair to say that many of the toplevel rail projects have been significantly delayed,
from their intended timetable to a much later
planned arrival. Given that that is the case, is not
there a risk that there might be a substantial
period, perhaps of a year or so, in which no work
can be done, or in which there would be only very
little work, insufficient to use the available
capacity?

Fergus Ewing: I forfeited my original third
question, so I will ask an entirely different question
that encompasses the scope of the bill. It relates
to the pressure that Network Rail and the
engineering sector—First Engineering Ltd and so
on—will be under to deliver rail projects. As well
as the many plans for major national projects there
is your route utilisation strategy, which identified
29 gaps and 44 action points all over Scotland and
produced a programme estimated at £300 million.
You will recall that last September Janette
Anderson made a controversial contribution to the
debate, suggesting that the public sector was far
too cluttered, that she did not really know who was
in charge of delivery and that work on the London
Olympics, which will go ahead shortly, may suck
all the capacity from Scotland, so that we are left
with a lot of transport projects that we have
approved but no one in Scotland to do the work.
What is your view on that issue?

We heard evidence from Alan Watt of the Civil
Engineering Contractors Association (Scotland),
who argued successfully and persuaded the
Executive to change its approach to trunk road
works. The M74 was delayed through court action,
which meant that the Executive had to fill the gap
with the Dalkeith bypass, the Kincardine bridge
and some other works that it had prepared. If it
had not had those works in a preparation pool, on
the prompting of people such as Alan Watt, there
would have been nothing for the firms that rely on
a steady chain of work—the big engineering
companies—and all the people whom they employ
to do. However, the committee was able to
persuade the Executive to take a preparation-pool
approach.

16:00
Ron McAulay: I share the concerns that you are
expressing. We need to ensure that we resource
those projects properly, so that we can deliver
them efficiently and effectively and so that we do
not find ourselves with an overheated market that
gives rise to escalated costs.

Is there a comparator in the rail sector? If so,
can you explain how it works? If there is not, do
you think that there should be an equivalent to the
preparation pool for road works, so that not only
can we get the projects but we can ensure that
there is a steady stream of work, so that the
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be completed by about July of next year and the
Waverley project, which is on-going, is to finish at
the end of 2007 or the beginning of 2008. We
hope to start additional work on the Bathgate
branch, which does not require parliamentary
powers. Work will come in as other work finishes.
In addition, as Nigel Wunsch said, we have
proposals for projects in our route utilisation
strategy, some of which are a fairly significant
size. There is a pool of projects. We can almost
start to see the balance of that emerging.

companies that actually do the work have the work
to do?
Ron McAulay: There are two parts to my
response. First, to ensure that we balance the
workload that we are giving to specialist railway
contractors across the country, we should
examine the situation not only in Scotland but in
Great Britain, taking into account the pool of
projects that have been proposed south of the
border. We should ensure that that is balanced out
as much as possible and, to a large extent,
Network Rail already does that in its overall
forward planning.

Fergus Ewing: If I may say so, cutting by 45
minutes the journey time for the train service from
Inverness to Perth and through to Glasgow and
Edinburgh seems to me to be a good priority for
early scheduling in your preparation pool.

Still on that first point, we also have some fairly
good discussions with Transport Scotland on that
very issue. We are able to put into the pot what we
are doing in Scotland by way of our renewals
programme and major enhancement projects, and
Transport Scotland is able to feed in what is
happening with major road schemes as well. That
helps to bring an overall programme together, so
that we can see what the likely resource
requirements are. It is early days with that work,
but we are beginning to get a clearer picture.

Ron McAulay: I could not possibly comment on
that, as I live north of Inverness—but I agree with
you.
The Convener: That takes us to the end of our
questions. Thank you for that non-comment in
response to the final question. I thank the three
representatives of Network Rail for their evidence.
I welcome our final witness for today, who is
James McCulloch, the chief reporter with the
Scottish Executive inquiry reporters unit. The
committee felt that it would be useful to hear from
the unit because of the impact that the bill will
have on the reporters’ workload. We are interested
to hear your views on the progress of the bill and
your perspective on whether the proposals will be
an improvement on the existing system of
approval for major public transport projects. I will
allow you to make any introductory remarks, after
which we will move to questions and answers.

My second point is that we should remember
that many of the projects that are being dealt with
at present will not necessarily require rail-only
contractors. For example, a large part of the
Glasgow airport rail link, the bill for which is going
through the Parliament, involves a viaduct that
could be built by a civil engineering contractor that
is not experienced in rail projects. By considering
the projects sensibly, we can open up the pool of
available resources to feed into the schemes.
Nigel Wunsch (Network Rail): Ron McAulay is
absolutely correct. We are working closely with
Transport Scotland on the development of other
much smaller projects, such as some of the
measures in the route utilisation strategy, which
Fergus Ewing mentioned. We are developing
projects that can be turned on or off at the right
time, depending on the contractor and fund flow at
that time. In effect, although we do not use the
term “preparation pool”, we are developing
projects in the background that could be
implemented at an appropriate time to develop the
existing railway.

James McCulloch (Scottish Executive
Development Department): You have had a long
afternoon, so I do not propose to say very much
by way of introduction: I will simply set the context.
Thank you for the invitation to speak to you.
I head the inquiry reporters unit, which provides
a service to the public—it is important that it is
seen as a service-delivery organisation—
ministers, the Parliament and business and
industry in promoting developments. Our primary
business
is
determining
or
making
recommendations to ministers on planning
appeals. We deal with roughly 1,150 to 1,200
appeals a year, but our caseload is growing all the
time. We also deal with objections to local
authority development plans, transport orders
such as compulsory purchase orders and sideroad orders—all the stuff that delivers major
transport schemes—and, on behalf of the private
bill committees, we are dealing with the three
private bills that are going through the Parliament.
We are providing a service to those committees.

Fergus Ewing: I am grateful for that response.
It would be interesting to hear from the private
sector, which has to deliver the work, to find out
what its take is. The view that Janette Anderson
gave just a short while ago was particularly critical.
It might be useful for us to get an update on that,
as we are considering the issue in so much depth.
Perhaps the Minister for Transport can help us
out, as always.
Ron McAulay: I can give some specific details.
The Stirling-Alloa-Kincardine railway project is to
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Mike Rumbles: I am trying to add to your
workload, because I have lodged amendments to
the Planning etc (Scotland) Bill on third-party
rights of appeal, which will be discussed tomorrow
morning.

You have heard quite a lot about planning
modernisation. The Planning etc (Scotland) Bill is
going through stage 2 at the moment. Ministers’
objectives are to improve the efficiency and
inclusiveness of the process that we operate. In
future, we will be expected to operate in transport
and works the process that we operate in
planning. I am sure that the objectives will pass
across to the Transport and Works (Scotland) Bill
in that we will be expected to be efficient and
effective in discharging our responsibilities, be as
inclusive as possible and generate inclusion in the
processing of cases.

James McCulloch: Terrific. Thank you very
much.
Mike Rumbles: I would not worry about it,
though.
The Convener: If they were lodged by Mike
Rumbles, they do not have much chance of
success.

The Convener: Thank you for those remarks.
To what degree was your unit involved in giving
the Executive advice on the drafting of the bill?

Mike Rumbles: The concern has been that the
previous process was too long and drawn out. We
are being told that one of the advantages of the
Transport and Works (Scotland) Bill is that it will
make the process quicker, because it will involve
your unit. Do you agree with that? Do you think
that the process will be more streamlined and
therefore provide a faster service to the public?

James McCulloch: The unit is not formally
involved in giving advice, but we have been asked
for our views on some of the provisions—and the
policy memorandum in particular—the nature of
the process that we envisage the bill enabling and
the financial implications. We are part of the
Scottish Executive Development Department, but
we are located away from ministers—in Falkirk,
rather than in Edinburgh—to keep us at arm’s
length.

16:15
James McCulloch: To reach that conclusion,
you would have to see it in terms of the overall
package. A developer who is seeking an
authorisation under the act will be expected to
front-load their proposal—the committee has
heard that several times this afternoon, even in the
short while that I have been in the room. That
means that, before a developer seeks an
authorisation from ministers and the Parliament,
they will ensure that they have engaged properly
with the community that is affected by the
development. That will have an effect on the
nature and range of the objections that have to be
processed by way of an inquiry, hearing or written
submission.

The Convener: You said that you have
discussed the financial implications of the bill. I
presume that that includes how many staff you will
need to employ to provide services. Has any
agreement been reached between your unit and
the Executive about the workload implications and
has the Executive made a commitment to meet
the costs?
James McCulloch: The policy memorandum
suggests that the costs of the unit’s involvement in
processing transport and works act inquiries will
be recovered from the promoter. As far as my
unit’s budget is concerned, the legislation should
be cost neutral in any year, because we would
simply take the resources back in.

We expect there to be better engagement with
the community and—as was reinforced in some of
the evidence I heard this afternoon—a reduction in
the misunderstandings that can lead to objections
being made, and then maintained throughout the
process. The inquiry or examination stage at the
end of the process should therefore be shorter,
which should make the process more
straightforward and concentrate minds on the
crunch issues that are in dispute between the
statutory bodies, the community and the promoter.
We hope that the inquiry stage will be shorter.

On the work that might be involved, the
conclusion that has been reached is that we would
simply be replacing processes like for like. For
example, we have been involved in the Kincardine
bridge, the M74 and various other major road
proposals, such as the Glasgow southern orbital
route. We will still be involved in the future, but
under a different statutory process.
The Convener: On the recovery of costs from
the promoter, from the point of view of the Scottish
Executive will the process not be circular, given
that although many of the projects that are being
developed are promoted by third parties, they are
often supported by Executive funding?

Mike Rumbles: I have one further question.
Concern has been raised about accountability in
terms of the independent reporters unit making its
reports to ministers. Cases such as a previous
Minister for Transport’s decision to reject the
independent reporter’s recommendation on the
M74 come to mind. Is that usual or unusual? What

James McCulloch: That could well be the case.
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proportion of your recommendations to ministers is
overturned?
James McCulloch:
proportion.

A

very,

very

forth. If the process has not been followed, they
want objectors to be able to use that information to
put pressure on the promoter to meet the
requirement.

small

James McCulloch: Fair enough. If objectors
perceive a defect in the process—whether in
STAG or in the EIA regulations—and they make
that point as part of their objection, it would have
to be considered. If the reporter did not have the
technical expertise to make that assessment, that
capacity would have to be brought into the inquiry
process to advise him and then to advise
ministers. The policy memorandum refers to the
possibility of technical assessors being appointed,
and that is exactly what we would do in such a
situation.

Mike Rumbles: Such as?
James McCulloch: Fewer than 5 per cent.
Michael McMahon: I am not sure whether you
heard the evidence from our first panel this
afternoon, on their experience of the private bill
process.
James McCulloch: Unfortunately, I did not.
Michael McMahon: If I may, I will read you an
extract from the Blackhall community association
submission. The core of its concerns is that

It should be borne in mind that the inquiry
process is supposed to be a public process, so it
is incumbent on any promoter to be able to explain
to the public in terms that they will be able to
understand—I am not belittling their approach in
any way—whether a process has been properly
followed. That is one of the objectives of making it
a public process rather than a private process
involving a panel of experts.

“There should be additional independent third party scrutiny
where the Promoter of a scheme is either the Scottish
Executive, Transport Scotland or a local authority in order
to ensure that projects actually meet public need and are
financially viable, rather than represent a politically-driven
agenda. Appointing a Reporter may not achieve this”.

Do you want to comment on that?
James McCulloch: The reporter is appointed to
scrutinise objections. Under the bill process, if the
issues are substantive and they have gone
through the filtering process that is envisaged,
they will go before the reporter and a
recommendation will be made to ministers. Those
matters could be considered and included in the
reporter’s recommendation.

Michael McMahon: I have one more question,
which follows on from what you have just said.
One of the concerns that has been raised is the
fact that although TIE Ltd, which was supposed to
ensure that consultation was effective, claimed
that it had consulted Lothian Buses, Lothian Buses
said that it had never been consulted. Would that
form the basis of concerns from your perspective?
Do you think that the bill gives you the power to
address such concerns?

Michael McMahon: But what about peer
scrutiny? The association calls it “third party
scrutiny”.
James McCulloch: Ministers might not take
very much notice of what is said in that way. In this
context, I am not sure what is meant by peer
scrutiny.

James McCulloch: Let us say that I was
dealing with that case. If I thought that the views of
Lothian Buses were substantive in respect of the
proposal, I would find out what those views were,
even though the developer might not have
approached the company.

Michael McMahon: I am not sure, either. We
tried to get the evidence from the witnesses.
Essentially, they are concerned about the hurdles
that objectors have to overcome. They want to see
some form of independent, external assessment of
whether the hurdles have been crossed.

Paul Martin: We are comparing the current
process with the proposed process. Would not the
convener of the private bill committee also be able
to ask the question and seek that information?

James McCulloch: Right. I assume that the
people from Blackhall community association are
concerned about one of the tramline routes.

James McCulloch: I imagine that the convener
of the private bill committee would ask that sort of
question.

Michael McMahon: Yes.

Paul Martin: I have two questions that relate to
that. Last week, we heard from a witness who was
concerned about the formal atmosphere of the
private bill committee compared with what they
thought the independent reporters process would
be like. How do you think the two compare?

James McCulloch: I am really at a loss to
understand their real concern in that regard.
The Convener: One of the assertions in their
evidence is that the Edinburgh Tram (Line One)
Bill did not go through the full STAG process. They
want a system in which independent transport
experts are asked to say whether every aspect of
the STAG appraisal has been followed, and so
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James McCulloch: I heard a lawyer describe
the private bill committee as a place where there is
no scope for adversarial process. He was talking
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to other lawyers and said, “Don’t try it in front of
the committee.” Maybe the message has got
through.

4040

ask the questions that had not been asked and still
needed to be covered.
Paul Martin: Could the process that you
describe not be simulated within the parliamentary
process?

We want to ensure that the process that we use
in the examination of objections best fits the
nature of the issues that are raised. For example,
when a particularly technical issue that requires
deep probing is involved, it could be subject to an
adversarial process, but when opinion is
involved—for example when local residents want
to make their views known and have strongly held
opinions about a development and its impact on
them—I and other people in the inquiry reporters
unit would not see that as appropriate for
adversarial examination. It is not necessary to
have an advocate to cross-examine on that; it is
necessary to understand better why the local
residents hold the opinions they hold and what the
parameters of those opinions are. That could be
dealt with by a hearing, which is a structured
discussion that is led by a reporter and subject to
an agenda that is produced in advance.

James McCulloch: As I understand it, private
bill committees have found it extremely difficult to
resource the process because MSPs have many
other responsibilities to discharge, and that has
caused a logjam in processing the bills that are
currently before the Parliament, which is why we
are advising private bill committees on the three
bills that are currently being handled. We are not
replacing the committees’ consideration; we are
advising them. The committees will then take a
view, based on the report that we provide, on
whether they need to take further evidence.
Ms Watt: I got the impression from evidence
taken today on peer scrutiny that it seems to be
about expecting experts to come forward
voluntarily and give their views. Another argument
is that objectors always feel that they are on the
back foot because they are lay people and do not
know the technical stuff. Calls have been made for
objectors to be given technical and financial
assistance before they appear at a public inquiry.
Is that practical? Would such a step benefit the
reporter when they come to make a decision?

When an issue is pretty straightforward and we
can understand from an objector’s written
submission exactly what they are concerned
about, we would deal with the matter simply on
that basis. We might ask for further clarification
from them, whether in writing or by asking
questions, but the matter would be dealt with
simply through an exchange of written
submissions.

James McCulloch: That issue has already
been raised in the planning sphere. My
understanding is that, in Scots law, legal aid may
be available to objectors in some circumstances,
but it is not generally available in practice. The
important point about planning inquiries and
inquiries that will be held under the new legislation
is that they must be publicly accessible. I mean
that in both a physical and an intellectual sense.
The issues must be explained in a way that people
can understand. The important point about the
reporter—the independent person who conducts
the examination—is that they are interested in the
issues that are raised.

Paul Martin: I will get back to the human
element. The witness was concerned that the
parliamentary committee created quite a formal
atmosphere and thought that the inquiry reporters
process would be a much more informal
alternative. My experience is different. What is
your view?
James McCulloch: Planning inquiries, as
currently processed, are pretty formal. The
objective of planning reform is to get away from
that and to move towards the kind of process that I
have just been talking about, which is a
hierarchical and hybrid approach that is tailored to
the individual matters in dispute in each case.

If an important issue is raised by an
unrepresented group, it will not matter to the
reporter that the group has not been able to
provide a full technical assessment to underpin the
argument. In inquiries, crucial issues are often
raised by local people who do not necessarily
realise that those could be the crunch issues that
determine whether the scheme proceeds.

Paul Martin: The witnesses referred to the fact
that MSPs are not experts on the technical issues
and cannot be advised on them. Would the
reporters have an encyclopaedic knowledge of
every subject that was raised, or would they seek
to interrogate the issues, as MSPs have done?

I can see why the idea of local residents being
provided with technical assistance is attractive. In
some major infrastructure projects in England and
Wales, the developer has provided that resource
and borne the expense on behalf of the
community. That has happened in waste rather
than in transport. In such situations, the developer
has indicated that provided the objectors—who

James McCulloch: No, the reporters do not
have an encyclopaedic knowledge. They have to
understand exactly why a particular party holds a
certain view. They would probe and ask questions
or, if the matter were being dealt with
adversarially, perhaps rely on someone else to
ask the questions and then come in afterwards to
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obviously have different interests and concerns—
are prepared to band together as a single group
behind an individual spokesman, it will fund
environmental analysis on their behalf. Those who
conduct the analysis have been answerable to the
group rather than to the developer. That has been
quite successful, but it is not something that we
would have any power or locus to suggest that a
developer would have to do; it is just an
enlightened approach that has been taken in some
cases.

Will you explain the ways in which that can be
done?
James McCulloch: The minister would indicate
to us, through a unit that is to be set up to deal
with authorisations under the bill, that objections
had been received and that they required to be
examined. We would be asked to provide
resources to do so. My expectation is that we will
have some kind of dialogue with that unit about
the potential workload over the forthcoming year
or 15 to 18 months. We would expect to know
what was coming through the system and to relate
it to our likely resources in the light of work that we
have to do on planning appeal inquiries and so on.

Ms Watt: Could that be incorporated in a bill?
James McCulloch: You can do anything you
want to in a bill, provided you are prepared to do
so. That is really a matter for ministers—not me—
because it is a policy issue.

We have not had a dialogue with the responsible
parts of the Executive about how the instructions
on how such a case should be handled might be
put to us. In planning law, there are situations
when ministers indicate to us the matters on which
they particularly wish to be informed for the
purposes of their consideration. Similarly, in this
case, we may be told that there are particular
areas that ministers want examined in detail, for
example adversarial areas. It may be left to us to
decide whether other areas should be dealt with
by hearing or by written submissions. On the other
hand, we may get no instructions whatever and be
told simply to examine the objections. It is then up
to us, or the allocated reporter, to decide whether
the matters are dealt with formally and adversarily
or in a less formal process.

16:30
Ms Watt: We hear of objections to proposed
projects. As a community councillor, one goes
through all planning applications. Often, there is a
substantial number of letters in support of a
project. I know you receive such letters, but do you
feel that you get a balanced view in a public
inquiry? In my experience, those in favour of a
project feel a bit intimidated about presenting their
views in front of a load of vociferous objectors.
How do you handle that?
James McCulloch: I understand exactly what
you mean. I have seen it in waste water
treatment—what we used to call sewage works—
cases, in which those who want better sewage
treatment are unlikely to present that argument if a
vocal minority, or possibly majority, does not want
it to happen. That is the case in some parts of
Scotland. We cannot force anyone to appear at an
inquiry—that is a matter of choice—but the
present arrangements for planning inquiries and
the arrangements that would be used under the
bill allow any person who wants to make their
views known and to have them taken into account
to do so without having to appear. They can put in
a written submission, which will be considered.

Fergus Ewing: That is to be determined under
section 10—regulations are to be made to
determine the procedure to be followed.
Will you help me with something that I do not
understand and which I raised at a previous
evidence session? An inquiry was held into the
M74 extension project and, as Mr Rumbles said,
the reporter made a recommendation but the
minister took the opposite view. That inquiry and
inquiries under the bill have more than one
function: their remit is to consider not simply
whether a scheme should proceed, but how it
would proceed, how objections would be met and
how compensation claims would be met. An
inquiry has multiple functions.

You said that you have come across several
instances when there were written submissions in
support of a project, but the only evidence that
was put forward on behalf of the community was
against it. At the end of the day, a balanced
judgment has to be reached on the nature of the
representations, including those for and against.
Obviously, the developer is putting forward a
cogent case in favour of the development. That is
his responsibility. The important point is the
balance.

I was slightly puzzled about the M74 process,
which might be part of the 5 per cent that you
mentioned. Surely the Executive should have said
to the reporter—perhaps you can tell me whether
it did—that it wanted an M74 extension, because it
was a national project. The Executive should have
said, “We have a mandate. We said that we would
give people an M74 extension, so there’s going to
be one. Your job, Mr Reporter, is to decide not
whether there should be one, but how best to
deliver it, taking into account all the relevant
circumstances.” Was the reporter given such a
remit?

Fergus Ewing: I want to ask about the
procedure for inquiries and hearings. Section 9 of
the bill says that ministers
“may cause a public local inquiry to be held”.
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public inquiry and written submissions—an
informal hearing without lawyers, expense or the
time commitment. In a local case in Dalfaber in my
constituency, objectors did not have the chance to
have such a hearing. The arrangement was
stitched up by the developer and the national park
authority, and the inquiry reporters unit seemed
unwilling to engage objectors or even to give them
information about how the matter would be dealt
with or about the right to a hybrid hearing.

In general, would that be a reasonable way to
approach a national transport inquiry? The job of
the reporter should not be confused with that of
being the ultimate arbiter of a national project. The
reporter’s role should be made clear, to avoid the
reporter taking the flak for matters that may not be
his responsibility.
James McCulloch: My personal view is that it is
never appropriate for a civil servant to determine
the national interest. Ultimately, that is the job of
ministers, although their decision might be based
on civil servants’ recommendations.

A hybrid hearing without the cost, the lawyers or
the adversarial approach is a good way to operate.
It allows people to feel that they have at least been
listened to, particularly if a site visit has been
made. I hope that your colleagues will think about
that, because it left quite a bitter taste in the
mouth.

The reporter’s recommendation on the M74
extension was slightly less stark. His principal
recommendation was against the project, but he
also said, “If you do not propose to accept that
recommendation, why?”

James McCulloch: I am sorry that that
happened. However, I know—because I held
one—that hearings in your constituency have
worked.

Fergus Ewing: What was the reporter’s remit?
Did it include the fact that the M74 extension
should proceed?
James McCulloch: I understand that the clear
policy base was explained to the inquiry in several
different documents, but I do not think that the
remit was in the terms that you suggested.

Fergus Ewing: I know. I have given evidence at
one or two of them.
James McCulloch: Right.
Mike Rumbles: Fergus Ewing’s comments have
muddied the water for me. I thought that the
reporters unit had a clear remit and that it was
indeed independent—that it looked at the pros and
cons of an appeal or whatever and made a
recommendation to the minister—but the bill
introduces a new scheme that will cover anything
in the national planning framework, which will have
been approved by Parliament. Is that not quite a
different kettle of fish?

Fergus Ewing: Do you accept that that creates
a fundamental confusion among the public? The
public thought that the inquiry’s purpose was to
consider whether the M74 extension should
proceed, but my reading of the papers suggests
that that was never the purpose. The M74
extension was to happen; it was just a question of
where and how. I am not asking you to make a
value judgment, but do you accept that unless the
remit is clear, confusion will almost inevitably
result, as will an unsatisfactory situation in which
civil servants might be blamed for matters for
which other people should be blamed?

James McCulloch: Yes, and it would stray—if I
can use that expression—into planning. Although
some schemes in the national planning framework
will require planning authorisation instead of
authorisation under transport and works
legislation, they will be dealt with in exactly the
same way.

James McCulloch: You anticipated what I
planned to say. The scenario in which the bill will
operate is that the second national planning
framework will be in place. You will be aware that
the bill contains provisions on the national
planning framework. In the future, I expect a
scheme such as the M74 extension, which was an
established plank of ministerial policy, to appear in
the national planning framework, which Parliament
will scrutinise. That would commit that element of
the process—the need for the project would be
established. The examination of objections that
would be mounted to such a scheme would
consider whether the alignment was correct,
whether environmental mitigation was appropriate
and whether land acquisition should proceed as
proposed, as you said, but it would not scrutinise
whether the project was needed.

David
McLetchie:
My
question
is
supplementary to that and perhaps pins a tail on
this discussion. If the determination of need is
made in the context of the national planning
framework—which means that, in a sense, a
project is deemed to be needed—will people who
come along to one of the inquiries envisaged by
the bill to lodge objections to a scheme’s principles
and, indeed, the wider policy decisions be ruled
out of order and told, “Go away—your evidence
isn’t pertinent and doesn’t interest us”?
James McCulloch: That is a rather pejorative
way of putting it, but that is how the system will
operate. Because a project has been included in
the national planning framework, ministers will
believe that they have a mandate to take it

Fergus Ewing: I will make a final plea. I gather
that one procedure that can be used to determine
an application on appeal is a hybrid between a full
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forward. The question—at least for some of
them—is not whether, but where and how, that will
be done.
David McLetchie: But you accept that in the
present system the principles behind a project and
its practicalities can end up being confused?
James McCulloch: That can happen.
David McLetchie: Certainly the public
understand that. In that case, do you agree that,
with particular reference to the national planning
framework, we must ensure that the Planning etc
(Scotland) Bill, which the Parliament is currently
considering, and all the subsidiary provisions and
subordinate legislation that will flow from it fit with
this bill? After all, if the principles and practicalities
of a project are to be clearly identified and if the
public concerns expressed by our first panel of
witnesses, who objected to the Edinburgh tram
project, are to be dealt with, the mechanisms for
public consultation, inquiries or whatever on the
national planning framework must work correctly.
Surely that process of front-loading must take
place before the mechanism set out in the
Transport and Works (Scotland) Bill can come into
play. Is that a fair assessment?
James McCulloch: Yes, although we should
bear in mind that there is probably a continuum
that runs from commitments in political manifestos
through to the justification for particular schemes.
By and large, these are flagship projects. They are
not schemes of major, but essentially local,
significance; they are national projects that are
pursued in the national interest. As a result, the
justification for them must be clear and up front.
The Convener: That brings us to the end of our
questions. Thank you for your evidence, which has
been useful to our consideration of the bill.
James McCulloch: I appreciate that.
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26 September (23rd Meeting, 2006 (Session 2)) – Written Evidence
SUBMISSION FROM ODELL MILNE
Firstly, I would like to say that I found the individuals responsible for the procedure to be always
helpful and courteous and found that the various members of the team at the Private Bill Unit were
helpful and patient at all times.
The MSPs themselves were always courteous and pleasant and the actual experience of giving
evidence was made as pleasant as possible for all objectors within the framework within which the
Committee and Private Bills Unit had to work.
Nevertheless, my experience as an objector was that the procedure was unsatisfactory in that I
consider it did not give objectors a fair hearing. Had I had the resources, I would have seriously
considered seeking a Judicial Review. I note below my comments which are in roughly
chronological order, not order of importance:Standing Order Procedure does not provide a fair hearing in compliance with Convention
rights
In my opinion, the procedures set out in the Standing Orders and the Private Bill hearings in
Committee do not provide appropriate procedural safeguards where a Private Bill contains
provisions which interfere with Convention rights for the following reasons:
x

If the Private Bill contains provisions which interfere with Convention rights, it is essential that
the Scottish Parliamentary procedure has safeguards put in place which ensure that the ECHR
is not breached.

Some of the Private Bills (including the Tram (Line One) Bill) contain provisions which deal with
acquisition of land and termination of legal rights over land. Procedures which may have been
acceptable in the 19th Century when railways were being constructed may not be adequate to
satisfy modern requirements of a right to a fair hearing. Effectively, the procedure under the
Standing Orders must protect ECHR rights to ensure that any CPO following on from a Private Bill
is in conformity with the ECHR.
Article 6 of the ECHR provides that :
“in the determination of his civil rights and obligations ....everyone is entitled to a fair and public
hearing within a reasonable time by an independent and impartial tribunal established by law.”
Expropriation of a right in land is considered to be a determination of civil rights and therefore the
procedures set out in the Bill must provide everyone whose land is to be expropriated with a fair
and public hearing.
However, it seems that the procedure contained in the Private Bills makes no provision for those
who, under compulsory procedure under the Acquisition of Land (Authorisation Procedure)
(Scotland) Act (“the 1947 Act”) would constitute “statutory objectors”, to be heard at a public
enquiry.
Had the compulsory purchase been promoted under the 1947 Act all objectors would have been
entitled to be heard at a public enquiry. Under the provisions of the Bill there is no provision for a
public enquiry.
If the Private Bill is passed it will be equivalent to a compulsory purchase order. The 1947 Act and
The Compulsory Purchase by Public Authorities (Inquiries Procedure) (Scotland) Rules 1998, SI
1998/2313 (“The Rules”) make clear provision for a public enquiry in the event of compulsory
purchase by a local authority. These provisions are designed to ensure that the conflicting
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interests of the public authority in promoting a public purpose and the individual are balanced. The
Bills do not contain these safeguards.
x
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This is prejudicial to an objector for the following reasons :
x

At a public enquiry held under the 1947 Act and The Rules, the onus of proof of need for
the compulsory purchase lies on the acquiring authority (Coleen Properties Ltd v Minister
of Housing and Local Government [1971] 1 All ER 1049). It is not clear from Tram Line Bill
nor from the Scottish Parliamentary Guidelines on Private Bills (“The Guidelines”) nor from
the Explanatory Note to the Bills on whom the onus of proof will rest. If the Parliamentary
Committee decides that it is not incumbent upon the promoter to prove need for the
compulsory purchase, objectors will be prejudiced by use of the Private Bill procedure.

x

At a public enquiry, an unbiased reporter hears representations from the local authority and
from any objectors. This is important since it is a basic principle of Scots Law that justice
not only be done, but also that it is seen to be done.

x

Parties are only entitled to object to the Bill on payment of a lodging fee of £20. It is not
equitable to make it a condition of being able to object to one’s human rights being taken
away to have to pay £20 in order to be heard. The argument put forward in support of this
fee is that this is intended to dissuade frivolous or vexatious objections. However, this
argument does not seem to be sustainable because the fee is not large enough to
dissuade rich frivolous or vexatious objectors but only to dissuade poor ones. It seems
entirely unacceptable in a democratic society for the opportunity to object to be dependent
on ability to pay - the fee itself is discriminatory between rich and poor.

x

The procedures set out in The Guidelines provide that parties who lodge objections may be
called to give evidence.

x

If The Rules are not to be followed, objectors may not be able to comment on the
responses of the Promoter. This means that the Promoter might be able to put forward
arguments to refute the written objections raised by objectors without the objector being
allowed an opportunity to respond. This situation would be avoided in a public enquiry
situation since the procedure at the enquiry is designed to ensure that each party is aware
of the case it has to meet, and if new evidence is introduced the Reporter will normally
allow an adjournment to allow the other party an opportunity of responding.

x

The Guidelines provide that in order to object to a Private Bill all objections must be
“admissible” and comply with certain requirements. It is inequitable, if basic human rights
are being threatened, to insist that the party whose rights are so threatened complies with
criteria of admissibility which that party may not understand. If human rights are being
threatened, he or she should be able to object without having to overcome hurdles which
make it difficult for him or her to do so.

x

Indeed, the hurdle of compliance with admissibility criteria has already been tested in
connection with the Tram (Line One) Bill. It appears that no objectors who submitted an
objection to the principle of the whole Bill managed to overcome this hurdle. The fact that
no “whole Bill” objections were found to satisfy the criteria of admissibility is evidence of the
extent to which this hurdle is interfering with the right to be heard where Convention rights
are threatened. It is also evidence of the lack of clarity in the Guidelines with regard to
what constitutes an admissible objection to the principle of a Private Bill.

x

It appears that the decision to reject almost all of the objections to the principle of the Bill
was made following consideration of a paper on Preliminary Consideration of Objections
(which I assume was prepared by Bond Pearce, advisers to the Committee). This paper
put forward a view (not necessarily the correct view) on interpretation of the meaning of
Rule 9A.8.2. It then provided a summary (again, not necessarily a correct summary) of the
contents of the objections and the arguments contained therein.
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On the basis of that paper, and without giving objectors an opportunity of challenging the view put
forward in the paper or the accuracy of the summary of the objections, it appears that the
Committee formed a decision that none of the objections satisfied the criteria for admissibility i.e.
that none of the objections contained "a reasonable claim that the objector's interests would be
adversely affected by the Bill".
x

The Standing Orders' criteria for admissibility contain no requirement that the adverse effect of the
Bill need be substantial or significant. Any reasonable claim of adverse effect should suffice to
satisfy the criteria of admissibility. (Whether or not in the opinion of the Committee the objection, if
found to be admissible, carries any weight is a matter to be dealt with later but does not affect
admissibility).
It seems that a very tiny degree of adverse effect should justify an objection being admitted but
none of the objections was found to satisfy this criteria.
x

For the benefit of future objectors to future Private Bills it would be useful if the Committee
were to provide an example of the type of objection which they consider would satisfy the
criteria of admissibility to the principle of the whole Bill. Perhaps the Committee could
provide guidelines on what does, in the opinion of the Committee, constitute a reasonable
claim of adverse effect.
It is assumed that something must satisfy the criteria since the Standing Orders allow for
objections to the principle and to the detail - there would be no need for two bases of
objection if no objections to the principle can be admissible.

x

It seems to me that in the context of the Tram (Line One) Bill any objection which contains
a reasonable claim that the objector’s Convention Rights are adversely affected by any
provision in the Bill must satisfy the criteria of admissibility for the following reason:
Article 8(1) of the ECHR provides that everyone has the right to respect for his private and
family life and his home. Article 8(2) provides:
"There shall be no interference by a public authority with the exercise of this right except
such as is in accordance with the law and is necessary in a democratic society in the
interests of national security, public safety or the economic well-being of the country, for
the prevention of disorder or crime, for the protection of health or morals, or for the
protection of the rights and freedoms of others [emphases added]."
It cannot be argued that the Tram Line proposed by the Tram (Line One) Bill satisfies any
of these criteria. The Promoter and/or the Scottish Parliament may consider that the
scheme is a good idea for Edinburgh or even for the economic well-being of the City of
Edinburgh, but it is not necessary for national security, public safety or the economic wellbeing of the country, the prevention of disorder or crime, the protection of health of morals
or for the protection of the rights and freedoms of others.
Any interference with Article 8(1) rights which does not satisfy the criteria contained in
Article 8(2) is a breach of Convention Rights.
If the Bill contains provisions which breach Convention rights then, so far as it does so, the
Bill is outwith the legislative competence of the Scottish Parliament.
Certain objectors have claimed that provisions of the Bill, e.g. certain works authorised by
it, interfere with rights under Article 8. It seems difficult to see how the Committee could
conclude that any objection based on a claim that a provision of the Bill breached such
Convention rights could be found inadmissible as an objection to the principle of the whole
Bill.

In this respect, I disagree with the conclusion contained in paragraph 42 of the Preliminary
Consideration of Objections paper (ED1/S2/04/3/1) which states that if the objection contains a
claim of adverse effect relating specifically to alleged impacts of the Bill on an objector’s home and
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family life, these constitute objections to the detail of the Bill only and not to the principle of it. This
might be true of a Bill in the Westminster Parliament but is not true of one in the Scottish
Parliament since the Scottish Parliament is bound to comply with ECHR. Thus, if any part of the
Bill contravenes ECHR rights, then it is to that extent outwith the competence of the Scottish
Parliament and should not be passed. Any objection to the principle of the Bill on the grounds that
it breaches ECHR rights should therefore be admissible. This is because the objection is to the
effect that if the Bill were to be enacted, part of it would be outwith the competence of the Scottish
Parliament. Since a Bill must be enacted as a whole, a Bill where any part is incompetent, should
not be enacted. This type of objection seems to be objection to the whole Bill and not just to the
detail so it seems to me that such an objection should be admissible.
Objection Number 185 to the Tram (Line One) Bill (to which I was a signatory) contained this point
in Schedule 12 to the Objection – but this Objection was not mentioned in the Paper on Preliminary
Consideration which was prepared for the Committee under the heading of ECHR objections, and
so it can only be assumed that no consideration on the human rights claims in that Objection was
given by the Committee before this objection was rejected on 22 September.
x

The procedure does not give the objector advance warning of the hearing nor an opportunity of
being heard when the admissibility of the objector’s objection is being determined. Although the
Committee meeting at which such a determination is made may be open, there is no notice
procedure apart from advertisement on the Parliamentary website. Objection Number 181 (my
own) was considered in the Paper on Preliminary Consideration and the Committee was asked to
form a view as to whether the objector had put forward a reasonable claim that the objector’s
interests would be adversely affected by the Bill.
The Committee determined that the objector had not, but I, as the objector, was not given an
opportunity of being heard at that meeting. Indeed I was not even present when the Committee
decided that my claim had not been substantiated – I had not received notice that this matter would
be determined at the meeting on that date.
I was not even present at the Committee meeting where it was determined that I had not
substantiated my claim that my human rights were adversely affected by the Bill.
Under a public enquiry procedure, I would not only have had an opportunity of being present
because I would have had notice of the hearing, but I would also have had an opportunity of being
heard in connection with my objection.
Indeed, in the interests of showing fairness as between the objectors and the Promoter (whose
memorandum and accompanying documents have not had to satisfy a test of "admissibility"), it
seems that the objector should be given an opportunity of being heard and of appealing against
the decision to find that an objection does not satisfy the criteria of admissibility and an opportunity
of being heard if he or she wishes to challenge any part of the paper on consideration of
preliminary objections (including the summaries of objections and assumptions made about
arguments contained therein).
Public enquiry procedure contains clear provision for being heard which is not available under the
Private Bill procedure where the only recourse of a party who is not happy with the decision of the
Committee is the extremely expensive procedure of judicial review available only to the very rich or
those in receipt of legal aid.
The decision of a Committee to reject objections on grounds of inadmissibility will effectively
constitute a precedent and so it is very important that the basis of the decision be clear so that
future promoters and objectors know where they stand.
Expensive and Unsatisfactory Appeal Procedure
Failure to provide a procedure for a fair hearing, as detailed in paragraph 1 above, could give rise
to a challenge to the Bill at a later date. Individuals who have lodged objections and whose
objections have been dealt with, may consider that notwithstanding the opportunity of making
representations, the Act confers powers which represent a disproportionate interference with their
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property rights under Article 1 of Protocol 1 of the ECHR. These parties may seek to challenge a
Private Bill when it becomes an Act on the ground that its provisions – e.g. procedure for hearings
in committee, the compulsory purchase provisions or the effect of the Works authorised by the Act
on enjoyment of Convention right to home and family life, breach the objector’s Convention rights.
Such a party could raise the challenge by way of judicial review.
A Judicial Review could be sought by such a party at any time. This is unsatisfactory for three
reasons:
x

The Promoter cannot be certain that works will not be halted by a challenge at any time – this
could be during the Bill’s progress, after the Bill has received Royal Assent, after acquisition
procedures have been commenced or even after title to land has been acquired and works
commenced. This could be very expensive in terms of court time and also if contractors are
prevented from carrying out work in accordance with a project and the Promoter is responsible
for paying the contractors even though work has halted.

Need for reliance on advisors
The pressure on Committee time which the use of the Private Bill procedure involves means that
Committee members must rely on advice from external advisors. Whilst it is acceptable for this to
be given in areas where specialist advice or knowledge is required, undue reliance on external
advisors may result in objectors being denied a fair hearing.
The Paper on Preliminary consideration of objections sought to categorise objections under certain
headings. It might be thought that if the objection was not listed under a particular heading, then
that objection did not raise the point under consideration. However, the listing of the objection
under such a limited number of headings did not allow for full consideration of each objection in
turn. Although I was not present at the meeting, I understand that the Committee rejected all the
objections under a heading – it did not look at each objection in turn and see whether it was
admissible. This is inequitable for two reasons:
x

The advisor who prepared the report may have made a mistake so that some objections may
have been rejected which should not have been – an example as mentioned above is with
regard to objection 185 which was omitted from the list with regard to ECHR. This objection
was not mentioned in connection with Bus Services, Traffic Congestion, Visual Impact either
and yet it contained objections based on these heads of claim.

x

The objector has not had a fair hearing – the objector’s objection has not been individually
scrutinised to determine whether or not it satisfies the criteria of admissibility.

Grouping of Objections
x

The procedures allow the Committee to “group” objections and call only someone representing
a group to be heard. The criteria for grouping are not made clear and it is only too easy to see
how such grouping would be inequitable. Why should one resident of a street be heard and
not another?

x

In many cases, grouped objectors did not, in fact, share the same detailed interests albeit they
had some shared concerns. For example, some streets were grouped with other streets where
it was in the interests of one street to have, say, the tramline on a different side from the
cycleway. For some residents, the felling of vegetation was more of a problem than for others
and this meant that in grouping objectors some parties were not given an adequate opportunity
to have their concerns fully heard.

x

I appreciate that the Private Bill Unit’s intention in grouping objectors may have been partly so
as to reduce the time taken for evidence (but from the objector’s point of view, that is not a
justification) and partly with a view to enabling those less articulate objectors to benefit from
being grouped with others so that they had an opportunity of having their concerns made clear.
However, I consider that the groups were too large to represent the interests of the various
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parties. The grouping in some cases made the objector’s task even harder in that as well as
preparing evidence, the objectors had to make time to hold meetings and discuss the approach
to be taken. This had to be done in evenings and at weekends and it was often very difficult to
co-ordinate a group objection.
Preliminary stage
I am not aware that any individual objector satisfied the criteria of admissibility of evidence in
connection with the whole Bill. This was unfair since it meant that by the time objectors were able
to give evidence with regard to, say, the Roseburn Corridor, the decision that a “loop” would be
constructed had already been approved by the Committee. This meant that there was no
opportunity to debate whether or not a loop was, in fact, the best solution to Edinburgh’s Transport
needs and objectors had no opportunity of giving evidence with regard to whether or not a loop
should be constructed.
The Committee accepted the Promoter’s evidence with regard to the need for a loop at the
preliminary stage when no objector had an opportunity to rebut that evidence.
In the event, the Promoter has now made it clear that the Promoter will probably not construct the
loop and so the whole process appears flawed because all evidence provided by the Promoter and
by objectors was based on the assumption that a loop was to be constructed. If, in fact, a loop is
not to be constructed then the need for the stretch of the route between Roseburn and Granton
should have been considered separately rather than as an essential part of a loop. Whilst this
evidence is not intended to discuss the merits of the scheme, the procedural defect is that there
was no opportunity for objectors to give evidence with regard to the need for a loop, that the
decision that a loop would be constructed was taken very early in the proceedings and that all
evidence following from that was based on the assumption that a loop would be constructed.
Written evidence
x

The method of submitting evidence was not convenient in that the Promoter and the objectors
were asked to submit written evidence by the same date. This meant that much time was
wasted in preparing evidence which was, in fact, not required because neither party knew what
evidence was to be provided by the other.

x

The Promoter appeared to be allowed too much leeway in responding to objections. The
Promoter made no attempt to tailor responses to individual objectors so that many objectors
were faced with many pages of evidence which were not relevant and which did not respond to
the individual objector’s concerns.

It was clear that the Promoter “copied and pasted” sections of evidence from one response to an
objector to another. I appreciate that there are pressures on time for the Promoter and that dealing
with individual objectors, where many concerns are similar, did require repetitive evidence to be
submitted. However, there should have been some attempt to check over evidence provided to
any individual objector to make sure at the very least it did attempt to answer questions posed and
did not provide unnecessary evidence which was not relevant to that objector.
x

This approach to evidence made the procedure even more difficult for individual objectors
since they had to deal with an enormous amount of paper and documentation within a limited
time. This in itself made it difficult for objectors to respond.

x

Method of taking evidence made obtaining legal representation too expensive

The hearing of evidence on a “topic basis” rather than “objector by objector” was prejudicial to
objection interests for various reasons:x
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The giving of evidence on a “topic basis” rather than objector by objector meant that objectors
were effectively denied the opportunity of obtaining legal representation. Each objector had to
be prepared (or the group of which that objector formed part had to be prepared) to give
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evidence at a large number of Committee Meetings with no definite time for providing evidence
and in the knowledge that much of the time spent in the Committee would be spent in listening
to evidence given by other groups. To obtain legal advice and assistance for providing
evidence in these circumstances was effectively too expensive for all but the very wealthy or
corporate bodies.
x

The giving of evidence on a topic basis was in the interests of the Promoter in that it saved the
Promoter the cost of witnesses being available to be cross-examined by each objector in turn.
However, it seems to me that too great a sacrifice to the right to a fair hearing was made in the
interests of the cost and convenience of the Promoter.

Hearing of evidence
Hearing evidence on a topic basis rather than objector by objector made it extremely difficult for
objectors. Each objector was able to ask a Promoter’s witness in turn questions based on the
evidence. Unfortunately, the Committee Convener was unwilling to allow one objector to ask a
question which the Convener considered had already been asked by a previous objector. This
meant that even if an objector had spent a lot of time perusing the Promoter’s evidence and
preparing questions to build a case against the Promoter, that objector had to try and amend the
questions asked as he or she went along if another objector had asked a similar question even if
an identical question had not been asked and even if the answer had not really answered the
objector’s concerns adequately.
x

I personally found it extremely difficult and I have some experience (although I am not a
litigator) of dealing with evidence and asking questions in a meeting situation. However, on
various occasions I was told by the Committee Convener that I could not ask the question I had
proposed because a similar question had been asked or because the Convener considered
that the Committee had heard sufficient evidence on that topic. This meant that the giving of
evidence was made exceedingly difficult for the objectors and that notwithstanding thorough
preparation, the objectors had to try to reconstruct the cross-examination which they had
prepared as they went along.

x

Another case where this posed a problem was where the Wester Coates Terrace Action Group
was asking questions of the Promoter’s witness on noise matters. The questions were to be
asked after those of another group. Unfortunately, the precise and clear cross-examination
which our Group’s questioner had prepared was hindered by the fact that another objector was
able to ask questions first and the Convener was not prepared to allow Wester Coates Terrace
Action Group’s representative to cover the same ground. It seems to me that that was most
unfair and interfered with the objector’s right to a fair hearing.

x

Another aspect of the evidence taking which caused problems with the objectors was that
objectors were advised that they could not ask questions about any matter which was not
mentioned in the written evidence. This did not seem equitable since in some cases the
objector’s awareness of the need to ask the question only arose after seeing the Promoter’s
evidence. Since the Promoter’s evidence and the objector’s evidence “crossed”, a question on
the Promoter’s evidence could not have been mentioned in the objector’s evidence because
the objector did not know that that particular piece of evidence would be submitted by the
Promoter.

x

The Committee made it clear to the objectors that where any evidence was not rebutted, there
was no need to refer to that evidence again at the cross-examination stage. Indeed, the
objectors were not allowed to refer to evidence which had not been rebutted. In my own case,
much evidence given by me in connection with the selection of route was not rebutted by the
Promoter but because I was not allowed to refer to it in the Committee there was no
opportunity of stressing that evidence and ensuring that all the Committee really heard it nor
did it enter the written record of proceedings.

91


275

Local Government and Transport Committee, 15th Report, 2006 (Session 2) –
ANNEXE C
x

Where evidence was not rebutted, it would have seemed equitable for that to be given weight
in the Report by the Committee to the Parliament but no mention was made of that evidence
whatsoever in the Report.

x

The fact that the Promoter did not rebut this evidence at any time meant that there was no
opportunity before the Committee of stressing the evidence and stressing the fact that at no
stage had the Promoter rebutted it. Our Group also provided evidence by an expert witness on
environmental issues which was never rebutted by the Promoter either in writing or in
Committee. Again, there was no mention of that in the Report.

Timing and availability
x

The method by which evidence was taken over a large number of days as well as making it
extremely difficult for any objectors to employ legal representation, also meant that it was
extremely difficult for any objector to attend all the hearings and hear all the evidence. Even
where there was a group, it was difficult to arrange for an attendee at all the different sessions
of evidence of objectors acting together.

x

There was no possibility of building up a case which would have been possible had one
representative been able to speak for the objector or the objector himself or herself been able
to give evidence. Most objectors had to rely upon different people attending different sessions.
These people did not have the information available from previous sessions nor were they
aware of what had happened on previous occasions.

x

It was not always possible to obtain the written report of a previous Committee Hearing prior to
attending as a witness since the Report was not always available and it was not always
possible to watch sessions on the webview link since sometimes the webview link was not
working properly.

This meant that the objectors were prejudiced whereas the Promoter’s team were able to ensure
that it had a coherent and cohesive approach and had heard all the evidence by each objector so
as to build a coherent case.
x

On various occasions, the Group found that attending a Committee Meeting was extremely
difficult. Almost all members of the Group worked and therefore had to take time off work to
attend Committee Meetings. Witnesses or questioners were put down for a slot in a day and
had to take a whole day off work even where they, they were not required until later in the day.
Because they could not risk missing the “slot” when they were to be heard. Although the
Clerks tried to assist by indicating that evidence could likely be heard earlier or later in the day,
no guarantee was given and on at least one occasion I had to rush to the Parliament by taxi
having looked at the webview link and discovered that the evidence was several hours ahead
of what had been anticipated by the Clerks.

x

From the Promoter’s point of view, the Promoter had representatives at the Parliament each
day of evidence and could ensure that relevant witnesses were called at the time they were
needed. Objectors, on the other hand, had sometimes to sit for many hours before their
evidence was taken or questions could be asked.

x

In some cases, changes of the dates of hearings and over-run of evidence meant that
members of the Group were not able to give evidence since they had work or other
commitments which could not be broken.

For example, on one occasion one of our witnesses was to lead evidence from an expert witness
on behalf of the Group, was due in Court that day and not due to finish until 4 o’clock. Although
this was made clear to the Committee Clerk and a request was made that that witness’s evidence
be delayed until the Group’s representative was able to reach the Parliament, the witness was
called and his evidence was taken before the Group’s representative had arrived even though he
arrived not long after 4 o’clock.
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Summing up
x

The objectors were given a total of ten minutes to sum up all the evidence which had been
submitted in writing and heard in over a year. This made it very difficult for the objectors since
it was extremely difficult to pull together all the evidence on all the topics given over such a
long period in so short a time.

x

It also meant that one person had to sum up the evidence on behalf of each Group. Where
one individual in that Group may have had a particular concern, there was no possibility of that
individual repeating that individual’s particular concern since in such a short time, it was
possible only to mention the most important points from the point of view of the Group.

x

In some instances it may have been that the person giving the summing up would have unfairly
stressed the concerns of that particular individual rather than those of other members of the
Group.

x

Having to sum up for the Group, it meant that there was a need for meetings and additional
preparation done by the objectors in trying to agree what should be put in the summing up and
a lot of time was required for this.

x

In the event the summing up which was carefully prepared by our Group, slightly over-ran the
time and our representative was not allowed to finish her summing up.

Report of the Committee
x

The Parliament’s role in assessing the Private Bill is a quasi-judicial one and the Parliament
was under an obligation to weigh the conflicting interests of Promoter and objectors. In these
circumstances, being considered by the Committee, evidence of their having weighed up each
piece of evidence and an explanation of the Committee’s opinion, I would have anticipated that
the Report of the Committee to the Parliament would have assessed all the evidence in a
systematic way and shown the arguments, the persuasiveness or otherwise of the evidence
before the Committee as well as a clear explanation as to how the Committee reached its
decision. Whilst I appreciate that preparation of a Report in this way would have been time
consuming, this is the type of decision which would have been provided by a Judge and since
the Committee’s role is quasi-judicial in considering a Private Bill, I should have anticipated the
Report would have been in this format.

In the event the Report did not appear to contain any explanation as to the Committee‘s approach
to the weighing of evidence nor any indication as to whether or not the Committee considered
evidence to be persuasive or not. Nor did it seem to give any explanation as to why objector’s
evidence was given a lesser weight than that of the Promoter.
x

As mentioned above, our Group gave some evidence which was not rebutted (on
environmental issues, route selection and human rights issues). None of that evidence was
rebutted in any meaningful way by the Promoter and yet that evidence was not referred to in
the Report.

x

Moreover, in cross-examining the Promoter’s expert on noise, the representative acting on
behalf of WCTAG showed that the Promoter’s noise expert had contradicted himself and also
showed that there had been inconsistencies in the use of standards of noise measurement
which had been used in assessing the future impact of noise on residencies along the
Roseburn Corridor. No mention of this was made in the Report.

x

If, indeed, the Committee looked at the evidence of the objectors and decided that it was not
persuasive, the Report should have stated that and stated the reasons and arguments which
led to that decision. Where no reference at all was made to evidence which was not rebutted
or evidence which was given and showed flaws in the Promoter’s case, there remains a
concern in the eyes of the objector that this evidence was not given adequate consideration
and that the decision recommends the Bill to the Parliament was a political one. Since the

93


277

Local Government and Transport Committee, 15th Report, 2006 (Session 2) –
ANNEXE C
Parliament’s role in considering a Private Bill is quasi judicial and not political, this would, of
course, be unacceptable. If the decision of the Committee was made after thorough weighing
of the evidence, then there should be a clear statement of that in the Report so that not only is
justice done, but justice is also seen to be done.
Report
The Report of proceedings heard in Committee is not a “shorthand writer’s account” but rather
seeks to reflect the intentions of those giving evidence. In my view, this is not satisfactory in that it
allows the party preparing the Report to take a subjective view of the evidence. In my view, the
written report should be an exact record of the proceedings and should not allow any scope for
subjective amendments since that might amend the evidence given. Although the intention of
allowing this subjective approach appears to be that it allows for stresses to be added where
parties giving evidence have, for example, used hand signals, or indicated an intention by use of
tone, there is no reason why the party making up the report should not add that the witness on this
occasion made a hand signal etc.
Since there was no opportunity for objectors to give evidence at the preliminary stage, the
Committee Convenor gave various members of different groups an opportunity of giving evidence.
This was, however, solely at the discretion of the Committee Convener and she was under no
obligation to allow this evidence.
Summary
I appreciate that this letter may seem unduly critical and accept that it is not objective although I
have tried to approach this matter in as objective a way as possible. I have tried to consider the
procedure rather than the merits of the Bill to which I as objecting. Overall, I have to say that as an
objector I found the procedure most unsatisfactory and felt that it did not afford a fair hearing to
objectors. I appreciate that there are time constraints on the Committee and that there are time
and money constraints on the Promoter of a Private Bill but nevertheless I consider that the scales
are weighed too heavily in favour of the Promoter.
Transport & Works (Scotland) Bill
I have not looked at the proposed Transport & Works (Scotland) Bill in any great detail due to
pressure of time. However, I do not consider that from an objector’s point of view, there is anything
in the Bill which confirms to the objector that there will be an opportunity for a fair hearing. In
particular, I have the following comments:-
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x

Section 8 provides for the Scottish Ministers making rules in relation to objections but until the
rules have been made, it is not possible to comment.

x

Section 8, sub-sections (2) and (4) provide that the Scottish Ministers must take any objections
into consideration before deciding whether to not to make an Order but there is no obligation
on the Scottish Ministers to hold an inquiry or hearing and therefore from the point of view of an
objector, he or she may have his or her objection disregarded without any particular process or
hearing being undergone.

x

There is no obligation on the Scottish Ministers to hold a inquiry or hearing and “taking into
consideration the grounds of any objection” does not impose any obligations on the Scottish
Ministers to do any more than consider an objection.

x

Sub-section (3) appears to suggest that the Scottish Ministers can only disregard the objection
if it is frivolous or trivial or relates to compensation but does not seem to impose any obligation
on the Scottish Ministers to hold a hearing if it considers an objection is not frivolous or trivial or
relates to compensation.

x

Section 9 provides that the Scottish Ministers “may” cause a public local inquiry to be heard
and does not appear to impose any obligation on the Scottish Ministers.
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x

Sub-section 2 provides that the Scottish Ministers “may” give a person an opportunity of
appearing and being heard unless the objector is a Local Authority, National Park Authority or
a person entitled to notice under the 1947 Act. Under the 1947 Act, a party adjacent to a
proposed scheme would not be entitled to notice so this appears to mean that “affected
proprietors” ie those whose property is adjacent to a proposed scheme or affected by noise or
for some other reason affected by a proposal would not be enable to insist upon being heard at
an inquiry.

x

However, it seems to me that if I were to be an objector to a scheme promoted under this Bill,
in a similar circumstance to the Tram (Line One) Bill where I owned a house adjacent to the
proposed scheme but no land which was to be acquired, I would have no right to be heard.
This seems inequitable since although a person in similar circumstances may not have land
taken, such a person may be materially adversely affected. In some cases, a party who is
affected because of living adjacent to a scheme is more prejudiced than a party from whom
land has been taken. In a case where no land is to be taken, the objector often has no remedy
at all except very limited availability of compensation under the 1973 Act. Whereas a person
from whom land is to be taken has the full benefit of the compensation available under the
1963 and 1973 Acts, may be able to serve a counter-notice and have a larger area of land
taken than is proposed, may be able to benefit from an advance purchase scheme; or may live
some distance away, receive full compensation for the land taken and so suffer very little real
prejudice.

It seems to me therefore inequitable that an “affected” party is not entitled to be heard at a public
enquiry.
I welcome the suggestion that an inquiry be held by an assessor or other person who is
experienced in the taking and weighing of evidence since I think this is likely to appear fairer than
the present procedure where evidence is taken by a Committee of MSPs who even if they aim to
be objective may be swayed by political considerations. It is also likely that an assessor will be
able to arrange sessions of evidence which are less constrained by other commitments. For
example, it may be possible for an assessor to arrange evidence over a couple of weeks rather
than one day a week over many months. This would be better from the objector’s and the
Promoter’s point of view since the evidence would be fresh in the mind of all parties and there
would be less preparation and paperwork required to review evidence taken over several months.
Please do not hesitate to contact me if you have any queries.
I must stress that this is my personal opinion of my own personal experience in connection with the
Tram (Line One) Bill and my own personal comments with regard to the Transport & Works
(Scotland) Bill and that the views contained in this letter do not reflect those of Brodies LLP.
SUBMISSION FROM ALISON BOURNE
Difficulties experienced in objecting to Tram Line 1 Bill
I believe the £20.00 lodging dues to be excessive and socially exclusive.
In order to object to a Private Bill in principle, it was explained that an objector must show how they
would be directly “adversely affected” by the proposed scheme. Many objectors to the Tram Line 1
Bill, with which I was involved, claimed that they wished to object in principle to the Bill on the basis
that they were both national and local taxpayers who would be contributing to a scheme which,
even at the time of lodging their objections, faced a massive funding shortfall. However, this
ground was not accepted by the Committee until a much later date. The problems were, therefore,
(a) finding an acceptable ground to object in principle to a Private Bill; and (b) if such a ground is
deemed inadmissible, that there is no opportunity to find another ground and no guidance can be
tendered to objectors as to what may constitute an acceptable ground.
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Whilst I appreciate that, at the time that the Tram Bills were lodged (December 2004), there was
much confusion about the how the Private Bills Procedure actually worked, in hindsight, I do not
believe that (a) the importance of including absolutely all possible reasons for one’s objection in
one’s original letter of objection; and (b) that objectors would not be permitted to raise additional
concerns at a later date, was made sufficiently clear to objectors.
Did the Procedure for objecting allow me to present my views in a meaningful way?
Whilst, in theory, it seemed relatively straightforward to demonstrate a clear adverse effect on an
objectors’ interests as a private householder living adjacent to the proposed tram line, in practice,
the presentation of evidence to substantiate the reasons for those concerns was confusing,
challenging, extremely time-consuming and costly, particularly for those objectors who chose to
engage expert witnesses.
At Consideration Stage, the Committee chose to split the objectors into groups. This was due to
the large number of objectors and the Committee’s desire not to “waste time” in considering similar
evidence from large numbers of objectors individually. Each group was required to nominate a
specified number of “lead objectors”, who would be responsible for dealing with deadlines in
submission of evidence/attending Committee meetings and conducting examinations of witnesses.
Whilst I appreciate that, to have received evidence from each objector would have been timeconsuming, I nevertheless believe that each objector has a right to be heard and to have their
concerns addressed directly by the Promoter, particularly having paid a £20.00 lodging fee.
Experience of giving evidence to MSPs
At the commencement of the Preliminary Stage, the Committee commissioned two peer reviews:
one regarding finance and the other regarding the adequacy of the Environmental Statement.
However, the Committee seemed to pay little heed to the findings of the financial review which
raised serious concerns regarding both the robustness of the Preliminary Financial Case,
anticipated patronage, etc, and the level of contingency which had been stated by the promoter. I
believe that, having gone to the trouble and expense of obtaining independent reviews, that the
Committee should have been considerably more robust in their examination of the Promoter on the
areas of concern raised by those reviews.
The objectors (many of whom had had 18 months to get to grips with the issues surrounding major
transport proposals) were disappointed from the outset by the standard of questioning on the part
of the Committee. It became clear that MSPs who sit on such committees may well not have the
level of previous experience or technical expertise to fully understand the very complex issues
which a major transport proposal may present or, indeed, the time/inclination to scrutinise issues to
the level which may be desired by objectors and/or taxpayers. From the outset, issues, such as
funding, did not receive the level of scrutiny which objectors felt was appropriate, given the large
sums of public money involved and it was increasingly felt that it would be desirable that those
scrutinising the proposal be professionally qualified/experienced to do so.
At the Preliminary Stage, the Committee chose to call witnesses to give evidence on specific
subjects which the Committee had selected. Evidence was taken by means of a “question and
answer” approach and there were, therefore, occasions when it was difficult to introduce a pertinent
piece of information during evidence as, to some extent, one was relying on Committee members
to ask the right question, which frequently did not happen. Likewise, the Promoter’s witnesses
were asked questions by the Committee (the objectors had no opportunity at this stage to ask
questions) and, therefore, were not obliged to provide any more information than that which had
been specifically requested by the Committee. I have followed, with interest, the meetings of the
EARL Committee who often ask witnesses, at the end of their evidence, whether they have
anything further to add. This is a neat way of ensuring that the Committee is presented with
evidence which is as complete as possible and one which I strongly support.
The Tram Line 1 Committee identified different subject areas on which they wished to receive
evidence. This was done (a) without consultation with objectors (not sure if the Promoter was
consulted); and (b) without explanation being provided as to why the Committee had chosen those
subjects. In short, decisions were arrived at in a manner which was not transparent to objectors
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and some objectors felt that they had been offered no opportunity to be heard on areas which were
of concern to themselves.
No allowance was made in the timetable to deal with the implications of emerging information. For
example, the Tram Line 1 Committee heard evidence during the Preliminary Stage from Lothian
Buses about the impact on bus services anticipated as a result of the tram scheme. The
Committee had also received a Preliminary Financial Case from the Promoter, at the time of
lodging the Bill (which was based on information contained in the STAG2 report), to the effect that
over 80% of tram patronage would arise from former bus passengers, whose bus services were to
be withdrawn or altered post tram operation. However, it was not until well into Consideration
Stage that Lothian Buses announced, through the press, that they (and, by then, Transport
Edinburgh Ltd) would not withdraw services in the areas from Haymarket – Granton – Leith, ie,
throughout some two-thirds of the route. This would have clear and serious implications for the
business case; the likely impact on congestion; and on environmental issues (eg, air quality
figures), and yet the Committee did not seek to hear further evidence from either Lothian Buses,
TEL, the Promoter or the objectors on this matter. Similarly, when evidence emerged that the
anticipated cost of the project had increased to from £450m to £714m, the Committee took further
evidence on finance from both the Promoter and the Minister for Transport, Mr Tavish Scott.
However, no opportunity was extended to objectors to provide further evidence on this matter at
that stage. One can only conclude, therefore, that the Committee did not wish to hear countering
evidence from objectors, particularly those who had advised the Committee at the Preliminary
Stage that the scheme would cost over £700m (and who had been proven right).
Several of the lead objectors were also responsible for preparing written evidence themselves.
Therefore, the time required of objectors and, particularly, lead objectors, many of whom were in
paid employment and who required to take leave in order to satisfactorily fulfil their objector
obligations, was excessive.
The Promoter did not require to adhere to the same “rules” laid down by the Committee which the
objectors did. For example:(a)
the Promoter’s solicitor was present at a meeting between the PBU and the objectors,
when, to my knowledge, no objector was ever invited to attend any meeting between the PBU and
Promoter’s staff;
(b)
the Promoter’s witnesses were repeatedly allowed to submit written evidence late and this
was accepted, although objectors were very seldom extended the same latitude;
(c)
the Promoter’s witnesses repeatedly introduced new evidence in their rebuttal
statements/oral evidence, often following an invitation from the Promoter’s QC to provide an
“update” of the position. This offered no opportunity for objectors to consider and/or deal with the
evidence then produced. However, on no occasion was an objector witness permitted the same
latitude by the Committee; and
(d)
on receipt of witness statements, the Committee then stated that certain evidence
contained therein was “inadmissible” (no explanation was provided for this determination). For
example, I had referred to existing tram projects and, indeed, the other two proposed Edinburgh
tram lines in my written statement but the Committee had deemed this inadmissible. Despite this,
the Promoter’s witnesses were repeatedly permitted to provide lengthy evidence relating to other
UK and European tram schemes and, when objectors sought to counter this evidence or refer to
other tram projects (including Edinburgh’s Tram Line 3), they were advised that this was not
relevant and were not permitted to do so.
In my case, the Tram Line 1 Committee had identified that the issue of a lack of a direct tram stop
for the Western General Hospital was an important area which they wished to explore. Up until
then, I, along with many other objectors, had raised this as a concern and a failing of the scheme
and it would be fair to say that I had carried out more inquiries on the subject than any other
objector. However, when the Committee identified this as an area they particularly wished to
explore and, given the importance of the matter for the 7,000 people who require to travel to the
Western General every day, and for NHS Lothian (who had lost their opportunity to object), and the
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large number of objectors who simply could not, at that stage, “catch up” sufficiently with the
evidence thus far engathered, I felt obliged to present as strong a case for the hospital as possible.
This resulted in my collating huge quantities of documentation from various sources (one crateful!),
reading same, attending other meetings with relevant parties and ultimately submitting a 64-page
witness statement and some 90 supporting documents. This took my entire summer holiday and
every spare moment for weeks. It is too onerous a responsibility for objectors to present evidence
on major issues, such as access to hospitals and, indeed, there was a very real concern that the
Committee members, who already seemed fed up by the amount of time required of them, did not
appreciate being presented with such a large amount of further documentation to read. I believe
that, where issues of particular consequence to the wider taxpaying public are concerned, the
Committee should employ their own independent experts to engather, assess and report on that
issue. It is not desirable that the responsibility for presenting such evidence falls on one or two
ordinary members of the public who may well not have sufficient procedural/technical knowledge to
present the case adequately.
No guidance was given prior to preparation of written evidence as to what the Committee would
deem as “inadmissible” evidence. In my case, this led to large swathes of evidence which I had
carefully assimilated, considered and presented being deemed inadmissible after my written
statement had been submitted.
Several of the Promoter’s witnesses submitted similar evidence on a particular topic. Objectors
were, consequently, obliged to expend time rebutting each statement individually. I believe that
only one Promoter’s witness should be permitted to present evidence on any particular topic.
However, when oral evidence was being given by the Promoter’s witnesses, the Committee would
permit examination of only one Promoter’s witness on that subject. On occasions, the opportunity
to question the appropriate Promoter’s witness had passed and there was no opportunity to “revisit”
that witness. Objectors had already prepared questions for each witness on the basis of each of
the statements/rebuttal statements and this resulted in considerable confusion for objectors, during
the course of meetings, as to which questions could be put to which witnesses. This caused
considerable embarrassment to objectors who had carefully prepared their questions but, without
prior warning, were not permitted to ask them and, indeed, were unsure whom to ask.
At the Consideration Stage, the Committee chose to hear evidence by way of the objectors
questioning their own witnesses; the Promoter then questioning those witnesses; and the objectors
then questioning their witnesses again, and vice versa for dealing with Promoter’s witnesses. The
Promoter employed a QC and solicitor to deal entirely with the questioning of witnesses, whilst
objectors simply could not afford to do likewise.
Following the conclusion of all oral evidence meetings, the Committee then retired to consider the
evidence they had heard in private. Whilst I appreciate the thinking behind this, it does not appear
to be a particularly “transparent” means of demonstrating how MSPs arrive at their decisions. I
believe it may have been helpful for the Committee to go back “on camera” at a later stage to
advise of their conclusions and the thinking behind them, particularly when they do not intend to
explain the reasons for their conclusions in their Consideration Stage report. Again, this becomes
particularly important where issues which are of interest to the wider general public are concerned,
eg, funding issues. The Committee heard evidence at Stage 1 on financial issues relating to Tram
Line 1. Even at that stage, it was absolutely clear that the shortfall in funding was likely to be
significantly higher than the Promoter had publicly stated. However, the Committee chose to
recommend that the Bill proceed to Consideration Stage, having secured no proper response as to
how the funding issue was to be addressed and did not provide reasons for their recommendation.
This allowed the Bill to proceed for the construction of Line 1 in its entirety when it was already
clear to objectors that it was highly unlikely that there would be sufficient funds available to
complete the route. Furthermore, much of the evidence submitted was based upon the
construction of the whole route (eg, patronage/environmental impact, etc) when it was already clear
that only a part of the route could be built initially. This rendered much of the evidence which was
subsequently submitted either irrelevant or superseded.
A major concern of objectors, which increased as the Bill progressed, was that it may be
inappropriate that politicians be involved in a scheme where such large sums of money/political
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interests were involved. I realise that this may sound blunt but do not know how else to put it! In
the case of the tram scheme, the First Minister had already publicly indicated his support for the
scheme and the Minister for Transport had previously promised funding towards the scheme. It,
therefore, seemed somewhat optimistic (even unrealistic) to believe that five ordinary MSPs would
ever be likely to go against the publicly-expressed wishes of senior ministers.
It was felt that, in addition to professionally qualified experts, one or more “ordinary members of the
public” should also be involved in the consideration of evidence as they were less likely to be
motivated by political reasons. In order to substantiate this point, I would draw your attention to a
Department for Transport Guidance Document, entitled “Procedures for Dealing with Optimism
Bias in Transport Planning”, by Professor Bent Flyvbjerg, June 2004. I strongly agree with the UK
Department for Transport that this report should be mandatory reading for all parties involved in the
consideration of major transport projects. Amongst many other interesting conclusions, the report
states (page 44): “Allocation of resources from the national Government to a region will most likely
be appreciated by the population; hence local politicians see a clear political interest in pushing for
such projects.” The report also states that “Local transport authorities “play the game”. They have
had a clear perception that it would pay off to keep the budget low and not focus too much on the
likelihood of unforeseen costs and to emphasise the benefits. Project promoters ignore, hide or
otherwise leave out important costs in order to make total costs appear low.” This is a UK DfT
Guidance Report and I would suggest that its findings be borne in mind by anyone considering
publicly-funded projects.
I would also draw your attention to further reports by the same author, who is an imminent social
scientist, government/UN advisor, entitled “Cost Underestimation in Public Works Projects: Error or
Lie?”.
General
My main concern regarding the Private Bills Procedure is that it does not ensure accountability. As
an example, since its commencement, the tram scheme has been seriously underfunded and huge
sums of public money have already been expended on its development. Despite members of the
public advising all 58 Edinburgh Councillors about both the actual likely cost and the level of
shortfall in 2003, the Councillors chose instead to “rely on advice from their officials”. Then, when
the Bills proceeded through Parliament, the Committees, for whatever reason, failed to ascertain
on behalf of the public either the cost or the shortfall until the Bills had progressed too far (as stated
on page 53 of the DfT report referred to above: “The Government’s announcement to improve the
transport system and to build approximately 25 light rail transport schemes created huge
expectations locally and the announcement was, therefore, a sort of political prestige invested.
Withdrawing from the promised projects would, therefore, not be easy from a political point of view,
even though they suffered from cost overrun.”)
Despite this, MSPs followed the recommendation of the Committee and chose to approve the Bills,
thereby handing the schemes back to the Scottish Executive/City of Edinburgh Council, whose
officials had provided them with incorrect “advice” in the first place. I find it wholly unacceptable
that the Executive, the Council and the Parliament failed to make it clear to the public at an early
stage what the likely cost of the project would be and, to this date, no-one appears to be
accountable for ascertaining such costs. This has allowed millions of pounds of taxpayers’ money
to be expended on a project which, due to spiralling costs, may never be delivered and for which it
appears nobody will be accountable. The reader may also be interested to learn that, since
approval has been granted to the Tram Bills, requests for information relating to financial issues
under the Freedom of Information (Scotland) Act have been refused and there is now no effective
mechanism (complaints to the Scottish Information Commissioner currently appear to take up to 4
months to process) open to members of the public to oblige the Promoter to disclose information.
Therefore, there has been a subsequent lack of transparency and accountability since approval of
the Bills.
I believe it would have been both helpful and informative if MSPs, whose constituencies are
affected by the project under consideration, were able to express their views and concerns at
Committee meetings and/or submit written evidence. It is likely that those MSPs will be involved in
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dealing with the implications of the project for some considerable time after the Bill receives
approval and, therefore, it would be both prudent and fair that local MSPs be allowed to make
representations to the Committee on issues which relate directly to their constituencies.
Conclusion
In view of the above, I wholly support the intention to alter the method by which major projects are
scrutinised in future.
Comments on Transport & Works (Scotland) Bill
Paragraph 50
In my view, it is imperative that confirmation be sought before any Bill proceeds at all that there is
sufficient funding identified to complete the project. In the case of the Tram Bills, this was not
done, with the result that a vast quantify of written/oral evidence was submitted pertaining to whole
sections of the tram scheme which would not, in all probability, ever be built. Furthermore,
because only the whole tram alignment could be approved (and not just whichever sections were
affordable), affected residents/businesses now face uncertainty for some 15 years about whether
the scheme, as it affects their interests, will ever be completed.
I would suggest that, in addition, to providing “an estimate of expense and a funding statement
detailing the cost of the proposals and the likely sources of funding”, an appropriately qualified
independent expert be engaged to review such information and to ascertain exactly how likely it is
that sufficient funds will be available to complete the entirety of the project for which consent is
sought. I would further suggest that an appropriate hearing take place at this stage at which the
appropriate expert may examine the promoter’s witnesses directly on the veracity and robustness
of the estimate of expense, funding statement and level of funding available.
Provision should also be made whereby, if it becomes apparent that, for whatever reason, the
entire scheme is unlikely ever to be completed, approval should only be sought/granted for the
section(s) which are realistically achievable.
Paragraph 51
I would suggest that some provision be made which would oblige both objectors and promoters to
produce information requested by the other side immediately. My experience is that promoters are
experts in the art of procrastination and, with only six weeks to formulate an objection, it would be
imperative that objectors be permitted prompt access to any and all information which they require
from the promoter.
I support the proposal not to levy an objection fee.
Paragraph 54
It is to be hoped that neither promoter nor objectors would be allowed to breach the rule about
disclosing their entire case in advance. I have previously outlined problems where the Promoter of
the Tram Line 1 Bill consistently introduced new evidence/inadmissible evidence, etc, without
censure.
Paragraph 59
I refer the reader to my paragraph no. 14 and would suggest that, where issues affecting the
interests of the general public rather than a particular objector’s are concerned, the reporter (or an
expert commissioned on behalf of the reporter) undertake a view of the evidence relating to that
issue.
Paragraph 118
The consultations on both the Waverley Line and Tram Projects received much criticism, mostly on
the grounds of the Promoters’ failure to notify and/or subsequently engage with affected parties. I
would suggest that the Promoter be required to demonstrate thoroughly to the scrutinising authority
that notification has been properly carried out.
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The reader may be interested to learn that, as recently as July 2006, at a meeting between the
tram promoter and affected residents, five directly affected residents attended who stated that, to
this day, they had received no communication whatsoever from the promoter and that all the
information they had gleaned regarding the project had come from the local press. Needless to
say, they were not impressed and left the meeting armed with questionnaires to pass on to the
other (approx 24) neighbours who, likewise, had received absolutely no communication from the
promoter to date. Clearly, these people have been deprived of their right to make representations
and now have lost their opportunity to do so, purely as a result of the Promoter’s negligence.
Paragraph 128
I would agree with the principle of considering providing financial aid to objectors who are
unfamiliar with the legal and procedural issues relating to an inquiry. This is on the basis that, as
schemes are generally proposed “for the common good”, it is unfair that an objector should have to
bear any financial burden in order to protect their individual position. Objectors are unlikely to have
asked for the scheme and should not require to incur expense in order to preserve/protect their
interests.
General
I refer to the Paragraphs 22 and 23 above and to the Department for Transport Guidance
document previously referred to and, whilst I fully appreciate that it may be outwith the current
scope of the Transport and Works (Scotland) Act, I feel strongly that provision should be made
which will ensure that someone is clearly accountable for ensuring that sufficient evidence is
received on issues, such as finance, and for subsequent recommendations. This would offer the
public some assurance that recommendations made are based on sound, technical evidence and
that the scope for “politics” to take precedence is decreased. This would also be in line with the
recommendations of Lord Fraser’s Inquiry into the Holyrood project.
FURTHER SUBMISSION FROM ALISON BOURNE
I have just watched the video footage of the Committee meeting of 5 September 2006 at which
Mesdames Jackie Baillie and Tricia Marwick, MSPs, and Mr John Halliday of the SPT gave
evidence on which I would like to raise some additional points. I realise that what follows in this
letter is outwith the scope of the evidence which I was invited to submit to the Committee but hope
that Members will feel that it may be helpful to their considerations.
During the 5 September Committee Meeting, there was much discussion on the subjects of how
best to deal with any alternative projects (eg, rail v tram) and alternative alignments which may be
suggested by objectors/third parties. Evidence was given to the Committee to the effect that the
STAG process offered a level of scrutiny such that, by the time a Bill is lodged, it should be safe to
assume that both the type of project being promoted and also the alignment proposed are the best,
in terms of STAG. Mr Halliday mentioned that other solutions are assessed during the STAG
process and that five national criteria are applied during the route sifting process in order to ensure
that the alignment eventually arrived at is the one most likely to deliver the range of benefits
demanded by the STAG criteria (“safety”, “environment”, “economy”, “integration” and
“accessibility”).
However, this assumes that the STAG criteria and procedure has, indeed, been properly followed
by the scheme promoter, without any bias, and that the project objectives are in line with the STAG
objectives. Mr Ewing remarked that the whole process is rather like the Promoter marking the
exam paper itself. Mr Ewing is absolutely correct and there is a significant problem here which I
am concerned is not being sufficiently addressed under the terms of the proposed new legislation.
In the case of Tram Line 1, the original objective was to provide a fast link between the Waterfront
Development and the city centre, preferably as cheaply as possible. The Promoter briefly
compared the solutions of trams, guided buses, conventional buses and a “do nothing” scenario
and concluded that trams were the preferred solution. The guided bus, conventional bus and “do
nothing” scenario were not assessed any further. However, between the time of this assessment
(2000/2001) and the present, modern bus technology has made enormous advances with many
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cities now looking at Bus Rapid Transit (BRT) as the solution they wish to follow, as opposed to
trams. I would suggest that consideration of other options should be carried forward to a fairly
advanced stage, before being allowed to fall.
Also, in the case of Tram Line 1, the initial route sifting procedure did not, in my opinion, comply
with STAG. Instead of applying the five STAG criteria to all potential route links, sifting out the
“least good” links to eventually arrive at a preferred route, the Promoter applied the criteria:
“safety”, “environment”, “economy” and “technical difficulty” (Work Package 1 Report, December
2002) - and this despite the fact that technical difficulty (apart from obvious engineering
“showstoppers”) should not be a considered during the initial sifting process. Moreover, and again
contrary to the recommendation of STAG, the Promoter then applied weightings, giving “technical
difficulty” the highest weighting, ie, easiest and cheapest was given weighting over the other three
criteria. Somewhat bizarrely, having identified a “preferred route”, the Promoter then applied the
five STAG criteria to that route alone and claimed that this route best met the STAG objectives!
In dropping “integration”, no consideration could be given as to how the tram would integrate with
other modes of transport, eg, buses. This, of course, was identified, by the NAO, as one of the
reasons why some existing UK tram schemes have failed to attract sufficient patronage.
In dropping “accessibility” (“social inclusion” and “catchment”), there was no mechanism by which
to identify the key passenger generators (eg, hospitals, colleges, major employers, etc) or the
areas where there was a high demand for public transport (ie, socially deprived areas). Instead,
the Promoter identified a “preferred route” which, for much of its length, runs beside the sea and
then along a disused railway corridor, virtually cut off from the general road network (making
integration difficult), both of which sections of line have low population density/high car ownership,
whilst failing to provide direct stops at several key generators, whose patronage the scheme
requires in order to ensure that it “stacks up” financially.
What is even more perplexing is that, in undertaking the sifting process for Tram Lines 2 and 3, the
proper STAG procedure was followed correctly, ie, the five national criteria were applied throughout
the whole procedure and there was no trace of “technical difficulty” being a consideration in
identifying the best route, or of weightings being applied.
The impact of the differing criteria can best be seen by considering the many key generators
served by Tram Line 3: city’s busiest bus corridor; University; Cameron Toll shopping centre; New
Royal Infirmary Teaching Hospital; new Bio-medical Park; Craigmillar Regeneration Area; Fort
Kinnaird Retail Park; and Newcraighall park and ride (with potential to extend into East Lothian).
Regrettably, the public was not invited to state which of the three tram lines it preferred but I have
little doubt that Tram Line 3 would have received the greatest support, addressing as it does many
socio centres where access is already a problem.
In my view, the unsatisfactory initial sifting process for Tram Line 1, undertaken over a year before
the Bill was formally lodged (and two and a half years before objectors became aware of the
unusual sifting method applied) was where many of the problems with the project arose as the
public could not understand the logic of a tram scheme (whose main advantage is that it can carry
high numbers of passengers) which would not adequately serve the places where large numbers of
passengers are, eg, the Western General Hospital/Edinburgh’s New Telford College.
I have raised, in my previous submission, the fact that sceptics of the tram scheme were aware
from, TIE’s own background papers, that there was a massive funding shortfall well over a year
before that became general public knowledge.
The point I wish to make is that, whilst I absolutely support the proposal that an independent
Reporter(s) be appointed to undertake the consideration of the detail of future transport Bills, it may
well be the case that, by that stage, the damage has already been done. My suggestion is that
publicly-funded projects should be scrutinised by an independent expert(s) from a much earlier
stage, preferably as near to inception of the scheme as possible. Had there been an independent
expert(s) involved at the time when the sifting process was undertaken or when the Preliminary
Financial Statement and supporting papers were produced, the technical and financial problems
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would have been identified at a point which would have allowed time to find answers to these
problems before the Bill was lodged.
Because such scrutiny was not in place, Royal Assent has been given to a tram scheme that is
likely to bear little resemblance to the original scheme. Only certain sections of the route are likely
to be built for which there are still no estimated patronage figures; no benefit/cost ratio; no business
case; no environmental impact information (eg, air quality/reduction in general vehicular
congestion); no details of the impact on bus services, etc. It is not even sure that an acceptable
solution has been found to the very many technical difficulties which running a tram through the city
centre will involve. How can a project be allowed to incur £63m of taxpayers’ money, be “over 10
years in the planning”, go through years of Council and Parliamentary procedure with issues such
as these still unresolved?
Only this week, the Edinburgh Airport Rail Link Committee has published their Stage 1 Report in
which they express dubiety over various aspects of that project. Why were these fairly obvious
technical and financial issues not resolved BEFORE that Bill was ever lodged?
By repeatedly failing to address obvious major problems at an early stage, millions of pounds of
public money are wasted every year on projects which may never actually materialise and the
general public becomes increasingly exasperated over the perceived “incompetence” of its officials
and its politicians.
I would suggest that, whilst the new Transport and Works (Scotland) Act is to be welcomed and
should result in a great improvement over the Private Bills Procedure, serious consideration needs
to be given as to how major schemes are approached from their very inception. There needs to be
far more meaningful consultation with the public on what it considers to be priorities; far more
rigorous attention paid by consultants to potential “showstoppers” at an early stage; and far more
scrutiny given by independent parties throughout all stages of a project to ensure that major issues
are addressed.
If this were to happen, I feel confident that, by the time a Bill is lodged with Parliament, the level of
objections would be much lower, less serious and far less time consuming (therefore, cost
effective), and there would be a greater assurance to the public that the scheme is (a) robust; (b)
technically and financially feasible; and (c) will actually be delivered.

SUBMISSION FROM BLACKHALL COMMUNITY ASSOCIATION
Having looked at the Transport and Works (Scotland) Bill, plus its Notes and Memorandum, I do
not feel that many of the points I made during the consultation have been addressed. Key to these
is the issue of “public interest” and a requirement that I feel should be placed upon Promoters of
Bills to provide evidence of their project being in the public interest. This should also be in the
context of the business case – public value should be paramount, both in terms of funds and in the
outcome of the project.
There should be additional independent third party scrutiny where the Promoter of a scheme is
either the Scottish Executive, Transport Scotland or a local authority in order to ensure that projects
actually meet public need and are financially viable, rather than represent a politically-driven
agenda. Appointing a Reporter may not achieve this; where full planning public inquiries are
conducted, experts presenting opposing cases are able to challenge the “expert” views of
promoters of schemes before a Reporter. This at least enables a full public airing of arguments
and counter arguments. However, ordinary members of the public do not have access to experts
readily. I am aware that proposed planning legislation is also going down the same route as the
proposed Transport Bill – that is, opposing views are shared before public hearings, with a view to
the Reporter/local authority basically resolving dispute over detail, not principle. Again, my concern
is that too tight a remit will prevent key evidence from emerging from close public scrutiny of
different view-points.
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Financial viability should be tested in the public domain and should be scrutinised independently at
the same time. And as part of, the examination of a project. Economic viability should be an
inherent and early criteria which should not be reserved for the Scottish Executive or Transport
Scotland until after the Parliamentary process is complete. The public fails to understand why all
that effort should go into a Bill, if it may not be affordable (it’s cart before horse), or only part may
be affordable.
The brief for the independent reporter should include the option of scrapping a scheme. The
"examination in public" which occurred for Edinburgh's congestion charging scheme was to
examine the detail only - the Reporters were not able to propose scrapping it, or replacing it with
better schemes. Also, who will employ the Reporters? If the Scottish Exec or Transport Scotland
appoints them, and a transport project is being promoted by the Scottish Exec or Transport
Scotland, there is no guarantee of independence and transparency. Paragraph 56 of the
Memorandum says exactly the opposite to this – if I were to read this Paragraph as I considered
participating in a Bill, I can assure you I simply wouldn’t bother. If a Reporter is truly independent,
(and as a guarantee of independence), surely s/he should be able to examine whatever they wish
and take whatever view and action they want to, on the strength of the arguments submitted? If a
project is very good, and a Promoter has done their preparatory work well, there should be nothing
to fear from rigorous examination of the principle and the detail of a scheme.
There needs to be clearly marked exit strategies and exit points at all stages of the procedure, so
politicians and experts have the proper opportunity to make major changes to routes etc. There
should be mechanisms to ensure that legitimate concerns are properly and factually addressed, or
the system will be very vulnerable to "spin", hype and PR, rather than evidence.
Objections and concerns from members of the public need to be answered specifically. It is no
good, if you wish to engage the public and bring public support for projects, if consultations and
objections are ignored or selectively summarised. There should be an obligation on the Promoter
to engage with, satisfy or factually answer concerns and objections and to provide evidence that
this has occurred.
There should be clear, understandable and precise definitions of what "in the public interest"
means. A project that delivers political policy is not the same as "in the public interest". This is a
subject term which needs to have proper criteria and clarity about its definition, in order that the
public may understand or challenge what is being done in its "interest". This should specifically
include reference to the use of public funds both for construction and for operation of projects. "In
the public interest" must surely mean economically viable.
Whilst I do not wish to rehearse the detail of our experience, I have given some illustrations of our
specific experience of the Edinburgh Tram (Line One) Bill:
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x

There was absolutely no change in the position of the Promoter throughout the consultation
period, the objection period and the Parliamentary period with regard to local community
objections. Just because the broad idea of a tram loop had received funding from the
Executive should surely not have meant that the scheme was a done deal? In the event, the
Promoter does not intend to build a loop, despite lodging evidence about how essential a loop
was to the viability of the scheme. Our proposed alternative routes (to better serve a major
hospital) were not examined, except in the most cursory way.

x

We had to lodge responses, in a rigid time and style-framework over the summer holiday
period, on three separate occasions, but actually had nothing to add to our first formal
objections. In other words, our points of concern remained unchanged, were unanswered (and
are still unanswered).

x

We had late (and little) guidance on what was within the control of the Parliamentary committee
(eg speed limits, enforcement of mitigations etc) and what was not in their remit (and within
whose control enforcements etc did lie, and what our role in this was to be, if any).
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x

In summary, we were never sure what the Committee actually could do to help us, even
assuming we were able to put a winning case.

x

As the Promoter was clearly biased (promoting their case), they just kept putting their
argument, rather than answering our concerns. The Parliamentary process therefore felt like
promotion, and spin, not a fact-based examination.

x

The Committee concerned itself with the legalities of the procedure, rather than the merits of
any case (largely because it couldn’t actually do very much procedurally to accommodate our
case ie change the principle of the Bill or the detail of it in several areas which were important
to us).

x

There really were no exit points in the procedure, because of the Parliamentary “window” in
which the process was operating. The Committee and the Promoter were both in a big hurry to
get the Bill through, to make way for other bills that were scheduled and were politically
important to them.

x

There was no meaningful opportunity to look at the principle of the tram scheme (only the
“adequacy” of the supporting documents was looked at, briefly and by invitation only), and yet
the Promoter did not (and still does not) have the detail available, as the project was waiting for
the Parliamentary process to be complete before commissioning detailed design. Local people
are most concerned about detail, as it affects them, and if this cannot be examined, and the
principle cannot be examined, it is all rather pointless.

The issues for the Transport Bill as I see it are:
Who will be publicly accountable for projects? We need a clear chain of responsibility – if
politicians wish to make Reporters accountable (and do the bulk of the work), then they have to
give them more and wider decision-making powers. They also need to make decisions which
politicians don’t like sometimes, or their integrity is undermined!
x

The public needs to be told exactly what it can expect from the process, and someone (not the
Promoter) needs to take ownership of the pre-submission stages, and needs to take
independent evidence of consultation, to avoid it being merely a box to be ticked by the
Promoter (eg we need a check list of public concerns, with positive outcomes, to ensure that
the Promoter really listens).

x

How will the Committee be sure that it is properly informed of all the arguments without hearing
all the evidence and without being able to put questions?

x

How will the political decision to undertake a big transport project be separated out from the
merits (and detail) of a proposal in both accountability and procedural terms? It is legitimate to
make political decisions in principle, but if a scheme becomes, in the course of its development
and as detail emerges, unworkable or environmentally unacceptable, who is going to do
something about that? It’s about safe-guarding an idea by ensuring sound delivery in practice.
It may be that the idea simply does not translate into reality – there should be an exit strategy
for this eventuality.

x

There needs to be an assumption and a mechanism that recognises that the public may indeed
know better than the Promoter and/or experts about the detail of an area, and that the public
may make a suggestion which would improve a scheme. There is an inherent resistance in
“experts” in accepting this notion (eg prior to a Bill being lodged), and the Transport Bill needs
to protect the public in this respect.
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SUBMISSION FROM MCGRIGORS
We have considered to what extent the Bill addresses problems experienced by clients involved in
the private bill process. Briefly, these can be summarised as:x

Consultation – we have represented clients whose first knowledge of the impact of a private bill
on their interests is the formal notification. Consultation exercises can have more in common
with public relations exercises and have not resulted in meaningful engagement with those
persons/companies who could/will be adversely affected by the provisions of a private bill. As
a result of poor consultation in previous bills, the route of the public transport infrastructure
required to be changed. Lack of detailed consultation on the impacts of the original route has
led to amendments being brought forward at consideration stage. This has resulted in
duplicate legal costs associated with having to continue to defend the “fiction” of the original
route plus responding anew to the new route (the “bill within a bill procedure”). In some
instances, promoters have attempted to be pro-active and consult before or just after the
formal notification. This approach has not always been successful in preventing subsequent
objections being lodged because the information from the promoter necessary for the
individual/company to assess the impact of the bill on their interests has not been forthcoming.

x

Notification – some clients for whom we have acted have not received notification of all of their
interests affected under private bills. It can be time consuming but necessary to verify that
correct notification has been carried out e.g. to determine whether any servitudes or other
interests over land owned by others are affected. This could be better addressed with
improved consultation prior to notifications being sent out and better information being sent out
enabling easier identification of land interests affected.

x

Incentive to negotiate – in our experience the promoter only begins to seriously negotiate (i.e.
responding to specific concerns) when a date for a committee hearing is set, whereupon
activity reaches frenetic levels. This attitude is not conducive to problem-solving and has
meant that complex issues, capable of being dealt with between parties prior to the
consideration stage, have been left for the bill committees to assess. Legal costs for our
clients are higher as a direct result of this because witness statements and rebuttals require to
be drafted. It is relatively easy for the promoter to go through the motions as regards
negotiation e.g. some correspondence may be received from the promoters and meetings can
take place, however the information provided by the promoter is generic. Meaningful
negotiations do not take place prior to the date of hearing drawing closer.

x

Quality of information – in general there is not a problem with the volume of information being
generated. There is however a lack of specific information which would enable objectors to
accurately predict how a bill will impact on them. For example, promoters produce draft codes
of construction practice. These are generic documents which do not contain objectively framed
commitments. They remain in draft format well into the parliamentary process. Yet they are
often used by promoters to counter particular concerns raised by objectors, even at the stage
of responding to witness statements. They do not enable planning to be undertaken e.g. to
ensure continuity of services or access. Nor are they specific enough to enable reliance to be
placed on them e.g. in lieu of submitting objections.

It is against these experiences which we have considered the Bill. Firstly, we agree with the aims
of the Bill, particularly those which seek to:
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x

Encourage promoters to undertake meaningful engagement with specified persons under
general public in order to inform the design and development of projects;

x

Require pre-application scrutiny of promoter’s proposals so as to ensure that the subsequent
process operates swiftly and efficiently;

x

Provide promoters/prospective applicants access to land for various reasons; and

x

Ensure that more information is available to the general public.
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This response seeks to provide a view on how well the Bill meets its objectives and addresses the
concerns regarding the private bill process.
Section 4(2) provides that the Scottish Ministers may (amongst other things) make rules as to
(a) the form of an application under this section,
(b) the documents and information to be submitted with the application,
(c) the giving of notice of the application (including the publication of any such notice
(d) consultation to be undertaken before the application is made, and any other steps to be taken
before the application is made, or in connection with the making of the application, and
(e) any other steps to be taken –
(i) before the application is made, or
(ii) in connection with the making of the application
It is clear from the explanatory note that these provisions are intended to create meaningful
consultation. However, as currently drafted all of the detail is left to be set out in orders to be made
by the Scottish Ministers. As a result, it is difficult to assess whether the Bill will achieve its aims
and whether it addresses the negative aspects of the current private bill procedure. The Policy
Memorandum states that the detail of application information required will be consulted on
separately. Comments here are therefore brief. We would however question whether the use of
secondary legislation to fill in the entirety of the detail is transparent.
x

Consultation – Given the importance of meaningful consultation, it is surprising that the Bill
leaves the entirety of the detail for the secondary legislation. An objective “minimum bar”
requires to be set out. It needs to be clear that prospective applicants would have to reach this
standard of meaningful consultation, before an application can be lodged. It might be thought
more appropriate to require an objective qualitative standard to be attained. It is accepted that
the variety and range of transport projects means that it would not be practicable to introduce
absolute rules (e.g. fixed time periods for consultation). If a qualitative standard is set down
then secondary legislation could be used to set out what evidence would be required to
establish that the standard had been met. The provisions would need to be drafted in such a
way that “PR exercises” do not constitute meaningful consultation.

x

Notification – The information provided to those affected by the application should enable them
to assess the impact of the project on their interests. The inclusion of code of construction
practices (not in draft) and meaningful information on mitigation measures and how access will
be maintained would assist recipients in deciding on whether to raise objections. As currently
drafted, all of the detail is left for secondary legislation.

x

Quality of information – The documents submitted with the application should be specific.
There is a link between meaningful consultation and quality of information generated. For
example meaningful consultation could generate access impact studies using data provided by
potentially affected individuals/businesses. In addition, the power to enter land for the purpose
of informing an application (section 18 of the Bill) could be used where appropriate in order to
enable prospective applicants to conduct access surveys etc. which would enable more
specific documentation to be prepared e.g. to inform the code of construction practice or local
construction/access codes.

x

Incentive to negotiate – If a meaningful consultation is conducted, with adequate information
provided to those potentially affected by a project then in our view, the number of objections
received will be fewer and better focused. However there also requires to be a mechanism to
incentivise applicants to negotiate out objections prior to the examination stage.
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We support those aspects of the Bill and supporting documentation which are geared towards –
x

ensuring that substantive amendments post consultation do not occur; or

x

if amendments do occur (e.g. to alleviate or remove objections), other parties, who
may be affected by those changes, have the opportunity to have their concerns heard.

We note that the Scottish Ministers will be able to act as a promoter/applicant. It will be important
that the rules apply to them as they apply to any other applicant so that the same amount of
scrutiny will take place.
In conclusion, we are broadly supportive of the Bill, particularly those aims stated above which
appear to be geared towards addressing problems experienced by clients engaged with the current
system. However the use of secondary legislation to supplement crucial details means that we are
unable to provide a view on whether the aims are met. We note that further consultation is planned
but have expressed concern that it may not be appropriate to leave so much of the detail to
secondary legislation e.g. without introducing the idea that minimum/qualitative standards require
to be met.
We thank you for this opportunity to provide our views.
SUBMISSION FROM NETWORK RAIL
Thank you for inviting Network Rail to comment on the Transport and Works (Scotland) Bill.
Further to our earlier comments on the associated consultation on proposals for a new approach to
delivering public transport infrastructure developments on Scotland we do not have much more to
add.
Network Rail is fully supportive of the objectives of the Bill to provide a modern efficient process to
authorise transport related developments. As a promoter of major railway infrastructure schemes
(e.g. the Airdrie Bathgate Bill currently before the Scottish Parliament) and as a party who regularly
has an interface with other transport projects, we support any proposal which will introduce a more
efficient and streamlined system.
We note that any railway project which is wholly within Scotland or goes cross-border will be dealt
with under the new procedure for the Scottish element of the works. Further, we note that it is the
intention for the Promoter of the scheme to obtain an Order to provide all the authority required to
build and operate a transport system.
One substantive point we do however wish to make relates to Section 26 of the Bill which amends
the Transport (Scotland) Act 2001. The stated intention of the section is to enable Scottish
Ministers to provide funding for voluntary purchase schemes (VPS) for properties affected by a
transport development not eligible for purchase under the compulsory purchase process. The
section is retrospective. In May 2006 Transport Scotland published a paper setting out
arrangements for funding for VPS. The provisions of Section 26 themselves are understood and
do not give rise to any concerns, particularly as the provisions are discretionary. However, we are
concerned by any suggestion that there should be a link between a VPS approach, funding of such
a VPS and schemes to be authorised under the new procedure generally. Any suggestion that a
VPS is a pre-requisite of a scheme authorised by the new Bill procedure is unacceptable so far as
Network Rail is concerned, as we believe that the principle of VPS is very complex, and requires a
case by case evaluation for each project.
So far as the Airdrie-Bathgate Bill is concerned, we are in discussions with Transport Scotland
regarding purchase schemes generally and we have made known our views on VPS to them.
Although, we welcome the proposed introduction of a mechanism that facilitates faster
consideration for transport infrastructure works, any change must ensure that there are processes
in place to protect the operational interests of potentially effected parties. These should include a
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sufficient consultation process, preserved right of objection to protect operational interests and, if
appropriate, consideration by an independent party.
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Transport and Works (Scotland)
Bill: Stage 1

Scottish Parliament
Local Government and Transport
Committee

14:04
The Convener: I welcome to the committee the
Minister for Transport, Tavish Scott, who is
supported this afternoon by Frazer Henderson,
who is the head of the bill team, Andrew Brown
and Catherine Wilson, who are solicitors in the
Scottish Executive, and Damian Sharp, who is the
head of major projects for Transport Scotland.

Tuesday 3 October 2006
[THE CONVENER opened the meeting at 14:03]

Minister, I invite you to set out the case for the
Transport and Works (Scotland) Bill.
The Minister for Transport (Tavish Scott): It is
important to recognise that there has been a
positive response to the bill. We all recognise the
benefits of removing transport projects from the
private bills process, particularly those of us who
have sat on private bill committees.
One of the key considerations behind the bill is
that the new process should not take place in a
vacuum. It will sit within the existing processes of
our parliamentary democracy. If the bill is enacted,
transport proposals will continue to be subject to
scrutiny, from the strategy documents, beginning
with the strategic projects review, through to the
infrastructure investment plan and culminating, for
nationally significant projects, in the national
planning framework. The input of the Scottish
transport appraisal guidance, which I understand
you have been discussing, will be vital in
evaluating projects that involve the investment of
public money. As you may recall, I previously
announced a review of STAG. That review is now
under way and it is due to finish in June 2007.
MSPs will, of course, have an opportunity to
influence the final proposals.
We expect the bill to build on the existing
processes to ensure that a full and thorough
appraisal process takes place involving the local
community, local MSPs and, where appropriate,
the Parliament. The onus will be on promoters to
ensure that engagement takes place with the right
people at the right time, and they will be held to
account for that. Although anyone will be able to
promote a project under the bill, the parties that
are most likely to do so are Transport Scotland,
Network Rail and the regional transport
partnerships.
To pick up a point that David McLetchie made in
a previous meeting of the committee, that frontloading process might involve additional
investment and effort at the start but, in return, we
expect that the legislation will enable us to provide
an efficient and structured authorisation process
once an application has been submitted.
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The fundamental point about the bill is the timing
of projects, which I am sure concerns everybody.
We must have consultation, and it should be frontloaded. We must involve the public as well as
those who are directly involved in the process.
Projects take an awful long time. Personally, I feel
that they take too long. How will the bill affect how
long major national projects take to deliver? Will
the bill do enough to deliver such projects within a
reasonable time, given their strategic importance
to Scotland?

As you are aware, the bill distinguishes between
local and nationally significant projects. I
understand that there has been some confusion
about the distinction between those terms.
However, the definition of nationally significant
projects will become clear during stage 2 of the
Planning etc (Scotland) Bill and as a result of the
consideration of the national planning framework.
It might be helpful if I say that transport projects
that are currently being taken through the capital
programme, such as the M80 project and the
Edinburgh airport rail link, would be examples of
nationally significant projects.

Tavish Scott: We might reflect on the other
evening’s members’ business debate, which was
secured by Bill Butler, on the Glasgow crossrail
project. I said that I was from the school of
decision making that Charlie Gordon illustrated in
his speech. It might be strange for Charlie Gordon,
Fergus Ewing and I all to agree, but we share a
concern about the length of time that projects take
to get through the process and come to fruition. I
imagine that it is fair to say that all members
agree. I would not be promoting the bill if I did not
believe that we could achieve a better process for
future Governments—of whatever persuasion. It is
crucial that the bill does that.

I have already given evidence to the Procedures
Committee in which I focused on the role of the
minister and the attached accountability. I do not
intend to repeat those arguments, but I will make a
final point in that regard. All of the transportrelated private bills have concerned partnership
agreement commitments, which means they have
taken forward Executive policy. I concur with
Fergus Ewing’s point that a Government has a
right to promote its own policies as it has a
mandate from the Scottish people to do so. Of
course, the detail of the projects must be
scrutinised, and the bill will ensure that
independent scrutiny takes place.

I am clear about the importance of front-loading
the process, which David McLetchie and other
members were right to raise earlier. The nuts and
bolts of sorting out projects must happen at the
beginning. It is in the Government’s interests—
whoever is in Government—to ensure that the
process is as robust as it can be, taking into
account the natural concerns of communities and
individuals’ rights to object to projects that they do
not like, while dealing with as many issues as
possible up front. There will be a bit of work to do
on how best to manage the first project to go
through the new procedure, but that is the
essential core of making a more efficient process
that delivers the time savings that we are seeking
and provides a better process for the promoter
and the Government in seeking to meet their
transport objectives.

As you are aware, the bill gives local authorities,
national park authorities and those who are
affected by compulsory purchase a right for their
objections to be heard at an inquiry. I have
followed the discussions of this committee and the
evidence of witnesses and I am pleased to advise
that I shall lodge an amendment at stage 2 to
extend that right to be heard at an inquiry to
navigation authorities, Network Rail and regional
transport partnerships. I hope that that will address
some of the concerns that have been expressed.
I hope that members recognise that the bill
balances the priorities of efficiency and natural
justice. I hope that we achieve a better process for
the delivery of important transport projects on
behalf of the people we serve.

Fergus Ewing: If the bill is enacted, a major
change—perhaps the major change—will be the
replacement of the work of ad hoc committees of
MSPs with the involvement of the Scottish
Executive inquiry reporters unit, or SEIRU. That
will mean that the delays that result from MSPs
being restricted to meeting on a weekly cycle,
broadly speaking, with various gaps for recesses
will be avoided, as SEIRU will presumably be able
to deal with an inquiry in a continuous period of
one to three weeks. Is that your understanding of
the main way in which we will make time savings
in the national projects that come under the bill?

I am happy to answer questions.
Fergus Ewing (Inverness East, Nairn and
Lochaber) (SNP): There is a measure of
consensus about the bill, and I am pleased that,
following the submission of evidence to us,
Network Rail, the regional transport partnerships
and the navigation authorities are to be statutory
consultees. The evidence that we heard from
Shetland
Islands
Council
was
probably
instrumental in ensuring that the navigation
authorities gained that status.
The minister is quite correct: Governments
should be able to promote their own policies. You
will appreciate that, in advocating that, I am
thinking beyond next May.

Tavish Scott: That is a reasonable and fair
assessment of how time efficiency can be brought
into the process. It is important to reflect on the
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Fergus Ewing: I might come back to you later
with a question about heritage railways, but I will
leave the matter there for the moment.

fact that in carrying out its work, the inquiry
reporters unit must ensure—and this is the
Government’s job—that the resources are
available, in particular the skilled men and women
who are able to conduct assessments.

Mike Rumbles (West Aberdeenshire and
Kincardine) (LD): A number of heritage railways,
including the Deeside light railway in my
constituency, have contacted us about the bill. I
am quite used to dealing with legislation in which
ministers try to gather powers to themselves.
However, with section 21 we are being asked to
agree that powers—in this case, the power to
make light railway orders—be taken away from the
Scottish ministers. That is unique in my
experience of considering legislation. The irony is
that the light railway companies that have
contacted the committee are concerned about
ministers losing that power. As I understand it, the
costs under the current system are quite low,
whereas the companies will incur major costs
under the system prescribed in the bill. What is the
purpose of section 21? Why are you taking away
that power? Moreover, will you give us more
information about costs?

At the moment, we put an inordinate amount of
pressure on colleagues of all parties who are
members of private bill committees. We need to
strike the right balance between preserving
Parliament’s absolutely appropriate right to
scrutinise the Government’s transport project
intentions and providing a much more effective
mechanism for dealing with them.
The other side of that—which I am sure is
behind the line of questioning—is that, with roads
projects, Government decides to build a road and,
subject to the appropriate statutory processes,
simply gets on with it, no matter how large the
project might be. It is important to achieve some
consistency in our handling of transport projects.
14:15
Fergus Ewing: Indeed.
continues apace, minister.

The

consensus

Tavish Scott: The straight answer to Mike
Rumbles’s first question is that we seek to treat all
transport developments in the same way. The
situation is similar to our management of road
versus rail in the few brief years since 1999. Our
focus is on ensuring that, as far as possible, we
put in place the same procedures to deal with all
transport developments. As with any other railway
development, heritage railway projects can raise
issues of noise, vibration and disturbance.

Is SEIRU adequately resourced to cope with the
task it will face?
Tavish Scott: Yes, it will be. It is Government’s
job to ensure that that happens. By the time the
bill is an act of the Parliament—which will be, of
course, subject to parliamentary approval—SEIRU
will be in a position to take forward the work that it
needs to take forward.

It is fair to say that not all the heritage railway
proposals that I have seen are for rural areas.
Some of them would impact on suburban and
urban areas, so noise and vibration issues might
be more important in particular localities. That is
another good argument for dealing with heritage
railways in the same way as we deal with other
railway developments.

Fergus Ewing: Finally, I want to focus on the
nuts and bolts of SEIRU’s approach to rail
projects. How will it acquire expertise in a field in
which I assume it has not been involved
previously? Will it establish a unit of specialist
advisers who are familiar with the delivery of rail
projects? If that is not part of the plan, is there a
plan to equip it with the expertise that will enable it
to come to a reasoned and fair judgment in each
case?

I appreciate Mr Rumbles’s point about cost. The
fees will not be set until next year, but I assure the
committee that they will not be greater than they
are currently. It is important that we reflect that as
we continue our consideration of these matters,
which we will do during the course of the next
year.

Tavish Scott: Yes. The plan is to bring in
appropriate expertise. That has been built into
SEIRU’s operating business plan. The situation is
equivalent to the way in which we developed
expertise in Transport Scotland, for example, by
bringing in highly able men and women to scale up
the organisation to cope with the commercial
pressures for which the organisation has
responsibility and to deliver an extensive
programme of transport improvements. Mr Ewing
can take it that we plan to ensure that the
necessary expertise is in place to allow SEIRU to
do its job properly.
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Mike Rumbles: I am delighted to hear, minister,
that there will not be any increase in costs for
companies in relation to the Light Railways Act
1896. That addresses the fundamental point, and
it is an excellent outcome.
Several witnesses have suggested that there is
a problem with independent scrutiny when
ministers can choose to go against the advice of a
reporter, for example when an independent
reporter considers a scheme and reports back to
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the minister, either approving or rejecting it, and
the minister overturns or does not recognise that
advice. There is therefore an accountability issue.
Several witnesses have suggested that, in such
cases—and SEIRU reported that it happens in 5
per cent of cases, which is quite a lot—the
decision should be referred to some sort of
parliamentary committee. Do you agree?

4054

the 5 per cent of cases in which there is a dispute
between the reporter’s findings and the minister’s
decision?
Tavish Scott: As I said, such an approach
would put in place another hurdle for projects to
overcome. We should distinguish between
projects that are nationally significant and projects
that are locally significant—

Tavish Scott: No, I do not. Five per cent of
cases is very low. It does not constitute a lot of
transport projects in any one period. However, I
understand Mike Rumbles’s point and I assure him
that the issue was debated extensively at the
Procedures Committee.

Mike Rumbles: I am not talking about nationally
significant projects.
Tavish Scott: A locally significant project would
undoubtedly be included in the local transport
strategy that the local authority and the regional
transport partnership take forward. If a local
authority promoted a proposal for a road, it would
have to overcome a considerable number of
hurdles in relation to the local inquiry. In addition,
the minister with responsibility for transport would
have to satisfy himself or herself that the correct
procedures had been followed locally. If the
reporter found against the local authority and the
case was referred to the minister for a decision on
whether to ratify or overturn the reporter’s findings,
the minister would be accountable to the
Parliament for their decision. As Mr Rumbles
knows from his experience in the Parliament,
members rightly hold ministers to account, through
all the mechanisms that we know and love.

My answer is similar to the one I gave to Mr
Ewing earlier. We propose to put in place a
process that will be front-loaded with the detail and
core of the project, which will be gone into in
advance. Subject to the definition of “national
significance”, a project such as the Edinburgh
airport rail link, for example, would go through
several levels of parliamentary scrutiny at a
strategic level in addition to detailed assessment
at local level, involving local communities, MSPs
and statutory bodies.
The Government’s transport proposals will
therefore go through a number of different stages
of one form or another, including direct
parliamentary scrutiny and the local assessment of
projects, all of which means that a considerable
amount of detailed scrutiny will be done. Given the
front-loading exercise and the significant top-line
parliamentary scrutiny in the context of the
national transport strategy, the strategic projects
review and the planning framework, for example,
as well as the run-of-the-mill members’ business
debates, parliamentary questions, and general
debates, it will simply not be necessary to have yet
another process. I know that it might be a forlorn
hope, but I hope that the 5 per cent figure will
come down because of the amount of work that
will be done at the start of each project. We—or
future ministers—might be able to reduce the
number of cases in which ministers overturn the
recommendations of a local inquiry. It is clear that
there should be a right to a local inquiry, which will
be an important part of the process.

The Convener: If the inquiry reporters unit was
considering the detail of a project to which the
Executive was committed, could the reporter’s
remit make absolutely clear to the public that the
Executive supported the project, so the reporter
would consider not whether the project should go
ahead but whether details of the project should be
amended before it could go ahead?
Tavish Scott: From constituency work, we are
familiar with cases in which the inquiry reporters
unit has dealt with planning applications. It is clear
that it is a quasi-judicial process. While you and I,
convener, as members of the Scottish Parliament
can write to the reporter to say, “Our constituent
has written to us on this matter and we would be
grateful if their comments were taken into
account,” reporters can airily chuck our letters into
the bucket if they so choose. The process is
independent, as it should be.

Mike Rumbles: I understand that entirely in the
context of projects that are of national significance,
because such projects would come back to the
Parliament for scrutiny, so there would be public
accountability. However, if the development was
not of national significance, the minister would
appoint a reporter who would simply report to the
minister. The minister could say yea or nay to the
development without the matter coming back to
the Parliament. Accountability is the nub of the
issue. For projects that are not of national
significance, should not someone else consider

Reporters will properly assess the detail of
projects. If the Parliament endorses strategic
documents or a planning framework that includes
proposals for a significant new railway in Scotland,
the reporter will be bound to take that into
account—as they currently do. For example, if the
Government intends to build a road, the reporter
who considers the project takes account of that
intention. The reporter considers details such as
whether the Government followed the correct
procedure and whether environmental assessment
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was properly undertaken, as well as aspects of the
project that independent objectors or statutory
consultees have questioned. That is a fair
assessment of the manner in which engagement
will take place in the proposed new system.

hope that time will reflect that we have made a
reasonable job of that, but the proof will be shown
in how future Governments progress transport
projects after next year.
Ms Watt: Are you willing to share examples of
the English legislation not being strong enough?

14:30
Ms Maureen Watt (North East Scotland)
(SNP): We have asked most witnesses what they
see as a project of national significance. What do
you
understand
by
the
term
“national
significance”? What is your definition of it? In what
circumstances will ministers use their discretionary
powers?

Tavish Scott: I cannot be drawn on that today,
but I would be happy to reflect on that in
correspondence, if that would help.
Michael McMahon (Hamilton North and
Bellshill) (Lab): I will ask about triggering of
public inquiries. I cannot—given our experience
and the reason why the bill was introduced—
conceive of a nationally significant transport
measure that would attract no objections. The idea
that we could dig a sod of ground anywhere and
Friends of the Earth would not object is beyond
the realms of possibility. However, should no
objection be made, the bill will give the minister
discretion to call in a proposal. If a transport
proposal were nationally significant, would not it
be better for the minister automatically to require a
public inquiry?

Tavish Scott: I appreciate that this is not the
answer that is looked for but, as I said, that matter
will be considered in Parliament as the Planning
etc (Scotland) Bill is scrutinised, particularly at
stage 2. Transport projects such as the M80 and
the Edinburgh airport rail link—to name but two
that are in our capital transport programme—are
nationally significant. I cannot add to that today,
because the precise definition is ultimately a
matter for the Planning etc (Scotland) Bill. As I am
sure Maureen Watt fully appreciates, the definition
affects not only transport but infrastructure
spending throughout the Executive.

Tavish Scott: That is a judgment call—ministers
of the day would have to make an assessment
based on the circumstances. We have achieved
the right balance in leaving the potential for a
minister simply to move a project forward in the
circumstances that Michael McMahon described.
That is probably the right judgment call in those
circumstances.

Ms Watt: What steps have officials taken to
ensure that the Planning etc (Scotland) Bill and
the Transport and Works (Scotland) Bill are
complementary rather than contradictory?
Tavish Scott: That is a fair question. Officials
have engaged at an appropriate level to ensure
that transport is thought about carefully in relation
to how the definition works. That will continue as
we consider the Planning etc (Scotland) Bill at
stage 2.

I share Michael McMahon’s view. It is difficult to
imagine a major project—particularly, dare I say it,
a road project—to which no objection would be
raised. Last week, there were objections from
curious quarters to a rail project. However, I think
that we have achieved the right balance. We have
left some flexibility in the system. We must also
remember that we all want projects to progress
more quickly. I suppose that a minister might
come under slightly curious attack for putting in
place an unnecessary process, but we have made
a judgment call and have suggested that approach
to Parliament.

Ms Watt: It has been said that the Transport
and Works (Scotland) Bill is the English act with
bells and whistles. Apart from section 21, the bill
will give ministers more powers than the English
act does. Why was it thought necessary to do
that?
Tavish Scott: What I will say might be slightly
unpopular south of the border, but I think that we
have produced a better model. We have learned
from how the system has worked at Westminster
and we have taken advice on it. The bill team has
contacted colleagues in the south to learn from the
experiences of the Westminster mechanism.

Michael McMahon: I am not greatly concerned
by the matter, but I want to press it further
because clarification will be worth while. Why
would an objection by a national park authority,
local authority or landowner who is directly
affected by proposals automatically trigger an
inquiry, whereas a discretionary approach would
be taken to an objection by the Scottish
Environment Protection Agency or Scottish
Natural Heritage?

We have sought to put in place a system that we
hope will reflect the essential points of the
strategic overview of Government transport
spending and transport projects while using frontloading to ensure that more work is done earlier to
iron out the problems that we know from our
private bill committee experience can emerge. I
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Tavish Scott: The process would be triggered
in compulsory purchase cases in which the
promoter was seen in law to be removing a right.
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Paul Martin (Glasgow Springburn) (Lab): I
want to ask about the evidence that we heard from
objectors last week on their experiences of
processes. Do you accept that parity between
objectors and promoters does not exist because
much more significant resources are available to
promoters than to objectors? Is there a way by
which we can ensure that there is parity, or
movement towards it, that will allow objectors to
engage meaningfully in the process?

4058

Tavish Scott: That would be part of the normal
democratic process. Ministers are rightly
accountable to Parliament, certainly in relation to
transport projects that the Government is
promoting. If the front-loaded process was seen as
being deficient, it would be for the minister to
ensure, and to demonstrate, that that was not the
case. We need to strike a balance between what I
might loosely call ministerial meddling and driving
hard to streamline the process to make it more
efficient, so that the Government of the day
delivers the transport projects that it wants to
deliver and has a mandate to do so. If an
individual or group felt aggrieved that the process
at the beginning of the project design was not
adequate, the mechanisms that I have described
would be available to them and, undoubtedly, a
minister would be accountable.

Tavish Scott: That is a genuinely difficult
question. Paul Martin is right—obviously, if the
Government is promoting a major rail or road
project through Network Rail, Transport Scotland
or a regional transport partnership, it can spend a
lot to promote the relevant bill.
There are two important issues. First, frontloading the exercise to try to sort out issues is
important—I am sorry to labour that point.
Secondly, the potential for an inquiry independent
of Government is important. No matter how much
money Transport Scotland, for example, might
have invested in a project, an inquiry must fully
consider how properly the organisation had
conducted itself in assessing a business case or
part of a project. We can certainly give the
committee more details about the process. It is
important that the reporter be adequately
resourced to do their job properly. Questions have
been asked about that.

David McLetchie (Edinburgh Pentlands)
(Con): I was interested in the minister’s remarks in
response to Paul Martin’s question, given our
experience last week when we heard from
objectors to the tramline projects. You said that,
under the new system of inquiries for major
projects that you envisage, the reporter would
have to examine the business case for a particular
proposition. We do not have a final business case
for the tramline projects–we were supposed to get
one in December, but I believe that it will not be
unveiled until April next year, which is more than a
year after the bill completed the parliamentary
process. When would the reporter examine the
business case?

Paul Martin: You mentioned front-loading the
process. Objectors have expressed to us concern
about the independence of processes. They are
concerned that the outcomes of work will be
contaminated because the promoter will be
fiercely in favour of the project in question and will
seek the outcome that it has proposed.

The viability or otherwise of business cases
depends, in a sense, on how much free, or
public—we know that it is not free—money is
going into a project. If you are going to give only
£500 million to Edinburgh trams and the promoter
has to raise another £200 million, that will
materially affect whether the business case is
viable. How can a reporter assess a business
case without knowing the project’s funding
commitment? It strikes me that, if he did not know
that, he would not be able to do his job properly.

Tavish Scott: As the mechanism comes into
being—subject, of course, to Parliament’s
approving it this year—the Government will look
closely at the first stages of its introduction. We
have been clear about that. If a transport project is
being promoted by Network Rail, an RTP or
Transport Scotland, the Government will closely
check the adequacy of the process. If Paul Martin
MSP was deeply unhappy on behalf of his
constituents about something that was being done
in that process I am sure that he would not be
slow to raise it in Parliament. The minister of the
day would receive direct representations and be
under direct pressure.

Tavish Scott: I am sorry; I should not mislead
the committee. It is not the reporter’s job to do
what I expect Transport Scotland to do on the
capital transport programme, which it will do
whoever is minister for transport. It is Transport
Scotland’s job to ensure that the business case on
every capital transport project is correct, robust
and does what it says on the tin.

Paul Martin: During the preparation processes,
if an organisation expressed concern, you would
see yourself as the adjudicator and say that you
had received information that the environmental
study had not been carried out properly and so
wanted to adjudicate. Would that happen before or
after the reporter came in?

I am sure that, during the course of any capital
transport programme, transport ministers will
continue to make announcements such as the one
that I made on 16 March on our numbers and
timescale for every capital transport project.
Damian Sharp could give Mr McLetchie full
details of how the process works. I have given a
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flavour of it in numerous discussions in this
committee and in private bill committees.

debate the principle or that reporters are supposed
to provide an independent Solomon-like judgment
and that will be the end of the matter. However,
the point that various committee members have
tried to get across is that we have a process to
take the decision in principle and then a process of
inquiry. It would be helpful to the public to clarify
that, because people confuse the two processes.
The matter is not well understood.

I did not mean to mislead the committee, but by
the time a project arrives at the door of an inquiry,
the ministers of the day would have signed off the
formal business case, which would be the subject
of a parliamentary record. As I have, I hope, said
all along, if a material change was to put the
business case in doubt I would expect, as
happens now, Transport Scotland, through
Damian Sharp’s team, to bring me information,
which I would lay before this committee and the
Finance Committee. Thankfully, that is not the
case with any of our capital transport projects.
There is a big difference between the business
case process that Transport Scotland carries out
and what a reporter would do in assessing an
element of the business case, perhaps because
an objector had raised an objection about an
aspect of the business case, such as traffic
numbers. I am sure that a reporter would consider
that matter.

Tavish Scott: That is a fair comment. Work
needs to be done on that, perhaps as the bill goes
through its formal proceedings. We might depend
on our good friends in the press to get that line
across clearly. Ultimately, if the Government says
that it will do capital transport projects X, Y and Z,
and if Parliament, through the mechanisms that
we have described, endorses those projects, we
are then into discussions about the detail of how
the project will be delivered. David McLetchie
makes an important distinction on which I agree.
David McLetchie: I suggest that in any inquiry,
that distinction must be reinforced at the outset. If
the reporter starts to entertain wide-ranging
debates about the principles or certain aspects of
policy, that will serve only to increase confusion. If
people are not ruled out of order, they will assume
that what they are saying is in order.

14:45
David McLetchie: Following that helpful
clarification, my next question is on the extent to
which the business case will be a legitimate
subject at an inquiry. To go back to the convener’s
question about remits, should it simply be said at
the outset that the business case has been laid
out by Transport Scotland, approved by the
minister, endorsed by Parliament and that is that?
Is it correct that inquiries will not involve
arguments about whether proposals make
economic sense or will represent value for money,
although we may have discussions about that in
the wider political theatre?

Tavish Scott: Those are helpful remarks.
David McLetchie: Convener, may I ask another
helpful question?
The Convener: Okay.
David McLetchie: I do not understand wholly
the need for legislation on voluntary purchase
schemes, which is another issue that arose in last
week’s evidence session. Why do we need to
legislate for such schemes?

Tavish Scott: That is absolutely correct and is a
fair understanding of what should happen. I simply
add that, in certain circumstances, individual
objectors may raise issues about, or may object
formally to, statements in the business case. For
example, an objector may ask about predicted
passenger numbers for a particular mode and
therefore call into question the modelling that has
been used to justify the underlying principles in the
business case. That is the sort of issue that I
envisage might be raised. Whether the reporter
chooses to take account of that will be a matter for
them.

Tavish Scott: During the passage of the
Waverley Railway (Scotland) Bill, it was
discovered that funds that Government provides to
promoters for transport developments cannot be
used to operate a voluntary purchase scheme.
The bill will rectify that anomaly. We simply do not
have the power, so we propose to create it.
David McLetchie: What does a voluntary
purchase scheme mean in this context? If I am
promoting a scheme and I want to buy a bit of
land, why cannot I just buy it? Why do I need a
scheme? Why cannot I just tell the landowner that
I will give them a certain amount of money for the
5 acres and then draw up a contract?

David McLetchie: The issue takes us back to
one of the fundamental points that arose in last
week’s evidence, which is the confusion between
the principle and the detail—I used the business
case as an illustration of that. Last week’s
evidence from objectors was clear that they and
many other people who go to inquiries, such as
the inquiry on the M74, or who come to private bill
committees in Parliament think that we are here to
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Tavish Scott: I am pleased that, voluntarily,
Damian Sharp has come along to answer that
question.
Damian Sharp (Transport Scotland): I would
draw a distinction. With an advance purchase, the
promoters identify what land they need to deliver a
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It is worth remembering that, of the seven
private bills that have come before Parliament, at
least three of the projects—an argument is being
made for a fourth—do not require any voluntary
purchase provisions, and the others have required
them only for very limited circumstances that
relate to a very small number of properties in
comparison with the total number of properties
that border the schemes. Voluntary purchase
schemes are intended to deal with such
exceptional
circumstances
where
existing
statutory provisions do not cover what we think
Parliament’s intent is in ensuring that individuals
do not lose out.

scheme. They can either simply negotiate an
agreement or secure compulsory purchase
powers. There is no doubt about the ability of
promoters to do that, nor about the ability of
Transport Scotland to fund that.
Voluntary purchases, on the other hand, are
purchases of properties that are not strictly
required for the construction of the project, but in
respect of which construction of the scheme will
have such an adverse impact on residents that it
will become very difficult or unpleasant for them to
live in the properties concerned, given that they
did not know that there was going to be a railway
or tramway in close proximity. I stress that there is
a very limited number of such properties in
Scotland. The intention is to deal with that
situation, which first came up in relation to the
Borders railway.

The Convener: I have a question about access
to land in advance of preparations being made for
a project. You have helpfully supplied us with
some draft Scottish statutory instruments, one of
which concerns access to land. Network Rail has
expressed concerns about access to land near
operational railways. A person gaining access to
that land would need to be accompanied by
someone who had experience of operational
railways, and would need permission to be on the
railway. Would the access arrangements take
account of such issues and the limitations on
when access could be gained, given that the
railway’s operation should not be disrupted?

David McLetchie: Are not the owners of
properties that would be adversely affected able to
gain compensation under land compensation
legislation, which has been on the statute book for
years?
Damian Sharp: They are able to gain
compensation under that legislation in most cases,
if the impact is to do with noise. However, that
legislation is fairly restricted—in particular, it
restricts claims for compensation to one year after
the opening of the scheme in question. For
example, a woman who had a disabled son
needed to move because construction of a railway
would have exacerbated his medical condition
during that time, but the land compensation
procedures do not cover that. There is no statutory
means of dealing with such situations, so
voluntary purchase is the only option. In that case,
Scottish Borders Council had the powers to buy
the property, but we had no means of funding the
purchase
under
a
voluntary
purchase
arrangement. That illustrates the anomaly that the
provisions in the Transport and Works (Scotland)
Bill seek to remedy.

Tavish Scott: Yes. The convener has set out
the types of circumstances in which we would
envisage that the arrangements would take into
account, for example, health and safety
considerations and timing of access, given the
timing of railway maintenance. The promoter might
have to deal with Her Majesty’s railway
inspectorate.
Fergus Ewing: The chairman of the Heritage
Railway Association, Mr Ovenstone, expressed
concern in a submission dated 22 August that if
the procedure for making an order under the Light
Railways Act 1896 is abolished, the cost of
authorising Scottish heritage railways will
increase. The minister was good enough to assure
Mr Rumbles that, under the new regime,

David McLetchie: In comparison with the other
methods of land compensation, acquisition and so
on, will the proposed mechanism, which we are
being asked to approve as a provision of the bill,
be confined to limited circumstances such as the
exceptional circumstances that you have just
outlined?

“fees will not be greater than they are currently.”

I welcome that assurance, not least because the
Strathspey railway scheme in my constituency is
likely to go ahead soon and the Strathspey
Railway Company Limited has written to me to say
that it is anxious not to have to pay more than the
current fee, which I understand is set at a basic
rate of £1,250. Will the minister confirm that the
company will pay no more than £1,250 under the
new regime?

Damian Sharp: Transport Scotland has
published a policy in relation to the circumstances
that we would expect to apply to schemes that it
funded. We have made it clear that there is an
initial presumption against use of a voluntary
purchase scheme, and that there needs to be
proof of the need for one. The policy gives
examples of the types of situation in which it would
be appropriate for such a scheme to be used.

Tavish Scott: I cannot add to what I said to Mr
Rumbles, which is on the record. I meant what I
said.
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Fergus Ewing: I appreciate that you seemed to
give a copper-bottomed assurance, which I
welcome. I push the matter only because James
McCulloch, from the Scottish Executive inquiry
reporters unit, told the committee at last week’s
meeting that fees would be based on the cost of
the work that the reporters unit will be required to
do. The minister’s assurance appears to be at
odds with Mr McCulloch’s evidence, because it will
be impossible to set a fixed fee if the fee is to be
based on the amount of time that reporters spend
on an inquiry. I hope that the fee will continue to
be £1,250. Can the minister confirm that the
Strathspey Railway Company, for example, would
pay £1,250 under the new arrangements?

then you cannot. If it is a slightly different point, I
will allow it.
Mike Rumbles: I would not like the railway
heritage people, who I presume are listening to
this debate, to go away with the wrong impression.
15:00
The Convener: They will be able to read the
Official Report and see what the minister’s answer
is.
Ms Watt: I want to follow on from what Michael
McMahon and Paul Martin said about the role of
ordinary members of the public in the planning
process for projects of national significance. The
minister said that if the front-loading process was
regarded
as
deficient
because
people’s
expectations were not met, we would have to
revisit it. However, we are at a stage now where
we can build provisions into the bill.

Tavish Scott: Advisers advise and ministers
decide. I said what I said on the record and will
say no more or less than that.
Fergus Ewing: Your assurance does not
appear to be as categorical as it first seemed to
be, although I hope that I am wrong about that.
Rule 17 of the draft Transport and Works
(Scotland) Act 2007 (Applications and Objections
Procedure) Rules 2007 says, under the heading,
“fees for applications”:

It would not be misrepresentation to say that the
evidence from the Edinburgh tram objectors last
week was that they were disappointed with the
process. Such people are deeply worried about
the bill’s front-loading aspects with regard to
devolved Government and involving communities.
What reassurances can you give to somebody
who is not involved through the national parks or
who is not a landowner? Every project of national
significance will affect people, so how can you
persuade them that the bill will not leave them
feeling as disappointed with the proposed process
as they are with the current one?

“DN: Yet to be determined await consultation exercise”.

I do not know what “DN” means, but perhaps
someone can tell me. I presume that the
consultation will be based on the intention that the
Strathspey Railway Company will pay no more
than £1,250 for its application.
Tavish Scott: I am staggered that Mr Ewing is
trying to pluck defeat from the jaws of victory. I will
not change what I said on the record. I said it—full
stop.

Tavish Scott: It is important to recognise that
people who do not get what they want are never
happy. If I may say so, we all talk glibly at times
about consultation. We in Government are
criticised day in and day out, as are local
government and community councils, for issuing
endless reams of consultation. However, if there is
consultation on a subject and a decision is then
made that someone is against, they are, by
definition, not happy about that. That is the nature
of parliamentary democracy, local council
democracy and all levels of representative
democracy of which I am aware. Ultimately, we do
not satisfy everyone—that is the nature of the
process.

Fergus Ewing: I hope that that means what it
seems to mean, although the minister will not be
explicit—
Tavish Scott: Oh, come on—
Fergus Ewing: If the minister says that the fee
will be £1,250, which is what the Strathspey
Railway Company wants to know, we will both
have snatched victory from the jaws of defeat.
The Convener: The minister has given his
answer—
Fergus Ewing: He could answer if he wanted
to.

What I am clear about—I am sure that the
committee is also clear about this—is that by
improving the process and ensuring that we set up
a structure that achieves much more meaningful
consultation and proper engagement at an earlier
stage, people will feel that they have at least had
their day in making their case. Ultimately, if their
case is heard but not agreed with and the
Government decides to proceed with, for example,
a railway, tram scheme or road, I rather suspect
that those people will remain unhappy.

The Convener: You have had about three tries
at the minister. He has given the answer that he
intended to give. I want to bring in Maureen Watt.
Mike Rumbles: May I ask a brief question on
the point that we have been discussing?
The Convener: If it is to try to pursue the
minister for an answer that he has already given,
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Unfortunately, that is often the nature of such
things. We all have experience of that in our own
areas and nationally.
Ms Watt: People are happy to be consulted, but
the major reason why people end up so
dissatisfied is that they are never told why what
they have proposed is not possible—feedback on
consultation is missing from many projects,
national or local. We cannot just rubbish people
and say that they will never be satisfied. There are
situations in which all the consultees give their
evidence but get no feedback, which results in
much of the misunderstanding and the feeling that
they have not been properly listened to.
Tavish Scott: I do not accept that people are
never given answers. I suspect that people just do
not like the answers that they are given. Those are
two different issues. Whether we are ministers,
MSPs or whatever, we all experience situations in
which we make an argument and do not think that
we have been given an answer, although the
person, body, statutory consultee or whoever
gives the answer clearly feels that they have
answered fully and properly. That is how such
processes are.
In designing a process—for example, for
national transport projects—that seeks to deal with
the kind of points that Maureen Watt and other
members have made, all we can do is ensure that
we invest sufficient time and resources in the first
stage, and think about how it will work. As a
backstop to that, we then have to ensure that the
inquiry process is adequately resourced, so that if
people do not feel that their point or solution has
been properly investigated at the first stage, there
is another opportunity during the independent
inquiry. We could die of paralysis by analysis: how
many stages do we want? We agree that we need
to make the system as efficient as possible to
achieve the objectives of a democratically elected
Government of whatever persuasion. The other
side is to address the issues that people raise, as
Maureen Watt rightly said. However—not to
dismiss their views in any way—we have to accept
that some people will not be satisfied because
they believe that their view has not been listened
to.
The Convener: That brings us to the end of
questions. I thank the minister for his evidence,
and I thank his team of supporting officials.
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ANNEXE C
3 October (24th Meeting, 2006 (Session 2)) – Written Evidence
WRITTEN EVIDENCE FROM SCOTTISH EXECUTIVE BILL TEAM LEADER
Pilotage Act 1987 and Special Parliamentary Procedure
I refer to your letter dated 21 September requesting additional information on the current operation
of the Pilotage Act 1987, the application of Special Parliamentary procedure in respect of harbour
developments and in respect of road developments that impact harbour authorities and how these
matters will in future be addressed under provisions contained within the Transport & Works
(Scotland) Bill.
Pilotage Act 1987
Current regime
Under the current regime Scottish Ministers may make an order to extend the pilotage area of a
harbour authority either on the application of the harbour authority or without any application being
made to them. Before making that order the Scottish Ministers are obliged to:
x
x

inform those persons they consider may be affected; and
set a reasonable, but unspecified, time period for the receipt of objections.

If any person objects to the proposed order and does not withdraw their objection then the order
will be subject to Special Parliamentary procedure (SPP).
Bill’s proposals
In future if Scottish Ministers propose to make an order to extend the pilotage function of a harbour
authority, or the harbour authority itself applies for such an order before making the order Scottish
Ministers or the harbour authority, as the case may be, will be obliged to:
x
x
x

publish a notice in a newspaper, the Edinburgh Gazette and any other publication Scottish
Ministers consider appropriate;
send a copy of the notice to those persons they consider may be affected by the order; and
within the notice advise that objections can be made to the Scottish Ministers by a date not
less than 42 days after the notice.

If there is an objection by a harbour authority affected by the proposal then an inquiry or hearing
must be held. Any other objections (if not frivolous or trivial) from other parties will be considered
at an inquiry, a hearing or by written correspondence. The Scottish Ministers may make the order
after receipt of the report of an inquiry or hearing, if held, and that order will be made as a local
order without any parliamentary involvement.
Review and conclusion
The new process seeks to ensure that all relevant parties are informed of the proposal to change
pilotage arrangements. The new process widens the coverage and places the onus on the harbour
authority, where it is making application for the order, to identify relevant persons. This is
appropriate since the harbour authority is better placed than the Scottish Ministers to identify
interested parties. If there is a valid objection an inquiry or hearing will be conducted or written
representations considered, and that process will provide an appropriate means for exposure of
issues without the need to invoke SPP.
The policy intention is to improve notification and information, and as part of the general
modernisation of procedures ensure that decisions can be made without having to invoke SPP,
which is subject to the Parliamentary timetable. There is recognition of a harbour authority’s
interest by providing a statutory right to an inquiry.
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Special Parliamentary Procedure: Harbour Revision and Harbour Empowerment Orders
The Scottish Ministers either on application by a harbour authority or of their own motion may make
a Harbour Revision order to improve the efficiency and operation of a harbour. The Scottish
Ministers may also make on application a Harbour Empowerment order conferring powers to
improve, construct or maintain a harbour.
Current regime
Under the current regime a notice of the proposals has to be published by the promoter of the
application in the Edinburgh Gazette, by local advertisement and such other means as the Scottish
Ministers think fit. A notice must also be served on:
x
x
x
x

owners and occupiers of land which is to be compulsorily purchased;
on the local authority where a public right of way over a footpath or bridleway is to be
extinguished;
the harbour authority if it is not the applicant; and
any other persons specified by the Scottish Ministers.

If there are objections an inquiry or hearing is mandatory where there is an outstanding objection
from the local authority or an owner or occupier of land which is to be compulsorily purchased.
The Scottish Ministers must consider any outstanding objections and the report of any inquiry
before deciding whether or not to make the order. However, where an order authorises the
compulsory purchase of land forming part of a common or open space or land held inalienably by
the National Trust for Scotland (NTS), it must be subject to SPP.
Bill’s proposals
The Bill proposes to remove the requirement for SPP in respect of orders authorising the
compulsory purchase of common or open space or NTS land. The NTS along with all other
persons with an interest in land which is to be compulsorily acquired, will as now have a right to a
mandatory inquiry or hearing.
The order will be made as a local order without any parliamentary involvement unless the proposed
development is designated within the National Planning Framework as a development of national
significance in which case the order will be subject to an affirmative Parliamentary process.
Review and conclusion
The intention, as part of a general modernisation of procedures, is to ensure that decisions can be
made without having to invoke SPP, which is subject to the Parliamentary timetable.
Ministers have identified, however, that a harbour authority does not have a right for its objections
to a Harbour Revision order instigated by the Scottish Ministers to be heard at an inquiry or hearing
and are currently considering whether an amendment should be made to the Bill so as to ensure
that a harbour authority has a statutory right to be heard.
Special Parliamentary Procedure: Harbour Reorganisation Schemes
The Scottish Ministers either on application by a harbour authority or of their own motion can
authorise a reorganisation scheme the purpose of which is to reorganise the grouping of harbours.
Current regime
Under the current regime, where a reorganisation scheme is submitted to Scottish Ministers and
they decide that it should proceed, they must publish a notice of the proposals to reorganise in the
Edinburgh Gazette, by local advertisement and such other means as they think fit. A notice must
also be served on:
x
x

owners of interests in land which are to be transferred; and
any harbour authority which is responsible for a harbour comprised in the group but is not a
party to the submission of the scheme.
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If there are any outstanding objections (other than those that are considered frivolous or trivial) the
Scottish Ministers must hold an inquiry. Before deciding to make or not make an order the Scottish
Ministers must consider any objections and the report of the inquiry. If there remains an
outstanding objection then the scheme is subject to SPP.
Bill’s proposals
The Bill proposes that any unresolved objections will be considered at an inquiry or hearing or by
way of written representation before the Scottish Ministers are able to decide to make or confirm
the scheme. The requirement for special parliamentary procedure will be removed. Harbour
reorganisation schemes made or confirmed by Scottish Ministers are not statutory instruments and
therefore there will be no parliamentary procedure.
Review and Conclusions
The intention, as part of a general modernisation of procedures, is to ensure that decisions can be
made without having to invoke SPP, which is subject to the Parliamentary timetable. Any
unresolved objections, including those by an affected harbour authority, will be considered at an
inquiry or hearing or through written representations.
Special Parliamentary Procedure: road developments affecting the interests of a Harbour
Authority
Current regime
A roads authority seeks an order to create a bridge or tunnel over navigable waters. The harbour
authority as the navigation authority objects on the grounds that the bridge or tunnel is likely to
impede its functions or interfere with navigational requirements. If the objection remains
unresolved then the order is subject to SPP.
Bill’s proposals
A roads authority seeks an order to create a bridge or tunnel over navigable waters. The harbour
authority as the navigation authority objects on the grounds that the bridge or tunnel is likely to
impede its functions or interfere with navigational requirements. If the objection remains
unresolved then the Scottish Ministers must hold an inquiry and may make an order after receiving
the report of the inquiry. The order will be made as a local order without any parliamentary
involvement unless the proposed road development is designated within the NPF as a
development of national significance in which case the order will be subject to an affirmative
Parliamentary process.
Review and Conclusions
The harbour authority will have a statutory right to be heard at the inquiry. The new process
ensures that a decision can be made without having to invoke SPP which is subject to the
Parliamentary timetable.
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ANNEXE D: LIST OF OTHER WRITTEN EVIDENCE
Copies of the written evidence received by the Committee can be found on the Scottish Parliament
website (www.scottish.parliament.uk) or can be provided, on request, from the Clerk to the
Committee.

Blackhall Community Association
British Ports Association
Bus Rapid Transit UK
CBI Scotland
City of Edinburgh Council
Confederation of Passenger Transport UK
Heritage Railway Association
Lerwick Port Authority
Light Rapid Transit Forum
McGrigors
Mrs Alison J Bourne (Lead Objector - Edinburgh Tram (Line One) Bill)
Scottish Environment Protection Agency
Scottish Natural Heritage
SESTRAN
Shetlands Island Council
South Lanarkshire Council
The Royal Society for the Protection of Birds Scotland
TRANSform Scotland
SUPPLEMENTARY LIST OF OTHER WRITTEN EVIDENCE
Deeside Railway Co Ltd
Deeside Railway Co Ltd Further Evidence
Network Rail
Odell C Milne (Objector - Edinburgh Tram (Line One) Bill)
Strathspey Railway Co Ltd
TIE Limited
Mrs Alison J Bourne (Lead Objector - Edinburgh Tram (Line One) Bill)
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9th August 2006
Scottish Parliament Local Government and Transport Committee
Written Evidence on the Transport and Works (Scotland) Bill
1. The British Ports Association
1.1. Established in 1992, the British Ports Association represents the interests of its 88
full members, and numerous associate members, to the United Kingdom and
devolved Governments, the European Union and numerous national and
international bodies. The BPA’s membership is both substantial and diverse,
representing a broad cross section of the UK port industry. This breadth and depth
allows the BPA to facilitate wide ranging sectoral debate, to set an agenda for the
industry, and to speak with authority on the issues that affect it.
1.2. The BPA represents the majority of ports in Scotland, covering a wide spectrum of
the industry, from fishing ports to the port of Aberdeen, a major base for the offshore
oil industry. As such, our response to this consultation represents the view of our
members.
1.3. Ports play a vital role in the movement of good and people to, from and within
Scotland. They provide life-line links to island communities. Additionally they are
points where goods enter the country, as well as being significant points of
economic activity in themselves. Some ports, for instance those involved in ro-ro
traffic or the fishing industry are dependent on good transport links to move goods
away from the port.
2. General Comments
2.1. In general, the BPA is sympathetic to the aims of this Bill, though not the proposals
it embodies. The process by which public transport infrastructure developments, and
certainly infrastructure developments in ports and harbours are proposed and
approved is long, fraught with difficulty and scope for delay, and is on occasion a
major obstacle to achieving the timely and sustainable development that transport
infrastructure requires if it is to achieve its main aim of facilitating and encouraging
economic growth in Scotland.
2.2. Any reform of the current Private Bills process must add value over and above the
old process. To do that it must make the present system more efficient, reducing the
timescale in which proposals are approved, and provide a more transparent system
that affords promoters a greater degree of certainty when formulating their
proposals.

The British Ports Association – Speaking for UK Ports
a: Africa House, 64-78 Kingsway, London WC2B 6AH t: +44 207 242 1200 e: info@britishports.org.uk
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2.3. The proposals discussed in the consultation document are largely based upon the
English Transport and Works Act (TWA) system. The port industry’s experience of
that system in England and Wales has not been by any means an unqualified
success. The shortcomings of that system prompted the drafting of a Harbours Bill,
currently before the House of Commons. A similar bill entered Scottish Law as a
part of the Transport (Scotland) Act 2005. Our members are, therefore, wary of
proposals to create a TWA style procedure.
3. Specific Comments on the Bill
3.1. Section 9 subsection 4 of the Bill lists persons whose objections would trigger a
public inquiry. These include the local authority or an area, and the National Park
authority. Given the nature of port authorities as statutory bodies with clear duties
and responsibilities to be exercised within a set area, and the quasi-public nature
that many local authority and trust ports in Scotland have, it can be argued that
there is a fit between the circumstances of National Park authorities. As such, Port
Authorities ought to have a similar right for their objections to trigger a public inquiry.
3.2. Section 25 proposes amendments to the Pilotage Act 1987. The proposals within
the Bill have been made explicitly ‘to align procedures that apply in other transport
areas.’ 1 The Pilotage Act, and the making of Pilotage Orders are working
instruments, of huge importance to ports in terms of defining their powers and
allowing port authorities to effectively carry out their navigational safety duties. A
swift and efficient process for the making of Pilotage Orders is, therefore, crucial.
The current system delivers that. There is no desire amongst Scottish ports to alter
the current system, and the BPA’s response to the Scottish Executive’s consultation
noted that. The suggested amendments and an undertaking to investigate any
objections by inquiry increase the potential to hold up Pilotage Orders- working
instruments intended to ensure the safe operation of vessels in and around ports.
The BPA has deep misgivings that the advice of Scottish ports to leave the
procedure unchanged has been discarded by the Executive because ‘it would not
have met the policy intention’. 2
4. Conclusions
4.1. As noted earlier, the BPA is sympathetic to the end of achieving a modern and
efficient process for dealing with developments in Scotland. This Bill does not,
however, appear to provide the correct means, and will not serve in the best
interests of Scotland’s ports.
4.2. It is concerning that amendments will be made to the Pilotage Act 1987 in the
interests of ‘consistency’, at the expense of practical considerations and the lessons
of experience.

David Bishop BA (Oxon.)
Association Secretary
British Ports Association
1
2

Transport and Works (Scotland) Bill Policy Memorandum (2006) p.32
Ibid. p. 32

The British Ports Association – Speaking for UK Ports
a: Africa House, 64-78 Kingsway, London WC2B 6AH t: +44 207 242 1200 e: info@britishports.org.uk
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Local Government and Transport Committee
Transport and Works (Scotland) Bill
BRT-UK was formed at the end of 2005 as a forum for the development and
promotion of Bus Rapid Transit (BRT). It is an organisation which sets out to
combine the experience and expertise of all sectors of the industry including
operators, manufacturers, contractors, Local Authorities, finance and legal
services and Consultants. The key objectives of the organisation are:
x
x
x
x

x
x
x
x

To establish and promote good practice in the delivery of BRT;
To seek to establish/collate data on all aspects of BRT and to disseminate
it within the industry;
To disseminate the benefits of bus rapid transit to opinion formers,
decision makers and stakeholders;
To engage with Government (including Scottish, Welsh and NI) on key
regulatory, legal and financial aspects governing the implementation and
operation of bus rapid transit;
To promote and drive improvement in the quality of integration,
infrastructure, vehicles, information and operations;
To identify and promote areas of BRT related research;
To provide its members with a range of benefits aimed at helping the
professional in their day to day work; and
To co-ordinate and engage with other organisations with similar
objectives.

What is BRT?
Bus Rapid Transit is an intermediate mode lying between Light Rapid Transit
(Modern trams) and the conventional bus priority scheme. The concept of such a
system should include most or all of the following elements:
x

Extensive segregation from other traffic to provide priority, speed and
reliability

BRT-UK is a Company Limited by Guarantee.
Registered Offices: Dundas & Wilson
Directors: C Eastman, R Tebb, A Macaulay
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Edinburgh

Crawley - Fastway
x
x
x

x
x

'station' with distinctive secure design probably located at 700m intervals
rather than the conventional 300m of a bus service.
Real Time Information system
A distinctive vehicle (possible a single decked articulated rubber wheeled
vehicle) which would have many the design features of a tram with internal
security. It would probably have multiple access points to speed boarding
and alighting.
Off vehicle ticketing
An operating frequency of at least one service every 10 minutes probably
operating an 18 hour day

The system may operate with kerb guidance or optical guidance but this is not an
essential feature.
It is important to note that there are currently no systems in the UK which match
that specification although a number of recently introduced schemes have good
elements of the approach. For instance the kerb guided lengths of bus priority in
West Yorkshire, Fastway in Crawley/Gatwick, Western Edinburgh Busway and
Fast track in Dartford, Kent illustrate some of the benefits of the approach.
Several other schemes are in preparation including schemes in Cambridgeshire,
Luton and Leigh (Manchester) where provisional DFT LTP funding has been
granted and locations such as Coventry and Plymouth where schemes are
currently being developed.
BRT-UK is a Company Limited by Guarantee.
Registered Offices: Dundas & Wilson
Directors: C Eastman, R Tebb, A Macaulay
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Transport and Works (Scotland) Act.
This response is intended to focus on the specific issue of promotion of this type
of project through the new processes associated with the proposed Transport
and Works (Scotland) Act.
The statutory process for promotion of BRT in England has generally been to use
the Transport and Works Act to promote the off street sections and local Road
Traffic Regulation Orders to promote the complementary on street requirements
where the provision of the TWA have no power (only minor complementary
works such as modified highway junctions can be included). This is in marked
contrast to the process for trams where the order can consider all strategic traffic
management measures required for the delivery and operation of the tram
system throughout its length, irrespective of whether the tram is operating onstreet or off-street.
This has led to a number of specific problems. For instance the stance that has
normally been taken through a TWA is that it should be assumed that the
elements of the scheme which are subject to conventional Road Traffic Orders
can not be guaranteed and hence should be excluded for them assumed benefits
of the overall proposal. This normally has the affect of significantly reducing the
benefit cost ratio of the schemes. Having achieved the TWA for the off road
sections a number of schemes have found it difficult to obtain the more local
traffic regulation orders due to localised interests which take little account of the
overall concept and benefit of the total approach.
It is therefore suggested that the Transport and Works (Scotland) Bill/Act should
be modified to enable consideration of the total route of a BRT proposal to allow
a strategic view to be taken of the proposal as a whole. This would therefore
include both off street and on street sections and traffic orders and would lead to
a comprehensive package of powers for the complete delivery and operation to
be achieved by the promoter as part of one single process. This would still allow
local concerns to be considered fully but would potentially streamline the
approval and delivery process of these complex projects.
It is not suggested that BRT proposals should be precluded from utilising the
more conventional Road Traffic Regulation Order approaches as there may well
be schemes where this is consider the most appropriate route

BRT-UK is a Company Limited by Guarantee.
Registered Offices: Dundas & Wilson
Directors: C Eastman, R Tebb, A Macaulay
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Summary
BRT-UK welcomes the proposal to introduce a Transport and Works Bill in
Scotland. This should streamline the process of seeking approval for Bus Rapid
Transit projects. However it is important that the mistakes of the current
approach to using the Transport and Works Act in England are not repeated in
Scotland. It is important that a BRT scheme should be considered strategically
on a corridor basis and the various aspects of BRT along that corridor including
on and off street priority can be promoted and considered fully as part of a single
statutory process. The situation where off street powers are promoted through a
Transport and Works Order and the on street sections are promoted through a
Road Traffic Regulation Order, each with their own separate Inquiry/hearing
processes is inefficient in resources and not conducive to treating the BRT
corridor as a total entity in a strategic manner.

Yours sincerely

Colin Eastman
Chairman and Director
BRT-UK

BRT-UK is a Company Limited by Guarantee.
Registered Offices: Dundas & Wilson
Directors: C Eastman, R Tebb, A Macaulay
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CBI SCOTLAND RESPONSE TO THE LOCAL GOVERNMENT AND TRANSPORT
COMMITTEE’S CALL FOR VIEWS ON THE TRANSPORT AND WORKS
(SCOTLAND) BILL
CBI Scotland welcomes the opportunity to provide views to the Local Government
and Transport Committee on the Transport and Works (Scotland) Bill. Representing
the interests of over 26,000 Scottish businesses, from every sector of the economy,
we cannot over emphasise the importance of an effective transport infrastructure and
the key role a streamlined transport project authorisation process will make.
General principles
We strongly support the primary aim of this Bill to provide a modern, efficient process
to authorise transport-related developments that will be acceptable to all parties.
Such a process would have a significantly positive influence on supporting economic
growth within Scotland through much needed enhancements to our current transport
infrastructure capacity. The private bills procedure that is currently used is a far from
adequate vehicle to approve transport projects that are of considerable importance to
Scotland’s future economic development, have has proved to be unwieldy, overly
time consuming and bureaucratic for all concerned. Those striving to deliver quality
infrastructure projects under the existing procedures are hampered in fulfilling their
goal. The Transport and Works (Scotland) Bill ought to address this by removing the
need for Private Bill committees to be established for transport related proposals.
Economic Rationale
An efficient transport system with sufficient capacity to accommodate future
passenger and freight requirements is a necessity to improve the prospects for
business growth and productivity and to advance Scotland’s economy. The proposals
contained within the Transport and Works (Scotland) Bill, particularly the move to
allow Ministers themselves to promote projects – and supported by legislative
changes to the planning system currently being considered by Parliament - ought to
speed up and simplify the delivery of important infrastructure projects that are crucial
in encouraging greater private sector investment and regeneration 1 .
Effective Consultation
By front-loading the consultation process with statutory consultees, other specified
persons and the general public, this will ensure that the design and development of
projects fits with the expectations of all, as far as is reasonably possible. It should
also ensure the project is informed and realistic. We believe that this proposal for preapplication scrutiny will have a significantly positive impact on ensuring early
participation and limiting unforeseen delays later on in the order making process for
1

CBI Scotland’s 2003 Planning Report estimated that Scotland’s cumbersome planning system was
costing the country £600m annually – through a combination of deferred benefits of infrastructure
investment, lost turnover from delays to commercial investments, the impact of higher housing costs
on salaries, and the opportunity cost of lost investment.

CBI Scotland 16 Robertson Street Glasgow G2 8DS
T: +44 (0)141 222 2184 F: +44 (0)141 222 2187 E: scot.mail@cbi.org.uk W: www.cbi.org.uk/scotland
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Director-General: Richard Lambert President: Sir John Sunderland

such transport development projects. It will also build public and business confidence
in the process. Delays are costly and are not in the interest of our members who
require a modern transport system to rival those of competitor nations, particularly
important for a nation such as our own on the periphery of major markets on the
continent. We also believe that this form of consultation will have the effect of
attracting early and possibly fewer, more constructive objectors, positively influencing
the efficiency of the process.
CBI Scotland are in principle supportive of the proposal to provide promoters access
to land to undertake environmental and engineering surveys in order to inform the
design and development of projects and to improve the specification of proposed
routes. This ought to minimise the area affected by the expected route, and help to
clarify the number of groups and individuals affected by the proposed development.
Clearer information on the expected route prior to the application will also be in the
best interests of the body that is promoting the transport development, allowing them
to identify who would possibly be affected, which will direct their lines of engagement
over the proposed project.
We believe that the Bill adequately provides for meaningful engagement with those
potentially affected by an application, giving them the opportunity to express their
views, without undue and protracted delay to developments of national significance.
Review of effectiveness
CBI Scotland would suggest that the proposed changes to the process for approving
major transport projects must be automatically reviewed - by both the Executive and
Parliament - at an appropriate time to ascertain the effectiveness of the new system.
After all, there must be a demonstrable improvement should the legislative changes
be enacted. We suggest four years would be sufficient.
Concluding Comments
The Transport and Works (Scotland) Bill ought to deliver a more transparent and
streamlined process for approving major transport projects in Scotland, allowing for
the appropriate level of scrutiny that is required for major transport projects. The
process will complement the extensive modernisation proposals contained within the
Planning etc (Scotland) Bill, and should be welcomed by all who wish to see a
growing Scottish economy where an efficient transport system is such an important
component.
However, the Scottish Executive and Transport Scotland must not lose sight of the
fact that funding and approving transport developments is merely the first step.
Delivery on the commitments made is key and there must be a focused effort to
proceed with projects, delivering on time and within budget.
I trust that these comments are helpful.
Yours Sincerely,

Iain Ferguson
Policy Executive
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Item no
Report no

Consultation on private legislation for public
transport infrastructure developments
Executive of the Council
9 May 2006

Purpose of report
1

To seek the Executive’s approval of a response to a consultation by the Scottish
Executive on revising procedures for the private legislation required for major
public transport infrastructure.

Main report
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2

The Scottish Executive is consulting on a bill to provide the legislative
framework to enable Ministers to take principal responsibility for handling
applications for transport projects currently requiring private legislation.

3

Currently, after a Private Bill has been introduced to Parliament any person or
body may object its provisions would adversely affect their interests. Thereafter
the Bill is subject to a three stage process: ҏPreliminary Stage; Consideration
Stage; and Final Stage.

4

As shown by the experience of the Waverley Railway and the Edinburgh Tram
Bills the current process takes a significant amount of Parliamentary time, as
well as the time and resources of project promoters as well as objectors. There
are clear limits to the amount of time MSPs have available for detailed scrutiny
of individual projects.

5

The length of time taken within the current Parliamentary process is well
illustrated by the Private Bill for Tramlines 1 and 2. These were deposited in
January 2004 and Royal Assent is anticipated at the end of May 2006, a period
of 2 years 4 months which is clearly excessive. In the experience of Council
officers involved in the Parliamentary promotion pre-devolution the current
system is proving to be lengthier. The costs of extended process are significant
in terms of promotion costs but especially in respect of inflation. A one-year
saving in promotion times for the Edinburgh Tram for example reduces out-turn
costs by around £35m. For a project such as the Airport Rail Link the costs of
delay are even greater.

6

It is now proposed to replace this system with one based on the ‘TWA
(Transport & Works Act) -plus model’ similar to that which applies in England &
Wales for railway, tram, guided busways and inland waterway developments.

City of Edinburgh Council/cm

1

7 In essence the recommendations seek to replace the Private Bill process with one
where Ministers make Orders with Parliamentary approval required at specified
times, in which:
a
b
c
d
e
f
g
h

The promoter of a development notifies affected persons and applies to
Ministers for an order;
Objectors have a designated period to raise concerns;
Once this is complete, Ministers decide whether, a) the application is
procedurally correct, b) fulfils public interest and other criteria;
If so, an Order is laid before the Scottish Parliament;
Parliament considers the Order and agrees to enable the application to
proceed to detailed scrutiny;
Ministers appoint an independent reporter to conduct an inquiry
Ministers decide to accept, modify or reject the reporter’s
recommendations
Ministers make a final Order for Parliamentary approval.

8 It is proposed that these procedures apply to railways, trams, guided busways,
and canals. Motorways and major trunk roads would continue to operate under
the Roads (Scotland) Act 1984, because, it is argued, it has operated successfully
for a number of years.
9 The consultation document sets out 7 specific questions, which are addressed in
the draft response (see Appendix).
10 In general, an initiative to streamline the legislative process for major new
railways, trams, guided busways, and canals is to be welcomed, as experience
with recent bills has shown how outdated and unwieldy the current process is. It is
also consistent to adopt but improve on the process which has applied in England
and Wales since 1992 (but which did not apply in Scotland).
11 The consultation runs in parallel with the Parliamentary progress of the Planning
Bill. This has its own significance in terms of processes for major projects and
some cross-references might be useful, even though the Planning process cannot
provide powers for land acquisition.
Financial Implications
12 None.
Recommendations
13 To send a response to the consultation as set out in the appendix to this report
and to request Ministers to consider any relationship with the Planning Bill
currently before Parliament.

Andrew Holmes
Director of City Development

2
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Appendices

Appendix 1 – Draft response to Scottish Executive

Contact/tel

Chris Day – 0131 469 3568

Wards affected

All

Background
Papers

Proposals for a new approach to delivering public transport
infrastructure developments

3

APPENDIX 1
DRAFT RESPONSE TO PROPOSALS FOR A NEW APPROACH TO DELIVERING
PUBLIC TRANSPORT INFRASTRUCTURE DEVELOPMENTS
To: Tony Cruikshank, Transport & Works Consultation, Transport Strategy &
Legislation Division, 2D- Dockside, Scottish Executive, Victoria Quay, Edinburgh,
EH6 6QQ
Dear Mr Cruikshank
PROPOSALS FOR A NEW APPROACH TO DELIVERING PUBLIC TRANSPORT
INFRASTRUCTURE DEVELOPMENTS
Thank you for the invitation to respond to this consultation. The City of Edinburgh
Council’s comments follow.
In general, an initiative to streamline the legislative process for major new railways,
trams, guided busways, and canals is to be welcomed, as experience with recent
bills has shown how outdated and unwieldy the current process is. It is also
consistent to adopt but improve on the process which has applied in England and
Wales since 1992 (but which did not apply in Scotland).
With regard to your specific questions:
Q1 Are there any other transport works beyond rail, tram, guided busways and
inland waterway developments that should be within scope and if so why?
It is not entirely clear why the same principles should not apply to all modes of
transport; we suggest that the significant issue is the scale of the project, and
whether it is of national, regional or local importance. This would suggest that roads
and airport schemes could be within its scope, OR that the procedures which apply to
roads and airports be applied to rail, tram, guided busways and inland waterway
developments.
Q2 What reasons exist for lengthening or indeed shortening the 6 month
minimum designated statutory pre-application period between the promoter
publicising initial proposals and presenting an application for an Order to the
Scottish Ministers?
This depends on what is meant by ‘publicising initial proposals’. Projects which
require to follow the proposed procedure will be significant in scale. Thus ‘initial
proposals’, in the form of a broad concept, are likely to be publicised many months or
years before this stage is reached. Otherwise 6 months is a reasonable period
between publication of detailed proposals and an application.
Q3 What process should apply to enable a promoter, without a statutory right,
to enter land to conduct preliminary investigations?
No comment.

4
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Q4 What documentation should be supplied by the promoter in support of the
application? Is there sufficient information contained within the proposals?
We consider that the requirements outlined in the consultation document are
sufficient. In practice, we believe promoters would supply considerably more than a
bare minimum.
Q5 What are the implications of reducing the time period for objections from 60
to 42 days?
None that are significantly negative.
Q6 Are there any reasons why, once the Scottish Ministers have determined
that the application meets the procedural conditions and the specified criteria
conditions, that the application should be considered by the Scottish
Parliament prior to a public examination of the objections?
We cannot identify any reasons why this would be necessary.
Q7 Are there any reasons for extending Parliamentary consideration and
approval of projects beyond those contained within the NPF? Do you agree
that it should also be possible for the Scottish Ministers to designate other
transport related projects not in the NPF for Parliamentary consideration
should they see fit?
As noted in response to Question 1 the significant issue is the scale of the project,
and whether it is of national, regional or local importance.
However, there needs to be flexibility to address issues and opportunities which arise
outwith the timescale of the NPF. Therefore a mechanism is needed to enable nonNPF projects to be dealt with through the new process. However, this should not be
over-used so that a large number of relatively minor and/or local projects end up
being required to progress through the new process.
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5

18 August 2006
Dear Local Government and Transport Committee,

Consultation on the Transport and Works (Scotland) Bill
As you may know, the Confederation of Passenger Transport UK (CPT) is the national trade
association representing the interests of the promoters and operators of bus, coach and fixed
track passenger transport systems, including the owners and operators of the principal light
rail and tramway systems in the United Kingdom and the projected new systems.
Our Scottish members are SPT Subway and Transport Initiatives Edinburgh, the promoters of
the Edinburgh tramway scheme. The latter is an example of the sort of scheme which would
benefit from the measures in the Bill, though as you will be aware, in this particular case
there is a Private Act.
We welcome the introduction of the Transport and Works (Scotland) Bill. We believe that the
Transport and Works Act 1992 (TWA) which applies in England and Wales has been
beneficial in simplifying the process of obtaining the necessary powers to construct or modify
a light rail system, while allowing sufficient opportunity for democratic scrutiny and for
those affected by the proposals to make representations. We look forward to light rail
schemes in Scotland benefiting from a similar simplification when this Bill becomes an Act.
We are however disappointed to see that in defining what is meant by the term “tramway” the
Bill proposes to use the same definition as TWA. This definition has proved unsatisfactory,
because it relies on the concept of a tramway running “wholly or mainly” (my italics) along a
street. This leaves a system such as Manchester Metrolink, which has a small but essential
street-running section, as being legally a railway.
This uncertainty surfaces again and again when we consider various pieces of legislation
which rely on the TWA definition. For example, the legislation setting up the Rail Accident
Investigation Branch states that the jurisdiction of the RAIB extends to tramways and other
guided systems, but not to sections of street-running tramway. As you will know, some
tramways run along the highway but not in the carriageway; it is far from clear where the line
should be drawn. Again, the application of the European Working Time Directive to transport
allows certain derogations for railway workers and for workers in urban transport. It is
unclear which category includes tramway workers.
We would suggest that instead the Bill should adopt the definition which appears in the
Railways and Other Guided Transport Systems (Safety) Regulations 2006 (SI 599/2006)
(known as ROGS). The ROGS definition is:
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"tramway" means a system of transport used wholly or mainly for the carriage of
passengers—
(a) which employs parallel rails which—
(i) provide support and guidance for vehicles carried on flanged wheels;
(ii) are laid wholly or partly along a road or in any other place to which the
public has access (including a place to which the public has access only on
making a payment); and
(b) on any part of which the permitted maximum speed is such as to enable the driver
to stop a vehicle in the distance he can see to be clear ahead.”
The ROGS definition uses the phrase “wholly or partly,” which gets over the problem, and
also introduces the concept of driving on line-of-sight, like a road vehicle, instead of driving
on signals like a railway. We would commend this definition to the Scottish Parliament in
considering the Bill currently before it.
The attached Annex describes the problems of the TWA definition in more detail. It is an
extract from a letter we wrote in 2003 to the Minister for Transport during the passage of the
Railways and Transport Safety Bill (now Act) through the House of Lords.
We are aware that the Heritage Railway Association has made a number of comments on the
Bill, including a similar comment on the definition, and CPT would support their comments.
I can confirm that CPT has no objection to its response being made public.
Yours sincerely,

David Walmsley
Fixed Track Executive
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Annex: The problem with the definition of “tramway” in the Transport and Works Act
1992.
Extract from a letter from Brian Nimick, Director-General of CPT, to John Spellar, then
Minister for Transport, May 2003, explaining a proposed amendment to the Railways and
Transport Safety Bill (now Act):
“The problem with the present definition is as follows. First, s 67(1) of the TWA defines
both “railway” and “tramway” in such a way that if a system of rail transport is not a
tramway it must be a railway. Secondly, the definition of “tramway” contains the phrase
“wholly or mainly along a street”. Not only does this allow vehicles of the same type, and
operated in the same manner, to be classed as either railway or tramway vehicles, depending
on the proportion of street-running which a particular system may possess, it can also mean
that a system which at one stage may fall within the definition of tramway may later, if
extended, fall within the definition of railway, or vice versa, according to whether the
extended system changes the balance of the proportion of street running. Since railways and
tramways have different legal regimes, the regime governing a particular system may
therefore change overnight, perhaps with the possibility of further fluctuations at a later date.
We submit that this bizarre state of affairs needs urgent correction and the current Bill would
appear to provide an ideal opportunity for achieving this.
“The uncertainty over which parts of a tramway should fall to be investigated by the RAIB,
and which by the Police, was in fact raised as an issue by CPT during the consultation on this
(Railways and Transport Safety) Bill. We offered to meet to discuss the issue, but the
Department did not take up the offer.
“That this definition was flawed was known at the time that the Transport and Works Bill
was passing through Parliament. Unfortunately, the definition (which had never before been
attempted in legislation) could not be refined at the time because a general election was
called in March 1992, just as the Bill had left the Commons. It would have been lost had it
not been given an unimpeded and virtually unamended passage through the Lords, so the
opportunity to embark on a radical redrawing of the definition was not available.
“The flaws were exposed in a working party established by the Chartered Institute of
Transport (see Promoting new transport projects: The role of the Transport and Works Act
1992 published by the Institute in February 1998). The Health & Safety Executive was
likewise unhappy with the definition and has offered its own (see Railway Safety Principles
and Guidance, Part 2, Section G: Guidance on Tramways, published by the HSE in 1997).
Members of the Department for Transport have also been aware of the problem.
…..
“Any new definition of “tramway” needs in our view to take account of two quintessential
elements of a tramway: there must be at least some element of street running and there must
be at least some measure of operation by line of sight. Whereas street running is an element
in the current TWA definition, albeit in need of adjustment for the reasons outlined above,
the concept of line of sight has rarely featured in legislation despite the fact that motor
vehicles adopt this mode of operation. An example of sorts appears in the Railway Safety
Regulations 1999 (“any part where the permitted speed is such as to enable the driver to stop
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the train in the distance he can see ahead in clear weather conditions”). It is necessary in
our view to draw on both elements for the purpose of any definition because there are rail
systems which rely on line-of-sight operation although not in the street (e.g. certain
funiculars) and there are examples of fully-signalled railways operating within the curtilage
of a street as defined by the TWA (e.g. sections of the Tyne and Wear Metro).
“The revised definition of “tramway” which we offer above in the light of these
considerations has the support of all the light rail and tramway operators which we represent
and of the Passenger Transport Executives Group. The wording has also received informal
support from HM Railway Inspectorate.”
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Deeside Railway Co Ltd
This is to confirm that we object to the proposed removal of the existing Light Railway Order
powers under the Light Railway Act.
The LRO is an essential tool which allows a low cost and efficient
means of transferring existing rights to operate and maintain a
railway from the BR Board (residuary) to locally-based community
groups such as ours. We do not have the resources to meet the
costs of the procedures proposed under the Transport and Works Act.
As an applicant which has lodged a draft LRO with the Scottish Executive we were surprised that
we were not consulted prior to the
drafting of the proposed Bill.
We believe the removal of these powers will have a detrimental effect on
the future expansion of Heritage Railways in Scotland which
is an important part of the overall tourist sector.
Jon Tyler (Dr)
Deeside Railway Co Ltd
30 August 2006
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Transport and Works (Scotland) Bill
This is the further evidence which is submitted on behalf of the Deeside Railway Co Ltd.
Thank you for considering the further written evidence which is now submitted. The Deeside
Railway Co Ltd is a company limited by guarantee having no shareholders. It is a "not-for-profit"
company controlled by directors who are in turn appointed by the Royal Deeside Railway
Preservation Society, a recognised Scottish Charity set up in 1998.
The aims of the Society and hence the Company are to re-instate part or all of the former
Deeside Railway which was closed in 1966 as a response to the Beeching Report. The line
connected Aberdeen with a number of suburbs and small towns including Banchory, Aboyne and
Ballater.
Currently work has commenced at Crathes and it is hoped to open for public use to Banchory
within the next 18 months.This re-instatement has been achieved entirely without public funding.
Individuals and members of the business community have made substantial donations both in
time and money to allow the building of the railway. The railway industry generously supports us
with regular donations of surplus materials and equipment.
The line is the home of the unique Battery Rail Car, which was a pioneering attempt to utilise
electric power in battery form to provide a quiet and environmentally friendly transport system.
Although this was introduced to Deeside in 1958, the unit is still available for service should the
opportunity arise.
In our initial discussions with Aberdeen City Council, Councillors made it clear that they would
support re-instatement to Aberdeen only if we could guarantee to provide a commuter train
service. At that time we were not in a position to make that commitment without any public
funding.
Current discussions are taking place with regard to the possibility of park and ride facilities at
Banchory with bus lanes along the A93. This road runs parallel with the Railway. We see a major
opportunity for partnership between the local authorities and the Deeside Railway to investigate
the possibility of implementing park and ride facilities using the railway. This would avoid the
necessity for bus lanes along what is a very narrow corridor and also no doubt demonstrate a
substantial cost saving.
The construction of the Aberdeen Western Peripheral Route will also provide an opportunity for
an interchange. We have explained the legal status of the line to the AWPR planners and we
have requested that the new road does not sever the railway line. We believe that the plans for
the AWPR should assume that the railway will be re-instated eventually to Aberdeen.
In our original discussions with Aberdeenshire Council in 1999, while they supported our
proposals for the re-instatement of the railway, they wished us to make application in the form of
a full planning application. This was submitted in August 2000. Following very long delays in
processing our application, delegated grant of planning permission was given in June 2003.
We made enquiries with the Department of Transport at Westminster (prior to devolution) and
later the Scottish Executive Transport Division with regard to the submission of an application for
a Light Railway Order. We were informed by Rob Roberts of that Division that planning
permission would be required before such an application could be considered. In fact a draft LRO
has been in the department's hands now for some two years.
We have a letter from the British Railways Board (Residuary) (BRB[R]) stating that they still have
the statutory powers to operate and maintain the Deeside Railway. The effect of a Light Railway
Order (LRO) would be for these powers to be transferred to the Deeside Railway Company for
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the relevant section of the railway being considered for re-instatement. This is a straightforward
and cost effective mechanism which has been used for this purpose on a number of occasions,
including the Strathspey Railway, The Caledonian Railway Brechin, the Keith and Dufftown
Railway and the Bo'ness and Kinneil Railway.
By comparison, we have evidence from recent applications for Transport and Works Act orders in
England and Wales, that the costs involved are very much higher and could in fact mitigate
against any such application being submitted in Scotland. Indeed, it is recognised that specifically
the reinstatement of a previously authorised railway does not require such draconian powers as
are available in the TWA orders. In general there are no requirements for compulsory purchase
and usually the re-instated line can be accommodated entirely on the pre-existing solum. The
LRO typically allows minor deviation from the original planned route for example to avoid
unexpected obstacles but within the land acquired for the re-instatement.
Light Railway orders have generally only been used in recent years in non-contentious situations
such as that applying to the Deeside Railway. In this case, since the original authorising acts of
parliament appear to be still held by the BRB[R] residuary body, the LRO simply transfers these
powers to the new Company. Further re-instatement of the railway can be achieved in stages as
funds permit, the Deeside Railway Co Ltd never having had to resort to
commercial loans to fund its activities.
It is our position then, that we would like the Committee to consider allowing the continuation of
the Light Railway Order procedure in Scotland to assist with the development of those heritage
railway operations which require such authorisation. Scotland prides itself on being a premier
tourist destination and yet we have a very low proportion of the heritage railways within the UK.
The authorisation of the Deeside Railway using a LRO would provide a cost-effective mechanism
to allow the railway to be re-instated in stages to service the large numbers of tourists visiting the
Deeside area as well as protecting a valuable Heritage resource in its own right. Should the
opportunity be available to utilise the railway for a park and ride facility in the future, such as has
been achieved at the Swanage Railway, this would have a major impact not only on road traffic
levels but also pollution in the area with minimal input of public funds.
In the event that the Committee decides not to support our position, we would still like it to
consider allowing the Deeside Railway Company to proceed with its development using the
currently lodged draft application for a LRO, subject to any amendments to satisfy current
requirements.
Thank you for considering our evidence.
on behalf of The Deeside Railway Company Ltd
Registered in Scotland no. 241603
Date of Incorporation 23 December 2002
Registered Office
67 Friarsfield Road
Aberdeen AB15 9LD
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1

Transport and Works (Scotland) Bill

1.1

Introduction
This paper is prepared in response to a call from the Scottish Parliament’s
Local Government and Transport Committee to receive written evidence on
the Transport and Works (Scotland) Bill. This evidence has been prepared
by Sally Wiseman, Turner & Townsend, on behalf of the Light Rapid Transit
Forum.
The Light Rapid Transit Forum is an association of private sector suppliers to
the Light Rapid Transit Industry and includes operators, concessionaires,
rolling stock manufactures, engineering consultants, insurance, financial,
technical and legal advisors. Its purpose is to promote the Light Rapid
Transit made in the UK as efficient and affordable means of transport. The
LRFT is one of the 4 founder members of the best practice body, UKTRAM.
We have focused on areas where we believe our collective experience of
light and heavy rail and both the current Scottish Bill system and the
Transport and Works Act Order in England and Wales to enable us to make
to valid comment.

1.2

General Principles and Objectives
Provide an effective and workable means of handling applications
for private legislation for transport related activities
This is welcomed and will open up the application process to a wider
audience
Remove the need for Private Bill committees to be established for
transport related proposals
This is a very positive move with many advantages such as:

No Client/No Matter/51787836 v.2
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The inquiry process will no longer be restricted by the parliamentary
timetable and will be able to sit as appropriate for each individual
scheme and within a reasonable time span from deposit



Inquiries will be heard in blocks rather than the one day per week
sitting, speeding up the process and assisting with fluidity



MSPs will no longer be required to spend disproportionate amounts of
their time on one topic allowing them to spend more time on other
business as appropriate.



For many the Inquiry process will be a familiar procedure making it
more accessible.

Simplify the process for handling applications for transport
infrastructure
The removal of the preliminary and consideration stages entailed by the Bill
process and replacement with a one stage order application is welcomed
and will generally assist with the public’s understanding of the process
making it more inclusive and will also speed up the process considerably.
Ensure more information is available to the general public
Again this is welcomed, it should be noted that the current system of
providing all evidence and core documentation on the parliamentary web
site has been a great success; a similar portal is now required to be
provided by the promoters of Orders, this should be welcomed as a positive
addition to the consultation process.. Where objections are published we
would recommend addresses are removed as press harassment and
unwanted approaches to objectors have occurred elsewhere when such
information has been placed in the public domain.
Enable a promoter and an objector to present their case in public to
a neutral reporter
This is a very positive move with many advantages such as:
No Client/No Matter/51787836 v.2
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The Inquiries will be led by Inspectors experienced in dealing with such
issues bringing an added level of professionalism and focus to the
proceedings



The procedures will be more alignment with traditional planning inquiries
so will be more accessible to the general public



The procedures will allow cross examination of witnesses whereas the
present process at the preliminary stage is an inquisitorial procedure
and therefore does not allow evidence to be challenged at the time of
presentation even if inaccurate. This can lead to inaccurate arguments
being given disproportionate credibility

Establish an order based process, similar to that used in England
and Wales under the Transport and Works Act 1992, but with
enhanced parliamentary involvement
Any standardisation of process between the constituent parts of the UK is to
be welcomed as this brings advantages to promoters and objectors in
potential cost savings as methodologies evolve and become standardised.
Many of the Parliamentary Agents practising in Scotland also practise in
England and Wales, so this will enable more effective transfer of lessons
learnt.

1.3

Key Proposals
Access to Land
The provision to allow access to land for survey purposes will prove
invaluable particularly to applications submitted for proposals in a rural
environment. At present even after an Act has been granted [passed] there
is no right of access (in contrast to the position for roads) for rail projects
even when there is a duty to carry out environmental surveys if the land to
be accessed is outside limits. It would be inappropriate to include remote
land in an Order where survey only access is required so this change is
welcomed.
No Client/No Matter/51787836 v.2
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Requirement for additional Consultation before application
This is now a requirement which brings the proposed Transport and Works
Act (Scotland) in line with existing best practice. It should be noted that this
is one of the areas where it is suggested promoters will be required to
spend more money; however in reality most promoters of Scottish Bills
followed established best practice so there should not be any additional
cost.
However there is some concern with the repeated reference to ‘public
meetings’. Public consultation is invaluable and the most typical method is
to hold staffed surgeries along proposed routes enabling local people to
speak to informed officers. Individual meetings are also welcomed as well
as presentations to well established groups. There is however a tendency
for public meetings to be hijacked by the most vociferous minority often
making these forums fairly ineffective as a tool to public consultation.
Whether these assist with the process should be a decision left to individual
promotions.
Objection Period
This has been reduced to 42 days in line with the Transport Work Act 1992
(“TWA”) which has proved ample time for individuals to object. This is a
reduction from 60 days for the Bill process and is to be welcomed.
Under the TWA there has been a tendency to accept objectives long after
the objection period even without due reason for the late submission. Under
the Bill process there was an opportunity for such objections to be refused.
To ensure fair treatment of all objectors such a provision under the
Transport and Works Act (Scotland) would also be welcomed and would
assist promoters in preparing their case in the knowledge all concerns had
been lodged in a timely manner.
Website

No Client/No Matter/51787836 v.2
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Under the Bill system all project information was available on the Scottish
Parliament website proving an invaluable tool for objectors and supporters.
This provision is now the responsibility of the promoters and should be
welcomed as a positive addition to the Order process notwithstanding the
comments above in relation to respecting an individual’s confidentiality.
Referencing
The referencing requirements are not explicit within the Transport and
Works Act (Scotland) Bill, other than referring to affected parties. This will
need defining in subsequent guidance on application of the Act to avoid
unnecessary confusion or over onerous referencing requirements.

August 2006

No Client/No Matter/51787836 v.2
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TRANSform Scotland
Transport and Works (Scotland) Bill
Written evidence to Local Government and Transport Committee
23rd August 2006
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1.

Introduction

1.1

TRANSform Scotland is the national sustainable transport alliance,
campaigning for a more sustainable and more socially-just transport system.
Our membership includes bus, rail and shipping operators, local authorities,
national environment and conservation groups, consultancies and local
transport campaigns.

1.2

We have an interest in the proposals set out in the Bill in as much as we have
participated in the Parliamentary process for five of the seven transport Private
Bills entered into the Scottish Parliament; in one of these cases (Edinburgh
Airport Rail Link Bill) we are an objector. We also have experience of the
Order process used by the Scottish Executive for trunk road proposals, and
have been an objector to a number of these.

1.3

We support the Executive’s view that the Bill proposals will improve the
efficiency of the process for promoting public transport projects, and that it
should reduce pressure on Parliamentary time and resources. However, from
our experience as a sometime objector to both road and rail schemes, we
would not agree with the contention that the new procedures are of significant
benefit to objectors. i

2.

Order-making process for public transport & inland waterway projects

2.1

We are broadly supportive of the Executive’s proposals in so far as they apply
to the promotion of public transport projects.

2.2

We have for some time advanced criticism of the differences in procedures for
rail projects (requiring Parliamentary legislation) and trunk road projects
(requiring Executive orders), and have regarded this state of affairs as being to
the detriment of public transport projects vis-à-vis trunk road projects. As such,
we welcome the broad thrust of the Scottish Executive’s proposals to address
this discrepancy.

3.

Order-making process for other transport projects

3.1

However, we believe that the Bill proposals do not go far enough in as much
as they retain discrepancies between the procedures for public transport
proposals, and those for trunk roads and harbours.

3.2

The Scottish Executive consulted on this matter and the results of this
consultation would appear to support our view. The Bill’s Policy Memorandum
(hereafter PM) §84, reports on the consultation, stating that:

“[T]here appeared to be a clear consensus that [trunk road and harbour
developments] should be incorporated into the new process.”
3.3

From this, we would question the Executive’s contention that the existing
order-making powers for these developments are “adequate and consistent”
(PM §4).

3.4

We note the Executive’s view that the proposals should make trunk road and
harbour developments “subject to a similar level of scrutiny and approval”
(ibid.), and that the changes reflect “one step in a phased change … [that] …
creates a level of conformity that is appropriate at this stage” (PM §84).

3.5

We believe that the standardisation of order-making procedures such that they
also cover trunk road and harbour proposals would make the planning
procedures for transport developments to be considerably more
understandable for the public, and allow greater public participation in the
planning process. A common procedure for all major transport proposals
would also function as an aid to multi-modal corridor appraisal and delivery,
and be in better accord with the Scottish Executive’s sustainable transport
policy objectives.

3.6

As such, we regard the Bill proposals as somewhat of a missed opportunity in
this regard, and suggest that the Committee should consider requesting the
Executive to amend the Bill proposals further such this that this matter be fully
addressed, or at the very least requests that the Executive provides a
timescale for bringing forward further legislation on this matter. Otherwise, the
reassurances made above (PM §84) are meaningless.

3.7

Nonetheless, and with the above caveats in place, we welcome Bill §§23-24,
which bring forward limited amendments to the Roads (Scotland) Act 1984 and
the Harbours (Scotland) Act 1964, so that trunk road and harbour
developments deemed to be “developments of national significance” should be
“subject to the scrutiny and approval of the Scottish Parliament” (PM §20).

4.

Financial assistance for objectors at public inquiry

4.1

The Policy Memorandum discusses, at §128, the possibility that the public
inquiry rules should consider the possibility that objectors, and in particular
those “not legally trained” receive financial assistance in order to make their
case. We consider our organisation to fall within this definition, and thus
consider this section to be relevant to ourselves.

4.2

We would welcome provisions within public inquiry rules for objectors to
receive financial assistance. However, should this provision only be open to
those objecting to the transport projects specified under Bill §1 (i.e. public
transport and inland waterway projects), it would open the discrepancy of
objectors to public transport projects receiving financial assistance, whilst
objectors to trunk road and harbour developments did not. This would be
unacceptable.
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5.

Conclusions and recommendations

5.1

We are broadly supportive of the proposals brought forward in the Bill in so far
as they apply to the promotion of public transport projects.

5.2

We remain critical of the Executive’s failure to bring forward a thorough
overhaul of order-making process for all transport developments, and suggest
that the Committee should consider requesting the Executive to amend the Bill
proposals further such this that this matter be fully addressed, or at the very
least requests that the Executive provides a timescale for bringing forward
further legislation on this matter.

i

See our response to the Scottish Executive’s consultation, available at
<http://www.transformscotland.org.uk/info/docs/2006-05-19_Transport_and_Works.pdf> for further
comments on this matter.
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DRAFT FOR ILLUSTRATIVE PURPOSES ONLY
Draft Order laid before the Scottish Parliament under section 27(4) and (5) of the Transport and Works
(Scotland) Act 2007, for approval by resolution of the Scottish Parliament.

DRAFT SCOTTISH STATUTORY INSTRUMENTS

2007 No.
TRANSPORT
CANALS AND INLAND WATERWAYS
The Transport and Works (Scotland) Act 2007 (Access to Land on
Application) Order 2007
Made

-

-

-

-

Coming into force -

-

ARRANGEMENT OF ARTICLES
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.

Citation and commencement
Interpretation
Access to land
Pre-application conditions
Application
Notice of application and representation period
Representations
Consideration of the application
Appeal to sheriff
Compensation
Warrant
Offence

SCHEDULE
FORM 1
FORM 2
The Scottish Ministers, in exercise of the powers conferred by sections 18(1)(a), (2)(a) and (c) and 27(6) of
the Transport and Works (Scotland) Act 2007(1) and of all other powers enabling them in that behalf,
(1) 2007 asp [ ].
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hereby make the following Order, a draft of which has, in accordance with section 27(4) and (5) of that
Act, been laid before and approved by resolution of the Scottish Parliament:
Citation and commencement
1. This Order may be cited as the Transport and Works (Scotland) Act 2007 (Access to Land on
Application) Order 2007 and shall come into force on [
].
Interpretation
2. In this Order (unless the context otherwise requires)–
“the Act” means the Transport and Works (Scotland) Act 2007;
“application” means an application under article 5 and “applicant” means a person making, or
proposing to make, an application;
“authorisation” means an authorisation under article 8(1)(a);
“land” means the land which the applicant wishes to enter;
“relevant local authority” means a local authority in whose area the land is situated; and
“relevant National Park authority” means a National Park authority in whose area the land is situated.
Access to land
3.—(1) On the grant of an authorisation an applicant may, subject to–
(a) the provisions of this Order; and
(b) the terms of that authorisation and any conditions or limitations attached to it,
enter land, for the purposes set out in paragraph (2), so far as permitted by that authorisation.
(2) Those purposes are–
(a) for purposes connected with construction, operation or works to which an order under section 1 of
the Act would relate–
(i) inspecting and surveying land or any other land; and
(ii) searching or boring on and in the land to ascertain for the purposes of the survey the nature
of the subsoil or the presence of minerals; and
(b) obtaining passage over land to enable the activities and operations in sub-paragraph (a) to be
undertaken on and in other land.
(3) An authorisation may authorise the entry on land of such persons, vehicles, plant, materials and
apparatus as may be required for the purposes which are permitted by that authorisation.
Pre-application conditions
4.—(1) No application may be made by an applicant unless the applicant–
(a) is considering making an application for an order to be made under section 1 of the Act; and
(b) has attempted to obtain entry to the land with the agreement of the owner and any occupier but the
applicant has been unable to obtain that agreement.
(2) Not less than 21 days before making an application the applicant must by notice inform the owner
and any occupier of the land of the intention to make an application to the Scottish Ministers for entry to
that land and the reasons as to why entry to that land is required for purposes connected with construction,
operation or works to which an order under section 1 of the Act would relate.
Application
5.—(1) An application for authorisation to enter land shall be made in writing, dated and shall be
addressed to the Scottish Ministers.
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(2) A separate application shall be made by the applicant for each area of land in separate ownership or
which would likely be in separate ownership if an owner could be traced.
(3) In the application the applicant shall give the name and the address to which all requests for further
information, notices or other documents required to be served upon the applicant are to be sent.
(4) The application shall be signed by the applicant or an authorised agent of the applicant (details of
authorisation must be appended to the application).
(5) The applicant shall submit with the application 2 copies of each of the following documents–
(a) a certificate of liability insurance specifying the level, and period, of cover, the activities and
operations for which cover is given and details of the person who is underwriting that cover;
(b) a report describing the construction, operation or works in respect of which the applicant will be
proposing an order under section 1 of the Act and the state of development of that proposal;
(c) a report of the attempt to seek entry by agreement with the owner and any occupier of the land
together with the reasons, if any, given for not obtaining entry and evidence that notice under
article 4(2) has been served;
(d) a schedule and plan of the land;
(e) a report of any mediation following the approach referred to in article 4(1)(b) requested by the
applicant or the owner or any occupier of the land, or undertaken and the outcome of that request
or mediation activity;
(f) a report of the reasons as to why entry to the land is required and why that cannot be achieved
without such entry or without the carrying out of any activities or operations pursuant to such
entry;
(g) a report of the activities or operations the applicant wishes to undertake in and on the land
including the type of activity or operation, the impact on the land, the duration required for entry,
the times and preferred dates of entry and the number of persons, and details of the vehicles, plant,
materials and apparatus, that will be required; and
(h) a memorandum providing details of proposed arrangements or processes for reinstatement of land.
(6) The applicant may combine the reports, schedule and memorandum referred to in paragraph (5)(b)
to (h) into a single document.
(7) The Scottish Ministers may dispense with the requirement for the applicant to provide the documents
in paragraph (5)(a) in any case where they consider it appropriate to do so.
(8) The applicant may provide the Scottish Ministers with any other material they consider relevant in
support of an application.
(9) The applicant shall provide the Scottish Ministers with any other information that the Scottish
Ministers may require in support of an application.
Notice of application and representation period
6.—(1) The applicant shall forthwith after making an application serve a notice in the form of Form 1 in
the schedule upon the owner and any occupier of the land that an application for entry to land has been
made to the Scottish Ministers and any representation on the application may be made to the Scottish
Ministers within 14 days after the date of the notice.
(2) The applicant shall forthwith after making an application serve a notice in the form of Form 2 in the
schedule upon the relevant local authority and any relevant National Park authority that an application for
entry to land has been made to the Scottish Ministers and any representation on the application may be
made by such an authority to the Scottish Ministers within 14 days after the date of the notice.
(3) As soon as practicable after service of the notices under paragraphs (1) and (2) the applicant shall
submit evidence that has been done to the Scottish Ministers.
Representations
7.—(1) A representation made in relation to an application shall only be a representation for the purposes
of this Order if it–
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(a) is received by the Scottish Ministers on or before the expiry date for representation;
(b) is made in writing;
(c) states the grounds of the representation;
(d) indicates who is making the representation; and
(e) provides an address to which any correspondence relating to that representation may be sent.
(2) The Scottish Ministers shall, as soon as practicable after receipt of a representation, provide–
(a) the applicant; and
(b) the following persons where not their own representation–
(i) the owner and any occupier of the land; and
(ii) the relevant local authority and any relevant National Park authority,
with a copy of that representation.
(3) The Scottish Ministers may give to a person who has made a representation an opportunity of
appearing before and being heard by a person appointed by the Scottish Ministers for the purpose.
(4) The Scottish Ministers may seek additional information from the owner and any occupier of the land,
those making a representation and such other persons as the Scottish Ministers see fit.
Consideration of the application
8.—(1) The Scottish Ministers shall after consideration of the application, any representations and the
report of any person who may be appointed under article 7(3) determine–
(a) to grant authorisation to the applicant to take entry to the land; or
(b) to refuse to authorise entry to the land.
(2) A determination under article 8(1) may authorise entry to part of the land and refuse it to the
remainder.
(3) In authorising the applicant to take entry to land the Scottish Ministers may attach such conditions
and limitations to the authorisation as they consider appropriate.
(4) Without prejudice to the generality of paragraph (3) the conditions and limitations which the Scottish
Ministers may attach to the authorisation include–
(a) requiring prior notice before entry is taken;
(b) restrictions as to the type of operations or activities to be undertaken;
(c) restrictions on the time or days of entry;
(d) restrictions on operations or activities at certain times or on certain days;
(e) restrictions on entry to particular parts of the land or for particular purposes;
(f) enabling the attendance of the owner or any occupier or their representative, if the owner or any
occupier should wish it, at all times or at certain times or when performing certain operations or
activities;
(g) requiring notice to, and the agreement of, specified persons before undertaking particular
activities or operations;
(h) requiring a survey or audit of the condition of the land to be completed and recorded prior to entry
for other or for specified purposes commencing;
(i) requiring the making good of any damage done in entering or in consequence of entering the land;
and
(j) requiring the provision of a guarantee, bond or other security to secure performance of the
applicants obligations under this Order or the authorisation.
(5) As soon as practicable after making a determination under paragraph (1), the Scottish Ministers shall
give notice of the determination to–
(a) the applicant;
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(b) the owner and any occupier of the land; and
(c) the relevant local authority and any relevant National park authority.
(6) Where the determination is to grant an authorisation to the applicant to enter all or part of the land–
(a) the notice under paragraph (5)(a) shall include the authorisation (including any conditions or
limitations attaching to it);
(b) the notice under paragraph (5)(b) shall–
(i) include a copy of the authorisation (including any conditions or limitations attaching to it);
(ii) give information regarding the right of appeal to the sheriff under article 9 and the procedures
for doing so; and
(iii) stating that an offence may be committed if entry is obstructed; and
(c) the notice under paragraph (5)(c) shall include a copy of the authorisation (including any
conditions or limitations attaching to it).
(7) The notice to be given under paragraph (5) shall state the reasons for the determination.
Appeal to sheriff
9.—(1) An owner or occupier of land who is aggrieved by–
(a) an authorisation granted under article 8(1)(a) to authorise entry to all or part of that land; or
(b) the terms of any condition or limitation attached, or by the failure of the Scottish Ministers to
attach a particular condition or limitation, to such an authorisation,
may by summary application appeal to the sheriff within 28 days of service of the notice under
article 8(5)(b).
(2) The sheriff in whose sheriffdom the land or any part of it is situated has jurisdiction to hear an appeal
under this article.
(3) The decision of the sheriff in an appeal under this article may–
(a) dismiss the appeal;
(b) declare the authorisation to be of no effect in respect of all or part of the land; or
(c) modify an authorisation or modify or remove a condition or limitation attached to the
authorisation or attach a condition or limitation to it.
Compensation
10.—(1) Where in exercise, or in consequence of the exercise, of the power of entry of an applicant–
(a) damage is caused to the land or any other property in, on or over the land; and
(b) that damage has not been made good by the applicant,
the owner (and any person having an interest in the land or property) may recover compensation from the
applicant.
(2) Where in the exercise, or in consequence of the exercise, of the power of entry the owner or any
occupier of the land is disturbed in their enjoyment of the land, the owner (and any occupier) may recover
compensation from the applicant.
(3) Any dispute as to the amount of any compensation payable by virtue of this article shall be referred
to and determined by the Lands Tribunal for Scotland.
Warrant
11.—(1) If it is shown to the satisfaction of the sheriff, on evidence on oath that entry to land which the
applicant is entitled to enter by virtue of an authorisation is refused, or that refusal is apprehended, the
sheriff may by warrant authorise the applicant to enter the land.
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(2) A warrant granted under paragraph (1) shall continue in force until the time when the purposes for
which the warrant is granted are satisfied.
Offence
12.—(1) A person who wilfully obstructs another person who has been authorised to enter land by virtue
of a warrant under article 11 commits an offence.
(2) An offence under paragraph (1) shall be triable only summarily.
(3) Any person guilty of an offence under this article shall be liable to a fine not exceeding level 3 on the
standard scale.

A member of the Scottish Executive
St Andrew’s House,
Edinburgh
2007
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SCHEDULE

Article 6

FORM 1
The Transport and Works (Scotland) Act 2007
The Transport and Works (Scotland) Act 2007 (Access to Land on Application) Order 2007
NOTIFICATION OF APPLICATION FOR ENTRY TO LAND
To: [owner/occupier]
[Name of applicant] gives notice under article 6(1) of the Transport and Works (Scotland)
Act 2007(Access to Land on Application) Order 2007 that an application, dated [date of application] has
been made to the Scottish Ministers for entry to [details of the land to which entry is required] for the
purposes of [details of purposes] in respect of a proposed project to [the purpose of the project].
The local authority and the National Park authority [if applicable] within whose area your land is situated
have been notified that an application for entry to your land has been made.
Any representation about the application should be sent to the Scottish Ministers c/o [Transport Group
address] on or before [expiry date to be the date 14 days after the date of the notice]. A representation
must (i) be received by the Scottish Ministers on or before [expiry date for representations], (ii) be made in
writing, (iii) state the grounds of the representation and (iv) indicate who is making the representation, and
give an address to which any correspondence relating to that representation may be sent.
The Scottish Ministers will provide the applicant, the owner and any other occupier [as applicable] and that
local authority and National Park authority [if applicable] with a copy of any representation.
Any queries concerning this notice should be addressed to [name, address, telephone number and if
available email address].
Signed ........................................................
Date: ...............................
Name and status of signatory: ...........................................
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FORM 2
The Transport and Works (Scotland) Act 2007
The Transport and Works (Scotland) Act 2007 (Access to Land on Application) Order 2007
NOTIFICATION TO A LOCAL AUTHORITY OR NATIONAL PARK AUTHORITY OF AN
APPLICATION FOR ENTRY TO LAND
To: [Local authority or National Park authority]
[Name of applicant] gives notice under article 6(2) to the Transport and Works (Scotland) Act 2007
(Access to Land on Application) Order 2007 that an application, dated [date of application] has been made
to the Scottish Ministers for entry to [details of the land to which entry is required] for the purposes of
[details of purposes] in respect of a proposed project to [the purpose of the project].
The owner and any occupier of the land have been notified that an application for entry to the land has
been made.
Any representation about the application should be sent to the Scottish Ministers c/o [Transport Group
address] on or before [expiry date to be the date 14 days after the date of the notice]. A representation
must (i) be received by the Scottish Ministers on or before [expiry date for representations], (ii) be made in
writing, (iii) state the grounds of the representation and (iv) indicate who is making the representation, and
give an address to which any correspondence relating to that representation may be sent.
The Scottish Ministers will provide the applicant and the owner and any occupier [and the local
authority/National Park authority within whose area the land is situated [if applicable]] with a copy of any
representation.
Any queries concerning this notice should be addressed to [name, address, telephone number and if
available email address].
Signed ........................................................
Date: ...............................
Name and status of signatory: ...........................................
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DRAFT - 7 AUGUST 2006 (ILLUSTRATIVE PURPOSES ONLY)
Draft Order laid before the Scottish Parliament under section 27(4) and (5) of the Transport and
Works (Scotland) Act 2007, for approval by resolution of the Scottish Parliament.

DRAFT SCOTTISH STATUTORY INSTRUMENTS

2007 No.
TRANSPORT
CANALS AND INLAND WATERWAYS
The Transport and Works (Scotland) Act 2007 (Access to Land
by Scottish Ministers) Order 2007
Made

-

-

-

-

Coming into force -

-

ARRANGEMENT OF ARTICLES
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.

Citation and commencement
Interpretation
Access to land
Pre-conditions
Notice of proposal to enter land and representation period
Representations
Consideration of the proposal
Appeal to sheriff
Compensation
Warrant
Offence

SCHEDULE
FORM 1
FORM 2
The Scottish Ministers, in exercise of the powers conferred by sections 18(1)(b), (2)(b) and (c)
and 27(6) of the Transport and Works (Scotland) Act 2007(a) and of all other powers enabling
them in that behalf, hereby make the following Order, a draft of which has, in accordance with
section 27(4) and (5) of that Act, been laid before and approved by resolution of the Scottish
Parliament:
(a) 2007 asp [ ].

B710703
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DRAFT - 7 AUGUST 2006 (ILLUSTRATIVE PURPOSES ONLY)
Citation and commencement
1. This Order may be cited as the Transport and Works (Scotland) Act 2007 (Access to Land by
Scottish Ministers) Order 2007 and shall come into force on [
].
Interpretation
2. In this Order (unless the context otherwise requires)–
“the Act” means the Transport and Works (Scotland) Act 2007;
“authorisation” means an authorisation under article 7(1)(a);
“land” means the land which the Scottish Ministers propose to enter;
“relevant local authority” means a local authority in whose area the land is situated; and
“relevant National Park authority” means a National Park authority in whose area the land is
situated.
Access to land
3.—(1) The Scottish Ministers may, subject to–
(a) the provisions of this Order; and
(b) the terms of an authorisation and any conditions or limitations attached to it,
enter land, for the purposes set out in paragraph (2), so far as permitted by that authorisation.
(2) Those purposes are–
(a) for purposes connected with construction, operation or works to which an order made by
virtue of section 6 of the Act would relate–
(i) inspecting and surveying land or any other land; and
(ii) searching or boring on and in the land to ascertain for the purposes of the survey the
nature of the subsoil or the presence of minerals; and
(b) obtaining passage over land to enable the activities and operations in sub-paragraph (a) to
be undertaken on and in other land.
(3) An authorisation may authorise the entry on land of such persons, vehicles, plant, materials
and apparatus as may be required for the purposes which are permitted by that authorisation.
Pre-conditions
4. The Scottish Ministers shall not serve a notice under article 5(1) unless–
(a) they are considering making an order by virtue of section 6 of the Act; and
(b) they have attempted to obtain entry to the land with the agreement of the owner and any
occupier but have been unable to obtain that agreement; and
(c) not less than 21 days before serving a notice under article 5(1) they have notified the
owner and any occupier of the land of their intention to apply the provisions of this Order
in relation to seeking entry to that land and the reasons as to why entry to that land is
required for purposes connected with construction, operation or works to which an order
by virtue of section 6 of the Act would relate.
Notice of proposal to enter land and representation period
5.—(1) Where the Scottish Ministers propose to take entry to land under this Order they shall
serve a notice in the form of Form 1 in the schedule upon the owner and any occupier of the land
and any representation on the proposal may be made to the Scottish Ministers within 14 days after
the date of the notice.
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DRAFT - 7 AUGUST 2006 (ILLUSTRATIVE PURPOSES ONLY)
(2) The Scottish Ministers shall also serve a notice in the form of Form 2 in the schedule upon
the relevant local authority and any relevant National Park authority and any representation on the
proposal may be made by such an authority to the Scottish Ministers within 14 days after the date
of the notice.
Representations
6.—(1) A representation made in relation to a proposal by the Scottish Ministers to take entry to
land shall only be a representation for the purposes of this Order if it–
(a) is received by the Scottish Ministers on or before the expiry date for representation;
(b) is made in writing;
(c) states the grounds of the representation;
(d) indicates who is making the representation; and
(e) provides an address to which any correspondence relating to that representation may be
sent.
(2) The Scottish Ministers shall, as soon as practicable after receipt of a representation, provide
the following persons (except where they are the person making the representation)–
(a) the owner and any occupier of the land; and
(b) the relevant local authority and any relevant National Park authority,
with a copy of that representation.
(3) The Scottish Ministers may give to a person who has made a representation an opportunity
of appearing before and being heard by a person appointed by the Scottish Ministers for the
purpose.
(4) The Scottish Ministers may seek additional information from the owner and any occupier of
the land, those making a representation and such other persons as the Scottish Ministers see fit.
Consideration of the proposal
7.—(1) The Scottish Ministers shall after consideration of any representations and the report of
any person who may be appointed under article 6(3) determine–
(a) to grant authorisation to themselves to take entry to the land; or
(b) to refuse to authorise themselves to take entry to the land.
(2) A determination under article 7(1) may authorise entry to part of the land and refuse it to the
remainder.
(3) The Scottish Ministers may attach to an authorisation such conditions and limitations as they
consider appropriate.
(4) Without prejudice to the generality of paragraph (3) the conditions and limitations which the
Scottish Ministers may attach to the authorisation include–
(a) requiring prior notice before entry is taken;
(b) restrictions as to the type of operations or activities to be undertaken;
(c) restrictions on the time or days of entry;
(d) restrictions on operations or activities at certain times or on certain days;
(e) restrictions on entry to particular parts of the land or for particular purposes;
(f) enabling the attendance of the owner or any occupier or their representative, if the owner
or any occupier should wish it, at all times or at certain times or when performing certain
operations or activities;
(g) requiring notice to, and the agreement of, specified persons before undertaking particular
activities or operations;
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(h) requiring a survey or audit of the condition of the land to be completed and recorded prior
to entry for other or for specified purposes commencing; and
(i) requiring the making good of any damage done in entering or in consequence of entering
the land.
(5) As soon as practicable after making a determination under paragraph (1), the Scottish
Ministers shall give notice of the determination to–
(a) the owner and any occupier of the land; and
(b) the relevant local authority and any relevant National park authority.
(6) Where the determination is to grant an authorisation to enter all or part of the land–
(a) the notice under paragraph (5)(a) shall–
(i) include a copy of the authorisation (including any conditions or limitations attaching
to it);
(ii) give information regarding the right of appeal to the sheriff under article 8 and the
procedures for doing so; and
(iii) stating that an offence may be committed if entry is obstructed; and
(b) the notice under paragraph (5)(b) shall include a copy of the authorisation (including any
conditions or limitations attaching to it).
(7) The notice to be given under paragraph (5) shall state the reasons for the determination.
Appeal to sheriff
8.—(1) An owner or occupier of land who is aggrieved by–
(a) an authorisation granted under article 7(1)(a) to authorise entry to all or part of that land;
or
(b) the terms of any condition or limitation attached, or by the failure of the Scottish
Ministers to attach a particular condition or limitation, to such an authorisation,
may by summary application appeal to the sheriff within 28 days of service of the notice under
article 7(5)(a).
(2) The sheriff in whose sheriffdom the land or any part of it is situated has jurisdiction to hear
an appeal under this article.
(3) The decision of the sheriff in an appeal under this article may–
(a) dismiss the appeal;
(b) declare the authorisation to be of no effect in respect of all or part of the land; or
(c) modify an authorisation or modify or remove a condition or limitation attached to the
authorisation or attach a condition or limitation to it.
Compensation
9.—(1) Where in exercise, or in consequence of the exercise, of the power of entry of the
Scottish Ministers–
(a) damage is caused to the land or any other property in, on or over the land; and
(b) that damage has not been made good by the Scottish Ministers,
the owner (and any person having an interest in the land or property) may recover compensation
from the Scottish Ministers.
(2) Where in the exercise, or in consequence of the exercise, of the power of entry the owner or
any occupier of the land is disturbed in their enjoyment of the land, the owner (and any occupier)
may recover compensation from the Scottish Ministers.
(3) Any dispute as to the amount of any compensation payable by virtue of this article shall be
referred to and determined by the Lands Tribunal for Scotland.
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Warrant
10.—(1) If it is shown to the satisfaction of the sheriff, on evidence on oath that entry to land
which the Scottish Ministers are entitled to enter by virtue of an authorisation is refused, or that
refusal is apprehended, the sheriff may by warrant authorise the Scottish Ministers to enter the
land.
(2) A warrant granted under paragraph (1) shall continue in force until the time when the
purposes for which the warrant is granted are satisfied.
Offence
11.—(1) A person who wilfully obstructs another person who has been authorised to enter land
by virtue of a warrant under article 10 commits an offence.
(2) An offence under paragraph (1) shall be triable only summarily.
(3) Any person guilty of an offence under this article shall be liable to a fine not exceeding
level 3 on the standard scale.

A member of the Scottish Executive
St Andrew’s House,
Edinburgh
2007
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SCHEDULE

Article [5]

FORM 1
The Transport and Works (Scotland) Act 2007
The Transport and Works (Scotland) Act 2007 (Access to Land by Scottish Ministers)
Order 2007
NOTIFICATION OF THE PROPOSAL OF THE SCOTTISH MINISTERS TO ENTER
LAND
To: [owner/occupier]
The Scottish Ministers give notice under article 5(1) of the Transport and Works (Scotland) Act
2007 (Access to Land by Scottish Ministers) Order 2007 that they propose to take entry to [details
of the land to which entry is required] for the purposes of [details of purposes] in respect of a
proposed project to [the purpose of the project].
The local authority and the National Park authority [if applicable] within whose area your land is
situated have been notified of the proposal to take entry to your land.
Any representation about the proposal should be sent to the Scottish Ministers c/o [Transport
Group address] on or before [expiry date to be the date 14 days after the date of the notice]. A
representation must (i) be received by the Scottish Ministers on or before [expiry date for
representations], (ii) be made in writing, (iii) state the grounds of the representation and
(iv) indicate who is making the representation, and give an address to which any correspondence
relating to that representation may be sent.
The Scottish Ministers will provide the owner and any other occupier [as applicable] and that local
authority and National Park authority [if applicable] with a copy of any representation.
Any queries concerning this notice should be addressed to [name, address, telephone number and
if available email address]
Signed ........................................................
Date: ..............................
Name and status of signatory: ............................................
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FORM 2
The Transport and Works (Scotland) Act 2007
The Transport and Works (Scotland) Act 2007 (Access to Land by Scottish Ministers)
Order 2007
NOTIFICATION TO A LOCAL AUTHORITY OR NATIONAL PARK AUTHORITY OF
A PROPOSAL OF THE SCOTTISH MINISTERS TO ENTER LAND
To: [Local authority or National Planning authority]
The Scottish Ministers give notice under article 5(2) of the Transport and Works (Scotland) Act
2007 (Access to Land by Scottish Ministers) Order 2007 that they propose to take entry to [details
of the land to which entry is required] for the purposes of [details of purposes] in respect of a
proposed project to [the purpose of the project].
The owner and any occupier of the land have been notified of the proposal to take entry to the
land.
Any representation about the proposal should be sent to the Scottish Ministers c/o [Transport
Group address] on or before [expiry date to be the date 14 days after the date of the notice]. A
representation must (i) be received by the Scottish Ministers on or before [expiry date for
representations], (ii) be made in writing, (iii) state the grounds of the representation and (iv)
indicate who is making the representation, and give an address to which any correspondence
relating to that representation may be sent.
The Scottish Ministers will provide the owner and any occupier [and the local authority/National
Park authority within whose area the land is situated [if applicable]] with a copy of any
representation.
Any queries concerning this notice should be addressed to [name, address, telephone number and
if available email address]
Signed ........................................................
Date: ..............................
Name and status of signatory: ............................................
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EXPLANATORY NOTE
(This note is not part of the Order)
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Draft Rules laid before the Scottish Parliament under section 27(4) and (5) of the Transport and
Works (Scotland) Act 2007, for approval by resolution of the Scottish Parliament.

SCOTTISH STATUTORY INSTRUMENTS

2007 No.
TRANSPORT
CANALS AND INLAND WATERWAYS
The Transport and Works (Scotland) Act 2007 (Applications and
Objections Procedure) Rules 2007
Made

-

-

-

-

Coming into force -

-

ARRANGEMENT OF REGULATIONS
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15
16.
17.
18.
19.
20.
21.
22.

Citation and commencement
Interpretation
Pre-application documentation
Provision of environmental information
The requirement for environmental statement and screening decisions
Scoping opinion
Form of application
Documents accompanying application
Environmental statements: provision of information
Plans, sections and book of reference
Deposit of copy application etc. with others
Publicity for application
Notices to owners and occupiers
Developments likely to have significant effects on the environment of another part of the
United Kingdom or certain other states
Further information and notices
Waiver of requirements in relation to applications
Fees for applications
Orders made by the Scottish Ministers under section 6
Objections: general and other representations
Notice of objections and other representations
Application of written representations procedure
Procedure by written representations
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23.
24.

Submission of written objections and other representations to inquiry or hearing
Power to set later time limits

SCHEDULE 1 — PROPOSALS FOR ORDERS UNDER SECTION 6
SCHEDULE 2 — INFORMATION TO BE INCLUDED IN ENVIRONMENTAL
STATEMENT
SCHEDULE 3 — FORMS
SCHEDULE 4 — FEES
SCHEDULE 5 — THOSE TO BE SERVED WITH A COPY OF THE APPLICATION
AND DOCUMENTS
SCHEDULE 6 — A LIST OF ORGANISATIONS AND INDIVIDUALS IN SCOTLAND
THAT ARE TO BE CONSULTED PRIOR TO AN APPLICATION
BEING MADE AND TO BE SERVED WITH A NOTICE OF
APPLICATION
SCHEDULE 7 — THOSE TO BE SERVED WITH NOTICE OF APPLICATION
The Scottish Ministers in exercise of powers conferred by sections 4(2), 8(1) and 27(6) of the
Transport and Works (Scotland) Act 2007(a) and of all other powers enabling them in that behalf,
hereby make the following Rules, a draft of which has, in accordance with section 27(4) and (5) of
that Act, been laid before and approved by resolution of the Scottish Parliament:
Citation and commencement
1. These Rules may be cited as the Transport and Works (Scotland) Act 2007
(Applications and Objections Procedure) Rules 2007 and shall come into force on [
].
Interpretation
2.—(1) In these Rules (unless the context otherwise requires) reference to sections
are references to sections of the Transport and Works (Scotland) Act 2007 and–
“the Act” means the Transport and Works (Scotland) Act 2007;
“address” includes any number or address used for the purposes of electronic transmission;
“apparatus” includes any structure for the lodging therein of apparatus or for gaining access to
apparatus;
“applicant” means a person making, or proposing to make, an application;
“application” means an application under section 4;
“banks” means banks, walls or embankments adjoining or confining, or constructed for the
purposes of or in connexion with, any channel or sea front, and includes all land between the
bank and low-watermark;
“benefited proprietors” means owners of benefited properties within the meaning of section
122(1) of the Title Conditions (Scotland) Act 2003.
“book of reference” has the meaning given in rule 10(9);
“code of construction practice” means a document containing the policy of the promoter and
proposals for compliance with the minimum standards of construction practice insofar as they
affect the environment, amenity and safety of local residents, businesses, the general public

(a)


368

B682827

2

DRAFT – 25 AUGUST 2006
and the physical surroundings and the natural and cultural heritage affected by or in the
vicinity of the proposed works;
“common or open space” has the same meaning as in the Acquisition of Land (Authorisation
Procedure) (Scotland) Act 1947;
“cycle track” has the same meaning as in the Roads (Scotland) Act 1984;
“the Directive” means Council Directive 85/337/EEC on the assessment of the effects of
certain public and private projects on the environment as amended by Council
Directive 97/11/EC and Directive 2003/35/EC of the European Parliament and of the Council;
“documents” includes photographs, drawings, maps and plans;
“environmental impact assessment” means an assessment, in accordance with Articles 5 to 10
of the Directive, of the likely impact upon the environment of the implementation of the works
included in any order in respect of which an application is being, or is to be, made;
“environmental statement” means a statement that contains –
(a) the information referred to in rule 9(1); and
(b) such of the information referred to in Schedule 2 to these Rules as may be reasonably be
required in order to assess the environmental effects of the proposed works and which the
applicant can, having regard in particular to current knowledge and methods of assessment,
can reasonably be required to compile,
and “the applicant’s statement of environmental information” means a statement submitted by
an applicant as the environmental statement in relation to the applicant’s application;
“expiry date for objections” means the date, being a date not less than 42 days after the date
on which the application in question is made, which the applicant specifies in the notice
published pursuant to rule 12(2) as the final date for making objections and
representations;
“local authority” means a council constituted under section 2 of the Local Government etc.
(Scotland) Act 1994;
“National Trust for Scotland” means the body as incorporated by the Order confirmed by the
National Trust for Scotland Order Confirmation Act , 1935
“Northern Lighthouse Board” means the organisation as established under section 195 of the
Merchant Shipping Act 1995;
“objection” has the meaning given by rule 19 and “objector” shall be construed accordingly;
“occupier” includes(a) a statutory undertaker (not being an owner) having a right to keep equipment on, in or over
land; and
(b) a person having the right to construct, maintain, at a specific position on an inland
waterway, a mooring post, gangway, landing stage or other erection or installation for a vessel
(not being anything which when not in use is normally carried on the vessel);
“operator” (a) in relation to a transport system, means any person carrying on an undertaking which
includes the system, or any part of it, or the provision of transport services on the system;
and
(b) in relation to an inland waterway, means a navigation authority or any other person who
has a duty or power under any enactment to conserve, maintain or improve the navigation of a
tidal water, not being a navigation authority or harbour authority
;
“owner” , in relation to land, has the same meaning as in the Acquisition of Land
(Authorisation Procedure (Scotland)_ Act 1947;
“planning authority” has the same meaning as in section 1 of the Town and Country Planning
(Scotland) Act 1997;
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“regional transport partnership” has the same meaning as in section 1 of the Transport
(Scotland) Act 2005;
“river” means any river (including any part of a river which is tidal or which has been
canalised), loch, lake, stream, burn, ditch, culvert, drain, sluice, weir or any other passage by
which water drains, but does not include –
(a) a canal or inland navigation which is not a canalised part of a river;
(b) a public sewer or a sewer or pipe used primarily for the drainage of a building or any
premises appurtenant to a building, or of a road;
“roads authority” has the same meaning as in the Roads (Scotland) Act 1984;
“scoping opinion” has the meaning given in rule 6(1);
“Scottish Environment LINK” means the company limited by guarantee with that name and
registered with the company number SC250899;
“screening decision” has the meaning given in rule 5(3);
“statutory undertaker” has the same meaning as in section 214(1) of the Town and Country
Planning (Scotland) Act 1997 or a universal service provider within the meaning of the Postal
Services Act 2000;
“tidal waters” means such part of –
(a) the territorial sea adjacent to the United Kingdom; and
(b) the internal waters of the United Kingdom insofar as they are tidal or constitute part of the
sea, as lie within the Scottish area (within the meaning of article 1 (20 of the Civil Jurisdiction
(Offshore Activities) Order 1987;
“transport system” means any system using a mode of guided transport authorised by an order
under section 1;
“works” means any works that may be authorised by an order made under section 1 but in
rules 5, 6, 9 and 14 and in paragraphs 4 to 6, 9, 14(i), 26 and 27 of Schedule 1 to these Rules,
shall also include any matter that may be authorised by such an order; and
“works affecting”, in relation to any land, means works proposed to carried out in, on, over or
adjacent to that land.
(2) Where these Rules require that notice be served, published or displayed in a prescribed
form, the notice shall be served, published or displayed (as the case may be) duly completed–
(a) in that form;
(b) in a version of that form adapted to meet the circumstances of the particular case; or
(c) in a form which has substantially the same effect as that form (whether the form is
adopted or not) and except where these Rules require that the notice in question be
published in a newspaper, duly signed by or on behalf of the person required to serve the
notice.
Pre-application documentation
3.—(1) The applicant shall send to the Scottish Ministers not later than 42 days
before making an application–
(a) a draft of the proposed order;
(b) a draft of the explanatory memorandum to the order; and
(c) the statement in respect of legislative competence specified in rule 8(2)(d),
and the Scottish Ministers shall after review provide comment to the applicant on the suitability of
the documentation and may direct the applicant to comply with rules that would not otherwise
apply.
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(2) Where an applicant has sent drafts to the Scottish Ministers in accordance with the
provisions of paragraph (1) but subsequently amends any of those drafts the applicant shall not be
required to send any amended drafts to the Scottish Ministers unless the applicant is of the opinion
that the revision substantially alters or is material to the nature and effect of the proposed order.
(3) The applicant shall send not later than 42 days before making the application copies of the
applicant’s statement of environmental information and the code of construction practice to–
(a) the Scottish Ministers;
(b) the Scottish Environment Protection Agency;
(c) Scottish Natural Heritage,
who shall within 28 days of receipt review these documents and provide comment to the applicant
on the suitability of the applicant’s statements of environmental information by not later than
28 days after receipt.
Provision of environmental information
4.—(1) Where an applicant at any time serves notice on any of those named in
column 2 of schedule 5 to these Rules which is not a Scottish public authority or a
UK public authority within the meaning of regulation 2(1) of the Environmental
Information (Scotland) Regulations 2004(a) that for the purposes of the proposed
application the applicant wishes to be provided with environmental information–
(a) the recipient of the notice so served, if so requested in writing by the applicant, shall
provide to the applicant any information which the recipient has and which either the recipient
or the applicant considers relevant to a screening decision (if that decision has not yet been
made) or to the preparation of the environmental statement; and
(b) in the event of the recipient failing to provide such information before the end of the period
of 42 days beginning with the date of such request the Scottish Ministers may (upon being
requested to do so by the applicant) direct the recipient to provide the information and the
recipient shall, upon receipt of such a direction, provide the information within the time period
specified in such a direction.
(2) The recipient of the notice may seek reimbursement from the applicant of any reasonable
costs associated with the provision of information.
The requirement for environmental statement and screening decisions
5.—(1) An applicant shall when making an application submit an applicant’s
statement of environmental information with that application in relation to any
proposed works which are to be covered by that application, if those works constitute a
project which is of a type mentioned in Annex I, or, subject to paragraph (2), Annex II
to the Directive.
(2) Where the proposed works constitute a project of a type mentioned in Annex II to the
Directive, an applicant is not required to submit an applicant’s statement of environmental
information if the Scottish Ministers have, under paragraph 15, notified the applicant that an
environmental impact assessment is not required in relation to those works.
(3) Before making an application (other than an application relating to works constituting a
project which is of a type mentioned in Annex I to the Directive), an applicant may make a request
in writing to the Scottish Ministers for a decision as to whether or not an environmental impact
assessment of the proposed works covered by the application is required (“a screening decision”).
(4) A request made pursuant to paragraph (3) shall be accompanied by–
(a) a plan sufficient to identify the land affected by the works in question;
(b) a brief description of the nature and purpose of the proposed works; and
(c) a brief description of the possible effects on the environment of the works,
(a)
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and may include such other information as the applicant wishes to provide.
(5) If the Scottish Ministers consider that the information provided by an applicant in or with a
request made under paragraph (3) is insufficient to enable the Scottish Ministers to make a
screening decision the Scottish Ministers may, not late than 28 days after receiving the request,
notify the applicant in writing of the additional information that the Scottish Ministers consider
they require in order to make that decision.
(6) On receiving notification under paragraph (5) the applicant shall provide the Scottish
Ministers with such of the additional information specified in that notification as the applicant is
reasonably able to supply, and where any of the additional information so specified is not
provided, a written explanation as to why the applicant is unable to provide the information.
(7) The Scottish Ministers shall not give a screening decision in response to a request under
paragraph (3) until they have given noticed to, and invited the views of, the following bodies–
(a) every planning authority in whose area the works would be carried out were the order for
which the applicant proposes to apply to be made;
(b) every National Park authority in whose area the works would be carried out were the
order for which the applicant proposes to apply to be made;
(c) the Scottish Environment Protection Agency;
(d) Scottish Natural Heritage; and
(e) any other body promoting environmental protection being a charity registered under the
Charities and Trustee Investment (Scotland) application which the Scottish Ministers
consider is likely to hold relevant information,
of the intention of the applicant to make that request and shall include in each such notice the
information to be included by virtue of paragraph (3) in a request for a screening decision. Any
body, falling within paragraph (7)(a) to (d) which is the recipient of a notice served under
paragraph (7) shall, not later than 42 days after receiving that notice, provide the Scottish
Ministers with a written opinion as to whether or not, in the view of the recipient, the works in
question should be the subject of an environmental impact assessment.
(8) Any body, falling within paragraph (7)(e) which is the recipient of a notice served under
paragraph (7) may, not later than 42 days after receiving that notice, provide the Scottish Ministers
with a written opinion as to whether or not, in the view of the recipient, the works in question
should be the subject of an environmental impact assessment.
(9) Where a request for a screening decision relates to an order which would, if made, authorise
works which for the purposes of the Directive could constitute two or more projects which are not
interdependent, the Scottish Ministers may, if they consider it expedient, treat each such project
separately for the purposes of this rule and, in such a case, the references in this rule to works shall
be construed as relating to each such project separately, and the references to the screening
decision shall be construed as relating to such a decision in relation to each such project.
(10) In making a screening decision, the Scottish Ministers shall take into account the selection
criteria set out in Annex III to the Directive.
(11) If the Scottish Ministers consider that the works in question are likely to have a significant
effect on the environment if carried out, their screening decision shall be that an environmental
impact assessment of the works is required.
(12) The Scottish Ministers shall notify the applicant of their screening decision not later than
42 days after receipt of the request made pursuant to paragraph (3) or, where a notification has
been given under paragraph (5), not later than 42 days after receiving the further information that
the applicant is required to supply by virtue of paragraph (6).
(13) If the Scottish Ministers decide that an environmental impact assessment of the works is
required, they shall give reasons for that decision in the notification given under paragraph (13)
and shall publicise notice of the decision in the Edinburgh Gazette and in such newspaper as they
consider appropriate.
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Scoping opinion
6.—(1) Before submitting an application in relation to works for which an
environmental impact assessment is or may be required, the applicant may make a
request in writing to ask the Scottish Ministers for an opinion in writing as to the
information to be provided in the environmental statement (a “scoping opinion”).
(2) A request under paragraph (1) shall be accompanied by–
(a) a plan sufficient to identify the land affected by the works in question;
(b) a brief description of the nature and purpose of the proposed works; and
(c) a brief description of the possible effects on the environment of the works,
and may include such other information as the applicant wishes to provide.
(3) On receiving a request under paragraph (1), if the Scottish Ministers consider that the
applicant has not provided sufficient information to enable them to give a scoping opinion, they
shall not later than 28 days after receiving the request, notify the applicant in writing of the
additional information that they consider necessary to enable them to give that opinion.
(4) The Scottish Ministers shall not give a scoping opinion in response to a request under
paragraph (1) until they have consulted the applicant and the following bodies–
(a) every planning authority in whose area the works would be carried out were the order for
which the applicant proposes to apply to be made;
(b) every National Park authority in whose area the works would be carried out were the
order for which the applicant proposes to apply to be made;
(c) the Scottish Environment Protection Agency;
(d) Scottish Natural Heritage; and
(e) any other body promoting environmental protection, being a charity registered under the
Charities and Trustee Investments (Scotland) Act 2005 which the Scottish Ministers
consider is likely to have interest in the application.
(5) In forming a scoping opinion the Scottish Ministers shall take into account–
(a) the specific characteristics of the works in question;
(b) the specific characteristics of works of the type concerned; and
(c) the environmental features likely to be affected by the works.
(6) Subject to paragraph (7), the Scottish Ministers shall notify the applicant who made the
request under paragraph (1) of the Scottish Ministers’ scoping opinion not later than 42 days after
receipt of that request or, where the Scottish Ministers have given a notification under
paragraph (3), 42 days after receipt of the additional information mentioned in that notification.
(7) Where an applicant makes a request for a scoping opinion under paragraph (1) at the same
time as the making of a request for a screening decision pursuant to rule 5(3) in relation to the
same proposed works, or after the applicant has made a request for such a screening decision but
before the Scottish Ministers have notified the applicant of the screening decision in relation to the
works, the Scottish Ministers shall notify the applicant of the Scottish Ministers’ scoping opinion
not later than 42 days after the date on which the Scottish Ministers notify the applicant of the
Scottish Ministers’ screening decision.
(8) Where the Scottish Ministers have given a scoping opinion to an applicant they shall not be
precluded from requiring that applicant to provide further information in connection with any
applicant’s statement of environmental information that may be submitted by that applicant in
connection with an application relating to the same, or substantially the same, works as were
referred to in that scoping opinion.
(9) Where the Scottish Ministers have given a scoping opinion to the applicant they shall within
14 days of notification under paragraph (6) publish that scoping opinion in the Edinburgh Gazette
and in such newspaper as they consider appropriate.
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Form of application
7.—(1) An application for an order to be made under section 1 shall be made in
writing, dated and shall be addressed to the Scottish Ministers.
(2) In the application, the applicant shall give the name and the address to which all requests for
further information, notices or other documents required to be served upon the applicant under the
Act or these Rules are to be sent.
(3) The application shall be signed by the applicant or by the duly authorised agent of the
applicant.
Documents accompanying application
8.—(1) The applicant shall submit with an application 3 copies of that application.
(2) The applicant shall submit with the application 4 copies of each of the following documents–
(a) a draft of the proposed order;
(b) a memorandum that explains the purpose and effect of each section and schedule in the
draft order;
(c) a memorandum setting out the policy objectives of the draft order including any
alternative approach considered and the reason for rejection, and a statement as to
whether the proposed project is in accordance with the public interest and/or publicly
stated policies;
(d) a statement that, in the view of the applicant, the provisions in the proposed order are
within the legislative competence of the Scottish Parliament.
(e) a report of fact summarising the arrangements made by the applicant in relation to the
notification, discussion, consultation, presentation and advertising of the proposals
including confirmation that the applicant has consulted every Member of the Scottish
Parliament in whose constituency or regional constituency works to which the proposed
order relates, all those named in column (2) of the table in Schedule 5 to these Rules
where authority is sought for works or other matters described in column (1) of that table
and those named within Schedule 6, or if not, an explanation of why not;
(f) if the applicant is not an individual or a company regulated by the Companies Act 1985 a
declaration as to the status of the applicant;
(g) a list of all consents, permissions or licences required under other enactments for the
purposes of the powers sought in the application, which at the date of the application are
being sought or which have been obtained or refused, specifying for each relevant
consent, permission or licence–
(i) from whom the consent, permission or licence is or was required;
(ii) the date of the application, or of the grant or refusal of the consent, permission or
licence (as the case may be); and
(iii) the reference number (if any) of the application;
(h) any screening decision made or direction given by the Scottish Ministers under rule 5,
any scoping opinion given by the Scottish Ministers under rule 6 and, in a case where the
proposed works are to be subject to an environmental impact assessment, the applicant’s
statement of environmental information;
(i) a non-technical summary of the applicant’s statement of environmental information,
confirmation that the environmental statement has been subject to review by those parties
specified in rule 3(3) and any comments that they might have made in respect of the
report;
(j) a code of construction practice, confirmation that the code has been made subject to
review by those parties specified in rule 3(3) and any comments that they might have
made in respect of the code and a report on the extent to which the code has been subject
to consultation with the relevant parties specified in rule 10(9)(a), (b) and (c);
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(k) any waiver given by the Scottish Ministers to the production of any documents and any
direction made under rule 16;
(3) When making an application for an order the applicant shall submit with the application–
(a) the applicant’s proposals for funding the cost of implementing the order; and
(b) where the application is for an order containing proposals to carry out works–
(i) the plans and sections described in paragraphs (6) and (7) of rule 10; and
(ii) an estimate of the cost of carrying out the works provided for in the proposed order
(4) Subject to paragraph (5), in the case of an application for an order authorising the
compulsory acquisition of land, or the right to use land, or to carry out protective works to
buildings or structures, or the compulsory extinguishment of servitudes and other private rights
over land (including private rights of navigation over water), the applicant shall submit with the
application the plan and the book of reference respectively described in paragraphs (7) and (9) of
rule 10.
(5) In the case of an application for an order providing for the extinguishment or diversion of
rights of way over a footpath, bridleway or cycle track, the applicant shall submit with the
application a map of a scale not smaller than 1:2500 on which the path, way or track concerned,
and, in the case of a diversion, the new path, way or track, is clearly delineated.
(6) Where the applicant seeks a direction from the Scottish Ministers under section 57(2A) of
the Town and Country Planning (Scotland) Act 1997(b) that planning permission shall be deemed
to be granted for the development provided for in the proposed order, the applicant shall submit
with the application–
(a) a request in writing specifying the development for which the direction for such
permission is sought;
(b) a statement of any proposed planning conditions;
(c) a statement of any matters which are intended to be reserved for subsequent approval by
the planning authority;
(d) in respect of those matters not intended to be reserved for subsequent approval by the
planning authority, such further documents as have not otherwise been submitted with the
application and which are necessary to support the request for the direction.
(7) Where the applicant seeks the consent of the Scottish Ministers–
(a) under section 10(2A) of the Planning (Hazardous Substances) (Scotland) Act 1997 that
hazardous substances consent shall be deemed to be granted for the development
provided for in the proposed order, the applicant shall submit with the application–
(i) a site map that shall be a map reproduced from, or based upon, an Ordinance Survey
map with a scale of not less than 1:10,000 which identifies the land to which the
application relates and shows National Grid lines and reference numbers; and
(ii) a substance location map that shall be a plan of the land to which the application
relates drawn to a scale of not less than 1:25,000 which identifies–
(aa)

any area of the site intended to be used for the storage of the substance;

(bb)

where the substance is to be used in a manufacturing, treatment or other
industrial process, the location of the major items of plan involved in that
process in which the substance will be present; and

(cc)

access points to and from the land.

(8) The applicant shall, not later than 14 days after the date of the application, submit to the
Scottish Ministers a statement providing–

(b)
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(i) the notice issued under rule 12 and the date of publication and the title of the
newspaper or newspapers in addition to the Edinburgh Gazette in which the notice
was placed;
(ii) the date on which the issue, in person or by mail, of the notice to individuals within
the book of reference was completed.
(9) The applicant, as and when requested to do so by the Scottish Ministers, shall make available
to the Scottish Ministers copies of the notice placed within all or any of the newspapers.
(10) Where the Scottish Ministers are of the opinion that any of the information submitted
pursuant to this rule, other than the applicant’s statement of environmental information is not
adequate for its purpose the Scottish Ministers may within 14 days of receipt of an application–
(a) direct the applicant to provide further information; and
(b) where the Scottish Ministers make such a direction they may require the applicant to
comply with any of the provisions of rule 11 and 12 in respect of the further information
required(c).
Environmental statements: provision of information
9.—(1) An environmental statement submitted in connection with an application
shall include–
(a) a description of the project comprising information on the site, design and size of the
proposed works;
(b) a description of the measures proposed to be taken in order to avoid, reduce and, if
possible, remedy any significant adverse effects on the environment of the proposed
works;
(c) the data required to identify and assess the main effects which the proposed works are
likely to have on the environment;
(d) an outline of the main alternatives to the proposed works studied by the applicant and an
indication of the main reason for his choice, taking into account the environmental
effects.
(2) An environmental statement submitted in connection with an application shall, subject to
paragraph (3), also include so much of the information specified in Schedule 2 to these Rules as is
relevant to the proposed works.
(3) Where the Scottish Ministers have given a scoping opinion in relation to the application, the
environmental statement in relation to that application need include only the information specified
in that scoping opinion.
Plans, sections and book of reference
10.—(1) The plans referred to in rule 8(3)(b) are–
(a) a plan drawn to a suitable scale not smaller than 1:50000 showing clearly the location of
any works and, if provision is made for such works in the proposed order, in particular
the general line of the route of any works that are of a linear nature and the general
location, in relation to the coast, a river bank or an inland waterway, of works that might
affect navigation rights;
(b) a plan drawn to a suitable scale not smaller than 1:2500 showing clearly in relation to
existing features, the location, the alignment, if any, and (subject to paragraph (5)) limits
of deviation of the works described or for which provision is made in the proposed order;
(c) a plan not smaller than 1:2500 showing clearly any land–
(i)

over which it is proposed to acquire powers of compulsory acquisition or any
right to use the land or to carry out protective works to buildings;

(c)
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(ii)

in relation to which it is proposed that servitude and other rights (including
private rights of navigation over water) shall be extinguished;

(iii)

of which the applicant is the sole owner and occupier and which it is proposed
shall be used for the purposes of the proposed order; or

(iv)

in which subsists a Crown interest, whether or not there are interests in such
land, and which it is proposed shall be used for the purposes of the proposed
order.

(2) All plans and sections may be submitted in black and white and shall be stated in metric
units and shall be drawn to a larger scale than the minimum prescribed if it is necessary to achieve
reasonable clarity and accuracy.
(3) All plans relating to land shall contain a reference to the National Grid base and any other
plans shall contain the latitude and longitude of the proposed works.
(4) An applicant may in writing request the Scottish Ministers to direct that the scale of plans
and sections referred to in paragraph 1 be varied and the Scottish Ministers may so direct if
satisfied that the request is reasonable and appropriate.
(5) Where the proposed order includes a power to make a lateral deviation from the line of any
proposed works the limits of deviation shall be clearly shown in the plan (a) above.
(6) Subject to paragraph (8) the sections referred to in rule 8(3)(b), shall have a vertical scale not
smaller than 1:500 and showing by reference to Ordnance Survey or Chart datum–
(a) on the same horizontal scale as the plan described at paragraph 1(a) the levels of the
proposed works, including in particular where relevant–
(i) ground levels;
(ii) the height of every intended bridge, aquaduct, viaduct, embankment and elevated
guideway;
(iii) the depth of every intended cutting and tunnel;
(iv) the levels of the bed of any tidal waters or inland waterways where works are
proposed; and
(v) the height of every structure or device intended to be erected above, on or below the
surface of, or on or beneath the bed of the tidal waters or inland waterway.
(b) on a horizontal scale not smaller than 1:500 the span and vertical clearance of every
intended bridge, aquaduct, viaduct, gantry and other structure or device above ground
level for which provision is made in the proposed order;
(c) in cross-section on a horizontal scale not smaller than 1:500 the depths and water levels
of every intended inland waterway for which provision is made in the proposed order;
(d) in cross-section on a horizontal scale not smaller than 1:500 every intended tunnel for
which provision is made in the proposed order;
(e) on a horizontal scale not smaller than 1:500 any altered gradient of a carriageway or a
way forming part of a guided transport system on either side of every level crossing,
bridge tunnel or underpass which would carry the carriageway or way or through which it
should pass, for which provision is made in the proposed order.
(7) Subject to paragraph (8) the plan referred to in rule 8(4) is a plan drawn to a suitable scale
not smaller than 1:2500 (and which may be the plan described in paragraph 1(a) above) showing
clearly any land(a) over which it is proposed to acquire powers of compulsory acquisition, or any right to use
the land or to carry out protective works to buildings or structures;
(b) in relation to which it is proposed that servitudes and other private rights (including
private rights of navigation over water) shall be extinguished;
(c) of which the applicant is the sole owner and occupier, and which it is proposed shall be
used for the purposes of the order for which application is being made; or
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(d) in which there subsists a Crown interest, whether or not there are other interests in such
land and which it is proposed shall be used for the purposes of the proposed order.
(8) An applicant may in writing request the Scottish Ministers to direct that the scale for the
plans and sections referred to in paragraphs (1), (6) and (7) be varied and the Scottish Ministers
may so direct where they are satisfied that such a request is reasonable and appropriate.
(9) The book of reference referred to in rule 8(4) is a book which refers to the plan described in
paragraph (7) and which–
(a) contains the names of all those who were, at the beginning of 28 days ending on the date
of the application, owners, tenants or occupiers of the land and any benefited proprietors
which it is proposed shall be subject to–
(i) powers of compulsory acquisition;
(ii) rights to use land, including the rights to attach equipment to buildings;
(iii) rights to carry out protective works to buildings or structures.
(b) contains the names of all those who were at the beginning of that period entitled to enjoy
servitudes and other private rights over land (including private rights of navigation over
water) which it is proposed shall be suspended or extinguished;
(c) where there is a Crown interest in the land, which it is proposed shall be used for the
purposes of the order for which application is being made, specifies the owner of that
interest;
(d) specifies land–
(i) which is common or open space;
(ii) which is land held by the National Trust for Scotland;
(iii) which is within an area designated as a National Park by a designation order made by
the Scottish Ministers under section 6(1) of the National Parks (Scotland) Act 2000;
(iv) which has been notified under section 3(1) or 5(1) of the Nature Conservation
(Scotland) Act 2004(d) as a site of special scientific interest;
(v) which is within an European site or an European marine site as those expressions are
defined in regulations 2(1) and 10(1) of the Conservation (Natural Habitats etc.)
Regulations 1994;
(vi) which is property appearing on the World Heritage List kept under article 11(2) of
the UNESCO Convention for the Protection of World Cultural and Natural Heritage;
(vii) which is provided as a local nature reserve by a local authority under the National
Parks and Access to the Countryside Act 1949 or which is within a local nature
conservation site administered by or on behalf of a local authority.
(viii) which is a garden or designed landscape identified in the Inventory of Gardens and
Designed Landscapes in Scotland by Historic Scotland;
(ix) which is land within 3 km of land as designated under paragraphs (i) – (viii) above;
(x) which is a scheduled monument under section 1(1) of the Ancient Monuments and
Archaeological Areas Act 1979(e);
(xi) on which there is a listed building within the meaning of section 1(4) of the Planning
(Listed buildings and Conservation Areas) (Scotland) Act 1997(f);
(xii) for which other land is to be given in exchange;
(xiii) that is to be given in exchange for other land;
(e) specifies for each plot of land identified in it and within which it is intended that all or
part of the proposed works, or any part of the proposed works, shall be carried out, the
area in square metres of that plot.
(d) 2004 asp 6.
(e) 1979 c.46.
(f) 1997 c.9.
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(10) Where provision is made in the proposed order for any works which are–
(a) Proposed to be formed or constructed for the accommodation of an owner or occupier of
land adjacent to a proposed transport system or inland waterway; or
(b) Ancillary to a proposed transport system or inland waterway, the applicant shall not be
obliged to show them as required by paragraphs (1) and (6) but shall give such indication
of them as is reasonably practicable.
(11) Where the name of the owner, occupier, lessee or heritable creditor of land or benefited
proprietors or persons with mineral rights cannot be ascertained after reasonable enquiry has been
made the applicant shall not be obliged to specify such information in the book of reference but
shall clearly indicate in the book of reference that this information has or might have been omitted.
(12) Subject to paragraph (11), where the applicant has made all reasonable enquiries in order to
attempt to obtain the information mentioned in paragraph (9) the application shall not be
invalidated by reason only of an error in, or the omission of information from, the book of
reference.
Deposit of copy application etc. with others
11.—(1) The applicant shall serve a copy of the application and of every document
that these Rules require shall accompany it upon–
(a) every local authority, regional transport partnership and National Park Authority in
whose area a transport system, inland waterway or other works to which the application
relates is or are (or is or are to be) situated or, where the application relates only to a part
of such a system, waterway or works, upon every local authority, regional transport
partnership and National Park Authority in whose area such a part is (or is to be) situated;
(b) every Member of the Scottish Parliament in whose constituency or regional constituency,
as the case may be, works to which the application relates is or are (or is or are to be)
situated,
and shall deposit copies of the application, those documents and that statement in the library of the
Scottish Parliament.
(2) Where the application relates to work that is in inland waters the applicant shall serve a copy
of the application and of every document (other than a copy of a document) which is required by
these Rules to accompany it, upon the Northern Lighthouse Board.
(3) In the case of an application for an order authorising the works or other matters specified in
any of the categories in column (1) of the table in Schedule 5 to these Rules, the applicant shall
serve upon those named against such category in column (2) of that table a copy of the application
and copies of the relevant documents.
(4) The applicant shall serve a copy of the application and copies of the relevant documents on
Scottish Environment LINK and on any other body not mentioned in Schedule 5 to these Rules
which the Scottish Ministers consider is likely to have an interest in the application by reason of
its specific environmental responsibilities.
(5) The applicant shall not be obliged by virtue of this rule to serve upon anyone more than
one copy of the same document.
(6) The applicant shall be obliged to serve upon anyone a copy of all the documents under rule 8
submitted with the application to those within paragraphs(1) to (4) unless an intended recipient has
confirmed in writing that the applicant shall not be required to serve on the recipient all or some of
the relevant documents.
(7) All documents required to be served upon anyone by virtue of this rule shall be so served not
later than 14 days after the making of the application and the applicant shall in a covering letter
specify the capacity in which the recipient is served, the expiry date for objections and the address
to which an objection or other representation is to be sent.
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Publicity for application
12.—(1) The applicant shall, after the application has been made, publish in the
Edinburgh Gazette (and, if the application relates to works in inland waters in Lloyd’s
List) a notice of the application, which shall–
(a) state the name of the applicant and the address given pursuant to rule 7(2);
(b) state that the application has been made to the Scottish Ministers
(c) state whether the application is subject to an environmental impact assessment
(d) summarise the main proposals and specify the location of the proposed works (if any);
and
(e) state the address to which objections or other representations are to be sent and the expiry
date for objections.
(2) The applicant shall publish, in the newspapers described in paragraph (3), a notice in the
form of Form [ ] in Schedule 3 to these Rules, such notice to be published on at least two separate
occasions, the first publication of which may not be made earlier than the date of application and
the second or if more than two, the last to be not more than 14 days after the date of the
application.
(3) The newspapers referred to in paragraph (2) are–
(a) in the case of an application relating to works situated, or proposed to be carried out, in
tidal waters and not lying within the area of a local authority, at least one newspaper
circulating in the area in each relevant coastal authority; and
(b) in every other case, at least one newspaper circulating in each area in which the proposals
contained in the application are intended to have effect.
(4) In the case of an application for an order authorising the works or other matters specified in
any of the categories in column (1) of the table in Schedule 7 to these Rules, the applicant shall, as
soon as reasonably practical be after the application has been made, serve upon those named
against each category in column (2) of that table a notice containing the information specified in
paragraph (5), and every notice served under the provisions of this paragraph shall state the
capacity (or, if there is more than one, the capacities) in which the recipient of the notice is served.
(5) The information referred to in paragraph (4) is–
(a) the name of the applicant;
(b) the date when the application was made to the Scottish Ministers, and the address to
which objections or other representations are to be sent;
(c) a statement as to whether the application is subject to an environmental impact
assessment;
(d) a summary of the matters for which provision is to be made in the order for which
application has been made (including, in a case to which paragraph (6) or (7) of rule 8
applies, a statement that planning permission or any other consent, permission or licence
as the case may be, has been sought);
(e) the names of all places, which shall be places within the area to which the proposals in
the proposed order relate (or as close as reasonably practicable to that area) where a copy
of the application and of the documents which are required by these Rules to accompany
it may be inspected free of charge at all reasonable hours until the expiry date for
objections;
(f) the address of a website where copies of the application and of the documents which are
required by these Rules to accompany it may be inspected, pursuant to paragraph (7); and
(g) a statement that, until that date, any objection to the making of the order, or any other
representation in relation to it, may be made in writing, stating the grounds for the
objection or other representation, to the Scottish Ministers at the address specified
pursuant to sub-paragraph (b),
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but in the case of a notice required to be published in a newspaper it shall not be necessary for the
notice to include any information pursuant to paragraph (d) or (e) concerning a proposal contained
in the application which is not relevant to the area in which the newspaper circulates.
(6) The applicant shall as soon as reasonably practicable after the application has been made,
place a copy of the application and any accompanying documents as defined in these rules and all
relevant information relating to the representation process in a library or libraries or such other
publicly accessible buildings as the Scottish Ministers may direct situated within the area to which
the proposals in the proposed order relate (or as close as reasonably practicable to that area).
(7) The applicant shall as soon as reasonably practicable after the application has been made,
place on a website the application documents and all relevant information about the representation
and objection process.
(8) The applicant shall provide the Scottish Ministers with a notice as set out in Form [
place on the Scottish Executive website.

] to

(9) In the case of an application for an order authorising works the applicant shall, as soon as
reasonably practicable after the application has been made, display a notice in the form of Form [ ]
in Schedule 3 to these Rules upon, or as close as reasonably practicable to, the proposed sites of
those works at a place accessible to the public and, where the order for which application has been
made would include linear works exceeding 5 kilometres in length, such a notice shall be
displayed at intervals of not more than 5 kilometres along the whole of the proposed route of the
works except where this is impracticable due to the land in question being covered by water.
(10) Where an order for which application has been made would authorise–
(a) the extinguishment or diversion (whether such diversion would be permanent or
temporary) of a public right of way; or
(b) the stopping-up or diversion of a road, or a restriction on the use of the road by any
person or traffic, whether such stopping-up, diversion or restriction would be permanent
or, in the case of a road specifically named in the proposed order, temporary,
the applicant shall, as soon as reasonably practicable after the application has been made, display a
notice in the form of Form [ ] in Schedule 3 to these Rules, upon the right of way or road at, or as
close as is reasonably practicable to, each point of extinguishment, diversion, stopping-up or
restriction.
.
(11) The applicant shall take all reasonable steps to ensure that every notice displayed under the
provisions of paragraphs (6), (7) and (9) shall continue to be displayed in a legible form until the
expiry date for objections and shall be removed not later than 7 days after the expiry date for
objections.
(12) The applicant shall supply a copy of the application, or of any document that these Rules
require shall accompany an application, to any person who requests such a copy, subject to the
payment by that person of a reasonable charge for the provision of that copy, and the applicant
shall ensure that information as to how such copies may be obtained is displayed at every place at
which copies of the application and those documents are made available for inspection.
Notices to owners and occupiers
13.—(1) The applicant shall, not later than 14 days, after the application has been
made serve a notice in the form of Form [ ] in Schedule 3 to these Rules (in this rule
referred to as “Form [ ]”) upon all those, other than the applicant and the owner of any
Crown interest, named in the book of reference described in rule 10 (9).
(2) In every case to which the provisions of rule 10(11) apply, the applicant shall, not later than
14 days after the application has been made, serve a notice in the form of Form [ ] in the manner
provided by section 19(5).
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Developments likely to have significant effects on the environment of another part of the
United Kingdom or certain other states
14.—(1) This rule applies where an application for an order under section 1 has been
made and–
(a) it appears to the Scottish Ministers that the application relates to proposed developments
which would be likely to have significant effects on the environment in England, Wales,
Northern Ireland, the Isle of Man or the Channel Islands;
(b) it appears to the Scottish Ministers that the application relates to proposed works which
would be likely to have significant effects on the environment of another Member State;
or
(c) another Member State whose environment is likely to be affected significantly by the
proposed works to which the application relates requests information relating to the
application.
(2) In a case falling within paragraph (1)(a) the applicant shall publish, if so directed by the
Scottish Ministers the information specified in paragraphs (1)(a) to (e) and (5)(d) and (e) of
rule 12 in such newspapers circulating in the place in question as the Scottish Ministers may
specify.
(3) In a case falling within paragraph (1)(b) or (c), the Scottish Ministers shall–
(a) send the information mentioned in paragraph (5) to the Member State in question as soon
as reasonably practicable and in any event no later than–
(i) 14 days after the date of application; or
(ii) in a case falling within paragraph (1)(c), no later than 7 days after receiving a request
from the Member State in question; and
(b) give the Member State in question a reasonable time in which to indicate whether it
wishes to participate in the procedure for consideration of the application.
(4) The Scottish Ministers shall direct the applicant to take such steps as the Scottish Ministers
consider necessary to ensure that the public is informed that the project is likely to have significant
effects on the environment of another Member State and that the provisions of this rule apply.
(5) The information referred to in paragraph (3)(a) is–
(a) a description of the proposed works, together with any information the Scottish Ministers
have in connection with the application as to the possible significant effects of the works
on the environment of the Member State in question; and
(b) information on the nature of the decision which may be taken.
(6) Where a Member State has indicated, in accordance with paragraph (3)(b), that it wishes to
participate in the procedure for the consideration of the application the Scottish Ministers shall, as
soon as reasonably possible, send to the State in question (in so far as these documents and
information have not already been supplied to that State)–
(a) a copy of the application;
(b) a copy of the applicant’s statement of environmental information; and
(c) any relevant information regarding the procedure for the consideration of the application
and for undertaking an environmental impact assessment of the proposed works in
question.
(7) In a case falling within paragraph (1)(b) or (c), the Scottish Ministers shall also–
(a) arrange for the documents and other information referred to in paragraphs (5) and (6) to
be made available, within a reasonable time, to the authorities referred to in Article 6(1)
of the Directive and to the members of the public in the territory of the Member State
which is likely to be significantly affected;
(b) ensure that those authorities and members of the public concerned are given an
opportunity, before any order is made authorising the works in question, to forward to the
Scottish Ministers, within a reasonable time, their opinion on the information supplied;
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(c) enter into consultations with the Member State in question, regarding any potential
significant effects of the proposed works on the environment of that Member State, the
measures envisaged to reduce or eliminate such effects and such other matters relating to
the proposed works as may be relevant to that Member State; and
(d) provide, in agreement with other Member States, a reasonable period of time for such
consultations to take place before taking any decision as to whether or not to make the
order in question.
(8) Where a Member State has been consulted in accordance with paragraph (7)(c), the Scottish
Ministers shall inform that Member State of their decision as to whether or not the order in
question should be made and shall send to that Member State a statement of–
(a) the content of the decision and any conditions attached to the decision;
(b) the main reasons for the decision and considerations on which it is based including the
public participation process; and
(c) a description, where relevant, of the main measures that the applicant is to be required to
take in order to avoid, reduce and, if possible, remedy any major adverse environmental
effects of the works.
Further information and notices
15.—(1) Where, in the opinion of the Scottish Ministers, the applicant’s statement of
environmental information should contain any additional information in order to
constitute an environmental statement for the purposes of the application in question,
the Scottish Ministers shall direct the applicant to supply that information.
(2) Without prejudice to paragraph (1), the Scottish Ministers when considering an application
in relation to which an applicant’s statement of environmental information has been provided, may
direct the applicant to provide such further information as may be specified concerning any matter
which is required to be, or may be, dealt with in the environmental statement.
(3) Where any such direction as is mentioned in paragraph (1) or (2) has been given by the
Scottish Ministers, the applicant shall comply with the requirements of that direction within such
period as may be specified in that direction by the Scottish Ministers or if no such period is
specified as soon as is reasonably practicable to do so.
(4) Where information is provided by the applicant pursuant to paragraphs (1) to (3), the
applicant shall–
(a) publish, in the newspapers prescribed by rule 12(3) circulating in the areas to which the
information is relevant, a notice in the form of Form [ ] in Schedule 3 to these Rules;
(b) serve a copy of the information on each person on whom, in accordance with these Rules,
a copy of the applicant’s statement of environmental information was served;
(c) provide a copy or an additional copy of the information, or any part of the information, to
any person who requests it, subject to the payment by that person of a reasonable charge
for the provision of any such copy or additional copy; and
(d) provide the Scottish Ministers with 4 copies of the information.
(5) The Scottish Ministers may direct an applicant to produce such evidence to verify any
information in the applicant’s statement of environmental information or in any further
information provided as a consequence of a direction given under paragraph (1) or (2) as the
Scottish Ministers may require.
(6) Where, after making an application, an applicant submits further environmental information
in relation to that application otherwise than in pursuance of a direction under paragraph (1) or (2),
the Scottish Ministers may require the applicant to comply with the steps set out in paragraph (4)
in respect of that further information, unless that information is provided for the purpose of a
public local inquiry into the application and is required to be made available for public inspection
pursuant to rules made under section 10 of the Act.
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Waiver of requirements in relation to applications
16.—(1) An applicant may at any time before or after making an application submit
a request in writing to the Scottish Ministers for a direction that any provision
contained in rules 3, 7, 8 (other than paragraph (2)(h) of rule 8) and 10 to 13 shall not
apply (or shall apply in part only) to an application the applicant has made or proposes
to make.
(2) A request made under paragraph (1) shall give reasons for the request.
(3) Where a request is made under paragraph (1) the Scottish Ministers may, being satisfied of
the reasons of the applicant not to comply with any provision contained in the rules mentioned in
paragraph (1)–
(a) direct that the provision in question shall not apply, or shall apply in part only, to the
application in question; and
(b) whether or not a direction has been given pursuant to sub-paragraph (a), direct that the
applicant shall comply with the provision in question, or any part of it, at such later date
as may be specified in the direction.
Fees for applications
17. [DN: Yet to be determined await consultation exercise].
Orders made by the Scottish Ministers under section 6
18.—(1) Schedule 1 to these rules (which impose duties and powers on the Scottish
Ministers where they propose to make an order under section 6) shall have effect.
Objections and other representations: general
19.—(1) Subject to paragraph (2), an objection or other representation made in
relation to an application shall only be an objection or other representation for the
purposes of these Rules if it–
(a) is received by the Scottish Ministers on or before the expiry date for objections;
(b) is made in writing;
(c) states the grounds of the objection or other representation;
(d) indicates who is making the objection or other representation;
(e) provides an address to which any correspondence relating to that objection or other
representation may be sent.
(2) Where an objection or other representation relates to information supplied by the applicant
pursuant to rule (15) after the application has been made, that objection or other representation
will be an objection or other representation for the purposes of these Rules, even where it is made
after the expiry date for objections, if it is made not later than 42 days after the date on which the
information is supplied to the Scottish Ministers or the last date on which a notice relating to the
information is published in a newspaper pursuant to rule 12(2), whichever date is the later.
(3) In this rule and in rules 20 to 23 , a reference to an objection or other representation includes
a reference to any document submitted with an objection or other representation.
Notice of objections and other representations
20.—(1) The Scottish Ministers shall, as soon as reasonably practicable after they
have received an objection or other representation, provide the applicant with a copy
of that objection or other representation.
(2) As soon as reasonably practicable after the expiry date for objections the Scottish Ministers
shall provide the applicant with a list of the objections and other representations that the Scottish
Ministers has received stating, in each case–
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(a) the name and address of the objector or maker of the other representation; and
(b) the reference number given to the objection or other representation.
(3) The Scottish Ministers may, upon request, provide any person with a copy of any objections
or other representations made by others.
Application of written representations procedure
21.—(1) Subject to paragraphs (2) to (4), rule 22 shall apply to an objection unless,
on or before the operative date, the Scottish Ministers have–
(a) given notice in accordance with rules made under section 9(1) of the Transport and
Works (Scotland) Act 2007 that they will cause a public local inquiry to be held;
(b) given notice to the applicant and every objector who made the objection in question that
the objection will be dealt with in accordance with section 9(2); or
(c) informed the objector in question and the applicant that it appears to the Scottish
Ministers that the objection is of a type mentioned in paragraph (a) or (b) of section 8(3).
(2) Rule 22 shall not apply in relation to an objection if, not later than the operative date, a
statutory objector informs the Scottish Ministers in writing of their wish for the objection to be
referred to a public local inquiry or dealt with in accordance with section 9(2).
(3) Rule 22 shall cease to apply to an objection if after the operative date either the Scottish
Ministers or a statutory objector, as the case may be, takes in relation to that objection one of the
steps mentioned in paragraph (1) or (2) above.
(4) Notwithstanding that one of the steps mentioned in paragraph (1) or (2) has been taken, the
Scottish Ministers may, with the consent of the applicant and every statutory objector, and after
consulting such other persons as they think fit, direct that rule 22 shall thereafter apply to all
objections that have not been withdrawn; provided that, where any of the steps required to be
taken under that rule have been taken before the date of that direction, they need not be taken
again.
(5) In this rule “statutory objector” means a person within section 9 (4) who has made an
objection which has not been withdrawn.
Procedure by written representations
22.—(1) Where none of the steps mentioned in paragraphs (1) and (2) of rule 21 has
been taken by the operative date the provisions of this rule shall apply and the Scottish
Ministers shall notify the applicant and all those who have made an objection or other
representation pursuant to rule 19 that this is the case.
(2) The applicant shall, not later than 28 days of being notified pursuant to paragraph (1), send
to the Scottish Ministers representations upon each objection.
(3) The Scottish Ministers shall, within 7 days of receiving representations from the applicant
pursuant to paragraph (2), send to each objector a copy of any of those representations that relate
to their objection and shall inform them of their rights under paragraph (4).
(4) An objector may, within 21 days of being sent a copy of the applicant’s representations
pursuant to paragraph (3), reply in writing to the Scottish Ministers.
(5) Where the Scottish Ministers receive no reply from an objector within the period specified in
paragraph (4) they may proceed to make a determination under section 11, unless they consider
that they do not have sufficient information to enable them to make a determination.
(6) Where the Scottish Ministers receive a reply from an objector pursuant to paragraph (4) they
shall, within 7 days of receipt, send a copy of such reply to the applicant.
(7) An applicant who wishes to send any further representations to the Scottish Ministers shall
do so within 14 days of being sent a copy of any reply pursuant to paragraph (6).
(8) Subject to paragraph (9), the Scottish Ministers may, upon expiry of the period specified in
paragraph (7), proceed to make a determination under section 11, unless they consider that–
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(a) they do not have sufficient information to enable them to make such a determination; or
(b) any further representations received from the applicant pursuant to paragraph (7) raise a
new matter which, in the opinion of the Scottish Ministers, may affect their determination
and upon which an objector should be given the opportunity to comment.
(9) Where, pursuant to paragraph (5) or (8)(a), the Scottish Ministers consider that they require
further information from the applicant or an objector to enable them to make a determination
under section 11 or where, pursuant to paragraph (8)(b), the Scottish Ministers decide to give an
objector a further opportunity to comment, they shall write to the applicant and objector
accordingly and shall specify the period during which any further information or comments, as the
case may be, shall be submitted to the Scottish Ministers.
(10) Where paragraph (9) applies, the Scottish Ministers shall consider, upon receipt of any
further information or comments within the specified period, whether or not a further opportunity
to comment should be given to the applicant or to an objector and, if so, they shall specify a period
for making any further comments.
(11) The Scottish Ministers may, upon request, provide any person with a copy of any written
representations or other material that have been sent to them pursuant to this rule.
(12) In making a determination under section 11, the Scottish Ministers may disregard any
written representations or other material that have not been sent to them within any time limit
specified under or pursuant to this rule.
Submission of written objections and other representations to inquiry or hearing
23.—(1) Where the Scottish Ministers cause a public local inquiry to be held or give
an objector an opportunity of being heard before a person appointed by them, the
Scottish Ministers shall submit every objection and other representation made pursuant
to rule 19 to the inquiry reporter or the person so appointed, as the case may be, as
soon as it is reasonably practicable to do so.

Power to set later time limits
24. The Scottish Ministers may in a particular case allow further time for the taking
of such steps (including a step which they are required or enabled to take themselves)
which may or must be taken pursuant to these Rules and any reference to a date by
which or a period within which any step is required to be taken shall be construed
accordingly.

A member of the Scottish Executive
St Andrew’s House,
Edinburgh
2007
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Rule 18

SCHEDULE 1
PROPOSALS FOR ORDERS BY VIRTUE OF SECTION 6
1. In this Schedule “the publication date” means the date of publication of the notice
required by paragraph 11.
2. Where by virtue of this Schedule any provisions of these Rules apply in relation to
a proposal of the Scottish Ministers to make an order under section 6, any reference in
those provisions to–
“an applicant” shall be construed as references to the Scottish Ministers; and
an “application” shall be construed as references to the publication by the Scottish Ministers of
the notice required by paragraph 12.
3. When the Scottish Ministers propose to make an order under section 6 which
would authorise a project within the meaning of the Directive, the Scottish Ministers
shall determine whether an environmental impact assessment is necessary.
4. If the project is of a type mentioned in–
(a) Annex I to the Directive; or
(b) Annex II to the Directive and the Scottish Ministers consider that it would be likely to
have a significant effect on the environment
the Scottish Ministers shall determine that an environmental impact is required.
5. Where the project is of a type mentioned in Annex II to the Directive the Scottish
Ministers shall, for the purposes of determining whether an environmental impact
assessment is necessary, consult those mentioned in rule 5(7) and provide them with
the information described in rule 5(4) unless the Scottish Ministers have already
formed the view that the project would be likely to have a significant effect on the
environment.
6. Any body or person consulted pursuant to paragraph 5 shall, not later than 42 days
after being consulted, provide the Scottish Ministers with a written opinion as to
whether, in their opinion, the works in question should be the subject of an
environmental impact assessment.
7. In reaching a determination as to whether an environmental impact assessment is
necessary, the Scottish Ministers shall take into account the selection criteria set out in
Annex III to the Directive.
8. Any determination by the Scottish Ministers as to whether an environmental
impact assessment is necessary, together with the reasons for that determination, shall
be published in the Edinburgh Gazette and in a newspaper prescribed in rule 12(3)
within 14 days of such a determination being reached.
9. Where the Scottish Ministers have determined that an environmental impact
assessment of the proposed works is necessary the Scottish Ministers shall consult
those bodies and persons mentioned in rule 6(4) before reaching an opinion as to the
information to be provided in the environmental statement.
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10. Where any body or person consulted pursuant to paragraph 9 wishes to provide
the Scottish Ministers with a written opinion as to the information to be provided in the
environmental statement that body or person shall do so no later than 42 days after
being consulted.
11. Where, following completion of any necessary action pursuant to paragraphs 3 to
10, the Scottish Ministers propose to make an order under section 6, the Scottish
Ministers shall publish a notice of the proposals in the Edinburgh Gazette, which
notice shall include–
(a) the title of the proposed order, a summary of the matters provided for in the proposed
order and the location of any proposed works;
(b) if applicable, a statement that the Scottish Ministers propose to direct that planning
permission or hazardous substances consent, as the case may be, shall be deemed to be
granted;
(c) a statement as to whether or not the proposals are subject to an environmental impact
assessment;
(d)

the address to which objections and other representations are to be sent and the date of
expiry of the period within which they must be made (being not less than 42 days from the
date of the notice); and

(e) the address, if different, to which requests may be made for further information about the
proposed order (and, if applicable, any proposed direction for deemed planning permission
or deemed hazardous substances consent).
12. The Scottish Ministers shall publish, in newspapers prescribed in rule 12(3), a
notice containing–
(a) the information specified in paragraph 11; and
(b) the names of all places, which shall be places within the area to which the proposals relate
(or as close as reasonably possible to that area), where copies of the documents referred
to in paragraph 14 may be inspected free of charge at all reasonable hours during the
period specified in pursuance of paragraph 11(d),
such notice to be published not less than on two separate occasions, the first publication may not
be made earlier than the publication date and the second or if more than two the last to be not
more than 14 days after the publication date.
13. The Scottish Ministers shall, forthwith after the publication date, serve a copy of
the documents mentioned in paragraph 14 upon–
(a) every local authority, regional transport partnership and National Park authority in whose
area a transport system, inland waterway or other works to which the application relates is
or are (or is or are to be) situated or, where the application relates only to a part of such a
system, waterway or works, upon every local authority, regional transport partnership and
National Park authority in whose area such a part is (or is to be) situated;
(b) every Member of the Scottish Parliament in whose constituency or regional constituency,
as the case may be, works to which the application relates is or are (or is or are to be)
situated,
and shall deposit copies of the application, those documents and that statement in the library of the
Scottish Parliament.
14. The documents to be served by virtue of paragraph 13 are–
(a) a draft of the proposed order;
(b) a memorandum that explains the purpose and effect of each article and schedule in the
draft order;
(c) a memorandum setting out the policy objectives of the draft order including any
alternative approach considered and the reason for rejection, and a statement as to why
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the proposed project is in accordance with the public interest and or publicly stated
policies;
(d) a report of fact summarising the arrangements made by the Scottish Ministers in relation
to the notification, discussion, consultation, presentation and advertising of the proposals
including confirmation that the Scottish Ministers have consulted all those named in
column (2) of the table in schedule 5 where authority is sought for works or other matters
described in column (1) of that table and those named within Schedule 6(g) to these
Rules, or if not, an explanation of why not;
(e) where the proposed works are to be subject to an environmental impact assessment, an
environmental statement which shall include the information referred to in rule 9, a nontechnical summary of that environmental statement, confirmation that the environmental
statement has been subject to review by those parties specified in rule 3(3) and any
comments that they might have made in respect of the report;
(f) a code of construction practice;
(g) subject to sub-paragraph (h) and paragraph 15, where the proposed order would authorise
the compulsory acquisition of land, or the right to use land, or to carry out protective
works to buildings, or the compulsory extinguishment of servitudes and other private
rights over land (including private rights of navigation over water), the plan and book of
reference respectively described in paragraphs (7) and (9) of rule 10 subject to subparagraphs (11) and (12) of that rule;
(h) where the proposed order would provide for the extinguishment or diversion of rights of
way over a footpath, bridleway(h) or cycle track, a map of a scale not smaller than 1:2500
on which the path, way or track concerned, and, in the case of diversion, the new path or
track is clearly delineated;
(i) a list of all consents, permissions or licences required under other enactments for the
purposes of the powers sought in the application;
(j) where the Scottish Ministers propose to direct under section 57 of the Town and Country
Planning (Scotland) Act 1997 (i) that planning permission shall be deemed to be granted,
a statement signed by or on behalf of the Scottish Ministers specifying–
(i) the development to which the direction would apply;
(ii) any proposed conditions attaching to it;
(iii) a list of any matters which are intended to be reserved for subsequent approval by the
planning authority; and
(iv) in respect of those matters not intended to be so reserved, such further documents
and information as may be necessary to support the making of the direction;
(k) where the Scottish Ministers propose to direct under section 10(2A) of the Planning
(Hazardous Substances) (Scotland) Act 1997 that hazardous substances consent shall be
deemed to be granted, Form 1 or Form 2 of the forms prescribed in Schedule 2 to the
Town and Country Planning (Hazardous Substances) (Scotland) Regulations 1993 as the
case may require, duly completed and signed by or on behalf of the Scottish Ministers,
and the information and documentation specified in one or more of regulations 5(1)(b)
and 5(3)(b) of those Regulations as the case may require;
(l) an estimate of the cost of carrying out the works including if appropriate an analysis of
the proposed works in accordance with the Scottish Transport Appraisal Guidance
regime;
(m) a statement specifying the capacity (or, if more than one, the capacities) in which the
recipient is served, the expiry date for objections and other representations and the
address to which an objection or other representation is to be sent.

(g)
(h)
(i)
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15. The Scottish Ministers may, if the Scottish Ministers consider it reasonable and
appropriate, vary the scale of the plans and sections referred to in sub-paragraphs (6)
and (7) of rule 10.
16. Where the proposed order would authorise the works or other matters specified
in any of the categories in column (1) of the table in Schedule 5 to these Rules, the
Scottish Ministers shall within 7 days of the publication date serve upon those named
against such category in column (2) of that table a copy of the proposed order and the
following supporting documents–
(a) the memorandum required by paragraph 14(b);
(b) the memorandum required by paragraph 14(c);
(c) the report of consultations required by paragraph 14(d);
(d) any environmental statement required by paragraph 14(e);
(e) the code of construction practice required by paragraph 14(f);
(f) the plans and sections required by paragraph 14(g) and (h), in so far as they are relevant
to the category in the table in Schedule [ ] to these Rules under which the copy of the
proposed order is served;
(g) any cost estimate required by paragraph 14(l);
(h) the statement referred to in paragraph 14(m).
17. The Scottish Ministers shall not later than 7 days after the publication date serve
a copy of the proposed order and the supporting documents listed in paragraph 17 to
Scottish Environment LINK and on any body not mentioned in Schedule 5 to these
Rules as having specific environmental responsibilities and which the Scottish
Ministers consider is likely to have an interest in the application.
18. The Scottish Ministers shall not be obliged by virtue of paragraph 13, 16 or 17 to
serve upon anyone more than one copy of the same document; and where anyone has
confirmed in writing to the Scottish Ministers that they do not wish to be served with a
copy of, or a copy of any part of, a document that the Scottish Ministers are required to
serve on them by virtue of those paragraphs, the Scottish Ministers shall not be
required to serve upon them that document or the relevant part of it.
19. Where the proposed order includes works or other matters specified in any of the
categories of column (1) of the table in Schedule 7 to these Rules, the Scottish
Ministers shall not later than 7 days after the publication date serve upon those named
against such category in column (2) of that table a notice containing the information
specified in paragraph 12, which notice shall state the capacity (or, if more than one,
the capacities) in which the recipient of the notice is served.
20. Where the proposed order makes any provision–
(a) for the purpose of suspending or discontinuing any operations; or
(b) in consequence of the abandonment or neglect of any works,
the Scottish Ministers shall not later than 7 days after the publication date serve upon every
operator affected or likely to be affected a notice containing the information specified in
paragraph 12, which notice shall state the capacity in which the recipient of the notice is served.
21. Where the proposed order would authorise works, the Scottish Ministers shall,
forthwith after the publication date, display one or more notices in the form of
Form [X ] in Schedule 3 to these Rules in accordance with the requirements of
rule 12(9).
22. Where the proposed order would authorise any of the matters described in
rule 12(10)(a) or (b), the Scottish Ministers shall no later than 7 days after the
publication date, display one or more of the notices in the form of Form [ ] in
Schedule 3 to these Rules in accordance with the requirements of rule 12(10).
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23. The Scottish Ministers shall, use their best endeavours to ensure that every notice
displayed under the provisions of paragraphs 21 and 22 shall continue to be displayed
in a legible form until the expiry date for objections or other representations specified
under paragraph 11(d) and shall be removed not later than 7 days after the said expiry
date for objections.
24. The Scottish Ministers shall supply a copy of any document referred to in
paragraph 14 to any person who requests such a copy, subject to the payment by that
person of a reasonable charge for the provision of the copy, and the Scottish Ministers
shall ensure that the information as to how such copies may be obtained is displayed at
every place at which copies of those documents are made available for inspection.
25. Where paragraph 14(g) applies, the Scottish Ministers shall not later than 7 days
after the publication date serve a notice in the form of Form [ ] in Schedule 3 to these
Rules upon all those named in the book of reference other than the owner of a Crown
interest.
26. Where pursuant to rule 10(11), as applied by paragraph 14(g), the Scottish
Ministers have indicated in the book of reference that relevant names have or might
have been omitted, the Scottish Ministers shall not later than 7 days after the
publication date, serve a notice in the form of Form [ ] in Schedule 3 to these Rules in
the manner provided by section 19(5)(a) and (b).
27. Where it appears to the Scottish Ministers that the proposed order relates to
works which would be likely to have significant effects on the environment in
England, Wales, Northern Ireland, the Isle of Man or the Channel Islands, the Scottish
Ministers shall publish the information specified in paragraph 12 in such newspapers
circulating in the place in question as the Scottish Ministers may consider appropriate.
28.—(1) This paragraph shall apply where–
(a) it appears to the Scottish Ministers that the proposed order relates to works which would
be likely to have significant effects on the environment of another Member State; or
(b) another Member State whose environment is likely to be significantly affected by the
works to which the proposed order relates, requests information relating to the proposed
order.
(2) Where this paragraph applies, the Scottish Ministers shall–
(a) send the information mentioned in rule 14(5) to the Member State in question as soon as
reasonably practicable and in any event no later than the publication date or, in a case
falling within sub-paragraph (1)(b), no later than 7 days after receiving a request from the
Member State in question;
(b) give the Member State in question a reasonable time in which to indicate whether it
wishes to participate in the procedure for consideration of the proposed order;
(c) take such steps as they consider necessary to ensure that the public is informed that the
project is likely to have significant effects on the environment of another Member State
and that the provisions of this paragraph apply;
(d) where a Member State has indicated that it wishes to participate in the procedure for
considering the proposed order, send to the State in question (in so far as these documents
and information have not already been supplied to that State) a copy of the proposed
order and of the environmental statement and any other relevant information regarding
the procedure for considering the proposed order and for undertaking an environmental
impact assessment of the proposed works; and
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(e) comply with the requirements of rule 14(7) and (8), on the basis that the documents and
information to be made available under rule 14(7)(a) shall be the documents and
information referred to in rule 14(5) and sub-paragraph (2)(d) of this paragraph.
29. Where after serving a copy of any environmental statement under paragraph 13
the Scottish Ministers produces further environmental information for the purposes of
the proposed order, he shall, unless the information is provided for the purpose of a
public local inquiry into the proposed order and is to be made available for public
inspection in connection with that inquiry–
(a) publish a notice of that further environmental information in the newspapers prescribed in
rule 12(3);
(b) serve a copy of the information on each person on whom, in accordance with this
Schedule, a copy of their environmental statement was served;
(c) provide a copy of the information (or any part of it) to any other person who so requests,
subject to the payment by that person of a reasonable charge.
30. Subject to paragraphs 31 and 32, the Scottish Ministers may, following
consultation with all those they consider would be likely to be affected, waive any
provision of this Schedule, in whole or in part, where they consider that it is
impossible, impracticable or unnecessary for them to comply with that provision or to
comply in full.
31. The Scottish Ministers shall not waive any provisions of paragraphs 2 to 10,
14(e), 17 and 27 to 29 of this Schedule.
32. Where the Scottish Ministers decide to waive any provisions of this Schedule in
accordance with paragraph 31, they shall send a statement to that effect to all that they
have consulted.
33. The Scottish Ministers may, for the purpose of determining whether or not to
make the proposed order, send any objection or other representation they have
received to any other person and invite comments from that person within such period
as they may specify.
34. The Scottish Ministers may disregard any comments that are not sent to the
Scottish Ministers within the period specified pursuant to paragraph 33 and, except
where paragraph 35 applies, they may, upon expiry of the specified period, proceed to
a determination.
35. Where the Scottish Ministers cause a public local inquiry or hearing to be held
under section 9 for the purposes of the proposed order, the Scottish Ministers shall
submit every objection and other representation that they have received to the person
appointed to hold the inquiry or hearing, as soon as it is reasonably practicable to do
so.
36. The following provisions of these Rules shall also have effect in relation to the
Scottish Ministers’ proposal to make an order–
(a) rule 4;
(b) rule 19(1), with the exception of the words “Subject to paragraph (2)”; and
(c) rule 20(3).
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Rule 9(2)

SCHEDULE 2
INFORMATION TO BE INCLUDED IN ENVIRONMENTAL
STATEMENT
1. A description of the proposed project, including in particular–
(a) a description of the physical characteristics of all the works covered by the application
and the land-use requirements during the construction and operational phases;
(b) a description of the main characteristics of the production processes, for instance, nature
and quantity of the materials used;
(c) an estimate, by type and quantity, of expected residues and emissions (water, air and soil
pollution, noise, vibration, light, heat, radiation and any others) resulting from the
operation of the proposed project.
2. An outline of the main alternatives studied by the applicant and an indication of
the main reasons for his choice, taking into account the environmental effects.
3. A description of the aspects of the environment likely to be significantly affected
by the proposed project, including, in particular, population, fauna, flora, soil, water,
air, climatic factors, material assets, including the architectural and archaeological
heritage, landscape and the inter-relationship between the above factors.
4. A description of the likely significant effects of the proposed project on the
environment, which should cover the direct effects and any indirect, secondary,
cumulative, short-term, medium-term and long-term, permanent and temporary,
positive and negative effects of the project, resulting from–
(a) the existence of the project;
(b) the use of natural resources; and
(c) the emission of pollutants, the creation of nuisances and the elimination of waste,
and the description by the applicant of the forecasting methods used to assess the effects on the
environment.
5.A description of the measures envisaged to prevent, reduce and where possible
remedy any significant adverse effects on the environment.
6. A non-technical summary of the information provided under paragraphs 1 to 5.
7. An indication of any difficulties (technical deficiencies or lack of know-how)
encountered by the developer in compiling the required information.
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Rules [ ]

SCHEDULE 3
FORMS
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Rule 16

SCHEDULE 4
FEES
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Rule 11(3)

SCHEDULE 5
THOSE TO BE SERVED WITH A COPY OF THE APPLICATION
AND DOCUMENTS
Authority sought for:
Works affecting the foreshore below mean
high water spring tides, or tidal waters, or
the bed of, or the subsoil beneath tidal
waters.

Works affecting the banks or the bed of, or
the subsoil beneath, a river.
Works affecting the banks or the bed of, or
the subsoil beneath, an inland waterway
comprised in the undertaking of the British
Waterways Board or any reservoirs,
feeders, sluices, locks, lifts, drains and
other works comprised in or serving the
undertaking.
Works affecting the banks or the bed of, or
the subsoil beneath, an inland waterway not
comprised in the undertaking of the British
Waterways Board or any reservoirs,
feeders, sluices, locks, lifts, drains and
other works comprised in or serving the
undertaking.
Works causing or likely to cause an
obstruction to the passage of fish in a river
Works involving tunnelling or excavation
deeper than 3 metres below the surface of
the land, other than for piling or making
soil test.
Works affecting an area under the control
of a harbour authority as defined in
section 57(1) of the Harbours Act 1964.
Works affecting a site protected under the
Protection of Wrecks Act 1973.
Works affecting a site protected under the
Protection of Military Remains Act 1986.
Works affecting, or involving the stopping–
up or diversion of , a road, or affecting a
proposed road.
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Documents to be served on:
The Crown Estate Commissioners;
Northern Lighthouse Board;
Scottish Natural Heritage;
Scottish Ministers;
Secretary of State for Transport (Maritime and
Coastguard Agency);
Scottish Environmental Protection Agency;
Royal Yacht Association.
Scottish Environmental Protection Agency;
District Salmon Fishery Board.
British Waterways Board;
Inland Waterways Amenity Advisory Council;
Scottish Natural Heritage;
Scottish Environmental Protection Agency;
Scottish Water.
Inland Waterways Amenity Advisory Council;
Scottish Environmental Protection Agency;
Scottish Natural Heritage;
Scottish Water;
The operator.
Scottish Natural Heritage;
Scottish Environment Protection Agency; District
Salmon Fishery Board.
Scottish Environment Protection Agency.

The relevant harbour authority and the relevant
navigation authority (if different).
Scottish Ministers (for the attention of Historic
Scotland).
Secretary of State, Ministry of Defence.
The relevant roads authority or, where the road is
not maintainable at the public expense the road
manager.
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Authority sought for:
The stopping-up or diversion of a footpath,
a bridleway or a cycle track.

The construction of a transport system
involving the placing of equipment in or
over a road.
Works affecting land in, on or over which
is installed the apparatus of a statutory
undertaker.
Works in an area of coal working notified
to the planning authority by the British
Coal Corporation or the Coal Authority.
Works affecting–
(i) a building listed under Part 1 of the
Planning (Listed Buildings and
Conservation Areas) (Scotland) Act
1997(j);
(ii) an ancient monument scheduled
under the Ancient Monuments and
Archaeological Areas Act 1979(k);
or
(iii) any archaeological site.
Works affecting–
(i) a conservation area designated
under Part 2 of the Planning
(Listed Buildings and Conservation
Areas) (Scotland) Act 1997; or
(ii) an area of archaeological
importance designated under
section 33 of the Ancient
Monuments and Archaeological
Areas Act 1979.
Works affecting a garden or other land of
historic interest registered pursuant to
section 8C of the Historic Buildings and
Ancient Monuments Act 1953(l).
Works affecting or adjacent to a Site of
Special Scientific Interest (SSI) as
designated under section 28 of the Wildlife
and Countryside Act 1981, a National
Nature Reserve (NNR) as designated under
section 35 of the Wildlife and Countryside
Act 1981 , a Special Areas of Conservation

Documents to be served on:
Every Community council in whose area the
relevant path, way or track is, or is proposed to be,
situated;
The Scottish Public Rights of Way Society;
The Ramblers Association Scotland;
British Horse Society;
Paths for all Partnership;
Sustrans Scotland;
Cycling Scotland;
Cyclists’ Touring Club;
Living Streets.
The relevant roads authority or, where the road is
not maintainable at the public expense the road
manager.
The relevant statutory undertaker.
The Coal Authority.
Scottish Ministers (for the attention of Historic
Scotland).

Scottish Ministers (for the attention of Historic
Scotland).

Scottish Ministers (for the attention of Historic
Scotland).
Scottish Natural Heritage;
Scottish Environment Protection Agency:
Harbour authorities;
District salmon fishery board.

(j) 1997 c.9.
(k) 1979 c.46.
(l) 1953 c.49.

B682827
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Authority sought for:
(SACs) as designated under Directive
92/43/EEC, Conservation of Natural
Habitats and of Wild Fauna and Flora, a
Special Protection Area (SPAs) as
classified under Directive 79/409/EEC,
conservation of Wild Birds, and a
RAMSAR site as identified under the
Convention on Wetlands of International
Importance
signed at Ramsar, Iran on 2nd February
1971, as amended by—
(a) the Protocol known as the Paris Protocol
done at Paris on 3rd December 1982,
(b) the amendments known as the Regina
Amendments adopted at the Extraordinary
Conference of the Contracting Parties held
at Regina, Saskatchewan, Canada,
between 28th May and 3rd June 1987, and
(c) any further amendments coming into
force from time to time.

Documents to be served on:

Works affecting a National Park.

National Park Authority;
Scottish Natural Heritage.
Scottish Environmental Protection Agency.

Works which are within 250 metres of land
that is or has been used for the deposit of
refuse or waste.
The carrying out of an operation requiring
hazardous substances consent under the
Planning (Hazardous Substances)
(Scotland) Act 1997.

The relevant planning authority;
The relevant community council;
Local and civil defence concerned, where that
authority is not the planning authority;
Fire authority concerned, where that authority is not
the planning authority;
Heath and Safety Executive;
Scottish Natural Heritage;
Scottish Environment Protection Agency;
Public gas transporter concerned;
Electricity company concerned;
Works which are within 2 kilometres of a royal
palace park or residence the Scottish Ministers;

If the application relates to land in an area of coal
working or former or proposed coal working
notified to the planning authority by the Coal
Authority, that Corporation;
If the application relates to land which is used for
disposal or storage of controlled waste, the waste
disposal authority concerned, where that authority
is not also the planning authority.

Works which would affect the operation of
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Office of Rail Regulation;
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Authority sought for:
any existing railway passenger or tramway
services provided under statutory powers or
the construction of a new railway for the
provision of passenger transport, or of any
new tramway.

Documents to be served on:
Network Rail;
Rail Passengers’ Council;
Public Transport Users’ Committee;
British Transport Police.

Works to construct, alter, or demolish a
transport system or to carry out works
ancillary to its operation or works
consequential upon its abandonment or
demolition.

Office of Rail Regulation;
Network Rail;
Rail Passengers’ Council;
Public Transport Users’ Committee;
British Transport Police.

Works to construct new railways to which
any regulatory provisions in the
would apply or provisions to amend
existing powers in relation to railways
subject to such regulation.

Office of Rail Regulation;
Network Rail;
Rail Passengers’ Committee;
Public Transport Users’ Committee;
British Transport Police.
The operator of the relevant transport system.

The right for a person providing transport
services to use a transport system belonging
to another.
Works affecting land in which there is a
Crown interest.

The appropriate authority for the land within the
meaning of section 3.

Rule 8(2)(e)

SCHEDULE 6
A LIST OF ORGANISATIONS AND INDIVIDUALS IN SCOTLAND
THAT ARE TO BE CONSULTED PRIOR TO AN APPLICATION
BEING MADE AND TO BE SERVED WITH A NOTICE OF
APPLICATION
Column 1

Description of works
Any proposed works during the
construction of the works or their
subsequent operation to which the general
public may have access.

Column 2

Consultee and to be served with a notice of
application
The Scottish Ambulance Service
and the relevant–
Health Board
Fire Board
Police Force
and for works at or off the shore;

Any proposed works that may affect the
operation of businesses within the locality

B682827

The Marine and Coastguard Agency (The
Coastguard Service).
The relevant branch, chapter or association of the–
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Description of works
during the construction of the works or
their subsequent operation.

Consultee and to be served with a notice of
application
Chamber of Commerce;
Confederation of British Industry;
Federation of Small Businesses;
Scottish Trades Union Council;
and additionally for rural businesses:
The National Farmers Union (Scotland);
Country Landowners’ Association;
and in crofting areas:

Any proposed works affecting the natural
or built environment.


400

B682827

The Scottish Crofting Foundation.
Scottish Environment LINK.
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Rule 12(4)

SCHEDULE 7
THOSE TO BE SERVED WITH NOTICE OF APPLICATION
Column 1

Column 2

Authority sought for:

Those to be served:

Works affecting the banks or the bed of, or
the subsoil beneath, a river.
Works affecting the banks or the bed of, or
the subsoil beneath, an inland waterway or
any reservoirs, feeders, sluices, locks, lifts,
drains and other works comprised in or
serving that inland waterway, canal or
inland navigation.
Works affecting an area under the control
of a harbour authority as defined in
section 57(1) of the Harbours Act 1964.

Crown Estate Commissioners.

Works which would, or would apart from
the making of an order, require a consent to
the discharge of matter into waters or onto
land under Chapter 2 of Part 3 of the Water
Resources Act 1991.
Works likely to affect the volume or
character of traffic entering or leaving–
(i) a special road or trunk road;
(ii) any other classified road.
The construction of a transport system
involving the placing of equipment in or
over a road (except a level crossing).

Works affecting any land on which there is
a theatre as defined in section 5 of the
Theatres Trust Act 1976.
The modification, exclusion, amendment,
repeal or revocation of a provision of an
enactment or statutory instrument
conferring protection or benefit upon any
person (whether in his capacity as the
owner of designated land or otherwise)
specifically named therein.
Works or traffic management measures that
would affect services provided by a
universal service provider in connection
with the provision of a universal postal
service and relating to the delivery or

B682827

Scottish Inland Waterways Association;
Association Inland Navigation Authorities;
The Waterways Trust for Scotland;
The National Association of Boat Owners.
The navigation authority for any adjoining
waterway (if different from the navigation authority
for the harbour area) and the conservancy authority
for any adjoining waterway.
Scottish Environment Protection Agency.

(i) Scottish Ministers (for the attention of
Transport Scotland)
(ii) The relevant roads authority.
Owners and occupiers of all buildings which have a
frontage on, or a private means of access which first
meets the road at, the part of the road in or over
which equipment is to be placed, other than those
on whom a notice has been served pursuant to
rule 13(1).
The Theatres Trust.
The person upon whom such protection or benefit is
conferred, or the person currently entitled to that
protection or benefit.

Every universal service provider affected.
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Authority sought for:
collection of letters.
Works in an area of coal working notified
to the planning authority by the British
Coal Corporation or the Coal Authority.
The compulsory acquisition of land, or the
right to use land, or the carrying out of
protective works to buildings.
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Those to be served:
The holder of the current licence under
section 36(ii) of the Coal Industry Nationalisation
Act 1946 or under Part 2 of the Coal Industry Act
1994.
16. Any person, other than a person who is named
in the book of reference described in rule 10(9),
whom the applicant thinks is likely to be entitled to
] if the
make a claim for compensation under [
order is made and the powers in question are
exercised, so far as such person is known to the
applicant after making diligent inquiry.
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ISSUED FOR ILLUSTRATIVE PURPOSES ONLY
Draft Regulations laid before the Scottish Parliament under section 27(4) and (5) of the Transport
and Works (Scotland) Act 2007, for approval by resolution of the Scottish Parliament.

SCOTTISH STATUTORY INSTRUMENTS

2007 No.
TRANSPORT
CANALS AND INLAND WATERWAYS
Transport and Works (Scotland) Act 2007 (Consents, Licences
and Permissions) Regulations 2007
Made

-

-

-

-

Coming into force -

-

The Scottish Ministers in exercise of powers conferred by section 14(3) [and 27(6)] of the
Transport and Works (Scotland) Act 2007 and of all other powers enabling them in that behalf,
hereby make the following Regulations a draft of which has, in accordance with section 27(4) and
(5) of that Act, been laid before and approved by resolution of the Scottish Parliament.
Citation and commencement
1. These Regulations may be cited as the Transport and Works (Scotland) Act 2007 (Consents,
Licences and Permissions) Regulations 2007 and shall come into force on [XX].
Interpretation
2. In these Regulations (unless the context otherwise requires)–
“the Act” means the Transport and Works (Scotland) Act 2007(a);
“the 1979 Act” means the Ancient Monuments and Archaeological Areas Act 1979(b);
“the 1997 Act” means the Planning (Hazardous Substances) (Scotland) Act 1997(c);
“the 1997 Planning Act” means the Planning (Listed Buildings and Conservation Areas)
(Scotland) Act 1997(d);
“the Ancient Monuments Regulations” means the Ancient Monuments and Archaeological
Areas (Applications for Scheduled Monument Consent) (Scotland) Regulations 1981(e);
“conservation area consent” and “listed building consent” have the same meanings
respectively as in the 1997 Planning Act;
“hazardous substances consent” has the same meaning as in the 1997 Act;

(a)
(b)
(c)
(d)
(e)

1979 c.46.
1997 c.10.
1997 c.9.
S.I. 1981/1467.

B723658
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“the Listed Buildings Regulations” means the Town and Country Planning (Listed Buildings
and Conservation Areas) (Scotland) Regulations 1987(a);
“scheduled monument consent” has the same meaning as in the 1979 Act;
“section 4 application” means an application made under section 4 of the Act;
“section 6 proposal” means a proposal by Scottish Ministers to make an order by virtue of
section 6 of the Act (orders made otherwise than on application).
Coast Protection Act 1949(b)
3.—(1) This regulation shall apply where a consent under section 34 of the Coast Protection Act
1949 is required for the purposes of proposals included in a section 4 application or a section 6
proposal.
(2) Where this regulation applies section 35 of the Coast Protection Act 1949 shall have effect
with the modifications set out in Schedule 1.
Deemed hazardous substances consent
4.—(1) This regulation shall apply where hazardous substances consent is required for the
purposes of proposals included in a section 4 application or a section 6 proposal.
(2) Where this regulation applies the 1997 Act shall have effect with the modifications set out in
Schedule 2.
Modification of procedures for listed building consent and conservation area consent
5.—(1) This regulation shall apply where listed building consent or conservation area consent is
required for the purposes of proposals included in a section 4 application or a section 6 proposal
and either–
(a) the application for the relevant consent has been made at the same time as the section 4
application or section 6 proposal; or
(b) the Scottish Ministers consider it appropriate that this regulation should apply and they
have given a direction to that effect.
(2) Where this regulation applies the 1997 Planning Act and the Listed Buildings Regulations
shall have effect with the modifications set out in Schedule 3.
Modification of procedures for scheduled monument consent
6.—(1) This regulation shall apply where scheduled monument consent is required for the
purposes of proposals included in a section 4 application or a section 6 proposal and either–
(a) the application for scheduled monument consent has been at the same time as the
section 4 application or section 6 proposal; or
(b) the Scottish Ministers consider it appropriate that this regulation should apply and they
have given a direction to that effect.
(2) Where this regulation applies the 1979 Act and the Ancient Monuments Regulations shall
have effect with the modifications set out in Schedule 4.
Concurrent inquiries
7.—(1) Where the Scottish Ministers cause the following inquiries to be held namely–
(a) a public local inquiry under section 9(1) of the Act for the purposes of a section 4
application or a section 6 proposal; and

(a) S.I. 1987/1529.
(b) 1949 c.74.
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(b) a local inquiry into an application for listed building consent, conservation area consent
or scheduled monument consent made in connection with that section 4 application or
section 6 proposal;
such inquiries shall be held concurrently unless the Scottish Ministers consider it inappropriate to
do so and have given a direction to that effect.
(2) Where any inquiries are held concurrently pursuant to paragraph 1 of this regulation, any
rules applying in relation to the inquiry which is held pursuant to section 9 of the Act shall apply
also in relation to the other inquiry.

A member of the Scottish Executive
St Andrew’s House,
Edinburgh
200[ ]

B723658
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SCHEDULE 1

Regulation 3(2)

MODIFICATION OF THE COAST PROTECTION ACT 1949
In section 35 of the Coast Protection Act 1949 (which excepts certain operations from the
requirement to obtain the consent of Scottish Ministers under section 34) in subsection (1) there
shall be added after paragraph (h)–
“(ha) any operations authorised by an order under section 1 of the Transport and
Works (Scotland) Act 2007.”.
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SCHEDULE 2

Regulation 4(2)

MODIFICATION OF THE 1997 ACT
In section 10 of the 1997 Act, after subsection (2), there shall be inserted–
“(2A) On making an order under section 1 of the Transport and Works (Scotland) Act
2007 which includes any provision that would involve the presence of a hazardous
substance in circumstances requiring hazardous substances consent, the Scottish Ministers
may direct that hazardous substances consent shall be deemed to be granted, subject to such
conditions (if any) as may be specified in the directions.”.

B723658
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SCHEDULE 3

Regulation 5(2)

MODIFICATIONS OF THE 1997 PLANNING ACT AND THE
LISTED BUILDINGS REGULATIONS
1. In section 11 of the 1997 Planning Act, after subsection (3) there shall be inserted–
“(3A) An application for listed building consent shall, without any direction by the
Scottish Ministers, be referred to the Scottish Ministers instead of being dealt with by the
local planning authority in any case where the consent is required in consequence of
proposals contained in an application or proposal for an order under section 1 of the
Transport and Works (Scotland) Act 2007.”
2.—(1) Section 9 of the 1997 Planning Act (making of applications for listed building consents)
shall be modified as follows.
(2) For subsection (2)(b) there shall be substituted–
“(b) [DN: list of plans, drawings and other documents to be submitted with an
application or proposal].”.
3.—(1) The Listed Buildings Regulations shall be modified as follows.
(2) [DN: Modification to procedures for applications, advertisement of applications and
proposals to assimilate with procedures under Transport and Works (Scotland) Act 2007].
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SCHEDULE 4

Regulation 6(2)

MODIFICATIONS OF THE 1979 ACT AND THE ANCIENT
MONUMENTS REGULATIONS
1. [DN: Modification to Schedule 1 of the 1979 Act to assimilate procedures for applications for
scheduled monument consents with those for applications under Transport and Works (Scotland)
Act 2007].
2. [DN: Modifications to Ancient Monument Regulations – to modify procedures for documents
to be submitted with applications, and proposals and to assimilate with procedures under the Act.]

B723658
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EXPLANATORY NOTE
(This note is not part of the Regulations)
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Enterprise, Transport & Lifelong Learning Department
Transport Strategy Division

Mr Alastair Macfie
Senior Assistant Clerk
Local Government & Transport committee
The Scottish Parliament
Holyrood
Edinburgh
EH99 1SP

Victoria Quay
Edinburgh EH6 6QQ

Telephone: 0131-244 -5306
Frazer.Henderson@scotland.gsi.gov.uk
http://www.scotland.gov.uk
Our ref: T&W Bill – Stage 1 – comparisons
with TWA

24 October 2006
_____

_____
Dear Mr Macfie,
Transport & Works (Scotland) Bill
I refer to your recent email of 12 October requesting examples of where the proposals within the
Transport & Works (Scotland) Bill are considered, by comparison, to be improvements to the
Transport & Works Act 1992.
As is mentioned at paragraph 34 of the Bill’s policy memorandum our proposals draw heavily on the
1992 Act and at paragraph 35 of that memorandum we describe some of the significant policy
differences between the Bill and the Act.
As part of the research to inform the Bill detailed discussions were conducted with officials within
the Transport & Works Unit, Department for Transport, on the practical application of the provisions
of the Act. Those officials drew our attention to a report published in February 2002 entitled Review
of system for making orders under part 1 of the Transport and Works Act 1992 and located at
http://www.dft.gov.uk/stellent/groups/dft_about/documents/page/dft_about_610279.hcsp
That report commissioned by the former Department of Transport, Local Government and the
Regions and produced by transport consultants MVA (with others) suggests a number of ways of
improving the procedures for handling applications for Orders under the Transport and Works Act
(TWA).
That report was subject to detailed scrutiny by officials within the Scottish Executive and specific
proposals emanating from that scrutiny were discussed with stakeholders.
The annex to this letter consists of a detailed table which contains:
x

the recommendations suggested by MVA as reflected within their report together;

x

the relevant references within TWA and/or the report for each of the recommendations;

x

a yes/no statement of whether we have incorporated (or not) that recommendation within our
Bill;
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x

an explanation of where within our Bill (primary) or secondary legislation we have
incorporated recommendations; and

x

finally our reasoning for accepting or rejecting particular recommendations.

It should be noted that the fact that some of the recommendations have not been incorporated within
legislation pertaining to the TWA may be due to a number of factors including the availability of
suitable legislative vehicles to take forward such changes. We have been fortunate, with the timing of
this Bill, in being able to incorporate proposals that improve on the existing TWA procedures.
I trust that the above, together with the annex provides sufficient information, to discern how the Bill
seeks to build on the existing TWA provisions.

Yours sincerely,

Frazer Henderson
Transport & Works (Scotland) Bill Team Manager
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MVA RECOMMENDATION
Extent of Powers Within the Act
1. Extension of TWA to enable
orders for transport systems which
partly uses the mode of guided
transport and is partly free running
without the need to demonstrate this is
ancillary to the guided transport
element.
2. Amend this section to cover all
present and future modes of guided
transport. If this power is to be
retained, power should be exercisable
by SI without Parliamentary procedure.
3. Amend this section to authorise
construction or operation of works
rather than just carrying out works.
4. Repeal sections prescribing
descriptions of works interfering with
navigation and instead ensure all works
interfering with navigation are covered
under a general provision within an
existing section.
5. Transferability of powers should
be put beyond doubt by amending
TWA to include express permission for
Secretary of State to allow the
provision of transfer of powers from
one body to another.
6. Amend TWA to allow statutory

TWA/REPORT
REF
Section 1(1)

Y

INCLUDED
IN BILL?

Primary – section
1(1)(a)(iii)

Primary – section 1(1) matters “connected with”
rather than merely
“ancillary to”.

RESPONSE

REASONS

Primary – section 1(1)(a)

Y

Y

Section 1(1)(d);
para 5.2.16

Section 3(1)(b);
para 5.2.21

In the MVA report, this relates more to an
issue of consistency within the drafting of the
Act, however, the Bill’s drafting reflects this
in order to ensure sufficient width in the
Bill’s scope.
The Bill contains no provisions regarding
offshore works interfering with navigation as
other consent regimes can be used
appropriately.
Primary – sections 1 and
2 (Schedule 1)

This enables the promoter and operator of a
transport system to be different people. This
is particularly important in relation to
railways.

N/A

Y

Y

This provision maximises the information

N

Section 5
(Schedule 1);
para 5.3.10

para 5.3.19

Primary – section 18

(1) Sections
3(1)(b)(ii) and 4
(2) Section
3(1)(b)(i);
para 5.2.25

This enables the complete authorisation of a
transport project (both main system and any
connected aspects) without the need for
separate pieces of authorisation legislation,
which may have been required using the
“ancillary to” wording as in the Transport
and Works Act 1992.
This ensures that Bill’s scope is sufficiently
wide to cover any future transport modes as
yet unidentified.

Table containing recommendations for Transport and Works Act 1992 and the consideration of these in relation to the Transport and Works
(Scotland) Bill
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Y

Primary – section 1(1)

Primary – sections 1 and
2 (Schedule 1)

Order

para 17 of
Schedule 1; para
5.3.22
Y

A delegation power was considered but it
was decided that it would be better to retain
the experience and knowledge centrally with
the Scottish Ministers.

para 5.4.4

Partly

available at point of application to all
interested parties and reduces lines of
deviation. It should also improve the
promoter’s ability to plan measures to
alleviate the project’s environmental impact.
This ensures the flexibility of the scope of
the order.

Table containing recommendations for Transport and Works Act 1992 and the consideration of these in relation to the Transport and Works
(Scotland) Bill
bodies & non-statutory promoters to
enter land to carry out surveys and
assessments.
7. Expansion of TWA to allow for
consent required from third parties to
be obtained in appropriate
circumstances in an order.
8. Secretary of State to continue to
determine all TWA applications.
The one-stop shop: Consents under other Enactments
1. Extend the TWA to enable TWA para 6.2.16
order to authorise station, network &
other railway closures, currently
required under Railways Act. If this is
not possible, closure application to be
referred to Secretary of State for
decision and consideration at TWA
inquiry rather than separate hearing

This ensures some assimilation through
conjoining of two inquiries. It is difficult to
completely assimilate the two processes as a
railway closure order requires ratification by
the Office of the Rail Regulator after the
Ministerial order and is therefore unlike an
order under the Bill. However, it is
recognised that there is sense in making them
as closely co-ordinated as possible.
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Station closures are
currently dealt with by a
Proposal to Close
proposal to Scottish
Ministers who then
authorise STAG. At the
conclusion of STAG the
Scottish Ministers make a
determination which prior
to taking effect is subject
to ratification by ORR.
Content for inquiry to
conjoin but note
Ministerial decision is
subject to ratification and
therefore not able to
subsume.
Primary – section 14(4)(c)



4. TWA to be amended to enable
Section 5(3)
Secretary of State to include provisions para 6.4.3
which would require authorisation
under the Road Traffic Regulation Act
1984

2. For major railway projects there
para 6.2.22
should be a high level process to
determine any changes to access
agreements granted under the Railways
Act 1993. Issues dealt with by this
process should be excluded from the
remit of the TWA inquiry.
3. Amend procedures for promoters para 6.3.6
to make applications for listed building
and conservation area consent directly
to Secretary of State where consent is
required as result of proposals.

To ensure that once constructed a line can
operate services.

Y

Primary – section 14(4)(c) To create a “one-stop-shop” for consents and
and rules
for authorisation to be granted to the
transport project as a whole package.

Y

Y

Primary – section 14(4)(c)
and rules

Traffic regulation
To create a “one-stop-shop” for consents and
measures under the Road for authorisation to be granted to the
Traffic Regulation Act
transport project as a whole package.
1984 could be authorised
as part of an order under
the Bill, subject to the
consent of the relevant
traffic authority. The
order would also include
notice and publicity
arrangements for
advertising the promoter’s
intention to carry out
these traffic management
measures.

and rules
ORR are responsible for
regulating access
agreements and must be
consulted by a promoter.
Primary – section 4(2)(d)
and rules

Table containing recommendations for Transport and Works Act 1992 and the consideration of these in relation to the Transport and Works
(Scotland) Bill
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(1) Sections 5(1)
and (3)(a)
(2) Schedule 1;
para 6.5.2

para 7.1.3

para 7.2.8

Y

Y

Primary – section 4(2)(d)
Rules and guidance

To ensure meaningful engagement with the
local community about the project resulting
in fewer objections and potentially reducing
the duration of a public inquiry.

Primary – section 14(4)(a) To create a “one-stop-shop” for consents and
and (b) and rules
for authorisation to be granted to the
transport project as a whole package.

N

This is a not a matter for inclusion within the
Bill but is certainly an issue of context
particularly the relationship with the NPF
and the identification and designation of rail
projects of national significance.

Table containing recommendations for Transport and Works Act 1992 and the consideration of these in relation to the Transport and Works
(Scotland) Bill
5. Though (1) is considered wide
enough to enable TWA orders to make
provision for the removal of separate
consents under other enactments not
included in TWA an expressive
provision should be taken and included
within (2) to place the matter beyond
doubt.
Pre-application
1. Good pre-application consultation
can reduce the time taken at public
inquiry. Recommendation that
summary report of the consultation be
included in application and required in
Application & Procedure Rules
2. Up to date statement of national
railway projects should be included in
development plans to ensure safe
guarding of land.
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The rail strategy, which
the Executive expects to
publish in the autumn
alongside the National
Transport Strategy, will
set out the plans for the
national railway over the
next 20 years. This will
then feed into the
Strategic Transport
Projects Review, which
will set out specific rail
investments over the
period. The Executive
would expect these to be
taken into account in
subsequent development
plans (and thereby the



The TWA Application

5. Early involvement of design and
build contractors in the order
application for speedier order
application projects.

4. TWA offering pre-application
scrutiny of draft TWA orders.
Promoters encouraged to use this
facility, submission of draft order to
TWA unit not a requirement

3. Appointment of consultation
manager and adoption of consultation
strategy to improve efficiency of
application process. This should be
included in guidance.

para 7.6.4

para 7.5.5

para 7.3.2

Y

Guidance

Primary – section 4(2)(e)
Rules

Guidance

To ensure the preparedness of the application
and provide the promoter with any feedback
that might reduce the number of objections
and improve the merits of the application.
This will be mandatory in order to avoid
time-consuming consideration of ill-prepared
applications.
To ensure a workable application and order.

To ensure meaningful engagement with the
local community about the project and
provide a “public face” for the project.

NPF)

Y

Y

Table containing recommendations for Transport and Works Act 1992 and the consideration of these in relation to the Transport and Works
(Scotland) Bill
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N/A

N/A

Primary – section 19(1)(c) To ensure that recipients of information
and 19(2)
receive it in the most appropriate format.

Primary – section 4(2)(d)
Rules

N/A

Primary – section 7 and
guidance

Rules will provide a list of those bodies to be
consulted about an application

N/A

The Bill enables the Scottish Ministers to
issue guidance on model provisions. Such
guidance may assist the promoter in
submitting an application.

para 8.3.18

para 8.4.3

Y

para 8.1.9

Y

To ensure that recipients of information
receive only the relevant information.

para 8.1.7

para 8.3.7

Y

Primary – section 4(2)(c)
Rules

Table containing recommendations for Transport and Works Act 1992 and the consideration of these in relation to the Transport and Works
(Scotland) Bill
1. Guidance should request
promoters to submit the following:
x precedent order indicating any
departure from the model clause
x a brief explanation of the reasons
and any precedent for it
x the legal need or justification for
each provision of the order.

para 8.3.11

N

Primary – section 6(3)(b),
section 12(12)(a), section
12(12)(b) section 13(4)(b)

It is believed that it is important that notices
are placed as a minimum within local
newspapers which cover the community or
communities that may be affected. There is
no restriction on the placement of additional
notices within national newspapers.
The rules will ensure that a concise
explanatory memorandum is produced

para 8.3.14

Y

Primary – section 4(2)(a)
Rules
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2. Updating of the model clauses to
reflect changes in legislation & policy
and also be regularly reviewed.
3. List of bodies in Schedules 2, 5 and
6 of the Applications and Objections
Procedure Rules be reviewed.
4. Amend the rules to enable
documentation be stored electronically
if statutory and other public bodies
agree to accept it in this format.
5. Modify rule 13(6)(d) of the
Applications and Objections Procedure
Rules so that is similar to rule 13(6)(g)
that only information which is relevant
be served.
6. Modify the rules that notices can
be published in national as opposed to
local newspapers

7. Revise rule 10(2)(b) so that
documentation explaining the legal



para 9.6.3

effects of each provision in the order is
included in the application.
8. Production of a statement of aims
para 8.4.7
with application documentation to give
quick overview to assist interested
parties and this should lodged with the
TWA application.
9. Rule 18 be extended to give the
para 8.5.6
Secretary of State more general powers
to waive the rules in certain
circumstances
Parliamentary Scrutiny
1. Parliament’s endorsement of the
para 9.6.2
principle and need of a transport
project will add weight and
accountability. This will contribute to
the streamlining of decision making.
2. Parliamentary process should
incorporate the following features:
(a) individual projects should be
carried out within the framework of
the published national policy
(b) the approval process should allow
all interested parties to make their
views known so that there is full
parliamentary consideration
(c) debate of the motion approving
the principle of the project should be
preceded by detailed scrutiny when
others’ views are considered
(d) approval of the principle of the

Mostly

Y

Y

Y

Primary – section 13

Primary – sections 4(5)(a)
and 8(5)(a) and Rules

Primary – section 4(2)(a)
Rules

This enables greater flexibility in terms of
adapting the Bill’s process according to the
particular situation of the promoter and
nature of the application.

The rules will ensure that a concise policy
memorandum is produced.

(d) Independent scrutiny by a reporter.

(c) Extensive consultation will take place on
NPF.

(b) Guidance to promoters in terms of setting
their project within the policy framework.

(a) Primary – section
4(2)(b)
Rules and Guidance

(c) Primary – section
13(2); considered as part
of National Planning

(b) Guidance (and within
contributing policies and
plans e.g. National
Planning Framework
informed by National
Transport Strategy etc)

This ensures that there is Parliamentary
endorsement to transport projects of national
significance. This is appropriate given the
impact of the project on Scotland as a whole
and because of the financial implications,
most of which may come from the public
purse.
(a) The context of a project will be important
in determining its merits. The promoter must
demonstrate how the project fits within the
national context in the policy memorandum
which accompanies the application.

Table containing recommendations for Transport and Works Act 1992 and the consideration of these in relation to the Transport and Works
(Scotland) Bill
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N

N/A

N/A

Only those projects of national significance
should be subject to Parliamentary scrutiny,
ensuring a proportionate response. It is
difficult in a small country to have a further
level of definition that sits between local and
national. It should be noted that development
plans cover the city regions and are arguably
of local significance.
See above.

(f) The Reporter will be required to focus on
the detail of a project, including site-specific
issues, the impact of a project and measures
to mitigate those impacts. He or she should
not seek to re-open the principle of or need
for a development where it has been
established in the National Planning
Framework and/or by any other
Parliamentary process. Rules will cover
ability for reporter to refuse to hear evidence.

(e) All matters relevant to project have
potential of being examined as part of the
inquiry.

Table containing recommendations for Transport and Works Act 1992 and the consideration of these in relation to the Transport and Works
(Scotland) Bill
Framework review
(d) Primary – section 9(1)
(e) Primary – section
10(1)(a)
Rules

para 9.6.5

N

(f) Primary – section
10(1)(a)
Rules for second part.

para 9.6.6
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scheme should be followed by
consideration of the detail at a public
local inquiry
(e) remit of inquiry should include
detailed alignment of project,
representation of site specific matters
& specific environmental impacts,
proposed mitigation measures,
examination of the EIA and the
environmental statement
(f) the inspector should be precluded
by the terms of reference on issues
which have already been assessed by
Parliament also the inspector should
have the power to refuse to hear
evidence on the issues.
3. Benefits of the new procedure
should not be confined to schemes of
national significance but an extended
S9 procedure should also apply to
schemes which are of regional
significance.
4. The following is recommended:
x a new procedure should be created
or Section 9 should be extended to
include both regional as well as
national significant projects
x primary or secondary legislation
should set out criteria on how SoS
should exercise their discretion
x promoters to submit statement with



application that proposals fall within
criteria
x objectors and others to be given
chance to comment on statement
before parliamentary scrutiny.
Pre-inquiry
1. The best opportunity for resolving
objections is by direct negotiation
between the applicant and objector. A
member of the project team can act as
the objection manager for each
individual objector during the inquiry
period.
2. Audit report by HMRI (ORR)
would cover infrastructure and should
be included in application, this would
ensure that the scheme is meeting
HMRI (ORR) requirements.

Inquiry / Alternative procedures
1. Revision of the Transport and
Works (Inquiries Procedure) Rules
1992 as a result of changes to Town
and Country Planning (Inquiries
Procedures) (England) Rules 2000.
2. Rules to be amended so that only

para 10.2.4

para 10.3.6

para 11.3.1

para 11.3.2

Y

Y

N/A

Y

Primary – section 4(2)(c)

N/A

Guidance

Guidance

To ensure that recipients of information

Inquiry rules to draw on best practice from
all relevant areas.

HMRI (ORR) will no longer have the role of
approving new or modified infrastructure. As
of 1 October 2006 ensuring compliance with
infrastructure safety requirements is now the
responsibility of the owner or operator. The
owner of the infrastructure will need to
appoint a competent person to confirm
compliance with relevant standards and
evidence of compliance together with a
supporting safety management system to
ORR in support of their application for an
Authorisation Certificate to operate the new
or modified infrastructure.

The promoter will be encouraged and indeed
expected to resolve as many as possible
objections before submitting their
application. It makes sense that this is done
through a single point of contact.

Table containing recommendations for Transport and Works Act 1992 and the consideration of these in relation to the Transport and Works
(Scotland) Bill
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Y
(a) Y
(b) Partly

Primary – section 19 and
guidance

Rules

(a) To ensure a well-informed application in
order to reduce the number of objections.

To ensure that recipients of information
receive it in the most appropriate format.

receive only the relevant information.

Y

Primary – section 10(1)
Rules
Guidance

To ensure that the Scottish Ministers and the
reporter have the flexibility to hear an
objection in the most appropriate way.

(b) Primary – section
8(1)(a)
Rules

Y

Primary – section 10(1)
Rules

Partly

Guidance

(b) Where further information comes to light
during the objection period, either affecting
existing objectors differently and/or newly
affecting people, the objection period will be
restart/start so that all have a continuous
period of 42 days in which to object from the
day on which they received the most up-todate information.
To ensure maximum flexibility (without
making major modifications to the
application) in order to encourage objections
to be resolved.

(a) Primary – section
4(2)(d)
Rules

Table containing recommendations for Transport and Works Act 1992 and the consideration of these in relation to the Transport and Works
(Scotland) Bill

para 11.4.13
para 11.5.4

para 11.6.12

para 11.8.8

para 11.9.2 and
11.9.3

Alternative designs should be assessed
before an application is submitted as part of
the Scottish Transport Appraisal Guidance
(STAG). Otherwise, alternatives should be
considered at the reporter’s discretion.
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relevant documentation which relates
to the subject matter may be served.
3. All documentation relating to
applications to be stored electronically
including drawings.
4. Minimise the chances of delay to
an application are twofold:
(a) promoter to consult affected parties
extensively prior to submitting the
application
(b) the TWA processing unit to use
discretion on late objections which may
impact on timescales.

5. Promoters to have the ability to
respond to points raised by affected
parties and assessor offering
amendments to the TWA submission
or correcting errors.
6. Revise and expand the Transport
and Works (Inquiries Procedures)
Rules 1992 to include references to
written representation, informal
hearings and mediation
7. The need for draft orders to be
assessed at public inquiry as within the
competence of reporter. Alternative
designs and amendments to orders to
be considered at inquiry and not left to
Secretary of State decision.
Decisions and Post-decisions



1. Statement of matters to identify
issues which may arise at an early
stage from the draft order which will
require special consideration.
2. Guidance for inspectors to contain
level of detail to support
recommendations that include
additional or modified works.
3. Take out “either before or” in
section (1), however because Section
22 has the same effect as Para’s 2 – 4
of Schedule 2 Highways Act 1980, it
would not be appropriate to amend (1)
without a general review [judicial
review].
4. Temporary granting of powers and
consents to consider blight
implications – the timescales for this
could be up to 10yrs. This provision
should be contained within the
guidance.

Y

Y

Guidance

Primary – section 4 (2)(e)
Rules

para 12.1.7

para 12.1.10

N/A

Identification of particular matters of concern
can be achieved through pre-application
scrutiny and, if not resolved, the Minister can
instruct the reporter to investigate such
matters.
Guidance will be considered on this in due
course.

By restricting the right of challenge to be
made within 42 days of the making of an
order an element of certainty and finality is
achieved.

The opportunity for hearing objections is at
the examination.

Guidance

Primary – section 8(1)(a)
Rules

Pre-application scrutiny.

Y

Y

Primary – section 4(2)(e)

N/A

Y

N

N

para 12.3.10

5. Separate legal agreements between para 12.4.2
promoter and statutory undertaker
rather than protective provisions, so as
not to delay TWA process.
6. Only objections due to changed
para 12.4.3
circumstances should be considered –
definition of circumstances in guidance
required.
DTLR Resourcing and Processing
1. If content & provisions of draft
para 13.3.8

Advice on timescales for powers in order
will be provided in guidance but promoter
will draft his own order and therefore can
submit with the application what he
considers reasonable. This can then be
considered as part of the objection process
and examination.
Legal agreements should take place outwith
the legislation between the promoter and a
statutory undertaker.

(1) Section
22(3);
para 12.2.6

Table containing recommendations for Transport and Works Act 1992 and the consideration of these in relation to the Transport and Works
(Scotland) Bill
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TBC

Operations

Operations

Guidance

This will be considered in relation to the
operations phase if the Bill is passed.

This will be considered in relation to the
operations phase if the Bill is passed.

This enables good practice in terms of
effective communication to the benefit of all
parties. Timescale problems will be reflected
in the annual report (section 20).

Rules

para 13.3.12

TBC

Y

para 13.4.3

Guidance

Operations

This will be considered in relation to the
operations phase if the Bill is passed.
This will be considered in relation to the

TBC

TBC

Operations

para 14.1.3

para 14.1.6

TBC

This will be considered in relation to the
guidance if the Bill is passed.

para 14.2.2

424

para 13.3.11

Table containing recommendations for Transport and Works Act 1992 and the consideration of these in relation to the Transport and Works
(Scotland) Bill
order not properly address, promoter to
be notified in writing of potential
delays.
2. If there is a potential delay in the
project, case officer to write to
promoter and interested parties with
brief description of delay and when a
decision will be provided.
3. Requirement of a database that will
enable the storing of documentation
and issuing of standard letters to be
investigated.
4. Assessment of TWA unit:
x staff training
x outsourcing while retaining centres
of excellence
x appointment and responsibilities of
case officers
x implications of outsourcing one
stop shop approach
x management measures to deal with
decision times exceeding targets.
Good Practice Guidance and Training
1. Identification of areas requiring
easy read guides:
x granting of waivers
x financial & economic assessment
x consultation, negotiation &
mediation procedures.
2. Good practice booklet to be
published to go with guidance.
3. TWA seminar to be repeated every



1yr or 2yr to update stakeholders of
changes and recent applications.
4. Specialist training for programme
officers for public inquiry for TWA
applications.
para 14.2.7

TBC

Operations

This will be considered in relation to the
operations phase if the Bill is passed.

operations phase if the Bill is passed.

Table containing recommendations for Transport and Works Act 1992 and the consideration of these in relation to the Transport and Works
(Scotland) Bill
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FINANCE COMMITTEE
EXTRACT FROM THE MINUTES
21st Meeting, 2006 (Session 2)
Tuesday 12 September 2006
Present:
Ms Wendy Alexander
Mark Ballard
Jim Mather
Mr Frank McAveety
John Swinney

Mr Andrew Arbuckle
Derek Brownlee
Des McNulty (Convener)
Dr Elaine Murray

Transport and Works (Scotland) Bill: The Committee took evidence on the Financial
Memorandum from—
Frazer Henderson, Transport and Works Bill Team Leader, Scottish Executive; and
Emma Sinclair, Transport and Works Bill Team Policy Official, Scottish Executive.
Scottish Executive officials agreed to provide supplementary information on issues
raised by the Committee.
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Transport and Works (Scotland)
Bill: Financial Memorandum
12:10
The Convener: The third item on the agenda is
consideration of the financial memorandum to the
Transport and Works (Scotland) Bill. We agreed to
adopt level 2 scrutiny for the bill, which involves
taking written evidence from bodies on which
costs fall. Today, we will take oral evidence from
Executive officials. I welcome to the committee
Frazer Henderson, who is the bill team leader, and
Emma Sinclair, who is the bill team policy official.
Frazer will make a brief opening statement before
we ask questions.
Frazer Henderson (Scottish Executive
Enterprise, Transport and Lifelong Learning
Department): I thought that it might be helpful if I
clarified two aspects of our proposals. The first
relates to the cost of administering the new
process. We believe that the savings to the
Scottish Parliament and the additional cost to the
Scottish Executive of administering the process in
effect cancel each other out.
The second issue relates to promoter costs. We
are aware that mention of an additional £1 million
in costs to promoters of large projects has
generated excitement in some quarters. It might
be worth explaining the background to that
estimate. It is apparent that, given the experience
of the private bills process, promoters are
becoming more attuned to the need for good
consultation and engagement during the preapplication phase. We are also aware that the
guidance produced in support of the private bills
process promotes such an approach.
The bill’s provisions build on that guidance and
exhibited best practice. The bill now places all
promoters under a statutory requirement to
undertake particular pre-application activities. As a
consequence, there will be associated costs,
which are based on estimates of additional staff
required to perform and fulfil pre-application
activities and commitments.
In short, the additional £1 million is the
difference between a promoter fulfilling the current
minimum requirements of consultation under the
private bills process and undertaking the statutory
requirements under the provisions of the bill.
However, we recognise that £1 million is a
generous, large figure. On reflection, we think that
we are probably the first bill team to overestimate
costs. As a consequence of producing draft
illustrative secondary legislation, which was
shared today with the convener of the Local
Government and Transport Committee, we are
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able to refine the estimated costs for a large-scale
project to around £600,000.
It is important to emphasise that for promoters
who had previously planned to apply best practice
and had built such costs into their existing
budgets, there will be little or no additional cost. In
short, additional costs are unlikely to apply to good
promoters. It should also be noted that the
additional cost is dependent on the scale of the
project, whether it is in a rural or an urban area
and whether it is involved or straightforward.
In the wider context, it is perhaps worth
acknowledging that the process of scrutiny in
terms of cross-project analysis and investment
decisions will be taken through the strategic
transport projects review, which will feed into the
infrastructure investment plan and thence to the
national planning framework. Given that the
process of authorisation that the bill promotes
flows in the main from the national planning
framework, there should be a greater level of
security that the right project is being promoted for
the right reasons.
Our colleagues in Transport Scotland have
recently commenced the strategic transport
projects review, which it is envisaged will progress
through to completion in summer 2008. I am sure
that there will be ample opportunity for
parliamentary scrutiny in the coming months and
years.
The bill team’s focus has been on designing the
authorisation
process
for
transport-related
developments. We are happy to answer members’
questions on the process as well as we can.
12:15
The Convener: Thank you. Mark Ballard and I
have taken on the lead responsibility for
considering the bill.
Mark Ballard: In paragraph 110 of the financial
memorandum, the Executive says:
“We will cover the details of the fees in secondary
legislation”.

You mentioned draft secondary legislation, and I
am interested in hearing about the criteria that
ministers would use in deciding fee levels.
Frazer Henderson: I will pass your question to
my colleague, who has been involved in the
details about fees. I can answer more general
questions on the matter.
Emma
Sinclair
(Scottish
Executive
Enterprise, Transport and Lifelong Learning
Department): As Frazer Henderson said, we have
produced draft illustrative secondary legislation.
However, we have not yet produced draft
secondary legislation on fees, because we realise
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that a number of factors will influence our
consideration of the matter. When the bill has
been enacted we will produce draft secondary
legislation and put it out to consultation.

principle can be modified in the light of the
consultation that will take place next year, so that
we do not dissuade or affect charitable concerns,
such as heritage railways.

Frazer Henderson: The aim is that fees should
be proportionate. We are giving careful
consideration to whether the same level of fee for
an application should apply to private developers,
public developers and charitable concerns. We do
not want to create a fee system that is
bureaucratically all-consuming; the system should
be fairly straightforward.

In relation to the staff costs that are attached to
the bill, we must remember that the Scottish
ministers will make the decisions and that they will
employ staff to assist them with those decisions.
Most proposals that will come forward will relate to
public transport and will be for the public good
anyway. We therefore think that it is reasonable
for the staffing costs to be met by the Scottish
ministers. The only cost that promoters will have to
meet will be the cost of the examinations.

We do not want to set a fee level that will act as
a disincentive for people to come forward, nor do
we want the fee level to encourage proposals that
have not been well thought through. We have not
agreed a figure, but we expect to go out to
consultation on the matter next summer, after
which we will reflect accordingly.
Mark Ballard: Your points are well made.
However, in footnote 24 to the financial
memorandum the Executive says:
“The current Private Bills fee is £1.25k for charities … On
this basis, the”—

new—
“fee may represent an increase of £18.75k”.

Would such a jump in fees create the problem you
identified, whereby too many charities might come
forward with proposals, or would it have the
opposite effect and discourage public bodies and
charities from coming forward?

Mark Ballard: I am uncertain of the logic of that
position. Either there should be full cost recovery
by the public purse—including staff costs—or the
current system of a flat-rate fee should be
maintained. As you say, the fee is designed to act
as a barrier to vexatious applicants but not to be
so high as to dissuade genuine applicants. It
seems to me that the second option is much more
sound than what appears to be quite an arbitrary
division, with staff costs not being included and
other costs being included in the calculation of the
fee.
Frazer
Henderson:
You
have
neatly
encapsulated some of the questions that we will
include in the consultation to help us to decide
whether to opt for one position or another.
Mark Ballard: On a separate issue, paragraph
128 of the policy memorandum states that

A fee of £20,000 could act as a disincentive to
some charities—I am thinking in particular about
heritage railways. That is why we deliberately kept
the fee issue away from the draft illustrative
secondary legislation that we mentioned. The
issue is complex and we want a full and frank
consultation on fees before we come to a view.

Can you explain how that might work and how a
decision that there should be financial support for
objectors might fit into the financial memorandum?

Frazer Henderson: In terms of the public purse,
that is our opening principle; however, our
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Those are our views as of today; however, they
may change following the consultation.

Frazer Henderson: We are seeking to ensure
that the level of fee is such that there is no cost—
for want of a better term—to the public purse. It is
inappropriate that the public purse should meet
the costs of an examination that cost £20,000, for
example. Those costs should fall to the promoter.

Mark Ballard: The current fee of £1,250 does
not bear much relationship to the cost to the public
purse. In paragraph 110 of the financial
memorandum it is proposed that staff costs will not
be included in fees. If the proposal is to move to a
system in which there is no cost to the public
purse, why are staff costs not included in the
calculation? I would have thought that they could
be the most substantial element of the cost to the
public purse of any new application.
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“one respondent did comment that consideration should be
given to financial aid being given to an objector at an
inquiry. This issue will be considered further when drafting
the rules.”

Emma Sinclair: At the moment, we have not set
aside a provision in the bill under which objectors
could be given financial aid. Currently, objectors
can get advice on Scots law from qualified
solicitors, and civil legal aid is available to
objectors in accordance with certain statutory
parameters. We could address the matter in
secondary legislation; at the moment, the bill does
not enable objectors to receive financial aid.
Mark Ballard: If such a provision were to be
made in secondary legislation, would the
additional costs of paying for the financial support
for objectors be met by promoters as an additional
charge on top of the fees or as part of the fees, or
would those costs be met by the Scottish
Executive’s inquiry reporters unit?
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Frazer Henderson: We have not yet formed a
view on that. I am sorry that that is such a short
answer, but it is an honest answer.
Mark Ballard: We can consider the issue if the
secondary legislation comes our way.
The Convener: Let us move on a wee bit. In
2005, we spoke to the then Minister for Transport,
Nicol Stephen, about the need to identify a better
mechanism for tracking the costs of projects. You
will be aware that projects are authorised on the
basis of a budget but that, sometimes, the budget
increases or multiplies. The hope was that we
could find a mechanism that not only would allow
an initial authorisation process for projects, but
would ensure that the costs were followed
through. There is no proposal to do any of that in
the bill. Have you any thoughts about how it might
be achieved and about how the Finance
Committee, in particular, may be able to wrestle
with the costs of projects and changes to those
costs over time?
Frazer Henderson: In the coming months, the
Scottish transport appraisal guidance will be
reviewed. Everyone agrees that it would be better
for the cost structures of particular projects to be
fairly fixed at the outset, so that there is a higher
degree of security than has existed hitherto. One
of the driving mechanisms is to look at the
economic bases and the financial assessments
that STAG takes forward. It is anticipated that the
new STAG proposals will be presented next year. I
expect that both the Local Government and
Transport Committee and the Finance Committee
will subject the new STAG approach to scrutiny.
In my opening remarks, I mentioned the
strategic transport projects review that is being
undertaken at the moment and which will report in
2008. Both the Local Government and Transport
Committee and the Finance Committee will have
some interest in the review of cross-project
decisions and prioritisation. That is especially
relevant to the Finance Committee, as it feeds
through into the infrastructure investment plan.
The retort to what I have said could be that such
opportunities are currently available to both
committees. Through the STAG and strategic
transport projects reviews, we are seeking to
improve the processes, so that there is greater
security around some of the figures in budgets, in
particular. I cannot say that we will ever get it right,
but now a genuine attempt is being made to
address the issue. Clearly, we can deliver more
projects if we secure correctly the budgets of
those that are currently scheduled.
The Convener: I will make two points in
response to what you have said. First, the present
mechanism for putting projects into play does not
seem to have been very good at identifying
adequately at an early stage what the actual costs
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are likely to be—the costs are rough estimates.
Secondly, one occasionally finds part way through
the process that a project has been altered—the
best example being perhaps the new Aberdeen
ring road, the line of which has been changed at
significant additional cost. Under the arrangement
that is proposed, the authorisation could be
changed by ministers without reference to
Parliament and without proper control of costs.
I am probing the issues with you. I understand
that the bill has a particular purpose, but to make it
effective for the purpose on which we and
ministers agree, we require that a framework for
scrutiny of proposals be put in place beyond the
authorisation stage. As proposals change and are
modified and as costs increase, we will need a
system of accountability for those changes. No
provision seems to have been made for that.
Frazer Henderson: That is not included in the
processes that are set out in the bill, but we
believe that there are existing mechanisms for
addressing the issue. The Scottish Executive is
the predominant funder of most public transport.
We hope that cost overruns will not happen, but if
they do, the minister is accountable for them to
Parliament at all times. Budget revision, budget
scrutiny and the infrastructure plan provide
mechanisms for accountability.
12:30
The Convener: I would like to pick the
Aberdeen ring road as an example. That project’s
budget very nearly doubled and then an
arrangement was made to find a different route,
which further increased costs. I am not aware that
that budget went through a parliamentary process
at any point. Announcements were made about
increasing costs and about changes to the route,
but there was no formal process of parliamentary
scrutiny.
Frazer Henderson: I cannot comment on that
because I do not know the detail of the roads
projects. However, in our mechanism for delivering
rail projects in the future, a rail project will at the
very outset form part of the national planning
framework, so there will be an opportunity for
Parliament to pass comment. Prior to that, the
national planning framework will result from the
strategic projects review and the infrastructure
implementation plan, both of which can also be
subject to scrutiny by committees, so there will be
an opportunity to scrutinise individual projects that
come forward to the NPF.
We hope that there will be greater security in the
budget level for rail projects when an application is
made for authorisation by the minister. A project
will go through an authorisation process of nine
months; we hope that work will commence shortly
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thereafter. There are necessary reasons for
budget changes, including environmental reasons,
shifts in policy and technological changes, and we
have to address those factors as and when they
arise. The bill will not shift us fundamentally from
where we are currently, aside from saying that
there should be greater security because major
public transport developments will be included with
the NPF, which is the distillation of various
strategies, policies and plans.
The Convener: I refer you to paragraph 177 of
the policy memorandum, which states that
“Proposals for a New Approach to Delivering
Public Transport Infrastructure Developments”
solicited views on whether there should be a
mechanism to
“attach express Parliamentary approval
developments of national significance.”

to

road

Most respondents agreed that that was a good
idea, but
“one respondent suggested that there was no compelling
reason to change”.

In practice, you seem to have gone with the one
respondent rather than with those who said that
there should be such a mechanism.
Frazer Henderson: We have said that the
mechanism should be for parliamentary scrutiny.
Let us use the Aberdeen western peripheral route
as an example. That project would feature in the
national planning framework and is therefore a
development of national significance. All transport
developments that are of national significance will,
once the minister has made the order, be subject
to the affirmative procedure. They will be
discussed at the NPF stage and also at the end of
the process. We have achieved a degree of
conformity by bringing roads and major harbour
developments into that process so that they will
now be treated in the same way as rail, tramway
and
canal
and
other
inland
waterway
developments. We have some conformity in that,
but we have not disassembled the roads
legislation, which has been designed to address
the complexity of roads. We have left that as it is,
but the end result is that all national transport
developments will be treated in a like manner.
The Convener: Will they continue to be treated
as individual projects, or will there be a
mechanism through the bill, or through the
guidance or procedures that will be attached to the
implementation of the bill, that will allow us to
ensure that individual projects fit into a priority
process and that there are appropriate financial
controls? In a sense, that is a different issue. The
current private bills procedure allows planning
considerations to be dealt with carefully and
conscientiously—to too great an extent, some
would argue—for individual proposals. To some
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extent, the Transport and Works (Scotland) Bill will
simplify that process.
I am not clear whether the bill deals with the
other aspect on which the current procedure has
been criticised, which is that schemes are
currently dealt with individually without effective
co-ordination of scrutiny to ensure priority setting,
financial management and so on. As a committee,
we have been calling for such co-ordination for
two or three years. We thought that we had
secured ministerial agreement that the Executive
wished to go down that road.
Frazer Henderson: I hope to answer that.
It is correct to say that the process under the bill
will be an authorisation process. Prior to that
authorisation, priority setting will have been carried
out under the strategic projects review, which will
involve examining all the projects to rate them, to
see what the interrelationships among them are
and to determine the order in which they should be
delivered. As I mentioned, that process feeds into
our infrastructure implementation plan and hence
to the national planning framework. There will be
opportunities to address concerns during
consideration of the strategic projects review and
of the national planning framework.
In effect, the process under the bill is that all
those issues should have been addressed in the
national planning framework; authorisation of
projects should fall out of that quite naturally.
There is no mechanism to re-evaluate the priority
of an individual rail project, which should have
been addressed in the SPR and the NPF. Our
process will be the outcome of consideration of the
SPR and NPF. That is perhaps where the desired
level of scrutiny ought to be addressed.
The Convener: Let me cap that off by
suggesting that the committee perhaps needs to
seek additional guidance or thoughts from the
Executive about how those different preliminary
steps should be scrutinised so that we can see
how they fit in with the authorisation process. For
some time now, the committee has recorded its
concern about the fact that projects with cash
attached to them suddenly appear that have not
gone through a clear process in which Parliament
could engage, but which instead seem simply to
spring out of ministerial announcements. If the
authorisation process is to be backed up with a
policy process, we need to consider how scrutiny
can be linked in with that policy process.
The other side of that relates to what happens
when a project is authorised and circumstances
then change or its budget increases. We need a
mechanism for reviewing the authorisation and the
spend process. Given that not every project will
always ends up in a perfect position in a line of
process—as we know, that never happens—we
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need a mechanism that will follow authorisation
that allows for a review. I am not sure that such a
mechanism is provided for under the bill.

procedures have to run, rather than its being
possible to run projects through a single
incorporated procedure? Does that make sense?

Frazer Henderson: I will be delighted to draft a
note to address that point. A similar concern was
raised by the Procedures Committee, which
wanted to see how the process under the bill will
fit in with the SPR and NPF and the considerations
that are attached to that. On the NPF, I point out
that, as the Planning etc (Scotland) Bill is currently
going through Parliament, we will not know what
consideration will finally be attached to the NPF
until after stage 3 of that bill.

Frazer Henderson: Yes. I suppose that what
you have said takes us back to the genesis of the
bill. We considered changing the private bills
process and giving order-making powers relating
to railways, trams and canals to Scottish ministers.
Scottish ministers already have order-making
powers relating to roads and harbours, but other
matters go through planning legislation. Under
section 1 of the bill, an order can be made relating
to matters that are connected with rail
developments. We were thinking about enabling
access roads to link to railways and the provision
of interchange facilities, for example. Basically,
those are transport-related matters. We have not
gone further on things such as sewerage, which
you mentioned: we think that they can be
adequately addressed in the existing planning
regime.

Mark Ballard: I look forward to receiving that
note. I want to follow on from, and amplify, the
point that Des McNulty made. I understand that
the NPF—which, I accept, is still being debated by
the Communities Committee—will not necessarily
contain a financial component. If that is the case
and if a project’s first stage is to be the NPF, we
might have less financial scrutiny of such projects
than we have of projects that go through the
private bills procedure, in which value for money
and business cases are, we know, some of the
most hotly fought-over issues at the first stage.
I am worried that there could, in the situation
that you have described, be less financial scrutiny
of major infrastructure projects than there is
currently because the introductory stages would
be purely concerned with planning issues, rather
than with issues to do with the business case,
value for money and funding, about which
discussions on private bills have often focused in
this parliamentary session.
Frazer Henderson: As I mentioned, the
infrastructure investment plan, which will set out
the Executive’s funding for projects, is one of the
key inputs to the national planning framework.
There can be such input only when individual
projects have gone through their STAG appraisal
and the SPR. There are ample opportunities for
scrutinising individual projects and all projects in
the round in the SPR and the infrastructure
implementation plan. Projects then feed into the
NPF, which is clearly a spatial plan that articulates
which projects will go forward. However, as I
mentioned, the financial regime that sits behind
those projects can also be subject to scrutiny
through the SPR and STAG.
The Convener: I want to ask about the bill’s
ambit. The bill is essentially a transport bill, as it
focuses principally on transport or transport-linked
works. Is there a reason why other linked
infrastructure projects cannot be dealt with under
the same procedure or a parallel procedure? In
particular, I am thinking about significant water
and sewerage activities, which are often part of
road projects. By excluding the connected aspects
of such projects from the bill’s scope, will two

The Convener: Many people in Scotland would
disagree with you about that.
I want to put a proposition to you. Parliament is
dealing with the Planning etc (Scotland) Bill at the
same time as it is dealing with the Transport and
Works (Scotland) Bill. Is there a conversation that
you might want to have with your planning
colleagues on whether there are ways in which the
systems can be drawn closer together than they
appear to be in the description that you have
given? I think that if there are water and sewerage
works that are analogous to, or which are part of,
road works, they should come firmly under the
ambit of such legislation because separating
appeals, notifications, notices and so on makes no
sense.
There is also an argument about whether there
is a need for an analogous and more fit-forpurpose procedure for water projects, which would
take them out of the ambit of small local authority
planning procedures to secure approval so that
major schemes can be dealt with in a more
streamlined national framework rather than
through purely local planning systems. Significant
cost and time benefits might be gained from such
an approach.
Frazer Henderson: I take on board your
comments. We have worked closely with planning
colleagues on the bill. When we embarked on that
work, an issue arose about why the Planning etc
(Scotland) Bill and the Transport and Works
(Scotland) Bill are not somehow linked. However,
the Planning etc (Scotland) Bill was much further
advanced by that stage. We were asked to
produce a proposal on a transport and works bill
last year; the proposals on planning have had a
much longer gestation period.
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As members know, the Planning etc (Scotland)
Bill seeks to streamline all the processes to do
with national, major and local developments. As
far as possible, when a proposed transport
development has ramifications for other aspects of
planning, we will seek to streamline activity. The
Transport and Works (Scotland) Bill will allow us to
conjoin inquiries so that there can be synergy and
so that issues can be discussed and addressed in
the round, in particular when Scottish ministers will
be the decision makers in both instances.
The Convener: We have no further questions,
so I thank the witnesses for attending the meeting
and answering our questions. We will discuss our
draft report on the financial memorandum on 26
September and—I hope—publish our report
shortly after that.
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WRITTEN EVIDENCE TO THE FINANCE COMMITTEE
SUBMISSION FROM BRITISH WATERWAYS SCOTLAND
Consultation
1. Did you take part in the consultation exercise for the Bill, if applicable, and if so did you
comment on the financial assumptions made?
We attended a workshop in May 2006. We did not feel sufficiently qualified to comment on the
financial aspects at that time.
2. Do you believe your comments on the financial assumptions have been accurately reflected in
the Financial Memorandum?
Paragraph 108 states that Stakeholders were content with the financial implications implies
that we agreed that additional fees/ costs to the promoter of 17% was acceptable, which we
did not.
We did however agree that in principle good promoters would be working in line with the Bill’s
proposals regarding consultation, engagement and publicity material, and that the changed
procedures should be more efficient.
3. Did you have sufficient time to contribute to the consultation exercise?
Yes
Costs
4. If the Bill has any financial implications for your organisation, do you believe that these have
been accurately reflected in the Financial Memorandum? If not, please provide details.
Yes this Bill has financial implications for our Organisation, and in so far as they relate major
projects.
5. Are you content that your organisation can meet the financial costs associated with the Bill? If
not, how do you think these costs should be met?
No we would not be able meet the financial costs associated with this Bill without a direct
contribution from our sponsoring department and our partners in such projects.
6. Does the Financial Memorandum accurately reflect the margins of uncertainty associated with
the estimates and the timescales over which such costs would be expected to arise?
Yes
Wider Issues
7. If the Bill is part of a wider policy initiative, do you believe that these associated costs are
accurately reflected in the Financial Memorandum?
8. Do you believe that there may be future costs associated with the Bill, for example through
subordinate legislation or more developed guidance? If so, is it possible to quantify these
costs?
Secondary Legislation will deal with the issue of fees.
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SUBMISSION FROM CAIRNGORM NATIONAL PARK
Consultation
1. Did you take part in the consultation exercise for the Bill, if applicable, and if so did you
comment on the financial assumptions made?
We did not respond to the consultation as any implications for the CNP
minimal.

appeared

to

be

2. Do you believe your comments on the financial assumptions have been accurately reflected in
the Financial Memorandum?
Not applicable
3. Did you have sufficient time to contribute to the consultation exercise?
Yes
Costs
4. If the Bill has any financial implications for your organisation, do you believe that these have
been accurately reflected in the Financial Memorandum? If not, please provide details.
Given our understanding of the limited nature and scope of the Bill with regard to CNP it is
considered that any financial implications can be accommodated.
5. Are you content that your organisation can meet the financial costs associated with the Bill? If
not, how do you think these costs should be met?
See 4. above. If implications are greater than indicated we would expect Executive to make
arrangements to have excessive costs met.
6. Does the Financial Memorandum accurately reflect the margins of uncertainty associated with
the estimates and the timescales over which such costs would be expected to arise?
This is a matter for those drafting the Bill to address.
Wider Issues
7. If the Bill is part of a wider policy initiative, do you believe that these associated costs are
accurately reflected in the Financial Memorandum?
No comment.
8. Do you believe that there may be future costs associated with the Bill, for example through
subordinate legislation or more developed guidance? If so, is it possible to quantify these
costs?
This is a matter for those drafting the Bill to address. If there are future, as yet un-anticipated,
costs to CNPA we would expect Executive to make arrangements to have them met.
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SUBMISSION FROM COSLA
Thank you for your request for evidence on the Financial Memorandum of the Transport and Works
(Scotland) Bill. We have no comments to make in response to your specific questions, but wish to
make the following points.
We welcome the efforts that are being made to make it clearer to promoters from the outset the costs
that they will face. However, it seems that the changes being made do place a greater financial
burden on the promoter, and we hope that, where public funding is given to public bodies to enable
them to promote a scheme, these additional costs will be recognised.
Given the relatively small number of developments taken forward through the Private Bills Process,
we do not anticipate that councils will face significant additional financial burdens as a result of any
administrative requirements placed on them by developments for which they are not the promoter.
However, if there were to be a significant increase in the numbers of such developments, then we
would be seeking additional support from the Scottish Executive in order to allow councils to monitor
and engage with these developments.
On a specific cost issue, the Bill proposes a ‘one stop shop’ for consents, for example listed building
consent, associated with developments. This would mean that decisions would be taken centrally
about consents, rather than by each individual local authority according to the location where the
consent is required. However, these consents will need to be enforced locally, which will mean that
councils face additional costs as a result of decisions taken centrally. COSLA believes that any such
costs should be recharged to the promoter, and will be seeking ways to achieve this during the
passage of the Bill.
I trust that this information is of assistance to you.
Yours sincerely
Cllr Alison Magee
COSLA Roads and Transportation Spokesperson

3
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SUBMISSION FROM HISTORIC SCOTLAND
Consultation
1. Did you take part in the consultation exercise for the Bill, if applicable, and if so did you
comment on the financial assumptions made?
Yes. As we concurred with the Financial Assumptions in relation to the impact on HS there
was no need for comment.
2. Do you believe your comments on the financial assumptions have been accurately reflected in
the Financial Memorandum?
Not applicable. See our comments under question 1 above.
3. Did you have sufficient time to contribute to the consultation exercise?
Yes
Costs
4. If the Bill has any financial implications for your organisation, do you believe that these have
been accurately reflected in the Financial Memorandum? If not, please provide details.
Yes.
5. Are you content that your organisation can meet the financial costs associated with the Bill? If
not, how do you think these costs should be met?
Yes.
6. Does the Financial Memorandum accurately reflect the margins of uncertainty associated with
the estimates and the timescales over which such costs would be expected to arise?
Yes.
Wider Issues
7. If the Bill is part of a wider policy initiative, do you believe that these associated costs are
accurately reflected in the Financial Memorandum?
No comment.
8. Do you believe that there may be future costs associated with the Bill, for example through
subordinate legislation or more developed guidance? If so, is it possible to quantify these
costs?
No comment.
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SUBMISSION FROM INLAND WATERWAYS AMENITY ADVISORY COUNCIL
I refer to Kristin Mitchell's letter to me of 26 July 2006 and the attached questionnaire.
IWAAC is, as you know, a cross-border advisory body charged with advising the Scottish Executive
and British Waterways Scotland (BWS) on the use and development of those waterways managed by
BWS, namely the Lowland Canals (Forth & Clyde and Union), the Crinan Canal and the Caledonian
Canal.
My response to the questionnaire is as follows:
The Council was regrettably not consulted on the Bill and only became aware of its existence on
receipt of your letter. Having now examined the Bill, it has our full support. Our experience as a
statutory consultee under the procedures currently pertaining to approval of transport projects in
England and Wales suggest that that these have on the whole worked reasonably well.
In our judgement the Financial Memorandum presents a reasonable assessment of the cost
implications for this Council namely that there is unlikely to be a significant financial impact. The
number of projects in which the Council is involved each year in England and Wales is very small
(perhaps 3-4) and in Scotland we would expect the numbers to be even lower.
Our experience is that the SIs/regulations/guidance to be drawn up by the Scottish Executive, and the
way in which they are interpreted on applications and objections, procedures and public inquiries, may
have more of an impact on the extent and therefore the cost implications of the Council's involvement
than the provisions of the Bill per se. In particular, we believe that cost savings for both applicants and
consultees could be realised compared with the way the system has operated in England and Wales if
more emphasis is put on pre-application consultation.
The Council would be pleased to comment further on draft SIs/regulations/guidance when they have
been produced.
I hope these comments will help to inform the deliberations of the Finance Committee in September.
Yours faithfully
John Edmonds
Chair
Inland Waterways Amenity Advisory Council
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SUBMISSION FROM SEPA
Thank you for the invitation to submit evidence via the questionnaire regarding the Financial
Memorandum to the Committee in respect of the Transport and Works (Scotland) Bill.
In principle, SEPA welcomes the bringing forward of the Bill and many of the proposals contained in it
to replace the need for Private Bills for transport related developments with a modern, efficient
process for considering and authorising such activities.
SEPA’s comments in respect of the specific questions detailed in your letter of 26 July are set out
below:
1.

Did you take part in the consultation exercise for the Bill, if applicable, and if so did you comment
on the financial assumptions made?
SEPA responded to the consultation paper “proposals for a new approach to delivering public
transport infrastructure developments” published earlier this year. Professor James Curran, Head
of Environmental Strategy provided detailed comments on 22 May 2006. At this stage, there was
no information about the financial implications upon which to comment.

2.

Do you believe your comments on the financial assumptions have been accurately reflected in
the Financial Memorandum?
SEPA made no comment on the financial implications of the proposals contained within the
consultation document.

3.

Did you have sufficient time to contribute to the consultation exercise?
Yes.

4.

If the Bill has any financial implications for your organisation, do you believe that these have been
accurately reflected in the Financial Memorandum? If not, please provide details.
The Memorandum states that “the impact on SNH and SEPA will be cost neutral”. In para 127 it
states that “SNH and SEPA in addition to Historic Scotland (as part of the Scottish Administration)
will be most called-upon in relation to the promoter’s Environmental Impact Assessment (EIA).”
SEPA considers this to be correct. The Memorandum also states, in para 129, that “The Scottish
Executive does not therefore expect there to be a significant financial impact on SNH, SEPA, or
any other bodies.”
SEPA is already a statutory consultee for these types of developments and plays a key role in
providing information, considering Environmental Statements and the environmental effects of
proposals and liaising with stakeholders involved in the process. Accordingly, SEPA considers
that the Bill will not have significant resource implications over and above current activities in this
regard.

5.

Are you content that your organisation can meet the financial costs associated with the Bill? If
not, how do you think these costs should be met?
Yes

6.

Does the Financial Memorandum accurately reflect the margins of uncertainty associated with the
estimates and the timescales over which such costs would be expected to arise?
No comment

7.


438

If the Bill is part of a wider policy initiative do you believe that these associated costs are
accurately reflected in the Financial Memorandum?

6

No comment.
8.

Do you believe that there may be future costs associated with the Bill, for example through
subordinate legislation or more developed guidance? If so, is it possible to quantify these costs?
Subordinate legislation will play a key part in determining the detailed arrangements that the Bill
sets the framework for. Given the implications that some of this detail may have for SEPA, there
will be resource implications arising from the need to liaise closely with the Scottish Executive in
respect of how subordinate legislation will impact upon SEPA’s activities and outcomes. In
particular, potential impacts on fees that SEPA may receive if its environmental controls are
subsumed within the decision making processes for transport works covered by the Bill will need
to be assessed. Such issues are though a matter for consideration as and when subordinate
legislation is prepared and the detail known.
I hope that these comments are helpful to the Committee in its consideration of the financial
implications of the Transport and Works (Scotland) Bill. I am also pleased to attach a copy of the
written evidence to the Local Government and Transport Committee for the Committee’s
information.
Yours sincerely

Campbell Gemmell
Chief Executive

7


439

SUBMISSION FROM SESTRANS
1.

GENERAL

1.1 The South East Scotland Transport Partnership (Sestran) is a statutory transport partnership of
the eight Local Authorities largely within the Edinburgh travel to work area, namely the City of
Edinburgh, East Lothian, Scottish Borders, Midlothian, West Lothian, Falkirk, Clackmannanshire
and Fife.
1.2 Sestran is in full support of the proposal to introduce a Transport and Works Bill for Scotland
which is designed to place the Scottish Ministers at the heart of an order making process and
thereby avoid the need for private Bills for transport related development.
1.3 SESTRAN recognises the pressures on Parliamentary time and welcomes the proposal for
scrutiny of orders to be carried out by the Scottish Office Reporters Unit. This should permit a
significant reduction in the elapsed time spent in scrutinising transport proposals under the new
process which is particularly welcome.
1.4 In addition, the format likely to be adopted of a Public Inquiry/Hearing should provide an
environment that is more familiar to both promoters and objectors and allow a more structured
and cost effective use of expert witnesses. It will also provide the comfort that both promoters
and objectors require that their case has been given full and comprehensive consideration.
1.5 SESTRAN will comment in general terms on the content of the Financial Memorandum and
specifically respond to the questions raised in the questionnaire.
2

FINANCIAL MEMORANDUM

2.1 It is disappointing to note that it is estimated that promoters costs will increase as a result of the
new procedures (para 93) but the increased certainty and efficiency of process are welcome.
2.2 Para 97, Table 1 and Annex A identify an additional £1m of promoters costs as a result of the
new proposed process. This raises a number of issues.

x Firstly there is the question of scale. The figures quoted relate only to major schemes
that have gone through the Scottish Parliament to date and therefore can only be related
to that scale of project. It would be better to quote the figures as percentage changes
rather than absolute figures. This is borne out by the comments in para 102.

x The additional costs are attributed to specified statutory consultation, requirement for
evidence of engagement, power to enter land to conduct surveys, Environmental Impact
Assessment and the need for a code of construction. These are all work streams that
have proven to be necessary in the preparation of a private Bill in any case and even
though they are not currently specified in the private bill process they do not necessarily
represent additional work in the new process. Consequently, we question whether the
estimate of an additional £1m of promoters costs is valid.
2.3 Para 108 indicates the possibility that good promoters would not incur the estimated additional
costs other than fees. We would go further to suggest that the increased efficiency associated
with the new process could result in a reduction of fees in that specialist advisers time at the
inquiry will be able to be better planned and multiple representation should be able tto be
avoided on any particular day.
2.4 Para 116 estimates that the new process could result in a 12 week timescale for examination and
report production. This timescale is welcome.
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QUESTIONNAIRE
Consultation
1. Did you take part in the consultation exercise for the Bill, if applicable, and if so did you
comment on the financial assumptions made?
SESTRAN has provided evidence to the Local Government and Transport Committee on the
Bill and this is SESTRAN’s response to the financial assumptions. It is understood that there
was an earlier consultation exercise involving key practitioners. SESTRAN was not invited to
participate in this.
2. Do you believe your comments on the financial assumptions have been accurately reflected
in the Financial Memorandum?
N/A
3. Did you have sufficient time to contribute to the consultation exercise?
N/A
Costs
4. If the Bill has any financial implications for your organisation, do you believe that these have
been accurately reflected in the Financial Memorandum? If not, please provide details.
See comments above on the estimates of promoters costs. At present SESTRAN is not
promoting a private Bill.
5. Are you content that your organisation can meet the financial costs associated with the Bill?
If not, how do you think these costs should be met?
Should SESTRAN promote a Transport and Works Order, it will seek funding from the
Scottish Executive and its Partner Authorities. Such an order will likely be associated with a
capital project. At present, SESTRAN capital projects are funded through the Scottish
Executive.
6. Does the Financial Memorandum accurately reflect the margins of uncertainty associated with
the estimates and the timescales over which such costs would be expected to arise?
See earlier comments on promoters costs. The timescale for a public hearing is certainly
welcome but could be ambitious.
Wider Issues
7. If the Bill is part of a wider policy initiative, do you believe that these associated costs are
accurately reflected in the Financial Memorandum?
The promotion of proposals that form part of a wider initiative are not reflected in the financial
memorandum. However they are not reflected in the present costs associated with the private
bills process, e.g. the costs of promotion of on street traffic regulations.
8. Do you believe that there may be future costs associated with the Bill, for example through
subordinate legislation or more developed guidance? If so, is it possible to quantify these
costs?
There will undoubtedly be costs associated with the development and implementation of
statutory instruments referred to in the draft Bill. It is not possible for SESTRAN to estimate
these cost but estimates should be able to be developed by the Scottish Executive based on
similar order processes associated with other legislation.

9
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I trust that these comments are helpful and would reiterate SESTRAN’s support for the new
legislation.
Alex Macaulay
SESTRAN Partnership Director
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SUBMISSION FROM SPT
Thank you for your letter of 26 July 2006 regarding the above, and inviting SPT to offer comments.
SPT, as the biggest regional transport partnership in Scotland considers it is well placed to offer
constructive comments on transport and transport related Bills as they progress through the
Parliamentary process. In addition, SPT would welcome an opportunity to offer evidence to the
Committee if this was considered appropriate.
I have attached for your consideration a paper outlining specific responses to the questions poised.
I hope these responses are of some assistance, but if you would require any further clarification
please feel free to contact either myself directly or Valerie Davidson, Acting Assistant Chief
Executive on 0141 333 3298.
Yours sincerely
Ron Culley
Chief Executive
CONSULTATION
Q1. Did you take part in the consultation exercise of the Bill, if applicable? If so, did you comment
on the financial assumptions made?
A1. SPT did not offer a formal response during the earlier Bill consultation, although SPT did
participate in a meeting with stakeholders during May 2006 at which some parts of the financial
memorandum were discussed.
Q2. Do you believe your comments on the financial assumptions have been accurately reflected in
the financial memorandum?
A2. At the time of the stakeholder meeting referred to above the detail outlined in the current
document were not discussed in any detail. One area that SPT expressed an interest in at that time
included the fees that are likely to be charged to allow the Scottish Executive to recover the costs
associated with the processing of each application. On reading the current Financial Memorandum,
insufficient information is available on this issue to offer constructive comment.
Q3. Did you have sufficient time to contribute to the consultation exercise?
A3. Approximately 4 weeks has been allowed for this specific consultation exercise. While it is
generally recognised that consultation periods would ideally always be longer, this has to be
balanced with the need to move things forward sufficiently quickly. However, in this particular
consultation, the period allowed does not seem to have taken due cognisance of a number of other
issues and consultations that may be underway. This is compounded by the fact that the
consultation has also occurred in the peak of the summer months
SPT, as well as all other RTPs, is currently responding to the National Transport Strategy process
as well as at the height of activity associated with the preparation of the statutorily required
Regional Transport Strategy, plus a number of other specific industry consultations. It has therefore
been necessary for SPT to prioritise its attentions at this stage to these two critical areas of activity.
I believe that in this instance as a result of the pressures of these, plus the ongoing Glasgow
Airport Rail Link Bill evidence stage preparation and submission, that on this occasion 4 weeks to
respond to the consultation has been very tight.
COSTS
Q4. If the Bill has any financial implications for your organisation, do you believe these have been
accurately reflected in the Financial Memorandum? If not, please provide details.
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A4. SPT is the promoter of the GARL project, and is planning to promote through the appropriate
process a number of other key transport infrastructure projects. As a result, SPT has an ongoing
interest in the proposed change. SPT did attend the stakeholder meeting referred to in the
Financial Memorandum.
However, SPT does not believe sufficient information was available at these meetings or is
contained within the Memorandum to support the suggestion that a further £1m of costs could be
added to the promoter costs without this having significant implications for other projects.
Furthermore, it is not evident from the Memorandum that all of these costs would be fully funded,
as the Table 2 (page 16) makes a distinction between the Scottish Executive funding and the
Promoter. To use the GARL as an example, the early cost of this is being shared between SPT
and the Scottish Executive. It is unclear whether additional funding would be made available to
absorb the proposed increased promoter’s costs or whether the additional costs would require to
be met at the expense of other projects.
Q5. Are you content that your organisation can meet the financial costs associated with the Bill? If
not, how do you think these costs should be met?
A5. As outlined above, SPT does not agree that simply to move approximately £1m of costs to the
promoter is equitable, nor do we believe this could be done without putting at risks other projects
which SPT would wish to undertake. SPT would propose that as proposals outlined principally
result in a movement of costs between one arm of the public sector and another, then the funding
available should also be adjusted to take account of this money go round change. If all parties are
in agreement that the proposal will result in a better, more effective and efficient process, then it
would be unfortunate if this was not reflected in the corresponding available funding to the affected
parties.
Q6. Does the Financial Memorandum reflect accurately the margins of uncertainty associated with
the estimates and the timescales over which such costs would be expected to arise?
The cost estimates outlined in the Financial Memorandum are based on named specific projects,
mainly of a large-scale nature. It is difficult to comment on the certainty or otherwise of whether
these costs are accurate or whether indeed the margin of uncertainty is accurate without more
detail information of how in practice the revised process will operate. Indeed until such time as the
process has been implemented it is not possible to identify all eventualities which may increase, or
indeed reduce, the estimated costs.
WIDER ISSUES
Q7. If the Bill is part of a wider policy initiative, do you believe that these associated costs are
accurately reflected in the Financial Memorandum?
The Financial Memorandum discusses the cost implications arising from the proposed changes,
and does not specifically outline costs associated with wider policy initiatives. As a result SPT is
uncertain whether all costs have been taken account of.
Q8. Do you believe that there may be future costs associated with the Bill, for example, through
subordinate legislation or more developed guidance? If so, is it possible to quantify these costs?
A8. The current Financial Memorandum does not take into account the issue of fee recovery for the
Scottish Executives costs, and therefore it is likely that this will result in additional costs at a later
stage. Again, it is proposed at this stage, without having sufficient detail to comment fully, that the
costs associated with this will fall to the project Promoter. The quantification estimate of these costs
would require to be prepared by the Scottish Executive in the first instance. Further costs may also
arise if promoters are seeking more detailed guidance on the revised process.
V Davidson
18 August, 2006
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Supplementary Evidence
SUBMISSION FROM SCOTTISH EXECUTIVE
At the recent meeting of the Procedures committee, held on Tuesday 12 September, the Executive
advised that it would supply additional information and clarification regarding instances at which
Ministers can be called to account on matters relating to transport projects and investment
decisions.
As mentioned at the meeting the Infrastructure Investment Plan (IIP) will be a key input to the
National Planning Framework (NPF). That plan will incorporate the investment plans for transport
and it is open to Parliament to seek to scrutinise through its Local Government & Transport and
Finance committees the content of that plan. The NPF will also be subject to Parliamentary review,
though the precise mechanism has yet to be determined as the Planning etc. (Scotland) Bill is still
subject to Parliamentary consideration.
The starting point for most promoters including Ministers, where the proposed project is seeking
public funding, is to subject their proposal to appraisal in line with Scottish Transport Appraisal
Guidance (STAG). STAG is used by local authorities, transport planners and decision-makers in
the appraisal of transport projects or policies (such as a multi-modal corridor study) for which there
is a requirement for or likelihood of Executive funding or support. Those promoting projects that
seek public funding therefore have to ensure that STAG is applied.
The Strategic Transport Projects Review (STPR), as previously mentioned at the committee
meeting, has recently commenced and is scheduled to conclude in 2008. The purpose of the
review is produce a programme of strategic transport initiatives for delivery in the period 2012-2022
which will support the objectives of the National Transport Strategy, which will be published later
this year. The approach to STPR will follow the principals of STAG appraisal in terms of its the
process of scrutiny and assessment, particularly in terms of cross-project analysis and investment
decisions.
The output of STPR once agreed by Ministers and taking into account competing interests for
investment from other areas of the Executive is expected to form the basis for decisions on the
transport contribution to the IIP. The IIP will therefore set out the anticipated transport projects for
the coming years, subject of course to the availability of funding. It will of course remain open for
Ministers to include other transport projects at any time. Parliament, through its committees, may
subject the IIP or elements within the plan to scrutiny.
It can therefore be seen that the intention is that the IIP will be a key input into the NPF, which will
be published in 2008. For transport infrastructure the NPF will draw on the National Transport
Strategy and the outcome of the STPR as manifest within the IIP.
It can therefore be seen that it is open to Parliament to scrutinise the STPR as manifest within the
IIP and the NPF. There are also other opportunities available to committees particularly the Local
Government & Transport and Finance committees who may (an indeed do) call the Minister to
provide an explanation and clarification of individual projects as well as programmes and in more
general terms the application of the Executive’s policies.
I am copying this letter to the Clerk to the Finance committee. That committee raised similar issues.
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EXTRACT FROM THE MINUTES
13th Meeting, 2006 (Session 2)
Tuesday 12 September 2006
Present:
Mr Richard Baker
Cathie Craigie
Donald Gorrie (Convener)

Chris Ballance
Karen Gillon (Deputy Convener)
Alex Johnstone

The meeting opened at 9.32 am.
Transport and Works (Scotland) Bill: The Committee took evidence on the Bill from—
Tavish Scott MSP, Minister for Transport, Frazer Henderson, Bill Team Leader, and
Andrew Brown and Catherine Wilson, Solicitors, Office of the Solicitor to the Scottish
Executive (OSSE),
and agreed to consider a draft report on the Bill in private at future meetings.
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and the efficiency of the process, which many see
as being equally important.

Procedures Committee

I am keen to ensure that there is consistency of
approach across all order-making processes for
transport developments. I suspect that many
members will be acutely aware of the current
difference between the ways in which road and rail
projects are handled. When we announce a major
roads project—when Government agrees to spend
considerable amounts of taxpayers’ money on
such a project—the process is very different from
that for a major rail project. I do not appear before
private bill committees in relation to major roads
matters, but I do appear before such committees
in relation to major rail projects. Yesterday I
appeared before the Airdrie-Bathgate Railway and
Linked Improvements Bill Committee. Through the
Transport and Works (Scotland) Bill, we are
seeking increased parliamentary scrutiny of
existing legislation on road and harbour
developments, in order to achieve consistency
with the approval process for railway, tramway and
canal developments, as is set out in the bill.

Tuesday 12 September 2006
[THE CONVENER opened the meeting at 9.32]

Transport and Works
(Scotland) Bill: Stage 1
The Convener (Donald Gorrie): With us for
item 1 on the agenda we have Tavish Scott, who
is accompanied by Frazer Henderson, Andrew
Brown and Catherine Wilson. I think Tavish
intends to make an opening statement, following
which we will ask him questions. The interest of
the committee in this bill is very much to do with
the parliamentary and democratic aspects. I hope
that we can concentrate on those.
I invite Tavish to set out his stall.
The Minister for Transport (Tavish Scott): I
am grateful to the committee for adjusting its
timetable today. I am going to meet our colleagues
on the Local Government and Transport
Committee later this morning, which is why I have
to move on. I welcome the opportunity to share my
thoughts on the bill and on the Procedures
Committee’s interest in its proposals and
approach.
The principal importance of the bill—and, I
suspect, the principal point of interest for this
committee—is the extent of Parliament’s
engagement in the proposed order-making
process, which is what I want to concentrate on
this morning. First, however, I want to stress my
belief that the principal focus of the bill must be on
outcomes—it is about transforming the transport
infrastructure of the country. In order to deliver that
outcome, it has always been our intention to have
a simple, straightforward and efficient process.
Anyone who has served on a private bill
committee—I have a list of those members with
me and spoke to one yesterday—knows the level
of intensity of effort that that takes. Serving on
such a committee requires a considerable
commitment from members, the people who
promote bills on behalf of the Executive, local
government and the other partners. It is important
to acknowledge that.
It is also important that a process has the
confidence of promoters, the people who will be
affected by proposed developments and the wider
public. The intention is that the bill will strike a
balance between natural justice for the people
who may be affected by a transport development,

As members are aware, the intention is to apply
parliamentary scrutiny proportionately. Transport
developments that are of national significance will
be subject to parliamentary scrutiny, but lesser
developments that address local transport
concerns will not be subject to such scrutiny. It is
important to emphasise that, under the bill, MSPs
will have a much more focused role in engaging
with transport projects than they have as part of
the private bills process. Members will have an
opportunity to influence transport projects at the
early stages of development, through various
transport strategy documents that will culminate
for nationally significant projects in the national
planning framework. Members who have studied,
or are involved in scrutinising, the Planning etc
(Scotland) Bill will be aware of how it is planned
that the framework should operate.
The national planning framework will be subject
to
consultation,
parliamentary
review,
parliamentary consideration and parliamentary
scrutiny. Scrutiny of the framework will establish
both the national policy context and the principle of
the proposals within it. That approach is consistent
with the spirit of the proposals that the Procedures
Committee made in its report to Parliament last
year. I am grateful to the committee for that report.
Promoters will be obliged to engage with
members whose constituencies will be affected by
a proposed development, in order to ensure that
members are fully engaged and are able to
influence the design of a transport project that
affects their area. Our proposals also confirm the
role of Parliament in approving developments that
are of national significance. All orders in respect of
national developments will be subject to the
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affirmative procedure at the end of the process.
Parliament will be involved at two stages: first, via
the national strategy documents and the national
planning framework; and secondly, at the end of
the process, through the affirmative procedure.
There are also existing mechanisms that
Parliament can apply to scrutiny of projects. Many
members
and
commentators
argue
that
Parliament’s committee structure is one of the
most important aspects of our young and evolving
parliamentary democracy. We have a Finance
Committee and Local Government and Transport
Committee that are charged with scrutiny of the
finance of the Executive’s transport investment
plans, and of particular projects and the principles
behind them. Parliament will have as many
opportunities as it wishes to take for committees to
scrutinise individual projects or the transport
programme as a whole.
I have no doubt that the Local Government and
Transport Committee will interrogate the findings
of the strategic projects review as it flows from the
national transport strategy over the next couple of
years. That committee can investigate expenditure
against policy objectives and does and will require
the Minister for Transport of the day to account for
policy and investment decisions. That is as it
should be.
Through the bill, I have sought not only to
provide Parliament with statutory opportunities to
influence transport projects—particularly those
that will have public money attached to them—but
to build on the existing processes in respect of
how Parliament scrutinises Executive spending
and policy decisions.
The bill makes no distinction between
consideration of developments that are promoted
by ministers and developments that are promoted
by other parties. The development, not the
promoter, is the key to consideration. All
promoters will have to provide similar levels of
information and to operate within the legislation.
All information will be available for public scrutiny.
All decisions will have to be supported by detailed,
justifiable reasoning and, of course, will be made
public. Therefore, there will be no actual or
perceived advantage for projects that are
promoted by ministers.
In previous years, the Executive has provided
both financial and other support to promoters who
have, in the main, progressed developments in
which we have shared objectives. My intention is
to be more transparent about ministers’
involvement in the future. Transport Scotland, on
behalf of ministers, would promote rail projects, in
addition to its current responsibilities for road
schemes. We are seeking to achieve consistency
between how we promote a road project and how
we promote a rail project, which is what Transport
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Scotland was set up to do. It is important that we
achieve such consistency, and that we achieve
transparency in the lines of accountability and
greater distinction of roles and responsibilities.
Our proposals are very much in line with the
spirit
of
the
Procedures
Committee’s
recommendations for appropriate parliamentary
engagement and accountability. Importantly, our
proposals, on which we have conducted extensive
consultation, have the overwhelming support of
stakeholders.
I hope that that was an adequate summary of
the proposals. I will do my best to answer the
committee’s questions.
The Convener: Thank you. The committee
responded to the consultation document that you
produced in a letter that I signed on 25 April, so I
think that you will be aware of some of our
concerns. Nobody wants to keep the status quo,
but we are concerned about the checks and
balances in the procedures that you recommend.
We highlighted three points in the letter. We said
that there should be initial parliamentary
consideration; that there should be a stronger
system of parliamentary approval at the end of the
procedure for Government proposals rather than
third-party proposals; and that all applications
should be open to some parliamentary
consideration, not just the ones that the minister
thinks are sufficiently important. Will you address
those points that the committee made in its letter?
Tavish Scott: Yes. There will be stronger
scrutiny of Government proposals for road and
harbour developments. Most of us have been here
for seven years and we know how the process of
scrutiny has operated. I argue strongly that we are
enhancing Parliament’s ability to monitor
proposals for such transport projects.
You mentioned the Parliament’s ability to
influence developments at the outset. I was clear
in my opening remarks that our production of a
national transport strategy this year and the
strategic projects review, which is under way—
both of which will be heavily interrogated by
members in all the forums that are open to them in
Parliament—will provide an early stage of
engagement in transport projects, in addition to
members asking questions every Thursday.
Believe me—such questions do come up every
Thursday; some of my colleagues manage to take
questions only once every three weeks, but
interest in transport never goes away. That is a
good thing for Scotland. I do not think that there is
any doubt about the level of scrutiny of both policy
and process.
In addition to the strategy and the projects
review, which relate to major capital projects
throughout Scotland, there is also the national
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planning framework, which will of course be
subject to the eventual Planning etc (Scotland)
Act. I am sure that there will be opportunities for
members to ask precisely how that framework is
going to work as the Planning etc (Scotland) Bill
takes its course.
Ministers strongly intend that there will be full
parliamentary engagement with the process and
with the structure of the national planning
framework so that there is parliamentary approval
at the appropriate stage.
09:45
Alex Johnstone (North East Scotland) (Con):
One of the issues that the convener raised was
the difference between projects that will be put
forward for final parliamentary approval and
projects that will not. The committee’s response to
the
Executive’s
consultation
refers
to
parliamentary approval being required for
applications for
“projects of ‘national strategic importance’”.

In practice, will subjective decisions have to be
made? Would it be more desirable to ensure that
virtually all projects are put forward for
parliamentary approval, even under the negative
procedure?
Tavish Scott: I do not agree that all projects
should come before Parliament. Is Mr Johnstone
saying that we should micromanage local
authorities’ roads budgets simply because we
ultimately fund those budgets through the grantaided expenditure system? I am sure that he is
not; I am simply taking things to their logical
conclusion, but if he is saying that, I do not agree
with him.
Mr Johnstone will be acutely aware that we
passed the Transport (Scotland) Act 2005, which
set up regional transport partnerships. I strongly
believe that those partnerships should have a
capital allocation. We have given them a two-year
capital allocation, and I hope to do more about
such allocations to them in future years. I am sure
that the same approach will continue after the
election, irrespective of who is in charge, because
it makes good sense. We do not know best what
the best local transport solutions in the north-east
or anywhere else are, so it is logical to devolve
decision making for such projects to local
authorities or regional transport partnerships.
Mr Johnstone made a fair point about judgment
calls having to be made about what is and is not
nationally significant. Ministers have not reached
conclusions on that tricky matter, but we are
considering it. A relatively small project in
monetary terms that tackles a strategic pinchpoint
on a road or rail network could make a
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phenomenal improvement—I am thinking of a
passing loop project in Ayrshire, on the Ayr to
Glasgow rail line, which would make a
phenomenal improvement to the efficiency of our
rail services on the west coast of Scotland and
improve the transport system there. It could be
argued that such an improvement would be
nationally significant. It would potentially cost £15
million, and we should simply get on with it. It
would not be right to hold it up in endless
parliamentary procedure. I agree that judgment
calls will have to be made, but I am sure that
Parliament will properly scrutinise and decide
whether judgments that have been made on what
is or is not nationally significant are right.
The Convener: I was ungenerous in not
acknowledging that you had greatly improved
things with regard to roads and harbours—you get
a brownie point for that.
Let us consider, for example, a quite important
road proposal in the north-east of Scotland that is
deemed not to be of national significance. Who will
decide whether there will be a public inquiry?
Could the council organise a public inquiry or
would the minister have to say yes or no to one?
One of our recommendations is that there should
almost automatically be a public inquiry, which
could be modest if a small development is
involved. Will you explore that matter?
Tavish Scott: Yes. I apologise for not being
clear at the outset. Nothing will change with
respect to roads. If there are local objections
under the existing statutory processes—which the
convener will remember from his local government
days—what has previously happened will continue
to happen. If a local bypass or a local upgrading of
a road is proposed and there are formal objections
to the proposal, a local public inquiry will take
place, just as it currently would. There will be no
change in the right of individual citizens to object
formally. Statutory undertakers, landowners,
householders or people who own a house in the
area will still be able to object.
The Convener: You mentioned a railway loop
project, which could have an adverse effect on the
local geography for residents. Would they have a
chance to have a shout about what was
proposed?
Tavish Scott: Yes. In any rail project, there is
an inquiry mechanism both for statutory
undertakers and for people who might be directly
affected by the passing loop. For example, if
someone’s house lies on a loop’s proposed route,
that will usually be handled by what is known as
advance purchase: indeed, the bill refers to and
makes provision for that agreed procedure.
Chris Ballance (South of Scotland) (Green):
Before I became a member, this august committee
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held a detailed inquiry into and made a series of
recommendations on the process. In response to
the Executive’s consultation document, it decided
to repeat those recommendations. What
representations did you receive in response to that
document that persuaded you that the committee
was wrong?

represent steps forward in parliamentary scrutiny.
In any case, we have to make a judgment call on
the level of scrutiny that can be carried out without
slowing the process down even further. As we
know, MSPs and bill promoters have been deeply
concerned about that. We believe that we have
made the right decision.

Tavish Scott: Mr Ballance cannot have been
listening to my earlier comments. We have not
said that the committee is wrong; instead, we have
broadly accepted the committee’s approach, which
has been supported by our consultation. For
example, we have enhanced the parliamentary
scrutiny of road and harbour facilities. As far as rail
projects are concerned, anyone who has served
on a railway bill committee knows that that
process has to be changed. I do not accept for a
moment that we have ignored the committee’s
findings—in fact, quite the reverse is true. The
basis of your question is simply wrong.

Chris Ballance: So, I am right to assert that
none of the responses to the consultation
recommended that you drop the fourth and sixth
steps that the committee suggested.

Chris Ballance: Perhaps I should clarify my
question. What responses to your consultation
persuaded you to omit the fourth and sixth steps in
the process that the committee recommended,
both of which require parliamentary involvement?
Tavish Scott: We have to reach a judgment on
such matters—
Chris Ballance: What responses did you
receive that persuaded you to reach that
judgment?
Tavish Scott: I would like to answer the
question instead of being interrupted by Mr
Ballance.
We have reached a judgment on the matter. Mr
Ballance clearly disagrees with our decision.
However, I notice that he has never served on a
private bill committee, so he is not in a great
position to lecture the rest of us on how tough the
process is or how much time it involves for a lot of
members.
My overriding consideration was the very strong
representations that I received from all the political
parties—I stress that for Mr Ballance’s benefit—
about their concern that the current process is
disproportionate with regard to the time that
members have had to spend on it and the level of
scrutiny that is required. With the Airdrie to
Bathgate rail link, which I was discussing in
committee yesterday, the Government’s proposal
emerged from the central Scotland transport
corridor study on ways of reducing road traffic on
the M8 and improving public transport links. If
Government decides to move forward with such a
proposal, the proposal itself becomes open to all
kinds of scrutiny, which we are seeking to
enhance both through the processes that we have
discussed this morning and through the national
planning framework. I believe that such moves
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Tavish Scott: No—Mr Ballance is quite wrong
about that. We received representations on that
matter. Indeed, given that the issue is arousing
such interest, I will go through the three points that
the committee made about the matter that Mr
Ballance has raised. I state for the record that, in
the consultation, stakeholders were against the
three points.
The committee said that the process could risk
being delayed by the parliamentary timetable—
[Interruption.] Sorry—this is what stakeholders
said—[Interruption.] Let me start this again.
Chris Ballance: Will you also be clear about
which stakeholders you are talking about?
Tavish Scott: On the committee’s comment that
Scottish ministers did not believe it to be
necessary or useful to have parliamentary
consideration
after
the
objection
period,
stakeholders in our consultation made three
points: first, the process could risk being delayed
by the parliamentary timetable; secondly, scrutiny
at that stage would pre-empt detailed
consideration of the project by a reporter; and
thirdly, a full consideration of the issues would be
required by Parliament to make an informed
judgment. As a result, they felt that such an
approach would not be conducive to an efficient
process.
Chris Ballance: We have a situation in which
ministers may themselves introduce the project
and will
“undertake pre-application scrutiny to ensure that the
documentation”

is correct. Ministers will determine whether a
project is of national importance. Ministers will also
“decide whether the application is procedurally correct”.

Ministers will “appoint an independent reporter”,
and after the report ministers will
“decide whether to proceed with the final Order”.

We will then be presented with an affirmative
instrument on which there is the potential for one
three-minute speech for and one three-minute
speech against in Parliament. That is your
definition of appropriate parliamentary scrutiny.
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Tavish Scott: Until his final loaded point, Mr
Ballance missed out the role of parliamentary
scrutiny. There is parliamentary scrutiny at all
stages of the long list that he read out.
Mr Ballance’s view is suspect. What we have
created, what we are discussing today on the
Procedures Committee and what we will ask
Parliament to consider later in the autumn is a
process in which parliamentary scrutiny will be
involved at every stage. The parliamentary
scrutiny will be of a variety of different natures and
in many cases it will be stronger than it was in the
past. Therefore, Chris Ballance is wrong to infer
that there will be no parliamentary scrutiny. I do
not accept that and I will never accept it. As a
democrat, I do not believe that such an approach
would be the right way forward. Ministers are not
control freaks who want to do things for the sake
of doing them. They are here because Parliament
is here and they are accountable to Parliament
every day of every week. It is wrong to suggest
that there will be no parliamentary scrutiny in the
process and I will not accept that suggestion.
Chris Ballance: For the record, I make it clear
that I am not inferring that there will be no
parliamentary scrutiny; I am inferring that there will
be no adequate parliamentary scrutiny and that
what little scrutiny there will be is entirely
inappropriate.
Tavish Scott: I fundamentally disagree.
Alex Johnstone: Can we clarify the extent of
parliamentary scrutiny that is possible when an
affirmative instrument is presented to Parliament?
My understanding is that a debate of up to 90
minutes can take place. Although such a debate
has traditionally taken place in committee, it could
happen in a meeting of Parliament.
Tavish Scott: That is my understanding of the
procedures of Parliament, but this is the
Procedures Committee, so I will be guided by its
greater knowledge.
The Convener: The current position is that if the
instrument is considered by a committee—
Alex Johnstone: As I understand it, the process
under which we deal with an affirmative instrument
allows debate of up to 90 minutes. Although in the
past that has usually taken place in committee,
there is nothing to stop it happening in Parliament
should the Presiding Officer decide that that is
appropriate.
The Convener: That is perhaps a point to
consider for our recommendations.
The current rules are that in Parliament there
can be only one speaker for and one against a
motion on an affirmative instrument. It would be
necessary for us to change the rules to permit a
90-minute debate.
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Richard Baker (North East Scotland) (Lab):
We recently had the medical fees debate in
Parliament, in which a speech from each party
was followed by a speech from the minister. I
presume that that was under the affirmative
procedure, so I do not see why the same
approach could not be taken in the situation that
we are discussing today.
Chris Ballance: That debate took place
following a motion being passed to suspend
standing orders.
Richard Baker: Could we not do the same thing
in this case?
The Convener: We can examine standing
orders.
Richard Baker: I take Chris Ballance’s point
about the importance of parliamentary scrutiny.
However, I have served on a private bill committee
and it became clear that there was far too much
parliamentary involvement and scrutiny in the old
process. In some ways it was not very good
scrutiny. It seemed bizarre that we put hurdles in
the way of major rail projects when it is much
easier to build road projects. The minister has
made important points about the consistency of
the approach.
I also take the minister’s points about the
different stages of parliamentary involvement. I
know that the committee made it clear that it
wanted two parliamentary points of involvement. It
seemed bizarre that in the old process Parliament
agreed the general principles then took another
vote at the end. The debate on the bill after the
general principles had been agreed seemed a little
bit compromised, limited and in some ways
incongruous.
The minister made some helpful points about
parliamentary involvement. Members can correct
me if I get this wrong, but after the briefing that we
had last week, we heard that, if there are no
objections to a project of national importance, that
project might not go through the parliamentary
procedure. Has the minister considered that? Is he
comfortable with it or might there be an
amendment to cover that situation?
10:00
Tavish Scott: All national projects will be
subject to the affirmative procedure in addition to
the elements of the process that we discussed
earlier, such as the national transport strategy, the
strategic projects review and the national planning
framework. In addition, without rehearsing the
arguments again, it will always be open both to
members—through the normal processes of
Parliament—and to the Local Government and
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Transport Committee to examine a particular
project if there are concerns.
However, it is fair to reflect that, if there were no
objections to a project, we might take the view that
something had gone right with the process and
that to achieve that position the issues had been
teased out appropriately at different levels.
The Convener: As I understand it, which might
not be correctly, the bill weakens the position of
local residents with regard to having an inquiry if
their property will be blighted but they are not
closely involved. Under the bill, they will not have
the chance that they get under the existing
legislation on roads and railways.
Tavish Scott: We can check that, but I am not
aware that there is any change in that respect.
You will be aware that there have been
discussions in the Parliament on both the advance
purchase scheme and the voluntary purchase
scheme in relation to one of our major capital
transport rail plans, and we now have those
schemes in place. Earlier in the summer,
Transport Scotland published a policy in that area
specifically to assist with examples of the kind that
you mentioned. I am clear that we are not making
any change that would be detrimental to those
interests.
We will check the point, but I am aware of the
issue and we have tackled it through the Transport
Scotland policy that is now in place.
Karen Gillon (Clydesdale) (Lab): This is more
a matter for us, convener, but I do not think that
there is anything in the rules that would preclude
an instrument that is subject to affirmative
resolution from being referred to a Committee of
the Whole Parliament rather than to a committee. I
do not see why that would be impossible.
The Convener: I am advised that the rules
would have to be changed to permit that.
Karen Gillon: We could make that change to
the rules if it was necessary.
Chris Ballance: It might be easier to get the
procedure right in the first place, rather than
having to change standing orders.
Karen Gillon: We come to the matter from
different perspectives. I do not want to stop any
major road infrastructure projects, but others do. If
someone comes from an ideological position of
being against major infrastructure development,
no process will be perfect and no process will
meet their needs if it comes up with the wrong
answer.
We have to strike the right balance. Until now,
we have not managed to pursue major public
transport infrastructure projects at the speed at
which many of us in the room would have liked to
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do so because they have been held up by
inadequate processes. If we are serious about
driving forward public transport in Scotland, we
have to speed up the process and bring it into line
with the existing process for roads projects.
I want to probe the minister further on some
aspects of the process that has been outlined. If
we want to prevent things from happening, we
can, but if we want to proceed with major transport
infrastructure projects such as the ones that I want
to see in my constituency, we have to get the
process sorted out sooner rather than later.
The Convener: That was not a question.
Karen Gillon: Do you agree, minister?
Tavish Scott: I do.
Cathie Craigie (Cumbernauld and Kilsyth)
(Lab): Karen Gillon spoke about the need to
speed things up. You are aware of a major road
project in my constituency that has taken more
than 30 years to get to where it is now.
I fully support the bill’s objective of making the
process more open, transparent and quick. As an
example, can you tell us how the A80 proposals
would have been affected had the bill been in
force?
Tavish Scott: That is a good but tough question
to answer. If that road had not been part of the
plan, the strategic projects review would have
concluded that it was an important strategic
transport investment for Scotland and the road
would have become part of the national planning
framework, subject to the determination that Alex
Johnstone asked about earlier—in other words,
that it was nationally significant. At that stage, the
project would have rolled through the process that
all roads currently go through and will continue to
go through.
The important point is that there would have
been a parliamentary check, to deal with the
cynicism of some, through Parliament’s scrutiny of
both the strategic projects review and the national
planning framework. That process would have
taken two to three years. I am sure that we all
recognise that resources are an issue, and that
could have slowed matters down because, like the
infrastructure investment programme across the
entire Executive, capital transport projects are
subject to the normal constraints of Government
spending. However, once the decision had been
taken that the project was nationally significant
and it had been placed in the national planning
framework, the financial argument would have
been Parliament’s only other consideration with
respect to the project.
In short, the bill’s proposals should dramatically
quicken the process. My only caveat is that it will
depend on the road—the linkage that you asked
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about—or whatever being seen as being nationally
significant.

am more than happy to send a note to clarify that,
if that would be helpful.

Cathie Craigie: I am not saying that there was
anything wrong with the previous procedure, but
people found it strange that one man had all the
power to make the final decision. Crucially, if the
bill is passed, there will be an element of
parliamentary scrutiny of the process, which was
missing before.

Cathie Craigie: Thank you. That would be
useful.

Tavish Scott: Absolutely. There would be
parliamentary scrutiny. Ultimately, the Scottish
ministers are accountable for decisions that are
made on the approval of, or disagreement with,
the findings of local public inquiries. That will
continue, and nobody is seriously suggesting that
we should change that. Someone has to make the
ultimate decisions, otherwise nothing would
happen in life—as Karen Gillon pointed out. We
live in a democracy and the ministers who make
those decisions are accountable to Parliament for
them, as they should be.
Cathie Craigie: The policy memorandum raises
the possibility of reconsidering the local public
inquiry rules to allow objectors who are not legally
trained to receive financial assistance. Has that
idea been taken any further?
Tavish Scott: Frazer Henderson, our bill team
leader, will deal with that point, as I do not know
the detail on it.
Frazer Henderson (Scottish Executive
Enterprise, Transport and Lifelong Learning
Department): If an objector seeks initial legal
advice, publicly funded advice might be available if
it relates to a matter of Scots law. Eligibility for
such public funding will be granted in accordance
with some statutory tests that will be performed by
solicitors. Information or advice on the availability
of such public funding will be available from the
Scottish Legal Aid Board.
In addition, the Executive will administer the
process, and we intend to provide procedural
advice to objectors on the process itself. So, in
addition to advice from the Scottish Legal Aid
Board, substantial procedural advice will be
produced by the Executive next year, once the
secondary legislation is in place. It will provide
advice to objectors on the processes that they
must go through and on where they can find
assistance.
Cathie Craigie: I understand that an objector is
not able to make a submission to the Scottish
Legal Aid Board at the moment. Will you confirm
that?
Frazer Henderson: That is my understanding
although, in certain circumstances, the Scottish
Legal Aid Board will view applications favourably. I

The Convener: When the committee drew up
proposals some time ago now, it tried to address
the need to have a stronger alternative to the
minister’s view, so it proposed a super-affirmative
procedure. I was not involved at the time, but I
understand that there was a concern that, for
example, a minister might be very keen on a
railway from Bathgate to Airdrie, for perfectly good
political reasons, and so propose one, and would
then make the decision on whether the project
should go ahead in that particular form. I am not at
all expert in human rights, but is it not possibly
contentious to have the minister be the judge in
his own case? Is there not an argument for reexamining the committee’s suggestions for a
super-affirmative procedure in the case of a
Government proposal on which the Government
will make the decision?
Tavish Scott: The Government makes
proposals on policy issues every day of every
week, including on rail lines. If we are blunt about
it, it is the Government that is promoting all the rail
lines at the moment, using the private bill
procedure that we inherited from Westminster.
Being a former member of that Parliament, the
convener will know more about the private bill
procedure than I do. The blunt truth is that we are
promoting those schemes and, broadly, we are
paying for all of them to a greater or lesser extent.
They are Government projects. As I said in my
opening remarks, we propose that we should be
blunt and transparent about it and say that they
are Government proposals. Without rehearsing all
the arguments again, the checks in the system in
respect of parliamentary scrutiny are important in
that regard.
Let us take a hypothetical example. The
Parliament might, for whatever reason, be
opposed to the Airdrie to Bathgate line and think
that it was not the right investment for Scotland
because there was suddenly a better transport
solution or different spending priorities. That would
be entirely fair; indeed, it might be the subject of a
future debate in Parliament. I cannot envisage the
Minister for Transport of the day deciding to
proceed with the measure in a national planning
framework or through the strategic projects review
in the face of total parliamentary opposition—by
that, I mean across-the-board parliamentary
opposition.
If it were a case of the Opposition saying, “We
don’t like this,” and the Government saying that it
is going to do it, if the Government had a majority,
as a democrat I would go with the Government
position. However, if Parliament as a whole said
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that there was something fundamentally wrong
with the project or there was some other argument
against it—I struggle to conceive what that might
be—and Parliament, including back benchers of
Government parties, told the Government that it
had got it wrong, I suspect that the minister of the
day would be in a whole load of trouble. There is a
political process and a dynamic in our Parliament
that is very active in that way.
Given all the steps and measures that were put
in place following consideration by the committee,
I think that it would be unnecessary to ratchet
things up to the next level. However, we will
obviously listen to the committee’s conclusions on
that point.
Chris Ballance: On a point of information, you
mentioned the stakeholders group. Where can we
find information on that? There is no reference to it
in the papers supplied to the committee.
Tavish Scott: I am sure that we can write to the
committee on that.
Chris Ballance: That would be helpful if there is
a public document.
The Convener: We have talked quite thoroughly
about the issues that concerned the committee.
Different views will be held by different people but
we are clear about the facts and the minister’s
position. I thank the minister for his attendance.
We will let you off in time for your next meeting.
10:14
Meeting suspended.
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PROCEDURES COMMITTEE
Transport and Works (Scotland) Bill
Written evidence
LETTER FROM CONVENER TO BUSINESS MANAGERS
As you will know, the above Bill has been referred to the Local Government and
Transport Committee as lead committee for Stage 1, but also to the Procedures
Committee as secondary committee.
The basis for the Procedures Committee’s interest is that it made the
recommendation (in its 4th Report, 2005, Private Legislation) that prompted the
Executive to prepare the Bill in the first place. That recommendation was for a
new statutory system for handling applications for private legislation, based on
what was described as the “TWA-plus” model – namely a model loosely based on
the Transport and Works Act 1992 (which applies in England and Wales) but with
additional Parliamentary involvement.
When the Executive consulted on its proposals for the Bill, it indicated an
intention to differ from the model proposed by the Committee in its Report in
relation to the extent of Parliamentary involvement in the new order-based
process. The main differences, which have been reflected in the Bill, are as
follows:
x

Under the Committee’s model, the Executive would need Parliamentary
approval at two separate points in the process – to endorse the Minister’s
initial decision on the application (prior to detailed consideration), and to
approve the final draft order. The Bill makes provision only for the latter.

x

Under the Committee’s model, orders promoted by the Executive itself
would be subject to a higher level of Parliamentary scrutiny at the end of
the process (“super-affirmative” procedure) than orders promoted by third
parties (affirmative procedure). Under the Bill, orders of both sorts are
subject (at most) to affirmative procedure.

x

The Committee recommended that all orders be subject to some
Parliamentary scrutiny, although for minor or local applications, this might
only be negative procedure. Under the Bill, it is only orders for work that
would constitute a “national development” (or in other cases, where
Ministers so direct) that Parliamentary approval is required; other orders
would not be subject to any Parliamentary scrutiny.

The Committee’s Stage 1 scrutiny is likely to be directed principally at the
Executive’s case for departing from the Committee’s original recommendations in
the above respects.

1
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My purpose in writing is to ask whether you wish to express, on behalf of your
party, a view on these points or on any other aspect of the Bill relevant to the
Procedures Committee’s scrutiny (i.e. on the implications of the Bill for
Parliamentary procedures and practices). If so, I would be grateful if you could
reply to the above address by Wednesday 30 August.
Donald Gorrie MSP
Convener
6 July 2006
REPLY FROM ALASDAIR MORGAN MSP
Further to your letter of 6 July, the SNP is anxious that whatever procedure is
introduced in the above bill is one which considerably reduces the delays currently
accompanying public transport projects, particularly in relation to rail.
In that respect I am not convinced that we do need two bites at the cherry in
Parliament in respect of approving executive action and I feel that approval of the
final draft order is probably sufficient. I am also not clear as to why executive
promoted orders require a different kind of scrutiny from third-party promoted
orders and I would have thought that the affirmative procedure would be sufficient
for both.
I do however agree that most orders should come before Parliament in some form
or other, albeit under negative procedure.
Alasdair Morgan MSP
4 September 2006

SUBMISSION RECEIVED
ASSOCIATION

(BY

EMAIL)

FROM

THE

BRITISH

PORTS

The British Ports Association
1. Established in 1992, the British Ports Association represents the interests of its
88 full members, and numerous associate members, to the United Kingdom
and devolved Governments, the European Union and numerous national and
international bodies. The BPA’s membership is both substantial and diverse,
representing a broad cross section of the UK port industry. This breadth and
depth allows the BPA to facilitate wide ranging sectoral debate, to set an
agenda for the industry, and to speak with authority on the issues that affect it.
2. The BPA represents the majority of ports in Scotland, covering a wide
spectrum of the industry, from fishing ports to the port of Aberdeen, a major
base for the offshore oil industry. As such, our response to this consultation
represents the view of our members.


456

2

PR/S2/06/13/2
Agenda item 1
3. Ports play a vital role in the movement of goods and people to, from and within
Scotland. They provide life-line links to island communities. Additionally they
are points where goods enter the country, as well as being significant points of
economic activity in themselves. Some ports, for instance those involved in roro traffic or the fishing industry are dependent on good transport links to move
goods away from the port.
General Comments
4. In general, the BPA is sympathetic to the aims of this Bill, though not the
proposals it embodies. The process by which public transport infrastructure
developments, and certainly infrastructure developments in ports and harbours
are proposed and approved is long, fraught with difficulty and scope for delay,
and is on occasion a major obstacle to achieving the timely and sustainable
development that transport infrastructure requires if it is to achieve its main
aim of facilitating and encouraging economic growth in Scotland.
5. Any reform of the current Private Bills process must add value over and above
the old process. To do that it must make the present system more efficient,
reducing the timescale in which proposals are approved, and provide a more
transparent system that affords promoters a greater degree of certainty when
formulating their proposals.
6. The proposals discussed in the consultation document are largely based upon
the English Transport and Works Act (TWA) system. The port industry’s
experience of that system in England and Wales has not been by any means
an unqualified success. The shortcomings of that system prompted the
drafting of a Harbours Bill, currently before the House of Commons. A similar
Bill entered Scottish Law as a part of the Transport (Scotland) Act 2005. Our
members are, therefore, wary of proposals to create a TWA style procedure.
Specific Comments on the Bill
7. Section 9 subsection (4) of the Bill lists persons whose objections would
trigger a public inquiry. These include the local authority for an area, and the
National Park authority. Given the nature of port authorities as statutory bodies
with clear duties and responsibilities to be exercised within a set area, and the
quasi-public nature that many local authority and trust ports in Scotland have,
it can be argued that there is a fit between the circumstances of National Park
authorities and those of Port Authorities. As such, Port Authorities ought to
have a similar right for their objections to trigger a public inquiry.
8. Section 25 proposes amendments to the Pilotage Act 1987. The proposals
within the Bill have been made explicitly ‘to align procedures that apply in other
transport related areas.’ 1 The Pilotage Act, and the making of Pilotage Orders
are working instruments, of huge importance to ports in terms of defining their
powers and allowing port authorities to effectively carry out their navigational
safety duties. A swift and efficient process for the making of Pilotage Orders is,
therefore, crucial. The current system delivers that. There is no desire
amongst Scottish ports to alter the current system, and the BPA’s response to
1

Transport and Works (Scotland) Bill Policy Memorandum (2006) paragraph 183

3
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the Scottish Executive’s consultation noted that. The suggested amendments
and an undertaking to investigate any objections by inquiry increase the
potential to hold up Pilotage Orders- working instruments intended to ensure
the safe operation of vessels in and around ports. The BPA has deep
misgivings that the advice of Scottish ports to leave the procedure unchanged
has been discarded by the Executive because ‘it would not have met the policy
intention’. 2
Conclusions
9. As noted earlier, the BPA is sympathetic to the end of achieving a modern and
efficient process for dealing with developments in Scotland. This Bill does not,
however, appear to provide the correct means, and will not serve in the best
interests of Scotland’s ports.
10. It is concerning that amendments will be made to the Pilotage Act 1987 in the
interests of ‘consistency’, at the expense of practical considerations and the
lessons of experience.
David Bishop BA (Oxon.)
Association Secretary, British Ports Association
9 August 2006

SUBMISSION RECEIVED (BY EMAIL) FROM TRANSFORM SCOTLAND
Introduction
1.

TRANSform Scotland is the national sustainable transport alliance,
campaigning for a more sustainable and more socially-just transport
system. Our membership includes bus, rail and shipping operators, local
authorities, national environment and conservation groups, consultancies
and local transport campaigns.

2.

We have an interest in the proposals set out in the Bill in as much as we
have participated in the Parliamentary process for five of the seven
transport Private Bills entered into the Scottish Parliament; in one of these
cases (Edinburgh Airport Rail Link Bill) we are an objector. We also have
experience of the Order process used by the Scottish Executive for trunk
road proposals, and have been an objector to a number of these.

3.

We support the Executive’s view that the Bill proposals will improve the
efficiency of the process for promoting public transport projects, and that it
should reduce pressure on Parliamentary time and resources. However,
from our experience as a sometime objector to both road and rail schemes,

2
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we would not agree with the contention that the new procedures are of
significant benefit to objectors.3
Order-making process for public transport & inland waterway projects
4.

We are broadly supportive of the Executive’s proposals in so far as they
apply to the promotion of public transport projects.

5.

We have for some time advanced criticism of the differences in procedures
for rail projects (requiring Parliamentary legislation) and trunk road projects
(requiring Executive orders), and have regarded this state of affairs as
being to the detriment of public transport projects vis-à-vis trunk road
projects. As such, we welcome the broad thrust of the Scottish Executive’s
proposals to address this discrepancy.

Order-making process for other transport projects
6.

However, we believe that the Bill proposals do not go far enough in as
much as they retain discrepancies between the procedures for public
transport proposals, and those for trunk roads and harbours.

7.

The Scottish Executive consulted on this matter and the results of this
consultation would appear to support our view. The Bill’s Policy
Memorandum (hereafter PM) paragraph 84, reports on the consultation,
stating that:
“[T]here appeared to be a clear consensus that [trunk road and
harbour developments] should be incorporated into the new
process.”

8.

From this, we would question the Executive’s contention that the existing
order-making powers for these developments are “adequate and
consistent” (PM paragraph 4).

9.

We note the Executive’s view that the proposals should make trunk road
and harbour developments “subject to a similar level of scrutiny and
approval” (ibid.), and that the changes reflect “one step in a phased change
… [that] … creates a level of conformity that is appropriate at this stage”
(PM paragraph 84).

10.

We believe that the standardisation of order-making procedures such that
they also cover trunk road and harbour proposals would make the planning
procedures for transport developments to be considerably more
understandable for the public, and allow greater public participation in the
planning process. A common procedure for all major transport proposals
would also function as an aid to multi-modal corridor appraisal and delivery,
and be in better accord with the Scottish Executive’s sustainable transport
policy objectives.

3

See our response to the Scottish Executive’s consultation, available at
<http://www.transformscotland.org.uk/info/docs/2006-05-19_Transport_and_Works.pdf> for further
comments on this matter.

5
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11.

As such, we regard the Bill proposals as somewhat of a missed opportunity
in this regard, and suggest that the Committee should consider requesting
the Executive to amend the Bill proposals further such this that this matter
be fully addressed, or at the very least requests that the Executive provides
a timescale for bringing forward further legislation on this matter.
Otherwise, the reassurances made above (PM paragraph 84) are
meaningless.

12.

Nonetheless, and with the above caveats in place, we welcome Bill
sections 23-24 of the Bill, which bring forward limited amendments to the
Roads (Scotland) Act 1984 and the Harbours (Scotland) Act 1964, so that
trunk road and harbour developments deemed to be “developments of
national significance” should be “subject to the scrutiny and approval of the
Scottish Parliament” (PM paragraph 20).

Financial assistance for objectors at public inquiry
13.

The Policy Memorandum discusses, at paragraph 128, the possibility that
the public inquiry rules should consider the possibility that objectors, and in
particular those “not legally trained” receive financial assistance in order to
make their case. We consider our organisation to fall within this definition,
and thus consider this section to be relevant to ourselves.

14.

We would welcome provisions within public inquiry rules for objectors to
receive financial assistance. However, should this provision only be open to
those objecting to the transport projects specified under section 1 of the
Bill (i.e. public transport and inland waterway projects), it would open the
discrepancy of objectors to public transport projects receiving financial
assistance, whilst objectors to trunk road and harbour developments did
not. This would be unacceptable.

Conclusions and recommendations
15.

We are broadly supportive of the proposals brought forward in the Bill in so
far as they apply to the promotion of public transport projects.

16.

We remain critical of the Executive’s failure to bring forward a thorough
overhaul of order-making process for all transport developments, and
suggest that the Committee should consider requesting the Executive to
amend the Bill proposals further such this that this matter be fully
addressed, or at the very least requests that the Executive provides a
timescale for bringing forward further legislation on this matter.

Colin Howden
Director, TRANSform Scotland
28 August 2006
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SUBORDINATE LEGISLATION COMMITTEE
EXTRACT FROM THE MINUTES
25th Meeting, 2006 (Session 2)
Tuesday 19 September 2006
Present:
Mr Adam Ingram
Mr Kenneth Macintosh
Mr Jamie Stone

Gordon Jackson (Deputy Convener)
Mr Stewart Maxwell
Murray Tosh

Apologies were received from Dr Sylvia Jackson.
The meeting opened at 10.33 am.
Delegated powers scrutiny: The Committee took evidence from—
Andrew Brown, Solicitor; Catherine Wilson, Solicitor; and Frazer Henderson, Bill
Team Leader, Scottish Executive
on the delegated powers provisions in the following bill—
Transport and Works (Scotland) Bill at Stage 1
and agreed the terms of its report.
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Scottish Parliament
Subordinate Legislation
Committee
Tuesday 19 September 2006
[THE DEPUTY CONVENER opened the meeting at
10:33]

Delegated Powers Scrutiny
Transport and Works (Scotland) Bill:
Stage 1
The Deputy Convener (Gordon Jackson):
th
Good morning. This is the committee’s 25
meeting this year. Sylvia Jackson has apologised
that she cannot be with us.
For agenda item 1, we consider first the
Transport and Works (Scotland) Bill at stage 1.
When we considered the bill a fortnight ago, we
raised many questions, including three issues that
were of particular interest to us, and we invited
officials to join us today. As often happens, we
have been provided with a helpful written
response that deals with much, but perhaps not
all, of what we wanted to discuss. In any event, we
are delighted to have with us Frazer Henderson,
who leads the bill team, as well as Andrew Brown
and Catherine Wilson, who are both solicitors in
the Scottish Executive.
The first of the three issues relates to section
27(6), which contains what might be called the
usual power to make supplemental et cetera
provisions. However, section 27(6) includes—
which we think is unusual—specific provision to
amend the terms of the bill itself. All members will
have seen the Executive’s written response. The
Executive has agreed to lodge amendments to
sections 27(3) and 27(6) in the light of our
comments. I do not know whether that ends our
discussion on the issue or whether members have
further questions to ask.
Mr Kenneth Macintosh (Eastwood) (Lab): I
thank the Executive for producing the explanation
and the helpful suggested amendments, but I still
have a question about section 27(6). As we
discussed previously, the purpose of the bill is to
improve parliamentary procedure by removing
some detailed bills from the current, rather
cumbersome process. However, there is a
theoretical possibility that the power in section
27(6) could be used to amend or even to repeal in
its entirety an act of the Parliament. For example,
the power would in theory allow a future Executive
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substantially to amend or even to repeal the
Waverley Railway (Scotland) Act 2006 without any
reference to Parliament.
The Deputy Convener: Sorry, I think that we
wanted to ask that question later.
Mr Macintosh: Am I on the wrong question?
The Deputy Convener: That question is about
whether the power will allow the Executive to
amend previous acts, but I do not want us to
confuse the issues. At this stage, we want to put
the point about whether the power will allow the
Executive to amend the bill itself once it is
enacted. I am sorry, Ken.
Mr Macintosh: No, do not worry.
Murray Tosh (West of Scotland) (Con):
Paragraph 14 of the legal brief states that the
Executive intends to lodge
“an amendment at stage 2 to narrow section 27(6) so that it
does not allow the powers to be used to modify the Act
following on from the Bill itself.”

If the point that Ken Macintosh has made will be
covered by that amendment, I wonder whether
that is still a pertinent point.
The Deputy Convener: Help us.
Frazer Henderson (Scottish Executive
Enterprise, Transport and Lifelong Learning
Department): We are happy to give an
explanation in response to Mr Macintosh’s query.
Yes, private acts will be able to be amended by
an order, made under section 1, that applies
section 2(3)(b). However, it is important to realise
that such an amendment must be
“necessary or expedient in consequence of any provision of
the order”

that is made under section 1. Similarly, section
27(6) is not a free-standing power as the exercise
of that power by instrument must be incidental or
supplementary.
Paragraph 22 of our written response provides
some examples of situations in which we think that
the power might be used. Mr Macintosh mentioned
the Waverley Railway (Scotland) Act 2006, but I
do not want to comment in particular about that act
as that will be a policy decision for future
ministers. However, the explanations that we have
provided in subparagraphs 1, 2 and 3 of
paragraph 22 of our response should allay any
concerns about how the Executive intends to
exercise this power.
The Deputy Convener: I am sorry, Ken. In a
sense, Ken Macintosh was quite right that the two
issues are connected. We will just deal with the
whole thing as one issue.
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Mr Macintosh: The explanations in the written
response are helpful, but my understanding of the
issue is that, in essence, the Executive would not
have to go back to Parliament to amend a bill. Am
I right or wrong in thinking that no parliamentary
procedure would be required?
Andrew Brown (Scottish Executive Legal and
Parliamentary Services): It is correct that an
order under section 1 is not subject to the
affirmative procedure unless it attracts section 13.
The affirmative procedure will apply to orders for
projects in the NPF and when ministers decide as
a matter of policy that a particular order should be
subject to the affirmative procedure.
The Deputy Convener: What is the NPF?
Andrew Brown: The NPF is the national
planning framework.
Murray Tosh: I appreciate that, as the written
response clarifies, the power in section 27(6) is
not a free-standing power but must relate to
section 1 of the bill. However, section 1 essentially
empowers ministers to make orders about the
operation of a “transport system”. The transport
system in question might be a specific piece of
infrastructure or it might be the whole transport
system. Therefore, it seems quite possible that, as
long as the order included a cross-reference to
section 1, ministers would be entitled to say, “I am
pursuing this in the interests of the transport
system, so it is pertinent to use section 27(6).”
I appreciate that you cannot talk about the
specific policy options because those are matters
for ministers. As an example, however, ministers
could decide, during the implementation of the
Borders railway line, having presumably received
representations from the promoter, that the
amount of money available did not permit
construction of the station and loop at Stow or that
they could not implement the whole project and
that it should be implemented in phases. Both
those matters were explicitly determined by
Parliament when it passed the bill. In those
circumstances, it still seems possible that
ministers could cross-refer section 27(6) to section
1 and say, “Because we have this power, we are
passing this order without parliamentary
procedure.” There might be an unholy row in the
Parliament about that, but, nonetheless, it still
seems possible that ministers could do that under
the powers that are being taken.
Andrew Brown: Exercise of the power,
however, is in consequence of or supplemental to
other provisions in the order. If we brought forward
a section 1 order about another railway and, on
top of that, we sought to repeal the Waverley
Railway (Scotland) Act 2006, which had no
connection with that, it seems to me that that
would go beyond what section 27(6) allows us to
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do, because the necessary connection with the
order that the provision was supplementing would
not be there.
An order to repeal the Waverley Railway
(Scotland) Act 2006 would have to supplement
something in an order that had something to do
with the Waverley line and it would have to be
argued that it was appropriate to make the
provision in connection with that.
Murray Tosh: Given that there would be no
procedure, all that we would get is a report from
our legal adviser that noted what the minister had
done. We would then write to you to question the
vires and there would be an elaborate defence of
it. There would be no parliamentary redress unless
somebody decided to seek judicial review of
something that the minister had done.
I am not saying that ministers are going to do
that, but it is because we are anxious about the
widening of the power that we are trying to narrow
it down and to understand better the practical
limitations on its use. I do not think that we are
worried about the way in which you are defending
it, but we are concerned that it could be used
subsequently to do things that, possibly, neither
you nor we anticipate. If the opportunities are
there, we want to know what the defences are.
The Deputy Convener: It is probably worth
saying that you have to understand our mindset.
We are not particularly interested in the politics.
Frazer Henderson explained what the intention is,
but we are not really worried about the intention
either. We are worried about the power and the
possibilities of its use. We always work on the
basis that ministers do not have evil intentions and
that they work in good faith. Our concern is not
about how you intend to use the power, but about
how it could be used. It is our job to ensure that
the power is not such that it could undermine the
Parliament.
I think that Murray Tosh is saying that the power
in section 1 is very wide. It allows Scottish
ministers to make orders relating to
“matters connected with … a railway”.

Frazer Henderson used the word “expedient”. I
find that word scary. One could put a lot of stuff
inside the word “expedient”. Someone could say
that it is now expedient not to build the Waverley
railway, or part of it. What is to prevent ministers
from using the power in such a way, which would
have serious consequences? Of course, I leave
aside the question whether all hell would break
loose elsewhere.
Andrew Brown: As you said, there are controls
on how ministers could use the power. As I tried to
explain, its use is supplemental not to the width of
section 1 but to what is actually included in the
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order. Otherwise, it is hard to see how the
provision could be regarded as supplementary to
the remainder of the order. The same applies to
the power in section 2(3), which states that an
order made under section 1 may
“make such amendments, repeals and revocations of
enactments of local application as appear to the Scottish
Ministers to be necessary or expedient in consequence of
any provision of the order or otherwise in connection with
the order.”

The first control is that, if the amendment, repeal
or revocation has no connection with the order, it
will be outwith the power. As you also said, if
ministers act beyond their powers, people can
challenge that in the courts.
10:45
Mr Stewart Maxwell (West of Scotland) (SNP):
You have said a couple of times that the issue is
not just about section 1 and that any provision
under section 27(6) would have to be connected to
the other provisions in the order. What is to stop
ministers making an order designed to allow them
to do that? You said that, in any order on the
Waverley railway, the ministers could just stick in
changes. As the convener said, we are trying to
understand the limitations of the power.
Andrew Brown: To satisfy the vires, the
ministers will have to be able to show that the
provision that they are making is somehow
supplemental to, a consequence of or in
connection with other provisions in the order. If the
provision fails all those tests—
Mr Maxwell: Perhaps we are not being clear.
What is to stop the minister from laying an order
that is to do with the Waverley railway—to use
your example—and then, as Murray Tosh outlined,
using that order to get rid of one of the loops or
change the number of stations or do whatever else
they wanted to do?
The Deputy Convener: Basically, what is to
stop ministers from using the powers in the bill to
reverse anything in any private or other act that is
to do with transport?
Andrew Brown: I struggle to see how,
hypothetically, ministers could produce an order
on the Waverley line that led to the scheme being
revoked in total. I accept that, hypothetically,
ministers could go into some of the detail. We
have given illustrations of that in paragraph 22 of
our response. Ministers might well need to take
such action. For example, if another railway line
was to be connected to the Waverley line,
ministers might have to do something like that.
Murray Tosh: I understand that, if something
arises that was unanticipated in the order to
implement a rail project, the Executive will want to
be able to modify that order to take account of
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that. That will be about removing obstacles,
dealing with contingencies and covering issues
that were not anticipated in the original order—that
is the supplemental stuff that we understand.
However,
you
have
just
agreed
that,
hypothetically, the power could be used to make
changes. We are concerned that it will be possible
for something to be done that would tackle not
something unanticipated, but something that
Parliament had included deliberately in a project.
You might argue that, in reality, the practical
consequences are that the ministers would not
dare to do that and that legal sanctions exist.
However, if possible, we want to build in a
parliamentary or legislative sanction.
In essence, we want to know whether the
Executive can frame the amendment to limit the
exercise of ministerial power that you say you will
make in such a way that will limit the power to
matters that we think of as genuinely
supplemental. I know that the bigger changes may
be hypothetical and, possibly, quirky, but they are
still possible.
Andrew Brown: You raise several points. Our
response gives illustrations of situations in which it
might be necessary to revisit an earlier private act.
Murray Tosh: You can add examples to that
list—the examples are only examples.
Andrew Brown: Yes, they are examples. You
will understand that, to connect another railway
line, it might be necessary to adjust the terms of
an earlier act. We seem to be getting on to
whether parliamentary control is appropriate,
which is a policy matter on which we cannot really
comment. It is for ministers to defend the position
on whether there should be parliamentary scrutiny
of the orders.
The Deputy Convener: Of course you cannot
comment on whether there should be
parliamentary scrutiny, but you can tell us whether
there will be parliamentary scrutiny, by which I
mean whether it will be possible to exercise the
power legally without parliamentary scrutiny. I
agree that whether the power is a good or bad
thing is not your business. However, you should
be able to tell us precisely what the power is.
Andrew Brown: Except when section 13
applies—it will require the affirmative procedure
for certain orders under section 1—the orders will
not be subject to any parliamentary procedure.
Mr Macintosh: I just want to clarify the issue
again. Let us assume that a future Executive
wanted to produce an order, the purpose of which
was not to amend the Waverley Railway
(Scotland) Act 2006, but specifically to get rid of
the whole act. Will that technically be possible?
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Andrew Brown: I struggle to see how we could
do that.
Mr Macintosh: So you do not think that it would
be technically possible to do that. Okay. How
about an order that amended the Waverley
Railway (Scotland) Act 2006 to introduce a new
line joining on while getting rid of the station at
Stow or not paying compensation to somebody?
Would that be possible?
Andrew Brown: That would be possible if you
could show that it was appropriate to do that to
supplement other provisions or in consequence of
them. If another railway line was to join on at
Stow, where a station would be in the way, I could
see that it might be possible to satisfy that test.
Murray Tosh: If it could be shown that, in the
interests of the operation of the railway network of
the east of Scotland as a whole, it was now
expedient not to have a halt at Stow, because it
would disrupt the workings of the timetable, it
would be perfectly possible to include that in an
order.
Andrew Brown: That would need to be
expedient in connection with existing provisions.
Murray Tosh: Yes, but if the order is—
Andrew Brown: In other words, it could not just
be expedient in its own right—there would have to
be a link.
Murray Tosh: If the order related to some other
part of railway infrastructure and it became
expedient in that context to make amendments to
the Borders railway line project, would that be
allowable or legally competent?
Frazer Henderson: Hypothetically, yes. It would
still have to be shown that it was in consequence
of what the original order sought to achieve.
Murray Tosh: Would it be reasonable and
possible to have some form of parliamentary
scrutiny built in, which guaranteed that Parliament
had some say in such an order? Setting all the
political ramifications aside, could Parliament have
some sort of procedural involvement? That is what
we are after. We understand what you are trying to
do, but we are interested in what the amendment
will lay down as the power. We are not unhappy
with the power, but there are circumstances, albeit
hypothetical, where the power might be used very
widely, with consequences in which Parliament
would be interested. We think that we are
stakeholders in this process, to use the jargon.
Frazer Henderson: For projects of national
significance, which are covered under section 13
of the bill, there is clearly parliamentary oversight
under the affirmative procedure. I note what you
say about those projects that are not of national
significance that might give rise to supplemental
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activity. The best that I can offer at this meeting is
to say that we will need to reflect on that concern
and go back to the minister about it.
Mr Maxwell: You mentioned section 13, on
projects of national significance. Is that not
determined by the ministers themselves?
Effectively, they have control over whether or not a
project is of national significance.
Frazer Henderson: Yes. The whole issue of
national significance is now going through
Parliament in relation to the content of the national
planning framework under the Planning etc
(Scotland) Bill. It has not yet been determined who
will influence that. Under that bill as introduced, I
believe that the national planning framework will
go before Parliament. Parliament will have an
opportunity to comment on and make some input
into the NPF. I understand that it is the extent of
that comment and input that is under scrutiny. You
are right to say that it has not yet been determined
what a nationally significant project is. It is likely
that it will fall to the Executive to determine which
projects fall into that category.
The Deputy Convener: I know that you will take
the issue away with you, and I think that we are
almost finished with this, but I presume that some
kind of controls could be applied to a section 13
order—which is just a kind of section 1 order. I
know that you will have to think about this, but
would it be possible for some sort of parliamentary
scrutiny to apply to any such order?
Frazer Henderson: I do not think that I can go
any further than the answer that I gave previously:
we need to reflect on the matter and have a
discussion with the minister about it.
Mr Maxwell: I do not know whether I have made
my concern clear. We have been talking about the
Waverley railway line, which is a good example.
There was a lot of debate about whether the full
project would be completed and about whether it
might stop part of the way along. Much of that was
made clear by Parliament when the Waverley
Railway (Scotland) Bill was passed. My concern is
that an order could be used effectively to change a
decision that Parliament had reached following
what was quite heated debate, both in committee
and in the chamber. That is where my concern
lies; all the other stuff about changing things and
adding lines is perfectly reasonable.
Murray Tosh: I may have something to add to
your reflection, Mr Henderson, unless you can
give me a direct answer. I want to ask about the
use of the affirmative procedure under section 13
for projects of national significance. The projects
that we have discussed—the Borders railway line
and the airport rail link bills—are likely to be
projects of national significance.
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Once an order has been agreed to and the
framework put in place to implement a project of
national significance, will any order amending the
previous intention—any supplemental order—be
considered to require the affirmative procedure?
Frazer Henderson: Generally, the answer
would be no.
Murray Tosh: So section 13 is less of a
protection in the context that we are talking about
than it will be for the initial authorising and
implementing orders.
The Deputy Convener: Do you have a final
comment, Kenneth?
Mr Macintosh: I want to clarify where I stand. I
am not particularly worried about future national
strategic planning, as Parliament will express its
views. However developments are set by the
Executive, Parliament will be able to express its
will in some way. All future developments of
national importance that are amended will be
subject to some sort of parliamentary procedure.
The only bills that we are talking about are those
that the Transport and Works (Scotland) Bill is
designed to address. It will change the
cumbersome process that currently involves
primary legislation being passed by the
Parliament, so that large projects are no longer
treated in that manner. Examples include the
Waverley Railway (Scotland) Act 2006 and the
current Airdrie-Bathgate Railway and Linked
Improvements Bill, and their number is limited. I
admit that this is hypothetical, but once those
private bills have been passed by Parliament and
become acts, the Executive can in theory amend
them without any parliamentary procedure. That is
my concern. Everything else seems to have been
addressed, apart from the situation of those acts.
Would the Executive consider introducing some
form of parliamentary procedure to cover the
possibility of those acts being amended in future?
The Deputy Convener: That is what Frazer
Henderson said that he would think about.
Frazer Henderson: I refer to my earlier answer
that we will reflect on that.
The Deputy Convener: All that we can do is
report our concerns, not—for the avoidance of
doubt—that we have any reason to believe that
horrible things are about to happen or are being
contemplated. We are being theoretical, but wisely
so, I hope. We will report our concerns about the
power’s breadth, width or depth—whatever the
word is—to the lead committee, watch with
interest developments and possible amendments
at stage 2, and then revisit it. Okay?
Members indicated agreement.
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The Deputy Convener: The other matter was
the lack of information in the delegated powers
memorandum on delegated powers under
sections 10, 12 and 25.
I refer members to rule 9.4A of the standing
orders, which basically says that the delegated
powers memorandum should set out various
matters in relation to each provision of the bill that
“contains any provision
subordinate legislation”.

conferring

power

to

make

The Executive response is that the bill refers to
section 210 of the Local Government (Scotland)
Act 1973, which contains the delegated powers,
and that as the powers are in that act rather than
in the bill, the bill cannot be described as having
powers to make subordinate legislation. The
Executive says that the power is in the old act, so
rule 9.4A does not apply. I have my own views on
that, but I will let members ask questions first.
11:00
Mr Maxwell: For a number of reasons, I thought
the Executive’s response curious and an
interesting interpretation of rule 9.4A. The main
reason for that is that there is a lack of consistency
in what the Executive is doing. Previous DPMs
have had an explanation of subordinate legislation
that is contained in an earlier act, but such an
explanation is missing from the DPM for the
Transport and Works (Scotland) Bill. In its written
response, the Executive argues that it is right for
the explanation to be missing; it says that it should
not have to explain subordinate legislation under a
previous act. However, that has been done in the
past. I am not saying to the witnesses that they
are individually responsible; I mean that in
previous DPMs the Executive has explained points
from earlier acts. I am curious to know why, for
this bill, the Executive has given this explanation
for why the reference to subordinate legislation is
missing from the DPM.
Frazer Henderson: The explanation in the
Executive response is based on my experience of
the bills with which I was engaged last year. We
adopted the same approach for the bills for which I
was responsible last year as we have for the
Transport and Works (Scotland) Bill. We have
simply followed that approach of not providing
explanations in relation to previous acts through
into the DPM for this bill. We took that approach to
be consistent.
I have not had a look at enough DPMs to form a
view on the Executive’s practice as a whole, but I
note what Mr Maxwell says about them. Having
seen all of them, he is saying that we are at
variance with the rest of the Executive in that
regard.
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The Deputy Convener: It seems to me that
what you are doing is possibly even outside the
letter of the law. I find the Executive’s explanation
a little disingenuous. Clearly, the bill refers to the
Local Government (Scotland) Act 1973, but when
the Executive eventually makes subordinate
legislation under the 1973 act in relation to section
9 inquiries under the bill as enacted, it will have to
cite the 1973 act as the source of the subordinate
legislation, which may be only part of the source or
part of a chain of sources. I do not think that the
Executive will make subordinate legislation and
refer to nothing but section 210 of the 1973 act.
Someone looking at section 210 of the 1973 act
would not know that it had anything to do with an
inquiry under section 9 of the bill. For an SSI for a
section 9 inquiry to make sense, I assume that it
would need to refer not only to section 210 of the
1973 act but to the eventual transport and works
(Scotland) act, otherwise people will not see the
link and how section 210 fits in. However one
looks at it, in effect the SSI will be made under this
bill. It might have another source as well, but I
cannot for the life of me see why it would not also
be, in a meaningful sense, an SSI under section
10 of this bill. If the bill did not contain section 10,
there would be no power to make an SSI under
section 210 of the 1973 act.
I might be wrong in that, because I profess no
expertise in such matters—I am purely an
amateur—but if I am not wrong, the explanation
that is being offered seems to be a bit outside the
spirit of the law, even if it is not outside the letter,
which I think it might be. The Executive’s response
seems to be a way of tempering the spirit of the
legislation.
Andrew Brown: I will take those points in
reverse order. On your reference to the spirit of
the law, I think that all we can do is take your
comments away, note them for future reference
the next time each of us is involved in a bill and
learn from them.
On the letter of the law, I would not expect an
SSI made under section 210 of the 1973 act to cite
the Transport and Works (Scotland) Bill as
enacted as an enabling power. I had envisaged
that the SSI would work by proscribing—if I
remember correctly—daily sums for the costs for
an inquiry reporter, which would require only one
SSI. Members will know that it is common for
section 210 of the 1973 act to be applied in that
way—it has been applied to any number of acts.
The Deputy Convener: You might well be right.
Andrew Brown: In other words, there will not be
a separate SSI for each piece of legislation; there
will be just one SSI made under section 210 of the
1973 act. That is how I had envisaged the SSI
working.
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The Deputy Convener: With no reference to
the Transport and Works (Scotland) Bill as
enacted at all.
Andrew Brown: I would not envisage the
eventual act being cited as an enabling power. I
could envisage it being helpful to include a
footnote with a reference to the act, but without
having checked I suspect that there are so many
references to section 210 that it would be an
awfully long footnote.
The Deputy Convener: I find it difficult to
understand how someone—assuming that an
anorak somewhere was looking—would know
what power there is to apply section 210 of the
Local Government (Scotland) Act 1973 to inquiries
under the new transport and works (Scotland) act.
The power to do so is found in section 10 of the
bill. You say that you would not put a reference to
the new act into the SSI; I would have thought that
you would have to.
Murray Tosh: That points to the importance of
the committee pursuing the route of amending
standing orders so that Parliament can have better
control of the situation. I do not dispute that what
we are being told is correct, but we find that
interpretation to be outwith the spirit of the
legislation. If the Executive does not consider itself
to be bound by that spirit, we will have to make the
letter of the law a bit more explicit. Obviously it is
within our power to do that and we do not need to
comment any further. We can refer the matter to
the Procedures Committee and ask for a review of
the relevant standing order.
The Deputy Convener: We will because, at the
very least, the fact that some departments think
that it is appropriate to include a reference to
section 210 of the Local Government (Scotland)
Act 1973 in the DPM and that others do what our
witnesses have been doing shows a lack of
consistency in how things are done. If the spirit of
the legislation was obtempered, we would not
need to worry whether it was within the letter of
the law or not; we could ignore that legal argument
for now until another example comes along.
I do not think we can take the discussion further.
Do the witnesses have anything to add?
Frazer Henderson: No. I have noted what
members have said and, although I do not want to
use the word “reflect”, that is what I will do. I know
what the committee is saying.
Murray Tosh: Mr Henderson has undertaken to
consider the issue again in the context of any
further legislation. Further DPMs will be issued
before the process for amending standing orders
has wound its way. We have laid down a marker
for what the committee expects: it is useful if all
the delegated powers are addressed, not least
because then we can see any procedural
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changes, or changes in the use of the powers,
from what we might have expected under previous
legislation that we have not considered, such as
the 1973 act.
The Deputy Convener: That deals with the
specific questions that we wanted to ask the
witnesses.
We have several other questions on the bill.
Would it be too much to ask you to wait for five
minutes while we go through them, in case we
need to ask something, although I do not expect
there to be anything further? You will see how we
usually deal with bills.
On section 1, “Orders as to transport systems
and inland waterways”, we asked the Executive to
clarify the word “procedure” in relation to section
13(6). The Executive has agreed to lodge an
amendment at stage 2 to clarify that. Are we
content with that?
Members indicated agreement.
The Deputy Convener: We asked whether
section 13(6) would prevent ministers from
exercising powers under section 13(1)(b). Again,
we have received an undertaking to lodge a stage
2 amendment so that section 13(1)(b) is not ruled
out for an amending, re-enacting or revoking
instrument should ministers wish such an
instrument to be subject to a direction under that
provision. Are we happy with that?
Members indicated agreement.
The Deputy Convener: We also queried the
wording of section 12(14), and we have been
promised that a clarifying amendment will be
lodged at stage 2. That will make us even more
content.
On section 4, “Applications”, the committee
queried the drafting of sections 4(4)(a) and 4(7)(a),
because it appeared to give power to ministers to
give directions to themselves with which they had
to comply. The Executive has said that that is not
appropriate and it will remove section 4(7)(a). I
take it that that is okay.
Members indicated agreement.
The Deputy Convener: On section 6, “Orders
made otherwise than on application”, we asked
the Executive how it intends section 6(1)(c) to be
used. Members have seen the Executive’s
response and reference to the role of Transport
Scotland in promoting national transport
developments in particular.
On section 7, “Model provisions”, the committee
asked the Executive whether the model provisions
should be included in an SSI, and to clarify its
intentions for the status of the guidance. Members
have seen the response that the guidance will be
advisory and promoters will not be obliged to
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adopt the model provisions. The Executive is now
considering whether it would be helpful to include
in the bill a duty on ministers to publish guidance.
Are we content with that, or do we want to
recommend that the model provisions be in the
form of an SSI, so that they can be published?
Mr Macintosh: The point is that they should be
available. It does not matter whether they are
published in the form of an SSI or as guidance.
Murray Tosh: Can we be assured that the
provisions will be published if there is no SSI?
The Deputy Convener: I knew that the officials
would come in handy.
Frazer Henderson: We will lodge an
amendment to ensure that the provisions are
published.
The Deputy Convener: On section 8,
“Objections”, we asked the Executive to clarify its
intentions regarding the exercise of powers under
the section. Members have seen its response: it
has provided draft illustrative rules to the lead
committee. Are we content with that?
Members indicated agreement.
The Deputy Convener: We have dealt with
section 10 and made clear our position on the lack
of a reference to it in the DPM.
Murray Tosh: We made reference to the
Tribunals and Inquiries Act 1992.
The Deputy Convener: We will come back to
that later.
On section 14, “Consents etc. under other
enactments”, we asked the Executive to explain
what section 14(5)(a) would cover for which
section 27(6)(b) would not provide sufficient vires.
Members have seen the response. Are we content
to note that?
Members indicated agreement.
The Deputy Convener: On section 18, “Access
to land”, we asked the Executive to comment on
the interaction of the provision with the powers
under section 27(6), which have already been
considered. The Executive will re-examine the
provision and we will monitor that at stage 2.
On section 23, “Amendment of Roads (Scotland)
Act 1984”, and section 24, “Amendment of
Harbours Act 1964”, we asked the Executive
whether the fact that the amendment that section
23 makes to the 1984 act does not appear to have
a provision equivalent to section 13(6) is
deliberate. It is indeed deliberate. Are we content
with that, or do we want the Executive to look
again at the drafting of the amendment, to ensure
that the policy is accurate?
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Mr Macintosh: The legal brief suggests that we
make that suggestion to the Executive. You could
write to the Executive along those lines.
The Deputy Convener: We will deal with the
matter by letter.
We also asked the Executive to comment on
whether section 144 of the 1984 act should
include a reference to section 143A for
consistency. The Executive will amend the
provision in that regard. We will watch to ensure
that that happens at stage 2.
On section 25, “Amendment of Pilotage Act
1987”, we asked why procedures relating to the
holding of inquiries under the 1987 act are left to
be dealt with under the Tribunals and Inquiries Act
1992, as that seems to be inconsistent with the
approach in section 10 for part 1 of the bill. Are we
content with the explanation that has been given?
Members indicated agreement.
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11:15
The Deputy Convener: We will keep a close
eye on all the amendments that are lodged at
stage 2.
In addition, we questioned the Executive about
the commencement of section 27 and about the
use in section 29(2) of the wording, “on Royal
Assent”. The Executive responded that it will
amend section 29(2) to refer to the “day after
Royal Assent”. We will keep an eye on that.
When will stage 2 start?
Frazer Henderson: It will start in mid-December
and continue until mid-January.
The Deputy Convener: That concludes our
consideration of the bill. I thank the officials for
attending. We do not often ask officials to attend
our meetings, but we had concerns about the bill.
We are grateful for your assistance.

The Deputy Convener: On section 26,
“Amendment of Transport (Scotland) Act 2001”,
we drew to the Executive’s attention a drafting
ambiguity. Members will have seen that the
Executive does not consider that such an
ambiguity arises in relation to the term “Act”. We
have made our point and have received an
answer. There is not much that we can do about
the matter.
Mr Maxwell: It would have been simpler for the
Executive to have accepted our suggestion. There
would then be absolutely no doubt or ambiguity
about whether reference is being made to a United
Kingdom act or an act of the Scottish Parliament.
As the committee papers point out, it is a matter
for the Executive.
The Deputy Convener: Would the Executive
officials like to comment?
Andrew Brown: I have reflected on the drafting
and spoken to the parliamentary counsel about it.
The Deputy Convener: Are you content with it?
Andrew Brown: Yes.
The Deputy Convener: At the end of the day, it
is your business.
On section 29, “Short title and commencement”,
we noted that the commencement power could
include supplementary provisions that amend
primary legislation but which would not be subject
to parliamentary scrutiny. The Executive
responded that it will amend the bill to ensure that
the use of the power to amend primary legislation
is subject to the affirmative procedure. Are
members happy with the response?
Members indicated agreement.
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ANNEX 1
Correspondence between the Subordinate Legislation Committee and the
Scottish Executive
General
1.
In general terms, the Committee expressed concern about the potential effect of
the sweeping power in Section 27(6) which provides that any power to make an order,
regulations or rules under the Bill includes power to make incidental, supplemental,
consequential etc provisions including provision amending, repealing or revoking any
enactment ± ³HQDFWPHQW´LVGHILQHGDVLQFOXGLQJWKH%LOORUDQ\SURYLVLon under it.. This
could have an effect on the way in which every power in the Bill is exercised. An extract
of the Official Report is attached which sets out the discussion the Committee had on
this matter and the concerns expressed (see cols. 1931 ± 1936).
2.
The Committee asks the Executive why it considers that this power is
necessary. It notes that the provision is not included in the equivalent UK statute.
3.
The Committee is also concerned about the question of retrospection and asks
the Executive to provide confirmation of whether this provision (particularly as
read with section 2(3) and section 6) applies to previously enacted private
transport bills (see cols. 1932-1933).
4.
The Committee has continuing concerns about what appears to be the growing
expansion of the kind of power in section 27(6) in Bills generally ± see comments at
cols.1935-1936.
5.
The Committee has asked for officials to come to its meeting on 19
September to discuss these issues, and other concerns which are detailed in this
letter. It however, still seeks a written response in advance of that meeting which
will form the basis of the discussion.
6.
The Committee was concerned about the quality of the DPM which accompanied
WKLV %LOO 7KH ([HFXWLYH¶V DWWHQWLRQ LV GUDZQ WR FRPPHQWV PDGH RQ the lack of any
information in the DPM in relation to delegated powers in Sections 10, 12 and 25 of the
Bill (see cols 1938-1941). The Executive is asked to comment.
Section 1: Orders as to transport systems and inland waterways
7.
The Committee noted that the power to make incidental, supplemental etc
provisions in Section 27(6) considerably extends the powers already in section 2. As
mentioned above, the Committee would like to discuss this issue with officials,
EXWZRXOGZHOFRPHWKH([HFXWLYH¶VFRPPHQWVLn the first instance.
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8.
The Committee seeks clarification from the Executive on three additional points.
The first is in relation to orders authorising the carrying out of works of national
significance. Section 13(6) provides that where an instrument revokes or amends or reHQDFWV VXFK DQ RUGHU WKDW LQVWUXPHQW ³ LV QRW VXEMHFW WR WKH SURFHGXUH WR ZKLFK WKH
instrument revoked, amended or re-HQDFWHG ZDV VXEMHFW´ 7KH &RPPLWWHH KDV VRPH
difficulty in interpreting the words in quotes, and presumes that the worG³SURFHGXUH´LV
intended to refer only to parliamentary procedure under Section 13 rather than to the
inquiry and other procedure to which any order under section 1 is subject. The
Executive is asked to clarify this.
9.
Secondly, it is also not clear to the Committee whether subsection (6) would
prevent Ministers from exercising their powers under subsection 1(b) to direct that an
order be subject to the special procedure under section 13, even if subsection (1) (a)
does not apply. The Executive is asked to clarify this.
10.
And thirdly, the Committee is not convinced that the wording of section 12(14) is
correct. Section 13(1) provides that the general description of the orders to which
subsection (3) of that section. As drafted, subsection (14) of section 12 could be
interpreted as including orders referred to under subsection (6) of section 13 even
though those orders will not be subject to any parliamentary procedure. There may
therefore be an unintentional loophole here which would mean that amending orders to
which Section 13(1) relates would not be brought to the attention of the Parliament. The
Executive is asked to comment.
Section 4: Applications
11.
The Committee considers it odd that subsection (4) (a) confers power on
Ministers to make rules to give special or general directions to themselves to comply
with those directions ± which appears to be one effect of subsection(4)(a) as read with
subsection (7)(a). So far as the Committee can see, the definitions in subsection (7)
apply only for the purposes of subsection (4), and it suggests that paragraph (a) of
subsection (7) should be removed as it does not appear to serve any useful purpose.
The Executive is asked to comment.
Section 6: Orders made otherwise than on application.
12.
The Committee noted that the powers conferred here on Ministers are very wide
and although paragraphs (a) and (b) of section 6(1) are mirrored in the 1992 Act there
does not appear to be any provision equivalent to paragraph (c) of that subsection. The
Executive is asked how it is intended that this last power will be used.
Section 7: Model provisions
13.
The Committee notes that there is no provision for guidance to be issued in any
particular form or for it to be subject to any Parliamentary procedure. Similar powers in
the 1992 Act require those powers to be exercisable in the form of a statutory
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instrument, not subject to Parliamentary procedure. The Committee is aware that model
clauses incorporated in an SI ensures their publication. The Committee is of the view
therefore, that a similar power to that in the 1992 Act should be included in the Bill. The
Executive is asked to comment.
14.
The Committee also notes that the Bill contains no statement regarding the
status of the guidance, therefore it assumes it would not be mandatory. The Executive
is asked to clarify its intentions in relation to the status of the Guidance.
Section 8: Objections
15.
The Committee notes that the right to a hearing under subsection (2) of section 9
depends on an objection having been made in accordance with rules under section 8,
but this requirement does not appear to apply in relation to objections made by the
³VWDWXWRU\ REMHFWRUV´ OLVWHG LQ VXEVHFWLRQ   RI VHFWLRQ  ,W DOVR QRWHV WKDW ERWK WKH
holding of an inquiry under section 9(1) and a hearing under section 9(2) are
discretionary, except in the case of the statutory objectors where by virtue of subsection
(3) of section 9, Ministers must cause either an inquiry or a hearing to be held.
16.
In view of the potential effect of any failure to make rules on objectors other than
the objectors listed in section 9(4), the Executive is asked to clarify its intentions
regarding the exercise of powers under Section 8.
Section 10: Procedure at inquiries and hearings
17.
The Committee noted with concern that the Executive did not comment on the
delegation of legislative power with which this section deals.
Section 14: Consents etc. under other enactment
18.
The Committee draws the attention of the Executive to subsection (5)(a) which to
some extent duplicates the power in section 27(6)(b) although the power is not confined
to incidental etc. provisions. It noted that the UK Act does not contain any general
provision equivalent to section 27(6)(b) but does contain a power equivalent to section
14(5)(a). Accordingly there may have been a need for the power in the context of the
1992 Act that does not arise in the context of this Bill. The Executive is asked to
explain what it is proposed would be covered by section 14(5)(b) for which
section 27(6)(b) would not provide sufficient vires.
Section 18: Access to Land
19.
Although the Committee is generally content with the procedures for orders made
under this section, concern was expressed about the potential impact of the sweeping
powers under Section 27(6) and how under those powers all such provisions could be
changed. The Executive is asked to comment.
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Sections 23 and 24: Amendments to the Roads (Scotland) Act 1984 and the
Harbours Act 1964 respectively
20.
The Committee again noted with concern that the DPM offers no comments on
these sections which include delegated powers.
21.
It noted that the amendment made by section 23 to the Roads (Scotland) Act
1984 does not appear to have included a provision on the lines of subsection (6) of
section 13 with reference to an order which revokes amends or re-enacts an instrument
laid before the Parliament under section 143A (c.f. new section 54A(5) of the Harbours
Act 1964 inserted by section 24 of the Bill). The Committee asks the Executive if this
is deliberate (and if so why).
22.
The Committee wondered, with respect to the amendments made by section 23,
whether a consequential amendment ought also to be made to section 144 of the 1984
Act to include a reference to section 143A if only to ensure consistency with the current
wording of section 144. The Executive is asked to comment.
Section 25: Amendment of the Pilotage Act 1987
23.

The Committee expressed concern that the DPM does not address this section.

24.
It noted that procedures relating to the holding of inquiries are left to be dealt with
under the Tribunals and Inquiries Act 1992 and no special rule-making power for this
purpose is included in the amendments to the 1987 Act. There is thus an inconsistency
in approach between the Bill and amendments it makes to other primary legislation.
The Executive is asked to comment.
Section 26: Amendment of the Transport (Scotland) Act 2001
25.
The Committee draws to the attention of the Executive to a drafting ambiguity in
paragraph (b)(i) of new subsection (1A) of section 70 of the Transport (Scotland) Act
 ,W ZDV QRW HQWLUHO\ FOHDU ZKHWKHU WKH ZRUG ³DFW´ LQ WKDW SDUDJUDSK LV LQWHQGHG WR
mean an Act of the Scottish Parliament, an Act of the UK Parliament or both. It is not
clear what the context requires in subsection (1A)(b) and the Committee suggests that
the Executive might wish to look again at the drafting of this provision.
Section 29 ± Short title and commencement
26.
The Committee noted that an order under this section could include
supplementary provisions that amend primary legislation but would not be subject to
SDUOLDPHQWDU\VFUXWLQ\7KLVDJDLQUHODWHVEDFNWRWKH&RPPLWWHH¶VFRQFHUQVDERXWWKH
wide power in section 27(6). The Executive is asked to comment.
27.
On a drafting point, the Committee notes that drafting practice tends to avoid
provisions which state that a Bill comes into force on Royal Assent, on the basis that
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there are doubts about the effect of the wording of paragraph 2 of Schedule 1 to the
Interpretation Transitional Order (SI 1999/1379). This provides that where an Act of the
Scottish Parliament makes provision for the Act to come into force on a particular day
the Act comes into force at the beginning of that day; where no provision is made the
Act comes into force on Royal Assent. If the Act provides expressly that it comes into
force on Royal Assent this leaves it open to doubt when it actually comes into force
which can have important consequences particularly for subordinate legislation under
the Act.
28.
If the drafter considers it necessary to refer at all to Royal Assent in the Bill, then,
to avoid any suggestion of retrospection and for the avoidance of doubt the Committee
considers that the reference should be to the day after Royal Assent (see for example
section 21(3) of the Interests of Members of the Scottish Parliament Act 2006).
29.
As currently drafted, section 29(2) provides that only section 29 comes into force
on Royal Assent. Subsection (3) provides that the remaining provisions of the Bill come
into force by order but the provision of the Bill that states that an order under the Bill is
to be a statutory instrument is contained in section 27(1) which must therefore be
commenced by an order under section 29. The Executive is asked to comment.
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ANNEX 2
Response from the Scottish Executive
General
The Committee asks the Executive why it considers that section 27(6) is necessary. It
notes that the provision is not included in the equivalent UK statute.
The context of this Bill is to seek to avoid a requirement for Private Bills to deliver the
relevant transport projects. The Executive would accordingly comment that it would
seem unfortunate that this aim might not be achieved, depending on the circumstances
of a particular project, due to a shortfall in the powers under the Bill. We would also
comment that the power in section 27(6) is not freestanding. Rather its exercise is
parasitic on the exercise of another power under the Bill and the provision under it will
have to have a connection to that ± otherwise any provision under it could not properly
be described as supplementary to or in consequence of it.
As the Executive have explained when this issue has arisen before, the purpose of the
incidental or supplemental provision is to enable unforeseen situations to be addressed,
and that it is inherently not generally possible to foresee when unforeseen situations are
likely to arise. That could arise in the context of many of the delegated powers under the
Bill but is also against a background that it is impossible to anticipate all of the matters
which a third party promoter for a project might seek to have covered by an order under
section 1 of the Bill.
The power will also allow provision to be made to make augmentations to the policy
where that is consistent with the Bill and the terms of the delegated powers within it.
Accordingly, it is not possible to provide a comprehensive indication as to the situations
when it is expected that this power will require to be relied upon. It may be helpful
however if we were to provide illustrations of at least some of the situations which will
give rise to a need to exercise the power. We propose to do this by covering:
1.
The exercise of powers under Part I of the Transport and Works Act 1992
(TWA);
2.
The terms of draft illustrative subordinate legislation under certain powers
of this Bill which we have provided to the Local Government and Transport and
Procedures Committees (copy attached for ease of reference); and
3.
Why an order under section 1 of the Bill might contain modifications to
earlier Private Acts.
Taking these in turn:
Exercise of the Powers under Part I of the Transport and Works Act 1992
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As the Committee have noted, the 1992 Act, being the equivalent provisions to Part I of
the Bill for south of the border, does not expressly contain a power along the lines of
section 27(6) in the Bill. The implication arising from that is that if such a provision is not
required there then it should not fall to be necessary in relation to our equivalent
provisions in Part I of the Bill. It can be noted though that section 70(2) of the 1992 Act
provides powers to include transitional and savings provision in a commencement
order.
The Executive would comment however, that despite the absence of an equivalent
power to section 27(6) in the 1992 Act (beyond that in the commencement power), in
practice such provision has been expressly made in exercise of the delegated powers
under the 1992 Act. An example of that can be found in rule 3 of the Transport and
Works (Applications and Objections Procedure) (England and Wales) Rules 2006
(SI 2006/1466) which contains transitional provisions despite no express power in the
1992 Act to do so. In the future, as we update our own applications and objections rules
that is something we will also need to do.
An example of the exercise of the transitional (or savings) power under section 70(2) of
the TWA, which we will also need to follow when commencing our Act, can be found in
article 3 of the Transport and Works Act 1992 (Commencement No 3 and Transitional
Provisions) Order 1992 (SI 1992/2784) which contains express transitional (or saving)
provisions for, amongst others, existing light railway orders.
Accordingly, although there is limited equivalent provision in the Transport and Works
Act (in section 70) delegated powers under that legislation have been exercised in the
ways anticipated by section 27(6) of that Bill without express powers to do so.
A now substantial number of authorisations have been granted under sections 1 and 3
of the 1992 Act, but an illustration of supplementary provision might best be served by
indicating our intentions for the exercise of certain of the powers under the Bill as we
have supplied illustrative draft subordinate legislation rather than undertake a forensic
examination of the orders under the 1992 Act. (We would note though that the
illustration below from our applications and objections rules also arises in SI 2006/1466,
the TWA equivalent).
Draft Illustrative Instruments of Relevant Powers under the Bill
To assist the lead Committees examination of the Bill four illustrative draft Instruments
have been provided to those Committees namely Rules under sections 4 and 8;
Regulations under section 14(3); an order under section 18(1)(a); and an order under
section 18(1)(b).
It seems to the Executive that the following examples might serve to illustrate situations
where supplementary provision might be considered to be proposed so as to augment
the policy in a way which is consistent with the relevant provisions in the Bill:
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(i)
the Transport and Works (Scotland) Act 2007 (Access to Land on
Application) Order 2007 and the Transport and Works (Scotland) Act 2007
(Access to Land by Scottish Ministers) Order 2007
The principal enabling powers for these draft instruments are section 18(1)(a) and (b) of
the Bill. Both these illustrative drafts cite section 27(6) as an enabling power and we
would submit the terms of article 3(3) in both of those draft instruments as an illustration
of the exercise of the power. The principal enabling power is to make provision
regarding access to land by a potential promoter or the Scottish Ministers. The enabling
power talks of authorising the applicant or the Scottish Ministers but it must clearly be
within the contemplation of the Bill that such persons would not be expected to
undertake the access personally and without any plant or apparatus and accordingly
article 3(3) supplements the policy by making provision to that effect.
(ii)
The Transport and Works (Scotland) Act 2007 (Applications and
Objections Procedure) Rules 2007
The principal enabling powers for these draft instruments are sections 4 and 8 of the
Bill. Again the draft Instrument cites section 27(6) and the Executive would submit that
for example rule 19 makes supplemental provision as it covers not only an objection in
WHUPV EXW DOVR ³RWKHU UHSUHVHQWDWLRQ´ ZKLFK PD\ EH PDGH LQ UHODWLRQ WR D SURSRVHG
project. Again it can be anticipated in relation to the Bill that not only objections may be
made in relation to a proposed project but also some other form of representation, and
indeed this is expressly recognised in the Bill in relation to representations in relation to
the environmental statement which are referred to in section 12(11) of the Bill. These
draft Rules accordingly can be seen to be supplementing the operation of the Bill by
making provision in relation to these.
Orders under section 1 containing modifications of earlier private Acts
As much of the discussion in the Official Report seems to focus on this, and that is also
the focus of the issXHUDLVHGLQSDUDJUDSKRIWKH&RPPLWWHH¶VOHWWHUZHGLVFXVVWKLV
aspect below in paragraphs 21-25 in response to that.
The Executive would submit the illustrations do however demonstrate why, despite the
drafting approach adopted in TWA, it seems not only prudent, but also necessary, to
expressly provide the powers to make this type of provision.
7KH&RPPLWWHH¶VFRPPHQWVKDYHKRZHYHUFDXVHGXVWRSDXVHIXUWKHURYHUWZRSRLQWV
arising in relation to the terms of section 27 of the Bill as follows:1.

Procedure for instruments under sections 12(18) and 29(3).

As the Committee have noted it would be hypothetically possible for a Commencement
Order under section 29(3), and an Order under section 12(18), to contain provision
modifying primary legislation pursuant to section 27(6) without being subject to
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affirmative procedure. We had been proceeding on the basis that it is unlikely that either
such instrument would ever require to make such provision but it would nevertheless
seem sensible to address this possibility. Accordingly the Executive propose to bring
forward an amendment to section 27(3)(a) so that if either such provision modified
primary legislation then it would fall to be subject to affirmative procedure.
2.

Modifications to the Act following on from this Bill.

As the Committee have noted, the power under section 27(6) is drafted so that it would
also allow modification to the Act following on from this Bill and other subordinate
legislation under it. Whilst we would like to reflect further on the point we suspect that in
this regard the power goes further than we are likely to require (although as noted, by its
very nature the provision is to address the unforeseen). Any modifications to other
subordinate legislation under the powers in the Bill could be achieved by the exercise of
WKRVH SRZHUV WKHPVHOYHV :H ZHUH DOVR JUDWHIXO IRU WKH &RPPLWWHH¶V FRPPHQWV DW
paragraph 20 of their letter in relation to section 18. As the Committee have no doubt
identified hypothetically this could mean that orders under section 18 of the Bill might be
used to modify powers in relation to offences and penalties in relation to the access
regime. As the Committee have no doubt anticipated already that is not our intention
and we would accordingly hope to address the concern by bringing forward an
amendment at stage 2 to narrow section 27(6) so that it does not allow the powers to be
used to modify the Act following on from the Bill itself. If subsequent to this letter we
identify a difficulty in bringing such an amendment forward we will of course alert the
Committee to that with an explanation.
The Committee asks the Executive to provide confirmation of whether this provision (ie
section 27(6)) (particularly as read with section 2(3) and section 6) applies to previously
enacted Private Transport Bills.
As the Committee have identified, the powers in section 2 and 27(6) allow for the
application and modification of any enactment and this could cover earlier private Acts
passed by the Parliament in relation to transport projects.
Again, whilst it is impossible to anticipate comprehensively the situations where that
may require to arise, the following examples might seek to assist:1.
further provision beyond the existing terms of a private Act is required ±
this might be required because for example it is found the powers taken in the
original Act prove inadequate so that it is not possible to give effect to the project,
or alternatively because some additional matter, such as an additional station on,
or extension to, a new railway line is appropriate.
2.
a new future project that in some way affects an existing project
authorised by an earlier private Act ± for example a brand new railway or other
project within the ambit of section 1 of the Bill which is to connect into or crosses
an existing project authorised by a private Act.
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3.
The powers in section 6(1)(a) and (b) of the Bill ± so that the Scottish
Ministers consider it appropriate to take action because an earlier project
(whether completed or not) has been discontinued or abandoned, or provisions
within the earlier authorisation have become spent.
When using the section 27(6) power that could only arise in relation to the exercise of
the power under section 1 of the Bill (in the case of these illustrations) and so the
exercise of the power is always tied back to the terms of the Bill. It can be seen that it is
not possible to bring forward a free standing instrument modifying or revoking earlier
legislation ± rather that provision would always have to tie back to the exercise of one of
the other powers in the Bill so its exercise (such as filling in the detail) will be consistent
with the terms of the Bill and the delegated powers provided within it.
We accept that there is an element of overlap between the terms of section 2(3) and (4)
and 27(6)(b) as well as within the different elements within section 27(6)(b) but there are
aspects of any given element that are not covered by the others. The Executive would
reiterate their comments in this connection that it would be unfortunate if the desire to
avoid the requirement for a private Bill to deliver a transport project should fail because
of an insufficiency in powers to deliver a matter at the margins of a project (but which
nevertheless is one of importance to a third party promoter).
It may also be helpful to note in passing that the power in section 2(3)(a) of the Bill
could be used, for example, to apply the land compensation legislation where an order
under section 1 is providing for the compulsory acquisition of land.
Delegated Powers Memorandum - sections 10, 12 and 25
7KH &RPPLWWHH¶V OHWWHU VHHNV WKH ([HFXWLYH¶V FRPPHQWV RQ WKH GLVFXVVLRQ DW
columns 1938-1941 of the Official Report regarding the lack of information in the
Delegated Powers Memorandum in relation to delegated powers in sections 10, 12 and
25 of the Bill.
Taking each of these sections in turn:
Section 10
Section 10(1) of the Bill does contain a new rule making power as to procedure for an
Inquiry or a Hearing but this delegated power is discussed at paragraphs 22-24 of the
Delegated Powers Memorandum. Accordingly, we are assuming that it is not that issue
which has concerned the Committee as to the lack of information in the Delegated
Powers Memorandum.
In case it is of assistance to the Committee therefore, we go on to cover section 10(3)
and (4). It can be noted that those subsections apply provisions in section 210 of the
Local Government (Scotland) Act 1973. The Committee will have noted the Delegated
Powers Memorandum has not covered these provisions. By way of explanation the
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Executive would comment that in terms of rule 9.4A of the Standing Orders of the
Scottish Parliament, there is to be lodged in respect of an Executive Bill a memorandum
setting out various matters in relDWLRQ WR HDFK SURYLVLRQ RI WKH%LOO³ZKLFK FRQWDLQVDQ\
SURYLVLRQ FRQIHUULQJ SRZHU WR PDNH VXERUGLQDWH OHJLVODWLRQ´ :KLOVW LW PLJKW EH QRWHG
that section 210 of the 1973 Act does contain delegated powers, those are set out in the
1973 Act not the Bill. We proceeded on the basis therefore that the Bill could not be said
in these regards to contain any provision conferring power to make subordinate
legislation. Rather that power already sits in the 1973 Act and that is the enabling power
to be cited when the power is exercised and not a power in the Bill.
Section 12
Although the letter refers to this section, we believe from the reference to the columns in
the Official Report that the provisions of interest to the Committee will be those in
sections 23-24. As the matters there essentially parallel those raised in relation to
section 25 it may be helpful to take these together.
Sections 23-25
In each case the functions affected by these sections already exist and the powers
themselves are not being modified. The relevant powers are those in sections 5 and 7
of the Roads (Scotland) Act 1984, sections 14, 15, 16 and 18 of the Harbours Act 1964
and section 1 of the Pilotage Act 1987. In each case when these powers are exercised
it will be those enabling powers which are cited not the enabling powers under the Bill.
Accordingly in each case we would explain that we proceeded on the basis that the Bill
GLG QRW FRQWDLQ D ³SURYLVLRQ FRQIHUULQJ SRZHU WR PDNH VXERUGLQDWH OHJLVODWLRQ´ VR WKDW
rule 9.4A did not require the Delegated Powers Memorandum to cover these matters.
Section 1: Orders as to Transport Systems and Inland Waterways
In addition to the question as to the power to make incidental, supplemental etc
provisions to which the Executive have responded above the Committee also sought
clarification on 3 additional points as follows:
Section 13(6) - GRHVWKHZRUG³SURFHGXUH´UHIHURQO\WR3DUOLDPHQWDU\SURFHGXUHXQGHU
section 13 rather than to the inquiry and other procedure to which any order under
section 1 is subject?
7KH ([HFXWLYH FRQILUP WKDW WKH ZRUG ³SURFHGXUH´ LV LQWHQGHG RQO\ WR UHIHU WR
Parliamentary procedure. We would propose to bring forward an amendment at Stage 2
to clarify that in view of the doubt expressed by the Committee.
Would section 13(6) prevent Ministers from exercising the powers under
section 13(1)(b)
As the Committee have no doubt anticipated, the thinking behind section 13(6) is the
terms of paragraph 11 of Schedule 1 to the Scotland Act 1998 (Transitory and
Transitional Provisions) (Publication and Interpretation etc of Acts of the Scottish


480

Parliament) Order 1999 regarding an implied power to amend and revoke a provision
exercisable in the same manner (ie subject to the same procedure) as the original
Instrument. That is on the basis that whilst the original project might have been
subjected to affirmative procedure under section 13 the Executive consider that to be
disproportionate for any future modification or revocation. That all said we will also bring
forward an amendment so that section 13(1)(b) is not ruled out for an amending, reenacting or revoking instrument should Ministers wish such an instrument to be subject
to a direction under that provision.
The wording of section 12(14)
We are grateful to the Committee for drawing our attention to this drafting point. In light
of this we would again propose to bring forward a clarifying amendment at Stage 2 to
remove any doubt here.
Section 4: Applications - the terms of subsection (4)(a) and (7)(a)
We agree that it would not be appropriate for Scottish Ministers to give directions to
themselves. However, if Scottish Ministers hold relevant environmental information they
DUH D ³UHOHYDQW DXWKRULW\´ LQ WHUPV RI $UWLFOH    RI &RXQFLO 'LUHFWLYH (& 7KH
power to require compliance with directions given by the Scottish Ministers is
discretionary and we do not envisage that it would be exercised in relation to
information to be made available by the Scottish Ministers. In practical terms, as will be
seen from the draft illustrative Rules, Scottish Ministers will be consulted in different
capacities, for example on behalf of Historic Scotland. However we agree it would
nevertheless be helpful to remove subsection (7)(a) and propose to bring forward an
amendment at Stage 2.
Section 6: Orders Made Otherwise than on Application - the Executive is asked how
it is intended that section 6(1)(c) will be used
As the Committee may be aware a number of proposals promoted via the Private Bill
process are substantially funded by and are fully consistent with the expressed
intentions of the Scottish Executive. The Scottish Executive recently established
Transport Scotland with a remit which includes promotion and management of major
infrastructure developments and it is expected that this body will be instrumental to the
Scottish Ministers in the promotion of, in particular, national transport developments.
The provision enables the Scottish Ministers (using the offices of Transport Scotland) to
realise that expectation.
Section 7: Model Provisions - should the model provisions be contained in a Statutory
Instrument and the Executive is also asked to clarify its intentions in relation to the
status of the guidance
The model provisions are not to be incorporated in a statutory instrument and will not be
mandatory. Any guidance will be advisory and therefore there will be no requirement for
the promoter to adopt the model provisions. If guidance is produced it will be for the
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purposes of assisting the promoter in preparing a draft order which conveys the
SURPRWHU¶VLQWHQWLRQVDQGLQFOXGHVDOOSHUWLQHQWLVVXHVLQUHVSHFWRIWKHFRQWHQWRIWKH
order. It will also encourage promoters to adopt an appropriate style and a readily
XQGHUVWDQGDEOH IRUPDW ,Q WKH OLJKW RI WKH &RPPLWWHH¶V FRPPHQWV ZH DUH Fonsidering
whether it would be helpful to place a duty on the Scottish Ministers on the face of the
Bill to publish the guidance.
Section 8: Objections - the Executive is asked to clarify its intentions regarding the
exercise of powers under section 8
The draft illustrative Rules referred to above (and provided to the lead Committees) deal
with the procedures for both applications and objections. Draft rules 19 to 23 set out the
procedure for making an objection or representation, to be complied with in terms of
section 8. The Executive would advise that it would intend to exercise the section 8
power so that provision is in place for commencement of Part 1 of the Bill.
Section 10: Procedure at Inquiries and Hearings
The Executive would refer to its comments in response to paragraph 7 of the
&RPPLWWHH¶VOHWWHUDWSDUDJUDSKV-DERYHXQGHUWKHKHDGLQJRI³'HOHJDWHG3RZHUV
0HPRUDQGXP´UHJDUGLQJWKHFRYHUDJHRIWKLVSURYLVLRQLQWKDWPHPRUDQGXP
Section 14: Consents etc under other enactment - the Executive is asked to explain
what it is proposed would be covered by section 14(5)(b) for which section 27(6)(b)
would not provide sufficient vires
Although the question asked by the Committee relates to the coverage of section
14(5)(b), we think that the intention was to refer to section 14(5)(a) since that is the
provision referred to in the discussion preceding the question.
We considered whether we might rely on the section 27(6)(b) power for the purposes of
section 14 but considered it was prudent to take this separate power since provision
which may be made under section 14(5)(a) will often be integral to the regulations and
QRWPHUHO\DQ³LQFLGHQWDO´³VXSSOHPHQWDU\´RU³FRQVHTXHQWLDO´SURYLVLRQ
Section 18: Access to Land - the Executive is asked to comment upon the interaction
of this provision with the powers under section 27(6)
The Executive would refer to its comments at paragraph 20 above responding to
paragraph  RI WKH &RPPLWWHH¶VOHWWHU$V QRWHG DERYH WKH ([HFXWLYH ZLOO UHIOHFW XSRQ
the power under section 27(6) to modify the Act which will follow on from this Bill, as
opposed to other enactments.
Sections 23 and 24: Amendments to the Roads (Scotland) Act 1984 and the
Harbours Act 1964 respectively
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The Executive would refer to its discussion at paragraph 31 above under the heading of
³'HOHJDWHG3RZHUV0HPRUDQGXP´DVWRZK\WKH\GLGQRWFRYHUWKHVHSURYLVLRQVLQWKDW
memorandum.
The letter also asks:
The Committee asks the Executive if it is deliberate that the amendment made by
section 23 to the Roads (Scotland) Act 1984 does not appear to have an equivalent
provision to section 13(6)
Yes. This is because no such equivalent provision is required to parallel the provision in
section 13(6) providing for different procedure to apply to an Instrument modifying or
revoking an earlier one as powers to revoke and modify an earlier instrument are
contained in section 145 of the Roads (Scotland) Act 1984. There is therefore no need
to imply powers to amend and revoke from paragraph 11 of Schedule 1 to the Scotland
Act 1998 (Transitory and Transitional Provisions) (Publication and Interpretation etc. of
Acts of the Scottish Parliament) Order 1999, which then attracts the requirement to do
so in the same manner (ie subject to the same procedure) as the original exercise of the
power.
The Executive is asked to comment whether section 144 (of the 1984 Act) should
include a reference to section 143A for consistency.
Thank you for drawing this point, with which we agree, to our attention. We would
propose to bring forward an amendment at Stage 2.
Section 25: Amendment of the Pilotage Act 1987
The Executive would again refer to its comments at paragraph 31 above under the
KHDGLQJ RI ³'HOHJDWHG 3RZHUV 0HPRUDQGXP´ WR H[SODLQ ZK\ WKH 'HOHJDWHG 3RZHUV
Memorandum does not discuss section 25.
The letter also asks:
The Executive is asked to comment why the procedures relating to the holding of
Inquiries under the Pilotage Act 1987 are left to be dealt with under the Tribunals and
Inquiries Act 1992 as this is inconsistent with the approach in section 10 for Part I of the
Bill.
We did not require to have parallel provision to that in section 10(1) of the Bill for
inquiries or hearings under the Pilotage Act as the provisions of the Tribunals and
Inquiries Act 1992 are apt to deal with that already. That is not the case in respect of
Part 1 of the Bill as difficulty arises from the definitions in section 16(1) of the Tribunals
DQG ,QTXLULHV $FW RI ³VWDWXWRU\ SURYLVLRQ´ DQG ³VWDWXWRU\ LQTXLU\´ DQG WKH GHVLJQDWLRQ
power in relation to a statutory inquiry in section 16(2) of that Act. The Act following on
IURP WKH %LOO LV QRW DQ ³HQDFWPHQW´ IRU WKH SXUSRVHV RI WKH GHILQLWLRQ RI ³VWDWXWRU\
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SURYLVLRQ´ LQ WKH 7ULEXQDOV DQG ,QTXLULHV $FW JLYHQ WKH GHILQLWLRQ RI ³HQDFWPHQW´ LQ WKH
Interpretation Act 1978 excludes an Act of the Scottish Parliament. We concluded that it
would be cleaner to bring forward our own provision now for Part 1 of the Bill rather than
seeking to gloss the Tribunals and Inquiries Act to attract its terms to Part 1.
Section 26: Amendment of the Transport (Scotland) Act 2001
The Executive is grateful to the Committee for drawing its attention to a drafting point in
this section. Having considered the point we are content that no ambiguity will arise. It
VHHPVWRXVWKHWHUP³$FW´ZLOOUHIHUWRD8.$FWRUDQ$FWRIWKH6FRWWLVK3DUOLDPHQWDV
the context requires depending on whether the grant which will assist the purchase of
land is in relation to a project authorised by a UK Act or an ASP.
Section 29 ± Short title and Commencement
The Committee asks:
The Executive is asked to comment that the commencement power could include
supplementary provisions that amend primary legislation but would not be subject to
Parliamentary scrutiny.
As indicated above, the Executive will be seeking to bring forward an amendment so
that any use of this power to amend primary legislation would then be subject to
affirmative procedure.
Drafting Points ± commencement of section 27 and the terms of section 29(2)
Again the Executive is grateful to the Committee for raising these drafting points with
them.
7RDGGUHVVWKH&RPPLWWHH¶VFRPPHQWUHJDUGLQJWKHFRPPHQFHPHQWRIVHFWLRQ 27, the
Executive propose to bring forward an amendment to section 29 so that that section
also comes into force on Royal Assent. As to the wording in section 29(2) regarding
commencement on Royal Assent we have liaised with Parliamentary Counsel and whilst
it is not considered any difficulty with the current wording should arise standing the
content of the provisions in view we will bring forward an amendment at Stage 2 to refer
WRWKH³GD\DIWHU5R\DO$VVHQW´DVVXJJHVWHG.
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EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 4, No. 35

Session 2

Meeting of the Parliament
Wednesday 22 November 2006
Note: (DT) signifies a decision taken at Decision Time.
Transport and Works (Scotland) Bill – Stage 1: The Minister for Transport (Tavish
Scott) moved S2M-5043—That the Parliament agrees to the general principles of the
Transport and Works (Scotland) Bill.
After debate, the motion was agreed to (DT).
Transport and Works (Scotland) Bill: Financial Resolution: The Minister for
Transport (Tavish Scott) moved S2M-5176—That the Parliament, for the purposes of
any Act of the Scottish Parliament resulting from the Transport and Works (Scotland)
Bill, agrees to any expenditure or increase in expenditure of a kind referred to in Rule
9.12.3(b)(iii) of the Parliament’s Standing Orders arising in consequence of the Act.
The motion was agreed to (DT).
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29603

22 NOVEMBER 2006

29604

Transport and Works (Scotland)
Bill: Stage 1
The Deputy Presiding Officer (Murray Tosh):
The next item of business is a debate on motion
S2M-5043, in the name of Tavish Scott, that the
Parliament agrees to the general principles of the
Transport and Works (Scotland) Bill.
14:36
The Minister for Transport (Tavish Scott): We
were all rather enjoying the previous item, but it is
important that I open this afternoon’s stage 1
debate on the Transport and Works (Scotland) Bill.
I thank all those who were involved in the scrutiny
of the bill. In particular, I record my appreciation of
the contribution of the many individuals who
volunteered their time in giving oral and written
evidence.
The
Local
Government
and
Transport
Committee’s stage 1 report is considered and
balanced, and I welcome its endorsement of the
bill. I am grateful to members for the constructive
tone of the report. It is clear that our proposals
have found favour across the political spectrum
and, importantly, from stakeholders who represent
a wide range of interests. I am heartened that the
proposals are on the right track and I am optimistic
that that measured, consensual approach will
extend throughout the bill’s passage.
The bill seeks to provide a modern efficient
process to authorise transport developments. The
proposed process has the confidence of
promoters, parliamentarians, the wider public and,
perhaps most important, those who will be directly
affected by proposed developments. That
confidence is engendered by the fact that the bill
will ensure that the new process operates in an
open and transparent manner within a context that
encourages public engagement and participation.
That confidence is reinforced by enabling a public
examination of proposals by a person who is
appointed on the basis of their qualifications and
experience. Finally, that confidence is confirmed
by ensuring that all decisions are well founded,
made in the public interest, informed by evidence
and publicly explained.
The bill contains other provisions that will
provide, where possible, conformity of approach
for other transport systems by introducing
parliamentary scrutiny to nationally significant road
and harbour developments and by improving the
publicity arrangements for pilotage orders. They
will also remove the operation of what some have
seen as the arcane special parliamentary
procedure, which will be replaced by the more
straightforward approach of a ministerial decision
for transport-related matters.
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Nora Radcliffe (Gordon) (LD): Having sat
through one of those arcane procedures for
railway bills during session 1, I fully welcome the
progress that the bill will bring about. However, the
bill will also sweep away the opportunity for
ministers to introduce light railway orders, under
which decisions on heritage railways could be
made by ministers. That offered a light-touch
approach for heritage railways such as the Keith
and Dufftown railway, the Speyside railway or the
Deeside railway—
The Deputy Presiding Officer: You must be
quick, please.
Nora Radcliffe: Those heritage railways are
concerned that they will be required to use the
same procedures as are involved in heavy rail
projects. Can the minister give them some
reassurance?
Tavish Scott: I certainly recognise the concerns
that Nora Radcliffe has expressed. It is important
to recognise—as, in fairness, members did during
stage 1—that the introduction of such railways can
potentially have the same impact on people in a
locality and that, therefore, such people should
have access to the same rights. However, I can
assure Nora Radcliffe that we have no intention
whatsoever of introducing an onerous burden on
those who, in many cases, voluntarily give of their
time to work on light railways. She may wish to
pass on the commitment that I gave to the Local
Government and Transport Committee that the
cost of an application for heritage railways under
the bill will not be greater than it is at present. I
know that that has been an issue of concern.
The Subordinate Legislation Committee raised a
number of points. Its thoughtful comments were
helpful and, as my officials have already indicated,
we will address those matters through Executive
amendments at stage 2.
As I said, the response to our proposals from
stakeholders has been overwhelmingly supportive.
However, we have sought to address concerns
that a few stakeholders have expressed about
their status as an objector. I agree with
representations that have been made by the
British Ports Association. Navigation authorities
have a right to be heard if road bridge proposals
have been made that affect their interests, and
that right should be extended to cover, for
example, an order authorising a rail bridge. As I
said to the Local Government and Transport
Committee, I will therefore lodge an amendment at
stage 2 to add navigation authorities, regional
transport partnerships and Network Rail to the list
of statutory objectors. RTPs have a specific
transport planning interest, and their role will
become increasingly important in the coming
years as they implement their regional strategies.
It is right and proper that Network Rail, which is
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responsible for our rail infrastructure, should be
treated as a statutory objector if a proposed order
affects its operational interests.
As members know, the purpose of the debate is
not to provide definitive responses to all the points
that have been made. However, I assure members
that we will consider and carefully reflect on the
Local Government and Transport Committee’s
report and the points that members make in the
debate. The debate will focus on agreeing to the
general principles of the bill, which are that there
should be a fair and transparent process, a timeefficient and cost-efficient process and an
authorisation process that operates at a level that
is appropriate to the development’s scope and
impact. On that basis, I propose that the
Parliament should be actively involved in the
consideration of orders that relate to nationally
significant transport developments.
The three straightforward principles of fairness,
efficiency and appropriateness underpin our
proposals. Our challenge is to make the proposed
legislation as practical and as fit for purpose as
possible. It is clear that meeting that challenge is a
common goal for members. Our shared purpose
has been evident in the constructive attitude that
has dominated the debate on the bill. I hope that
members will continue to have that constructive
attitude.
I move,
That the Parliament agrees to the general principles of
the Transport and Works (Scotland) Bill.

14:42
Ms Maureen Watt (North East Scotland)
(SNP): I confess that my initial reaction to the bill
was one of opposition, given that it will give
powers to ministers. Powers should rest as far as
possible with the people of Scotland and not with
the Executive. We should devolve power further
rather than give more of it to the centre. Indeed, I
have heard the bill being described as the
Westminster Transport and Works Act 1992 with
knobs and bells on. However, having listened to
the evidence that was presented to the Local
Government and Transport Committee, and given
that the bill is concerned only with projects of
national significance, my views have mellowed
somewhat, and I now see some merit in the
proposals. The Scottish National Party will support
the motion at decision time.
I hope that the public will not see the bill as the
result of members being unwilling to take on the
heavy responsibility of considering bills such as
the Waverley Railway (Scotland) Bill, which we
had to consider; rather, I hope that the public will
realise that there is a more efficient way of running
the Parliament and using members’ time—
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especially as, after the election in May, there will
be more substantial and substantive bills to be
dealt with under a new and innovative
Government that is led by the Scottish National
Party. I hope that the savings that will be made for
each project as a result of the bill will be in the
order of £85,000 in staff costs and 280 hours of
members’ time, as identified in the financial
memorandum and the stage 1 report on the bill.
I was slightly perplexed that objectors to some
rail projects that the Parliament has considered
thought that it would be less intimidating to give
evidence to a reporter than to a committee of
members of the Scottish Parliament. I take it that
they thought that the surroundings in the
Parliament and the television cameras were
intimidating rather than colleagues such as my
dear friend Tricia Marwick. My experience is that
planning inquiries with reporters can be more like
proceedings in a court of law and can be scarier
than appearing before a parliamentary committee.
Nora Radcliffe: The procedure under the old
system was intimidating, because it was like the
procedure in a court of law.
Ms Watt: Yes, but planning inquiries under the
current system can be quite intimidating for people
who are not used to them.
One problem that the Local Government and
Transport Committee encountered was trying to
find out the definition of “projects of national
significance”. At times, we thought that we were
boring around in the dark and that the phrase
meant different things to different witnesses. We
hope that the minister will define the term as soon
as possible.
As with the front-loading in the Planning etc
(Scotland) Bill, in many ways the success of the
Transport and Works (Scotland) Bill will be up to
the promoters of key projects and will depend on
how open and co-operative they are with all
parties from the beginning of the process. We
share objectors’ concerns about their need to get
information as early as possible and about how
they can tease out the main concerns about
specific projects. Although I agree that it would be
difficult for the public to finance objectors, some of
us quite like what happens in the United States,
where volunteer planners—perhaps students and
lawyers—help objectors to tease out the
information. In general terms, we must see how
the front-loading works.
I am glad that the minister has agreed to include
harbours in the bill. A particular case in his
constituency was brought to the attention of the
Local Government and Transport Committee.
I share Nora Radcliffe’s concerns about heritage
railways, but we have been given an assurance
that an application will cost no more under the
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future system than it costs at present. I know that
those who are involved in promoting the Deeside
railway have had huge difficulties in dealing with
local authorities.
There will be other matters to tease out at stage
2, and I have no doubt that we will lodge some
amendments to improve the bill but, at the
moment, we concur with the bill’s sentiments.
14:46
David McLetchie (Edinburgh Pentlands)
(Con): Some members will regard the bill as a
case of shutting the stable door after the horse
has bolted; others, as a case of reforming our
procedures in the light of experience. The truth is
that the private bill procedure has already dealt
with many of the major transport projects that will
make substantial inroads into and demands on the
public purse over the next few years, such as the
two Edinburgh tramlines, the Borders railway, the
Glasgow and Edinburgh airport rail links, the
Stirling-Alloa-Kincardine railway and the Airdrie to
Bathgate line.
In all, those projects are likely to consume the
best part of £2.5 billion, at current prices. The
Scottish Executive’s failure to prioritise those
projects, blithely stating that we have the money to
do everything, may be politically convenient, but it
hardly smacks of firm government. The cost
escalations of the London Olympics, never mind
our own experience with this building, together
with the question of how we will fund a new Forth
crossing—a project that will be greater in scale
and cost than any that we have previously
considered—will lead to a day of financial
reckoning in next year’s spending review, which is
conveniently fixed for after the election.
The Parliament and many of its parliamentarians
having been exhausted by the old approval
system for rail and tramway projects, it would be
ironic—to say the least—if we found that the new
process gathers dust on the shelves for a number
of years for want of money to finance other major
projects. Be that as it may, although there may not
be much for it to do, it is right that we should
review the process in light of our experience.
Conservative members therefore welcome the bill
and give it our support.
One of the interesting features of the evidence
that the Local Government and Transport
Committee took was the extent to which the whole
process was seen to be political or—heaven
forbid—party political. In some people’s eyes, the
result was a foregone conclusion. That goes to the
heart of the debate about major public projects
and the planning system. The same questions will
arise whether we continue with the present private
bill procedure for certain transport projects or
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adopt the new procedures that are set out in the
bill.
The fact is that all the projects that have been
approved under the present procedure—and,
almost certainly, all the major projects that will, in
time, be approved under the new procedure—are
publicly funded projects that got to first base only
because they have the political support of the
Scottish Executive and a commitment in principle
to fund them. The promoter who is charged with
the conception, planning and execution of a
project may be a legally separate entity from the
Executive, but if there is no political green light the
project simply will not happen.
Moreover, although the parliamentary committee
or, under the new system, a public inquiry reporter
will, quite properly, consider the project’s details—
routes, construction processes, compensation
provisions and so on—and might also consider the
wider issue of public benefit and whether a
particular scheme represents value for money, we
do not live in a world where such matters are
objectively determined by some impartial Solomon
who has carefully weighed up all the pros and
cons. We live in a democracy where the elected
Government decides and the taxpayer pays.
I do not regret that. Indeed, we must make that
principle more explicit, because democracy and
accountability are two sides of the same coin. If
people do not like the policies and priorities of the
parties that form the Scottish Executive, including
the major transport projects that it has decided to
fund, Scotland has a plethora of alternative parties
from which to choose.
The new procedure will make ministerial
responsibility and accountability for transport and
works decisions far clearer and it will improve on
the present system, which only confuses people
and raises false expectations. It is therefore quite
right that ministers should be required to bring to
Parliament an order seeking approval of
developments of national significance, because
that will make it absolutely clear that it is ministers
who are, in reality, financing and promoting
projects. Moreover, if in bringing an order to
Parliament for approval the Executive contradicts
a public inquiry’s recommendation, so be it. It is up
to ministers to make the case and Parliament to
grant approval or not as it thinks fit.
As I said in relation to the Planning etc
(Scotland) Bill—and the same is true of the major
transport projects that will come under the ambit of
the Transport and Works (Scotland) Bill—
economic development and the developments and
projects that we want to carry out are matters for
political decision. The process is political and we
fool ourselves and the public if we pretend that the
process is judicial or quasi-judicial. Those are the
facts of life, which the bill will make more explicit,
so I welcome it.
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14:52
Mr Charlie Gordon (Glasgow Cathcart) (Lab):
I support the general principles of the Transport
and Works (Scotland) Bill.
The notion that a proposal to build a railway, a
canal or, more recently, a guided busway should
require an act of Parliament has its origins in the
powerful landowning interests that were vested in
th
the Westminster Parliament in the 19 century.
Their property rights were regarded as justifying
the onerous requirement on promoters of railways
in particular to obtain an act of Parliament.
Amendments from promoters who were keen to
avoid the loss of an entire scheme have left us
with a legacy of strange railway geography. For
example, someone travelling by train from
Glasgow to Largs will see that the sea is on their
left as they enter Largs, not on their right. That is
testament to one such amendment.
By the early 1990s, that antiquated approach
had been swept away in England and Wales by
the Transport and Works Act 1992, but Scotland
stayed subject to the same old approach under the
Private Legislation Procedure (Scotland) Act 1936,
under which Strathclyde Passenger Transport
Authority, with me as chair, lost a tram scheme in
Glasgow. It was rejected by parliamentary
commissioners at Westminster with no explanation
and, despite the project being aborted, it cost the
council tax payer £2 million at 1995 prices.
Since the advent of devolution, the private bill
procedure has been run more accountably by
members of the Scottish Parliament in committee
and, ultimately, in the chamber. However, as
parliamentary reports have already identified,
committees that have inadequate professional and
technical resources have had to deal with too
much complexity. To clarify, I am not talking about
MSPs being lazy and not wanting to apply
themselves to complicated issues. Ministers,
council leaders and promoters of infrastructure
schemes usually have recourse to professional
expertise to help them to identify, shape and
develop technical options. That is not the case for
committees of MSPs, who are procedurally
supported ably and professionally by the clerking
system, but heretofore they have not had recourse
to the same level of expertise as those I
mentioned.
I could list the key elements of the bill, but that is
unnecessary, as they are all to be found in various
reports. Those elements will make the new
procedures faster and more accountable, without
compromising the legitimate rights of objectors or
those of elected parliamentarians to take the final
decisions.
David McLetchie is right about the history of
transport projects. The boffins, as I call them, can
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make all kinds of fancy suggestions but, ultimately,
it is elected politicians who have to bear the
burden of choosing an option, making a decision
and trying to oversee its implementation, although
in that latter context perhaps the political shelf-life
of senior politicians is not usually long enough for
us to see the completion of the schemes that we
initiate on our watch.
David McLetchie was in danger of going too far
when he decried the quasi-judicial approach
altogether. At an earlier stage, Parliament could
have taken the alternative view that some projects,
especially those that are not regarded as being of
national significance, could go down the route of
the town planning system. For example, a local
road could be built under town planning powers. It
would have been perfectly possible to take the
view that a local rail or canal scheme could be
achieved similarly. However, the local town
planning system is still substantially a quasijudicial system. I suspect that we would have to
amend all kinds of legislation, mostly to do with
property, if we took the view that the process
should be purely political.
I welcome the fact that transport will be more
political in this place in future. Bring it on.
14:57
Bristow Muldoon (Livingston) (Lab): I speak
today in my capacity as convener of the Local
Government and Transport Committee. Although it
is tempting to enter into the partisan debate, I will
leave it to other colleagues for today.
Members have spoken in detail about the
reasons for the bill, so I will not go over them at
length. However, the bill received unanimous
support in committee because members believed
that the procedures that will apply after the bill is
enacted will result in a more efficient and
appropriate mechanism for the consideration of
major transport projects and will aid the Parliament
and Executive in continuing with a programme of
much needed investment in our transport
infrastructure to supply Scotland with the worldclass transport system that we need to improve
our competitiveness.
Certain concerns were, of course, raised with
the Local Government and Transport Committee,
including the need to clarify the intention of the bill
and for possible amendments at subsequent
stages. I will try to address a few of those issues.
Charlie Gordon referred to one of the issues—
the reason why we will replace the private bill
system for considering major public transport
projects with a reporter-based system. That aspect
of the bill was subject to mischievous
misrepresentation by members of the media,
many of whom did not even bother to contact
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committee members for their views, and who
seemed to believe that the aim of the bill was
simply to relieve MSPs of the burden of serving on
private bill committees. Although I am sure that
some colleagues will be pleased that they will no
longer have to serve on such committees in future,
the central aim of the new procedure is to
introduce a more efficient and less unwieldy
system for approving transport projects than the
current system, which has acted as a brake on the
aspirations
of
Parliament
to
consider
enhancements to our transport infrastructure.
Ministers and MSPs will still have ultimate
responsibility for deciding whether to support
major transport projects and will continue to
receive representations both for and against such
developments before making decisions. As a
result, it is absolutely not the case that MSPs and
ministers are trying to duck their responsibility for
making decisions.
Although the Local Government and Transport
Committee supported the principle of front-loading
the consultation process before a formal
application is submitted, it felt that a robust system
for monitoring and assessing the standard of
public engagement should be introduced and that
the Executive should provide information on how it
intends to assess whether a promoter has
achieved a sufficient standard of engagement. We
acknowledge that some interested parties might
want only general information about a proposal,
but others might seek detailed and even technical
information, and promoters should ensure that all
relevant parties are able to engage in considering
projects.
We recognised that, in some circumstances,
objectors might incur costs, and we considered the
argument that public finance should be used to
support them. However, we rejected that
approach, because it could have the perverse
result of public money being used to prolong
consideration of a project that has environmental
and economic benefits and is supported by the
Government. We simply did not believe that that
would be an appropriate use of public money.
However, objectors should be given sufficient
information and time to be able to marshal their
case and put it effectively to an inquiry reporter.
I know that I am almost out of time, Presiding
Officer, but I have two more points to make.
The Deputy Presiding Officer: I will give you
one more minute, Mr Muldoon.
Bristow Muldoon: Thank you very much.
I welcome the commitment that the minister
made in his opening speech to extend to
navigation
authorities,
regional
transport
partnerships and Network Rail the right to object
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where appropriate and where a proposal infringes
on their responsibilities.
We welcomed the move to use the resources of
the inquiry reporters unit to consider major
transport projects, although we must ensure that
that does not substantially increase the cost of
considering projects. I do not believe that that will
happen because, in most cases, the cost of an
inquiry will be a small fraction of a project’s overall
cost. In any case, much of the work will have to be
undertaken anyway. That said, I would welcome
any further details that the Executive has on the
matter. We must also ensure that the inquiry
reporters unit is fully staffed to take on any
increase in its workload.
The
Local
Government
and
Transport
Committee recommends to Parliament that the
Transport and Works (Scotland) Bill be supported
at stage 1.
The Deputy Presiding Officer: We are now a
bit behind the clock, so I ask members to stick to a
strict four minutes.
15:02
Chris Ballance (South of Scotland) (Green): I
speak today as a member of one of the few parties
in the chamber with no direct experience of
serving on a private bill committee. When the
Greens volunteered to serve on one such
committee, the Executive parties voted to exclude
us. Despite that, we still support the bill’s general
principles.
Bristow Muldoon: Is the member not rewriting
history? Is it not the case that the Greens once
refused to serve on a private bill committee?
Chris Ballance: Indeed, no. The Greens have
never refused to serve on such a committee.
When we proposed to serve on the Edinburgh
Airport Rail Link Bill Committee, we were voted off
it by the force of the Executive vote.
Although we support the bill’s general principles,
we have one or two caveats. For a start, we are
worried about the lack of parliamentary scrutiny in
the bill. I believe that Donald Gorrie will express in
more detail a concern that we share about the
situation in which ministers propose a rail project;
ministers decide whether the application is
procedurally correct; ministers decide whether to
hold an inquiry and appoint a reporter; and then
ministers decide whether to proceed with the final
order. The Parliament might simply be left to
rubber-stamp a statutory instrument under the
affirmative procedure which, unless standing
orders are suspended, requires merely a debate of
two three-minute speeches—one for the motion
and one against it.
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On the Waverley Railway (Scotland) Bill, which I
supported, we had a detailed discussion in which
Bristow Muldoon himself made a series of detailed
points. I am worried that the Transport and Works
(Scotland) Bill will preclude such discussions in
the future.
The Procedures Committee has called for a
stage of parliamentary scrutiny. In its report to the
lead committee, it stated:
“we do not believe that the … scrutiny opportunities
referred to … are an adequate substitute.”

I hope that that will be considered at stage 2,
because scrutiny is an important part of the
Parliament’s role. The bill might improve the
existing procedures, but it is important that we get
things right. We must not go too far the other way
and exclude parliamentary involvement almost
entirely.
Finally, I make two technical points. First, I draw
the minister’s attention to RSPB Scotland’s
submission on the bill, which calls for the Scottish
Environment Protection Agency and Scottish
Natural Heritage to be included in the list of
organisations that can demand that the minister
calls for an inquiry. Secondly, the RSPB points out
that part IV of the Conservation (Natural Habitats,
&c) Regulations 1994 should apply to orders made
under the bill. I trust that the minister will lodge
amendments to that effect.
15:06
Donald Gorrie (Central Scotland) (LD): I
speak on behalf of the Procedures Committee,
which set out its views in a unanimous report to
the Local Government and Transport Committee. I
recapitulate our views today because, in our view,
they have not been taken on board.
The Procedures Committee instigated the
process because it received lots of complaints
about the current private bills procedure, which is
inefficient and a terrible waste of members’ time
and does not necessarily produce good
judgments. The Procedures Committee produced
a paper that became the nucleus of the Transport
and Works (Scotland) Bill, and it also produced
changes to standing orders that have temporarily
improved the position. After the election,
presumably, the provisions in the bill will take
effect.
We support the general concept of the bill, but
we are concerned about parliamentary scrutiny.
The starting position was the terrible waste of
MSPs’ time and the fact that they were doing the
wrong things in trying to pretend that they knew
about railways. However, the bill has moved too
far in the other direction and written the Parliament
out of the script.
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We had a useful session with the Minister for
Transport and he persuaded us on two points.
First, our original position was that Parliament
should have two kicks at the ball. We are now
content that it will get one kick, but it has to be a
really good kick—the sort of kick that will get the
ball into the goal. Secondly, we thought that there
should be more arduous arrangements for
Executive projects, but the minister persuaded us
that, in effect, all major transport projects are
Executive projects and we should not distinguish
between them.
We believe that there must be a single
procedure for the proper scrutiny of projects by the
Parliament, but the minister does not accept that.
The Local Government and Transport Committee
seemed to accept his arguments—wrongly, in our
view—that other arrangements will allow adequate
scrutiny, but that is simply not the case.
Discussion of the national planning framework will
not allow adequate discussion of particular
projects, because it will be so general. One person
might get one four-minute speech. That is not
adequate consultation. The same will apply to
debates on the national planning strategy or the
strategic projects review, which will not have
enough focus on particular road or rail schemes to
give them proper scrutiny.
The idea that parliamentary questions scrutinise
anything at all is ridiculous. Recently, I had a good
reply to a parliamentary question, but it was the
first good reply in seven years. Parliamentary
questions are not the solution.
The Procedures Committee insists that there
must be an opportunity to scrutinise everything.
Low-key projects can be dealt with by negative
resolution, so the process need not waste lots of
people’s time. That is a bogey produced in the
argument against parliamentary scrutiny. Serious
projects must have proper scrutiny and they must
be judged by objective criteria. It should not just be
a case of the minister making up his mind. If the
decision is not made objectively, the Parliament as
well as the minister must have a say on the
categories of scrutiny. I ask the minister and the
Local Government and Transport Committee to
accept that there must be one really good
opportunity for scrutiny.
The Deputy Presiding Officer: We now come
to closing speeches. I ask Charlie Gordon to close
for the Labour Party. You have four minutes, but I
do not know whether you require them all.
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points have arisen to which I do not feel impelled
to respond, because obviously the minister will
address their implications. I am happy to save the
Parliament’s time.
The Deputy Presiding Officer: Would Mr
Aitken like to make a brief closing speech?
15:11
Bill Aitken (Glasgow) (Con): It will be very
brief. As a gnarled and scarred veteran of the
Edinburgh Tram (Line Two) Bill Committee, I am
well aware of the difficulties of what the minister
delicately described as “arcane” parliamentary
procedure. The bill will help greatly in addressing
those issues.
As David McLetchie said, the bottom line is that
it is for the Executive to make decisions about
projects, on the basis of the expenditure that it
commits to them, and thereafter come back to the
Parliament with its recommendations. At that
point, it is for Parliament to accept or reject the
Executive’s views in whole or in part. That is as it
should be. It exercises the parliamentary
democratic process. We will vote for the bill at
decision time.
The Deputy Presiding Officer: I ask Brian
Adam to close for the SNP. You have five minutes.
15:12
Brian Adam (Aberdeen North) (SNP): I hope
that I, too, can save you some time, Presiding
Officer.
In general, there are no objections to the
principles of the bill. It is extremely welcome and
the procedure that it introduces is not just a
mechanism by which MSPs can shrug off
responsibility.
Some genuine questions are yet to be answered
about whether ministers can see the process
through from beginning to end, what level of
scrutiny there should be and when it should take
place. However, that is a matter for detailed
debate rather than a matter of principle.
Charlie Gordon made a good speech, as he
usually does, but I noticed that he made it from a
different position in the chamber. I do not know
whether that means that he is now in the body of
the kirk as far as the Labour Party is concerned,
but he has definitely moved from the far right.
Mr Gordon: It is the left.

15:10
Mr Gordon: No, I will not need that long,
Presiding Officer.
I particularly wanted to reply to the points that
David McLetchie made, but I did so earlier. Other
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Brian Adam: Well, it is Mr Gordon’s right.
David McLetchie said that ultimately the
promoter will always be the Executive and that the
bill will provide much more clarity about who is
responsible for major infrastructure projects.
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Criticism is often made of the time delays in the
process. I hope that the bill will lead to fewer time
delays, but the process is not the only source of
such delays. We often find that such projects are
delayed by ministers—I am not looking at anyone
in particular—who, as Mr Gordon rightly said, must
take account of the political realities of electoral
cycles. That problem will not be solved by
introducing a new procedure.
I note that no one has commented on the input
from the Finance Committee, which the Local
Government and Transport Committee today
endorsed. I hope that the minister will pick up that
point, if not today certainly during the next two
stages of the bill.
On behalf of the SNP, I welcome the opportunity
to endorse the general principles of the bill.
The Deputy Presiding Officer: I call Tavish
Scott to wind up for the Executive. We have put
out a call to inform the opening speakers in the
next debate that it will start early, although as
Santa Claus is in the public gallery, I am prepared
to give the minister an early present and allow him
a few extra minutes.
15:14
Tavish Scott: “Ho, ho, ho” is the obvious
answer to that.
I thank the members who have spoken in the
debate, who have been thoughtful and
constructive in bringing a degree of consensus to
our deliberations. We have been open about the
reason for our proposals and our purpose of
improving our legislative processes. We want to
make our use of parliamentary time more efficient
and to ensure that there is the right amount of
parliamentary scrutiny. I continue to be willing to
listen to any constructive arguments that will help
us to improve the bill as it proceeds through its
parliamentary stages.
I turn to Maureen Watt’s speech. We are grateful
that she has mellowed—it was kind of her to say
so. She made a fair point about more efficient use
of parliamentarians’ time, for which the bill will
provide, and called for more innovative
government. Members of the Executive parties
would argue strongly that we have innovative
government now and that it will continue, for
example through the completion of the Edinburgh
trams project and the building of the Edinburgh
airport rail link, which the Scottish National Party
would not build. There is a contrast between our
attitude towards innovation in government and
getting things done and that of the SNP. I take the
points that Maureen Watt and others made about
defining projects of national significance. That
issue will be progressed now that the Planning etc
(Scotland) Bill has completed its parliamentary
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stages. We have already had discussions on the
processes involved.
I accept David McLetchie’s argument that the bill
is about reforming our procedures for the future. In
relation to his overall theme, we laid out how we
will structure our capital transport project portfolio
on 16 March this year and illustrated how we will
develop the projects in our programme. I grant that
it is an ambitious programme, but so it should be.
We are ambitious about what we can do both now
and in the future, and we will not go back on that.
David McLetchie was right to raise ministers’
accountability and the transparency of the
process. I hope that Mr Gorrie listened carefully, if
not to my arguments on the matter, to those of
Bristow Muldoon, Charlie Gordon and David
McLetchie. It has been and continues to be the
case that ministerial accountability is central to
parliamentary scrutiny. In my view and in the view
of other members, the bill will ensure that
ministers are accountable for transport and works
projects.
Charlie Gordon mentioned the complexity that
MSPs encounter without having sufficient
resources to interrogate the massive level of detail
to which such projects give rise. That is why we
are so keen to ensure that the process is frontloaded effectively, from the point of view of
involving communities and individuals who are
affected by particular projects and the Parliament.
That is the essence of the system that will be in
place, provided that the Parliament agrees to pass
the bill. Charlie Gordon also said that transport will
be more political as a result of the bill, which
chimes with David McLetchie’s observations, with
which I heartily agree.
As the convener of the Local Government and
Transport Committee, Bristow Muldoon made a
number of detailed points. We acknowledge that
the Scottish Executive inquiry reporters unit will
have a vital role to play if the effectiveness and
efficiency of our system are to be improved, and I
take on board the comments that were made
about ensuring that the SEIRU is adequately
resourced. I confirm that the SEIRU has been fully
involved in developing the bill as it affects its work
and I will ensure that we pick up the points that
have been made about that as the bill progresses.
On front-loading, the bill will require the
promoter to engage with the local community
before it submits an application, to minimise the
number of objections and to improve the efficiency
with which the application is processed.
I turn to the point that the Greens and the
Procedures Committee have made. It is a fair
point, but we need to get some balance into the
system as regards the number of kicks at the ball
the Parliament has, to use Donald Gorrie’s
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analogy. Ministerial accountability is important, as
David McLetchie, Bristow Muldoon and Charlie
Gordon said.
As a minister now or in the future, I would in no
way minimise the amount of scrutiny to which
members subject ministers as part of our normal
parliamentary processes. It is right that there
should be such scrutiny. The Procedures
Committee will continue to examine the matter, but
it is an essential part of the process. The
parliamentary authorities have yet to discuss fully
and to agree how Parliament will scrutinise the
national planning framework, but members will
have an opportunity to scrutinise fully both
individual projects and the Government’s
programme.
It is the job of Government to put a transport
programme before Parliament. The process will
not take place in a vacuum and will generate
debate both inside and outside our Parliament. I
hope that Parliament will have many opportunities
to hold ministers to account for projects, but there
is no need for the bill to tie up Government and
Parliament in legislative straitjackets to achieve a
certain level of scrutiny. We need to set the
appropriate standard, and I have no doubt that we
will do so when considering the bill.
I hope that my brief comments will have
encouraged members to support the general
principles of the bill at decision time.
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Transport and Works (Scotland)
Bill: Financial Resolution
15:21
The Deputy Presiding Officer (Murray Tosh):
The next item of business is consideration of
motion S2M-5176, in the name of Tom McCabe,
on the financial resolution in respect of the
Transport and Works (Scotland) Bill.
Motion moved,
That the Parliament, for the purposes of any Act of the
Scottish Parliament resulting from the Transport and Works
(Scotland) Bill, agrees to any expenditure or increase in
expenditure of a kind referred to in Rule 9.12.3(b)(iii) of the
Parliament’s Standing Orders arising in consequence of the
Act.—[Tavish Scott.]

The Deputy Presiding Officer: The question on
the motion will be put at decision time.

Minister for Transport
Tavish Scott MSP

Mr Bristow Muldoon MSP
Convener
Local Government & Transport Committee
The Scottish Parliament
Edinburgh
EH99 1SP

Victoria Quay
Edinburgh EH6 6QQ

Telephone: 0845 774 1741
scottish.ministers@scotland.gsi.gov.uk
http://www.scotland.gov.uk

1 December 2006

Dear Bristow
Transport and Works (Scotland) Bill – Stage 1 Report
As I mentioned at the Stage 1 debate I am grateful to the members of your committee for the
constructive tone of the report and its endorsement of the Bill. You rightly highlighted for the
Parliament that there are a number of areas where greater exploration is necessary and I am
sure that these matters will be raised during our Stage 2 discussions. I thought, however, that
it might be of benefit if I set out my thinking in respect of the recommendations that the
committee makes within the report. To that end I have provided a response, where required,
to your recommendations as well as those recommendations made in the report’s annexes by
the Bill’s secondary committees.
Recommendation 5
Paragraph 77 – assessment of level of engagement carried out by promoters and whether
standards have to be met.
The intention is to validate the applicant’s statement of fact (which summarises the
consultation engagement) by seeking confirmation from consultees to the statements made.
At its most simple validation may be undertaken by performing spot-checks. It should be
noted that a promoter will be required under secondary legislation (see rule 11 in the draft
Applications and Objections Procedure Rules) to serve a copy of the application, which
includes the report of fact, on a number of persons. If any of these persons identifies a
misrepresentation in the report of fact there will be an opportunity to raise the matter both
with the promoter and the Scottish Ministers. Significant discrepancies, of course, may
stimulate objections which clearly will not be beneficial to the promoter. By ensuring that the
consultation takes place properly, process benefits will naturally accrue to the promoter. I
should state also that the Executive will be producing good practice guidance to assist
promoters.
Recommendation 6
Paragraph 78 – assessment of applications to ensure appropriateness of information to
meet the needs of various audiences.
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As part of the Executive’s consideration of the promoter’s report of fact consultees may be
asked, amongst a range of matters, for an expression of views on the appropriateness of the
published information provided. It is important that such a review is conducted by the
Executive as part of its approach of ensuring that the process and all matters associated with
the process are subject to continuous improvement. The good practice guidance, which itself
will be subject to consultation, should be instrumental in highlighting potential concerns for
promoters.
Recommendation 13
Paragraph 128 – confirm that the costs of the examination to Scottish Executive Inquiry
Reporters’ Unit are likely to be recovered from the promoter and ensure that the unit is
adequately resourced to undertake its role.
I can confirm that SEIRU will have the necessary resources to perform its additional
function. In respect of cost – recovery for the examination the Executive has yet to come to a
final view. As my officials explained to the Finance Committee our guiding principle is that
the level of fee should be such that there is no cost to the public purse, however, as my
officials explained:
“We are giving careful consideration to whether the same level of fee for an
application should apply to private developers, public developers and charitable
concerns. We do not want to create a fee system that is bureaucratically allconsuming; the system should be fairly straightforward.
We do not want to set a fee level that will act as a disincentive for people to come
forward, nor do we want the fee level to encourage proposals that have not been well
thought through. We have not agreed a figure, but we expect to go out to
consultation on the matter next summer, after which we will reflect accordingly.”
(Finance Committee col.3875).
The matter therefore will be addressed fully next year. I have already given a commitment to
the committee that, notwithstanding considerations next year, fees in respect of orders
promoted by heritage railways will not be greater than they are currently.
Recommendation 14
Paragraph 131 – the reporter’s report should be made public not more than 2 months after
being sent to the Scottish Ministers for consideration.
As stated in the Policy Memorandum (see paragraph 60 of that document) the Scottish
Ministers will be expected to make a decision within 12 weeks of receipt of all information.
Since Ministers are obligated to make their decision public it is appropriate that the reporter’s
report, for contextual purposes, is made available at that time. The Executive does not believe
that there is anything to be gained by setting an arbitrary 2 month date; the aspiration, of
course, is that decisions are made quickly and it is to be hoped that all decisions are made
well before the 12 week target date.
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It is perhaps also worth mentioning that the annual report (see section 20 of the Bill) will also
prove informative in determining the efficiency of the process as well as providing a synopsis
of decisions.
Recommendation 16
Paragraph 150 – if recommendations by a reporter are not followed then a written
Ministerial statement should be presented to the relevant committee.
All decisions to reject, make or make with modification an order will have to be
comprehensively and publicly explained. By publishing the decision notice together with a
copy of the reporter’s report readers will be able to understand better the considerations and
any cross-references.
Ministerial decisions rightly should be subject to Parliamentary scrutiny and this currently
occurs; Ministers can be, and often are, called by Parliament and individual committees to
provide justification and explanation for their actions and decisions. I see no reason that this
need change. I note that this matter has been referred to the Procedures committee (paragraph
151) and I, like you, await with interest its consideration.
Recommendation 21
Paragraph 176 – provision of further examples of what would or would not constitute a
development of national significance.

As you are aware the National Planning Framework will be published in 2008, and therefore
Ministers will be making a statement to Parliament next year on the considerations that they
will take into account in deciding whether a particular development should be designated as a
national development within the framework.
My own perspective on this matter is that any definitional criteria ought to be clear and
straightforward. I do not believe, for instance, that it would be helpful to designate a project
for inclusion solely on the basis of size, whether that is measured by cost or land take, since it
is conceivable that a small relatively low-cost project may actually be nationally significant. I
am more interested in definitions that capture those developments that, for instance, improve
Scotland’s connectivity with the rest of the world (such as a major container transhipment
facility), deliver strategic improvements to internal considerations (such as new trunk roads
or railways), cut across city region boundaries or are essential and major (in terms of costs)
elements of a national programme of investment in infrastructure.
On that basis I think it highly likely, for instance, that the Aberdeen Western Peripheral road
and the recent railway bills would have featured in an NPF as developments of national
significance.
Recommendation 24
Paragraph 196 – application of the Habitats Directive to orders made under the bill and
orders made under the Harbours Act 1964.
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The Habitats Directive (Directive 92/43/EEC, Conservation of Natural Habitats and of Wild
Fauna and Flora) has been transposed into UK law through the Conservation (Natural
Habitats, &c.) Regulations 1994 (known commonly as the Habitats Regulations). We have
always been aware that we would have to amend these Regulations so as to require that an
appropriate assessment is carried out to assess the implications of works authorised by an
order under section 1 of the Bill on a designated European site. As the amendments required
are to secondary legislation, we do not intend to deal with them in the Bill but will use either
the general amending powers provided by the Bill (section 27(7), as read in this case with
section 27(6)(b)) or the power conferred by section 2(2) of the European Communities Act
1972.
The Habitats Directive has already been implemented in relation to harbour orders by the
1994 Habitat Regulations and section 48A of the Harbours Act 1964 (inserted by the
Transport and Works Act 1992) which also applies to Scotland. We do, however, intend to
further amend the 1964 Act in order to implement the Public Participation Directive on
environmental impact assessments (either in the Bill itself or by a section 2(2) order).
Annexe A
Report of the Finance Committee
I note the Finance committee’s intention to consider, together with the Minister for Finance
and Public Service, how its recommendations regarding scrutiny of large capital projects can
be taken forward. The issue the committee raises is broader than transport projects, however I
welcome contributing to its consideration, if that should prove of assistance.
Report of the Procedures Committee
I note the comments in respect of the level of Parliamentary oversight of the processes within
the Bill. I note also the comments, at paragraph 18 of the report that the Local Government
and Transport committee is “…not persuaded that there is an additional need for
Parliamentary scrutiny, within the provisions of the Bill, of those projects which are not of
national significance.” Those sentiments chime with my own views which I have set out to
the committees and reiterated within the Stage 1 debate (col 29525). My position has always
been that there are a number of existing avenues for Parliamentary scrutiny and that these
applied appropriately should provide Parliament with the confidence that it seeks in ensuring
that processes are operating appropriately. I therefore endorse your committee’s observation.
Report of the Subordinate Legislation Committee
I can confirm that where previously indicated I will lodge at Stage 2 appropriate amendments
to address the matters raised by the committee within paragraphs 12, 14, 34, 36, 37, 38, 41,
43, 46, 47, 49 and 52 to address the concerns of the committee.
In respect of the paragraphs 21-23 – power to amend provisions in a private Transport Act
without being subject to any Parliamentary procedure – I can confirm that I am reflecting on
the issues but am not yet at a stage at which I have reached a conclusion.
On the issue raised within paragraphs 30-31 – rules regarding the content of the delegated
powers memorandum – I note the intention to pursue a change to the Standing Order of the
Scottish Parliament.
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I trust that my response has proved genuinely helpful. I understand that the Stage 2 debate is
set to commence on 12 December. I shall ensure therefore that the Executive’s amendments
will be lodged well in advance so as to aid the committee’s consideration.
I am copying this letter to the Conveners of the Procedures, Finance and Subordinate
Legislation Committees for their respective interests.
Your sincerely

TAVISH SCOTT
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Transport and Works (Scotland) Bill
Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 and 2
Sections 3 to 28
Section 29

Schedule 1
Schedules 2 and 3
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 3
Tavish Scott
1

In section 3, page 3, line 4, at end insert <or in right of Her private estates>
Tavish Scott

2

In section 3, page 3, line 15, at end insert—
<(ba) land belonging to Her Majesty in right of Her private estates, means a person
appointed by Her Majesty in writing under the Royal Sign Manual or, if no such
appointment is made, the Scottish Ministers,>
Tavish Scott

3

In section 3, page 3, line 19, at end insert—
<( ) The references in subsections (3)(a) and (4)(ba) to Her Majesty’s private estates are to
be construed in accordance with section 1 of the Crown Private Estates Act 1862
(c.37).>
Section 4
Tavish Scott

4

In section 4, page 4, leave out line 21
Section 7
Tavish Scott

5

In section 7, page 6, line 5, after <issue> insert <(and whenever they do so are to publish)>
Tavish Scott

6

In section 7, page 6, line 9, at end insert—

SP Bill 66-ML
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<( ) The power to issue guidance under subsection (1) includes power to revoke or amend
guidance issued under that subsection.>
Section 8
Tavish Scott
7

In section 8, page 7, line 13, at end insert—
<(7)

Rules under this section may include provision that they are to apply, or to apply with
such modifications as may be specified in the rules, to the making of representations as
regards—
(a) an application under section 4, or
(b) a proposal to make an order by virtue of section 6,
as they apply to the making of objections to such an application or proposal.

(8)

In subsection (7) and in section 9, “representations” does not include representations
submitted by virtue of paragraph (c) or (d) of subsection (1).>
Section 9

Tavish Scott
8

In section 9, page 7, line 18, after <objection> insert <or representations>
Tavish Scott

9

In section 9, page 7, line 32, after <out,> insert—
<(ba) the Transport Partnership created under section 1(1)(b) of the Transport
(Scotland) Act 2005 (asp 12) for a region in which any works authorised by the
proposed order are to be carried out,
(bb) any navigation authority concerned with waters which would be affected by any
works authorised by the proposed order,
(bc) where any works authorised by the proposed order would affect the construction
or operation of a railway, Network Rail Infrastructure Limited,>
Tavish Scott

10

In section 9, page 7, line 36, at end insert—
<( ) In subsection (4)(bb), “navigation authority” means a person authorised by any
enactment to work, maintain, conserve, improve or control any canal or other inland
navigation, navigable river, estuary, harbour or dock.>
Section 11
Donald Gorrie

11

In section 11, page 9, line 5, leave out subsection (6)

2
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Section 12
Tavish Scott
12

In section 12, page 9, line 16, after <hearing,> insert—
<( ) to the local authority for any area, to the National Park authority for any
National Park and to the Transport Partnership created under section
1(1)(b) of the Transport (Scotland) Act 2005 (asp 12) for any region, in
which the proposals contained in the application, or as the case may be in
the draft order prepared under section 6(3)(a), are or were intended to have
effect,
( ) if the order relates, or as the case may be would have related, to the
construction or operation of a railway, to the Office of Rail Regulation,>
Donald Gorrie

13

In section 12, page 9, line 31, after <based> insert—
<( ) must, where the determination is to make an order under section 1, intimate
that the statutory instrument cannot come into force unless the Parliament,
by resolution, approves it or, as the case may be, until the period for
resolving to annul it has expired,>
Donald Gorrie

14

In section 12, page 10, line 1, leave out subsection (3)
Tavish Scott

15

In section 12, page 10, line 11, leave out <was>
Tavish Scott

16

In section 12, page 10, line 12, at beginning insert <was>
Tavish Scott

17

In section 12, page 10, line 15, leave out <representation (other than an objection) which was>
and insert <representations which>
Tavish Scott

18

In section 12, page 10, line 16, leave out <duly made to them> and insert <were made in
accordance with rules under section 8>
Tavish Scott

19
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In section 12, page 11, line 10, leave out <a representation> and insert <representations>

3

Donald Gorrie
20

In section 12, page 11, line 26, leave out from beginning to <(16),> in line 1 on page 12 and
insert <to deposit with each relevant authority in whose area works authorised by the order are to
be carried out—
(a) a copy of the order, and
(b) a copy of any plan or book of reference prepared in connection with the
application, or as the case may be in connection with the proposal to make the
order (or of so much of the documents as is relevant to the carrying out of those
works in the area of the authority in question).
( )

A relevant authority are (or as the case may be is) to make available for inspection by
any person, free of charge at all reasonable hours, any documents deposited under
subsection (13) with the authority.

( )

In this section,>

Tavish Scott
21

In section 12, page 11, line 36, leave out <to which section 13(3) applies> and insert <which falls
to be laid before the Parliament under section 13(3)(a)>
Section 13
Tavish Scott

22

In section 13, page 12, line 9, after <development,> insert—
<(aa) the order includes provision adding to, replacing or omitting any part of the text of
a Private Act of the Parliament,>
Tavish Scott

23

In section 13, page 12, line 11, leave out from <subsection> to <is> and insert <subsections (1)
and (6), references to a “national development” are>
Tavish Scott

24

In section 13, page 12, line 20, at end insert—
<( ) Where a plan or book of reference is revised before the order is made, the reference in
subsection (3)(a) is to the later (or as the case may be the latest) version.>
Tavish Scott

25

In section 13, page 12, line 34, leave out from <subsection> to end of line 35 and insert
<paragraph (a) of subsection (3) is subject to the procedure in that subsection only if—
( ) the order authorises the carrying out of work which would constitute a national
development (other than a national development to which the instrument revoked,
amended or re-enacted relates),
( ) the order includes provision such as is mentioned in subsection (1)(aa), or
( ) the Scottish Ministers so direct.>

4
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Donald Gorrie
51

Leave out section 13 and insert—
<Section 1 orders: Parliamentary procedure
(1)

A statutory instrument containing an order under section 1 is to be laid before the
Parliament together with a copy of any plan or book of reference prepared in connection
with the application (or as the case may be in connection with the proposal to make the
order).

(2)

Where a plan or book of reference is revised before the order is made, the reference in
subsection (1) is to the later (or as the case may be latest) version.

(3)

If the order—
(a) authorises the carrying out of work which would constitute a national
development,
(b) includes provision adding to, replacing or omitting any part of the text of a Private
Act of the Parliament, or
(c) the Scottish Ministers so direct,
the statutory instrument containing the order cannot come into force unless the
Parliament, by resolution, approves the instrument.

(4)

Otherwise, the statutory instrument containing the order is subject to annulment in
pursuance of a resolution of the Parliament, and cannot come into force until after the
period for passing such a resolution has expired.

(5)

As soon as practicable after—
(a) the Parliament has decided whether or not to approve the instrument, or
(b) the Parliament has resolved to annul the instrument or the period for passing such
a resolution has expired without the Parliament so resolving,
the Scottish Ministers are to publish a notice in the Edinburgh Gazette, and in a local
newspaper circulating in the area (or each of the areas) in which the provisions of the
order in question will have, or would have had, effect.

(6)

A notice under subsection (5)—
(a) must state whether or not the Parliament has passed a resolution approving the
instrument or, as the case may be, a resolution to annul the instrument, and
(b) where the Parliament has passed a resolution approving the instrument or the
period for passing a resolution to annul it has expired without the Parliament so
resolving, must give information regarding—
(i)

when the order will come into force, and

(ii) the right to challenge the validity of the order and the procedures for doing
so.
(7)

An instrument containing an order which revokes, amends or re-enacts an instrument to
which subsection (3) applied is subject to the procedure in that subsection only if—
(a) the order authorises the carrying out of work which would constitute a national
development (other than a national development to which the instrument revoked,
amended or re-enacted relates),
(b) the order includes provision such as is mentioned in subsection (3)(b), or
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(c) the Scottish Ministers so direct.
(8)

In subsections (3) and (7), references to a “national development” are to any
development (within the meaning of the Town and Country Planning (Scotland) Act
1997 (c.8)) for the time being designated under section 3A(4)(b) of that Act (which
relates to the content of the National Planning Framework) as a national development.>
Section 14

Tavish Scott
27

In section 14, page 13, line 21, after <procedure> insert <relating to the proposal made>
Section 17
Tavish Scott

28

In section 17, page 14, line 37, leave out subsection (3) and insert—
<(3) In construing subsection (2) for the purposes of its application to the British Waterways
Board, the requirements for consent in section 17(1) and (1A) of the Transport Act 1962
(c.46) (power to promote and oppose Bills) are to be disregarded.>
After section 18
Tavish Scott

29

After section 18, insert—
<Acquisition of land by agreement
(1)

Subject to subsection (4), a promoter may acquire land by agreement if—
(a) the enjoyment of it is seriously affected by—
(i)

the carrying out of works authorised by an order under section 1, or

(ii) the operation of a transport system or inland waterway authorised by such
an order, and
(b) the interest of the seller is a qualifying interest.
(2)

A promoter who proposes to carry out on relevant land works authorised by an order
under section 1 may acquire land by agreement if—
(a) the enjoyment of it will be seriously affected by—
(i)

the carrying out of the works, or

(ii) the operation of the transport system or inland waterway to which the
works relate, and
(b) the interest of the seller is a qualifying interest.
(3)

An interest is a qualifying interest for the purposes of subsections (1) and (2) if it is an
interest such as is mentioned in subsection (2) of section 100 of the 1997 Act (interests
qualifying for protection under blight provisions), references in that section to the date
of service of a notice under section 101 of that Act being taken, for those purposes, to be
references to the date on which the agreement for the acquisition is made.

6
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(4)

The power conferred by—
(a) subsection (1)(a)(i) is not exercisable unless the agreement for the acquisition is
made before the date on which operation of the transport system or inland
waterway to which the works relate commences, and
(b) subsection (1)(a)(ii) is not exercisable unless the agreement for the acquisition is
made no later than one year after that date.

(5)

This section applies only where a promoter would not, apart from this section, have
power to acquire land as mentioned in subsections (1) and (2).

(6)

In this section—
“the 1997 Act” means the Town and Country Planning (Scotland) Act 1997 (c.8),
“promoter” means any person authorised by an order under section 1 to carry out
works or operate a transport system or inland waterway,
“relevant land” means land such as is mentioned in Schedule 14 to the 1997 Act.

(7)

In the Land Compensation (Scotland) Act 1973 (c.56)—
(a) at the end of section 24(6) (acquisition of land in connection with public works)
add “or authorised by an order under section 1 of the Transport and Works
(Scotland) Act 2007”, and
(b) at the end of section 25(5) (execution of works in connection with public works)
add “or any works authorised by an order under section 1 of the Transport and
Works (Scotland) Act 2007”.>
Section 23

Tavish Scott
30

In section 23, page 19, line 27, leave out from first <or> to <question> in line 31 and insert
<under section 5 of this Act directing that a road proposed to be constructed shall be a trunk road
and the construction of the road would constitute a national development,
( ) contains or confirms a scheme under section 7 of this Act which>
Tavish Scott

31

In section 23, page 19, line 33, leave out <the instrument>
Tavish Scott

32

In section 23, page 19, line 35, leave out from <paragraph> to <is> in line 36 and insert
<subsection (1) above, the references to a “national development” are>
Tavish Scott

33

In section 23, page 20, line 3, at end insert—
<(5) Unless the Scottish Ministers otherwise direct, an instrument containing or
confirming an order or scheme which revokes, amends or re-enacts an
instrument laid before the Scottish Parliament under paragraph (a) of
subsection (4) above is not subject to the procedure in that subsection.”.
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( )

In section 144(1) (regulations for procedure in schemes and orders), for the words
“section 143” substitute “sections 143 and 143A”.

( )

In Schedule 1 (procedure for making or confirming certain orders and schemes)—
(a) after sub-paragraph (1B) of paragraph 7, insert—
“(1BA) Where—
(a) the Scottish Ministers publish under sub-paragraph (1B) above a
decision to proceed with a project; and
(b) the statutory instrument giving effect to that decision is to be laid before
the Scottish Parliament under section 143A(4)(a) of this Act,
they shall publish together with the decision a statement to the effect that the
instrument cannot come into force until the Scottish Parliament, by resolution,
approves it.”, and
(b) after sub-paragraph (1B) of paragraph 13, insert—
“(1BA) Where—
(a) the Scottish Ministers publish under sub-paragraph (1B) above a
decision to proceed with a project; and
(b) the statutory instrument giving effect to that decision is to be laid before
the Scottish Parliament under section 143A(4)(a) of this Act,
they shall publish together with the decision a statement to the effect that the
instrument cannot come into force until the Scottish Parliament, by resolution,
approves it.”.>
Section 24

Tavish Scott
34

In section 24, page 21, line 13, leave out from <paragraph> to <is> in line 14 and insert
<subsection (2) above and subsection (5) below, references to a “national development” are>
Tavish Scott

35

In section 24, page 21, line 22, leave out from <subsection> to end of line 24 and insert
<paragraph (a) of subsection (4) above is subject to the procedure in that subsection only if—
(a) the order authorises the carrying out of work which would constitute a
national development (other than a national development to which the
instrument revoked, amended or re-enacted relates), or
(b) the Scottish Ministers so direct.”.>
Tavish Scott

36

In section 24, page 21, line 24, at end insert—
<( ) In section 57(1) (interpretation), at the appropriate places insert—
““Act” means an Act of Parliament or an Act of the Scottish
Parliament;”, and

8
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““enactment” includes an Act of the Scottish Parliament or an instrument
made under such an Act;”.>
Tavish Scott
37

In section 24, page 21, line 25, at end insert—
<( ) in sub-paragraph (1D) of paragraph 18, after head (a) insert—
“(aa) the harbour authority;”,>
Tavish Scott

38

In section 24, page 22, line 6, at end insert—
<( ) in sub-paragraph (4) of paragraph 28—
(i)

in head (a), after “situated” add “or by the harbour authority”, and

(ii) in head (b), after “council” insert “or the authority”,>
Tavish Scott
39

In section 24, page 22, line 17, leave out <3(5)> and insert <3>
Tavish Scott

40

In section 24, page 22, line 18, at end insert—
<( ) in sub-paragraph (5)—
( ) after the word “further” insert “and subject to sub-paragraph (5A) below”,>
Tavish Scott

41

In section 24, page 22, line 25, at end insert <and
( ) after that sub-paragraph, insert—
“(5A) The Scottish Ministers are not to cause to be considered by way of written
representations under sub-paragraph (5)(c) above an objection made by a
harbour authority on whom a copy of the scheme was served under paragraph
2(d) above.”.>
Section 25
Tavish Scott

42

In section 25, page 23, line 28, at end insert—
<(5A) Subsections (2) and (4) to (8) of section 210 of the Local Government
(Scotland) Act 1973 (c.65) (attendance and evidence at, and expenses of,
inquiries) apply to an inquiry held under subsection (4)(a) or (5)(a) above as
they apply to a local inquiry under that Act.
(5B) Subsections (6) to (8) of section 210 of the Local Government (Scotland) Act
1973 apply to a hearing held under subsection (4)(b) or (5)(b) as they apply to
a local inquiry under that Act.>
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Section 26
Tavish Scott
43

In section 26, page 24, line 17, leave out from <eligible> to <adversely> in line 18 and insert <a
qualifying interest in land where the use and enjoyment of that land are, or may be, seriously>
Tavish Scott

44

In section 26, page 24, leave out lines 30 to 35 and insert—
<(1B) An interest in land is a qualifying interest for the purposes of subsection (1A) if
it is an interest such as is mentioned in subsection (2) of section 100 of the
Town and Country Planning (Scotland) Act 1997 (c.8) (interests qualifying for
protection under blight provisions), references in that section to the date of
service of a notice under section 101 of that Act being taken, for those
purposes, to be references to the date on which the agreement for the
acquisition is made.”.>
Section 27
Tavish Scott

45

In section 27, page 25, line 12, leave out <18(1)> and insert <12(18), 18(1) or 29(3)>
Tavish Scott

46

In section 27, page 25, line 34, after <purposes,> insert—
<( ) may be exercised so as to make provision for the delegation of functions,>
Tavish Scott

47

In section 27, page 26, line 4, leave out subsection (8)
Schedule 2
Tavish Scott

48

In schedule 2, page 28, line 9, leave out paragraph 5
Section 29
Tavish Scott

49

In section 29, page 26, line 17, leave out <comes into force on> and insert <and section 27 come
into force on the day after>
Tavish Scott

50

In section 29, page 26, line 17, at end insert—
<( ) Section 26 comes into force at the end of the period of two months beginning with the
date of Royal Assent.>
10
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Transport and Works (Scotland) Bill
Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
x

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted.

Groupings of amendments
Royal Estates
1, 2, 3
Directions and model provisions
4, 5, 6
Nature and consideration of representations and applications
7, 8, 9, 10, 12, 15, 16, 17, 18, 19, 27, 28
Parliamentary consideration of section 1 orders
11, 13, 14, 20, 21, 22, 23, 24, 25, 51
Notes on amendments in this group
Amendment 20 pre-empts amendment 21
Acquisition of land
29, 43, 44
Roads
30, 31, 32, 33
Harbours
34, 35, 36, 37, 38, 39, 40, 41
Pilotage
42
Other orders etc.: procedure and extent of powers (including commencement)
45, 46, 47, 49, 50
Offences under section 1 order: penalties
48
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1

Session 2 (2006)

LOCAL GOVERNMENT AND TRANSPORT COMMITTEE
EXTRACT FROM THE MINUTES
32nd Meeting, 2006 (Session 2)
Tuesday 12 December 2006
Present:
Dr Sylvia Jackson
Bruce McFee (Committee Substitute)
Michael McMahon
Mike Rumbles
Maureen Watt

Paul Martin
David McLetchie
Bristow Muldoon (Convener)
Tommy Sheridan

Also present: Donald Gorrie.
Apologies were received from Fergus Ewing.
Transport and Works (Scotland) Bill: The Committee considered the Bill at Stage 2.
The following amendments were agreed to without division: 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
12, 15, 16, 17, 18, 19, 21, 22, 23, 24, 25, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38,
39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49 and 50.
Amendment 11 was disagreed to by division (For 1, Against 7, Abstentions 0).
Amendments 13, 14, 20, and 51 were not moved.
Sections 1, 2, Schedule 1, Sections 5, 6, 10, 11, 15, 16, 18, 19, 20, 21, 22 and 28,
Schedule 3 and the long title were agreed to without amendment.
Sections 3, 4, 7, 8, 9, 12, 13, 14, 17, 23, 24, 25, 26, 27, Schedule 2 and Section 29 were
agreed to as amended.
The Committee completed Stage 2 consideration of the Bill.
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Transport and Works (Scotland)
Bill: Stage 2
14:06
The Convener: Agenda item 2 is consideration
of the Transport and Works (Scotland) Bill. I
welcome to the meeting the Minister for Transport,
Tavish Scott, who is supported by Frazer
Henderson, Andrew Brown and Catherine Wilson.
For this item, members should have copies of the
bill, the marshalled list and the groupings of
amendments.
Sections 1 and 2 agreed to.
Schedule 1 agreed to.
Section 3—Crown land
The Convener: Amendment 1, in the name of
the minister, is grouped with amendments 2 and 3.
The Minister for Transport (Tavish Scott):
Most of the amendments under consideration are
technical, and many of them address issues that
the Subordinate Legislation Committee has raised
with this committee. I apologise in advance for
some of the somewhat dry and legal explanations
of some of these measures.
Members will be aware that, as part of the
drafting process, we are required to provide the
Queen’s representative with a draft of our
proposed legislation. We subsequently received
representation from the Queen’s solicitor to adjust
the bill to cover Her Majesty’s interests in the
private estates. We are happy to accede to that
representation, which is why we have lodged
these amendments.
I move amendment 1.
Amendment 1 agreed to.
Amendments 2 and 3 moved—[Tavish Scott]—
and agreed to.
Section 3, as amended, agreed to.
Section 4—Applications
The Convener: Amendment 4, in the name of
the minister, is grouped with amendments 5 and 6.
Tavish Scott: I am grateful to the Subordinate
Legislation Committee for drawing to the
Executive’s attention the apparent contradiction in
section 4(7), in which the Scottish ministers seem
to have the power to make rules to give
themselves special or general directions in
providing environmental information to the
promoter. Amendment 4 therefore seeks to
remove the Scottish ministers from an already
non-exhaustive list.
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I move amendment 4.
Amendment 4 agreed to.
Section 4, as amended, agreed to.
Sections 5 and 6 agreed to.
Section 7—Model provisions
Amendments 5 and 6 moved—[Tavish Scott]—
and agreed to.
Section 7, as amended, agreed to.
Section 8—Objections
The Convener: Amendment 7, in the name of
the minister, is grouped with amendments 8 to 10,
12, 15 to 19, 27 and 28.
Tavish Scott: Amendments 9 and 10 follow
through on the commitment that I gave the
committee on 3 October—to extend to regional
transport partnerships, navigation authorities and
Network Rail the statutory right to require an
inquiry or hearing if they raise valid objections to a
proposal.
Amendment 7 enables us to be confident that
the policy intention will be met through the
legislation. It has always been our intention that,
as well as objections, positive or neutral views
about a transport project should be able to be
expressed. We have therefore decided to provide
for rules to be made for representations as well as
for objections.
Amendments 8, 17 and 19 result from the
change established by amendment 7; they ensure
consistency of drafting.
As currently drafted, the bill states that the
minister is obliged to notify only the person who
applied for the order and the people who made an
objection that was referred to an inquiry or hearing
in accordance with section 9. We think it
appropriate that the additional bodies given in
amendment 12 should be identified in primary
legislation.
Amendment 28 ensures that the drafting fulfils
the policy intention. The policy behind section
17(3) as introduced was not to subject the board
of British Waterways to any requirement to seek
consent or permission from any party when it was
seeking to promote or oppose an order under
section 1.
Amendments 15, 16, 18 and 27 are technical;
they simply improve the drafting.
I move amendment 7.
The Convener: I welcome the amendments in
this group, particularly amendment 7, which adds
representations. MSPs who have been involved in
private bills have been surprised to find that, to
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make representations, they have had to lodge
objections if they want to be heard. For example,
some MSPs who strongly support the Bathgate to
Airdrie railway line had to lodge objections before
they were able to argue the case for additional
stations.
Equally welcome is the fact that the minister
have
listened
to
the
committee’s
recommendations on the bodies that should be
added to the bill—Network Rail, the navigation
authorities and the regional transport partnerships.
I am sure that the committee will welcome that,
too.
Tavish Scott: I am grateful for those comments.
Amendment 7 agreed to.
Section 8, as amended, agreed to.
Section 9—Inquiries and hearings
Amendments 8, 9 and 10 moved—[Tavish
Scott]—and agreed to.
Section 9, as amended, agreed to.
Section 10 agreed to.
Section 11—Making or refusal of orders under
section 1
The Convener: Amendment 11, in the name of
Donald Gorrie, is grouped with amendments 13,
14, 20 to 25 and 51. If amendment 20 is agreed to,
I will not be able to call amendment 21 as it will be
pre-empted.
Donald Gorrie (Central Scotland) (LD):
Amendments 11, 13, 14, 20 and 51 are in my
name. They are a package and relate to the same
issue—an issue that greatly concerned the
Procedures Committee, which dealt with the bill as
a secondary committee to this committee. The
Procedures Committee made arguments in its
report that this committee did not accept. I made
the same arguments in the stage 1 debate, but the
minister did not accept them either.
The Procedures Committee did not wish to
lodge official committee amendments, but it was
happy for the point to be made in amendments
lodged by an individual. I am the convener of the
Procedures Committee, so I lodged the
amendments.
14:15
The issue is purely about procedures; it is in no
way party political. I do not know whether any
party has views on the matter, but we think that
the Parliament should have an opportunity to
consider all orders that are made under the bill.
Under the bill as introduced, some would be
considered by the Parliament and others would
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not. We think that the relevant committee should
have an opportunity to scrutinise all orders on
public works projects. The committee may be
content with what is proposed and nod it through,
but we think that committees should have an
opportunity to scrutinise all proposals.
Also, the Parliament should have as much say
as the minister in deciding which projects fall into
which category. Under the bill as introduced, the
minister has the power to decide which will be
considered by the Parliament and which will not. It
would be possible for a minister who was less
scrupulous than the present one to cherry pick so
that proposals came before the Parliament only if
that suited him. That would be unsatisfactory.
The minister argued that the Parliament will
have enough opportunities to debate and
scrutinise all projects, but the Procedures
Committee believes that that is not the case.
There will doubtless be debates on the national
planning framework, but major rail or roads
projects will figure in those debates in only a small
way. A speaker might concentrate on a particular
project, but it will not be properly debated.
Questions to ministers are sometimes of value, but
they are not an effective way to scrutinise a
proposal thoroughly. The national planning
framework and the strategic projects review will
give some opportunities for debate, but they will
be inadequate opportunities.
I leant heavily on professional advice in lodging
my rather complicated amendments. They have
the simple effect of ensuring that all orders made
under the bill are scrutinised appropriately by the
Parliament. Such scrutiny need not hold things up.
If the Parliament is guaranteed an opportunity to
consider all orders, that will improve the quality of
decision making. Members might or might not
agree with the simple proposition that I put
forward. I will not go through the technicalities of
my amendments, but they would achieve what I
have described.
I move amendment 11.
Tavish Scott: I will speak first to my
amendments in the group. I will then speak to
Donald Gorrie’s amendments.
Amendments 21 and 24 are technical
amendments. Amendment 21 seeks to clarify, for
the avoidance of doubt, that the Parliament will be
informed of all orders that are made under part 1
of the bill. Amendment 24 also has a simple
objective: it seeks to clarify that it is the latest
version of a plan or book of reference that must be
presented to the Parliament with an order on a
development of national significance.
On amendment 22, I refer members to the
Subordinate Legislation Committee’s concern that
powers in the bill could be used to amend
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provisions in a private transport act without being
subject to any parliamentary procedure. The
Subordinate Legislation Committee therefore
sought a provision that would make a section 1
order to amend a private transport act subject to a
parliamentary procedure. We agreed with that and
have therefore taken appropriate action.
As a consequence of amendment 22, I have
lodged amendment 25, which is necessary to
ensure that when an order seeks to amend a
previous order that was subject to an affirmative
measure, the new order can be subject to that
procedure, too.
Amendment 23 is a consequential drafting
amendment.
I understand the sincerity of the arguments that
have been made for Donald Gorrie’s amendments.
Like, I am sure, all other members, I endorse the
general principle that Parliament must have an
opportunity to call ministers to account for their
decisions. We argue that we are delivering that
through the bill and that Donald Gorrie promotes
the wrong mechanism. I see little additional value
in subjecting minor local projects to the negative
procedure.
Donald Gorrie will appreciate that most public
transport projects—even relatively small ones—
are supported in one way or another by the
Government, so ministers are accountable through
a range of existing parliamentary mechanisms,
including scrutiny by the committee. Such scrutiny
has often happened in my time as Minister for
Transport and in my predecessors’ time. I am
therefore genuinely unsure as to why we would
wish to clutter Parliament with ever more orders
under the negative procedure. That would not be
an efficient use of Parliament’s resources.
If Donald Gorrie is after more scrutiny of a
proposal, he will note that we have proposed in
the draft secondary legislation that promoters be
placed under a statutory duty to consult and
engage with MSPs in the locality of a proposed
transport development. I assure the convener and
the rest of the committee that no transport project
promoter—and certainly not Transport Scotland as
promoter of Government projects—would take that
requirement lightly.
If, however, Donald Gorrie is after more
information about decision making, I confirm that
the process that we have designed will operate in
accordance with full communication about and
transparency over the decision-making process,
including ministerial accountability to Parliament. I
will not go over at length the arguments that we
have rehearsed in this committee and in Mr
Gorrie’s Procedures Committee, but I ask him to
reflect on the assurances that I have given, on the
concrete measures that are in the bill and, for the
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reasons that I have outlined, to consider
withdrawing amendment 11 and not moving his
other amendments.
Michael McMahon (Hamilton North and
Bellshill) (Lab): I want clarification of where
Donald Gorrie is coming from. First, he said that
the Procedures Committee considered the matter
and decided not to act as a committee, but that it
felt that it might be appropriate for an individual to
do so. He then said that that was why he lodged
the amendments as the Procedures Committee’s
convener. He cannot have it both ways: the
amendments either do or do not come with the
Procedures Committee’s authority.
In arguing the case for the amendments, Donald
Gorrie used terms such as “we, the Procedures
Committee”, “collectively” and “we looked at”, but
he also referred to “the simple proposition that I
put forward” and used phrases such as “I move”, “I
consider” and “I believe”. I do not know where he
is coming from.
The
Local
Government
and
Transport
Committee considered the same issues and
debated the ministerial powers. No member of this
committee felt it necessary to lodge amendments
on the matter and the Procedures Committee did
not feel that that was necessary. Donald Gorrie
said that he took advice from professional counsel,
which underpins his amendments, but in all the
evidence that we received on the bill, no one felt it
necessary to ask members of this committee to
lodge amendments on the subject. I do not know
where he is coming from and I hope that he will
withdraw amendment 11 and not move his other
amendments.
The Convener: The minister’s position is right.
Detailed parliamentary scrutiny will—rightly—be of
developments that are of national significance,
which will be clearly set out in due course.
I do not think that it is necessary to use up
parliamentary time on a discussion about minor
projects, or even projects of regional significance,
because those projects will have been extensively
scrutinised locally, by MSPs and, more important,
by the communities and local authorities in those
areas.
The minister is also right to point out that, for
most of the projects that will be considered under
the procedure, the main promoter is likely to be an
individual authority or a regional transport
partnership, or a body established by a local
authority or regional transport partnership. The
only other likely significant exception is Network
Rail, which is obviously significantly funded by the
Executive and whose plans are discussed by
Transport Scotland, so the minister is held to
account in that way.
I feel that Donald Gorrie’s amendments are not
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necessary, so I encourage him to withdraw or not
move them. If no other members wish to
comment, I shall invite the minister to respond to
the issues that have been raised in the debate.
Tavish Scott: I have nothing to add, convener.
The Convener: I therefore invite Donald Gorrie
to respond to the debate and to indicate whether
he wishes to press his amendments.
Donald Gorrie: I am sorry that I failed to make
clear the sequence of events. I shall try to explain
them properly. The Procedures Committee was
asked for its views on the subject. It took evidence
from the minister and from others, and it set out its
view, which was conveyed in a document to the
Local Government and Transport Committee,
which felt, as is its right, that it would not accept
the Procedures Committee’s arguments.
The Procedures Committee then agreed that we
should keep to our argument and put it forward in
the stage 1 debate on the bill. The committee’s
position was duly set out at that stage. After the
Parliament agreed to the bill at stage 1, we
discussed the matter again. The committee as a
whole did not support lodging an amendment, but
it did not see that as retreating from its point of
view: its view was merely that, in the light of the
rejection of its views in the previous debate, there
was no point in lodging an amendment. The
amendments in this group are therefore my
amendments, but they set out the views of the
Procedures Committee as stated in evidence to
the Local Government and Transport Committee
at stage 1 and in the stage 1 debate in Parliament.
The minister has paid some attention to the
Procedures Committee’s line of argument, but in
my view he still does not go far enough. I think that
there should be an opportunity for every proposal
to be scrutinised by the Parliament. Even quite a
minor proposal can be controversial locally, and
can raise important issues of principle. The
Parliament should have the opportunity to
consider each proposal, so that it can pass quickly
those proposals to which no controversy is
attached but examine more carefully those
proposals that are controversial.
I still think that I am trying to make an important
point, which the Procedures Committee has made
in the past. To test the water, I shall press
amendment 11, but if it fails I will not move the
others.
The Convener: The question is, that
amendment 11 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Sheridan, Tommy (Glasgow) (Sol)
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AGAINST
Jackson, Dr Sylvia (Stirling) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)

The Convener: The result of the division is: For
1, Against 7, Abstentions 0.
Amendment 11 disagreed to.
The Convener: Am I correct in assuming that
Donald Gorrie does not intend to move any of the
other amendments in his name?
14:30
Donald Gorrie: You are. I thank the committee
for its consideration.
Section 11 agreed to.
Section 12—Publicity for making or refusal of
order
Amendment 12 moved—[Tavish Scott]—and
agreed to.
Amendments 13 and 14 not moved.

After section 18
The Convener: Amendment 29, in the name of
the minister, is grouped with amendments 43 and
44.
Tavish Scott: As the committee will be aware,
one of the policy drivers behind the bill is to permit
the Scottish ministers to act as a promoter of
developments. Amendment 29 is required to
enable ministers, when acting as the promoter of a
development, to operate a voluntary purchase
scheme. The drafting of the amendment is
consistent with the Roads (Scotland) Act 1984 and
will ensure that roads, inland waterways and any
transport system authorised under section 1 of the
bill will be treated in a similar manner.
Amendment 44 is a technical amendment.
According to the bill as introduced, ministers would
be able to provide only to a third party funds to
purchase properties from the landowner for a
voluntary purchase scheme. We have reflected on
the matter and decided that the qualifying interest
for receipt of a payment under a voluntary
purchase scheme should be extended to cover
certain tenants’ interests.

Section 13—“Developments of national
significance” etc: special procedure
Amendments 22 to 25 moved—[Tavish Scott]—
and agreed to.

Amendment 43 makes a necessary change to
ensure consistency with new section 18A.

Amendment 20 not moved.
Amendment 21 moved—[Tavish Scott]—and
agreed to.
Section 12, as amended, agreed to.

Amendment 51 not moved.

I move amendment 29.

Section 13, as amended, agreed to.

Amendment 29 agreed to.

Section 14—Consents etc under other
enactments
Amendment 27 moved—[Tavish Scott]—and
agreed to.
Section 14, as amended, agreed to.
Sections 15 and 16 agreed to.
Section 17—Powers of certain bodies to apply
for, or object to, order under section 1
Amendment 28 moved—[Tavish Scott]—and
agreed to.
Section 17, as amended, agreed to.

516

Section 18 agreed to.

The new drafting means that owner-occupiers,
tenants,
agricultural
interests
and
small
businesses now fall within the definition of a
qualifying interest. Amendment 44 ensures
consistency between the approach taken on roads
where the Scottish ministers are operating the
voluntary purchase scheme, the approach under
proposed new section 18A, and the approach
taken on other projects where third parties are
reliant on funding from ministers to operate a
voluntary purchase scheme.

Amendments 15 to 19 moved—[Tavish Scott]—
and agreed to.
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Sections 19 to 22 agreed to.
Section 23—Amendment of Roads (Scotland)
Act 1984
The Convener: Amendment 30, in the name of
the minister, is grouped with amendments 31 to
33.
Tavish Scott: Amendment 30 is an involved,
technical amendment that is worthy of a full
explanation.
An anomaly has been identified in the drafting of
new section 143A, which the bill inserts into the
Roads (Scotland) Act 1984. The affirmative
procedure is to be applied to an order under
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section 5 or a scheme under section 7 of the 1984
act that authorises the carrying out of work that
would constitute a national development.
However, although section 5 orders are used
when a trunk road is being constructed, the order
itself does not authorise the works. Section 5
orders are used to direct that a road should
become or cease to be a trunk road. The power to
construct new trunk roads is contained in section
19 of the 1984 act. This issue does not arise in
respect of special roads under section 7 of the
1984 act because that section provides powers for
the construction of the scheme. However, it is
orders and schemes for trunk roads and special
roads that are likely to feature in the national
planning framework and, therefore, it is those
mechanisms that will be subject to the affirmative
procedure.
Amendment 31 is a drafting amendment that
consequentially adjusts the bill to reflect
amendment 30. The inclusion of amendment 30
now means that two subsections now form a
single subsection and therefore a further reference
to “the instrument” is redundant.
Amendment 32 is a consequential amendment
to ensure that a section 5 order can be captured
within the definition of a national development.
Amendment 33 seeks to address three matters.
The first matter, suggested by the Subordinate
Legislation Committee, is to provide for roads—as
we have provided for in section 13(6) for rail,
guided transport or inland waterway projects—that
a subsequent order that seeks to revoke or amend
an earlier affirmative order is subject to the
affirmative procedure if the Scottish ministers, for
whatever reason, decide that the new order should
be subject to the affirmative procedure. That
provides consistency of approach for all modes.
The second matter that amendment 33 seeks to
address is compliance with the public participation
directive. The amendment ensures that, where a
road
project
is
a
nationally significant
development, such as the creation of a new trunk
road, and the order is therefore subject to the
affirmative procedure, the public will be informed
that the order cannot come into force until and
unless approval is given by the Scottish
Parliament.
The third matter, which was, again, highlighted
by the Subordinate Legislation Committee, is a
consequential amendment in section 144 of the
Roads (Scotland) Act 1984, to include a reference
to section 143A, in order to ensure consistency
with the current wording of section 144.
The amendments address the concerns of the
Subordinate Legislation Committee, as well as
clarifying and confirming that certain road orders
will be subject to the affirmative procedure.
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I move amendment 30.
Amendment 30 agreed to.
Amendments 31 to 33 moved—[Tavish Scott]—
and agreed to.
Section 23, as amended, agreed to.
Section 24—Amendment of Harbours Act 1964
The Convener: Amendment 34, in the name of
the minister, is grouped with amendments 35 to
41.
Tavish Scott: Amendment 35 ensures that if a
harbour order seeks to amend a previous order
that was subject to the affirmative procedure, the
new order too can be subject to the affirmative
procedure. In the circumstances to which the
amendment refers, a new order, even though it
amends an earlier order, would still be subject to
the affirmative procedure. The likelihood of those
circumstances arising is remote, but it is best that
we make the necessary provisions at this stage.
The amendment also picks up a suggestion made
by the Subordinate Legislation Committee that
orders can be subject to the affirmative procedure
if ministers so direct.
Amendment 34 is consequential to amendment
35.
Amendment 37 adds harbour authorities to the
list of statutory objectors to proposals for harbour
revision and empowerment orders.
Amendment 38, which is similar to amendment
37, adds harbour authorities to the list of statutory
objectors to proposals for a harbour revision order,
where the order is being made by the Scottish
ministers of their own motion.
Amendment 41 ensures that the objections of a
harbour authority to a harbour reorganisation
scheme, as a statutory objector, cannot be dealt
with by means of correspondence and that there
must always be a statutory right to an inquiry or
hearing.
Amendments 39 and 40 are consequential on
amendment 41.
By making amendments 37 to 41, we ensure
that a harbour authority whose interests are
affected is now designated as a statutory objector
for all transport-related orders, for example, an
order under the bill, a roads order, a pilotage order
or a harbour order.
Amendment 36 is a technical amendment that
provides clarification in the Harbours Act 1964 of
the definition of “act” and “enactments” in respect
of Scottish Parliament legislation.
I move amendment 34.
Amendment 34 agreed to.
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Amendments 35 to 41 moved—[Tavish Scott]—
and agreed to.
Section 24, as amended, agreed to.
Section 25—Amendment of Pilotage Act 1987
The Convener: Amendment 42, in the name of
the minister, is in a group on its own.
Tavish Scott: This is a technical amendment to
replicate standard provisions for obtaining
evidence and documents in relation to, and
expenses for, local inquiries and hearings under
the Pilotage Act 1987. It is required because of the
removal by the bill of special parliamentary
procedure for transport projects and its
replacement by a ministerial decision based on an
inquiry or hearing. There is no existing provision
for inquiries or hearings in the 1987 act. The
amendment replicates the provision that is made
for inquiries or hearings held under part 1 of the
bill.
I move amendment 42.
Amendment 42 agreed to.
Section 25, as amended, agreed to.
Section 26—Amendment of Transport
(Scotland) Act 2001
Amendments 43 and
Scott]—and agreed to.

44

moved—[Tavish

Section 26, as amended, agreed to.
Section 27—Further provision as regards
rules, regulations and orders
The Convener: Amendment 45, in the name of
the minister, is grouped with amendments 46, 47,
49 and 50.
Tavish Scott: Amendment 45 is a technical
amendment, lodged on the advice of the
parliamentary authorities. It extends to an order
made under section 12(18) or an order made
under section 29(3) the requirement to be subject
to affirmative resolution, if the order seeks to
modify primary legislation.
Amendment 46 has been lodged in response to
a technical oversight that we noticed. We have
provided the committee with draft indicative
secondary legislation that in its current form is
likely to involve elements of sub-delegation. The
amendment makes express provision for the bill to
enable sub-delegation of functions, as we believe
that that is appropriate in respect of secondary
legislation. By placing the provisions in the bill, we
ensure that our intentions are properly conveyed
and that we leave no doubt on the matter.
Amendment 47 addresses a different issue. The
Subordinate Legislation Committee expressed
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concern that the powers under section 27(6), read
with section 27(8), would allow the modification of
the act—not just other enactments—following on
from the bill. By removing subsection (8), the
amendment ensures that any subordinate
legislation that is made under the act cannot be
used to modify the act. I am grateful to the
Subordinate Legislation Committee for pointing out
the problem.
Amendment 49 seeks to address concerns that
the Subordinate Legislation Committee raised in
paragraphs 51 and 52 of its stage 1 report.
As members are aware, section 26 gives the
Scottish ministers powers to fund a voluntary
purchase scheme operated by a third party.
Amendment 50 enables section 26 to be
commenced automatically two months after the bill
has received royal assent. The reason for making
special provision is to ensure that the voluntary
provisions are commenced within that timeframe,
because the provisions are required to operate
quickly a voluntary purchase scheme for the
Waverley Railway (Scotland) Act 2006. Transport
Scotland and Scottish Borders Council, the
promoter of the Waverley Railway (Scotland) Bill,
are concerned that arrangements for such a
scheme need to be put in place as quickly as
possible. Given the risk of delays due to the
Scottish Parliament elections, I have sought to
give them that assurance through amendment 50.
I move amendment 45.
The Convener: The number of amendments
that the minister has lodged that have been
inspired by the Subordinate Legislation Committee
is testament to the diligence of Sylvia Jackson and
her colleagues. Well done.
Amendment 45 agreed to.
Amendments 46 and
Scott]—and agreed to.

47

moved—[Tavish

Section 27, as amended, agreed to.
Section 28 agreed to.
Schedule 2
MODIFICATION OF ENACTMENTS

14:45
The Convener: Amendment 48, in the name of
the minister, is in a group on its own.
Tavish Scott: I will be brief on the amendment.
Having reflected on matters, we believe that it is
not appropriate to fetter the discretion of
procurators fiscal by restricting the options that are
available to them. By deleting paragraph 5 from
schedule 2 to the bill, amendment 48 ensures that
procurators fiscal will continue to operate in an
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unrestricted manner. Therefore, we are reverting
to the status quo.
I move amendment 48.
Amendment 48 agreed to.
Schedule 2, as amended, agreed to.
Schedule 3 agreed to.
Section 29—Short title and commencement
Amendments 49 and
Scott]—and agreed to.

50

moved—[Tavish

Section 29, as amended, agreed to.
Long title agreed to.
The Convener: That ends stage 2 consideration
of the Transport and Works (Scotland) Bill. I thank
the minister and his team for their contribution to
this afternoon’s proceedings. I also thank all the
members of the committee for their contribution to
the debate and, indeed, I thank Mr Gorrie for his
amendments and contribution. We look forward to
debating the bill at stage 3. Given remarks that
were made at stage 1 and the support for the
amendments that have been made to the bill so
far, it seems likely that the bill will receive
widespread support in the Parliament when it is
considered at stage 3.
Because the stage 2 proceedings have gone a
bit quicker than we had planned, the Minister for
Finance and Public Service Reform is not yet
available for us to take agenda item 3. He will not
be available until half past 3 at the earliest. I
propose that we suspend the committee meeting
and resume then. Is that agreed?
Members indicated agreement.
14:48
Meeting suspended.
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1

Amendments to the Bill since the previous version are indicated by sidelining in the right
margin. Wherever possible, provisions that were in the Bill as introduced retain the original
numbering.

Transport and Works (Scotland) Bill
[AS AMENDED AT STAGE 2]

5

An Act of the Scottish Parliament to provide for the making of orders related to, or to matters
connected with, the construction or operation of railways, tramways, other guided transport
systems, trolley vehicle systems and inland waterways; to make changes to procedures applicable
to orders and schemes under the Roads (Scotland) Act 1984, the Harbours Act 1964 and the
Pilotage Act 1987; to make further provision as regards grants for purposes relating to transport;
and for connected purposes.

PART 1
ORDERS AUTHORISING WORKS ETC.
Power to make orders
10

1

Orders as to transport systems and inland waterways
(1)

The Scottish Ministers may make an order relating to, or to matters connected with—
(a) the construction or operation of a transport system of any of the following
kinds—
(i)

a railway which starts, ends and remains in Scotland,

(ii) a tramway,

15

(iii) any system (other than a railway or tramway) using a mode of guided
transport,
(iv) a trolley vehicle system, or
(b) the construction or operation of an inland waterway.
(2)

20

2

Subject-matter of orders under section 1
(1)

25

The Scottish Ministers shall not make an order under paragraph (b) of subsection (1) if
in their opinion the primary object of the order could be achieved by means of an order
under the Harbours Act 1964 (c.40).

Without prejudice to the generality of section 1, the matters as to which provision may
be made by an order under that section include those set out in schedule 1.

SP Bill 66A

Session 2 (2006)
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(2)

An order under section 1 may make provision in relation to more than one scheme,
system or mode of transport.

(3)

An order under section 1 may—
(a) apply, modify or exclude any enactment which relates to any matter as to which
an order could be made under that section,

5

(b) make such amendments, repeals and revocations of enactments of local
application as appear to the Scottish Ministers to be necessary or expedient in
consequence of any provision of the order or otherwise in connection with the
order.
(4)

10

The provisions that may be made by an order under section 1 include any provision that
appears to the Scottish Ministers to be necessary or expedient for giving full effect to—
(a) any other provision of the order,
(b) any provision of an earlier order under that section, or
(c) any provision which is contained in—
(i)

15

an Act passed before the time when this Part of this Act is first wholly in
force, or

(ii) an instrument made under an Act before that time,
and which is of a kind which could be included in an order under that section.
(5)

An order under section 1 may make provision—
(a) as to the issuing of a fixed penalty notice in respect of an offence created by the
order,

20

(b) as to the enforcement of a fixed penalty under such a notice,
(c) authorising byelaws made by virtue of the order to include provision of the nature
referred to in paragraph (a) or (b) in respect of an offence created by the byelaws.
25

(6)

In subsection (5)(a), “fixed penalty notice” means a notice offering the opportunity, by
paying a fixed penalty, to discharge any liability to be convicted of the offence to which
the notice relates.

(7)

An order under section 1 shall not extinguish any public right of way over land unless
the Scottish Ministers are satisfied—
(a) that an alternative right of way has been or will be provided, or

30

(b) that the provision of an alternative right of way is not required.
3

Crown land
(1)

35

If the appropriate authority agrees—
(a) a relevant interest may be acquired compulsorily by virtue of an order under
section 1,
(b) any provision of this Act or of such an order (other than a provision by virtue of
which an interest in land is compulsorily acquired) may apply in relation to a
Crown interest, and

40
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(c) any provision of an order under section 18 may apply in relation to a relevant
interest.
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3

(2)

In subsection (1), “a relevant interest” is an interest (not being itself a Crown interest)
which subsists in land in which there is a Crown interest.

(3)

In subsection (2), “Crown interest” means an interest—
(a) belonging to Her Majesty in right of the Crown or in right of Her private estates,
(b) belonging to an office-holder in the Scottish Administration or to a government
department,

5

(c) held in trust for Her Majesty for the purposes of the Scottish Administration by
such an office-holder, or
(d) held in trust for Her Majesty for the purposes of a government department.
(4)

10

In this section, “the appropriate authority”, in the case of—
(a) land belonging to Her Majesty in right of the Crown and forming part of the
Crown Estate, means the Crown Estate Commissioners,
(b) other land belonging to Her Majesty in right of the Crown, means the officeholder in the Scottish Administration who, or as the case may be the government
department which, has management of the land,

15

(ba) land belonging to Her Majesty in right of Her private estates, means a person
appointed by Her Majesty in writing under the Royal Sign Manual or, if no such
appointment is made, the Scottish Ministers,
(c) land belonging to, or held in trust for Her Majesty for the purposes of the Scottish
Administration by, such an office-holder, means that office-holder,

20

(d) land belonging to, or held in trust for Her Majesty for the purposes of, a
government department, means that government department.
(4A) The references in subsections (3)(a) and (4)(ba) to Her Majesty’s private estates are to
be construed in accordance with section 1 of the Crown Private Estates Act 1862 (c.37).
(5)

25

It is for the Scottish Ministers to determine, for the purposes of this section, any
question arising as to what authority is the appropriate authority in relation to any land;
and their determination is final.
Procedure for making orders

4
30

Applications
(1)

The Scottish Ministers may make an order under section 1 on an application made to
them in accordance with rules made under this section.

(2)

The Scottish Ministers may make rules as to—
(a) the form of an application under this section,
(b) the documents and information to be submitted with the application,

35

(c) the giving of notice of the application (including the publication of any such
notice),
(d) consultation to be undertaken before the application is made, and
(e) any other steps to be taken—
(i)

40

before the application is made, or

(ii) in connection with the making of the application.
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(3)

The power to make such rules includes power to make provision—
(a) for (or in connection with) requiring the Scottish Ministers, in such cases or
circumstances as may be prescribed in the rules, to give to a person who proposes
to make an application under this section an opinion on the information, if any, to
be supplied in connection with the application,

5

(b) as to the publicity to be given to any environmental information provided in
relation to an application under this section.
(4)

Any provision made—
(a) by virtue of subsection (2)(b) as to the provision of information by a relevant
authority to a person for the purposes of an application which the person proposes
to make, or

10

(b) by virtue of subsection (2)(d),
may include provision requiring compliance with general or special directions given by
the Scottish Ministers.
(5)

15

Rules under this section may include provision authorising the Scottish Ministers—
(a) to dispense with compliance with rules that would otherwise apply, or
(b) to require compliance with rules that would not otherwise apply,
in any case where they consider it appropriate to do so.

(6)

Rules under this section may provide for fees of such amounts as may be determined by,
or in accordance with, the rules to be payable to the Scottish Ministers in connection
with applications made under this section.

(7)

In subsection (4)(a), “relevant authority” means any authority in relation to which
Article 5(4) of Council Directive 85/337/EEC, as amended by Council Directive
97/11/EC, (authorities holding relevant information to make it available to the
developer) applies, and includes—

20

25

(b) Scottish Natural Heritage,
(c) the Scottish Environment Protection Agency,
(d) a local authority, and
(e) a National Park authority.
30

5

Cases where other Member States are affected
(1)

The power to make rules under subsection (2) of section 4 includes power to make, for a
case where an application has been made under that section and another Member State is
affected by the project in question, rules as to—
(a) the provision by the Scottish Ministers to—

35

(i)

the Member State,

(ii) authorities in that state, or
(iii) the public of that state,
of documents and information relating to the application,
40
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5

(c) notification by the Scottish Ministers to the Member State of—
(i)

the decision, or

(ii) of matters relating to the decision,
on the application.
(2)

5

For the purposes of subsection (1), the cases where another Member State is affected by
a project are those cases where—
(a) it appears to the Scottish Ministers that the project would be likely to have
significant effects on the environment in the other Member State, or
(b) the other Member State is likely to be affected significantly by the project and
requests information relating to the application.

10

(3)

6
15

In this section “Member State” includes a state which is a contracting party to the
Agreement on the European Economic Area signed at Oporto on 2nd May 1992, as
adjusted by the Protocol signed at Brussels on 17th March 1993.
Orders made otherwise than on application

(1)

The Scottish Ministers may (without any application being made to them)—
(a) if it appears to them to be necessary or expedient to do so—
(i)

for the purpose of suspending or discontinuing any operations, or

(ii) in consequence of the abandonment or neglect of any works,
make an order under section 1,
(b) if any provisions of an order under that section appear to them to be spent, make
an order under that section repealing or revoking those provisions,

20

(c) if they think fit (and whether or not an order under that section might be made by
virtue of paragraph (a) or (b)), make by virtue of this paragraph an order under
that section.
25

(2)

An order made by virtue of subsection (1)(a) may include provision for the recovery by
the Scottish Ministers of any sum expended in—
(a) making the order, or
(b) carrying the provisions of the order into effect.

(3)
30

Where the Scottish Ministers propose to make an order by virtue of subsection (1), they
are to—
(a) prepare a draft of the order,
(b) publish a notice of that proposal, including such particulars as may be prescribed,
in the Edinburgh Gazette and in a local newspaper circulating in the area (or in
each of the areas) in which the proposals contained in the draft order are intended
to have effect, and

35

(c) give such further notice of the proposal as may be prescribed.
(4)

40

The power to make provision by rules under section 4 in relation to applications
includes power to make such corresponding provision as the Scottish Ministers consider
appropriate in relation to proposals to make orders by virtue of subsection (1); and in
subsection (3), “prescribed” means prescribed by rules under that section.
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(5)

7
5

Without prejudice to the generality of subsection (4), in that subsection “corresponding
provision” includes provision by rules corresponding to such rules as are mentioned in
section 5(1).
Model provisions

(1)

The Scottish Ministers may issue (and whenever they do so are to publish) guidance
comprising model provisions for incorporation in any draft orders which, in accordance
with rules made under section 4, may be required to be submitted with applications
under that section.

(2)

Different guidance may be issued under this section for different cases or descriptions of
case or for different purposes.

(3)

The power to issue guidance under subsection (1) includes power to revoke or amend
guidance issued under that subsection.

10

8

Objections
(1)

The Scottish Ministers may make rules as to—
(a) the making of objections—

15

(i)

to an application under section 4, or

(ii) to a proposal to make an order by virtue of section 6,
(b) the information to be comprised within or submitted with any such objection,
(c) in the case of an objection made by virtue of paragraph (a)(i), the submission by
the person making the application of—

20

(i)

written representations, or

(ii) information,
in relation to the objection,
(d) the submission of further—
(i)

25

written representations, or

(ii) information,
(e) such other matters relating to the consideration of objections as appear to the
Scottish Ministers to be appropriate.
(2)

Subject to the following provisions of this section, the Scottish Ministers are not to
make a determination under section 11(2)(a) or (b) without first taking into
consideration the grounds of any objection in respect of which rules under this section
have been complied with.

(3)

If an objection is withdrawn or appears to the Scottish Ministers—

30

(a) to be frivolous or trivial, or
35

(b) to relate to matters concerned with the assessment of compensation, being matters
which fall to be determined by the Lands Tribunal for Scotland,
they may make a determination such as is mentioned in subsection (2) without further
consideration of the objection.
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7

(4)

Subsection (2) does not apply where the Scottish Ministers cause an inquiry to be held
under subsection (1) of section 9 or cause an objection to be dealt with in accordance
with subsection (2) of that section; but the Scottish Ministers are not to make a
determination under section 11(2) without first taking into consideration the report of
the person holding the inquiry or as the case may be of the person appointed under
section 9(2).

(5)

Rules under this section may include provision authorising the Scottish Ministers—

5

(a) to dispense with compliance with rules that would otherwise apply, or
(b) to require compliance with rules that would not otherwise apply,
in any case where they consider it appropriate to do so.

10

(6)

The Scottish Ministers are, as soon as practicable after giving dispensation or requiring
compliance under subsection (5), to publish in such manner as they consider appropriate
their reasons for doing so.

(7)

Rules under this section may include provision that they are to apply, or to apply with
such modifications as may be specified in the rules, to the making of representations as
regards—

15

(a) an application under section 4, or
(b) a proposal to make an order by virtue of section 6,
as they apply to the making of objections to such an application or proposal.
(8)

20

9

In subsection (7) and in section 9, “representations” does not include representations
submitted by virtue of paragraph (c) or (d) of subsection (1).
Inquiries and hearings

(1)

The Scottish Ministers may cause a public local inquiry to be held for the purposes of—
(a) an application under section 4, or
(b) a proposal by the Scottish Ministers to make an order by virtue of section 6.

25

(2)

The Scottish Ministers may give to a person who makes an objection or representations
in accordance with rules under section 8 an opportunity of appearing before and being
heard by a person appointed by the Scottish Ministers for the purpose.

(3)

Where a person within subsection (4)—
(a) makes an objection, and

30

(b) informs the Scottish Ministers in writing of a wish for the objection to be referred
to an inquiry or dealt with in accordance with subsection (2),
then, unless section 8(3) applies, the Scottish Ministers must either cause an inquiry to
be held or, if they so determine, cause the objection to be dealt with in accordance with
subsection (2).

35

(4)

The persons within this subsection are—
(a) the local authority for an area in which any works authorised by the proposed
order are to be carried out,

40

(b) the National Park authority for a National Park in which any works authorised by
the proposed order are to be carried out,
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(ba) the Transport Partnership created under section 1(1)(b) of the Transport
(Scotland) Act 2005 (asp 12) for a region in which any works authorised by the
proposed order are to be carried out,
(bb) any navigation authority concerned with waters which would be affected by any
works authorised by the proposed order,

5

(bc) where any works authorised by the proposed order would affect the construction
or operation of a railway, Network Rail Infrastructure Limited, and
(c) where the proposals include the compulsory acquisition of land, any person who,
if the Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 (c.42)
applied to the acquisition, would be entitled to a notice under paragraph 3(b) of
the First Schedule to that Act (notice to owners, lessees and occupiers, etc.).

10

(5)

15

10

In subsection (4)(bb), “navigation authority” means a person authorised by any
enactment to work, maintain, conserve, improve or control any canal or other inland
navigation, navigable river, estuary, harbour or dock.
Procedure at inquiries and hearings

(1)

The Scottish Ministers may make rules regulating the procedure to be followed in
connection with—
(a) an inquiry held under section 9,
(b) a hearing held under subsection (2) of that section.

(2)

20

Rules under this section may regulate procedure—
(a) in connection with the conduct of proceedings at such an inquiry or hearing,
(b) in connection with matters preparatory or subsequent to such an inquiry or
hearing.

(3)

Subsections (2) and (4) to (8) of section 210 of the Local Government (Scotland) Act
1973 (c.65) (attendance and evidence at, and expenses of, inquiries) apply to an inquiry
held under section 9 as they apply to a local inquiry under that Act.

(4)

Subsections (6) to (8) of section 210 of the Local Government (Scotland) Act 1973
apply to a hearing held under section 9(2) as they apply to a local inquiry under that Act.

(5)

Before making rules under this section, the Scottish Ministers must consult the Council
on Tribunals and that Council must consult its Scottish Committee.

25

30

11

Making or refusal of orders under section 1
(1)

This section applies where—
(a) an application is made to the Scottish Ministers under section 4, or
(b) they propose to make an order by virtue of section 6,
and the requirements of the preceding provisions of this Act in relation to any objections
have been satisfied.

35

(2)

The Scottish Ministers may determine—
(a) to make an order under section 1 which gives effect to the proposals concerned
without modification,
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9

(b) to make an order under that section which gives effect to those proposals with
modifications, or
(c) not to make an order.
(3)

Without prejudice—
(a) to the generality of paragraph (c) of subsection (2), and

5

(b) to subsection (4),
where this section applies by virtue of paragraph (a) of subsection (1) but the Scottish
Ministers consider that any of the objects of the order applied for could be achieved
other than by means of such an order, they may on that ground determine to decline to
make an order.

10

(4)

The Scottish Ministers’ powers under subsection (2) include the power to make a
determination in respect of some only of the proposals concerned, while making a
separate determination in respect of, or deferring consideration of, others (and
accordingly the power to make an order under section 1 includes power to make two or
more orders on the same application).

(5)

Where the Scottish Ministers propose to make an order giving effect, with
modifications, to the proposals concerned being modifications which in their opinion
make a substantial change in the proposals, they are—

15

(a) to notify any person who appears to them likely to be affected by the change,
(b) to give that person an opportunity to make representations to them about the
modifications within such period as they may specify in the notification, and

20

(c) before making the order, to consider any representations timeously made to them
by that person.
(6)
25

12

Publicity for making or refusal of order
(1)

30

Subject to section 13(3)(b), an order under section 1 comes into force on the date on
which the notice required by section 12(1)(c) is first published unless a later date for its
coming into force is specified in the order (in which case it comes into force on that later
date).

As soon as practicable after making a determination under subsection (2) of section 11,
the Scottish Ministers are—
(a) where the determination is made by virtue of paragraph (a) of subsection (1) of
that section, to give notice of it to the person who applied for the order,
(b) to give notice of the determination—
(i)

35

40

to every person who made an objection which, in accordance with section
9, was referred to an inquiry or hearing,

(ia) to the local authority for any area, to the National Park authority for any
National Park and to the Transport Partnership created under section
1(1)(b) of the Transport (Scotland) Act 2005 (asp 12) for any region, in
which the proposals contained in the application, or as the case may be in
the draft order prepared under section 6(3)(a), are or were intended to have
effect,
(ib) if the order relates, or as the case may be would have related, to the
construction or operation of a railway, to the Office of Rail Regulation, and
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(ii) to such other persons (if any) as may be prescribed, and
(c) to publish in the Edinburgh Gazette a notice of the determination.
(2)

Any notice—
(a) under subsection (1) must give such information as to the terms of the order made
(or where the determination was not to make an order, of the order applied for or
as the case may be which the Scottish Ministers had proposed to make) as they
consider appropriate and in particular must, where the determination is made by
virtue of paragraph (a) of section 11(1), state the name and address of the person
who applied for the order,

5

(b) under subsection (1)(a) or (b)—

10

(i)

must include the terms of the determination,

(ii) must state the reasons for the determination and the considerations upon
which it is based,
(iii) must give information as to what provision was made for public
participation in the decision making upon which the determination is based,
and

15

(iv) must give information regarding the right to challenge the validity of the
determination and the procedures for doing so, and
(c) under subsection (1)(c)—
(i)

20

must include the terms of the determination,

(ii) must state that notice given under subsection (1)(a) or (b) contains such
statement and information as is mentioned in sub-paragraphs (ii) to (iv) of
paragraph (b), and
(iii) must give information as to where a copy of that notice may be obtained.
25

(3)

Where any statutory instrument containing the order requires to be laid before the
Parliament under section 13, any notice giving information under sub-paragraph (iv) of
subsection (2)(b) must intimate that the statutory instrument cannot come into force
unless the Parliament, by resolution, approves the instrument.

(4)

Where a determination under section 11 relates to an application or proposal to which
this subsection applies, any notice given under subsection (1) as respects that
determination must state that, before the Scottish Ministers made the determination,
they—

30

(a) considered the environmental statement,
(b) complied with any obligations under section 8 in respect of any objection which––
(i)

35

was made in accordance with rules under that section, and

(ii) related to that statement, and
(c) considered, or referred to an inquiry under section 9(1) or a person appointed
under section 9(2), any representations which—
(i)

were made in accordance with rules under section 8, and

(ii) related to that statement.

40

(5)

In subsection (4), the “environmental statement” means a statement—
(a) which is required, by rules under section 4—
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(i)

11

to accompany an application under that section, or

(ii) to be prepared in connection with the publication of a notice of a proposal
to make an order by virtue of section 6, and
(b) which sets out particulars of the likely impact on the environment of the
implementation of the order applied for or proposed.

5

(6)

If, in a case where subsection (4) has effect, an order is to be made, any notice under
subsection (1) must also contain a description of the main measures to avoid, reduce and
(if possible) remedy major adverse environmental effects.

(7)

Subsection (4) applies to any application under section 4 for an order, and any proposal
to make an order by virtue of section 6, where the order would authorise works or other
projects in a class—

10

(a) listed in Annex 1 to the relevant directive, or
(b) listed in Annex II to that directive which are, by virtue of their nature, size or
location, likely to have significant effects on the environment.
15

(8)

An organisation mentioned in the definition of “the public concerned” in Article 1(2) of
the relevant directive is deemed for the purposes of—
(a) sub-paragraph (a) of Article 10a of that directive to have an interest, and
(b) sub-paragraph (b) of Article 10a to have rights capable of being impaired.

(9)
20

In subsections (7) and (8), references to the relevant directive are to Council Directive
85/337/EEC (as amended by Council Directives 97/11/EC and 2003/35/EC) on the
assessment of the effects of certain public and private projects on the environment.

(10) The Scottish Ministers are to send a copy of any notice—
(a) given under subsection (1), and
25

(b) required by subsection (4) to contain a statement such as is provided for in that
subsection,
to each person mentioned in subsection (11).
(11) The persons are those who (either or both)—

30

(a) made an objection to which paragraph (b) of subsection (4) refers, being an
objection which was not referred to an inquiry or hearing in accordance with
section 9,
(b) made representations to which paragraph (c) of subsection (4) refers.
(12) Where by virtue of—

35

40

(a) paragraph (a) of section 11(1) the Scottish Ministers make a determination under
section 11(2), the person who applied for the order is to publish in a local
newspaper circulating in the area (or in each of the areas) in which the proposals
contained in the application,
(b) paragraph (b) of section 11(1) the Scottish Ministers make such a determination,
they are to publish in a local newspaper circulating in the area (or in each of the
areas) in which the proposals contained in the draft order prepared by them under
section 6(3)(a),
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are or were intended to have effect a notice which includes the terms of the
determination and a copy of the statement and information published under subsection
(2)(c).
(13) Subject to subsection (14), as soon as practicable after the making of an order under
section 1, the person who applied for the order is (or, where the order is made by virtue
of section 6, the Scottish Ministers are)—

5

(a) to lay before the Scottish Parliament a copy of the order, and of any plan or book
of reference prepared in connection with the application (or as the case may be in
connection with the proposal to make the order),
(b) to deposit with each relevant authority in whose area works authorised by the
order are to be carried out—

10

(i)

a copy of the order, and

(ii) a copy of each of those other documents (or of so much of the documents
as is relevant to the carrying out of those works in the area of the authority
in question).

15

(14) Subsection (13)(a) does not apply where the order is contained in a statutory instrument
which falls to be laid before the Parliament under section 13(3)(a).
(15) Where a plan or book of reference is revised before the order is made, the reference in
subsection (13)(a) is to the later (or as the case may be the latest) version.
(16) A relevant authority are (or as the case may be is) to make available for inspection by
any person, free of charge at all reasonable hours, any documents deposited under
subsection (13)(b) with the authority.

20

(17) In subsections (13)(b) and (16), “relevant authority” means—
(a) a local authority, or
(b) a National Park authority.

25

(18) In subsection (1)(b)(ii), “prescribed” means prescribed under this subsection by the
Scottish Ministers by order.
13

“Developments of national significance” etc.: special procedure
(1)

Subsection (3) applies to a statutory instrument containing an order under section 1 if—
(a) the order authorises the carrying out of work which would constitute a national
development,

30

(aa) the order includes provision adding to, replacing or omitting any part of the text of
a Private Act of the Parliament, or
(b) the Scottish Ministers so direct.
35

40
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(2)

In subsections (1) and (6), references to a “national development” are to any
development (within the meaning of the Town and Country Planning (Scotland) Act
1997 (c.8)) for the time being designated under section 3A(4)(b) of that Act (which
relates to the content of the National Planning Framework) as a national development.

(3)

The statutory instrument—
(a) is to be laid before the Parliament together with a copy of any plan or book of
reference prepared in connection with the application (or as the case may be in
connection with the proposal to make the order), and
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13

(b) cannot come into force unless the Parliament, by resolution, approves the
instrument.
(3A) Where a plan or book of reference is revised before the order is made, the reference in
subsection (3)(a) is to the later (or as the case may be the latest) version.
(4)

5

As soon as practicable after the Parliament has decided whether or not to approve the
instrument, the Scottish Ministers are to publish a notice in—
(a) the Edinburgh Gazette, and
(b) a local newspaper circulating in the area (or each of the areas) in which the
provisions of the order in question will have, or would have had, effect.

(5)

10

A notice under subsection (4)—
(a) must state that the Parliament has, or as the case may be has not, passed a
resolution approving the instrument, and
(b) where a resolution has been passed, must give information regarding—
(i)

when the order will come into force, and

(ii) the right to challenge the validity of the order and the procedures for doing
so.

15

(6)

An instrument containing an order which revokes, amends or re-enacts an instrument
laid before the Parliament under paragraph (a) of subsection (3) is subject to the
procedure in that subsection only if—
(a) the order authorises the carrying out of work which would constitute a national
development (other than a national development to which the instrument revoked,
amended or re-enacted relates),

20

(b) the order includes provision such as is mentioned in subsection (1)(aa), or
(c) the Scottish Ministers so direct.
Consents etc. under other enactments

25

14

Consents etc. under other enactments
(1)

This section applies to relevant proposals which give rise to a requirement for—
(a) the giving of a consent, permission or licence under any enactment, or
(b) the making or confirmation of an order under any enactment.

30

(2)

For the purposes of subsection (1), a proposal is a relevant proposal if it is—
(a) the subject of an application under section 4, or
(b) intended to be given effect to by an order made by virtue of section 6.

(3)

The Scottish Ministers may make regulations regarding any requirement referred to in
subsection (1) which (leaving out of account any provision in the regulations) would not
be removed by the order to which the application relates or to be made by virtue of
section 6 (as the case may be).

(4)

The regulations may make provision—

35

(a) that the making of the order in question will remove the requirement for—
(i)

the consent, permission or licence, or
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(ii) the making or confirmation of an order under any enactment,
(b) that the making of the order in question will have the effect that—
(i)

the consent, permission or licence is deemed to be given, or

(ii) an order under any enactment is deemed to be made or confirmed,
(c) for securing that—

5

(i)

the procedure for obtaining, or otherwise relating to, the consent,
permission, licence, order or confirmation, and

(ii) the procedure relating to the application made under section 4 or the
procedure relating to the proposal made under section 6 (as the case may
be),

10

are wholly or partly assimilated (and in particular that proceedings relating to the
one may be held concurrently with proceedings relating to the other).
(5)

The regulations may include provision—
(a) excluding or modifying the application of any enactment,
(b) authorising the Scottish Ministers to give directions or take such other steps as
they consider appropriate for the purpose of the regulations.

15

15

Town and country planning
(1)

20

In section 57 of the Town and Country Planning (Scotland) Act 1997 (c.8) (power to
deem planning permission to be granted in certain cases where development is
authorised by a government department), after subsection (2) insert—

25

“(2A) On making an order under section 1 of the Transport and Works (Scotland) Act
2007 which includes provision for development, the Scottish Ministers may
direct that planning permission for that development shall be deemed to be
granted, subject to such conditions (if any) as may be specified in the
direction.”.
(2)

In Schedule 14 to that Act (blighted land), after paragraph 15 add—
“16.

This paragraph applies to land—
(a) the compulsory acquisition of which is authorised by an order under
section 1 of the Transport and Works (Scotland) Act 2007,
(b) which falls within the limits of deviation within which powers of
compulsory acquisition conferred by such an order are exercisable, or

30

(c) which is the subject of a proposal, contained in an application made in
accordance with rules under section 4 of that Act or in a draft order
prepared under section 6(3) of that Act, that it should be such land.”.
Miscellaneous

35

16

Validity of orders under section 1
(1)

If a person aggrieved by an order under section 1 desires to question the validity of it, or
of any provision contained in it, on the ground—
(a) that it is not within the powers of this Act, or
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15

(b) that any requirement imposed by or under this Act has not been complied with,
that person may, within the period of 42 days beginning with the relevant day, make an
application for the purpose to the Court of Session.
(2)

In subsection (1), “the relevant day” is—
(a) where the order is one in respect of which a notice requires to be published under
section 13(4)(a), the day on which that notice is published, or

5

(b) in any other case, the day on which the notice required by section 12(1)(c) is
published.
(3)

(a) may by interim order suspend the operation of the order, or of any provision
contained in it, either generally or in so far as it affects any property of the
applicant, until the final determination of the proceedings, and

10

(b) if satisfied that the order or any provision contained in it is not within the powers
of this Act, or that the interests of the applicant have been substantially prejudiced
by a failure to comply with any requirement imposed by or under this Act, may
quash the order or any provision contained in it, either generally or in so far as it
affects any property of the applicant.

15

(4)

20

On an application under subsection (1), the Court—

17

Powers of certain bodies to apply for, or object to, order under section 1
(1)

A body which has power to promote or power to oppose a Bill (whether a Bill in the
Scottish Parliament or in the Parliament of the United Kingdom) also has power to apply
for, or as the case may be to object to, an order under section 1.

(2)

Where the power of a body to promote or oppose a Bill is subject to any condition then,
subject to subsection (3), the corresponding power conferred on the body by subsection
(1) is subject to the like condition.

(3)

In construing subsection (2) for the purposes of its application to the British Waterways
Board, the requirements for consent in section 17(1) and (1A) of the Transport Act 1962
(c.46) (power to promote and oppose Bills) are to be disregarded.

(4)

Subsection (1) is without prejudice to any right of a person other than a body described
in that subsection to apply for, or object to, an order under section 1.

25

30

Subject to subsections (1) and (3), an order under section 1 shall not, either before or
after it has been made, be questioned in any legal proceedings whatever.

18

Access to land
(1)

The Scottish Ministers may by order make provision as regards—
(a) authorising prospective applicants for orders under section 1 to enter land for
purposes connected with construction, operation or works to which the order
would relate, or

35

(b) entry by the Scottish Ministers to land for purposes connected with construction,
operation or works to which an order made by virtue of section 6 would relate.
(2)
40

Without prejudice to the generality of paragraphs (a) and (b) of subsection (1)—
(a) if provision is made under paragraph (a) of that subsection it may include
provision as to—
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(i)

conditions that must be met before authorisation is applied for,

(ii) the manner of applying for authorisation,
(iii) intimation that authorisation has been applied for,
5

(iv) affording an opportunity to make representations as respects the
authorisation applied for (and may include provision affording any person
who has made such representations an opportunity to be heard),
(v) conditions that must be met before authorisation is granted,
(vi) the attaching of conditions and limitations to any authorisation granted,

10

(vii) a right of appeal to the sheriff in relation to an authorisation granted or in
relation to any decision to attach, or decline to attach, conditions or
limitations to an authorisation granted,
(viii) the recovery of compensation for, or the making good of, any damage done
in entering, or in consequence of entering, land,

15

(ix) the resolution of any dispute as to compensation payable for damage done
in entering, or in consequence of entering, land,
(x) a right of entry to land being conferred by the sheriff by warrant where
entry to which a person is entitled by virtue of this section is refused or in
such other circumstances as the Scottish Ministers consider appropriate,
and

20

(xi) an offence of wilfully obstructing a person upon whom a right of entry has
been so conferred,
(b) if provision is made under paragraph (b) of that subsection it may include
provision as to—
(i)

25

intimation that entry is proposed,

(ii) affording an opportunity to make representations as respects the proposed
entry (and may include provision affording any person who has made such
representations an opportunity to be heard),
(iii) conditions and limitations in relation to the proposed entry,
(iv) a right of appeal to the sheriff in relation to the proposed entry,

30

(v) the recovery of compensation for, or the making good of, any damage done
in entering, or in consequence of entering, land,
(vi) the resolution of any dispute as to compensation payable for damage done
in entering, or in consequence of entering, land,

35

(vii) a right of entry to land being conferred by the sheriff by warrant where
entry to which a person is entitled by virtue of this section is refused or in
such other circumstances as the Scottish Ministers consider appropriate,
and
(viii) an offence of wilfully obstructing a person upon whom a right of entry has
been so conferred, and

40
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inspecting or surveying land to be entered or any other land.
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18A
(1)

17

Acquisition of land by agreement
Subject to subsection (4), a promoter may acquire land by agreement if—
(a) the enjoyment of it is seriously affected by—
(i)

the carrying out of works authorised by an order under section 1, or

(ii) the operation of a transport system or inland waterway authorised by such
an order, and

5

(b) the interest of the seller is a qualifying interest.
(2)

A promoter who proposes to carry out on relevant land works authorised by an order
under section 1 may acquire land by agreement if—
(a) the enjoyment of it will be seriously affected by—

10

(i)

the carrying out of the works, or

(ii) the operation of the transport system or inland waterway to which the
works relate, and
(b) the interest of the seller is a qualifying interest.
15

(3)

An interest is a qualifying interest for the purposes of subsections (1) and (2) if it is an
interest such as is mentioned in subsection (2) of section 100 of the 1997 Act (interests
qualifying for protection under blight provisions), references in that section to the date
of service of a notice under section 101 of that Act being taken, for those purposes, to be
references to the date on which the agreement for the acquisition is made.

20

(4)

The power conferred by—
(a) subsection (1)(a)(i) is not exercisable unless the agreement for the acquisition is
made before the date on which operation of the transport system or inland
waterway to which the works relate commences, and
(b) subsection (1)(a)(ii) is not exercisable unless the agreement for the acquisition is
made no later than one year after that date.

25

(5)

This section applies only where a promoter would not, apart from this section, have
power to acquire land as mentioned in subsections (1) and (2).

(6)

In this section—
“the 1997 Act” means the Town and Country Planning (Scotland) Act 1997 (c.8),
“promoter” means any person authorised by an order under section 1 to carry out
works or operate a transport system or inland waterway,

30

“relevant land” means land such as is mentioned in Schedule 14 to the 1997 Act.
(7)
35

In the Land Compensation (Scotland) Act 1973 (c.56)—
(a) at the end of section 24(6) (acquisition of land in connection with public works)
add “or authorised by an order under section 1 of the Transport and Works
(Scotland) Act 2007”, and
(b) at the end of section 25(5) (execution of works in connection with public works)
add “or any works authorised by an order under section 1 of the Transport and
Works (Scotland) Act 2007”.
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19

Service of notices and other documents
(1)

A notice or other document required or authorised to be served for the purposes of this
Act—
(a) may be served by post,
(b) may be delivered, or

5

(c) in a case where an address for service of a notice or document of the kind in
question (or of notices or documents generally) using electronic means has been
given by the person on whom the notice or document is to be served, may be
transmitted by electronic means in accordance with the conditions set out in
subsection (2).

10

(2)

The conditions are that the notice or other document is—
(a) capable of being accessed by the person mentioned in subsection (1)(c),
(b) legible in all material respects, and
(c) in a form sufficiently permanent to be used for subsequent reference,
and for the purposes of paragraph (b), “legible in all material respects” means that the
information contained in the notice or document is available to that person to no lesser
extent than it would be if served as a notice or document in printed form.

15

(3)

Where the person on whom a notice or other document to be served for the purposes of
this Act is—
(a) a body corporate other than a limited liability partnership, the notice or document
is duly served if it is served on the secretary or clerk of that body,

20

(b) a limited liability partnership, the notice or document is duly served if it is served
on a member of the partnership,
(c) a partnership other than a limited liability partnership, the notice or document is
duly served if it is served on a member of the partnership or on a person having
the control or management of the partnership business.

25

(4)

30

For the purposes of paragraph 4 of Schedule 1 to the Scotland Act 1998 (Transitory and
Transitional Provisions) (Publication and Interpretation etc. of Acts of the Scottish
Parliament) Order 1999 (S.I. 1999/1379) (references to service by post) as it applies for
the purposes of this section, the proper address of any person in relation to the service
on the person of a notice or document under subsection (1) is, if an address for service
has been given by the person, that address and otherwise—
(a) in the case of service by virtue of—
(i)

35

paragraph (a) of subsection (3), the registered or principal office of the
body corporate,

(ii) paragraph (b) of that subsection, the registered or principal office of the
partnership,
(iii) paragraph (c) of that subsection, the principal office of the partnership, and
(b) in any other case, the person’s last known address at the time of service.
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(5)

19

Where for the purposes of this Act a notice or other document is required or authorised
to be served on a person as having an interest in, or as the occupier of, land and the
person’s name or address cannot be ascertained after reasonable inquiry, the notice may
be served by—
(a) addressing it to the person by name or by the description of “owner”, or as the
case may be “occupier”, of the land (describing it), and

5

(b) leaving it either—
(i)

in the hands of a person who is, or appears to be, resident or employed on
the land, or

(ii) conspicuously affixed to some building or object on the land.

10

(6)

This section—
(a) is not to be taken to exclude the employment of any method of service not
expressly provided for by it, and
(b) in particular, is without prejudice to any provision made by virtue of section
4(2)(c) or 6(3)(c) in relation to service of notice on such persons as are mentioned
in sub-paragraphs (ii) to (iv) of paragraph 3(b) of the First Schedule to the
Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 (c.42)
(service of notice on holder of personal real burden, on owner of benefited
property or on owners’ association).

15

20

20

Annual report
(1)

The Scottish Ministers are, by 1st. October in each year after the year of Royal Assent,
to prepare a report on—
(a) such orders as were, in the relevant period, made (or by virtue of section 11(2)(c)
not made) under section 1,
(b) such applications as were made by virtue of section 4 (whether in the relevant
period or before it commenced) and remained current as at the date that period
ended, and

25

(c) such proposals as were (whether in the relevant period or before it commenced)
the subject of a notice published under section 6(3)(b) and remained current as at
that date.

30

(2)

Without prejudice to the generality of subsection (1), the report is to include—
(a) details of each order, and as the case may be of—
(i)

each applicant and application, or

(ii) each proposal,
35

(b) where the Scottish Ministers have—
(i)

dealt with an application,

(ii) made, or determined not to make, an order notice of the proposal for which
was published under section 6(3)(b), or
(iii) made a direction under section 13(1)(b),
40

a summary of the reasons which they had for doing as they did,
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(c) in relation to each order made during the relevant period (or which the Scottish
Ministers have, during that period, determined not to make)—
(i)

5

on an application, the length of time which elapsed between the application
being made and the date on which the order (or determination) was made,
or

(ii) other than on an application, the length of time which elapsed between
notice of the proposal to make the order being published under section
6(3)(b) and that date.
(3)

The Scottish Ministers are to lay a copy of the report before the Parliament and are to
publish the report.

(4)

In this section the “relevant period” means the period of 12 months which ends on 31st.
July in the year in which the report is prepared (except that in the case of the report first
prepared under this section, it means the period which begins on the day on which
section 1 comes into force and ends on 31st. July in the year in which the report is
prepared).

10

15

21

Orders under the Light Railways Act 1896
No order is to be made under the Light Railways Act 1896 (c.48) by the Scottish
Ministers on or after the day on which section 1 (of this Act) comes into force.

22
20

Interpretation
(1)

In this Part, except where the context otherwise requires—
“carriageway” has the same meaning as in the Roads (Scotland) Act 1984 (c.54),
“guided transport” means transport by vehicles guided by means external to the
vehicles (whether or not the vehicles are also capable of being operated in some
other way),

25

30

“inland waterway” includes both natural and artificial waterways, and waterways
within parts of the sea, but not any waterway managed or maintained by a person
who is a harbour authority (within the meaning of the Harbours Act 1964 (c.40))
in relation to the waterway,
“local authority” means a council constituted under section 2 of the Local
Government etc. (Scotland) Act 1994 (c.39),
“railway” means a system of transport employing parallel rails which—
(a) provide support and guidance for vehicles carried on flanged wheels, and
(b) form a track which either is of a gauge of at least 350 millimetres or
crosses a carriageway (whether or not on the same level),

35

but does not include a tramway,
“road” means a road within the meaning of section 107 of the New Roads and
Street Works Act 1991 (c.22), together with land on the verge of a road or
between two carriageways,

40

“tramway” means a system of transport used wholly or mainly for the carriage of
passengers and employing parallel rails which—
(a) provide support and guidance for vehicles carried on flanged wheels, and
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21

(b) are laid wholly or mainly along a road or in any other place to which the
public has access (including a place to which the public has access only on
making a payment),
“trolley vehicle system” means a system of transport by vehicles constructed or
adapted for use on roads without rails under electric power transmitted to them by
overhead wires (whether or not there is in addition a source of power on board the
vehicles),

5

“vehicle” includes mobile traction unit.
(2)
10

References in this Part to rights over land include references to rights to do, or to place
and maintain, anything in, on or under land or in the air-space above its surface.

PART 2
MISCELLANEOUS AMENDMENTS
23
15

Amendment of Roads (Scotland) Act 1984
(1)

The Roads (Scotland) Act 1984 (c.54) is amended as follows.

(2)

After section 143, insert—
“143A
(1)

“Developments of national significance” etc.: special procedure
Subsection (4) below applies to a statutory instrument which—
(a) contains an order under section 5 of this Act directing that a road
proposed to be constructed shall be a trunk road and the construction of
the road would constitute a national development,

20

(aa) contains or confirms a scheme under section 7 of this Act which
authorises the carrying out of work which would constitute a national
development; or
(b) is the subject of a direction by the Scottish Ministers under this
paragraph.

25

30

(3)

In subsection (1) above, the references to a “national development” are to any
development (within the meaning of the Town and Country Planning
(Scotland) Act 1997) for the time being designated under section 3A(4)(b) of
that Act as a national development.

(4)

The statutory instrument—
(a) is to be laid before the Scottish Parliament; and
(b) cannot come into force unless the Scottish Parliament, by resolution,
approves the instrument.

(5)
35

Unless the Scottish Ministers otherwise direct, an instrument containing or
confirming an order or scheme which revokes, amends or re-enacts an
instrument laid before the Scottish Parliament under paragraph (a) of
subsection (4) above is not subject to the procedure in that subsection.”.

(2A) In section 144(1) (regulations for procedure in schemes and orders), for the words
“section 143” substitute “sections 143 and 143A”.
40

(2B) In Schedule 1 (procedure for making or confirming certain orders and schemes)—
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(a) after sub-paragraph (1B) of paragraph 7, insert—
“(1BA) Where—
(a) the Scottish Ministers publish under sub-paragraph (1B) above a
decision to proceed with a project; and
(b) the statutory instrument giving effect to that decision is to be laid before
the Scottish Parliament under section 143A(4)(a) of this Act,

5

they shall publish together with the decision a statement to the effect that the
instrument cannot come into force until the Scottish Parliament, by resolution,
approves it.”, and
(b) after sub-paragraph (1B) of paragraph 13, insert—

10

“(1BA) Where—
(a) the Scottish Ministers publish under sub-paragraph (1B) above a
decision to proceed with a project; and
(b) the statutory instrument giving effect to that decision is to be laid before
the Scottish Parliament under section 143A(4)(a) of this Act,

15

they shall publish together with the decision a statement to the effect that the
instrument cannot come into force until the Scottish Parliament, by resolution,
approves it.”.
(3)
20

In Schedule 2 (validity and date of operation of orders and schemes)—
(a) in paragraph 1—
(i)

the existing words from “stating” to “confirmed” become sub-paragraph
(a),

(ii) the word “and” where it occurs for the second time is repealed,
(iii) the existing words from “naming” to “hours” become sub-paragraph (b),
and

25

(iv) after that sub-paragraph, add—
“(c) if subsection (4) of section 143A of this Act does not apply to the
statutory instrument containing or confirming the scheme or order,
giving information regarding—
(i)

30

the date on which the scheme or order will become operative; and

(ii) the right to challenge the validity of the scheme or order and the
procedure for doing so; and
(d) if that subsection does apply to the relevant statutory instrument, stating
that the instrument cannot come into force until the Scottish Parliament,
by resolution, approves it.”,

35

(b) after that paragraph, insert—
“1A

40

As soon as may be after the Scottish Parliament has decided whether or not to
approve a statutory instrument under section 143A(4)(b) of this Act, the
Scottish Ministers shall publish in the Edinburgh Gazette, and in such other
manner as they think best adapted for informing persons affected, a notice—
(a) stating that the Parliament has, or as the case may be has not, passed a
resolution approving the instrument; and
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(b) where a resolution has been passed, providing information regarding—
(i)

the date on which the relevant scheme or order will become
operative;

(ii) the place where a copy of it may be inspected free of charge at all
reasonable hours; and

5

(iii) the right to challenge the validity of the scheme or order and the
procedure for doing so.”, and
(c) in paragraph 2—
(i)
10

the existing words from “the date” to “published” become sub-paragraph
(a), and

(ii) after that sub-paragraph, insert “or
(b) in a case where a notice under paragraph 1A above is required, the date
on which that notice is first published,”.
24
15

Amendment of Harbours Act 1964
(1)

The Harbours Act 1964 (c.40) is amended as follows.

(2)

After section 54, insert—
“54A
(1)

“Developments of national significance” etc.: special procedure
Subsection (4) below applies to a statutory instrument which—
(a) contains a harbour revision order or a harbour empowerment order; and
(b) falls within subsection (2) below.

20

(2)

A statutory instrument falls within this subsection if—
(a) the order in question authorises the carrying out of work which would
constitute a national development; or
(b) the instrument is the subject of a direction by the Scottish Ministers
under this paragraph.

25

30

(3)

In subsection (2) above and subsection (5) below, references to a “national
development” are to any development (within the meaning of the Town and
Country Planning (Scotland) Act 1997) for the time being designated under
section 3A(4)(b) of that Act as a national development.

(4)

The statutory instrument—
(a) is to be laid before the Scottish Parliament; and
(b) cannot come into force unless the Scottish Parliament, by resolution,
approves the instrument.

(5)
35

An instrument containing an order which revokes, amends or re-enacts an
instrument laid before the Parliament under paragraph (a) of subsection (4)
above is subject to the procedure in that subsection only if—
(a) the order authorises the carrying out of work which would constitute a
national development (other than a national development to which the
instrument revoked, amended or re-enacted relates), or

40

(b) the Scottish Ministers so direct.”.
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(2A) In section 57(1) (interpretation), at the appropriate places insert—
““Act” means an Act of Parliament or an Act of the Scottish
Parliament;”, and
““enactment” includes an Act of the Scottish Parliament or an instrument
made under such an Act;”.

5

(3)

In Schedule 3 (procedure on harbour revision and empowerment orders)—
(za) in sub-paragraph (1D) of paragraph 18, after head (a) insert—
“(aa) the harbour authority;”,

10

(a) in sub-paragraph (2) of paragraph 24, for head (c) and the word “and” which
precedes it substitute—
“(c) if subsection (4) of section 54A of this Act does not apply to the
statutory instrument containing the order, give information regarding—
(i)

the date on which the order comes into operation, and

(ii) the right to challenge the validity of the order and the procedure
for doing so, and

15

(d) if that subsection does apply to the statutory instrument containing the
order, state that the instrument cannot come into force until the Scottish
Parliament, by resolution, approves it.”,
(b) after that sub-paragraph, add—
20

“(3)

As soon as possible after the Scottish Parliament has decided whether or not to
approve under section 54A(4)(b) of this Act a statutory instrument containing a
harbour revision order, the applicant for that order shall publish by Gazette and
local advertisement a notice—
(a) stating that the Parliament has, or as the case may be has not, passed a
resolution approving the instrument, and

25

(b) where a resolution has been passed, providing information regarding—
(i)

the place where a copy of the order and any map annexed to it may
be inspected at all reasonable hours,

(ii) the date on which the order comes into operation, and
(iii) the right to challenge the validity of the order and the procedure
for doing so.”,

30

(ba) in sub-paragraph (4) of paragraph 28—
(i)

in head (a), after “situated” add “or by the harbour authority”, and

(ii) in head (b), after “council” insert “or the authority”,
35

(c) in sub-paragraph (2) of paragraph 31, for the words from “state” to the end
substitute “contain the information specified in paragraph 24(2)”, and
(d) after that sub-paragraph, add—
“(3)

40
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As soon as possible after the Scottish Parliament has decided whether or not to
approve under section 54A(4)(b) of this Act a statutory instrument containing a
harbour revision order made by the Scottish Ministers of their own motion,
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25

paragraph 24 and, if appropriate, that specified in head (b) of that subparagraph.”.
(4)

In paragraph 3 of Schedule 4 (procedure on harbour reorganisation schemes:
objections)—
(a) in sub-paragraph (5)—

5

(i)

after the word “further” insert “and subject to sub-paragraph (5A) below”,

(ii) the words “an inquiry to be held with respect to” are repealed,
(iii) after the words “not withdrawn” insert “to be considered—
(a) at an inquiry;
(b) at a hearing before a person appointed by the Scottish Ministers; or

10

(c) by way of written representations,”, and
(iv) for the words “the holding of an inquiry with respect thereto” substitute
“being considered in any of these ways”, and
(b) after that sub-paragraph, insert—
“(5A) The Scottish Ministers are not to cause to be considered by way of written
representations under sub-paragraph (5)(c) above an objection made by a
harbour authority on whom a copy of the scheme was served under paragraph
2(d) above.”.

15

25
20

Amendment of Pilotage Act 1987
After section 1 of the Pilotage Act 1987 (c.21), insert—
“1A
(1)

Procedure on orders under section 1
Where the Scottish Ministers propose to make an order under section 1 above
(other than under subsection (4) of that section), they must before doing so—
(a) publish a notice—
(i)

25

in a newspaper circulating in the area in which the provisions of
the order will have most effect;

(ii) in the Edinburgh Gazette; and
(iii) in such other publication as seems to them appropriate; and
(b) send a copy of the notice to such persons as they consider may be
affected by the order.

30

(2)

Where the Scottish Ministers propose to make an order under subsection (4) of
section 1 above, the harbour authority which made application under that
subsection must, before the order is made—
(a) publish a notice—

35

(i)

in a newspaper circulating in the area in which the provisions of
the order will have most effect;

(ii) in the Edinburgh Gazette; and
(iii) in such other publication as may be directed by the Scottish
Ministers; and
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(b) send a copy of the notice—
(i)

to such persons as they consider may be affected by the order, and

(ii) to such other persons as the Scottish Ministers may direct.
(3)

A notice under subsection (1) or (2) above must—
(a) contain a summary of the contents of the proposed order;

5

(b) specify a place where a copy of the proposed order (and of any related
map or plan) is available for public inspection; and
(c) provide details as to the making to the Scottish Ministers of objections to
the proposed order by a date specified in the notice (that date being no
less than 42 days after the first date of publication of the notice in terms
of paragraph (a)(i) of subsection (1) or (2) above).

10

(4)

Where a harbour authority affected by the proposed order makes an objection
to the Scottish Ministers by the date specified in the notice, the Scottish
Ministers shall arrange for the objection to be considered—
(a) at a public local inquiry; or

15

(b) at a hearing before a person appointed by them.
(5)

Where the Scottish Ministers receive any other objection by the date specified
in the notice and they do not consider the objection to be frivolous or trivial,
they shall arrange for the objection to be considered—
(a) at a public local inquiry;

20

(b) at a hearing before a person appointed by them; or
(c) by way of written representations.

25

(5A) Subsections (2) and (4) to (8) of section 210 of the Local Government
(Scotland) Act 1973 (c.65) (attendance and evidence at, and expenses of,
inquiries) apply to an inquiry held under subsection (4)(a) or (5)(a) above as
they apply to a local inquiry under that Act.
(5B) Subsections (6) to (8) of section 210 of the Local Government (Scotland) Act
1973 apply to a hearing held under subsection (4)(b) or (5)(b) as they apply to
a local inquiry under that Act.

30

(6)

The Scottish Ministers are to have regard to—
(a) a report by the person conducting any inquiry or hearing under
subsection (4) or (5) above; and
(b) any written representations in terms of subsection (5)(c) above,
before deciding whether or not to make the proposed order (with or without
modifications).

35

(7)

After an order has been made, the Scottish Ministers or, where the order is
made under subsection (4) of section 1 above, the harbour authority which
made application under that subsection must—
(a) publish a notice—

40

(i)

in a newspaper circulating in the area in which the provisions of
the order will have most effect; and

(ii) in the Edinburgh Gazette; and
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(b) send a copy of the notice to—
(i)

any person to whom a copy notice was sent under paragraph (b) of
subsection (1) or (2) above, as the case may be;

(ii) any person whose objection was considered at an inquiry or
hearing under subsection (5) above; and

5

(iii) any other person whom the Scottish Ministers consider
appropriate.
(8)

A notice under subsection (7) above must—
(a) state that the order has been made;
(b) specify the date on which it comes into force; and

10

(c) specify a place where a copy of the order is available for public
inspection.”.
26
15

Amendment of Transport (Scotland) Act 2001
In section 70 of the Transport (Scotland) Act 2001 (asp 2) (grants for transport-related
purposes), after subsection (1) insert—
“(1A) Without prejudice to the generality of subsection (1) above, the purposes
mentioned in that subsection include the purpose of acquiring a qualifying
interest in land where the use and enjoyment of that land are, or may be,
seriously affected in consequence of—

20

(a) any provision contained in an order under section 1 of the Transport and
Works (Scotland) Act 2007 (asp 00) (orders as to transport systems and
inland waterways) made on an application to the Scottish Ministers in
accordance with rules made under section 4 of that Act; or
(b) any provision contained in—

25

(i)

an Act passed before the time when Part 1 of that Act of 2007 is
first wholly in force, or

(ii) an instrument made under an Act before that time,
and which is of a kind which could be included in an order under section
1 of that Act of 2007.
30

35

(1B) An interest in land is a qualifying interest for the purposes of subsection (1A) if
it is an interest such as is mentioned in subsection (2) of section 100 of the
Town and Country Planning (Scotland) Act 1997 (c.8) (interests qualifying for
protection under blight provisions), references in that section to the date of
service of a notice under section 101 of that Act being taken, for those
purposes, to be references to the date on which the agreement for the
acquisition is made.”.
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27

Further provision as regards rules, regulations and orders
(1)

Any power of the Scottish Ministers to make an order, regulations or rules under this
Act is exercisable by statutory instrument.

(2)

Subject to subsections (3) to (5), a statutory instrument containing—

5

(a) an order under section 12(18) or 18(1) or under subsection (7) of this section,
(b) regulations under this Act, or
(c) rules under this Act,
is subject to annulment in pursuance of a resolution of the Parliament.

10

(3)

A statutory instrument containing—
(a) an order under section 12(18), 18(1) or 29(3) or under subsection (7) of this
section which includes, or
(b) regulations or rules which include,
provision adding to, replacing or omitting any part of the text of an Act is not made
unless the draft of the instrument has been laid before, and approved by resolution of,
the Parliament.

15

(4)

On the first occasion on which a power mentioned in subsection (5) is exercised the
statutory instrument containing the order, regulations or rules in question is not made
unless a draft of the instrument has been laid before, and approved by a resolution of,
the Parliament.

(5)

The powers are—

20

(a) that under section 4(2),
(b) that under section 8(1),
(c) that under paragraph (a) of section 10(1),

25

(d) that under paragraph (b) of section 10(1),
(e) that under section 12(18),
(f) that under section 14(3),
(g) that under paragraph (a) of section 18(1),
(h) that under paragraph (b) of section 18(1).

30

(6)

Any power of the Scottish Ministers to make an order, regulations or rules under this
Act—
(a) may be exercised so as to make different provision for different cases or
descriptions of case or for different purposes,

35

(aa) may be exercised so as to make provision for the delegation of functions, and
(b) without prejudice to subsection (7), includes power to make such incidental,
supplementary, consequential, transitory, transitional or saving provision
(including provision amending, repealing or revoking any enactment) as they
consider necessary or expedient.
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(7)

In connection with the coming into force of any provision of this Act the Scottish
Ministers may by order under this subsection make such provision as is mentioned in
paragraph (b) of subsection (6).

(9)

Any offence created by or under an order under section 1 or 18 is to be triable only
summarily, and no such order is to authorise the imposition on persons convicted of an
offence of—

5

(a) a term of imprisonment, or
(b) a fine exceeding level 3 on the standard scale.
28
10

Modification and repeal of enactments
(1)

Schedule 2, which modifies enactments, has effect.

(2)

The enactments specified in column 1 of schedule 3 are repealed to the extent specified
in column 2.

29
15

Short title and commencement
(1)

This Act may be cited as the Transport and Works (Scotland) Act 2007.

(2)

This section and section 27 come into force on the day after Royal Assent.

(2A) Section 26 comes into force at the end of the period of two months beginning with the
date of Royal Assent.
(3)

The remaining provisions of this Act come into force on such day as the Scottish
Ministers may by order appoint.
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SCHEDULE 1
(introduced by section 2(1))
MATTERS WITHIN SECTION 1

1

The construction, alteration, repair and maintenance of railways, tramways, trolley
vehicle systems and other transport systems within section 1(1)(a), waterways, roads,
watercourses, tunnels, bridges, buildings and other structures.

2

The carrying out of demolition or any other civil engineering or other works.

3

The acquisition of land, whether compulsorily or by agreement.

4

The creation and extinguishment of rights over land (including rights of navigation over
water and fishing rights), whether compulsorily or by agreement.

5

The abrogation and modification of agreements relating to land.

6

The conferring on persons providing transport services of rights to use systems
belonging to others.

7

The protection of the property or interests of any person.

8

The imposition and exclusion of obligations or of liability in respect of any acts or
omissions.

9

The making of agreements to secure the provision of police services.

10

The carrying out of surveys and the taking of soil samples.

11

The payment of compensation.

12

The charging of tolls, fares (including penalty fares) and other charges, and the creation
of offences in connection with non-payment (or in connection with a person’s failure to
give a name and address in accordance with provisions relating to penalty fares).

13

The making of byelaws by any person and their enforcement, including the creation of
offences.

14

The payment of rates.

15

The transfer, leasing, discontinuance and revival of undertakings.

16

The transfer of powers to construct or operate a transport system or inland waterway.

17

The submission of disputes to arbitration.

18

The imposition of requirements to obtain the consent of the Scottish Ministers or
another person.

5

10

15

20

25

30

SCHEDULE 2
(introduced by section 28(1))
MODIFICATION OF ENACTMENTS
Roads (Scotland) Act 1984 (c.54)
35

1

The Roads (Scotland) Act 1984 is amended as follows.

2

In section 7(9) (special roads)—
(a) the words from “Part IV” to “1945; and” are repealed, and
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(b) for the words “such schemes” substitute “schemes under this section”.
3

In Schedule 1 (procedure on orders and schemes)—
(a) in paragraph 5, for the words “paragraphs 6 and 19” substitute “paragraph 6”, and
(b) in paragraph 11, for the words “paragraphs 12 and 19” substitute “paragraph 12”.

5

New Roads and Street Works Act 1991 (c.22)
4

In section 27(3) (toll orders) of the New Roads and Street Works Act 1991, for the
words “, paragraphs 15 and 18 of Part III, and Part IV” substitute “and paragraphs 15
and 18 of Part III”.
SCHEDULE 3
(introduced by section 28(2))

10

REPEALS
Enactment
Harbours Act 1964 (c.40)
15

Extent of repeal
In section 18(4), the words from “and a harbour”
to “parliamentary procedure”
In section 44(1), the words from “(not being” to
“of that Act)”
Section 47(3)
In Schedule 3, paragraph 23

Docks and Harbours Act 1966 (c.28) Section 42(2)(a)
20

Roads (Scotland) Act 1984 (c.54)

Sections 5(5), 7(8), 76(4) and 77(3)
In Schedule 1, in each of paragraphs 7(1), 13(1)
and 14C the words “Subject to paragraph 19
below,”
In Schedule 1, paragraph 14D
In Schedule 1, in paragraph 18 the words “, but
without prejudice to paragraph 19 below”

25

In Schedule 1, paragraph 19
In Schedule 2, paragraphs 5 and 6
Pilotage Act 1987 (c.21)
30

Section 1(7) and (8)
In section 30(2), the words “to which subsection
(8) of that section applies”
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Enactment
Extent of repeal
New Roads and Street Works Act In Schedule 8, paragraphs 96(3) and 97
1991 (c.22)

5

Transport and Works Act 1992 In Schedule 3, paragraph 5(4)
(c.42)
Water Industry (Scotland) Act 2002 In schedule 7, paragraph 14(2) and (3)
(asp 3)
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This document relates to the Transport and Works (Scotland) Bill as amended at
Stage 2 (SP Bill 66A)

TRANSPORT AND WORKS (SCOTLAND) BILL
[AS AMENDED AT STAGE 2]
——————————

REVISED EXPLANATORY NOTES

CONTENTS
1.
As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised
Explanatory Notes are published to accompany the Transport and Works (Scotland) Bill as
amended at Stage 2.
INTRODUCTION
2.
These Explanatory Notes have been prepared by the Scottish Executive in order to assist
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have
not been endorsed by the Parliament.
3.
The Notes should be read in conjunction with the Bill. They are not, and are not meant to
be, a comprehensive description of the Bill. So where a section or schedule, or a part of a
section or schedule, does not seem to require any explanation or comment, none is given.
THE BILL
4.
The Bill takes forward the Scottish Ministers’ commitment of 4 May 2005 to the Scottish
Parliament to place the Scottish Ministers at the heart of an order-making process and thereby
avoid the need for private Bills for transport–related developments.
5.
The Bill also introduces, in response to the wishes of Parliamentary authorities,
provisions to replace special Parliamentary procedure for the determination of transport-related
developments and instead, aligning with the broad thrust of Parliament for a more proportionate
process, make the Scottish Ministers rather than the Scottish Parliament, in such circumstances,
the appropriate decision-making body.
COMMENTARY ON SECTIONS
6.

The Bill is in three parts:
•

Part 1: Orders authorising works etc. (which contains 23 sections and 1 schedule),

•

Part 2: Miscellaneous amendments (containing 4 sections), and
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•
7.

8.

Part 3: General (containing 3 sections and 2 schedules).

The contents of the Bill are summarised below:
•

Part 1 makes provision to enable the Scottish Ministers, under an order-making
power, to authorise transport developments and provides details of the procedure for
the making of orders.

•

Part 2 makes modifications to legislation relating to road and harbour developments,
bringing consistency to the authorisation process for transport developments. It also
establishes revised procedures for the making of Pilotage orders. A minor
modification is made to the Transport (Scotland) Act 2001 to enable the Scottish
Ministers to make grants and loans for the purchase of certain properties in
consequence of a transport development.

•

Part 3 describes how secondary legislation (orders, rules and regulations) will be
made. It also deals with modifications, repeals in respect, predominantly, of special
Parliamentary procedure and the commencement and short title of the Act.

The Bill impacts on a number of Acts but makes particular reference to:
•

the Harbours Act 1964

•

the Roads (Scotland) Act 1984

•

the Pilotage Act 1987

THE BILL – SECTION BY SECTION
PART 1 – ORDERS AUTHORISING WORKS ETC.
Power to make orders
Section 1: Orders as to transport systems and inland waterways
9.
Section 1(1)(a) gives the Scottish Ministers a power to authorise, by order, the
construction and operation, or matters connected with the construction and operation, of the
transport systems specified in the section. Section 22 provides a definition for each of the
transport systems.
10.
Section 1(1)(b) gives the Scottish Ministers a power to authorise, by order, the
construction and operation of an inland waterway. An inland waterway is defined in section 22
as including both natural and artificial waterways and therefore may include rivers, lochs and
canals.
Section 2: Subject-matter of orders under sections 1
11.
Section 2 provides details of the matters that can be contained within an order to provide
the necessary authority to give effect to a proposed development.
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12.
Subsection (1) introduces schedule 1 which contains a non-exhaustive list of matters that
may be contained within an order. Any matter within the proposed order would have to fall
within the legislative competence of the Scottish Parliament (see section 29 of the Scotland Act
1998).
13.
Subsection (2) allows an order to be made in relation to more than one scheme, system or
mode of transport. This means that an order could contain details of matters that might need to
take place at a number of locations in order for, for example, the creation of a system. The
subsection also permits an order to contain provisions relating to more than one mode of
transport.
14.
In order to give effect to a particular proposal in a particular location it may be necessary
to modify or amend other legislation. Subsection (3) provides the power to modify, amend or
exclude any enactment relating to the purpose of the order. The provision in question under an
order must be within devolved competence (see section 54 of the Scotland Act 1998) and
therefore it may not be possible to modify the law on reserved matters such as the law relating to
health and safety.
15.
Subsection (4) enables the Scottish Ministers to include within an order any provision
that they believe is necessary or expedient to give effect to an order or relevant earlier
legislation.
16.
Subsection (5) confirms that provision can be made in respect of fixed penalty notices for
discharging liability for offences. Subsection (6) provides a definition of “fixed penalty notice”.
17.
Subsection (7) means that a right of way cannot be extinguished unless either an
alternative right of way has been or will be created, or there is no requirement for an alternative
right of way.
Section 3: Crown land
18.
Section 3(1)(a) enables a right over or in Crown land (not in itself being a Crown right) to
be acquired through the order by compulsion with agreement from the appropriate authority.
The right over or in Crown land may, for example, relate to a third party right of access over
Crown land to provide access to a private dwelling. A right in Crown land can be acquired
compulsorily if the interest is owned other than by the Crown as stipulated under subsection (3)
and if the relevant Crown interest agrees, as set out in subsection (4).
19.
Subsection (1)(b) allows a right belonging to the Crown to be affected by any provision
in the Bill or an order made under the Bill with agreement from the appropriate authority
(excluding compulsory acquisition). Subsection (1)(c) enables a third party right in land in
which there is a Crown interest to be affected by section 18 of the Bill which enables the Scottish
Ministers to grant promoters access to land for surveying purposes in relation to a transport
proposal with agreement from the appropriate authority.

3
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Procedure for making orders
Section 4: Applications
20.
This section describes the process for the making of applications. Subsection (1) provides
the Scottish Ministers with the power to make on application an order. The application has to be
made in accordance with rules that will be made under this section.
21.
Subsection (2) provides details of the matters on which the Scottish Ministers can make
rules relating to the application, the documentation and information to be submitted in support of
the application, the notice and publication arrangements and the conduct, scope and manner of
the pre-application consultation.
22.
Subsection (3) enables the rules to require the Scottish Ministers to provide an opinion on
the information to be supplied with an application. This power could be exercised to scope the
environmental information required in connection with a development. The subsection also
covers publicity for that information.
23.
Subsection (4)(a) provides that the rules under the section can require compliance with
directions in relation to matters concerning relevant authorities providing information for a
project and pre-application consultation. Subsection (7) provides a non-exhaustive list of those
bodies who may be required to provide information.
24.
The ability for the Scottish Ministers to set fees for the making of applications is
contained within subsection (6).
Section 5: Cases where other Member States are affected
25.
This section clarifies the position in respect of the international obligations of the Scottish
Ministers to ensure that other Member States of the European Economic Area (which includes
the nations of the European Community plus Norway, Iceland and Lichtenstein) are notified of
developments that are likely to affect them or are provided with information on request if they
are likely to be significantly affected by any proposed development.
26.
Subsection (1) provides the Scottish Ministers with power to make rules regarding the
provision of information, the consultation process and how the Scottish Ministers will notify
other Member States of matters relating to their decision.
27.
Subsection (2) confirms the context for the actions of the Scottish Ministers, as described
within the rules. Subsection (3) provides the reference for which states constitute a Member
State.
Section 6: Orders made otherwise than on application
28.
This section enables the Scottish Ministers to make an order to allow them to take
whatever steps they believe are necessary or expedient to address the circumstances where a
promoter or operator fails to comply with the terms under which authorisation of an order has
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been given or a promoter or operator abandons or neglects the works subsequent to their
authorisation by an order. It also allows the Scottish Ministers to get rid of spent provisions in
an earlier order and to bring forward themselves an order to authorise the construction and
operation of works under section 1.
29.
Subsection (1) sets out the circumstances in which the Scottish Ministers may act.
Subsection (2) provides powers for the recovery of any costs incurred by the Scottish Ministers
in suspending or discontinuing any operations under subsection (1) or in addressing any
abandonment or neglect of any works. Subsection (3) provides details of the publication
arrangements to which the Scottish Ministers must adhere if they act under the powers of this
section.
Section 7: Model provisions
30.
This section enables the Scottish Ministers to issue and publish guidance to prospective
applicants on the provisions that may be incorporated within their draft orders. Subsection (2)
provides that different guidance may be issued for example to reflect the different circumstances
of different types of project.
Section 8: Objections
31.
Section 8 enables the Scottish Ministers to make rules in relation to objections made in
respect of an application for an order (subsection (1)(a)(i)) or when they are making an order
without an application being made to them (subsection (1)(a)(ii)). The power to make rules
includes the ability to make provision in relation to representations.
32.
Subsections (2) and (4) provide that the Scottish Ministers must take any objection into
consideration before deciding whether or not to make an order, unless they decide to hold an
inquiry or hearing, in which case, they must consider the report from the inquiry or hearing
before making an order. Subsection (3) enables the Scottish Ministers to disregard an objection
if it is withdrawn or they consider it to be frivolous or trivial or it relates to compensation.
Subsection (5) states that rules may allow the Scottish Ministers to waive some of the rules under
this section which would otherwise apply. In addition, the rules may allow the Scottish Ministers
to require compliance with certain rules which would not otherwise comply. Subsection (7)
enables the Scottish Ministers to make rules in respect of representations.
Section 9: Inquiries and hearings
33.
This section allows the Scottish Ministers to hold an inquiry or hearing into an
application or a proposal for an order. It obligates, under subsection (3), the Scottish Ministers
to hold an inquiry or hearing if it is requested by, and there is a valid objection from, a local
authority or National Park authority or Transport Partnership in whose area works would be
carried out, or a navigation authority affected by any works proposed by the order, or Network
Rail Infrastructure Limited (if the proposed works affect the construction or operation of a
railway) or someone subject to a compulsory purchase of their interest in land.
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Section 10: Procedure at inquiries and hearings
34.
This section allows the Scottish Ministers to make rules to regulate the proceedings of an
examination, which may take the form of an inquiry or hearing.
35.
Subsections (1) and (2) describe the matters which the rules may regulate. Subsections
(3) and (4) ensure that for consistency of approach particular provisions of the Local
Government (Scotland) Act 1973 which apply in respect of an inquiry or hearing under that Act
will apply in similar circumstances to an examination carried out under the provisions of the Bill.
36.
Subsection (5) requires the Council on Tribunals to be consulted on the making of any
rules under this section.
Section 11: Making or refusal of orders under section 1
37.
Subsection (1) provides for the circumstances to which this section relates namely when
an application for an order has been made or there has been a proposal for an order without an
application having been made.
38.
Subsection (2) provides the power to make an order with or without modifications or not
to make an order. Subsection (3) allows the Scottish Ministers not to make an order if they
believe that there is another means by which the object of the order could be achieved. It is
permissible under subsection (4) for the Scottish Ministers to make a determination to proceed
with certain elements of a proposal whilst making a separate determination in respect of, or
deferring consideration of, other matters within the application.
39.
In those instances when the Scottish Ministers propose to make substantial modifications
to an applicant’s proposal the Scottish Ministers are, under subsection (5), under a duty to notify
any person who is likely to be affected, to give that person a chance to make representations and
to consider those representations.
40.
Subsection (6) ensures that any order that is not subject to Parliamentary scrutiny comes
into force when notice of the determination is published in the Edinburgh Gazette.
Section 12: Publicity for making or refusal of order
41.
This section sets out the arrangements for the publicity for the making or refusal of an
order.
42.
A duty is placed on the Scottish Ministers to give notice to the persons as specified in
subsection (1) and to publicise the notice in the Edinburgh Gazette, which is the official
newspaper of record in Scotland and is the primary source for a range of official notices. The
information that must be contained within the notice is set out in subsection (2). Subsection (3)
ensures in those instances when there is a requirement for an order to be laid before the Scottish
Parliament that the notice must advise that the order cannot come into force unless the Scottish
Parliament by resolution approves the order.
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43.
Subsection (4), where it applies, also requires the notice to cover additional matters.
Those matters relate to consideration of the environmental statement, a definition of which is
provided within subsection (5).
44.
Subsection (6) amplifies the information that must be contained within a notice in respect
of certain environmental considerations. Subsection (7), supplemented by the definition in
subsection (9), states that subsection (4) applies in relation to projects in a class as listed in the
European Directives on the assessment of the effects of certain public and private projects on the
environment.
45.
Subsection (8) transposes an element of Directive 85/337/EEC (as amended by Directive
2003/35/EC, which provides for public participation in respect of plans and programmes relating
to the environment and amends with regard to public participation and access to justice Council
Directives 85/337/EEC and 96/61/EC) and means that any non-governmental organisation
promoting environmental protection and meeting any requirements under the law shall be
deemed to have an interest for the purposes of Article 10a(a) of Directive 85/337/EEC and rights
capable of being impaired for the purposes of Article 10a(b) of the Directive and shall be able to
challenge the substantive or procedural legality of decisions.
46.

Subsection (9) provides the appropriate references.

47.
Subsections (10) and (11) direct the Scottish Ministers to send a copy of their
determination notice containing such information as relates to the environmental statement to
persons who made an objection, those who made a representation or those that made both a
representation and an objection.
48.
Subsection (12)(a) directs, in those instances where the Scottish Ministers make a
determination on an application, the promoter to make arrangements to publish in a local
newspaper a copy of the Scottish Ministers’ determination, the reasons for the determination, the
matters taken into consideration and the extent of public participation in the process prior to the
decision and information as to the right of challenging the decision. Under subsection (12)(b) the
Scottish Ministers are obliged to publish similar information in respect of a development which
they have promoted.
49.
Once an order has been made the person who applied for the order or the Scottish
Ministers, if they have made an order without an application being made to them, must place
with the Scottish Parliament a copy of the order and such documentation as is described in
subsection (13)(a) and deposit with the local authority and the National Park authority within
whose area the proposed works are to take place a copy of the order and documents as described
in subsection (13)(b). Subsection (14) dis-applies subsection (13)(a) for developments of
national significance or otherwise considered by the Scottish Parliament under section 13.
50.
Subsection (16) places a duty on a relevant authority to make the deposited
documentation available for inspection by any person, free of charge at all reasonable hours.
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Section 13: “Developments of national significance” etc.: special procedure
51.
This section obliges the Scottish Ministers to seek an affirmative resolution for any order
containing provisions which authorise a national development as designated within the National
Planning Framework or if the order contains provisions which seek to amend a Private Act of the
Scottish Parliament. The section also permits the Scottish Ministers to seek, if they so wish, an
affirmative resolution for any order made under section 1.
52.
Subsections (4) and (5) place a duty on the Scottish Ministers to publish certain
information in the Edinburgh Gazette and a local newspaper once the Scottish Parliament has
decided whether to approve an order.
53.
Subsection (6) states that an order which seeks to amend, revoke or re-enact an
instrument laid before the Scottish Parliament will be subject to affirmative procedure only if the
order authorises works which constitute a different national development or amends a Private
Act of the Scottish Parliament or the Scottish Ministers so direct.
Consents etc. under other enactments
Section 14: Consents etc. under other enactments
54.
This section enables consents, permissions or licenses relevant to an application or
proposal to be considered and dealt with through an order. Subsection (3) provides for the
Scottish Ministers to make regulations in relation to consents which would not otherwise be
granted through the order under section 1. Subsections (4) and (5) set out what the Scottish
Ministers may cover in the regulations.
Section 15: Town and country planning
55.
This section enables the Scottish Ministers by way of an order under section 1 to grant
planning permission for a development. Subsection (2) makes an insertion into the Town and
Country Planning (Scotland) Act 1997 so as to cover land blighted by a development pursuant to
an order under section 1.
Miscellaneous
Section 16: Validity of orders under section 1
56.
This section provides details of how orders may be challenged. Subsection (1) sets out
the grounds of challenge and the period of time within which a challenge can be made.
Subsection (2) provides details of when the challenge period starts to run. Subsection (3)
describes how the Court of Session may act in relation to any challenge made and subsection (4)
confirms that any challenge can only be made within the designated 42 day period as described
in subsections (1) and (2).
Section 17: Power of certain bodies to apply for, or object to, order under section 1
57.
This section clarifies the powers of certain bodies to apply for or object to an order.
Subsection (1) confirms that any body which has a current power to promote or oppose a Bill
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whether in the Scottish Parliament or the Parliament of the United Kingdom will also have a
similar power in respect of an order made under the Bill. This ensures that there is no gap in the
powers of such bodies.
58.
Section 17 of the Transport Act 1962 was amended by the insertion of subsection (1A) by
the Scotland Act 1998 (Cross Border Public Authorities)(Adaption of Functions etc.) (No 2)
Order 2000 and provides that the British Waterways Board may, with the consent of the Scottish
Ministers, promote and oppose Bills in the Scottish Parliament. Section 17(1) makes equivalent
provision in respect of the UK Parliament. Section 17(3) of the Bill enables the British
Waterways Board to promote or object to an order without the consent of the Scottish Ministers.
59.
Subsection (4) states that any other person may apply for or object to an order. The
statement clarifies that the section is merely enabling in respect of the bodies covered by it and
so it does not limit the powers of other persons to apply for or oppose an order.
Section 18: Access to land
60.
Subsection (1)(a) permits the Scottish Ministers to set up a regime to authorise
prospective applicants to access land for the purposes of informing an application for an order.
61.
There are a number of matters described in a non-exhaustive list at subsection (2) that the
Scottish Ministers may cover in an order providing the access regime. These matters might
include establishing criteria as to whether the prospective applicant is a fit and proper person that
is acting in good faith and has a genuine reason for wishing to seek access to the land; the
manner and notification of application; and permitting the person who wishes to enter the land
and the person whose land may be entered an opportunity to make representations.
62.
The Scottish Ministers may consider under subsection (2)(a)(vi) attaching conditions and
limitations to any authorisation. That is so as to ensure that the person entering land conducts
their business in a safe and secure manner and that entry is planned in a manner that takes full
cognisance of the interests that prevail on that land i.e. on agricultural land cropping and lambing
times for instance would need to be factored into the times and duration of entry, similarly entry
to land on which rail or other operations are conducted might mean that particular conditions of
entry will apply. The Scottish Ministers may make provision within the rules for statutory
undertakers who are considered worthy of special protection against the prospective promoter
taking access to land on which the undertakers have apparatus.
63.
Under subsection (2)(a)(x) and (b)(vii) provision may be made that if the person whose
land is affected refuses entry a prospective promoter may make an application to a Sheriff for a
warrant to enter the land.
64.
Subsection (1)(b) permits also the Scottish Ministers by order to enter land and
subsection (2)(b) describes in a non-exhaustive list matters that the Scottish Ministers may
contain within an order providing such an access regime.
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Section 18A: Acquisition of land by agreement
65.
This section enables a promoter, which includes the Scottish Ministers, of an order under
section 1 to acquire a third party’s land, provided that the third party enjoys a qualifying interest
and where the use of the third party’s land is or will be seriously affected by the carrying out of
the construction or operation of the works authorised by the section 1 order.
66.
Subsection (2) gives power to a promoter to acquire land by agreement in advance of
works authorised by an order, whereas subsection (1) gives power once works or operations have
commenced. Subsection (3) provides details of a qualifying interest which comprises not only an
interest in domestic property but also in relevant agricultural and limited business premises.
Subsection (4) states that the power to acquire land which is seriously affected by the
construction of works cannot be exercised unless the acquisition begins before the project is
brought into use and the power to acquire land which is affected by the use of the project cannot
be exercised unless the acquisition is begun within one year of the project being brought into use.
67.
Subsection (5) states that the power provided by section 18A only applies if a promoter
does not already have the necessary power to acquire land by agreement.
Section 19: Service of notices and other documents
68.
This section provides details of how a notice or a document can be served and on whom it
should be served. Subsections (1)(c) and (2) set the context within which documents can be
communicated electronically. Subsection (4) describes the proper address for the serving of
notices by post. In those instances where the proper address cannot be ascertained and the matter
relates to an interest in, or to the occupier of, land, subsection (5) provides for a notice to be
addressed to either the owner or as the case may be the occupier and left with a person resident
or employed on the land or affixed to a building or object on the land.
Section 20: Annual report
69.
The section places the Scottish Ministers under a duty to prepare an annual report, by 1st
October each year, of the operation of the order-making process. Subsection (2) provides details
of some of the matters that are to be contained within the report. Under subsection (3) a copy of
the report is to be laid in the Scottish Parliament as well as being published.
Section 21: Orders under the Light Railway Act 1896
70.
The section ensures that an order for the purposes of constructing or operating a light
railway that previously would have been made under the Light Railways Act 1896 can no longer
be made by the Scottish Ministers under that Act.
Section 22: Interpretation
71.
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PART 2: MISCELLANEOUS AMENDMENTS
Section 23: Amendment of Roads (Scotland) Act 1984
72.
Subsection (2) through the insertion of new section 143A obligates the Scottish Ministers
to seek an affirmative resolution from the Scottish Parliament in respect of an order authorising
any future road developments that constitute a national development or when the Scottish
Ministers so direct. The new section 143A provides the definition of a national development and
identifies the instruments to be subject to affirmative procedure. It also provides that an order
which seeks to amend, revoke or re-enact an instrument laid before the Scottish Parliament will
only be subject to affirmative procedure if the Scottish Ministers so direct.
73.
Subsection (2B) ensures that when an order is subject to affirmative procedure the public
are to be informed that the instrument cannot come into force until and unless approval is given
by the Scottish Parliament.
74.
Subsection (3) inserts a new paragraph 1A to Schedule 2 of the Roads (Scotland) Act
1984 which details the publicity arrangements of any roads order or scheme that has been
approved by the Scottish Parliament.
Section 24: Amendment of Harbours Act 1964
75.
Subsection (2) through the insertion of new section 54A obligates the Scottish Ministers
to seek an affirmative resolution from the Scottish Parliament in respect of an order authorising
any future harbour developments that constitute a national development. It also provides the
Scottish Ministers within subsection (2)(b) with the discretion to seek Parliamentary approval, by
means of an affirmative procedure, for any other harbour scheme. Section 54A(5) provides that
when a harbour order seeks to amend, revoke or re-enact an instrument laid before the Scottish
Parliament the order will be subject to affirmative procedure only if the order authorises work
constituting a national development different to that authorised by the original instrument, or the
Scottish Ministers so direct.
76.
Subsection (3) describes changes to the Act as a consequence of the insertion of section
54A. The insertion at sub-paragraph (1D) of paragraph 18 adds a harbour authority to the list of
statutory objectors, but only where they are not the applicant, in respect of an application for a
harbour revision or empowerment order. The insertions to sub-paragraph (2) of paragraph 24 and
the insertion of the new sub-paragraph (3) provide details of the publicity arrangements for a
harbour order that has been approved by the Scottish Parliament. The insertions to sub-paragraph
(4) of paragraph 28 add a harbour order authority to the list of statutory objectors in respect of a
harbour revision order where the order is to be made by the Scottish Ministers of their own
motion. The addition of the new sub-paragraph (3) of paragraph 31 provides details of the
publicity arrangements for a harbour revision order made by the Scottish Ministers of their own
motion.
77.
Subsection (4) makes changes to paragraph 3 of Schedule 4 so as to ensure that the
objections of a harbour authority, as a statutory objector, to a harbour re-organisation scheme
cannot be dealt with by means of correspondence; there must always be a statutory right to an
inquiry or hearing.
11
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Section 25: Amendment of Pilotage Act 1987
78.
This section introduces a new section 1A into the Pilotage Act 1987 to improve
notification provisions and permit the Scottish Ministers in those cases where there are
unresolved objections to a proposal to determine the procedure for detailed consideration of
those objections.
79.
The new subsection (1) details the notification provisions. The Scottish Ministers must
before making an order give notice by advertisement in at least one newspaper (subsection
(1)(a)(i)) and the Edinburgh Gazette (subsection (1)(a)(ii)). The Scottish Ministers are also
obliged to provide a copy to any other persons that might be affected. This may include parties
who are engaged in shipping movements but who may not have access to a local newspaper or
the Edinburgh Gazette.
80.
The new subsection (2) details the notification provisions that are to apply when a
harbour authority which is not a competent harbour authority (i.e. a harbour authority which has
statutory powers in relation to the regulation of shipping movements and the safety of navigation
within its harbour and whose harbour falls wholly or partly within an active former Pilotage
district) makes an application to the Scottish Ministers to be a competent harbour authority. The
notification provisions require the harbour authority to give notice by advertisement in at least
one newspaper (paragraph (a)(i)) and the Edinburgh Gazette (paragraph (a)(ii)). The harbour
authority is also obliged to provide a copy to any other persons that might be affected. This may
include parties who are engaged in shipping movements but may not have access either to a
local newspaper or the Edinburgh Gazette.
81.
The new subsection (3) provides details of the content of the notice. The notice must
contain a summary of the proposed order, the place where a copy may be inspected and specify a
time period of at least 42 days during which affected persons will have an opportunity to make
an objection.
82.
The new subsection (4) provides a statutory right for a public local inquiry or hearing
when a harbour authority affected by the proposal raises an objection. Subsection (5) provides
that any other objections unless they are considered frivolous or trivial are to be considered at an
inquiry, hearing or by written representation. Subsections (5A) and (5B) state that certain
provisions of the Local Government (Scotland) Act 1973 which apply in respect of an inquiry
under that Act will apply in similar circumstances to an inquiry or hearing carried out under the
Pilotage Act 1987.
83.
Following consideration of a report from an inquiry or hearing or of written
representations, as the case may be, the Scottish Ministers under the new subsection (6) may
either make the order as proposed, make the order with modifications or decide not to make the
order.
84.
The new subsection (7) provides for public notification that the order has been made. It
also places a duty to notify those persons who received a copy of the original notice that was
issued under the provisions of subsections (1) and (2).
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85.
The new subsection (8) provides for the detail that must be contained within the notice
notifying the making of an order.
Section 26: Amendment of Transport (Scotland) Act 2001
86.
This section inserts new subsections (1A) and (1B) into section 70 of the Transport
(Scotland) Act 2001.
87.
New subsection (1A) allows the Scottish Ministers to make a grant or loan in respect of
the purchase of eligible properties the use or enjoyment of which are or may be seriously
affected by the construction or operation of a development authorised under section 1 of this Bill
or by a development authorised through earlier legislation but which, had it been in place at the
time, could have been authorised by provisions within this Bill.
88.
New subsection (1B) provides a definition of qualifying interest which comprises not
only an interest in domestic property but also I relevant agricultural property and in certain cases
in other non-domestic property
PART 3: GENERAL
Section 27: Further provision as regards rules, regulations and orders
89.
Subsection (3) provides that an order made under section 12(18), 18(1) or 29(3) must be
subject to affirmative procedures if the order seeks to modify primary legislation.
90.
Subsection (6) provides the Scottish Ministers with powers for sub-delegation of
functions and powers to make incidental, supplemental, consequential, transitional, transitory or
saving provisions. That, with the powers in subsection (7), allows the Scottish Ministers to make
provision for ancillary matters and to enable unforeseen circumstances to be addressed which
may arise following the enactment of the Bill without having to have recourse to primary
legislation. The scope of the power is restricted. It can only be used to make provisions which
are of an incidental, supplemental, consequential, transitional, transitory or saving nature.
Section 28: Modification and repeal of enactments
91.
Subsection (1) indicates that schedule 2 to the Bill contains a list of enactments that are
modified by the Bill.
92.
Subsection (2) indicates that schedule 3 to the Bill contains a list of enactments that are
repealed by the Bill.
Section 29: Short title and commencement
93.
Subsection (1) provides the short title, which is the name by which the Bill if enacted
may be cited.
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94.
Subsection (2) deals with commencement of sections 27 and 29. Subsection (2A)
provides for section 26 to come into force two months after the date of Royal Assent. It is for the
Scottish Ministers, as explained in subsection (3), to make provision commencing the remaining
provisions of the Act.
SCHEDULES
Schedule 1: Matters within section 1
95.
The schedule contains a non-exhaustive list of the matters that may be addressed within
an order made under section 1.
Schedule 2: Modification of enactments
96.
The schedule contains consequential modifications to earlier Acts in order to give effect
to the provisions of the Bill.
Schedule 3: Repeals
97.
The schedule details the repeals within various enactments that are necessary to dis-apply
special Parliamentary procedure in respect of road and harbour developments and pilotage.
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TRANSPORT AND WORKS (SCOTLAND) BILL
——————————

REVISED DELEGATED POWERS MEMORANDUM

PURPOSE
1.
This memorandum which has been revised subsequent to Stage 2 consideration of the Bill
has been prepared by the Scottish Executive in accordance with Rules 9.4A and 9.7.10 of the
Parliament’s Standing Orders, in relation to the Transport and Works (Scotland) Bill. It describes
the purpose of each of the subordinate legislation provisions in the Bill and outlines the reasons
for seeking the proposed powers. This memorandum should be read in conjunction with the
Explanatory Notes and Policy Memorandum for the Bill.
OUTLINE AND SCOPE OF THE BILL
2.
The Bill takes forward the Scottish Ministers’ commitment of 4 May 2005, to the Scottish
Parliament, to place the Scottish Ministers at the heart of an order-making process and thereby
avoid the need for Private Bills for transport–related developments.
3.
The Bill also introduces, in response to the wishes of the Parliamentary authorities,
provisions to replace special Parliamentary procedure for the determination of unresolved
objections for transport-related developments. Aligning with the broad thrust of the Scottish
Parliament for a more proportionate approach to the determination and authorisation of
transport-related matters, the Bill makes the Scottish Ministers rather than the Scottish
Parliament, in such circumstances, the appropriate decision-making body.
4.

5.

The Bill is in three parts:
x

Part 1: Orders authorising works etc. (which contains 23 sections and 1 schedule),

x

Part 2: Miscellaneous amendments (containing 4 sections) and

x

Part 3: General (containing 3 sections and 2 schedules).

The contents of the Bill are summarised below:
x

Part 1 makes provision to enable the Scottish Ministers, under an order-making
power, to authorise transport developments and provide details of the procedure for
the making of orders.

x

Part 2 makes modifications to legislation relating to road and harbour developments.
It also establishes revised procedures for the making of Pilotage orders. A

SP Bill 66A–DPM

1

Session 2 (2007)
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modification is made to existing legislation to enable the Scottish Ministers to make
grants and loans for an additional purpose.
x

Part 3 describes how secondary legislation (orders, rules and regulations) will be
made. It also deals with modifications and repeals predominantly in respect of
special Parliamentary procedure, and with commencement and the short title of the
Act.

DELEGATED POWERS
6.
The Bill confers powers on the Scottish Ministers to make orders, rules and regulations in
relation to a range of matters dealt with in the Bill. The powers conferred by the Bill are, for the
most part, either of a technical and procedural nature or relate to matters which because of their
character require a flexible approach and thus are more appropriate to be dealt with by
subordinate legislation.
7.
In deciding whether to adopt negative or affirmative resolution procedure, careful
consideration has been given to the degree of Parliamentary scrutiny that is felt to be required for
the orders, rules and regulations, balancing the need for the appropriate level of scrutiny with the
need to avoid using up Parliamentary time unnecessarily. Affirmative procedure is used for
authorising orders relating to developments of national significance (the position for other orders
authorising a transport related development is discussed under section 1). Affirmative procedure
is also generally applied where the order, rule or regulation making powers allow for the
modification of primary legislation or where there is significant interest. In certain
circumstances, when for instance establishing the initial regulations or rules, affirmative
procedure is used only in the first instance with negative resolution applied for any subsequent
modifications. This approach permits appropriate Parliamentary scrutiny of the initial framework
for regulations and rules whilst permitting a proportionate response for any subsequent changes
to the rules in the light of operational practice. Not all instruments have Parliamentary procedure
applied to them – for example, commencement orders will not require procedure in the Scottish
Parliament (unless modifying primary legislation). Some other enabling powers are deemed not
unusual or significant enough to justify affirmative procedure and therefore the negative
procedure will apply when those powers are exercised.
8.
The Executive has noted comments on its initial Delegated Powers Memorandum
(published 27 June 2006) and has included in this memorandum information on subordinate
legislation powers attracted by section 10 or affected by sections 23, 24 and 25. It should be
noted that the power referred to in section 10 already sits in section 210 of the Local Government
(Scotland) Act 1973; similarly the powers affected by sections 23, 24 and 25 already exist
within, respectively, the Roads (Scotland) Act 1984, the Harbours Act 1964 and the Pilotage Act
1987 and in each case when these powers are exercised it will be those enabling powers which
are cited not the enabling powers under the Bill.
9.
The Bill provides the Scottish Ministers with powers to make incidental, supplemental,
consequential, transitional, transitory or saving provisions. That allows the Scottish Ministers to
make provision for ancillary matters and to enable unforeseen circumstances to be addressed
which may arise following the enactment of the Bill without having to have recourse to primary
legislation. The scope of the power is restricted. It can only be used to make provisions which
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are incidental, supplemental, consequential, transitional, transitory or saving in relation to the
order, rules or regulations being made. Accordingly it can only arise in the context of the
exercise of powers under the Bill and so its exercise will be for the purposes of or in
consequence of, those powers in the Bill. The Bill also enables an order, regulations or rules to
make provision for the delegation of functions.
10.
It should be noted that where negative procedure would otherwise apply it will become
affirmative where an instrument amends primary legislation. This change of procedure however
will not apply to an order under section 1(1), unless that order amends a Private Act of the
Scottish Parliament. Orders under section 1(1) are exempt, aside from where they amend Private
Acts, as amendments to legislation are likely to be specific to the transport project involved
rather than of general application. Where a later order under section 1 modifies an earlier order
which was subject to affirmative procedure the later order will also be subject to affirmative
procedure if it authorises works for a different national development, or it modifies a Private Act
of the Scottish Parliament, or the Scottish Ministers so direct.
11.
All draft rules, regulations and relevant orders will be subject to consultation prior to their
making.
12.
In addition to the powers outlined below the Bill also contains a number of direction
making powers. It is considered that these are of an executive rather than legislative nature and
as such they are not detailed in the memorandum.
THE BILL
Section 1: Orders as to transport systems and inland waterways
Relevant provision:
Power conferred on:
Power exercisable by:
Parliamentary procedure:

Section 1
The Scottish Ministers
Order made by Statutory Instrument
Depending on circumstance, either affirmative resolution of the
Scottish Parliament or no Parliamentary procedure

13.
Section 1 provides the Scottish Ministers with power to make an order relating to the
construction or operation of a specified transport system or an inland waterway. Section 2 (with
schedule 1) provides a non-exhaustive list of matters which can be covered in such an order.
Paragraphs 12 and 13 of schedule 1 provide for criminal offences but any such offence will be
subject to the limitations in section 27(9).
Reason for taking power
14.
The purpose of the power is to fulfil the commitment given to the Scottish Parliament to
place the Scottish Ministers at the heart of an order-making process for the authorisation of any
future transport system. Without taking the power there would be no means of giving effect to
the stated aim of the Scottish Parliament. Each application for authority to construct or operate a
specified transport system will have particularities that are not common to other such similar
systems and therefore the order has to be specific to the circumstance. The section has to be read
with section 2 (which, with schedule 1, describes details of what the order may contain), section
3
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4 (the form and manner of an application for an order), section 6 (the means by which the
Scottish Ministers can instigate and promote orders), section 11 (which details the process of
making, or not making, orders) and section13 (which details the relationship to the National
Planning Framework and the authorisation process for orders that relate to developments of
national significance and those which do not).
15.
An affirmative procedure will be used for developments of national significance, and this
procedure ensures that the substance of the order will be subject to Parliamentary scrutiny and
approval. For developments that are not of national significance no Parliamentary procedure is
proposed, which ensures conformity of approach with other non-national transport developments
such as roads. There are however two exceptions. The first is that any order which seeks to
amend a Private Act of the Scottish Parliament must be subject to an affirmative resolution and
secondly the Scottish Ministers have the discretion to seek an affirmative procedure for orders
that are not designated within the National Planning Framework as being of national significance
and the Scottish Ministers may use such a procedure, for example, in respect of a novel guided
transport system.
Section 4: Applications
Relevant provision:
Power conferred on:
Power exercisable by:

Section 4(2)
The Scottish Ministers
Rules made by Statutory Instrument
Parliamentary procedure: Affirmative resolution by the
Scottish Parliament in the first instance, negative thereafter
(unless amending an Act, in which case, affirmative)

16.
Section 4(2) provides the Scottish Ministers with power to make rules relating to the form
of an application, the documentation and information to be submitted in support of the
application, the notice and publication arrangements and the conduct, scope and manner of the
pre-application consultation. This power extends, by virtue of section 6(4), to allow the Scottish
Ministers to make such rules as they consider appropriate in relation to orders that they propose
to make under section 6 and to allow prescription of relevant matters under paragraphs (b) and
(c) of section 6(3).
17.
Subsection (4) provides that the rules under the section can require compliance with
directions in relation to matters concerning relevant authorities providing information for a
project and pre-application consultation. Subsection (7) provides a non-exhaustive list of those
bodies who may be required to provide information.
18.
The power for the Scottish Ministers to set fees for the making of applications is
contained within subsection (6).
Reason for taking power
19.
The Scottish Ministers want to be assured that the rules will ensure the production of all
necessary and pertinent information in support of an application. The rules will also set out the
conduct and manner of consultation by promoters as well as any fees charged for the making of
an application. These are important matters that will have a bearing on the effectiveness of the
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process and will therefore need to be kept under constant review: the application of rules ensures
sufficient flexibility to respond to changing circumstances and to make changes quickly in the
light of operational experience without the need for primary legislation. Rules also allow detailed
administrative arrangements to be kept up to date within the basic structures and principles set
out in the primary legislation of the Bill.
20.
The details of the information required in support of an application and the manner by
which that information is compiled and transmitted are such that the matters ought to be
addressed by rules rather than primary legislation. The rules will be subject to affirmative
resolution by the Scottish Parliament in the first instance and negative resolution thereafter
unless the rules seek to amend an Act in which case affirmative resolution would apply.
Section 8: Objections
Relevant provision:
Power conferred on:
Power exercisable by:
Parliamentary procedure:

Section 8(1)
The Scottish Ministers
Rules made by Statutory Instrument
Affirmative resolution by the Scottish Parliament in the first
instance, negative thereafter (unless amending an Act, in which
case, affirmative)

21.
Section 8(1) provides the Scottish Ministers with power to make rules in relation to
objections made in respect of an application for an order (subsection (1)(a)(i)) or when they are
making an order without an application being made to them (subsection (1)(a)(ii))). By virtue of
subsection (7), this power to make rules includes the ability to make provision in relation to
representations.
Reason for taking power
22.
The Scottish Ministers are obliged to take into account objections before deciding
whether or not to make an order. A person may also want to put representations (not amounting
to an objection) in front of the Scottish Ministers in connexion with their consideration of a
project. Therefore it is important that the process of making objections and representations is
clearly specified and as straightforward as possible so as to encourage those who wish to, to
make a valid objection, while ensuring that the objection is meaningful and useful. It is also
necessary to specify a time period in which objections and representations can be made. These
matters are best addressed in secondary legislation so that any changes to, for instance, the
manner of, or the time period within which to make objections can be made to reflect operational
experience without having recourse to primary legislation. The rules will be subject to
affirmative resolution by the Scottish Parliament in the first instance and negative resolution
thereafter unless the rules seek to amend an Act in which case affirmative resolution would
apply.

5
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Section 10: Procedure at inquiries and hearings
Relevant provision:
Power conferred on:
Power exercisable by:
Parliamentary procedure:

Section 10(1)
The Scottish Ministers
Rules made by Statutory Instrument
Affirmative resolution by the Scottish Parliament in the first
instance, negative thereafter (unless amending an Act, in which
case, affirmative)

23.
This section provides the Scottish Ministers with power to make rules to regulate the
proceedings of an examination.
24.
Subsections (1) and (2) describe the matters which the rules may regulate. Subsection (5)
requires the Council on Tribunals to be consulted on the making of any rules under this section.
Reason for taking power
25.
Though there are existing procedures for the conduct of an examination in relation to a
planning appeal, a roads inquiry and a public local inquiry there are no rules that specifically
relate to the conduct of an examination of matters relating to developments that are to be
authorised under this proposed process. The intention is to establish a clear set of rules that
address these specific needs ensuring that there is an appropriate level of flexibility afforded to
reporters in the conduct of the examination. These are detailed matters that will require extensive
consultation with practitioners, particularly the Council on Tribunals, and are therefore more
suited to being set out in subordinate legislation rather than in the Bill itself. The rules will be
subject to affirmative resolution by the Scottish Parliament in the first instance and negative
resolution thereafter unless the rules seek to amend an Act in which case affirmative resolution
would apply.
Relevant provision:
Power conferred on:
Power exercisable by:

Section 10(3) and (4)
The Scottish Ministers
Regulations made by Statutory Instrument (under Section 210
of the Local Government (Scotland) Act 1973)
Parliamentary procedure: No procedure provided by the Local Government (Scotland)
Act 1973
26.
Subsection (3) attracts subsections (2) and (4) to (8) of section 210 of the Local
Government (Scotland) Act 1973 so that they apply to an inquiry held under section 9 of this
Bill. Section 210(7) of the 1973 Act enables the Scottish Ministers to make orders as to expenses
incurred by the Scottish Ministers and those who are party to the inquiry. This power is
considered not to have a legislative character and is not considered further. Section 210(7B) of
the 1973 Act enables the Scottish Ministers by regulations to prescribe a standard daily amount
for the expenses of holding an inquiry for any description of inquiry. Any exercise of that power
under the 1973 Act is accordingly attracted to an inquiry under section 9 of the Bill if such an
inquiry is included in the description of inquiries covered by the regulations.
27.
Subsection (4) attracts subsections (6) to (8) of section 210 of the Local Government
(Scotland) Act 1973 so that they apply to a hearing held under section 9(2) of this Bill.
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Reason for taking power
28.
Subsections (3) and (4) ensure that for consistency of approach those matters relating to
expenses which apply under the Local Government (Scotland) Act 1973 in respect of an inquiry
under that Act will apply in similar circumstances to an examination carried out under the
provisions of the Bill.
Section 12: Publicity for making or refusal of order
Relevant provision:
Power conferred on:
Power exercisable by:
Parliamentary procedure:

Section 12(18)
The Scottish Ministers
Order made by Statutory Instrument
Affirmative resolution by the Scottish Parliament in the first
instance, negative thereafter (unless amending an Act, in which
case affirmative).

29.
This section provides the Scottish Ministers with power, by order, to designate that
certain persons should receive a notice informing them of the determination of the Scottish
Ministers in respect of the making or not making of an order authorising a development.
Reason for taking power
30.
The intention is to ensure that all appropriate parties are informed of the determination of
the Scottish Ministers. Under the Bill the applicant and any relevant objectors will receive a
notice. A notice will also be placed in the Edinburgh Gazette and a local newspaper. The power
provides the flexibility to require the Scottish Ministers to inform other interested parties in
particular circumstances. The order will be subject to affirmative resolution by the Scottish
Parliament in the first instance and negative resolution thereafter unless the order seeks to amend
an Act in which case affirmative resolution will apply.
Section 14: Consents etc. under other enactment
Relevant provision:
Power conferred on:
Power exercisable by:
Parliamentary procedure:

Section 14(3)
The Scottish Ministers
Regulations made by Statutory Instrument
Affirmative resolution by the Scottish Parliament in the first
instance, negative thereafter (unless amending an Act, in which
case, affirmative)

31.
This section enables other consents, permissions or licences relevant to applications or
proposals for orders under section 1 to be appropriately dealt with as a result of the new
authorisation procedure. Subsection (3) provides for the Scottish Ministers to make regulations
in relation to appropriate consents which would not otherwise be dealt with through an order
under section 1. Subsections (4) and (5) set out what the Scottish Ministers may cover in the
regulations.

7
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Reason for taking power
32.
This power will, for example, avoid duplication of procedures under different consent
regimes by allowing other matters to be dispensed with, where appropriate, in view of the
authorisation by an order under section 1 or for the matter to be deemed to be granted as part of
the process, or for procedures to be assimilated. The intention is that any specific public scrutiny
regarding pertinent permissions, licences or consents can take place as part of the general
scrutiny by the independent reporter of the application as a whole rather than separately (e.g.
through the local authority). The section provides that the Scottish Ministers may make
regulations which specify particular permissions, licences and consents which may be dealt with
through the new authorisation process, and/or which may be granted through a particular
procedure that assimilates otherwise disparate procedures.
33.
The Scottish Ministers will wish to consult with the persons who are responsible for the
granting of permissions, licences and consents as to the detail of the regulations and to have
sufficient flexibility to make changes to the regulations, in the light of operational experience, to
extend or contract the permissions, licences and consents that may be covered. For these reasons,
these matters are more appropriately set out in subordinate legislation. The expectation is that the
initial regulations will be comprehensive, setting and establishing the framework for any
subsequent modifications and therefore it is proposed that the regulations will be subject to
affirmative resolution by the Scottish Parliament in the first instance and negative resolution
thereafter, unless the order seeks to amend an Act in which case affirmative resolution will
apply.
Section 18: Access to land
Relevant provision:
Power conferred on:
Power exercisable by:
Parliamentary procedure:

Section 18(1)(a)
The Scottish Ministers
Order made by Statutory Instrument
Affirmative resolution by the Scottish Parliament in the first
instance, negative thereafter (unless amending an Act, in which
case, affirmative)

34.
Subsection (1)(a) permits the Scottish Ministers to set up a regime by order to authorise
prospective applicants to access land for the purposes of informing an application for an order.
35.
There are a number of matters described in a non-exhaustive list at subsection (2)(a) that
the Scottish Ministers may cover in an order providing the access regime. These matters might
include establishing criteria as to whether the prospective applicant is a fit and proper person that
is acting in good faith and has a genuine reason for wishing to seek access to the land; the
manner and notification of application; and permitting the person who wishes to enter the land
and the person whose land may be entered an opportunity to make representations.
36.
The Scottish Ministers may consider under subsection (2)(a)(vi) attaching conditions and
limitations to any authorisation. That is so as to ensure that the person entering land conducts
their business in a safe and secure manner and that entry is planned in a manner that takes full
cognisance of the interests that prevail on that land, for example, on agricultural land cropping
and lambing times would need to be factored into the times and duration of entry, similarly entry
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to land on which rail or other operations are conducted might mean that particular conditions of
entry will apply. The Scottish Ministers may make provision within the order for statutory
undertakers with apparatus in land who are considered worthy of special protection against the
prospective promoter taking access to land in which they have apparatus.
37.
Under subsection (2)(a)(x) if the person whose land is affected refuses entry a prospective
promoter may apply to a sheriff for a warrant to enter the land. Under subsection 2(a)(xi) a
criminal offence may also be created for wilfully obstructing entry. Such an offence is subject to
the limitations in section 27(9).
Reason for taking power
38.
The order under this power will provide the detail to what is a complex matter addressing
the operational needs of the promoter and the interests of the land owner. It is not considered
appropriate for primary legislation to contain such detail. It is for those reasons that the order
will be subject to an affirmative procedure in the first instance and a negative thereafter, unless
the order seeks to amend an Act in which case affirmative resolution will apply.
Relevant provision:
Power conferred on:
Power exercisable by:
Parliamentary procedure:

Section 18(1)(b)
The Scottish Ministers
Order made by Statutory Instrument
Affirmative resolution by the Scottish Parliament in the first
instance, negative thereafter (unless amending an Act, in which
case, affirmative)

39.
Subsection (1)(b) permits also the Scottish Ministers by order to enter land and
subsection (2)(b) describes in a non-exhaustive list matters that the Scottish Ministers may
consider in connection with, or contain within, an order providing access.
Reason for taking power
40.

A similar consideration to that given previously for section 18(1)(a) applies.

Section 23: Amendment of Roads (Scotland) Act 1984
Relevant provision:

Section 23(2), introducing section 143A of the Roads (Scotland)
Act 1984
Power conferred on:
The Scottish Ministers
Power exercisable by:
Order or scheme made or confirmed by Statutory Instrument
Parliamentary procedure: Affirmative resolution by the Scottish Parliament
41.
Subsection (1)(a) and (aa) of section 143A of the Roads (Scotland) Act 1984, as inserted
by section 23(2), provides that an order made under section 5 of the 1984 Act in respect of a
trunk road or a scheme made or confirmed under section 7 of that Act in respect of a special
road will be subject to an affirmative procedure if the trunk road or road scheme is designated as
a development of national significance within the National Planning Framework. Section
143A(1)(b) enables any road development pursuant to those powers not designated as a national
development to be subject to an affirmative procedure, if the Scottish Ministers so direct.
9
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Reason for taking power
42.
The power has been taken so as to ensure that there is consistency in all order-making
processes for transport developments. The authorisation of all developments of national
significance, whether they are roads, railways, other guided transport or inland waterway
developments, will all be subject to affirmative resolution. A discretionary power has been given
to the Scottish Ministers to use in those cases where the development does not feature within the
National Planning Framework but which the Scottish Ministers believe, for whatever reason,
should be subject to an affirmative procedure. Where an order or scheme modifies an earlier
such instrument which was subject to affirmative procedure the later instrument will also be
subject to affirmative procedure if the Scottish Ministers so direct.
Section 24: Amendment of Harbours Act 1964
Relevant provision:

Section 24(2), introducing section 54A of the Harbours Act
1964
Power conferred on:
The Scottish Ministers
Power exercisable by:
Orders made by Statutory Instrument
Parliamentary procedure: Affirmative resolution by the Scottish Parliament
43.
Subsections (1)(a) and (b), (2)(a) and (4) of section 54A of the Harbours Act 1964, as
inserted by section 24(2), provide that a harbour revision order made under section 14 or 15 of
the 1964 Act, or a harbour empowerment order made under section 16 of that Act will be subject
to an affirmative procedure if the harbour development is designated as a development of
national significance within the National Planning Framework. Subsection (2)(b) enables any
harbour revision or harbour empowerment order in respect of a development not designated as a
national development to be subject to an affirmative procedure, if the Scottish Ministers so
direct.
44.
Section 24(3) describes changes to the 1964 Act as a consequence of the insertion of
section 54A and provides details of the publicity arrangements for a harbour order that has been
approved by the Scottish Parliament. Section 24(4) amends the procedure within Schedule 4 to
the 1964 Act for the submission and confirmation of harbour reorganisation schemes so as to
permit the Scottish Ministers to consider objections at an inquiry, a hearing or by way of written
representation. Schedule 3 to the Bill provides that a harbour reorganisation scheme confirmed
or made by the Scottish Ministers will, for reasons discussed at paragraph 3 of this
memorandum, no longer be subject to special Parliamentary procedure.
Reason for taking power
45.
The power has been taken so as to ensure that there is consistency in all order-making
processes for transport developments. The authorisation of all developments of national
significance, whether they are harbours, railways, other guided transport or road developments,
will all be subject to affirmative resolution. A discretionary power has been given to the Scottish
Ministers to use in those cases where the development does not feature within the National
Planning Framework but which the Scottish Ministers believe, for whatever reason, should be
subject to an affirmative procedure. Where a later order modifies an earlier order which was
subject to affirmative procedure the later order will also be subject to affirmative procedure if it
authorises works for a different national development or the Scottish Ministers so direct.
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Section 25: Amendment of Pilotage Act 1987
Relevant provision:

Section 25 (introducing Section 1A of the Pilotage Act 1987)
and Schedule 3
Power conferred on:
The Scottish Ministers
Power exercisable by:
Order made by Statutory Instrument (under section 1 of the
Pilotage Act 1987)
Parliamentary procedure: Negative resolution by the Scottish Parliament
46.
Section 25 introduces section 1A into the Pilotage Act 1987 and provides the notification
provisions in respect of an order by the Scottish Ministers under section 1 of that Act. The
provisions permit the Scottish Ministers, in those cases where there are unresolved objections to
a proposal, to determine the procedure for detailed consideration of those objections. Schedule 3
to the Bill provides that a pilotage order confirmed or made by the Scottish Ministers will not be
subject to special Parliamentary procedure. Section 1A(5A) and (5B) attract the relevant
provisions from section 210 of the Local Government (Scotland) Act 1973 to any inquiry or
hearing under section 1A. The discussion above of section 10(3) and (4) of the Bill also applies
here.
Reason for taking power
47.
The intention, as part of a general modernisation of procedures, is to improve notification
provisions and ensure that decisions can be made without having to invoke special Parliamentary
procedure, which is subject to the Parliamentary timetable. Any unresolved objections by an
affected harbour authority, will be considered at an inquiry or hearing. Any order made will be
subject to negative resolution by the Scottish Parliament.
Section 27: Further provision as regards rules, regulations and orders
Relevant provision:
Power conferred on:
Power exercisable by:
Parliamentary procedure:

Section 27(6)
The Scottish Ministers
Order, rules and regulations made by Statutory Instrument
Affirmative or Negative resolution by the Scottish Parliament

48.
Section 27(6)(aa) allows the Scottish Ministers to make provision for delegation of
functions when exercising the powers to make subordinate legislation under the Bill. The power
under section 27(6)(b) (which concerns supplemental, incidental etc. provisions) will attract
affirmative resolution procedure if exercised so as to modify any Act (except where this is done
in an order under section 1 and that section 1 order does not seek to amend a Private Act of the
Scottish Parliament).
Reason for taking power
49.
Significant elements of sub-delegation may be involved in exercising powers under the
Bill. An instance might arise, for example, under section 18, the access to land provisions. The
authorisation of an applicant to access land may be subject to a range of conditions one of which
might be that the applicant is required to obtain agreement on a particular matter with the land
owner before access can be taken. A practical example might be coming to an agreement with a
farmer regarding the timing of access or the implementation of conditions about the need to be
11
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accompanied at all times, so as to ensure that the operation of the farm is not compromised. A
further example of sub-delegation might apply in respect of an order made under section 1 giving
a power to the Scottish Ministers to extend a time limit to do something under the order. It is
difficult to predict when such power might be used under section 1 since it is not known what
powers might be required to give effect to matters provided for in an order made under section
1.
50.
An explanation of the use of the power under section 27(6)(b) was provided to the
Subordinate Legislation Committee both in correspondence (13 September) and in person (19
September). As discussed previously the application of that power is parasitic on other powers
within the Bill. The Committee will have noted that the powers under sections 12(18) and 29(3)
have been amended at Stage 2 so that affirmative resolution will apply if an order made under
these sections seeks to amend an Act. The procedure applying to the power under section 1 to
make an order (coupled with the powers under sections 2(3) and 27(6)(b)) has also been
amended at Stage 2 and must now, when read with section 13(1)(aa), be subject to an
affirmative resolution if the order includes provision to amend a Private Act of the Scottish
Parliament.
Relevant provision:
Power conferred on:
Power exercisable by:
Parliamentary procedure:

Section 27(7)
The Scottish Ministers
Order made by Statutory Instrument
Negative resolution by the Scottish Parliament (unless
amending an Act, in which case, affirmative)

51.
Section 27(7) gives the Scottish Ministers powers to make any incidental, supplementary,
consequential, transitory, transitional or saving provision required in connexion with the coming
into force of any provision of the Bill. This includes provisions amending or repealing any other
enactment. An order under this section is subject to negative resolution except where it adds to,
replaces or omits any part of an Act, in which case the order is subject to affirmative procedure.
It is considered appropriate that where the order changes primary legislation it should be subject
to formal Parliamentary approval.
Reason for taking power
52.
The power has been taken as the Bill is making significant changes to an existing
complex body of law namely the law that governs transport. The transitional powers will be
required when moving from one regime (such as an application for a light railway order ongoing
when Part 1 is commenced) to the new regime under Part 1. It is also not possible to predict the
precise transitional and other arrangements that will be needed as a result of the proposals made
by this Bill. The Scottish Ministers also consider that it will be useful to have the power to make
consequential modifications to other legislation to reflect the creation of the new regime to
authorise transport developments by the order power.
Relevant provision:

Section 27(8)

53.
The Subordinate Legislation Committee will recall that it raised section 27(8) of the Bill
as at introduction as it provided that the supplementary powers under section 27(6) and (7) could
be used to modify the Act following on from the Bill.
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54.
For the Committee’s information they will note the Bill was amended at Stage 2 to
remove the former subsection (8). This means that the delegated powers under the Bill cannot
now be used to make a modification to the Act to follow on from the Bill.
Section 29:

Short title and commencement

Relevant provision:
Power conferred on:
Power exercisable by:
Parliamentary procedure:

55.

Section 29(3)
The Scottish Ministers
Order made by Statutory Instrument
No Parliamentary procedure (unless amending an Act, in
which case, affirmative)

Section 29 provides for the short title and commencement arrangements for the Bill.

Reason for taking power
56.
Section 29(3) provides for the Scottish Ministers to determine when the provisions of the
Bill are to come into force. This power recognises the need to stage or control commencement. It
is standard procedure for such commencement provisions to be dealt with by subordinate
legislation. The power is not subject to any Parliamentary procedure unless it is used to amend
primary legislation in which case an affirmative resolution will apply. The Subordinate
Legislation Committee will have the opportunity to consider the instrument in terms of its remit.
The power in section 27(6)(b) to include provision which is of a transitional nature, etc. applies
to commencement orders under section 29(3) but, if such provision is of any substance, the
Scottish Ministers would envisage it being contained within a separate order under section 27(7)
(which would be subject to procedure before the Scottish Parliament).
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SUBORDINATE LEGISLATION COMMITTEE
EXTRACT FROM THE MINUTES
5th Meeting, 2007 (Session 2)
Tuesday 6 February 2007
Present:
Janis Hughes
Dr Sylvia Jackson (Convener)
Mr Stewart Maxwell

Adam Ingram
Mr Kenneth Macintosh (Deputy Convener)
Euan Robson

Apologies were received from Murray Tosh.
Delegated powers scrutiny: The Committee considered a response from the Executive
to points raised on the delegated powers provisions in the following bill—
Transport and Works (Scotland) Bill as amended at Stage 2
and took oral evidence from—
Frazer Henderson, Bill Team Leader
Andrew Brown, Office of the Solicitor to the Scottish Executive
Catherine Wilson, Office of the Solicitor to the Scottish Executive
and agreed the terms of its report.
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The Convener: You have given us assurances
about this Executive, but what about a future
Executive?
Frazer Henderson: I would have thought that
that would be entirely for the courts to determine,
but the legal opinions that we have received are
clear and back the position set out in the letter.

Transport and Works (Scotland) Bill:
as amended at Stage 2
The Convener: I welcome from the Scottish
Executive Frazer Henderson, Andrew Brown and
Catherine Wilson. Thank you for coming along.
The committee considered the bill last week and
we had several questions about it. We put two
questions to the Executive. The first was about
section 27, “Further provision as regards rules,
regulations and orders”. In relation to section
27(3), we queried whether it is appropriate to
confer powers to make subordinate legislation on
persons other than ministers. We also asked who
might be included.
In its response, the Executive states that it
“has … no intention of using the power conferred by section
27(6)(aa) to empower the making of subordinate
legislation”.

The Executive also
“doubts whether a court would read section 27(6)(aa) as
sufficient to authorise provision allowing a third party to
make subordinate legislation”.

However, paragraphs 70 and 71 of our legal brief
suggest that there are still concerns about the
matter.
Do members have any questions for the
officials?
Mr Maxwell: Our legal brief points out that a
similar point arose recently at Westminster. In that
case, it was accepted that there were two possible
interpretations of the power and that it would be
possible for ministers to pass on to others the
power to make subordinate legislation. The
Government made it clear that that was not its
intention and amended the power. Why has the
Scottish Executive not done the same thing?
Rather than leave any room for dubiety, why not
make it explicit that ministers do not have the
power to pass on to others the power to create
subordinate legislation?
Frazer Henderson (Scottish Executive
Enterprise, Transport and Lifelong Learning
Department): Our written response gives the
answer to that. Our view is that the drafting is
sufficient to show that there is no means of
passing on the power to make subordinate
legislation.

The Convener: Okay, I just wanted to double
check.
If there no other questions on that point, I will
move on to the second point, which is the removal
of the power to amend the act. We sought
clarification of the reference to “any enactment” in
section 27(6)(b) and whether that would include
the act itself.
The Executive response refers us to paragraphs
53 and 54 of the revised DPM and to a quote from
the Minister for Transport in the Official Report
when he confirmed that the amendment removing
section 27(8) ensured that any subordinate
legislation that is made under the act cannot be
used to modify the act.
Does any member have any questions for the
officials?
Mr Maxwell: Effectively, this is the same as the
first point. Although the reference is not
specifically to the act, it refers to “any enactment”,
so there is still some doubt about why the
Executive does not make it explicit that the act
cannot be amended. There would then be no
dubiety—the provisions would be straightforward
and clear.
Frazer Henderson: We set out our position in
the letter, but I also draw the committee’s attention
to the response that the Aquaculture and Fisheries
(Scotland) Bill team provided on 21 November
2006, which touched on a similar point. Its
response was more expansive than ours, but the
two together give the Executive’s view on why we
have reached the position that we have.
Mr Maxwell: I would like to follow that up. I have
read both responses, but it seems that there is
some doubt, although that is not the Executive’s
view. Do you accept that there would be no doubt
if the position were made explicit in the bill?
Frazer Henderson: I would ask one of my legal
advisers to come in on that.
Andrew Brown (Scottish Executive Legal and
Parliamentary Services): Our position is that it
would be an unnecessary provision. We would be
introducing unnecessary wording into the bill, and
there will always be dangers in that.
Mr Maxwell: Why is it unnecessary to make it
explicit that there is not the power to amend the
act?
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Andrew Brown: We have put clearly on record
our view of what the provision means, so the point
is that, if any words are added, they are
unnecessary.

or other uncertainty, depending on the wording
used. Obviously, we have not seen any suggested
amendment.

The Convener: Why might that create a
difficulty? You seem to be saying that adding a
provision might cause problems.

10:45
The Convener: Can I clarify that you were firm
on the Aquaculture and Fisheries (Scotland) Bill
that you had done everything that you needed to
do?

Andrew Brown: As an example, I refer to the
Executive’s response on the Aquaculture and
Fisheries (Scotland) Bill, because that goes into it
further.
The Convener: Okay.
Mr Maxwell: I am not clear about that. Rather
than refer to correspondence from November, will
you explain to us today why including words to
provide that secondary legislation that is made
under the act could not amend the act would
cause some difficulty? Will you explain to us what
that difficulty is?
Frazer Henderson: I have the letter in front of
me, and I will read the relevant part. It said that
“explicitly stating that the power does not extend to
amending the parent Act would cast doubt upon the
meaning of the numerous provisions in existing”

acts of the Scottish Parliament
“which contain similar wording to that which presently
appears in section 35”

of the Aquaculture and Fisheries (Scotland) Bill.
Mr Maxwell: So your argument is based on
precedent. That is what you have done in the past,
so you have to stick to it.
Frazer Henderson: Yes, the argument as
espoused in the letter on the Aquaculture and
Fisheries (Scotland) Bill is as you have stated.
The Convener: To be clear, you are saying that,
if you made a change in the bill, it would set a
precedent.
Andrew Brown: Yes, and it might cast doubt on
what has been done in other legislation.
The Convener: I just wanted to get that
clarified.
Mr Maxwell: Frankly, I am not sure that that is a
good argument. If there is a doubt in a current bill,
and if there are doubts about previous legislation,
that is not a good argument for continuing down
the same path.
Andrew Brown: My experience has been that
introducing provisions for the avoidance of doubt
into legislation and other legal documents
sometimes creates other doubt unintentionally.
The argument is that the point can easily be put
beyond doubt by introducing some wording for the
avoidance of doubt, but such provisions can
create either uncertainty on the point in question
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Frazer Henderson: Yes, that is what the bill
team stated in its response.
The Convener: I just wanted to confirm that.
Mr Maxwell: To be honest, it is not an issue that
is worth pursuing. I understand what has been
said, and I am not convinced by the arguments.
However, I think that, given where we are in the
process—we are almost at stage 3—any change
would have to be by manuscript amendment.
The Convener: Yes, it would.
Do members have any further questions to ask
before we make a decision?
Mr Macintosh: The Executive’s intention is
clear. It would be up to the courts to question it,
but the Executive is in no doubt. If the drafting fits
with what it has done before and is common
practice, I do not see any problem with it.
The Convener: Janis, do you agree?
Janis Hughes (Glasgow Rutherglen) (Lab):
Yes.
The Convener: Euan, do you agree?
Euan Robson (Roxburgh and Berwickshire)
(LD): Yes.
The Convener: Okay. I thank the officials for
coming along today to clarify the matter and to get
those points on the record, which was important
for us.
The third point is on the delegated powers
memorandum. Stewart Maxwell raised a point
about whether parts that had been changed could
be highlighted. As I understand it, that is part of
the procedure, but the memorandum did not
appear in that form with us because it was going
to print. However, that is what happens, as I
understand it.
Am I making it clear or not?
Mr Maxwell: I am not absolutely sure that you
are, to be honest. However, I read the notes and
the fact that the Executive had identified the parts
in question, but that is not what we received.
The Convener: There was an error.
Ruth Cooper (Clerk): We can ensure that
Stewart Maxwell gets the correct version. He saw
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a working version before it was finalised and put
up on the web, and amendments are not
highlighted in that version. However, we can
respond to his point and ensure that members see
the correct version.
Mr Maxwell: That would make it easier.
The Convener: I agree. It would be a helpful
step forward.
We need to make a decision about the two
points on which we got reassurance from the
officials and about what we report to the
Parliament.
You would obviously like to raise concerns,
Stewart.
Mr Maxwell: I agree with Ken Macintosh in that I
do not doubt the Executive’s intentions, but I am
concerned about the clarity of those two points.
However, there does not seem to be support in the
committee for a manuscript amendment on the
point, so I will not pursue it.
The Convener: We can reflect that concern and
the fact that we asked the officials to appear to
give their assurance on the record as well as in
writing.
Is that agreed?
Members indicated agreement.
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Subordinate Legislation Committee
10th Report, 2007 (Session 2)
Transport and Works (Scotland) Bill as amended at stage 2
The Committee reports to the Parliament as follows—
1.
At its meetings of 31 January and 6 February 2007, the Committee
considered the inserted or substantially amended delegated powers provisions in
the Transport and Works (Scotland) Bill as amended at Stage 2. The Committee
reports to the Parliament on such provisions under Rule 9.7.9 of Standing Orders.
2.
Under Rule 9.7.10, the Executive provided the Parliament with a revised
delegated powers memorandum 1 .
3. Correspondence with the Executive is published in the Annex to this report.
Delegated powers
4.
The Committee considered all of the powers as set out in the Revised DPM
and is content with sections: 1, 7, 8, 12, 23, 24 and 29.
Section 27 – Further provision as regards rules, regulations and orders
5.
The Committee noted that subsection (6)(aa) enables orders etc under the
Act to sub-delegate functions. It recognised the need for this type of subdelegation but was concerned that it could be interpreted as including a power to
confer a power to make subordinate legislation.
6.
In correspondence to the Committee, the Executive confirmed that it has no
intention of using the power conferred by section 27(6)(aa) to empower the making
of subordinate legislation. However, the Committee was concerned that any future
Executive would not necessarily take this view. The Executive also considered
that a court would not read this section as sufficient to authorise provision allowing
a third party to make subordinate legislation but it seemed preferable to the
Committee for the bill to include a provision to put the position beyond doubt. In
oral evidence the Executive assured the Committee that in its view the drafting “is

1

Revised Delegated Powers Memorandum

SP Paper 740

1

Session 2 (2007)
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sufficient to show that there is no means of passing on the power to make
subordinate legislation.” 2
7.
The Committee also sought clarification of the reference to “any enactment”
in section 27(6)(b) and whether this would include the Act itself.
8.
Similarly to the position that it had put forward in relation a point on the
Aquaculture and Fisheries (Scotland) Bill, the Executive considered that “explicitly
stating that the power does not extend to amending the parent Act would cast
doubt upon the meaning of numerous provisions in existing Acts of the Scottish
Parliament.” 3
9.
The Committee did not doubt the stated intention of the Executive in
relation to these powers but agreed that the attention of the Parliament
should be drawn to the assurances received in oral evidence from the
Executive at the Committee’s meeting on 6 February 2007.

2
3
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Subordinate Legislation Committee, 10th Report, 2007 (Session 2) - ANNEX
ANNEX
RESPONSE FROM THE SCOTTISH EXECUTIVE
1.
On 31 January the Committee sought an explanation on the following
matters:
“Section 27: Further provision as regards rules, regulations and
orders
1. The Committee noted that subsection (3) as amended would allow
delegation of legislative as well as other functions. The Committee
queried whether it is appropriate to confer powers to make subordinate
legislation on persons other than the Scottish Ministers and asks the
Executive to comment. The Committee asks the Executive for
clarification as to who this might include.
2. The Committee also noted that in response to its objections at stage
1, the specific power to modify the Act following on the Bill (former
subsection 27(8)) was removed. However, the Committee remains
unsure as to whether the reference to “any enactment” in subsection
(6)(b) would nevertheless include the Act. If the intention is that the
power should not be used to amend the Act following the Bill, the
removal of subsection (8) may not be sufficient. The Executive is asked
to comment.”
2.
We were conscious that when bringing forward both of these amendments at
Stage 2 they were likely to be of interest to the Committee. We had accordingly
attempted to anticipate both of those points in the revised Delegated Powers
Memorandum provided to the Parliament on 25 January 2007 following Stage 2.
We can appreciate the difficulty however in seeking to identify the changes made
to what is a fairly technical document. To facilitate that process however the
Executive would like to record that it had provided the revised Delegated Powers
Memorandum to the Parliament with all of the changes made following Stage 2
identified by sidelines and italics.
3.

Turning to the 2 points raised:

Sub-delegation
4.
Section 27(6) was amended at Stage 2 to provide that the powers to make
subordinate legislation under the Bill could be exercised, amongst others, so as to
make provision for the delegation of functions.
5.
The Executive had sought to explain the reasons for the inclusion of that
amendment at paragraphs 48 and 49 of the revised Delegated Powers
Memorandum. For ease of reference these are set out below:
“48. Section 27(6)(aa) allows the Scottish Ministers to make provision for
delegation of functions when exercising the powers to make subordinate

3
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legislation under the Bill. The power under section 27(6)(b) (which concerns
supplemental, incidental etc. provisions) will attract affirmative resolution
procedure if exercised so as to modify any Act (except where this is done in
an order under section 1 and that section 1 order does not seek to amend a
Private Act of the Scottish Parliament).
“49. Significant elements of sub-delegation may be involved in exercising
powers under the Bill. An instance might arise, for example, under section
18, the access to land provisions. The authorisation of an applicant to
access land may be subject to a range of conditions one of which might be
that the applicant is required to obtain agreement on a particular matter with
the land owner before access can be taken. A practical example might be
coming to an agreement with a farmer regarding the timing of access or the
implementation of conditions about the need to be accompanied at all
times, so as to ensure that the operation of the farm is not compromised. A
further example of sub-delegation might apply in respect of an order made
under section 1 giving a power to the Scottish Ministers to extend a time
limit to do something under the order. It is difficult to predict when such
power might be used under section 1 since it is not known what powers
might be required to give effect to matters provided for in an order made
under section 1.”
6.
The Executive would add that the decision to include the provision was
informed by the illustrative draft subordinate legislation under the powers in the Bill
which was provided to the Parliament to assist its consideration of the Bill. In view
of the experience on that, and in view of the presumption against sub-delegation in
the absence of express or sufficiently implied power, we considered it appropriate
to include the express provision to anticipate a point that might otherwise be put to
us when the subordinate powers under the Bill came to be exercised. The Bill is of
course essentially providing a framework under which future projects will be
authorised. As therefore explained at paragraph 49 of the revised DPM it is
difficult to predict all of the provision which might be required to deliver a particular
project.
7.
The Executive has, however, no intention of using the power conferred by
section 27(6)(aa) to empower the making of subordinate legislation (a section 1
order may authorise the making of byelaws but this is already specifically provided
for in paragraph 13 of schedule 1). The Executive very much doubts whether a
court would read section 27(6)(aa) as sufficient to authorise provision allowing a
third party to make subordinate legislation – something very much more express
would be required before a court would come to such a conclusion.
Powers being exercised to amend the Bill
8.
The Executive sought to set out its position at paragraphs 53 and 54 of the
revised DPM. For ease of reference these are set out below:
“53. The Subordinate Legislation Committee will recall that it raised
section 27(8) of the Bill as at introduction as it provided that the
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supplementary powers under section 27(6) and (7) could be used to modify
the Act following on from the Bill.
“54. For the Committee’s information they will note the Bill was amended
at Stage 2 to remove the former subsection (8). This means that the
delegated powers under the Bill cannot now be used to make a modification
to the Act to follow on from the Bill.”
9.
Further at Stage 2 when speaking to this amendment the Minister for
Transport stated (Col 4409):
10. “Amendment 47 addresses a different issue. The Subordinate Legislation
Committee expressed concern that the powers under section 27(6), read with
section 27(8), would allow the modification of the act—not just other enactments—
following on from the bill. By removing subsection (8), the amendment ensures
that any subordinate legislation that is made under the act cannot be used to
modify the act. I am grateful to the Subordinate Legislation Committee for pointing
out the problem.”

5
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Transport and Works (Scotland) Bill
Marshalled List of Amendments selected for Stage 3
The Bill will be considered in the following order—
Sections 1 to 29
Long Title

Schedules 1 to 3

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 1
Ms Maureen Watt
1

In section 1, page 1, line 19, at end insert <or
( ) the construction of an airport runway or an extension to an airport runway.>
Section 3
Tavish Scott

4

In section 3, page 3, line 3, leave out <subsection (2)> and insert <this section>
Section 4
Ms Maureen Watt

2

In section 4, page 3, line 40, at end insert—
<( )

Any rules made under subsection (2) must require that the documents and information to
be submitted with the application include a statement setting out the particulars of the
likely impact on the environment of the implementation of the order applied for (“an
environmental statement”); and an environmental statement must include an assessment
of any impact of such implementation on climate change.>
After section 7

Ms Maureen Watt
16

After section 7, insert—
<“Developments of national significance”: preliminary Parliamentary consideration
(1)

This section applies where—
(a) an application is made under section 4, or
(b) the Scottish Ministers propose to make an order under section 6(1),

SP Bill 66A-ML
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and the application or proposal relates to the carrying out of work which would
constitute a national development.
(2)

Not later than three months after––
(a) the application is made, or
(b) notice of the proposal is given under section 6(3)(b),
the Parliament is to debate the application or proposal.

(3)

The Scottish Ministers are not to make a determination under section 11(2) in relation to
the application or proposal until a debate has been held under subsection (2).

(4)

In this section, “national development” means any development (within the meaning of
the Town and Country Planning (Scotland) Act 1997(c.8)) for the time being designated
under section 3A(4)(b) of that Act (which relates to the content of the National Planning
Framework) as a national development.>
Section 8

Tavish Scott
5

In section 8, page 7, line 12, leave out from <publish> to end of line 13 and insert <notify their
reasons for doing so to every person who the Scottish Ministers consider is materially affected by
the dispensation or requirement.
( )

Reasons may be notified under subsection (6) by—
(a) giving notice to the persons affected, or
(b) publishing a notice in such manner as the Scottish Ministers consider
appropriate.>
Section 12

Tavish Scott
6

In section 12, page 9, line 35, leave out <9> and insert <9(3)>
Ms Maureen Watt

3

In section 12, page 10, line 41, leave out subsection (5)
Tavish Scott

7

In section 12, page 11, line 15, at beginning insert <In relation to any challenge to an order under
section 1 authorising such works or other projects as are referred to in subsection (7),>
Tavish Scott

8

In section 12, page 11, line 30, leave out <9> and insert <9(3)>

2
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Section 20
Tavish Scott
9

In section 20, page 19, line 39, at end insert <or (6)(c)>
Section 24
Tavish Scott

10

In section 24, page 23, line 15, at end insert—
<(1A) In section 44 (limitation of right to challenge orders in legal proceedings), at the end
add—
“(6)

In relation to any challenge to an order to which subsection (7) below applies,
an organisation mentioned in the definition of “the public concerned” in
Article 1(2) of the Directive is deemed for the purposes of—
(a) sub-paragraph (a) of Article 10a of that Directive to have an interest, and
(b) sub-paragraph (b) of Article 10a to have rights capable of being
impaired.

(7)

This subsection applies to a harbour revision or empowerment order
authorising a project which—
(a) falls within Annex I to the Directive; or
(b) falls within Annex II to the Directive and is a relevant project.

(8)

In this section, “the Directive”, “project” and “relevant project” have the
meanings assigned by paragraph 1 of Schedule 3 to this Act.”.>

Tavish Scott
11

In section 24, page 24, line 6, at end insert—
<(zza) in paragraph 1—
(i)

in the definition of “the Directive”, at the end add “and Council Directive
2003/35/EC”,

(ii) paragraphs (c) to (f) and (i) of the definition of “sensitive area” are
repealed, and
(iii) in that definition, at the end add—
“(l)

an area designated as a national park by a designation order made
by the Scottish Ministers under section 6(1) of the National Parks
(Scotland) Act 2000”,

(zzb) in sub-paragraph (2) of paragraph 10—
(i)

after head (c) insert—

“(ca) where such a statement has been supplied—
(i)
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provide an address from which a copy of the statement can, until
the expiry of the period referred to in head (f), be obtained and
information as to the amount of any charge for the provision of
such a copy,
3

(ii) provide an address from which further information about the
works proposed to be authorised can, until the expiry of that
period, be obtained, and
(iii) state whether paragraph 16 applies,”,
(ii) the word “and” which follows head (e) is repealed,
(iii) in head (f), after the word “application” insert “or to make representations
in relation to any environmental statement supplied under paragraph 8(1)”,
(iv) in that head, after the word “specifying” insert “(where relevant)”, and
(v) at the end add “and
(g) provide details of the procedure under this Schedule for dealing with any
objection or representations made under head (f)”,
(zzc) in sub-paragraph (4) of paragraph 10, after the word “can” insert “, until the
expiry of the period referred to in sub-paragraph (2)(f),”,
(zzd) after that paragraph, add—
“10A(1) This paragraph applies where—
(a) an environmental statement has been supplied under paragraph 8(1), and
(b) prior to the Scottish Ministers making a decision under paragraph 19(2),
they are supplied by the applicant or any other person with further
information falling within sub-paragraph (2).
(2)

Information falls within this sub-paragraph if—
(a) the Scottish Ministers are of the view that it requires to be considered in
order properly to assess the likely environmental effects of the proposed
project, and
(b) it is not information required for the purposes of an inquiry or hearing
held under paragraph 18.

(3)

The applicant shall arrange for a notice to be published—
(a) by Gazette and local advertisement, and
(b) in such other ways as seem to the Scottish Ministers appropriate.

(4)

The notice must—
(a) state that further information of the sort referred to in sub-paragraph
(2)(a) has been received,
(b) specify a place where a copy of the information can, until the expiry of
the period referred to in head (d), be inspected at all reasonable hours,
(c) provide an address from which a copy of the information can, until the
expiry of that period, be obtained and details of the amount of any charge
for the provision of such a copy, and
(d) state that any person who desires to make representations in relation to
the information should do so in writing to the Scottish Ministers before
the expiry of the period of 42 days starting with a date specified in the
notice.

(5)

The date specified in accordance with sub-paragraph (4)(d) must be the date on
which the notice first appears in a local newspaper.”,
4


601

(zze) in sub-paragraph (b) of paragraph 15, after the words “8(1)” insert “and any
further information falling within paragraph 10A(2)”,
(zzf) in paragraph 16—
(i)

in sub-paragraph (4)(b), after the words “8(1)” insert “and any further
information falling within paragraph 10A(2)”, and

(ii) after head (b) of sub-paragraph (7), insert—
“(ba) details of what provision was made for public participation in the making
of the decision,”,
(zzg) in sub-paragraph (c) of paragraph 17, after the word “objections” insert “or
representations”,>
Tavish Scott
12

In section 24, page 24, line 8, at end insert—
<(zb) in sub-paragraph (1) of paragraph 19—
(i)

in head (a), after the words “8(1)” insert “and any further information
falling within paragraph 10A(2)”, and

(ii) after head (d), insert—
“(da) any representations made under paragraph 10(2)(f) or 10A(4)(d);”,
(zc) in sub-paragraph (2) of paragraph 20—
(i)

after the word “publish” insert “by Gazette and local advertisement”, and

(ii) after head (b) insert—
“(ba) details of what provision was made for public participation in the making
of the decision,
(bb) a statement regarding the right to challenge the validity of the decision
and the procedures for doing so,”,>
Tavish Scott
13

In section 24, page 25, line 2, at end insert <and
( ) in paragraph 32, after sub-paragraph (3) insert—
“(3A) Paragraph 18(1D)(aa) shall be omitted.”.>
Section 29
Tavish Scott

14

In section 29, page 29, line 16, leave out <Section 26 comes> and insert <Sections 24(1A) and
(3)(zza) to (zzg), (zb) and (zc) and 26 come>
Tavish Scott

15
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In section 29, page 29, line 19, at end insert—

5

<( ) The provisions of section 24 specified in subsection (2A) do not apply in relation to an
application for an order under section 14 or 16 of the Harbours Act 1964 (c.40) (harbour
revision and empowerment orders) if the application was made before those provisions
come into force.>

6
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Transport and Works (Scotland) Bill
Groupings of Amendments for Stage 3
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
x

the list of groupings (that is, the order in which amendments will be debated). Any
procedural points relevant to each group are noted.

Groupings of amendments
Note: The time limit indicated is set out in the timetabling motion to be considered by the
Parliament before the Stage 3 proceedings begin. If that motion is agreed to, debate on the
groups above the line must be concluded by the time indicated, although the amendments in
those groups may still be moved formally and disposed of later in the proceedings.
Group 1: Application of Bill to airport runways, and environmental statements
1, 2, 3
Group 2: Minor amendments
4, 9, 13
Group 3: Developments of national significance
16
Group 4: Notifications
5, 6, 8
Group 5: Implementation of Directive
7, 10, 11, 12, 14, 15
Debate to end no later than 1 hour 5 minutes after proceedings begin
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EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 4, No. 54

Session 2

Meeting of the Parliament
Thursday 8 February 2007
Note: (DT) signifies a decision taken at Decision Time.
The meeting opened at 9.15 am.
Business Motion: George Lyon, on behalf of the Parliamentary Bureau, moved
S2M-5561—That the Parliament agrees that, during Stage 3 of the Transport and
Works (Scotland) Bill, debate on groups of amendments shall, subject to Rule
9.8.4A, be brought to a conclusion by the time limit indicated, that time limit being
calculated from when the Stage begins and excluding any periods when other
business is under consideration or when a meeting of the Parliament is suspended
(other than a suspension following the first division in the Stage being called) or
otherwise not in progress:
Groups 1 to 5: 1 hour 5 minutes.
The motion was agreed to.
Transport and Works (Scotland) Bill – Stage 3: The Bill was considered at Stage
3.
The following amendments were agreed to without division: 4, 5, 6, 7, 8, 9, 10, 11,
12, 13, 14 and 15.
Amendment 16 was disagreed to (by division: For 5, Against 97, Abstentions1)
Amendment 1 was moved and, with the agreement of the Parliament, withdrawn.
The following amendments were not moved: 2 and 3.
Transport and Works (Scotland) Bill – Stage 3: The Minister for Transport (Tavish
Scott) moved S2M-5361—That the Parliament agrees that the Transport and Works
(Scotland) Bill be passed.
After debate, the motion was agreed to (DT).
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Transport and Works (Scotland)
Bill: Stage 3
14:56
The Deputy Presiding Officer (Trish
Godman): The next item of business is stage 3
proceedings on the Transport and Works
(Scotland) Bill. Members should have in front of
them the bill as amended at stage 2, which is SP
bill 66A; the marshalled list, which contains all the
amendments that have been selected for debate;
and the groupings, which I have agreed.
The division bell will sound and proceedings will
be suspended for five minutes for the first division
of the afternoon. The period for voting on the first
division will be 30 seconds. Thereafter, I will allow
a one-minute voting period for the first division
after a debate. All other divisions will be 30
seconds.
Section 1—Orders as to transport systems and
inland waterways
The Deputy Presiding Officer: Group 1 is on
the application of the bill to airport runways, and
environmental statements. Amendment 1, in the
name of Maureen Watt, is grouped with
amendments 2 and 3.
Ms Maureen Watt (North East Scotland)
(SNP): Events that have occurred since stage 2
proceedings on the bill have precipitated the need
for amendments 1 to 3. Recently, Aberdeen City
Council was asked to consider an application from
the British Airports Authority to extend the runway
at Aberdeen airport so that it can accommodate
long-haul flights. When some councillors raised
environmental and climatic change concerns,
council officials advised them that those were not
material considerations when a decision was
being made and that even under the Planning etc
(Scotland) Act 2006, which was passed recently
by the Parliament, they still would not be
considered as such.
This is a case of legislation not reflecting the
concerns that have been expressed on all sides of
the chamber regarding the environment. If my
amendments are agreed to, we will have the
chance to allow environmental factors to be taken
into account, along with other factors, when major
projects are considered under the bill. It seems
odd that projects of national significance do not
include airport developments, especially since so
much is said here about climate change, global
warming and the effects of carbon emissions.
I am not saying that there should not be a
runway extension at Aberdeen airport. On the
contrary, if long-haul planes can be filled in areas
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other than London, that is all the better because
many carbon emissions result from planes being
stacked for landing at the hugely overcrowded
London airports. I do not suggest that
environmental change factors should be the
overriding ones, but surely they should be
considered and taken into account in the planning
of major infrastructure projects.
I move amendment 1.
15:00
The Minister for Transport (Tavish Scott): We
should remember that the purpose of the bill is to
replace the existing private bill process; it seeks to
dispense with the arcane special parliamentary
procedure and to bring a degree of conformity to
transport developments that are subject to
ministerial orders. The bill therefore deals with
roads, harbours, rail, trams and inland waterways.
Airport developments are not included on the
list, because they are bound by an appropriate
regime between planning and airport legislation.
There is no requirement for airport developments
to be subject to the private bill procedure. We
have made changes to the process for rail, trams
and canals because Parliament requested
improvements to that process. I am surprised that
Maureen Watt lodged her amendments at this
stage. It is not particularly sensible to propose a
fundamental principle of legislation based on one
airport in one part of Scotland, when the existing
processes include mechanisms for dealing with
the issue that the member raises.
Amendments 2 and 3 are well intended but
unnecessary. The bill was drawn up in accordance
with the requirements of the environmental impact
assessment directive, and promoters will be
required to produce an environmental statement in
accordance with that directive; I refer Maureen
Watt to section 12(7) of the bill. As the member
knows, our proposed secondary legislation was
made available to Parliament last year; indeed,
she has seen it in committee. The draft secondary
legislation sets out the specific requirements in
respect of environmental information. Our
proposals confirm the need to supply such
information, including on the impact of proposals
on climate. For that reason, the amendments are
inappropriate and unnecessary.
It is important not to forget the Environmental
Assessment (Scotland) Act 2005, which makes all
public plans and programmes subject to strategic
environmental assessment. That means that all
development plans, regional transport strategies,
the national transport strategy and the national
planning framework will be subject to strategic
environmental
assessment,
including
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requirements concerning the consideration of
climatic factors.
Ms Watt: Does not the minister agree that
existing environmental assessments do not take
into account the effects on our environment of
factors such as climate change and global
warming? If we are serious about dealing with
climatic matters, we have the opportunity today to
put our money where our mouth is and to put in
place legislation to address them.
Tavish Scott: After this morning’s debate,
Maureen Watt should be careful about pushing an
environmental line. Let us be clear: existing
legislation covers the issues to which the member
refers. As I indicated, they are covered by
strategic environmental assessment, which was
introduced under the 2005 act. If the member has
concerns, she should consider that legislation
carefully.
Chris Ballance (South of Scotland) (Green):
Is the minister saying that applications to extend
airport runways will be part of the national
planning framework?
Tavish Scott: Applications to extend runways
are dealt with by the planning process, under the
legislation to which I have referred. It is important
to look at the issue in that context and, as I am
sure Mr Ballance would wish, in the context of the
environmental checks and assessment that will
take place. That is the point that Maureen Watt is
making, but the checks that she seeks are already
in place.
Phil Gallie (South of Scotland) (Con): Is it not
the case that, if an airport seeks to extend a
runway on land that is already designated as
airport property, the proposal can go ahead
without consultation, whereas if it seeks an
extension beyond the airport perimeter, others
may come into the argument?
Tavish Scott: I understand that the planning
process covers all eventualities and that there
would, therefore, be formal consultation and the
opportunity for formal expression of opposition. I
will check the point that Mr Gallie makes about
airport boundaries and respond to him on it.
As part of future reviews of the national transport
strategy, the Government is developing a carbon
balance sheet that will present the impact of all
Scottish transport policies and projects that are
expected to have a significant impact on carbon
emissions, whether positive or negative. I agree
with Maureen Watt about the importance of
addressing climate change. The bill and the
associated subordinate legislation will deliver what
she seeks to achieve. On that basis, I ask her to
withdraw or not to move her amendments.
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Ms Watt: If, as he says, the minister will use
subordinate legislation to ensure that climate
change factors are taken into account in
environmental assessments, I seek leave to
withdraw amendment 1.
Amendment 1, by agreement, withdrawn.
Section 3—Crown land
The Deputy Presiding Officer: Group 2
comprises minor amendments. Amendment 4, in
the name of the minister, is grouped with
amendments 9 and 13.
Tavish Scott: Amendment 4 is a technical
drafting amendment to improve references. The
term “Crown interest” is used twice in section 3.
Amendment 4 ensures that where the term is
used, it attracts on each occasion the definition as
set out in subsection (3).
Amendment 9, too, is technical. We realised that
we had inadvertently omitted a cross-reference.
The amendment rectifies that and ensures for the
avoidance of doubt that all pertinent information
about orders must be placed in the annual report,
which will be published and laid before the
Parliament. I hope that Ms Watt will accept that
assurance.
Amendment 13 is a technical and consequential
amendment that is required because of changes
that we made at stage 2 to make harbour
authorities a statutory objector.
I move amendment 4.
Amendment 4 agreed to.
Section 4—Applications
Amendment 2 not moved.
After section 7
The Deputy Presiding Officer: Group 3 is on
developments
of
national
significance.
Amendment 16, in the name of Maureen Watt, is
the only amendment in the group.
Ms Watt: Although there was general
agreement that the existing system of dealing with
major projects by means of a private act of the
Scottish Parliament is not a satisfactory way of
doing things, there is concern among those who
have followed the Transport and Works (Scotland)
Bill that so little involvement of the Parliament is
expected as a result of the bill.
With amendment 16, I am not trying to
reintroduce the arguments that were advanced by
Donald Gorrie at stage 2. If all the front-loading of
the process of major projects takes place and all
interested parties are involved from the start, that
will be welcome. However, there is concern that
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although local members might be able to have a
say, Parliament as a body will not have a say on
major strategic developments. That is remiss.
Shortly after the announcement of a project, time
should be given for elected members to give their
views so that ministers know at the outset the
views of members and their constituents.
I offer an example that looks back to what
happened earlier today. If proposals were
developed for a new Forth crossing, from
whichever party, surely the Government of the day
should lead an early debate on the subject—for
example, on whether the crossing should be a
bridge or a tunnel. That debate should not be left
to an individual member to introduce; the
Government should lead the debate so that
members may have a say on the project.
I move amendment 16.
David McLetchie (Edinburgh Pentlands)
(Con): I have a great deal of sympathy with
Maureen Watt’s amendment 16. Section 13 deals
with developments of national significance and
provides that formal approval of any ministerial
order relating to such a significant development
will be required from the Parliament as a final
stage in the process. Amendment 16 would
provide for preliminary as well as final
consideration by Parliament of such a significant
development.
I have some sympathy with the amendment
because of a point that was raised in evidence by
those who participated under the present private
bill procedure, who said that by the time the draft
private bill came to Parliament, the principle of the
project had in effect been approved by the
Scottish Executive since such projects invariably
depend on a high level of public funding before
they can even get to first base. As the objectors
saw it, parliamentary consideration was confined
to the details and not the principle and the result
was a foregone conclusion. That is an unfortunate,
if realistic, perception. For that reason, there is
merit in the principle behind amendment 16.
Whether a statutory requirement for preliminary
consideration by Parliament needs to be
incorporated in the bill depends in part on how the
Executive intends Parliament to debate the
national planning framework and developments of
national significance that are within that
framework, some of which are projects that fall
within the scope of the bill. If we can be satisfied
that there is adequate scope for such a preliminary
debate in Parliament, initiated by the Executive in
its own time, amendment 16 is probably
unnecessary. However, if that is not the case—we
await the minister’s response with interest—the
amendment has considerable merit and is worthy
of our support.
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Chris Ballance: I, too, have a great deal of
sympathy with amendment 16. It is important that
we have some form of parliamentary scrutiny and
debate on the general principles of such proposals
before all the work of inquiries and everything else
gets under way.
At the moment, we risk creating a procedure that
involves much less parliamentary scrutiny than
currently exists. We risk creating a procedure
whereby the only parliamentary scrutiny will be a
final motion at the end of the process, when there
will be one three-minute speech for and one threeminute speech against.
Amendment 16 is worth while. Unlike David
McLetchie, I think that it is important to include the
provision in the bill, because regardless of the
current minister’s good will and good intentions,
we must have something that is binding on his
successors.
Tricia Marwick (Mid Scotland and Fife) (SNP):
In adding my support for Maureen Watt’s
amendment 16, I declare an interest as I was
previously the convener of the Waverley Railway
(Scotland) Bill Committee.
Far be it from me to say that the Parliament
needs more involvement than the bill provides,
given the complaints of all the committee
members in light of the fact that the process took
almost three years and required us to go through a
pile of evidence that was almost 3ft high.
However, there is an important stage missing from
the procedure that is outlined in the bill and I urge
the minister to listen carefully to the comments
that have been made by members throughout the
chamber.
It is not unreasonable to suggest that Parliament
gets to consider a proposal at a preliminary stage
to decide in principle whether we support it before
it proceeds further. The process that is outlined in
the bill is lacking in parliamentary scrutiny. I am
not arguing for one minute that we should go back
to the old system—heaven forfend—but I think
that there is something missing. I urge the minister
to listen carefully, reflect on what has been said
and respond positively to Maureen Watt’s
amendment.
Tavish Scott: I take the issue seriously. It
reflects a legitimate point of interest that has been
raised, in different forms but in the same manner,
at committee proceedings and elsewhere.
First, on the point on which David McLetchie and
Tricia Marwick have just reflected, I bow to the
superior knowledge of my colleague Johann
Lamont, who was responsible for the Planning etc
(Scotland) Bill. Not only will we have a full
parliamentary debate on these matters before the
parliamentary process begins, but the committees
will be heavily involved in taking them forward and
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scrutinising them to the utmost extreme. It is
important to reflect on Parliament’s engagement in
the process.
Chris Ballance: Will the minister give way?
Tavish Scott: In a minute.
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I wholly concur with Alasdair Morgan, who said
in his submission on the bill to the Procedures
Committee:
“the SNP is anxious that whatever procedure is
introduced in the above bill is one which considerably
reduces the delays”—

I assure Chris Ballance that it is not the case
that there would be a three-minute speech for and
a three-minute speech against. Ministers would be
held accountable for every part of the proposal
and ministers would be questioned on every part
of it in detailed evidence sessions. I hope that that
provides the assurance that he seeks.

I think that that is Tricia Marwick’s point—

Chris Ballance: Does not the minister accept
that the debate on the planning strategy will be a
debate on a large number—perhaps 50 or 60—of
planning issues? What is required is detailed
examination of a specific transport issue, but that
will not happen in a general debate on the overall
planning strategy for Scotland.

Tricia Marwick: That just shows that the
previous business manager and chief whip
sometimes disagreed with the current business
manager and chief whip on the issue—I will
probably get a hard slap for it, too.

Tavish Scott: That is why I made the point on
the role of committees. The kind of scrutiny that
the member describes is not provided by general
parliamentary debates; the Parliament’s breadand-butter work is done in the committees. I
strongly advocate and will always support the
committees’ right properly to scrutinise all such
issues. I am sure that they will do so in the context
of the national planning framework and will look
into the detail behind it in relation to an individual
committee’s responsibilities.
I hope that Mr Ballance accepts that assurance.
I do not accept that only the debate in Parliament
would cover the wide range of projects; detailed
scrutiny would take place in the committees.
As Maureen Watt knows, I stated in evidence to
the Local Government and Transport Committee:
“If the bill is enacted, transport proposals will continue to
be subject to scrutiny, from the strategy documents,
beginning with the strategic projects review, through to the
infrastructure investment plan and culminating, for
nationally significant projects, in the national planning
framework.”

15:15
Tricia Marwick: Will the minister give way?
Tavish Scott: I want to finish making this point.
I also said:
“Given the front-loading exercise and the significant topline parliamentary scrutiny in the context of the national
transport strategy”—

and other aspects,
“it will simply not be necessary to have yet another
process.”—[Official Report, Local Government and
Transport Committee, 3 October 2006; c 4048 and 4053.]

“currently accompanying public
particularly in relation to rail.

transport

projects,

In that respect I am not convinced that we do need two
bites at the cherry in Parliament in respect of approving
Executive action and I feel that approval of the final draft
order is probably sufficient.”

Will the minister confirm that the national
planning framework will be either wholly approved
or wholly rejected by members after the
parliamentary debate and that we will have no
opportunity to lodge an amendment that would
delete part of the document? If that is the case,
the detailed scrutiny that we want will not take
place, because members will not be able to reject
a particular aspect of the framework without
rejecting the whole thing.
Tavish Scott: That argument would be fair if the
debate represented the Parliament’s only scrutiny
of the Government of the day’s national planning
framework. However, as we have discussed ad
nauseam in committee, it absolutely will not be the
only scrutiny. I hope that Tricia Marwick reads the
evidence on the matter, because we went over the
issue a number of times. As I said to Chris
Ballance, the debate is not the only process; a
number of steps will be gone through. The frontloading exercise—I know that is dreadful jargon—
will involve consultation and projects will be
considered by communities and, I am sure, by
many regional and constituency members. In
addition, there will be a political process, which will
provide much opportunity for debate and full,
active scrutiny before the Parliament debates the
NPF.
I want to talk about fairness. The practical
proposal in amendment 16 is that the Parliament
should by motion debate an individual project
within three months of an application being made,
which means that the Parliament could conduct a
formal debate during an objection period. I hope
that Maureen Watt will reflect on the significant
problems that such an approach would give the
Government. The Parliament might debate a
project’s merits before it had been subject to
independent examination by a reporter or while an
inquiry or hearing was going on—I am sure that


609

32071

8 FEBRUARY 2007

that is not what Maureen Watt wants to achieve.
What message would that send to the parties
concerned? People would ask what was the point
of pursuing the process if the Parliament was
going to arrive at a decision without hearing the
evidence or arguments. Amendment 16 is not
consistent with the formal processes in relation to
people’s right to object.
On the basis of that point and wider points about
the inevitable and proper parliamentary scrutiny of
national transport plans and other plans, I ask
Maureen Watt to withdraw amendment 16.
Ms Watt: I do not recall it being suggested to
the Local Government and Transport Committee
that scrutiny of projects under the bill would be as
strong as the minister’s comments today suggest
that it will be. If such scrutiny is to take place, and
given what my colleagues have said to other
committees, I seek leave to withdraw amendment
16.
The Deputy Presiding Officer: Does any
member object to Maureen Watt withdrawing
amendment 16?
Members: Yes.
The Deputy Presiding Officer: In that case, I
must put the question. The question is, that
amendment 16 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division. I suspend the meeting for five minutes.
15:19
Meeting suspended.
15:24
On resuming—
The Deputy Presiding Officer: We will proceed
with the division.
FOR
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Canavan, Dennis (Falkirk West) (Ind)
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Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Douglas-Hamilton, Lord James (Lothians) (Con)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Finnie, Ross (West of Scotland) (LD)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Johnstone, Alex (North East Scotland) (Con)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Petrie, Dave (Highlands and Islands) (Con)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
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Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

ABSTENTIONS
Fox, Colin (Lothians) (SSP)

The Deputy Presiding Officer: The result of
the division is: For 5, Against 97, Abstentions 1.
Amendment 16 disagreed to.
Section 8—Objections
The Deputy Presiding Officer: Group 4 is on
notifications. Amendment 5, in the name of the
minister, is grouped with amendments 6 and 8.
Tavish Scott: Amendment 5 seeks to improve
targeting of information. We have decided that it is
inappropriate that a newspaper advertisement
must be placed each and every time we decide to
dispense with rules or require compliance with
additional rules. We believe that we have to
ensure that we most appropriately inform people
who may be materially affected; where only a few
people will be affected, they could receive
individual notices rather than be informed via a
newspaper.
Amendment 6 has been lodged for technical
drafting reasons. It seeks to make more precise
the cross-reference to provisions within section 9
and, in so doing, to confirm that Scottish ministers
are to send notice of their determination to make
or not to make an order to every statutory objector
that makes an objection. Amendment 8 is
consequential on it, to maintain consistency in the
drafting.
I move amendment 5.

Section 12—Publicity for making or refusal of
order
6

moved—[Tavish

Tavish Scott: The amendments follow through
on the commitment that I gave to the Local
Government and Transport Committee to return at
stage 3 with amendments that will implement
European Council directive 2003/35/EC as it
relates to the Harbours Act 1964. The directive—
otherwise known as the public participation
directive—extends the amount of information that
is to be made available when a development that
requires an environmental impact assessment is
being proposed, and the ways in which that
information is published. It seeks to ensure that
members of the public, as well as bodies that have
environmental interests, have the opportunity to
participate in the environmental decision-making
process. It also provides for a legal right to
challenge the decision. Similar changes were
made recently by regulation in respect of roads,
and changes for projects to deliver rail and other
guided transport systems have been reflected in
the drafting of part 1, with details to be laid out in
secondary legislation.
Amendment 14 will ensure that we implement
the provisions of the public participation directive
before June; if we did so any later, we would leave
ourselves open to possible infraction proceedings.
Amendment 15 will ensure that in implementing
the provisions of the public participation directive
we do not breach the legitimate expectation of
developers that have current applications. The
transitional arrangements confirm that we will not
be changing the rules or procedures for existing
projects. That is a standard approach.
I move amendment 7.
David McLetchie: I direct my remarks at
amendment 11, which is in the name of the
minister. The legislative process in Parliament is
sometimes of such mind-numbing tedium that it
almost sends members to sleep. That is no better
exemplified than in amendment 11, which starts
with a series of subsections designated “zz”. Who
is responsible for that? We need look no further
than the introduction to amendment 11, where we
find our old friend, Council directive 2003/35/EC.
Mike Rumbles (West Aberdeenshire and
Kincardine) (LD): Where is Phil Gallie?
David McLetchie: He is right beside me. I am
sure that he will have something to say about it.

Amendment 5 agreed to.

Amendment
agreed to.
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Scott]—and

Amendment 3 not moved.
The Deputy Presiding Officer: Group 5 is on
the implementation of a directive. Amendment 7,
in the name of the minister, is grouped with
amendments 10, 11, 12, 14 and 15.

Once again, it seems that pages are being
added to legislation of Parliament at the behest of
our friends and partners in the European Union. At
a recent meeting of the Local Government and
Transport Committee, it was of considerable
interest to my colleagues and me to study the
report that had been prepared by Jim Wallace on
implementation of EU directives in the Scottish
Parliament, elsewhere in the United Kingdom and
in other member states.
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I would like an assurance from the minister that
the pages and sections of legislation that we now
propose to enact are not an example of the gold
plating to which Mr Wallace drew attention in his
report. It is remarkable that, whereas we require
pages to implement a European directive, our
friends in the Republic of Ireland seem to require
only a few lines.
Although we will support amendment 11—as is
incumbent upon us under the terms of our legal
obligations as members of the European Union—I
ask the minister to comment on whether the pages
and pages of prose are truly necessary to give the
law effect.
15:30
Tavish Scott: It is important to look closely at
amendment 11, and I am sure that David
McLetchie has had that opportunity, even in his
darkest moments. I can assure him that the new
“pages” of law are in fact paragraphs. New
paragraph (zza) of proposed new section 54A of
the Harbours Act 1964—I know that David
McLetchie is familiar with that one—provides for
definitions. Paragraphs (zzb) and (zzc) seek to
improve the provision of access to information and
the making of representations and paragraph (zzd)
will introduce new paragraph 10A into part I of
schedule 3 to the 1964 act. As regards the
remaining new paragraphs (zze) to (zzg), which
are, of course, consequential, I hope that David
McLetchie will recognise that they are paragraphs,
not pages. He will therefore appreciate that the
Scottish Executive is doing its best not to have
gold, silver, bronze or any other kind of plating.
Amendment 7 agreed to.
Amendment
agreed to.

8

moved—[Tavish

Scott]—and

Section 20—Annual report
Amendment
agreed to.

9

moved—[Tavish

Scott]—and

Section 24—Amendment of Harbours Act 1964
Amendments 10 to 13 moved—[Tavish Scott]—
and agreed to.
Section 29—Short title and commencement
Amendments 14 and
Scott]—and agreed to.

15

moved—[Tavish

Transport and Works (Scotland)
Bill
The Deputy Presiding Officer (Trish
Godman): The next item of business is a debate
on motion S2M-5361, in the name of Tavish Scott,
that the Parliament agrees that the Transport and
Works (Scotland) Bill be passed.
15:32
The Minister for Transport (Tavish Scott):
Parliament
recognises
that
transport
is
fundamental to our society and to having a socially
just and economically vibrant Scotland. We have
driven forward changes to transform transport
delivery and transport infrastructure across the
country. We have created regional transport
partnerships, and we have provided national
concessionary travel to older people, young
people and people with disabilities. We are
delivering ambitious road and rail developments
and we are placing even greater emphasis on
public transport solutions.
Last year, we launched the national transport
strategy, which provides, for the first time, a single
comprehensive national statement of our transport
priorities and plans for the future. We will soon
determine the projects that will deliver that
strategy, but today we are providing the process
for authorising those projects. We need to ensure
that the process that we use to deliver projects is
appropriate, effective and efficient in terms of time
and cost.
We must give a better deal to promoters, to
objectors and, certainly, to MSPs as they carry out
their appropriate role of scrutiny and take up their
rights to object and comment. We want the bill to
strive to improve process efficiency, but not at the
expense of compromising scrutiny, transparency,
fairness or the primacy of Parliament. The debates
and discussions on the bill, including the debate
this afternoon, have rightly focused on those
matters.
Following detailed interrogation, the bill has not
been found wanting. It will improve scrutiny
through use of public examination. It will improve
transparency and fairness through greater
provision of public information and participation. It
will strengthen the primacy of Parliament by
ensuring that all transport developments that are
of national importance will now be subject to the
affirmative procedure. This is a good bill that
focuses on improving a process that has been
subject to an old private bills procedure that many
of us have found to be demanding at all times. I
commend the bill to Parliament.
I move,
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That the Parliament agrees that the Transport and Works
(Scotland) Bill be passed.

15:34
Ms Maureen Watt (North East Scotland)
(SNP): As the minister said, the bill is quite
technical and is not one to set the electorate, the
media or even the heather, on fire. The people
who will welcome it most are those who have sat
through consideration of the Edinburgh tram bills,
the Waverley Railway (Scotland) Bill, the AirdrieBathgate Railway and Linked Improvements Bill
and so on.
However, we welcome the fact that, because of
the so-called front-loading of the process,
members of the public who are interested in a
particular major project will be able to get involved
at a very early stage. We also welcome the onus
that is being put on developers to involve many
people and at an early stage.
I thank the committee clerks and all those who
were involved in the bill. The SNP will vote for the
bill at decision time.
15:35
David McLetchie (Edinburgh Pentlands)
(Con): The Transport and Works (Scotland) Bill is
the first bill in which I was involved from start to
finish, as a member of the Local Government and
Transport Committee. For me, the bill was an
interesting introduction to the legislative process at
its various stages, even if—as Maureen Watt
commented—the subject matter was somewhat
dry; it was hardly likely to set pulses racing or, as
she said, to set the heather on fire. I echo her
words of thanks to the bill team and committee
staff who brought the bill to fruition and assisted
us, as committee members, in our consideration of
the bill’s principles and detailed provisions.
The present private bill procedure has, among
the general body of members, few friends in
Parliament. That is in part because the MSPs who
have the keenest interest in a given project have
been excluded from membership of the relevant
bill committee because of the significance that the
project would have had for their constituency, but
it is also because of the potential for conflicts of
interest to arise and because of the quasi-judicial
role that we have been asked to play. Accordingly,
the new procedure will be an improvement even if,
from the standpoint of promoters or the taxpayer, it
will be no less expensive.
I say that because the new procedure makes the
responsibility and accountability of ministers for
such projects far more explicit than does the
present process. Whether or not a project
proceeds, it is—and it should be—fundamentally a
matter for political decision making. The
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application process should reflect political priorities
and not the outcome of an independent
examination, even if that included a public inquiry.
That approach must be right, as a matter of
principle.
As I said at stage 1, all the major rail and tram
projects that will be making substantial calls on the
public purse over the next few years have already
been approved or are in the process of approval
before the end of the parliamentary session under
the present private bill procedure. Those projects
carry a price tag of £2.5 billion and rising. Of
course, they now have to compete with the
considerable financial demands—or potential
financial demands—of a new Forth crossing. It will
be interesting to see whether all of them survive
the comprehensive spending review that has been
conveniently scheduled for after this year’s
election, and the scrapping of the Barnett formula
by Prime Minister Gordon Brown on his accession
to office. I strongly suspect that some hard
financial decisions will have to be taken in the next
couple of years and that the gravy train will shortly
hit the buffers.
Accordingly, when it comes to major transport
projects, the bill and the new procedure may
gather dust on the shelves. However, it is right that
we should learn from our experience of the current
procedure, put the measure in place, and watch
this space to see what happens—if anything.
15:38
Mr Charlie Gordon (Glasgow Cathcart) (Lab):
I am very pleased to endorse the bill. I am also
delighted that we have reached stage 3. There
was overwhelming cross-party consensus on the
bill at stage 1. I gather that there was not much
change to that consensus at committee at stage 2,
except for a minor skirmish with Donald Gorrie.
We have had more minor skirmishes today, but no
blood has been drawn on either side.
When the bill is enacted, we will no longer need
the complexity of a full act of Parliament to build a
canal, railway, guided busway, certain roads or
harbours. I have only one caveat to add to what
has been said, which is that post-legislative
scrutiny is a responsibility and, indeed, a
challenge for Parliament. Given the significance of
transport infrastructure to our economy, to our built
environment and to social inclusion, we must
monitor the effectiveness of the legislation. I do
not envisage that the bill will gather dust because
it will be vital to our nation in the period ahead. We
need to monitor its effectiveness. We think we
have it right, but let us check and see.
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15:40
Mike Rumbles (West Aberdeenshire and
Kincardine) (LD): The bill will modernise the
process for authorising major rail, tram and inland
waterway developments, which was designed in
th
century. At the moment, such
the 19
developments are dealt with by private acts of the
Scottish Parliament. That is an archaic system: I,
for one, was astounded that, when Westminster
created the Scottish Parliament, we inherited a
system that, if I may use a phrase that is in vogue
at the moment, is not fit for purpose.
The bill will implement the commitment that was
made in May 2005 to place the Scottish ministers
at the heart of an order-making process, thereby
avoiding the need for private bills and the
establishment of unpopular private bill committees.
That move was unanimously supported by
Parliament.
The bill will modernise and improve the system.
It will ensure that a full and thorough appraisal
process will take place with the involvement of the
community, local MSPs and, if appropriate, the
Scottish Parliament. However, there will be no
need to create private bill committees. The bill will
also give local authorities, national park
authorities, navigation authorities, Network Rail,
regional transport partnerships and people who
would be directly affected by compulsory purchase
orders the right to have their objections heard at
an inquiry.
To critics of the bill—if there are any—who say
that it will remove parliamentary scrutiny, I say that
it will certainly remove unnecessary parliamentary
scrutiny, but it will also mean that decisions that
the Minister for Transport takes on projects of
national
importance
will be
subject
to
parliamentary approval. That process must be
right. In addition to the methods of parliamentary
scrutiny that the minister mentioned, we have the
system of members’ business debates, in which
MSPs can debate such issues and hold ministers
to account. Indeed, Maureen Watt will hold a
members’ business debate immediately after
decision time tonight in which she will address an
issue in respect of the legislation on seatbelts.
Phil Gallie (South of Scotland) (Con): That is
all very well. Members’ business debates certainly
address issues, but they really do not hold
ministers to account. They are obliged to respond,
but they are not obliged to take action.
Mike Rumbles: I will give Phil Gallie an
example: I held two members’ business debates
last year on the campaign to save the Aboyne
maternity unit; today, the Minister for Health and
Community Care announced that the unit has
been saved. Phil Gallie should not tell me that
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members’ business debates have no effect,
because they can have great effect.
There is broad support throughout Parliament
for the bill. I am sure that, when we come to the
vote, the motion will be agreed to and the bill will
command overwhelming support from colleagues.
15:43
Tricia Marwick (Mid Scotland and Fife) (SNP):
I am happy—actually, I am ecstatic—to speak in
the debate after my experiences of the current
private bill process. This morning, we had a
debate in which I argued that bridge tolls are unfair
to Fife. The fact that local members could not be
involved in private bill committees has meant that
members from Fife have had an onerous task
because of the locations of many of the projects
for which there have been private bills. The
Waverley Railway (Scotland) Bill Committee
included Ted Brocklebank, Christine May and me;
Helen Eadie and Scott Barrie have also been on
private bill committees.
There is a belief that members were dragooned
on to private bill committees. It is true that, once
word got out that they were not good places to be,
most members gave them a body swerve.
However, I confess that, in my naivety, I
volunteered myself to Bruce Crawford, who was
the Scottish National Party’s chief whip, for the
Waverley Railway (Scotland) Bill Committee. I told
him that I had been most places in the
Parliament—I had been a business manager, a
whip and a committee member—so I would like to
see how a private bill worked. I have never been
known for making sound judgments and that was
certainly not a sound judgment: the committee
went on and on and on. The Waverley Railway
(Scotland) Bill showed the sheer complexity and
technical nature of the long-running saga of the
Borders railway.
I am pleased that the system has been
streamlined, because it is unfair to expect MSPs to
involve themselves in the technicalities that we
encountered. On one side were the promoters with
their technical advisers, and on the other side was
the committee with its technical advisers. Although
I pay tribute to all members who have been on
private bill committees in the past, I am sure that
they would acknowledge that the process was
extremely onerous, difficult and time consuming.
I welcome the Transport and Works (Scotland)
Bill. I would have liked it to include some
parliamentary involvement in the new process, but
we are where we are. It is certainly a heck of a lot
better than the previous system, and I have no
hesitation in giving it my support.
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15:45
Bristow Muldoon (Livingston) (Lab): In
speaking in support of the Transport and Works
(Scotland) Bill, I want first to thank the clerks to the
Local Government and Transport Committee, as
others have done, for their advice and support
during consideration of the bill. I want also to thank
both those who gave evidence and my fellow
committee members for their contributions.
The Parliament has recognised a problem with
the requirements under the private bills procedure
that we had to follow and there has been a degree
of consensus on establishing a more modern
approach to authorising public transport projects.
That is especially important because both parties
in the Executive—Labour and the Liberals—have
ambitious plans for investing in our public
transport infrastructure. Projects for the Larkhall to
Milngavie line, the Stirling-Alloa-Kincardine line,
Edinburgh trams, the Borders rail line, the
Glasgow and Edinburgh airport rail links and the
Bathgate to Airdrie line either have been
completed or are in the process of being
completed. The last of those projects is close to
my heart and I hope that proceedings on the bill to
provide for it will be completed before Parliament
breaks for the elections.
Mr McLetchie made a mischievous point in
trying to claim that future Prime Minister Brown
would be some sort of threat to the income of the
Parliament. Let me point out to Mr McLetchie that
if it were not for the actions of Chancellor Brown
and the doubling in cash terms of the budget of
the Parliament in the eight years since devolution,
many of those ambitious public transport projects
could not have proceeded.
Mike Rumbles: Does Bristow Muldoon find it as
interesting as I do that David McLetchie did not
refer to a possible future Prime Minister Cameron?
Bristow Muldoon: I welcome the fact that Mr
McLetchie fully expects Mr Brown to be the next
Prime Minister, as many in the country do. Many
years may he serve in that role—I am sure that
that will continue to be positive for this Parliament.
The bill sets out a more modern and efficient set
of procedures for permitting new tram and rail
lines to proceed, and it replaces the cumbersome
private bills procedure. Mike Rumbles was right to
point out just how antiquated that procedure
was—it dated back to Victorian times. One reason
why it was not updated is that there was no
expectation in the past few decades in Britain that
we would embark on a major new expansion of
railways. The Parliament is to be commended for
embracing the opportunities to enhance our public
transport infrastructure.
I am sure that, as has been remarked, all
members who have served on private bill
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committees will welcome this development. It is
not about MSPs shirking their responsibilities; it is
about MSPs being able to concentrate on their key
responsibilities for the major public services, such
as health and education, for crime and for the
economy. If we require detailed consideration of a
public transport project and issues such as the
appropriate decibel limit that should apply, it is
right that dedicated professionals with relevant
expertise should be involved.
Of course, the final responsibility for approving a
project will lie with ministers or the Parliament,
depending on whether it is a national or more
regional or local project. The vast majority of the
more regional or local projects will have been
subject to democratic accountability through local
authorities or regional transport partnerships
before final permission is requested from
ministers.
It is important that we have upfront consultation,
because the bill is not about denying people their
opportunity to object to a project if they have
legitimate concerns. The emphasis on upfront
consultation and notification of people who will be
close to a project is important and we will need to
monitor that closely.
It may be that, given the range of projects that
we are currently committed to, not as many new
projects will come forward in the course of the next
few years, but I have no doubt that members and
political parties will promote further projects in the
years to come. Therefore, I believe that the bill will
serve Scotland well by ensuring that any future
major public transport projects are able to be
considered in a modern and efficient way.
The Deputy Presiding Officer: We now move
to winding-up speeches.
15:50
Dr Sylvia Jackson (Stirling) (Lab): I agree
totally with what the minister said about the
importance of transport. He stressed the
importance of the new strategy that the bill will
provide for delivering public transport projects. As
Bristow Muldoon mentioned, the bill presents us
with a modern and efficient system.
I was involved with the bill through my
membership of two committees—the Local
Government and Transport Committee and the
Subordinate Legislation Committee—but I will
speak first from a Local Government and
Transport Committee perspective.
I can mention only a few of the issues that are
raised in the committee’s stage 1 report. It stated:
“The Committee supports the principle that applications
for transport developments should be ‘frontloaded’”—

front-loading is an issue that we have heard quite
a bit about this afternoon—
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“so as much consultation takes place, and as much
information is provided to those potentially affected by the
project, as possible, in advance of the application being
made. The Committee considers that this will provide
significant benefits in helping to improve the quality of
applications. The Committee notes the broad support
among witnesses for the policy of frontloading applications,
but wishes to highlight two points”.

Those two major points, along with a number of
other issues, were taken on board by the minister
and we are satisfied that the issues that we raised
have been dealt with.
The stage 1 report continues:
“the Committee notes concerns which have been
expressed about the potential costs on promoters, if
promoters have already been carrying out good practice in
relation to pre-application activity, then they may not see a
significant increase in costs under the new arrangements
… While the Committee sympathises with the burden of
work which objectors have to carry, nevertheless it is of the
view that it would not be appropriate for public finances to
be utilised to provide financial support for objectors to a
particular project. The Committee has recommended that
as much information should be provided to those potentially
affected by a project as possible, and the Committee
further recommends that reasonable time is permitted to
allow objectors to present their case. The Committee hopes
that this will go some way towards striking a reasonable
balance between promoters and objectors”—

striking that balance has always been the big
issue.
Basically, the committee recognised
“the importance of the correct balance being struck
between enabling those with a vested interest in a
proposed transport infrastructure project the opportunity for
their views to be heard through an inquiry and the
importance of a transport project being able to proceed in a
timely manner. … The Committee heard from a range of
witnesses who argued that the right to require an inquiry
should be extended to include other organisations. The
Committee therefore welcomes the Minister for Transport’s
commitment to extend the right to call an inquiry or hearing
to navigation authorities, Network Rail and regional
transport partnerships”.

Moving on to the Subordinate Legislation
Committee perspective, I want to mention one
issue on which we were given an assurance from
the Executive that I would also like to be put on
record. On section 27 of the bill, our report on the
bill as amended at stage 2 states:
“The Committee noted that subsection (6)(aa) enables
orders etc under the Act to sub-delegate functions. It
recognised the need for this type of sub-delegation but was
concerned that it could be interpreted as including a power
to confer a power to make subordinate legislation.
… In correspondence to the Committee, the Executive
confirmed that it has no intention of using the power
conferred by section 27(6)(aa) to empower the making of
subordinate legislation. However, the Committee was
concerned that any future Executive would not necessarily
take this view. The Executive also considered that a court
would not read this section as sufficient to authorise
provision allowing a third party to make subordinate
legislation but it seemed preferable to the Committee for
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the bill to include a provision to put the position beyond
doubt. In oral evidence the Executive assured the
Committee that in its view the drafting ‘is sufficient to show
that there is no means of passing on the power to make
subordinate legislation.’
… The Committee also sought clarification of the
reference to ‘any enactment’ in section 27(6)(b) and
whether this would include the Act itself.
… Similarly to the position that it had put forward in
relation to a point on the Aquaculture and Fisheries
(Scotland) Bill, the Executive considered that ‘explicitly
stating that the power does not extend to amending the
parent Act would cast doubt upon the meaning of
numerous provisions in existing Acts of the Scottish
Parliament.’
… The Committee did not doubt the stated intention of
the Executive in relation to these powers but agreed that
the attention of the Parliament should be drawn to the
assurances received in oral evidence from the Executive at
the Committee’s meeting on 6 February”.

I am pleased to speak today to ensure that we get
assurances on those points on record.
In summary, I gather that the Scottish
Parliament’s staff costs will decrease by £85,000
and that 280 MSP hours will be saved per project,
which I am sure is to be welcomed. I anticipate
that removing the requirement for a private bill for
a transport-related project will result not only in a
saving in staff costs but in a notional saving in
MSPs’ time. However, that saving will not be
concrete, as I am sure that MSPs will utilise the
saved time to conduct other pressing business.
We should support the bill.
15:56
Phil Gallie (South of Scotland) (Con): There is
far too much consensus in this place today, so I
intend to cause a ripple—rather than a wave—of
dissent.
Bristow Muldoon: Which aspect of the
European convention on human rights does Mr
Gallie feel is to blame for the bill?
Phil Gallie: I am not quite sure which aspect of
the ECHR is to blame, but I am sure that there is
an aspect of it that is to blame.
In his opening speech, the minister spoke about
the private bills system as being arcane. I am
probably the only member of the Parliament who
has run an enterprise that was set up under the
old private bills system at Westminster; I am
referring to the Lanark and Galloway hydroelectric
schemes. The private bills that set up those
schemes, which were passed some 80 years ago,
dealt with issues in such a way as to protect the
public today from what some members—not me,
of course—would refer to as the excesses of
privatisation in the power industry. Those private
bills have been valuable in protecting the public.
In amendment 16, Maureen Watt attempted to
deal with the restricted involvement that
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parliamentarians will have in the new process.
Although I have some sympathy with her in that
regard, sadly we could not have agreed to her
amendment because, as the minister pointed out,
its shortcomings would have had consequences.
However, Maureen Watt was right to speak about
the involvement of MSPs.

Tony Blair claimed that Britain’s economy was the
strongest in Europe. However, it was a Tory
Government that established that strong economy
and put Gordon Brown in the position to be able to
impose tax after tax and dispense the largesse
that allowed us to commit to some of the transport
schemes.

As someone who is about to leave the
Parliament, I might be approaching the issue from
a position of self-interest. I loved all the hours that
I spent as a member of the Edinburgh Tram (Line
One) Bill Committee and I am still enjoying my
time as a member of the Airdrie-Bathgate Railway
and Linked Improvements Bill Committee. I
believe that the purpose of MSPs is to ensure that
the interests of individuals and constituents are
protected. I will come to constituents shortly.

Bristow Muldoon: Will the member confirm that
the United Kingdom economy has continued to
grow throughout the past 10 years of Labour
government? Does he agree that that
demonstrates
the
chancellor’s
successful
economic management?

Ms Watt: Will the member take an intervention?
Phil Gallie: I just want to finish my point.
We are here to guard people’s interests and I
believe that, in many ways, the private bill
committees have done that.
I am disappointed by what has happened to the
guarantees that were given to the Edinburgh Tram
(Line One) Bill Committee on the provision of a
shuttle bus to serve the Western general hospital.
In my view, we got a commitment that such a
service would be provided and would be
continued, but it seems—if what is written in the
papers is to be believed—that the promoter is
going back on that commitment. I ask the minister
to examine the statements that were made in
meetings of the Edinburgh Tram (Line One) Bill
Committee and the guarantees that were given
and to ensure that the shuttle bus that was
promised is delivered for people who want to use
the Western general.
Ms Watt: Phil Gallie is about to leave the
Parliament, but he paid it a great compliment. The
private bills that it has considered were long and
sometimes tedious, but they were obviously a hell
of a lot better than those at the House of
Commons.
Phil Gallie: I did not say that. The bills on the
Lanark and Galloway hydroelectric schemes go
back about 80 years. If my recollection is correct,
we did not have the Scottish Parliament at that
time. Both systems have value. There is credit for
the Scottish Parliament in the way in which we
deliberated on the bills. That contradicts Mike
Rumbles’s speech, because he expressed
disappointment that the bills were considered
under parliamentary procedure.
I cannot let Bristow Muldoon’s comment about
Chancellor Brown’s largesse pass without
comment. I point out to him that, at a meeting of
the Council of Ministers in Amsterdam in 1997,

Phil Gallie: We can see that in a different light if
we consider the balance of debt, the balance of
trade and personal debt. I have great concerns
about the UK economy. David McLetchie asked
whether we will be able to sustain the level of
spending that has been committed, and that
question applies irrespective of which Government
takes us forward.
As David McLetchie also said, the bill panders to
the European Union to some degree. When the
minister spoke to amendment 11, his comments
were gobbledegook worthy of any European
commissioner. I wonder where his ambitions lie.
Some serious issues have been picked up. The
bill will certainly speed up some important
transport projects that affect the well-being of the
country’s economy. To that degree—and with the
silver tongue of David McLetchie persuading me
that the bill is a good thing—I will join in and
support the bill at decision time.
The Deputy Presiding Officer (Murray Tosh): I
call Brian Adam to close for the SNP.
[Interruption.] Would anyone else like to close for
the SNP?
Members: No.
The Deputy Presiding Officer: In that case, I
call Tavish Scott to wind up the debate.
16:03
Tavish Scott: That is probably a bit unfair on
poor Mr Adam, Presiding Officer.
Before I comment on the brief debate that we
have had this afternoon, I advise the Parliament,
for the purposes of rule 9.11 of standing orders,
that Her Majesty, having been informed of the
purport of the Transport and Works (Scotland) Bill,
has consented to place her prerogative and
interests, so far as they are affected by the bill, at
the disposal of the Parliament for the purposes of
the bill.
I welcome the comments that were made during
the debate. A number of Phil Gallie’s points might
have been slightly outside the direct scope of the
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bill,
but
they
were
nevertheless
good
entertainment. He made a serious point about
tramline 1 and I undertake to look into the matter.
Phil Gallie was not on such good ground when
he talked about the economy. Last night, I listened
to a Radio 4 programme presented by Giles
Brandreth, whom the Conservatives will know well
as a former colleague in another place. He
interviewed former Chancellors of the Exchequer
including Norman Lamont—we stress the first
syllable in Shetland, unlike people in London—or
Lord Lamont, as he is now. He was asked some
rather pertinent questions about how he dealt with
the psychological and political pressure of black
Wednesday. I am afraid that some of us still
remember that. I am sure that Phil Gallie
remembers it, so when it comes to economic
management—
Phil Gallie: Of course, the minister is quite right
to refer to black Wednesday. However, in support
of Norman Lamont, I should point out that it was
caused by our commitment to the exchange rate
mechanism or what might have been described at
the time as the localised euro. That action was
taken against my better judgment—although I
have to say that it received Liberal support.
Tavish Scott: Well, I suppose that we should
bear in mind what happened at the following
election.
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empower the making of subordinate legislation.
Although an order under section 1 may authorise
the making of byelaws, that is specifically provided
for in paragraph 13 of schedule 1. The Executive
very much doubts whether a court would interpret
section 27(6)(aa) as sufficient to authorise
provision allowing a third party to make
subordinate legislation and believes that
something much more express would be required.
I am sure that Sylvia Jackson understands the
issues in that respect.
I also thank Donald Gorrie and his colleagues on
the Procedures Committee for their interest, and
Bristow Muldoon and the Local Government and
Transport Committee for their scrutiny and, in
particular, for their supportive and comprehensive
stage 1 report, which made the bill’s passage so
much easier.
Finally, on Trish Marwick’s comment with regard
to her experiences on the Waverley Railway
(Scotland) Bill Committee, I think that Phil Gallie
made a fair point. Members are here to
scrutinise—in, at times, an awful lot of detail—the
minutiae of proposals. After all, we are spending
taxpayers’ money and such work is key to why we
are here and why this place exists. I hope that,
with this bill, we have managed to get the balance
right in moving forward from a process that
appears outdated when set beside modern
parliamentary conventions.

However, I should get back to the issue in hand,
otherwise I will never get to it. I publicly thank the
many interested individuals, public bodies, private
corporations and associations that responded to
our consultation exercise and freely gave of their
time at workshops and bilateral meetings. Their
contribution
and
advice
were
genuinely
appreciated. We are making legislation on behalf
of people across the country, and it has been
improved by finding solutions and discussing them
with people and practitioners in this area.

Tricia Marwick: One very good feature of the
private bills process was that, with the support of
parliamentary officials, objectors came to
understand the process and found out how best to
represent themselves at our meetings. Will the
minister guarantee that, when the bill is passed,
those who object to proposals will receive a
measure of support to ensure that they fully
understand and engage in the new streamlined
processes?

I also thank my officials Frazer Henderson,
Andrew Brown and Catherine Wilson, not least for
putting up with me on this bill. They certainly
deserve a lot of credit for that. Moreover, given the
nature of the business, the draftsmen and the
legal team have done an awful lot of work, and I
hope that the illustrative draft secondary
legislation, which was provided to the Local
Government and Transport Committee early in
Parliament’s consideration of the bill, was
genuinely helpful.

Tavish Scott: The member makes a fair point. I
referred earlier to the consultation that we carried
out when we were drafting the bill. In that
consultation, we felt it important to take a lot of
advice from people who had been through—or
who were going through—the private bills process,
particularly in relation to proposals involving
transport infrastructure, to ensure that any frontloading of the mechanism covers such matters.
We will have failed if we do not get those aspects
right, because people must have confidence in the
system.

Many people in the Parliament have also done a
lot to ensure the bill’s success. In particular, I
thank Sylvia Jackson, her Subordinate Legislation
Committee and their officials for their considered
scrutiny. In response to a point that she raised
earlier, I confirm that we have no intention of using
the power conferred by section 27(6)(aa) to
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I hope that we have achieved a consensus this
afternoon and that Parliament will support the
motion at decision time.
The Deputy Presiding Officer: Ordinarily, we
would now move on to decision time. However, at
this point, I suspend business until 5 pm.
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Transport and Works (Scotland) Bill
[AS PASSED]

5

An Act of the Scottish Parliament to provide for the making of orders related to, or to matters
connected with, the construction or operation of railways, tramways, other guided transport
systems, trolley vehicle systems and inland waterways; to make changes to procedures applicable
to orders and schemes under the Roads (Scotland) Act 1984, the Harbours Act 1964 and the
Pilotage Act 1987; to make further provision as regards grants for purposes relating to transport;
and for connected purposes.

PART 1
ORDERS AUTHORISING WORKS ETC.
Power to make orders
10

1

Orders as to transport systems and inland waterways
(1)

The Scottish Ministers may make an order relating to, or to matters connected with—
(a) the construction or operation of a transport system of any of the following kinds—
(i)

a railway which starts, ends and remains in Scotland,

(ii) a tramway,
(iii) any system (other than a railway or tramway) using a mode of guided
transport,

15

(iv) a trolley vehicle system, or
(b) the construction or operation of an inland waterway.
(2)
20

2

25

The Scottish Ministers shall not make an order under paragraph (b) of subsection (1) if
in their opinion the primary object of the order could be achieved by means of an order
under the Harbours Act 1964 (c.40).
Subject-matter of orders under section 1

(1)

Without prejudice to the generality of section 1, the matters as to which provision may
be made by an order under that section include those set out in schedule 1.

(2)

An order under section 1 may make provision in relation to more than one scheme,
system or mode of transport.

SP Bill 66B
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(3)

An order under section 1 may—
(a) apply, modify or exclude any enactment which relates to any matter as to which
an order could be made under that section,
(b) make such amendments, repeals and revocations of enactments of local
application as appear to the Scottish Ministers to be necessary or expedient in
consequence of any provision of the order or otherwise in connection with the
order.

5

(4)

The provisions that may be made by an order under section 1 include any provision that
appears to the Scottish Ministers to be necessary or expedient for giving full effect to—
(a) any other provision of the order,

10

(b) any provision of an earlier order under that section, or
(c) any provision which is contained in—
(i)

an Act passed before the time when this Part of this Act is first wholly in
force, or

(ii) an instrument made under an Act before that time,

15

and which is of a kind which could be included in an order under that section.
(5)

An order under section 1 may make provision—
(a) as to the issuing of a fixed penalty notice in respect of an offence created by the
order,
(b) as to the enforcement of a fixed penalty under such a notice,

20

(c) authorising byelaws made by virtue of the order to include provision of the nature
referred to in paragraph (a) or (b) in respect of an offence created by the byelaws.
(6)

In subsection (5)(a), “fixed penalty notice” means a notice offering the opportunity, by
paying a fixed penalty, to discharge any liability to be convicted of the offence to which
the notice relates.

(7)

An order under section 1 shall not extinguish any public right of way over land unless
the Scottish Ministers are satisfied—

25

(a) that an alternative right of way has been or will be provided, or
(b) that the provision of an alternative right of way is not required.
30

3

Crown land
(1)

If the appropriate authority agrees—
(a) a relevant interest may be acquired compulsorily by virtue of an order under
section 1,
(b) any provision of this Act or of such an order (other than a provision by virtue of
which an interest in land is compulsorily acquired) may apply in relation to a
Crown interest, and

35

(c) any provision of an order under section 18 may apply in relation to a relevant
interest.
(2)
40
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(3)

3

In this section, “Crown interest” means an interest—
(a) belonging to Her Majesty in right of the Crown or in right of Her private estates,
(b) belonging to an office-holder in the Scottish Administration or to a government
department,
(c) held in trust for Her Majesty for the purposes of the Scottish Administration by
such an office-holder, or

5

(d) held in trust for Her Majesty for the purposes of a government department.
(4)

In this section, “the appropriate authority”, in the case of—
(a) land belonging to Her Majesty in right of the Crown and forming part of the
Crown Estate, means the Crown Estate Commissioners,

10

(b) other land belonging to Her Majesty in right of the Crown, means the officeholder in the Scottish Administration who, or as the case may be the government
department which, has management of the land,
(ba) land belonging to Her Majesty in right of Her private estates, means a person
appointed by Her Majesty in writing under the Royal Sign Manual or, if no such
appointment is made, the Scottish Ministers,

15

(c) land belonging to, or held in trust for Her Majesty for the purposes of the Scottish
Administration by, such an office-holder, means that office-holder,
(d) land belonging to, or held in trust for Her Majesty for the purposes of, a
government department, means that government department.

20

(4A) The references in subsections (3)(a) and (4)(ba) to Her Majesty’s private estates are to
be construed in accordance with section 1 of the Crown Private Estates Act 1862 (c.37).
(5)
25

It is for the Scottish Ministers to determine, for the purposes of this section, any
question arising as to what authority is the appropriate authority in relation to any land;
and their determination is final.
Procedure for making orders

4

30

Applications
(1)

The Scottish Ministers may make an order under section 1 on an application made to
them in accordance with rules made under this section.

(2)

The Scottish Ministers may make rules as to—
(a) the form of an application under this section,
(b) the documents and information to be submitted with the application,
(c) the giving of notice of the application (including the publication of any such
notice),
(d) consultation to be undertaken before the application is made, and

35

(e) any other steps to be taken—
(i)

before the application is made, or

(ii) in connection with the making of the application.
(3)

The power to make such rules includes power to make provision—
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(a) for (or in connection with) requiring the Scottish Ministers, in such cases or
circumstances as may be prescribed in the rules, to give to a person who proposes
to make an application under this section an opinion on the information, if any, to
be supplied in connection with the application,
(b) as to the publicity to be given to any environmental information provided in
relation to an application under this section.

5

(4)

Any provision made—
(a) by virtue of subsection (2)(b) as to the provision of information by a relevant
authority to a person for the purposes of an application which the person proposes
to make, or

10

(b) by virtue of subsection (2)(d),
may include provision requiring compliance with general or special directions given by
the Scottish Ministers.
(5)

Rules under this section may include provision authorising the Scottish Ministers—
(a) to dispense with compliance with rules that would otherwise apply, or

15

(b) to require compliance with rules that would not otherwise apply,
in any case where they consider it appropriate to do so.
(6)

Rules under this section may provide for fees of such amounts as may be determined by,
or in accordance with, the rules to be payable to the Scottish Ministers in connection
with applications made under this section.

(7)

In subsection (4)(a), “relevant authority” means any authority in relation to which
Article 5(4) of Council Directive 85/337/EEC, as amended by Council Directive
97/11/EC, (authorities holding relevant information to make it available to the
developer) applies, and includes—

20

(b) Scottish Natural Heritage,

25

(c) the Scottish Environment Protection Agency,
(d) a local authority, and
(e) a National Park authority.
5
30

Cases where other Member States are affected
(1)

The power to make rules under subsection (2) of section 4 includes power to make, for a
case where an application has been made under that section and another Member State is
affected by the project in question, rules as to—
(a) the provision by the Scottish Ministers to—
(i)

35

the Member State,

(ii) authorities in that state, or
(iii) the public of that state,
of documents and information relating to the application,
(b) consultation by the Scottish Ministers with the Member State in connection with
the application, or
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5

(c) notification by the Scottish Ministers to the Member State of—
(i)

the decision, or

(ii) matters relating to the decision,
on the application.
(2)

5

For the purposes of subsection (1), the cases where another Member State is affected by
a project are those cases where—
(a) it appears to the Scottish Ministers that the project would be likely to have
significant effects on the environment in the other Member State, or
(b) the other Member State is likely to be affected significantly by the project and
requests information relating to the application.

10

(3)

6
15

In this section “Member State” includes a state which is a contracting party to the
Agreement on the European Economic Area signed at Oporto on 2nd May 1992, as
adjusted by the Protocol signed at Brussels on 17th March 1993.
Orders made otherwise than on application

(1)

The Scottish Ministers may (without any application being made to them)—
(a) if it appears to them to be necessary or expedient to do so—
(i)

for the purpose of suspending or discontinuing any operations, or

(ii) in consequence of the abandonment or neglect of any works,
make an order under section 1,
(b) if any provisions of an order under that section appear to them to be spent, make
an order under that section repealing or revoking those provisions,

20

(c) if they think fit (and whether or not an order under that section might be made by
virtue of paragraph (a) or (b)), make by virtue of this paragraph an order under
that section.
25

(2)

An order made by virtue of subsection (1)(a) may include provision for the recovery by
the Scottish Ministers of any sum expended in—
(a) making the order, or
(b) carrying the provisions of the order into effect.

(3)
30

Where the Scottish Ministers propose to make an order by virtue of subsection (1), they
are to—
(a) prepare a draft of the order,
(b) publish a notice of that proposal, including such particulars as may be prescribed,
in the Edinburgh Gazette and in a local newspaper circulating in the area (or in
each of the areas) in which the proposals contained in the draft order are intended
to have effect, and

35

(c) give such further notice of the proposal as may be prescribed.
(4)

40

The power to make provision by rules under section 4 in relation to applications
includes power to make such corresponding provision as the Scottish Ministers consider
appropriate in relation to proposals to make orders by virtue of subsection (1); and in
subsection (3), “prescribed” means prescribed by rules under that section.
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(5)

7
5

Without prejudice to the generality of subsection (4), in that subsection “corresponding
provision” includes provision by rules corresponding to such rules as are mentioned in
section 5(1).
Model provisions

(1)

The Scottish Ministers may issue (and whenever they do so are to publish) guidance
comprising model provisions for incorporation in any draft orders which, in accordance
with rules made under section 4, may be required to be submitted with applications
under that section.

(2)

Different guidance may be issued under this section for different cases or descriptions of
case or for different purposes.

(3)

The power to issue guidance under subsection (1) includes power to revoke or amend
guidance issued under that subsection.

10

8

Objections and representations
(1)

The Scottish Ministers may make rules as to—
(a) the making of objections—

15

(i)

to an application under section 4, or

(ii) to a proposal to make an order by virtue of section 6,
(b) the information to be comprised within or submitted with any such objection,
(c) in the case of an objection made by virtue of paragraph (a)(i), the submission by
the person making the application of—

20

(i)

written representations, or

(ii) information,
in relation to the objection,
(d) the submission of further—
(i)

25

written representations, or

(ii) information,
(e) such other matters relating to the consideration of objections as appear to the
Scottish Ministers to be appropriate.
(2)

Subject to the following provisions of this section, the Scottish Ministers are not to
make a determination under section 11(2)(a) or (b) without first taking into
consideration the grounds of any objection in respect of which rules under this section
have been complied with.

(3)

If an objection is withdrawn or appears to the Scottish Ministers—

30

(a) to be frivolous or trivial, or
35

(b) to relate to matters concerned with the assessment of compensation, being matters
which fall to be determined by the Lands Tribunal for Scotland,
they may make a determination such as is mentioned in subsection (2) without further
consideration of the objection.
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7

(4)

Subsection (2) does not apply where the Scottish Ministers cause an inquiry to be held
under subsection (1) of section 9 or cause an objection to be dealt with in accordance
with subsection (2) of that section; but the Scottish Ministers are not to make a
determination under section 11(2) without first taking into consideration the report of
the person holding the inquiry or as the case may be of the person appointed under
section 9(2).

(5)

Rules under this section may include provision authorising the Scottish Ministers—

5

(a) to dispense with compliance with rules that would otherwise apply, or
(b) to require compliance with rules that would not otherwise apply,
in any case where they consider it appropriate to do so.

10

(6)

The Scottish Ministers are, as soon as practicable after giving dispensation or requiring
compliance under subsection (5), to notify their reasons for doing so to every person
who the Scottish Ministers consider is materially affected by the dispensation or
requirement.

(6A) Reasons may be notified under subsection (6) by—

15

(a) giving notice to the persons affected, or
(b) publishing a notice in such manner as the Scottish Ministers consider appropriate.
(7)
20

Rules under this section may include provision that they are to apply, or to apply with
such modifications as may be specified in the rules, to the making of representations as
regards—
(a) an application under section 4, or
(b) a proposal to make an order by virtue of section 6,
as they apply to the making of objections to such an application or proposal.

(8)
25

9

In subsection (7) and in section 9, “representations” does not include representations
submitted by virtue of paragraph (c) or (d) of subsection (1).
Inquiries and hearings

(1)

The Scottish Ministers may cause a public local inquiry to be held for the purposes of—
(a) an application under section 4, or
(b) a proposal by the Scottish Ministers to make an order by virtue of section 6.

30

(2)

The Scottish Ministers may give to a person who makes an objection or representations
in accordance with rules under section 8 an opportunity of appearing before and being
heard by a person appointed by the Scottish Ministers for the purpose.

(3)

Where a person within subsection (4)—
(a) makes an objection, and
(b) informs the Scottish Ministers in writing of a wish for the objection to be referred
to an inquiry or dealt with in accordance with subsection (2),

35

then, unless section 8(3) applies, the Scottish Ministers must either cause an inquiry to
be held or, if they so determine, cause the objection to be dealt with in accordance with
subsection (2).
40

(4)

The persons within this subsection are—
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(a) the local authority for an area in which any works authorised by the proposed
order are to be carried out,
(b) the National Park authority for a National Park in which any works authorised by
the proposed order are to be carried out,
(ba) the Transport Partnership created under section 1(1)(b) of the Transport
(Scotland) Act 2005 (asp 12) for a region in which any works authorised by the
proposed order are to be carried out,

5

(bb) any navigation authority concerned with waters which would be affected by any
works authorised by the proposed order,
(bc) where any works authorised by the proposed order would affect the construction
or operation of a railway, Network Rail Infrastructure Limited, and

10

(c) where the proposals include the compulsory acquisition of land, any person who,
if the Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 (c.42)
applied to the acquisition, would be entitled to a notice under paragraph 3(b) of
the First Schedule to that Act (notice to owners, lessees and occupiers, etc.).

15

(5)

10

Procedure at inquiries and hearings
(1)

20

In subsection (4)(bb), “navigation authority” means a person authorised by any
enactment to work, maintain, conserve, improve or control any canal or other inland
navigation, navigable river, estuary, harbour or dock.

The Scottish Ministers may make rules regulating the procedure to be followed in
connection with—
(a) an inquiry held under section 9,
(b) a hearing held under subsection (2) of that section.

(2)

Rules under this section may regulate procedure—
(a) in connection with the conduct of proceedings at such an inquiry or hearing,

25

(b) in connection with matters preparatory or subsequent to such an inquiry or
hearing.
(3)

Subsections (2) and (4) to (8) of section 210 of the Local Government (Scotland) Act
1973 (c.65) (attendance and evidence at, and expenses of, inquiries) apply to an inquiry
held under section 9 as they apply to a local inquiry under that Act.

(4)

Subsections (6) to (8) of section 210 of the Local Government (Scotland) Act 1973
apply to a hearing held under section 9(2) as they apply to a local inquiry under that Act.

(5)

Before making rules under this section, the Scottish Ministers must consult the Council
on Tribunals and that Council must consult its Scottish Committee.

30

35

11

Making or refusal of orders under section 1
(1)

This section applies where—
(a) an application is made to the Scottish Ministers under section 4, or
(b) they propose to make an order by virtue of section 6,

40
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(2)

9

The Scottish Ministers may determine—
(a) to make an order under section 1 which gives effect to the proposals concerned
without modification,
(b) to make an order under that section which gives effect to those proposals with
modifications, or

5

(c) not to make an order.
(3)

Without prejudice—
(a) to the generality of paragraph (c) of subsection (2), and
(b) to subsection (4),
where this section applies by virtue of paragraph (a) of subsection (1) but the Scottish
Ministers consider that any of the objects of the order applied for could be achieved
other than by means of such an order, they may on that ground determine to decline to
make an order.

10

(4)

The Scottish Ministers’ powers under subsection (2) include the power to make a
determination in respect of some only of the proposals concerned, while making a
separate determination in respect of, or deferring consideration of, others (and
accordingly the power to make an order under section 1 includes power to make two or
more orders on the same application).

(5)

Where the Scottish Ministers propose to make an order giving effect, with
modifications, to the proposals concerned being modifications which in their opinion
make a substantial change in the proposals, they are—

15

20

(a) to notify any person who appears to them likely to be affected by the change,
(b) to give that person an opportunity to make representations to them about the
modifications within such period as they may specify in the notification, and
(c) before making the order, to consider any representations timeously made to them
by that person.

25

(6)

30

12

Publicity for making or refusal of order
(1)

35

Subject to section 13(3)(b), an order under section 1 comes into force on the date on
which the notice required by section 12(1)(c) is first published unless a later date for its
coming into force is specified in the order (in which case it comes into force on that later
date).

As soon as practicable after making a determination under subsection (2) of section 11,
the Scottish Ministers are—
(a) where the determination is made by virtue of paragraph (a) of subsection (1) of
that section, to give notice of it to the person who applied for the order,
(b) to give notice of the determination—
(i)

40

to every person who made an objection which, in accordance with section
9(3), was referred to an inquiry or hearing,

(ia) to the local authority for any area, to the National Park authority for any
National Park and to the Transport Partnership created under section
1(1)(b) of the Transport (Scotland) Act 2005 (asp 12) for any region, in
which the proposals contained in the application, or as the case may be in
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the draft order prepared under section 6(3)(a), are or were intended to have
effect,
(ib) if the order relates, or as the case may be would have related, to the
construction or operation of a railway, to the Office of Rail Regulation, and
(ii) to such other persons (if any) as may be prescribed, and

5

(c) to publish in the Edinburgh Gazette a notice of the determination.
(2)

Any notice—
(a) under subsection (1) must give such information as to the terms of the order made
(or where the determination was not to make an order, of the order applied for or
as the case may be which the Scottish Ministers had proposed to make) as they
consider appropriate and in particular must, where the determination is made by
virtue of paragraph (a) of section 11(1), state the name and address of the person
who applied for the order,

10

(b) under subsection (1)(a) or (b)—
(i)

15

must include the terms of the determination,

(ii) must state the reasons for the determination and the considerations upon
which it is based,
(iii) must give information as to what provision was made for public
participation in the decision making upon which the determination is based,
and

20

(iv) must give information regarding the right to challenge the validity of the
determination and the procedures for doing so, and
(c) under subsection (1)(c)—
(i)

must include the terms of the determination,

(ii) must state that notice given under subsection (1)(a) or (b) contains such
statement and information as is mentioned in sub-paragraphs (ii) to (iv) of
paragraph (b), and

25

(iii) must give information as to where a copy of that notice may be obtained.
(3)

Where any statutory instrument containing the order requires to be laid before the
Parliament under section 13, any notice giving information under sub-paragraph (iv) of
subsection (2)(b) must intimate that the statutory instrument cannot come into force
unless the Parliament, by resolution, approves the instrument.

(4)

Where a determination under section 11 relates to an application or proposal to which
this subsection applies, any notice given under subsection (1) as respects that
determination must state that, before the Scottish Ministers made the determination,
they—

30

35

(a) considered the environmental statement,
(b) complied with any obligations under section 8 in respect of any objection which––
(i)
40

was made in accordance with rules under that section, and

(ii) related to that statement, and
(c) considered, or referred to an inquiry under section 9(1) or a person appointed
under section 9(2), any representations which—
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(i)

11

were made in accordance with rules under section 8, and

(ii) related to that statement.
(5)

In subsection (4), the “environmental statement” means a statement—
(a) which is required, by rules under section 4—
(i)

5

to accompany an application under that section, or

(ii) to be prepared in connection with the publication of a notice of a proposal
to make an order by virtue of section 6, and
(b) which sets out particulars of the likely impact on the environment of the
implementation of the order applied for or proposed.
10

(6)

If, in a case where subsection (4) has effect, an order is to be made, any notice under
subsection (1) must also contain a description of the main measures to avoid, reduce and
(if possible) remedy major adverse environmental effects.

(7)

Subsection (4) applies to any application under section 4 for an order, and any proposal
to make an order by virtue of section 6, where the order would authorise works or other
projects in a class—

15

(a) listed in Annex I to the relevant directive, or
(b) listed in Annex II to that directive which are, by virtue of their nature, size or
location, likely to have significant effects on the environment.
(8)
20

In relation to any challenge to an order under section 1 authorising such works or other
projects as are referred to in subsection (7), an organisation mentioned in the definition
of “the public concerned” in Article 1(2) of the relevant directive is deemed for the
purposes of—
(a) sub-paragraph (a) of Article 10a of that directive to have an interest, and
(b) sub-paragraph (b) of Article 10a to have rights capable of being impaired.

25

(9)

In subsections (7) and (8), references to the relevant directive are to Council Directive
85/337/EEC (as amended by Council Directives 97/11/EC and 2003/35/EC) on the
assessment of the effects of certain public and private projects on the environment.

(10) The Scottish Ministers are to send a copy of any notice—
(a) given under subsection (1), and
30

(b) required by subsection (4) to contain a statement such as is provided for in that
subsection,
to each person mentioned in subsection (11).
(11) The persons are those who (either or both)—

35

(a) made an objection to which paragraph (b) of subsection (4) refers, being an
objection which was not referred to an inquiry or hearing in accordance with
section 9(3),
(b) made representations to which paragraph (c) of subsection (4) refers.
(12) Where by virtue of—

40

(a) paragraph (a) of section 11(1) the Scottish Ministers make a determination under
section 11(2), the person who applied for the order is to publish in a local
newspaper circulating in the area (or in each of the areas) in which the proposals
contained in the application,
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(b) paragraph (b) of section 11(1) the Scottish Ministers make such a determination,
they are to publish in a local newspaper circulating in the area (or in each of the
areas) in which the proposals contained in the draft order prepared by them under
section 6(3)(a),
are or were intended to have effect a notice which includes the terms of the
determination and a copy of the statement and information published under subsection
(2)(c).

5

(13) Subject to subsection (14), as soon as practicable after the making of an order under
section 1, the person who applied for the order is (or, where the order is made by virtue
of section 6, the Scottish Ministers are)—

10

(a) to lay before the Parliament a copy of the order, and of any plan or book of
reference prepared in connection with the application (or as the case may be in
connection with the proposal to make the order),
(b) to deposit with each relevant authority in whose area works authorised by the
order are to be carried out—

15

(i)

a copy of the order, and

(ii) a copy of each of those other documents (or of so much of the documents
as is relevant to the carrying out of those works in the area of the authority
in question).
(14) Subsection (13)(a) does not apply where the order is contained in a statutory instrument
which falls to be laid before the Parliament under section 13(3)(a).

20

(15) Where a plan or book of reference is revised before the order is made, the reference in
subsection (13)(a) is to the later (or as the case may be the latest) version.
(16) A relevant authority are (or as the case may be is) to make available for inspection by
any person, free of charge at all reasonable hours, any documents deposited under
subsection (13)(b) with the authority.

25

(17) In subsections (13)(b) and (16), “relevant authority” means—
(a) a local authority, or
(b) a National Park authority.
(18) In subsection (1)(b)(ii), “prescribed” means prescribed under this subsection by the
Scottish Ministers by order.

30

13

“Developments of national significance” etc.: special procedure
(1)

Subsection (3) applies to a statutory instrument containing an order under section 1 if—
(a) the order authorises the carrying out of work which would constitute a national
development,

35

(aa) the order includes provision adding to, replacing or omitting any part of the text of
a private Act of the Parliament, or
(b) the Scottish Ministers so direct.
(2)
40
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(3)

13

The statutory instrument—
(a) is to be laid before the Parliament together with a copy of any plan or book of
reference prepared in connection with the application (or as the case may be in
connection with the proposal to make the order), and
(b) cannot come into force unless the Parliament, by resolution, approves the
instrument.

5

(3A) Where a plan or book of reference is revised before the order is made, the reference in
subsection (3)(a) is to the later (or as the case may be the latest) version.
(4)
10

As soon as practicable after the Parliament has decided whether or not to approve the
instrument, the Scottish Ministers are to publish a notice in—
(a) the Edinburgh Gazette, and
(b) a local newspaper circulating in the area (or each of the areas) in which the
provisions of the order in question will have, or would have had, effect.

(5)

A notice under subsection (4)—
(a) must state that the Parliament has, or as the case may be has not, passed a
resolution approving the instrument, and

15

(b) where a resolution has been passed, must give information regarding—
(i)

when the order will come into force, and

(ii) the right to challenge the validity of the order and the procedures for doing
so.

20

(6)

An instrument containing an order which revokes, amends or re-enacts an instrument
laid before the Parliament under paragraph (a) of subsection (3) is subject to the
procedure in that subsection only if—
(a) the order authorises the carrying out of work which would constitute a national
development (other than a national development to which the instrument revoked,
amended or re-enacted relates),

25

(b) the order includes provision such as is mentioned in subsection (1)(aa), or
(c) the Scottish Ministers so direct.
Consents etc. under other enactments
30

14

Consents etc. under other enactments
(1)

This section applies to relevant proposals which give rise to a requirement for—
(a) the giving of a consent, permission or licence under any enactment, or
(b) the making or confirmation of an order under any enactment.

(2)
35

For the purposes of subsection (1), a proposal is a relevant proposal if it is—
(a) the subject of an application under section 4, or
(b) intended to be given effect to by an order made by virtue of section 6.
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(3)

The Scottish Ministers may make regulations regarding any requirement referred to in
subsection (1) which (leaving out of account any provision in the regulations) would not
be removed by the order to which the application relates or to be made by virtue of
section 6 (as the case may be).

(4)

The regulations may make provision—
(a) that the making of the order in question will remove the requirement for—
(i)

the consent, permission or licence, or

(ii) the making or confirmation of an order under any enactment,
(b) that the making of the order in question will have the effect that—
(i)

10

the consent, permission or licence is deemed to be given, or

(ii) an order under any enactment is deemed to be made or confirmed,
(c) for securing that—
(i)

the procedure for obtaining, or otherwise relating to, the consent,
permission, licence, order or confirmation, and

(ii) the procedure relating to the application made under section 4 or the
procedure relating to the proposal made under section 6 (as the case may
be),

15

are wholly or partly assimilated (and in particular that proceedings relating to the
one may be held concurrently with proceedings relating to the other).
(5)

20

The regulations may include provision—
(a) excluding or modifying the application of any enactment,
(b) authorising the Scottish Ministers to give directions or take such other steps as
they consider appropriate for the purpose of the regulations.

15
25

Town and country planning
(1)

In section 57 of the Town and Country Planning (Scotland) Act 1997 (c.8) (power to
deem planning permission to be granted in certain cases where development is
authorised by a government department), after subsection (2) insert—
“(2A) On making an order under section 1 of the Transport and Works (Scotland) Act
2007 which includes provision for development, the Scottish Ministers may
direct that planning permission for that development shall be deemed to be
granted, subject to such conditions (if any) as may be specified in the
direction.”.

30

(2)

In Schedule 14 to that Act (blighted land), after paragraph 15 add—
“16.

35

This paragraph applies to land—
(a) the compulsory acquisition of which is authorised by an order under
section 1 of the Transport and Works (Scotland) Act 2007,
(b) which falls within the limits of deviation within which powers of
compulsory acquisition conferred by such an order are exercisable, or

40
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(c) which is the subject of a proposal, contained in an application made in
accordance with rules under section 4 of that Act or in a draft order
prepared under section 6(3) of that Act, that it should be such land.”.
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Miscellaneous
16

Validity of orders under section 1
(1)

If a person aggrieved by an order under section 1 desires to question the validity of it, or
of any provision contained in it, on the ground—
(a) that it is not within the powers of this Act, or

5

(b) that any requirement imposed by or under this Act has not been complied with,
that person may, within the period of 42 days beginning with the relevant day, make an
application for the purpose to the Court of Session.
(2)

In subsection (1), “the relevant day” is—
(a) where the order is one in respect of which a notice requires to be published under
section 13(4)(a), the day on which that notice is published, or

10

(b) in any other case, the day on which the notice required by section 12(1)(c) is
published.
(3)

(a) may by interim order suspend the operation of the order, or of any provision
contained in it, either generally or in so far as it affects any property of the
applicant, until the final determination of the proceedings, and

15

(b) if satisfied that the order or any provision contained in it is not within the powers
of this Act, or that the interests of the applicant have been substantially prejudiced
by a failure to comply with any requirement imposed by or under this Act, may
quash the order or any provision contained in it, either generally or in so far as it
affects any property of the applicant.

20

(4)

25

17

Subject to subsections (1) and (3), an order under section 1 shall not, either before or
after it has been made, be questioned in any legal proceedings whatever.
Powers of certain bodies to apply for, or object to, order under section 1

(1)

A body which has power to promote or power to oppose a Bill (whether a Bill in the
Scottish Parliament or in the Parliament of the United Kingdom) also has power to apply
for, or as the case may be to object to, an order under section 1.

(2)

Where the power of a body to promote or oppose a Bill is subject to any condition then,
subject to subsection (3), the corresponding power conferred on the body by subsection
(1) is subject to the like condition.

(3)

In construing subsection (2) for the purposes of its application to the British Waterways
Board, the requirements for consent in section 17(1) and (1A) of the Transport Act 1962
(c.46) (power to promote and oppose Bills) are to be disregarded.

(4)

Subsection (1) is without prejudice to any right of a person other than a body described
in that subsection to apply for, or object to, an order under section 1.

30

35

On an application under subsection (1), the Court—
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18

Access to land
(1)

The Scottish Ministers may by order make provision as regards—
(a) authorising prospective applicants for orders under section 1 to enter land for
purposes connected with construction, operation or works to which the order
would relate, or

5

(b) entry by the Scottish Ministers to land for purposes connected with construction,
operation or works to which an order made by virtue of section 6 would relate.
(2)
10

Without prejudice to the generality of paragraphs (a) and (b) of subsection (1)—
(a) if provision is made under paragraph (a) of that subsection it may include
provision as to—
(i)

conditions that must be met before authorisation is applied for,

(ii) the manner of applying for authorisation,
(iii) intimation that authorisation has been applied for,
15

(iv) affording an opportunity to make representations as respects the
authorisation applied for (and may include provision affording any person
who has made such representations an opportunity to be heard),
(v) conditions that must be met before authorisation is granted,
(vi) the attaching of conditions and limitations to any authorisation granted,

20

(vii) a right of appeal to the sheriff in relation to an authorisation granted or in
relation to any decision to attach, or decline to attach, conditions or
limitations to an authorisation granted,
(viii) the recovery of compensation for, or the making good of, any damage done
in entering, or in consequence of entering, land,

25

(ix) the resolution of any dispute as to compensation payable for damage done
in entering, or in consequence of entering, land,
(x) a right of entry to land being conferred by the sheriff by warrant where
entry to which a person is entitled by virtue of this section is refused or in
such other circumstances as the Scottish Ministers consider appropriate,
and

30

(xi) an offence of wilfully obstructing a person upon whom a right of entry has
been so conferred,
(b) if provision is made under paragraph (b) of that subsection it may include
provision as to—
(i)

35

intimation that entry is proposed,

(ii) affording an opportunity to make representations as respects the proposed
entry (and may include provision affording any person who has made such
representations an opportunity to be heard),
(iii) conditions and limitations in relation to the proposed entry,
(iv) a right of appeal to the sheriff in relation to the proposed entry,

40
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(v) the recovery of compensation for, or the making good of, any damage done
in entering, or in consequence of entering, land,
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17

(vi) the resolution of any dispute as to compensation payable for damage done
in entering, or in consequence of entering, land,
(vii) a right of entry to land being conferred by the sheriff by warrant where
entry to which a person is entitled by virtue of this section is refused or in
such other circumstances as the Scottish Ministers consider appropriate,
and

5

(viii) an offence of wilfully obstructing a person upon whom a right of entry has
been so conferred, and
(c) the purposes mentioned in paragraphs (a) and (b) of that subsection may include
inspecting or surveying land to be entered or any other land.

10

18A
(1)

Acquisition of land by agreement
Subject to subsection (4), a promoter may acquire land by agreement if—
(a) the enjoyment of it is seriously affected by—
(i)

the carrying out of works authorised by an order under section 1, or

(ii) the operation of a transport system or inland waterway authorised by such
an order, and

15

(b) the interest of the seller is a qualifying interest.
(2)

A promoter who proposes to carry out on relevant land works authorised by an order
under section 1 may acquire land by agreement if—
(a) the enjoyment of it will be seriously affected by—

20

(i)

the carrying out of the works, or

(ii) the operation of the transport system or inland waterway to which the
works relate, and
(b) the interest of the seller is a qualifying interest.
25

(3)

An interest is a qualifying interest for the purposes of subsections (1) and (2) if it is an
interest such as is mentioned in subsection (2) of section 100 of the 1997 Act (interests
qualifying for protection under blight provisions), references in that section to the date
of service of a notice under section 101 of that Act being taken, for those purposes, to be
references to the date on which the agreement for the acquisition is made.

30

(4)

The power conferred by—
(a) subsection (1)(a)(i) is not exercisable unless the agreement for the acquisition is
made before the date on which operation of the transport system or inland
waterway to which the works relate commences, and
(b) subsection (1)(a)(ii) is not exercisable unless the agreement for the acquisition is
made no later than one year after that date.

35

(5)

This section applies only where a promoter would not, apart from this section, have
power to acquire land as mentioned in subsections (1) and (2).

(6)

In this section—
“the 1997 Act” means the Town and Country Planning (Scotland) Act 1997 (c.8),

40

“promoter” means any person authorised by an order under section 1 to carry out
works or operate a transport system or inland waterway,
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“relevant land” means land such as is mentioned in Schedule 14 to the 1997 Act.
(7)

In the Land Compensation (Scotland) Act 1973 (c.56)—
(a) at the end of section 24(6) (acquisition of land in connection with public works)
add “or authorised by an order under section 1 of the Transport and Works
(Scotland) Act 2007”, and

5

(b) at the end of section 25(5) (execution of works in connection with public works)
add “or any works authorised by an order under section 1 of the Transport and
Works (Scotland) Act 2007”.
19
10

Service of notices and other documents
(1)

A notice or other document required or authorised to be served for the purposes of this
Act—
(a) may be served by post,
(b) may be delivered, or
(c) in a case where an address for service of a notice or document of the kind in
question (or of notices or documents generally) using electronic means has been
given by the person on whom the notice or document is to be served, may be
transmitted by electronic means in accordance with the conditions set out in
subsection (2).

15

(2)

The conditions are that the notice or other document is—
(a) capable of being accessed by the person mentioned in subsection (1)(c),

20

(b) legible in all material respects, and
(c) in a form sufficiently permanent to be used for subsequent reference,
and for the purposes of paragraph (b), “legible in all material respects” means that the
information contained in the notice or document is available to that person to no lesser
extent than it would be if served as a notice or document in printed form.

25

(3)

Where the person on whom a notice or other document to be served for the purposes of
this Act is—
(a) a body corporate other than a limited liability partnership, the notice or document
is duly served if it is served on the secretary or clerk of that body,
(b) a limited liability partnership, the notice or document is duly served if it is served
on a member of the partnership,

30

(c) a partnership other than a limited liability partnership, the notice or document is
duly served if it is served on a member of the partnership or on a person having
the control or management of the partnership business.
35

40
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(4)

For the purposes of paragraph 4 of Schedule 1 to the Scotland Act 1998 (Transitory and
Transitional Provisions) (Publication and Interpretation etc. of Acts of the Scottish
Parliament) Order 1999 (S.I. 1999/1379) (references to service by post) as it applies for
the purposes of this section, the proper address of any person in relation to the service
on the person of a notice or document under subsection (1) is, if an address for service
has been given by the person, that address and otherwise—

Transport and Works (Scotland) Bill
Part 1—Orders authorising works etc.

19

(a) in the case of service by virtue of—
(i)

paragraph (a) of subsection (3), the registered or principal office of the
body corporate,

(ii) paragraph (b) of that subsection, the registered or principal office of the
partnership,

5

(iii) paragraph (c) of that subsection, the principal office of the partnership, and
(b) in any other case, the person’s last known address at the time of service.
(5)
10

Where for the purposes of this Act a notice or other document is required or authorised
to be served on a person as having an interest in, or as the occupier of, land and the
person’s name or address cannot be ascertained after reasonable inquiry, the notice may
be served by—
(a) addressing it to the person by name or by the description of “owner”, or as the
case may be “occupier”, of the land (describing it), and
(b) leaving it either—
(i)

15

in the hands of a person who is, or appears to be, resident or employed on
the land, or

(ii) conspicuously affixed to some building or object on the land.
(6)

This section—
(a) is not to be taken to exclude the employment of any method of service not
expressly provided for by it, and

20

(b) in particular, is without prejudice to any provision made by virtue of section
4(2)(c) or 6(3)(c) in relation to service of notice on such persons as are mentioned
in sub-paragraphs (ii) to (iv) of paragraph 3(b) of the First Schedule to the
Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 (c.42)
(service of notice on holder of personal real burden, on owner of benefited
property or on owners’ association).

25

20

Annual report
(1)

The Scottish Ministers are, by 1st. October in each year after the year of Royal Assent,
to prepare a report on—
(a) such orders as were, in the relevant period, made (or by virtue of section 11(2)(c)
not made) under section 1,

30

(b) such applications as were made by virtue of section 4 (whether in the relevant
period or before it commenced) and remained current as at the date that period
ended, and
(c) such proposals as were (whether in the relevant period or before it commenced)
the subject of a notice published under section 6(3)(b) and remained current as at
that date.

35

(2)

Without prejudice to the generality of subsection (1), the report is to include—
(a) details of each order, and as the case may be of—

40

(i)

each applicant and application, or

(ii) each proposal,
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(b) where the Scottish Ministers have—
(i)

dealt with an application,

(ii) made, or determined not to make, an order notice of the proposal for which
was published under section 6(3)(b), or
(iii) made a direction under section 13(1)(b) or (6)(c),

5

a summary of the reasons which they had for doing as they did,
(c) in relation to each order made during the relevant period (or which the Scottish
Ministers have, during that period, determined not to make)—
(i)
10

on an application, the length of time which elapsed between the application
being made and the date on which the order (or determination) was made,
or

(ii) other than on an application, the length of time which elapsed between
notice of the proposal to make the order being published under section
6(3)(b) and that date.
15

(3)

The Scottish Ministers are to lay a copy of the report before the Parliament and are to
publish the report.

(4)

In this section the “relevant period” means the period of 12 months which ends on 31st.
July in the year in which the report is prepared (except that in the case of the report first
prepared under this section, it means the period which begins on the day on which
section 1 comes into force and ends on 31st. July in the year in which the report is
prepared).

20

21

Orders under the Light Railways Act 1896
No order is to be made under the Light Railways Act 1896 (c.48) by the Scottish
Ministers on or after the day on which section 1 (of this Act) comes into force.

25

22

Interpretation
(1)

In this Part, except where the context otherwise requires—
“carriageway” has the same meaning as in the Roads (Scotland) Act 1984 (c.54),

30

“guided transport” means transport by vehicles guided by means external to the
vehicles (whether or not the vehicles are also capable of being operated in some
other way),
“inland waterway” includes both natural and artificial waterways, and waterways
within parts of the sea, but not any waterway managed or maintained by a person
who is a harbour authority (within the meaning of the Harbours Act 1964 (c.40))
in relation to the waterway,

35

“local authority” means a council constituted under section 2 of the Local
Government etc. (Scotland) Act 1994 (c.39),
“railway” means a system of transport employing parallel rails which—
(a) provide support and guidance for vehicles carried on flanged wheels, and
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(b) form a track which either is of a gauge of at least 350 millimetres or
crosses a carriageway (whether or not on the same level),
but does not include a tramway,
“road” means a road within the meaning of section 107 of the New Roads and
Street Works Act 1991 (c.22), together with land on the verge of a road or
between two carriageways,

5

“tramway” means a system of transport used wholly or mainly for the carriage of
passengers and employing parallel rails which—
(a) provide support and guidance for vehicles carried on flanged wheels, and
(b) are laid wholly or mainly along a road or in any other place to which the
public has access (including a place to which the public has access only on
making a payment),

10

“trolley vehicle system” means a system of transport by vehicles constructed or
adapted for use on roads without rails under electric power transmitted to them by
overhead wires (whether or not there is in addition a source of power on board the
vehicles),

15

“vehicle” includes mobile traction unit.
(2)

References in this Part to rights over land include references to rights to do, or to place
and maintain, anything in, on or under land or in the air-space above its surface.

PART 2

20

MISCELLANEOUS AMENDMENTS
23

25

Amendment of Roads (Scotland) Act 1984
(1)

The Roads (Scotland) Act 1984 (c.54) is amended as follows.

(2)

After section 143, insert—
“143A
(1)

“Developments of national significance” etc.: special procedure
Subsection (4) below applies to a statutory instrument which—
(a) contains an order under section 5 of this Act directing that a road
proposed to be constructed shall be a trunk road and the construction of
the road would constitute a national development,
(aa) contains or confirms a scheme under section 7 of this Act which
authorises the carrying out of work which would constitute a national
development; or

30

(b) is the subject of a direction by the Scottish Ministers under this
paragraph.
35

40

(3)

In subsection (1) above, the references to a “national development” are to any
development (within the meaning of the Town and Country Planning
(Scotland) Act 1997) for the time being designated under section 3A(4)(b) of
that Act as a national development.

(4)

The statutory instrument—
(a) is to be laid before the Scottish Parliament; and
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(b) cannot come into force unless the Scottish Parliament, by resolution,
approves the instrument.
(5)

5

Unless the Scottish Ministers otherwise direct, an instrument containing or
confirming an order or scheme which revokes, amends or re-enacts an
instrument laid before the Scottish Parliament under paragraph (a) of
subsection (4) above is not subject to the procedure in that subsection.”.

(2A) In section 144(1) (regulations for procedure in schemes and orders), for the words
“section 143” substitute “sections 143 and 143A”.
(2B) In Schedule 1 (procedure for making or confirming certain orders and schemes)—
(a) after sub-paragraph (1B) of paragraph 7, insert—

10

“(1BA) Where—
(a) the Scottish Ministers publish under sub-paragraph (1B) above a
decision to proceed with a project; and
(b) the statutory instrument giving effect to that decision is to be laid before
the Scottish Parliament under section 143A(4)(a) of this Act,

15

they shall publish together with the decision a statement to the effect that the
instrument cannot come into force until the Scottish Parliament, by resolution,
approves it.”, and
(b) after sub-paragraph (1B) of paragraph 13, insert—
“(1BA) Where—

20

(a) the Scottish Ministers publish under sub-paragraph (1B) above a
decision to proceed with a project; and
(b) the statutory instrument giving effect to that decision is to be laid before
the Scottish Parliament under section 143A(4)(a) of this Act,
they shall publish together with the decision a statement to the effect that the
instrument cannot come into force until the Scottish Parliament, by resolution,
approves it.”.

25

(3)

In Schedule 2 (validity and date of operation of orders and schemes)—
(a) in paragraph 1—

30

(i)

the existing words from “stating” to “confirmed” become sub-paragraph
(a),

(ii) the word “and” where it occurs for the second time is repealed,
(iii) the existing words from “naming” to “hours” become sub-paragraph (b),
and
35

(iv) after that sub-paragraph, add—
“(c) if subsection (4) of section 143A of this Act does not apply to the
statutory instrument containing or confirming the scheme or order,
giving information regarding—
(i)

40
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the date on which the scheme or order will become operative; and

(ii) the right to challenge the validity of the scheme or order and the
procedure for doing so; and
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(d) if that subsection does apply to the relevant statutory instrument, stating
that the instrument cannot come into force until the Scottish Parliament,
by resolution, approves it.”,
(b) after that paragraph, insert—
“1A

5

As soon as may be after the Scottish Parliament has decided whether or not to
approve a statutory instrument under section 143A(4)(b) of this Act, the
Scottish Ministers shall publish in the Edinburgh Gazette, and in such other
manner as they think best adapted for informing persons affected, a notice—
(a) stating that the Parliament has, or as the case may be has not, passed a
resolution approving the instrument; and

10

(b) where a resolution has been passed, providing information regarding—
(i)

the date on which the relevant scheme or order will become
operative;

(ii) the place where a copy of it may be inspected free of charge at all
reasonable hours; and

15

(iii) the right to challenge the validity of the scheme or order and the
procedure for doing so.”, and
(c) in paragraph 2—
(i)
20

the existing words from “the date” to “published” become sub-paragraph
(a), and

(ii) after that sub-paragraph, insert “or
(b) in a case where a notice under paragraph 1A above is required, the date
on which that notice is first published,”.
24
25

Amendment of Harbours Act 1964
(1)

The Harbours Act 1964 (c.40) is amended as follows.

(1A) In section 44 (limitation of right to challenge orders in legal proceedings), at the end
add—
“(6)
30

In relation to any challenge to an order to which subsection (7) below applies,
an organisation mentioned in the definition of “the public concerned” in Article
1(2) of the Directive is deemed for the purposes of—
(a) sub-paragraph (a) of Article 10a of that Directive to have an interest, and
(b) sub-paragraph (b) of Article 10a to have rights capable of being
impaired.

(7)
35

This subsection applies to a harbour revision or empowerment order
authorising a project which—
(a) falls within Annex I to the Directive; or
(b) falls within Annex II to the Directive and is a relevant project.

(8)
40

(2)

In this section, “the Directive”, “project” and “relevant project” have the
meanings assigned by paragraph 1 of Schedule 3 to this Act.”.

After section 54, insert—
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“54A
(1)

“Developments of national significance” etc.: special procedure
Subsection (4) below applies to a statutory instrument which—
(a) contains a harbour revision order or a harbour empowerment order; and
(b) falls within subsection (2) below.

(2)

5

A statutory instrument falls within this subsection if—
(a) the order in question authorises the carrying out of work which would
constitute a national development; or
(b) the instrument is the subject of a direction by the Scottish Ministers
under this paragraph.

10

(3)

In subsection (2) above and subsection (5) below, references to a “national
development” are to any development (within the meaning of the Town and
Country Planning (Scotland) Act 1997) for the time being designated under
section 3A(4)(b) of that Act as a national development.

(4)

The statutory instrument—
(a) is to be laid before the Scottish Parliament; and

15

(b) cannot come into force unless the Scottish Parliament, by resolution,
approves the instrument.
(5)
20

An instrument containing an order which revokes, amends or re-enacts an
instrument laid before the Parliament under paragraph (a) of subsection (4)
above is subject to the procedure in that subsection only if—
(a) the order authorises the carrying out of work which would constitute a
national development (other than a national development to which the
instrument revoked, amended or re-enacted relates), or
(b) the Scottish Ministers so direct.”.

25

(2A) In section 57(1) (interpretation), at the appropriate places insert—
““Act” means an Act of Parliament or an Act of the Scottish
Parliament;”, and
““enactment” includes an Act of the Scottish Parliament or an instrument
made under such an Act;”.

30

(3)

In Schedule 3 (procedure on harbour revision and empowerment orders)—
(zza)in paragraph 1—
(i)

35

in the definition of “the Directive”, at the end add “and Council Directive
2003/35/EC”,

(ii) paragraphs (c) to (f) and (i) of the definition of “sensitive area” are
repealed, and
(iii) in that definition, at the end add—
“(l)

40

(zzb)in sub-paragraph (2) of paragraph 10—
(i)
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an area designated as a national park by a designation order made
by the Scottish Ministers under section 6(1) of the National Parks
(Scotland) Act 2000”,

after head (c) insert—
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25

“(ca) where such a statement has been supplied—
(i)

5

provide an address from which a copy of the statement can, until
the expiry of the period referred to in head (f), be obtained and
information as to the amount of any charge for the provision of
such a copy,

(ii) provide an address from which further information about the
works proposed to be authorised can, until the expiry of that
period, be obtained, and
(iii) state whether paragraph 16 applies,”,
(ii) the word “and” which follows head (e) is repealed,

10

(iii) in head (f), after the word “application” insert “or to make representations
in relation to any environmental statement supplied under paragraph 8(1)”,
(iv) in that head, after the word “specifying” insert “(where relevant)”, and
(v) at the end add “and
(g) provide details of the procedure under this Schedule for dealing with any
objection or representations made under head (f)”,

15

(zzc)in sub-paragraph (4) of paragraph 10, after the word “can” insert “, until the
expiry of the period referred to in sub-paragraph (2)(f),”,
(zzd)after that paragraph, add—
20

“10A(1) This paragraph applies where—
(a) an environmental statement has been supplied under paragraph 8(1), and
(b) prior to the Scottish Ministers making a decision under paragraph 19(2),
they are supplied by the applicant or any other person with further
information falling within sub-paragraph (2).

25

(2)

Information falls within this sub-paragraph if—
(a) the Scottish Ministers are of the view that it requires to be considered in
order properly to assess the likely environmental effects of the proposed
project, and
(b) it is not information required for the purposes of an inquiry or hearing
held under paragraph 18.

30

(3)

The applicant shall arrange for a notice to be published—
(a) by Gazette and local advertisement, and
(b) in such other ways as seem to the Scottish Ministers appropriate.

(4)
35

The notice must—
(a) state that further information of the sort referred to in sub-paragraph
(2)(a) has been received,
(b) specify a place where a copy of the information can, until the expiry of
the period referred to in head (d), be inspected at all reasonable hours,

40

(c) provide an address from which a copy of the information can, until the
expiry of that period, be obtained and details of the amount of any charge
for the provision of such a copy, and
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(d) state that any person who desires to make representations in relation to
the information should do so in writing to the Scottish Ministers before
the expiry of the period of 42 days starting with a date specified in the
notice.

5

(5)

The date specified in accordance with sub-paragraph (4)(d) must be the date on
which the notice first appears in a local newspaper.”,

(zze)in sub-paragraph (b) of paragraph 15, after the words “8(1)” insert “and any
further information falling within paragraph 10A(2)”,
(zzf)in paragraph 16—
10

(i)

in sub-paragraph (4)(b), after the words “8(1)” insert “and any further
information falling within paragraph 10A(2)”, and

(ii) after head (b) of sub-paragraph (7), insert—
“(ba) details of what provision was made for public participation in the making
of the decision,”,
15

(zzg)in sub-paragraph (c) of paragraph 17, after the word “objections” insert “or
representations”,
(za) in sub-paragraph (1D) of paragraph 18, after head (a) insert—
“(aa) the harbour authority;”,
(zb) in sub-paragraph (1) of paragraph 19—

20

(i)

in head (a), after the words “8(1)” insert “and any further information
falling within paragraph 10A(2)”, and

(ii) after head (d), insert—
“(da) any representations made under paragraph 10(2)(f) or 10A(4)(d);”,
(zc) in sub-paragraph (2) of paragraph 20—
25

(i)

after the word “publish” insert “by Gazette and local advertisement”, and

(ii) after head (b) insert—
“(ba) details of what provision was made for public participation in the making
of the decision,
30

(bb) a statement regarding the right to challenge the validity of the decision
and the procedures for doing so,”,
(a) in sub-paragraph (2) of paragraph 24, for head (c) and the word “and” which
precedes it substitute—
“(c) if subsection (4) of section 54A of this Act does not apply to the
statutory instrument containing the order, give information regarding—

35

(i)

the date on which the order comes into operation, and

(ii) the right to challenge the validity of the order and the procedure
for doing so, and

40

(d) if that subsection does apply to the statutory instrument containing the
order, state that the instrument cannot come into force until the Scottish
Parliament, by resolution, approves it.”,
(b) after that sub-paragraph, add—
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“(3)

27

As soon as possible after the Scottish Parliament has decided whether or not to
approve under section 54A(4)(b) of this Act a statutory instrument containing a
harbour revision order, the applicant for that order shall publish by Gazette and
local advertisement a notice—
(a) stating that the Parliament has, or as the case may be has not, passed a
resolution approving the instrument, and

5

(b) where a resolution has been passed, providing information regarding—
(i)

the place where a copy of the order and any map annexed to it may
be inspected at all reasonable hours,

(ii) the date on which the order comes into operation, and

10

(iii) the right to challenge the validity of the order and the procedure
for doing so.”,
(ba) in sub-paragraph (4) of paragraph 28—
(i)

in head (a), after the word “situated” add “or by the harbour authority”, and

(ii) in head (b), after the word “council” insert “or the authority”,

15

(c) in sub-paragraph (2) of paragraph 31, for the words from “state” to the end
substitute “contain the information specified in paragraph 24(2)”,
(d) after that sub-paragraph, add—
“(3)
20

25

As soon as possible after the Scottish Parliament has decided whether or not to
approve under section 54A(4)(b) of this Act a statutory instrument containing a
harbour revision order made by the Scottish Ministers of their own motion,
those Ministers shall publish by Gazette and local advertisement a notice
containing the information specified in head (a) of sub-paragraph (3) of
paragraph 24 and, if appropriate, that specified in head (b) of that subparagraph.”, and

(e) in paragraph 32, after sub-paragraph (3) insert—
“(3A) Paragraph 18(1D)(aa) shall be omitted.”.
(4)
30

In paragraph 3 of Schedule 4 (procedure on harbour reorganisation schemes:
objections)—
(a) in sub-paragraph (5)—
(i)

after the word “further” insert “and subject to sub-paragraph (5A) below”,

(ii) the words “an inquiry to be held with respect to” are repealed,
(iii) after the words “not withdrawn” insert “to be considered—
(a) at an inquiry;
35

(b) at a hearing before a person appointed by the Scottish Ministers; or
(c) by way of written representations,”, and
(iv) for the words “the holding of an inquiry with respect thereto” substitute
“being considered in any of these ways”, and
(b) after that sub-paragraph, insert—
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“(5A) The Scottish Ministers are not to cause to be considered by way of written
representations under sub-paragraph (5)(c) above an objection made by a
harbour authority on whom a copy of the scheme was served under paragraph
2(d) above.”.

5

25

Amendment of Pilotage Act 1987
After section 1 of the Pilotage Act 1987 (c.21), insert—
“1A
(1)

Procedure on orders under section 1
Where the Scottish Ministers propose to make an order under section 1 above
(other than under subsection (4) of that section), they must before doing so—
(a) publish a notice—

10

(i)

in a newspaper circulating in the area in which the provisions of
the order will have most effect;

(ii) in the Edinburgh Gazette; and
(iii) in such other publication as seems to them appropriate; and
(b) send a copy of the notice to such persons as they consider may be
affected by the order.

15

(2)

Where the Scottish Ministers propose to make an order under subsection (4) of
section 1 above, the harbour authority which made application under that
subsection must, before the order is made—
(a) publish a notice—

20

(i)

in a newspaper circulating in the area in which the provisions of
the order will have most effect;

(ii) in the Edinburgh Gazette; and
(iii) in such other publication as may be directed by the Scottish
Ministers; and

25

(b) send a copy of the notice—
(i)

to such persons as they consider may be affected by the order, and

(ii) to such other persons as the Scottish Ministers may direct.
(3)

A notice under subsection (1) or (2) above must—
(a) contain a summary of the contents of the proposed order;

30

(b) specify a place where a copy of the proposed order (and of any related
map or plan) is available for public inspection; and
(c) provide details as to the making to the Scottish Ministers of objections to
the proposed order by a date specified in the notice (that date being no
less than 42 days after the first date of publication of the notice in terms
of paragraph (a)(i) of subsection (1) or (2) above).

35

(4)

40
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to the Scottish Ministers by the date specified in the notice, the Scottish
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(b) at a hearing before a person appointed by them.
(5)

Where the Scottish Ministers receive any other objection by the date specified
in the notice and they do not consider the objection to be frivolous or trivial,
they shall arrange for the objection to be considered—
(a) at a public local inquiry;

5

(b) at a hearing before a person appointed by them; or
(c) by way of written representations.

10

(5A) Subsections (2) and (4) to (8) of section 210 of the Local Government
(Scotland) Act 1973 (c.65) (attendance and evidence at, and expenses of,
inquiries) apply to an inquiry held under subsection (4)(a) or (5)(a) above as
they apply to a local inquiry under that Act.
(5B) Subsections (6) to (8) of section 210 of the Local Government (Scotland) Act
1973 apply to a hearing held under subsection (4)(b) or (5)(b) above as they
apply to a local inquiry under that Act.

15

(6)

The Scottish Ministers are to have regard to—
(a) a report by the person conducting any inquiry or hearing under
subsection (4) or (5) above; and
(b) any written representations in terms of subsection (5)(c) above,
before deciding whether or not to make the proposed order (with or without
modifications).

20

(7)

After an order has been made, the Scottish Ministers or, where the order is
made under subsection (4) of section 1 above, the harbour authority which
made application under that subsection must—
(a) publish a notice—
(i)

25

in a newspaper circulating in the area in which the provisions of
the order will have most effect; and

(ii) in the Edinburgh Gazette; and
(b) send a copy of the notice to—
(i)
30

any person to whom a copy notice was sent under paragraph (b) of
subsection (1) or (2) above, as the case may be;

(ii) any person whose objection was considered at an inquiry or
hearing under subsection (5) above; and
(iii) any other person whom the Scottish Ministers consider
appropriate.
35

(8)

A notice under subsection (7) above must—
(a) state that the order has been made;
(b) specify the date on which it comes into force; and
(c) specify a place where a copy of the order is available for public
inspection.”.
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Amendment of Transport (Scotland) Act 2001
In section 70 of the Transport (Scotland) Act 2001 (asp 2) (grants for transport-related
purposes), after subsection (1) insert—
“(1A) Without prejudice to the generality of subsection (1) above, the purposes
mentioned in that subsection include the purpose of acquiring a qualifying
interest in land where the use and enjoyment of that land are, or may be,
seriously affected in consequence of—

5

(a) any provision contained in an order under section 1 of the Transport and
Works (Scotland) Act 2007 (asp 00) (orders as to transport systems and
inland waterways) made on an application to the Scottish Ministers in
accordance with rules made under section 4 of that Act; or

10

(b) any provision contained in—
(i)

an Act passed before the time when Part 1 of that Act of 2007 is
first wholly in force, or

(ii) an instrument made under an Act before that time,

15

and which is of a kind which could be included in an order under section
1 of that Act of 2007.
(1B) An interest in land is a qualifying interest for the purposes of subsection (1A) if
it is an interest such as is mentioned in subsection (2) of section 100 of the
Town and Country Planning (Scotland) Act 1997 (c.8) (interests qualifying for
protection under blight provisions), references in that section to the date of
service of a notice under section 101 of that Act being taken, for those
purposes, to be references to the date on which the agreement for the
acquisition is made.”.

20

PART 3

25

GENERAL
27

30

Further provision as regards rules, regulations and orders
(1)

Any power of the Scottish Ministers to make an order, regulations or rules under this
Act is exercisable by statutory instrument.

(2)

Subject to subsections (3) to (5), a statutory instrument containing—
(a) an order under section 12(18) or 18(1) or under subsection (7) of this section,
(b) regulations under this Act, or
(c) rules under this Act,
is subject to annulment in pursuance of a resolution of the Parliament.

35

(3)

A statutory instrument containing—
(a) an order under section 12(18), 18(1) or 29(3) or under subsection (7) of this
section which includes, or
(b) regulations or rules which include,

40
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provision adding to, replacing or omitting any part of the text of an Act is not made
unless a draft of the instrument has been laid before, and approved by resolution of, the
Parliament.
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(4)

On the first occasion on which a power mentioned in subsection (5) is exercised the
statutory instrument containing the order, regulations or rules in question is not made
unless a draft of the instrument has been laid before, and approved by resolution of, the
Parliament.

(5)

The powers are—
(a) that under section 4(2),
(b) that under section 8(1),
(c) that under paragraph (a) of section 10(1),
(d) that under paragraph (b) of section 10(1),
(e) that under section 12(18),

10

(f) that under section 14(3),
(g) that under paragraph (a) of section 18(1),
(h) that under paragraph (b) of section 18(1).
(6)
15

Any power of the Scottish Ministers to make an order, regulations or rules under this
Act—
(a) may be exercised so as to make different provision for different cases or
descriptions of case or for different purposes,
(aa) may be exercised so as to make provision for the delegation of functions, and
(b) without prejudice to subsection (7), includes power to make such incidental,
supplementary, consequential, transitory, transitional or saving provision
(including provision amending, repealing or revoking any enactment) as they
consider necessary or expedient.

20

(7)

In connection with the coming into force of any provision of this Act the Scottish
Ministers may by order under this subsection make such provision as is mentioned in
paragraph (b) of subsection (6).

(9)

Any offence created by or under an order under section 1 or 18 is to be triable only
summarily, and no such order is to authorise the imposition on persons convicted of an
offence of—

25

(a) a term of imprisonment, or
(b) a fine exceeding level 3 on the standard scale.

30

28

35

Modification and repeal of enactments
(1)

Schedule 2, which modifies enactments, has effect.

(2)

The enactments specified in column 1 of schedule 3 are repealed to the extent specified
in column 2.

29

Short title, commencement and transitional provision
(1)

This Act may be cited as the Transport and Works (Scotland) Act 2007.

(2)

This section and section 27 come into force on the day after Royal Assent.

(2A) Sections 24(1A) and (3)(zza) to (zzg), (zb) and (zc) and 26 come into force at the end of
the period of two months beginning with the date of Royal Assent.
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(3)

The remaining provisions of this Act come into force on such day as the Scottish
Ministers may by order appoint.

(4)

The provisions of section 24 specified in subsection (2A) do not apply in relation to an
application for an order under section 14 or 16 of the Harbours Act 1964 (c.40) (harbour
revision and empowerment orders) if the application was made before those provisions
come into force.
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SCHEDULE 1
(introduced by section 2(1))
MATTERS WITHIN SECTION 1
1

The construction, alteration, repair and maintenance of railways, tramways, trolley
vehicle systems and other transport systems within section 1(1)(a), waterways, roads,
watercourses, tunnels, bridges, buildings and other structures.

2

The carrying out of demolition or any other civil engineering or other works.

3

The acquisition of land, whether compulsorily or by agreement.

4

The creation and extinguishment of rights over land (including rights of navigation over
water and fishing rights), whether compulsorily or by agreement.

5

The abrogation and modification of agreements relating to land.

6

The conferring on persons providing transport services of rights to use systems
belonging to others.

7

The protection of the property or interests of any person.

8

The imposition and exclusion of obligations or of liability in respect of any acts or
omissions.

9

The making of agreements to secure the provision of police services.

10

The carrying out of surveys and the taking of soil samples.

11

The payment of compensation.

12

The charging of tolls, fares (including penalty fares) and other charges, and the creation
of offences in connection with non-payment (or in connection with a person’s failure to
give a name and address in accordance with provisions relating to penalty fares).

13

The making of byelaws by any person and their enforcement, including the creation of
offences.

14

The payment of rates.

15

The transfer, leasing, discontinuance and revival of undertakings.

16

The transfer of powers to construct or operate a transport system or inland waterway.

17

The submission of disputes to arbitration.

18

The imposition of requirements to obtain the consent of the Scottish Ministers or
another person.

5

10

15

20

25

30

SCHEDULE 2
(introduced by section 28(1))
MODIFICATION OF ENACTMENTS
Roads (Scotland) Act 1984 (c.54)
35

1

The Roads (Scotland) Act 1984 is amended as follows.

2

In section 7(9) (special roads)—
(a) the words from “Part IV” to “1945; and” are repealed, and
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(b) for the words “such schemes” substitute “schemes under this section”.

3

In Schedule 1 (procedure on orders and schemes)—
(a) in paragraph 5, for the words “paragraphs 6 and 19” substitute “paragraph 6”, and
(b) in paragraph 11, for the words “paragraphs 12 and 19” substitute “paragraph 12”.

5

New Roads and Street Works Act 1991 (c.22)
4

In section 27(3) (toll orders) of the New Roads and Street Works Act 1991, for the
words “, paragraphs 15 and 18 of Part III, and Part IV” substitute “and paragraphs 15
and 18 of Part III”.
SCHEDULE 3
(introduced by section 28(2))

10

REPEALS
Enactment
Harbours Act 1964 (c.40)
15

Extent of repeal
In section 18(4), the words from “and a harbour”
to “parliamentary procedure”
In section 44(1), the words from “(not being” to
“of that Act)”
Section 47(3)
In Schedule 3, paragraph 23

Docks and Harbours Act 1966 (c.28) Section 42(2)(a)
20

Roads (Scotland) Act 1984 (c.54)

Sections 5(5), 7(8), 76(4) and 77(3)
In Schedule 1, in each of paragraphs 7(1), 13(1)
and 14C the words “Subject to paragraph 19
below,”
In Schedule 1, paragraph 14D
In Schedule 1, in paragraph 18 the words “, but
without prejudice to paragraph 19 below”

25

In Schedule 1, paragraph 19
In Schedule 2, paragraphs 5 and 6
Pilotage Act 1987 (c.21)
30
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Section 1(7) and (8)
In section 30(2), the words “to which subsection
(8) of that section applies”
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35

Enactment
Extent of repeal
New Roads and Street Works Act In Schedule 8, paragraphs 96(3) and 97
1991 (c.22)

5

Transport and Works Act 1992 In Schedule 3, paragraph 5(4)
(c.42)
Water Industry (Scotland) Act 2002 In schedule 7, paragraph 14(2) and (3)
(asp 3)
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An Act of the Scottish Parliament to provide for the making of orders related to, or to matters
connected with, the construction or operation of railways, tramways, other guided transport
systems, trolley vehicle systems and inland waterways; to make changes to procedures
applicable to orders and schemes under the Roads (Scotland) Act 1984, the Harbours Act
1964 and the Pilotage Act 1987; to make further provision as regards grants for purposes
relating to transport; and for connected purposes.
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